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SALES  (continued) 

I.  Introductory  (in  vol.  23) 

n.  SaLKS  DlSTINOniSHED  FROM  OtHER  TRANSACTIONS  (ui  T05 

23) 

HI.  Subject  Matter  of  Sale  (irfvoL  23) 
rV-  Place  op  Sale  (in  vol.  23) 

V.  Qbneral  Requisites  and  Validity  of  Contracts  op  Sale 

(in  vol.  23) 
VI.  Illegal  Sales  (in  vol.  23) 
VII.  Interpretation  and  Construction  op  Contracts  (in  vol. 

23) 

VlU.  Extrinsic  Evidence  to  Vary  or  Explain  Contract  (in 

vol.  23) 

IX.  Performance  and  Breach  Generally  (in  vol.  23) 
X.  Passing  op  Title 
XI.  Remedies  op  Buyer  Generally 
XII.  Remedies  op  Seller  Generally 

XIII.  Lien  op  Seller  and  Right  op  Stoppac(b  or  Transitu 

XIV.  Warranties 

XV.  Rescission  op  Sale  Generally 
XVI.  Fraud 

Xyn.  Restrictions  on  Use  ok  Resale  op  Personal  Property 
XVltL  RiOBTS  op  Bona  Fnm  Pvbchaskbb  op  Personal  Property 
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XGC.  PUBCHASES  AND  SaLES  BY  AgENTS 

XX.  Contract  ov  "Sale  ob  Ketubn" 
XXI.  Sales  ON  Approval 

XXII.  Contracts  for  Payment  in  ComcoDiTm 

XXIII.  Conditional  Sales 

XXIV.  ^EaLiQBNCE  IN  Salb  OF  Banoebous  Abtioleb 


274.  In  General 

275.  Question  of  Intention 

276.  Effect  of  Provision  as  to  Risk  or  Insnrsmee 

277.  Effect  of  Delivery  of  Bit!  of  Sale 

278.  Transfer  of  Bill  of  Lading  or  Warehouse  Receipt 

270.  Acts  Remaining  to  Be  Done  to  Subject  Hatter  Generally 

280.  Transportation  and  Inspection 

281.  Price  to  Be  Fixed  Generally 

282.  Weighing,  Measuring  or  Counting  to  FHx  Price  Generally 

283.  Qualification  of  Rule  as  to  Measuring,  etc;  Intention  of  Parties 

284.  Payment  of  Price 

285.  Itlcnt location  of  Subject  Matter  Generally 

2SC.  Sale  of  Part  of  Mass;  Necessity  for  Segregation  Generally 

287.  Qunlifiralion  of  Rule  as  to  Segregation 

288.  SulHciciicy  of  Identifieation  or  Segregation  from  Mass 
2P?.  Effeit  of  Delivery  of  Part  or  Entire  Mass 

290.  Application  of  General  Role 
201.  Grain  and  Flour 

292;  Article  to  Be  Manufactured  or  Produced  Generally 
293.  Prior  to  Completion  Generally 

204.  Approval  by  Buyer  daring  Mannfketnre  or  Constructum 
295.  Vessels 

206.  After  Completion  Generally 

207.  Approval  and  Acceptance  by  Buyer 
298.  Necessity  for  Delivery  Generally 
209.  Property  in  Hands  of  Third  Person 

300.  ElTect  of  Delivery  Generally 

301.  ElTect  of  Alistake  in  Character  of  Property  Delivered 

302.  Conditional  Delivery 

303.  Delivery  to  Third  Person  Generally 

304.  Delivery  to  Carrier  Generally 

305.  Qualifk-nlion  of  General  Rule 

30G.  Fiirm  and  Retention  of  Bill  of  Lading  Generally 

307.  Bill  of  Lading  Taken  in  Name  of  Seller 

308.  F.  0.  B.  Shipments 

309.  C.  O.  D.  Shipments 

310.  Risk  of  Destruction  or  Loss  of  Property 
Sll.  Beveating  TiUe  in  Seller 


Z.  Passing  of  Title 
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312.  As  igainst  Sabieqnait  Pnrehasers  OenenJfy 

313.  As  against  Creditors  of  Seller  Generally 

314.  Kffect  of  Notice  of  Sale  or  Subse<queut  Taking  of  Posaeanm 

315.  Sale  of  Property  Having  Potential  Existence  Only 
31&  Delivery  to  Third  Person 

317.  Constructive  Delivery  Generally 

316.  General  Application  of  Bole  aa  to  Constrnctive  Delivoj 

319.  Animals,  Slaves,  Estrays 

320.  Bulky  or  Ponderous  Articles 

321.  Control  of  Place  Where  Property  Is  Stond 

H22.  Sole  between  Persons  Besiding  Ti^ether  Oenenl^ 

323.  Husband  and  Wife;  Parent  and  Cbild 

324.  Temporary  Change  of  Possession  Generally 

325.  Retention  of  Possession  as  Employee  of  Buyer 

326.  Sale  by  Cotenant 

327.  Property  in  Possession  of  Agent  or  Bailee 

328.  Property  in  Possession  of  Servant 


329.  In  General 

330.  Equitable  Relief 

331.  Recovery  of  Price  Generally 

332.  Shortage  in  Delivery 

333.  Recovery  of  Advance  Payments  on  Default  of  Buyer 

334.  Action  for  Damages  Generally 

335.  Measure  of  Damages  Generally 

336.  Repurchase  on  Account  of  Seller 

337.  Determination  of  Market  Value;  Time  and  Place  Generally 

338.  Absence  of  General  Market  at  Time  or  Plaee  of  Dalivezy 

339.  Interest 

340.  Special  Damages  Generally 

341.  Purchase  for  Particular  Use  OeneraDy 

342.  Interruption  of  Buyer's  Manufacturing  Business 

343.  Collateral  Undertakings  of  Buyer  as  A^ecting  Damages;  General  Bub 

344.  Qualification  of  General  Rule 

345.  Seller^s  Knowledge  of  Tenna  of  Beaale  Contxaete 
846.  Delay  in  Delivery  Generally 

317.  Purcfaose  for  Special  Use 

348.  Defects  as  to  Quality  or  the  Idke 

349.  Wrongful  Competing  with  Business  Sold 

350.  Duty  of  Buyer  as  to  Minimizing  Damages  Generally 
SSL  Duty  to  Purehase  from  Seller  on  Other  Terma 


XI.  Remedies  of  Bnyer  GaneraUy 
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352. 
353. 
354. 
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365.  In  Oenenl 

366.  Neeeeri^  for  Aee^tanee  by  Bayer  Generally 
357.  Articles  to  Be  MaDnfactured  or  Produced 

368.  Qnalifieatioa  of  Role  Pemuttmg  Reeov^  of  Priee  on  Befusol  to  Aeeept 
350.  Delivery  to  Carrier  aa  Authorizing  Action  for  Priee  « 
360.  ExjiAense  of  Keeping  Fxapacty  for  Bqyer 
36L  Interest  on  Price 

362.  Time  to  Sue  Generally 

363.  Failure  to  Give  Note,  etc.,  According  to  Agreemoit  for  Credit 

364.  limitation  of  Actions 
366.  Form  of  Action 

366.  Complaint  in  Action  for  Price 

367.  Defenses  to  Action  for  Price  Generally 

368.  Inconsistent  Defenses 

369.  Countermand  of  Order  by  Buyer 

370.  Breach  of  Warrant?  and  Fraud  as  Defense 
37L  Set-off,  Recoupment  and  Counterclaim  Generally 

372.  Claims  Arising  Out  of  Contract  of  Sale  Generally 

373.  Damages  for  Breach  of  Warranty ;  Kep^ligence  or  Frand 

374.  Right  of  Recoupment  as  Affeeted  by  Qiving  Note  fw  Priea 

375.  Pleading  Defenses 

Rksaijb  ok  Acxwnrr  or  Bum 

376.  Where  Title  Has  Passed  to  Buyer 

377.  Executory  Contracts  of  Sale 

378.  Notice  of  Resale 

379.  Conduct  and  Ezpensea  of  Sale  Oeoerally 

380.  Place  of  Sale 

38L  Effect  of  Pnrdiase  by  Seller  or  Buyer 
882.  ConelnsiTeneH  of  Resale  as  Fixing  Damage! 

Aozioir  lOB  DUUflM 

383.  In  General 

384.  Time  of  Brii^ing  Aetion 
386.  Pleading 

386.  Measure  of  Damages  Generally 

387.  Sale  of  Articles  to  Be  Manufactured  or  Prodnced  Generally 

388.  Manufacture  or  Frodnotion  Stopped  by  Buyer 

389.  Interest 

300.  Determination  of  Hutot  Yahw 


Zm.  Lien  of  Seller  and  Right  ef  Stoppage  in  Transitu 

391.  Nature  of  Lioi 

892.  What  Law  Governs  Generally 

303.  Removal  to  Another  Jurisdiction  as  Affecting  Lien 

394.  lien  Prior  to  Delivery  Generally 

395.  Sale  on  Credit  and  Insolvou^  of  Buyer  before  IMivery 

396.  laen  after  Delivoy;  Civil  Law  Bnle  and  Statutory  Provisions 
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397. 
398. 


Common  Law  Bule  aa  to  lien  after  JMxnrf 
lien  Oeated  by  .^nanent 


Stoppagb  m  TRANBIWr 


399.  Definition  and  Origin  of  Right 

400.  Special  Ciieumstanees  as  Affecting  Rig^t 

401.  WIm)  May  Exercise  I^bt  OeneraUy 

402.  Agent  of  Seller 

403.  Insolvency  of  Buyer  Generally 

404.  Time  Wben  InsoWency  OcourB 

405.  Nonpayment  of  Price 

406.  Against  Whom  Right  Enforceable  Generally 

407.  Execution  and  Attachment  Creditors 

408.  Assignee  for  Creditors  or  in  Bankruptcy 

409.  Resale  Generally 

410.  Transfer  of  Bill  of  Lading  or  Other  Documents  of  Titto 

411.  Who  Are  Bona  Fide  Transferees  for  Value 

412.  When  Goods  Considered  in  Transitu  Generally 

413.  Buyer's  Ownership  of  Means  of  Conveyanoe 

414.  Delivery  to  Agent  of  Buyer  Generally 

415.  Right  as  Affected  by  Termination  of  Transit  Genoally 

416.  Demand  by  Buyer  as  Terminating  Transit  ^ 

417.  Sufficiency  of  Delivray  to  Terminate  Transit  Generally 

418.  Notice  of  Arrival;  Warehoosing  Goods;  Landing  on  Wharf 

419.  Interception  dnrii^  Transit;  Continui^  of  Or^iinal  Shifnuent;  Bodiip- 


420.  Delivery  of  Part 

421.  Exercise  of  Right  Generally 

422.  Effect  of  Exercise  of  Right  Generally 

423.  Duty  of  Carrier  or  Middleman  after  Notiee  from  Seller 

424.  Enforcement  and  Waiver  of  Right 


Definition  and  Nature 

426.  Time  of  Warranty;  Consideration 

427.  Conditions;  Legality  of  Sale 

428.  Executory  Contracts  of  Sale  Generally 

429.  Conditional  Sales;  Goods  Not  in  Esse 

430.  Parties  to  Warranty  Generally 

431.  Liability  of  Seller  to  Third  Persons  Generally 

432.  Subsequent  Purchasers 

433.  Novation  of  Contract  or  Assignment  of  Cause  of  Aetim 

434.  Bights  of  Surety  for  Price 

435.  Proof  of  Breach  of  Wammty  Generally 

436.  Proof  by  "Campaimm"  or  ^'Contrast** 


ment 


XIV.  Warranties 
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438. 
439. 
440. 


In  General 

Qnestaons  of  Law  and  Fact  Generally 
Statement  ef  Opinion  or  Judgment 
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44L  Affinnations  as  to  Quantity  or  Size 

442.  Affirmations  as  to  Quality  or  Condition  Generally 

443.  Qualification  of  Rule;  Dealer's  Tallc;  Qoestiooa  for  Juxy 

444.  Sale  of  Second  Hand  Article 

445.  Sale  by  Description;  General  Rnle 

446.  Inspection  and  Opportunity  Therefor 

447.  Application  of  Rule  Qenendly 

448.  Sale  of  Seeds  Generally 

449.  Disclaimer  of  Warranty  as  to  Kind  of  Seed 
460.  Warranties  in  Sale  of  Animals 


461.  Definition ;  Nature,  etc 

462.  General  Rule;  Caveat  Emptor 

453.  Minority  Role  as  to  Warranty  of  Soundness  from  Sound  Price 

464.  Warranty  of  Title;  General  Rule 

465.  Exceptions  to  Rule  Generally 

466.  Want  of  Possession  by  Seller 

467.  Judicial  and  Execution  Sales 
458.  Merchantable  Quality 

469.  Fitness  for  Intended  Purpose;  General  Rula  ' 

460.  Minority  Rule  as  to  Warranty  of  Fitness 

461.  Extent  and  Qualification  of  Rule  Generally 

462.  Article  Conforming  to  Plans  and  Specifications 

463.  Sale  Snbjeet  to  Test 

464.  Sale  by  Manufacturer  or  Producer;  General  Rule 

465.  Extent  and  Qualification  of  General  Rule 

466.  Defects  in  Materials  Used  in  Manufactuva 

467.  Sale  of  Provisions ;  General  Rule 

468.  Qualification  of  General  Rule 

469.  Sale  of  Provoider  for  Animals 

470.  Sale  of  Seeds 

471.  Sale  of  Nursery  Btoek 

472.  Sale  of  Fertilizem 

473.  Sale  of  Drugs 

474.  Sale  of  Animals 

475.  Sals  of  Machinery 

476.  Sale  of  Chose  in  Action 

477.  Sale  of  Slave;  Patented  Article  and  Patent  Rights 


478.  In  General 

479.  Nature  of  Warranty 

480.  Extent  of  Warranty  Generally 

481.  Latent  Defects  Common  to  Sample  and  Bulk 

482.  Usage  of  Trade  as  Extending  or  Varying  Warranty 

483.  Sale  by  Description  or  by  Manufacturer  and  by  Sample 

484.  What  Constitutes  Sale  by  Sample  Generally 

485.  Opportunity  for  Inspection 

486.  Contract  for  Sale  of  Articles  Not  in  Esse 

487.  Proof  of  Sale  by  Sample  Generally. 

488.  Admiasibili^  of  Oral  Evidence  to  Show  SiUe  by  Sample 
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489.  In  General 

490.  Uotmown  Defects 

491.  Known  and  Patent  Defects;  Majority  View 

492.  Minority  View  as  to  Patent  Defects 

493.  Character  of  Defect  Included  in  Majority  View 
404.  Warranty  of  Seeds  and  Nursery  Stock 

495.  Warranty  in  Sale  by  Description  Generally 

496.  Effect  of  Adulteration 

497.  Warranty  of  Soundness  of  Animal  or  Slave  Generally 

498.  Open  Defects  in  Animal  or  Slave 

499.  Time  of  Existence  of  Defects 

500.  Particular  Defects  Constitating  Unsoundness 
SOL  Vices  as  Unsoundness 

502.  Pregnancy,  Sterility  and  Barrenness 

503.  Proof  of  Uusoundneas 

504.  Warranty  of  Title;  General  Scope  and  Effect 

505.  Necessity  for  Dispossession  or  Loss;  Minority  Vie# 

506.  Majority  View  as  to  Necessity  for  Dispossession  or  Loss 

507.  Proof  of  Seller's  Want  of  Title  Generally 

508.  Effect  of       S."  Brand 

Claih  itm  Dakaobs  Oxkbballt 

509.  In  General 

510.  Effect  of  Rescission  on  Claim  for  Damages  Generally 

511.  Where  Price  Has  Been  Pud  or  Note  Therefor  Given 

512.  Judgment  in  Action  for  Fraud  as  Bar 

513.  limitation  of  Actions  Qsnerally 

514.  Warranty  of  Title 

515.  Waiver  of  Breach  Generally 

516.  Effect  of  Resale  by  Buyer 

517.  Right  of  Seller  to  Remedy  Defects  or  Substitute  Another  Article 

518.  Form  of  Action  Generally 

519.  Action  on  the  Cass 

520.  Pleadings 

KoTid  ov  Detscts 

521.  In  Goiaal 

522.  Provision  in  Contract  Requiring  Notice  Generally 

523.  Form  and  Sufficiency  of  Notice 

524.  Notice  to  Agent  of  Seller 

525.  Waiver  of  Notice  Oanefally 

526.  Waiver  by  Agent 

Return  or  Goods 

527.  In  General 

528.  Provijdon  in  Contract  for  Return  Generally 

529.  Provision  for  Return  Permissive  in  Form 

530.  Compliance  with  Proviuon  for  Return 

531.  WKiver  of  Return 

MUSURE  OT  DaUAOSS 

532.  General  Rule 

533.  Determination  of  Value  in  Defective  Condition 
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534.  Effect  Given  to  Price  Paid  as  Afleetii^  Damagres 

535.  Interest 

536.  Special  or  Consequential  Damages;  General  Rnl« 

537.  Application  of  Rule  Generally 

538.  Profits  or  Gains  Prevented  Generally 

539.  Reimbursement  for  Liabilities  Incurred  on  Resale 

540.  Injury  to  Business 

541.  Personal  Injuries 

542.  Warranty  of  Seed 

543.  Warranty  of  Nursery  Stock  Generally 

544.  Limitation  of  Liability  by  Contract 

545.  Warranty  of  Soundness  of  Animal  or  Slave  GeneraQy 

546.  Loss  of  Profits  from  Inability  to  Use  Animal 

547.  Mitigation  and  Enhancement  of  Damages 

548.  Warranty  of  Title;  General  Damages 
6^  Speoial  Damages 


550.  In  Goicinl 

551.  Default  of  Seller  Generally 

552.  Default  of  B^er  Generally 

553.  Credit  Sales;  Iiisolvent^  of  Buyer 

554.  Kntering  into  "New  Contnet 
556.  EfEeet  A  Mutual  ReBeiasion 


CONTB&Ora  KOB  DUJVEBT  AUTD  PaTMKHT  XH  iNSTlLUnnS 


556.  In  General 

557.  Rule  in  England  Prior  to  Sales  Act 

558.  Rule  in  United  States  Generally 

559.  Majority  View  aa  to  Default  of  Buyer 

560.  Minority  Viev  aa  to  Default  of  Buyer 

561.  Majority  View  aa  to  Default  of  Seller 

562.  Minority  View  as  to  Default  of  Seller 

563.  Waiver  and  Necessity  of  Notice  of  Termination  Generally 

564.  Acceptance  of  Prior  Deliveries  Defective  in  Quality 

565.  Acceptance  of  Prior  Deliveries  Defective  in  Quantity 

566.  Effect  of  Prior  Acceptances  on  Later  Defaults 

567.  General  Effect  of  Rescission 


568.  In  General 

669.  Warranty  of  Title 

570.  Statutory  Provisions 

571.  Agreement  for  Return 

572.  Rejection  before  Actual  Delivery  and  Aeeeptanoe 

573.  Exercise  of  Bight  of  Rescission  Generally 

574.  Restoration  by  Buyer  Generally 

575.  Effect  of  Continued  Use  of  Property 

576.  Effect  of  Injury  to  or  Deterioration  of  Proper^ 
677.  Qnalifieatiou  of  Rule  as  to  Complete  R«stontio& 


ZV.  Resdssion  of  Sale  Genvallj 


Gknxkal  Psmamiis 


Breach  or  Wabbaktt 
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ZVL  Fraud 


Fbajjd  or  Bura 


578.  Kondisalosim  mr  IGireiHrasentatum  of  FaetB  Afieeting  Yalos 
679.  Inadeqaa^  of  FrioB;  Bel«tioii  of  Tnut  or  Confldenoe 
5S0.  SepreBOitatioiu  as  to  Finandal  Conditum  Qcnerally 

581.  mlfiilnwB  of  IfisrqireaeDtatum;  Eiziatenee  of  Intention  to  Pay 

582.  Time  of  Repnsentationa  alid  Reliance  of  Sdler  Thezeon 

583.  Repneentotiona  Uade  to  Third  Persons  Generally 
584w  Rqtresottationa  to  Commereial  Agency  OeDerally 

586.  RepTeamtatiomi  to  Uezeantile  Agimcy  aa  Afleoted  by  Time  of  Uaking 

586.  Representationa  by  Third  Persona 

587.  Intention  of  Buyer  Not  to  Pay;  (General  Ride 

588.  Uininify  Role  as  to  Intention  Not  to  Pay 

589.  Time  ai  Forming  Intenti<m  Not  to  Pay 

590.  Want  of  Reasonable  ElxpeetationB  wf  Faying 
59L  NondisdoBOie  of  Insolvency 

592.  ReseisBum  by  Seller  Generally 

593.  Proof  of  Frand  Oenerally 

594.  Proof  of  Bqyer'a  Fraodnlent  Intent  Oenerally 

595.  AdmissilnU^  of  Evidenee  to  Prove  Intent 

596.  Against  Whom  Seller's  Right  of  Resdsaion  Enforceable  Generally 

597.  Pnrehasen  irith  Notice  of  Fraud 

598.  Assignee  i<a  Boie&t  of  Greditois;  Trutee  in  Bankniptey;  Reedver 

599.  Attachment  and  Exeentioa  Crediton 

600.  Bona  Fide  Pnrehaser  Generally 

SOL  Qoalifleation  of  (General  Rule  as  to  Bona  Fide  Porcboser 

602.  Pre-ensting  Indebtedness  as  Consideration;  Majority  View 

603.  Uinori^  View  as  to  Pre-existing  Indebtedness 

604.  Other  Considerations  in  Addition  to  Pte-existing  Indd}tedneM 

605.  Transferee  of  Bill  of  Lading  or  Wamoose  Receipt 

606.  Oraeral  Effect  of  Rescission  by  Seller 

607.  Restoration  by  Seller  Genenlly 
60S.  Notes  (Hven  by  Buyer 

609.  View  Applying  Equitable  Prindples 

610.  Waiver  of  SeUer's  Right  to  Rescind  Generally 

611.  Action  fc»r  Price  aa  Waiver 

612.  Recovery  of  Judgment  for  Price 

613.  R^levin  by  Seller. 

614.  Ttovot;  Trespass 

615.  Action  of  Decdt 

616.  Assumpsit  f  «r  Pziee  or  Vahia 

617.  Suit  in  Equity 

618.  Following  Proeeeds  of  Goods 


619.  Rule  of  Caveat  Emptor  Generally 

620.  NondiadoBore  of  Patent  Defeets 
6ZL  Nondiaelosure  of  Latent  Defects 
622.  Uisepresentations  Generally 

Thne  of  Making  of  Miarepresratatuuu 
624.  Uisrepresentationa  by  or  to  Third  Penons 
626.  Artifiees  to  Conceal  Defeets 

626.  Ifateriality  of  Representation  and  Negiigenee  of  Buyer 


Fraud  or  Sxlxb 
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827.  Reliance  of  Bayer  on  BrpiwiiiifilinM 

628.  Effect  of  Wsnanty 

629.  Expressions  of  Opinion;  Promiaaory  Rqnesentataoas 

630.  Representation  as  to  Quantity 
63L  Dealer's  Talk  GeneraUy 

632.  General  Application  of  Rule  as  to  Deakr'a  Talk 

633.  Representations  as  to  Yaltie- 

634.  Concealments  and  Representations  Coneoiiing  tbe  Ifarktt 
'  635.  Seller's  Knowledge  of  Fabity  of  Bqneaeiitatun 

636.  Proof  of  Fraud 

637.  Sale  of  Animals 

638.  Sale  of  Books 

639.  Sale  of  S«aritka 

640.  Claim  for  Damages  Generally 

641.  Waiver  of  Claim  for  Damages  Generally 

642.  Effect  of  Rescission  on  Claim  for  Damages 

643.  Measure  of  Damages  Generally 

644.  Special  Damages 

645.  Rescission  Generally 

646.  Waiver  of  Right  to  Rescind  Generally 

647.  Restoration  by  Buyer  Generally 

648.  Where  Property  Is  Worthless 

649.  Severable  Contracts 

650.  Rejection  of  Buyer's  Offer  to  Return  Qeuerally 
C51.  Right  to  Sell  after  Rejection  of  Offer  ■ 

652.  Use  of  Property  after  Rejection  of  Offer 

653.  Equitable  ReUef 

XVn.  RestrictlonB  on  Use  or  Resale  of  Personal  Property 

654.  Validity  as  between  Parties;  Restrictions  as  to  Use 

655.  Restrictions  as  to  Resale;  General  Bale 

656.  Qualification  of  General  Rule 

657.  Goods  Patented  or  Copyrighted 

658.  Goods  Produced  by  Secret  Process 

659.  Binding  Effect  of  Restriction  on  Third  Peisons;  General  Role 

660.  Patented  Articles 

661.  Copyrighted  Books,  ete. 

XVin.  Rights  of  Bona  Fide  Purchasers  of  Personal  Property 

662.  General  Rale 

663.  General  Application  of  Rule 

664.  General  Exceptions  to  Rnle 

665.  Sales  by  Persons  Having  Indicia  of  Ownership  or  Legal  Title 

666.  Transfer  of  Bill  of  Lading  or  Warehouse  Receipt 

667.  Operation  and  Effect  of  So-called  "Factor  Acta" 
6ra.  Who  Are  Bona  Fide  Purchasers  Generally 

669.  Where  Pre-existing  Debt  Is  Conmderatioo 

670.  Purchaser  "in  Good  Faith" 

671.  Remedy  against  Pnzchaser 
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ZDL  PoTCluuNt  And  Sales  by  Agents 

Balms  by  Agents 

072.  Role  citatcd  u  fx>  Authority  Qeaienlly 

673.  Anthority  in  Parttenlar  Lutaaees 

674.  Tenns  of  Sale  Genenlly 
075.  Sales  on  Credit 

676.  Pledge  <v  Sale  in  Payment  of  Agent's  Indebtedness 

677.  Possession  as  Evidenee  of  Authority  to  8<ril  Goieraily 
tf78.  Possession  by  Dealer  in  Similar  Axtieles 

679.  Reedving  Payment  Generally 

680.  Authority  of  Traveli^  Salesman  to  ReoeiTe  Payment 

681.  EiEeet  of  Notice  on  Bill  Rendered 

682.  Medinm  of  Payment 

683.  Revocation  of  Authority 

684.  Ifodifieation  and  Resdasion  of  Contzaet 

685.  Proof  of  Agency 

686.  DedarationB  of  Agent 

687.  Execution  of  Anthority 

688.  Ratification  of  Unauthorized  Sale  Generally 

689.  What  Constitutes  and  Effect  of  Ratification 

690.  Purchase  by  Agent  for  Himself  Generally 

691.  Void  or  Voidable  Character  of  PurahBse 
W2.  Puri^iase  from  Principal  or  from  Buyer 

603.  Rights  and  Liabilities  of  Undisclosed  Principal  Generally 
694.  D^ensea  Available  against  Undisclosed  Principal 
GS'i.  Liability  of  Seller  for  Agent's  Fraud 

696.  Duty  of  Principal  to  Reimburse  Agent 

697.  Liability  of  A^ent  to  Buyer  Generally 

698.  Liability  of  Unauthorized  Agent 

699.  liabiUty  «f  Agent  to  True  Owner 

WARRAsrata  bt  Sbluno  AcBiraf 

700.  In  General 

701.  Authority  of  General  Agent 

702.  Special  or  Particular  Agents  Generally 

703.  Particular  Application  of  Rule 

704.  Usage  or  Custom  as  Affecting  Pover  of  Agenl 

705.  Auctioneers 

706.  Warranty  of  Soundness  of  Horse  or  Slave 

707.  Implied  TVarranties 

708.  Ratification  of  Unauthorized  Warrant 

PUBCHASK  BT  AOXHT 

709.  Autiiority  to  Purchase  Genorally 

710.  Purchase  on  Credit 

711.  Revocation  of  Anthority 

712.  Ratification  of  Unanthoriaed  Purchase 

713.  Fraud  of  Purchasing  .^ent 

714.  Notice  to  Agent  as  Notice  to  Principal 

715.  Liabilities  of  Undisclosed  Principal  Generally 

716.  Qualification  of  Rule  as  to  liability  of  Undisclosed  PrineipsI 

717.  lUgfata  of  Undisclosed  Principal 
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718.  Personal  Liability  of  Agent  to  Seller 

719.  Porchaae  by  Ageat  from  Himself  or  for  Hu  Own  Ben^ 


ZX.  Contracti  of  "Sale  or  Retam'* 

730.  In  General 

72L  Distinguished  from  Other  Transactions 

722.  Exercise  of  PrivU^e  of  Retnm  Generally 

723.  Time  for  Ezercisii^  Privilege  to  Rd;nm 

724.  What  Conatitntea.  Reasonable  Time;  Question  of  I«aw  or  Faofc 
786.  Gonditum  of  Froport?  at  Time  of  Betnm 


XXT,  Sales  on  Approval 

720.  Appzoral  by  or  Satistaetion  of  Bi^jrer  Gen^alfy 

727.  ReuonablatesB  of  Buyer's  Grounds  for  Rejection  Generally 

728.  Qnalififlation  of  QenenU  Bole 
720.  Good  Faith  of  Bnyttc 

730.  Approval  by  or  Satisfaction  of  TUid  Person  Generally 

731.  Reaaonableneas  of  Third  Person's  Ground  for  Bejeetion 

732.  Goieral  Duty  of  Buyer  as  to  Care,  0se  and  Rettuu 

733.  Duty  as  to  Trial  of  Article 

734.  What  Gonstttntes  Approval  by  Buyer  Generally 

735.  Effect  of  Continued  Use 


XXTT.  Contracta  for  Paymeat  in  Commodities 

736.  In  General 

737.  Loss  of  Right  to  Pay  in  CommoditieB 

738.  Damages  Baeoverable 

XXTTT,  Conditional  Sale* 


GSKERAL  PhINCIPLES 

739.  Definition  and  Scope 

740.  Sales  with  Condition  of  Defoaaanee  or  Right  of  Repurehasa  Generally 

741.  Intention  of  Parties 

7^  Particular  Incidents  as  Affecting  Nature  of  Transaction 

743.  What  Constitntea  Conditional  Sale  with  Reservation  of  Title  Generally 

744,  Whether  Transaction  Constitutes  Condititmal  Sale  or  Mortgage  Genav* 

ally 

746.  Effect  of  Absolute  Obligation  for  Priee;  Taking  Additional  Secnrity; 

Mechanics'  Liens;  Insurance 

746.  Provision  for  Resale  on  Account  of  Buyer 

747.  Conditional  Sale  Distinguished  from  Lease  or  Bailmoit  for  Hin  Gen- 

erally 

748.  Tests  as  to  Character  of  Transaction 

What  Law  GovntKS 

749.  In  General 

750.  Remoral  of  Property  to  Another  State 
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76L  Against  Third  PexBons  Generally 

762.  Agaijut  Creditors  and  Bona  Fide  PurchaseiB:  General  Bate 

753.  Partienlar  Cirenmstaneea  Affecting  General  Rule 

754.  Purchasers  from  Betailer  or  Where  Buyer  Is  Authorized  to  Beaell 

765.  Lien  for  Repairs 

766.  lien  of  Innkeeper,  Boarding  House  Keeper,  livmy  Stable  Kaepa, 

757.  Minority  Rule  as  to  Greditoxi  and  Bona  Fide  Pnnhaaera 

758.  Necessity  for  Writing 

759.  Recording  Generally 

760.  Sales  Made  in  Another  State 

761.  SuflBcieney  of  Compliance  with  Statute 

762.  Persons  Entitled  to  Protection  of  Statute  Generally 

763.  Creditors  without  Lien 

764.  Receiver  and  Assignee  for  Creditors 

765.  Trustee  in  Bankruptcy  Generally 

766.  Effect  of  Amendment  of  Bankruptcy  Act  in  1910 

767.  Fraud;  Unlawful  Preferences 

768.  Chattels  to  Be  Annexed  to  Real  Estate  Generally 
789.  Ri^ita  under  Fie-eziBting  Mortgage  of  Realty 


773.  In  General 

774^  Effect  of  Breach  of  Contract  by  Seller 

775.  Waiver  of  Right  to  Retake  Possession  Generally 

776.  Effect  of  Action  for  Price  Generally 

777.  Special  Provisions  as  Affecting  Rule 

778.  Attempt  to  Enforce  Mechanic's  Uen 

779.  Ezerciae  of  Right  to  Retake  Posaession  Generally 

780.  Replevin 

781.  Detinue  and  Trover 

7S2.  Remedy  of  Seller  against  Buyer*!  Tmstea  in  Bankrupt^ 

Bboovery  or  Pbicb  ob  Dauagks  tob  Breach  ov  Coktuot 

783.  In  General 

784.  Refusal  of  Buyer  to  Accept  Delivery 

785.  Retaking  Possession  as  Affecting  Buyer's  Liability 

786.  Bssale  on  Account  of  Buyer;  Liability  for  Defidencty 

787.  Character  of  Possession  by  Seller 

788.  Destruction  of  Property  as  Affecting  Bnyer'a  liabilitj 

789.  Beeeiver  Appointed  for  Buyer 


BiOBTS  or  Sellbb  GehsuuiT 


770.  In  General 

771.  Accession  to  Subject  Matter  of  Sale 

772.  Transfer  of  Rights  by  Seller 


Right  to  Rruzx  FoBflHmnr 


RlGBTS  or  BUTBB  GlHBIULLT 


790.  In  General 

791.  Insurable  Interest  of  Buyer 

792.  Transfer  by  Bnyer  Generally 

793b  Ezeeution  by  Third  Persona  against  Bnyir 
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794.  Recovery  by  Bnyer  of  Partial  ^nrnonti 

795.  Sale  to  In&nt 

TOO.  Bnyer't  Bight  of  BedemptUm 


Vasniro  ow  Titlb  xv  Bunt 


797.  In  Ganenl 

798.  Tiausfer  by  Seller  of  Farchaae  Money  Note 

799.  Renewal  of  Obligatioa  for  Price;  Collateral  Seenrity 


Juuv.  NegUgence  in  Sale  of  Dangerous  Articles 


SSUAI'S  LUBILITT  ID  BUTER 


800.  In  General 

801.  Discovery  and  Disclosure  of  Danger  Generally  . 

802.  Articles  Mannfactured  or  Packed  by  Others 

803.  Dangers  Known  or  Apparent  to  Buyer 


Seller's  Liabilitt  to  Othebs  thak  Buyeb 


804.  In  General 

805.  Heanine  of  Phrase  "Imminently  Dangerona" 

806.  Basis  of  liability  Generally 

807.  Seller's  Knowledge  of  Danger  or  Defect 

808.  Misrepresentation  or  ConcoUment  of  Danger 

809.  Violation  of  Statute  in  Sale  of  Article 

810.  Diadosure  of  Danger  and  Buyer's  Kno^edge  Thereof 


274.  In  General. — ^The  question  as  to  the  passing  of  title  is  not 
alwa3's  eaay  of  solution.  An  examination  of  the  multitude  of  cases 
bearing  on  this  subject,  with  their  infinite  variety  of  facts,  and  at 
least  apparent  conflict  of  law,  is  often  confusing.  It  is  best,  therefore, 
to  consider  always,  in  cases  of  this  kind,  the  general  principles  of  the 
law  as  applicable  to  the  facts  of  the  case  in  hand.^^  Much  of 
this  confusion,  it  has  been  pointed  out,  arises  from  the  mislead- 
ing influence  of  unsuitable  analogies.  The  class  of  cases  which 
have  tended  most  to  embarrass  this  question  are  those  wherein  the 
real  question  was  not  whether  title  has  vested  in  the  buyer,  but 
whether  it  so  absolutely  vested  as  to  take  away  the  lien  of  the  seller  for 
unpaid  purchase  money,  or  his  right  to  atop  in  transitu.  And  yet  to 
this  class  belong  most  of  the  older  cases  which  are  usually  referred  to 

18.  Shealy  v.  Edwards,  73  Ala.  175,  568,  33  N.  W.  919,  11  A.  S.  B.  531; 

49  Am.  Rep.  43;  Graff  v.  Fitch,  58  Winslow  v.  Leonard,  24  Pa.  St.  14,  82 

111.  373,  U  AnL  Rep.  85;  Hall  v.  Am.  Dec  354. 

Riehardson,  16  Md.  396,  77  Am.  Dec.  Note:  26  UB.A.(N.S.)  2. 
303;  ^lerwood      Walker,  66  Mich. 


X.  Passing  of  Title 


Between  Btuyer  md  Seller 
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as  leading  cases  in  the  present  question,  thoagh  they  have  nothing 
to  do  with  it;  for  it  is  very  plain  that  the  title  may  vest,  even  while 
the  sellw  has  such  remaining  control  over  the  goods  as  entitles  him  to 
arrest  their  fi^U  delivery  in  default  of  payment,  or  on  the  failure  of 
the  buyer.**  The  cases  of  delivery  under  the  statute  of  frauds  are 
quite  as  unsuitable  analogies;  for  in  those  cases  delivery  is  necessary 
to  the  validity  of  the  contract,  rather  than  to  the  passing  of  the  title. 
That  the  contract  may  be  vtJid  without  writing,  there  must  be  an 
unconditional  delivery  of  the  thing  sold;  but  if  the  contract  be  in 
writing,  or  otherwise  valid,  delivery  is  not  at  all  necessary  to  its  per- 
fect or  executed  character.** 

275.  Question  of  Intention. — Where  the  sale  is  of  specific  identified 
diattels  or  articles  appropriated  by  the  seller  to  the  fulfilment  of  the 
contract,  the  question  as  to  when  the  title  passes  is  primarily  one  of 
the  intention  of  the  parties,  to  be  derived  from  the  terms  of  the  con- 
tract and  the  circumstances  of  the  case.*'  The  parties  may  by  the 
express  terms  of  the  contract  fix  the  time  at  which  the  title  shall  pass 
and  ordinarily  full  effect  will  be  given  to  such  provisions  as  between 
the  parties.  But  as  the  parties  do  not  always  stipulate  in  this  respect, 
the  courts  when  called  upon  to  determine  when  the  title  passes  must 
necessarily  seek  to  arrive  at  the  intention  of  the  partis  as  evidenced 
by  the  circumstances  and  the  otherwise  indefinite  expressions  of  inten- 
tion, and  in  doing  so  have  laid  down  certain  more  or  less  definite  rules 
to  govern  the  circumstances  of  particular  cases.  These  somewhat  tech- ' 
nical  rules,  however,  being  adopted  as  the  best  means  of  arriving  at 

13.  Winslow  V.  Leonard,  24  Pa.  St.  88  Kan.  521,  129  Pac.  181,  Ann.  Cas. 
14,  62  Am.  Dec.  354.  As  to  the  seller's  1914B  701,  50  L.R.A.(N.S.)  Ill; 
lien,  see  infra,  par.  391  et  seq.;  and  Kentucky  Refining  Co.  t.  Globe  Re- 
as  to  the  right  of  stoppage  in  transitu,  fining  Co.,  104  Ky.  559,  47  S.  W.  602, 
infia,  par.  399  et  seq.  84  A.  S.  R.  468,  42  L.R.A.  353;  Hall 

14.  Winslow  V.  Leonard,  24  Pa.  St.  v.  Richardson,  16  Md.  396,  77  Am. 
14,  62  Am.  Dec.  354.  See  generally  Dec.  303;  Hopkins  v.  Cowen,  90  Md. 
as  to  the  operation  and  effect  of  the  152,  44  Atl.  1062,  47  L.R.A.  124;  H. 
statute  of  frauds  as  regards  the  de-  M.  Tyler  Lumber  Co.  t.  Charlton,  128 
livery  necessary  to  take  the  sale  out  Mich.  299,  87  N.  W.  268,  92  A.  S.  R. 
of  the  operation  of  the  statute,  Staos  452,  55  L.R.A.  301;  Hurff  v.  Hires. 
TJTE  07  Pracds.  40  N.  J.  L.  581,  29  Am.  Rep.  282; 

15.  Elgee  Cotton  Cases,  22  WalL  Kimberly  t,  Patchin,  19  N.  Y,  330,  75 
180,  22  U.  S.  (L.  ed.)  863;  Hatch  v.  Am.  Dee.  334;  Russell  v.  Carrington, 
Standard  Oil  Co.,  100  U.  S.  124,  25  42  N.  Y.  118, 1  Am.  Rep.  498 ;  O'Keefe 
U.  S.  (L.  ed.)  554;  Greene  v.  Lewis,  v.  Leistikow,  14  N.  D.  355,  104  N.  W. 
85  Ala.  221,  4  So.  740,  7  A.  S.  R.  42;  515,  9  Ann.  Cas.  25;  Barber  v.  An- 
Foley  V.  Filrath,  98  Ala.  176,  13  So.  drews,  29  R.  I.  51,  69  Atl.  1,  26  L.R.A. 
485,  39  A.  S.  R.  39;  Blackwood  v.  Cut-  (N.S.)  1;  Sewell  v.  Eaton,  6  Wis.  490, 
ting  Packing  Co.,  76  Cal.  212,  18  Pac.  70  Am.  Dec.  471;  Laing  v.  Barclay, 
248,  9  A,  S.  R.  199;  Hamilton  v.  Jos.  etc.,  Co.,  [1908]  A.  C.  35,  10  Ann. 
Schlitz  Brewing  Co.,  129  la.  172,  105  Cas.  137,  2  British  Rul.  Cas.  635. 

N.  W.  438,  2  L.R.A.(N.S.)  1078;  Notes:  92  A.  S.  R.  460;  3  L.R^ 
Stewart  v.  Henningaen  Vrodace  Co.,  200  ;  26  LiLA.(N.S.)  7. 
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the  intuition  of  the  parties  must  give  way  when  their  intention  othe> 
wise  appears.^*  It  eeems  that  ordinarily  the  question  of  intention  is 
one  of  fact  for  the  determination  of  the  jnry,^'  but  if  the  intention  is 
to  be  determined  mainly  from  a  construction  of  written  instruments, 
the  legal  effect  of  which  is  for  the  court,  and  uncontradicted  evidence, 
it  is  one  for  the  court.'*  A  general  usage  or  custom  of  the  trade  or 
business  in  question  may  be  controlling  to  show  the  intention  of  the 
parties  as  to  when  the  title  passes  and  effect  will  be  given  thereto  if 
the  intention  of  the  parties  is  otherwise  left  indefinite.** 

276.  Effect  of  Provision  as  to  Risk  or  Insurance. — ^In  determining 
when  title  passes  under  a  contract  of  sale  the  courts  are  not  in  harmony 
as  to  the  effect  to  be  given  provisions  as  to  risk.  Such  provisions  are 
construed  in  some  instances  to  indicate  that  the  title  was  in  the  party 
who  did  not  assume  the  risk.  This  view  may  be  illustrated  by  the 
cases  where  the  risk  is  assumed  by  the  buyer.  When  a  contract  of  sale 
has  transmitted  title  to  the  buyer,  the  law  determines,  in  the  absence 
of  agreement  to  the  contrary,  that  the  risk  of  loss  belongs  to  him. 
This  is  a  consequence  of  his  ownership,  though  undoubtedly  the  prop- 
erty may  be  in  one  and  the  risk  in  another.  But  it  needs  no  agree- 
ment that  the  buyer  shall  take  the  risk,  if  it  is  intended  the  ownership 
shall  pass  to  him.  Hence  a  stipulation  that  the  property  should  be 
at  the  risk  of  the  buyer  after  the  date  of  the  contract,  instead  of  show- 
ing an  intention  of  the  parties  that  the  right  of  property  should  pass 
to  him,  seems  rather  to  indicate  a  purpose  that  the  ownership  should 
remain  unchanged.***  Other  courts,  however,  have  construed  provi- 
sions specifying  which  of  the  parties  shall  bear  the  risk  as  merely 
indicating  the  intention  of  the  parties  to  make  it  clear  that  the  title 
to  the  property  shall  be  in  the  party  to  the  contract  who  assumes  the 
risk  of  the  property.*  While  a  provision  that  one  of  the  parties  shall 
insure  the  goods  contracted  for  is  some  evidence  that  it  was  the  inten- 
tion of  the  parties  that  the  title  should  remain  or  vest  in  him,*  it  is 
not  controlling,  and  where  the  provision  was  that  the  seller  should 
insure  up  to  a  certain  time,  it  was  held  under  the  circumstances  Uiat 

16,  H.  M.  Tyler  Lnmber  Co.  v.  180,  22  U.  S.  (U  ed.)  863;  Todd  v. 
Charlton,  128  Mich.  299,  87  N.  W.  Toil,  (Ark.)  197  S.  W.  1179,  L.R.A. 
268,  02  A.  S.  R.  452,  55  L.RA.  301.    1918B  821  and  note.    See  also  Stew. 

17,  Graff  V.  Fitch,  58  111.  373,  11  art  v.  Henningsen  Produce  Co.,  88 
Am.  Rep.  85;  Byer  v.  Etnyre,  2  QiU  Kan.  521,  129  Pao.  181,  Ann.  Caa 
(Md.)  150,  41  Am.  Dec.  410.  1914B  701,  50  L.R.A.(N.S.)  111. 

Notes:  11  Am.  Rep.  90;  3  L.R.A.     Note:  50  L.R.A.(N.S.)  140. 


18.  Dows  T,  National  Ezch.  Bank,  2.  Stewart  t.  Henningsen  Produce 
fll  U.  S.  618,  23  U.  S.  (L.  ed.)  214.    Co.,  88  Kan.  521,  129  Pae,  181,  Ana 

19.  Pleasants  v.  Pendleton,  6  Rand.  Cas.  1914B  701,  50  L.R.A.(N.S.)  111. 
(Va.)  473,  18  Am.  Deu.  726  Notes:  50  L.R.A.(N.S.)  140;  Ana. 

SO.  Elgee  Cotton  Cases,  22  WaP.  Caa.  1914B  708. 


200. 


1.  Note:  L.R.A.1018B  822. 
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■  » 
the  title  passed  to  the  buyer  prior  to  such  designated  time.*  The  fact 
that  the  seller  or  buyer  insures  the  goods  in  his  name  is  itself  evidence 
against  him  to  show  that  it  was  the  understanding  of  the  parties  that 
the  title  was  vested  in  him.'  The  necessity  of  taJcing  out  insurance 
to  pass  title  under  contracts  of  sale  "c  i.  f."  has  already  been  con- 
aideied.* 

277.  Effect  of  Delivery  of  Bill  of  Sale. — Ordinarily  the  delivery  of ' 
a  bill  of  sale  has  the  legal  effect  of  consummating  the  sale  and  transfer- 
ring the  title  to  the  property;  *  and  where  in  pursuance  of  a  prior 
agreement  the  bill  of  sale  is  delivered  to  a  third  person  for  the  buyer 
this  has  been  held  sufficient  to  pass  the  title  to  Uie  buyer^  It  may, 
however,  be  shown  that  there  was  no  intention  to  deliver  the  bill  of 
sale,  though  placed  in  the  possessioa  of  the  buyer.^  An  invoice  is 
not  a  bill  of  sale,  nor  is  it  evidence  of  a  sale.  It  ia  a  mere  detailed  state- 
ment of  the  nature,  quantity  and  cost  or  price  of  the  things  invoiced, 
and  it  is  as  appropriate  to  a  bailment  as  it  is  to  a  sale.  It  does  not  of 
itself  necessarily  indicate  to  whom  the  things  are  sent,  or  even  that 
they  have  been  sent  at  all.  Hence,  standing  alone,  it  is  never  regarded 
as  evidence  of  title.* 

278.  Transfer  of  Bill  of  Lading  or  Warehouse  Receipt — A  bill 
of  lading  is  recognized  by  the  commercial  law  as  the  symbol  of  the 
property  which  it  represents,  and  its  unconditional  transfer  operates 
to  pass  the  title  to  the  property.*^  And  the  customary  transaction  by 
which  the  owner  of  goods  consigns  them  to  a  third  person  on  whom  a 

5.  Stewart  v.  Henningsen  Produce  1107;  Blackwood  t.  Cutting  Packing 
Co.,  88  Kan.  521,  129  Pac.  181,  Ann.  Co.,  76  Cal.  212,  18  Pac.  248,  9  A.  S. 
Caa.  1914B  701,  50  L.R.A.(N.S.)  111.  R.  199;  Winalow  v.  Norton,  29  Me. 

4.  Pittsburgh,  etc.,  K.  Co.  v.  Heck,  419,  50  Am.  Dee.  601;  Chandler  v. 

50  Ind.  303,  19  Am.  Rep.  713.  Sprague,  5  Mete.   (Mass.)   306,  38 

Note:  Ann.  Cas.  iyi4B  708.  Am.  Dec.  404;  Adams  v.  O'Conner, 

6.  See  supra,  par.  158.  100  Mass.  515, 1  Am.  Rep.  137 ;  Green 

6.  Shealy  v.  Edwards,  73  Ala.  175,  Bay  First  Nat.  Bank  v.  Dearborn,  115 
40  Am.  Rep.  43;  Shriner  v.  Meyer,  Maas.  219,  15  Am.  Rep.  92;  Scharff 
in  Ala.  112,  55  So.  156,  Ann.  Cas.  v.  Me^er,  133  Mo.  428,  34  S.  W.  858, 
1913A  1103;  Griffin  v.  Chubb,  7  Tex.  54  A.  S.  B.  672;  Farmers,  etc.,  Bank 
603,  58  Am.  Dec.  85.  v.  Hazeltine,  78  N.  Y.  104,  34  Am. 

7.  Butfington  v.  Curtis,  15  Mass.  Rep.  518;  Emery  v.  Irving  Nat.  Bank, 
528,  8  Am.  Dec.  115.  25  Ohio  St.  360,  18  Am.  Rep.  299; 

8.  Sbriner  v.  Meyer,  171  Ala.  112,  Decan  v.  Shipper,  35  Pa.  St.  239,  78 
55  So.  156,  Ann.  Cas.  1913A  1103.  Am.  Dec.  334;  HieskeU  v.  Farmer^j', 

9.  Dows  V.  National  Exch.  Bank,  91  etc.,  Nat  Bank,  89  Pa.  St.  155,  33 
V.  S.  618,  23  U.  S.  (L.  ed.)  214.  Am.  Rep.  745;  Davis  v.  Bradley,  28 

10.  The  Vaughn  &  Telegraph,  14  Vt.  118,  05  Am.  Dec.  226. 

Wall.  258,  20  U.  S.  (L.  ed.)  807;      Notes:  59  Am.  Dee.  170;  38  Am. 

North  Pennsylvania  R.  Co.  v.  Com-  Dec.  419;  89  Am.  Dec.  361;  26  A  S. 

mereial  Nat.  Bank,  123  U.  S.  727,  8  R,  452. 

S.  Ct  2G6,  31  U.  S.  (L.  ed.)  287;      See  Bills  or  L&iuiio,  toL  ^  p.  32 

Means  v.  Randall  Bank,  146  U.  S.  at  seq. 
620,  13  S.  Ct  186,  36  U.  S.  (U  ed.) 
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di'aft  is  drawn  and  transfers  the  bill  of  lading  with  the  draft  attached 
to  one,  generally  a  bank,  who  discounts  the  draft,  is  held  to  divest  tlw 
consignor  of  the  tiUe,  and  to  vest  it  in  the  holder  of  the  draft  to  the 
extent  of  bis  advances.*^  So  it  has  been  held  that  where  the  seller 
of  goods  consigns  them  to  the  buyer,  taking  a  bill  of  lading  from  the. 
eerier,  and  intending  to  reserve  the  right  of  control  over  them,  at  the 
same  time  draws  on  the  buyer  for  the  price,  and  delivera  the  bill  of 
exchange,  with  the  bill  of  lading  attached,  to  an  indorsee,  for  a  valu- 
able consideration,  the  buyer,  on  receipt  of  the  goods,  takes  them  sub- 
ject to  the  right  of  the  holder  of  the  bill  of  lading  to  demand  payment 
of  the  bill  of  exchange,  and  cannot  retain  the  price  of  the  goods  on 
account  of  a  debt  due  to  him  from  the  seller."  A  mere  indorsement 
however,  of  a  bill  of  lading;  without  a  delivery  thereof,  does  not  trans- 
fer the  property  in  the  goods.**  As  in  case  of  a  bill  of  lading  a  ware- 
house  receipt  is  in  ordinary  commercial  transactions  regarded  as  the 
symbolical  representation  of  the  property  and  its  transfer  and  delivery 
is  upheld  as  a  valid  transfer  of  the  legal  title  to  the  property  represent- 
ed thereby.** 

279.  Acts  Remaining  to  Be  Done  to  Subject  Hatter  Generally. — 

The  principle  is  often  stated  to  be  that  if  anything  remains  to  be  done 
by  either  party  to  the  transaction,  before  delivery — as  for  example  to 
determine  the  price,  quantity  or  identity  of  the  thing  sold — the  title 
does  not  vest  in  the  buyer,  but  the  contract  is  merely  executory,  and 
that  if  anything  remains  to  be  done  by  the  seller  which  is  material  or 
important  before  the  buyer  can  identify  or  p(»sess  the  thing  sold,  or 
before  it  becomes  deliverable,  the  sale  is  executory  and  incomplete,  and 
the  property  in  it  does  not  pass  absolutely  to  the  buyer.'*  There  seems 

11.  Means  v.  Randall  Bank,  146  U.  12.  Emery  v.  Irving  Nat.  Bank,  25 

S.  620,  13  S.  Ct.  l86,  36  U.  S.  (L.  Ohio  St.  360,  18  Am.  Rep.  299. 

ed.)  1107;  De  Wolf  v.  Gardner,  12  13.  Buffington  v.  Curtis,  15  Mass. 

Cush.  (Mas3.)  19,  59  Am.  Dec.  165;  528,  8  Am.  Dec.  115. 

Green  Bay -First  Nat.  Bank  v.  Dear-  14.  Gibson  v.  Stevens,  8  How.  384, 

bom,  115  Mass.  219,  15  Am.  Rep.  92;  12  U.  S.  (L.  ed.)  1123;  Burton  v. 

National  Newark  Banking  Co.  v.  Del-  Curyea,  40  111.  320,  89  Am.  Dec.  350; 

aware,  etc.,  R.  Co.,  70  N.  J.  L.  774,  58  De  Wolf  v.  Gardner,  12  Cush.  (Mass.) 

Atl.  311,  103  A.  S.  R.  825,  66  L.R.A.  19,  59  Am.  Dec.  165;  St.  Anthony,  etc., 

595;  Emery  v.  Irving  Nat.  Bank,  25  Elevator  Co.  v.  Dawson,  20  N.  D.  18, 

Ohio  St.  360,  18  Am.  Dec.  299;  Hies-  126  N.  W.  1013,  Ann.  Gas.  1912B 

kell  V.  Farmers',  etc.,  Nat.  Bank,  80  1337. 

Pa.  St.  155,  33  Am.  Rep.  745.  Notes:  89  Am.  Dec.  361;  26  L.R.A. 

Note:  59  Am.  Dec.  170.  (N.S.)  47. 

As  between  the  holder  of  a  draft  As  to  the  general  nature  of  ware- 

'xith  a  bill  of  lading  attached  and  the  housemen's  receipts  and  their  transfer, 

consignee,  who  accepts  or  pays  the  see  Warehouses. 

draft,  the  relation  of  seller  and  buy-  15.  Elgee  Cotton  Cases,  22  Wall, 

er  is  not  created,  according  to  the  180,  22  U.  S.  (L.  ed.)  803;  Hatch  v. 

better  view,  so  as  to  render  such  hold-  Standard  Oil  Co.,  100  U.  S.  124,  25 

er  liable  aa  a  seller.   See  gupra,  par.  U.  S.  (L.  ed.)  554;  Foley  v.  Felratli, 

2L  98  Ala.  176,  13  So.  485,  39  A.  S.  K. 
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to  be  no  objection  to  this  as  a  general  proposition,  but  it  must  be  lim- 
ited to  those  cases  wheie  the  evidence  does  not  show  an  intention  to 
make  ihe  sale  absolute  and  complete  without  any  regard  to  the  per- 
formance of  these  usual  prerequisites,^*  and  it  seems  to  be  well  recog- 
nized under  the  modem  decisions  at  least  that  where  the  sale  is  of 
specific  identified  property  the  title  may  pass,  if  such  is  the  intention 
of  the  parties,  though  something  remains  to  be  done  by  the  seller  to 
put  the  property  in  its  final  condition  or  before  the  price  becomes  pay- 
able.^'  Thus  in  case  of  a  sale  of  a  growing  crop  if  the  subject  matter 
is  identified,  the  fact  that  the  crop  is  to  be  gathered  by  the  seller  will 
not  prevent  the  title  from  passing  at  the  time  of  the  sale  if  such  was 
the  intention  of  the  parties ;  so  in  case  of  the  sale  of  an  unfinished 
piano  the  title  may  pass  though  the  seller  is  to  finish  it.'*  By  keep- 
ing the  distinction  between  a  specific  and  an  indefinite  commodity  in 
view,  it  is  said  that  many  of  the  cases  upon  this  subject  can  be 
explained,  and  their  apparent  conflict  reconciled.'** 

280.  Transportation  and  Inspection. — Where  the  property  is  to  be 
transported  by  the  seller  to  a  particular  place  and  there  delivered  to 
the  buyer,  who  is  given  the  right  to  inspect  and  reject  the  same  if  it 
does  not  conform  to  the  requirements  of  the  contract,  the  transaction 

39;  Blackwood  V.  Cutting  Packing  Co.,  Notes:  3  L.R.A.  199;  17  L.R.A. 

76  Cat.  2X2,  18  Pac.  248,  9  A.  S.  R.  181;  26  UR.A.(N.S.)  13  et  seq.;  23 

199;  Jennings  v.  Flanagan,  5  Dana  Eng.  KuL  Gas.  345. 

(Ky.)  217,  30  Am.  Dec.  683;  H.  M.  18.  Shealy  v.  Edwards,  73  Ala.  175, 

Tvler  Lumber  Co.  v.  Charlton,  128  49  Am.  Rep.  43. 

Mich.  299,  87  N.  W.  268,  92  A.  S.  R.  17.  Hatch  v.  Standard  Oil  Co.,  100 

452,  55  L.R.A.  301;  Smith  v.  Spark-  U.  S.  124,  25  U.  S.  (L.  ed.)  554;  Mc- 

man,  55  Miss.  649,  30  Am.  Rep.  537;  Dermott  v.  Kimball  Lumber,  etc.,  Co., 

Southwestern   Freight,   etc.,   Co.   v.  102  Ark.  344,  144  S.  W.  524,  39 

Stanard,  44  Mo.  71,  100  Am.  Dec.  L.R.A.(N.S.)  461;  Graff  v.  Fitch,  58 

255;  Messer  v.  Woodman,  22  N.  H.  111.  373,  11  Am.  Rep.  85;  Thomdi::e 

173,  53  Am.  Dee.  241;  McDonald  t.  t.  Bath,  114  Mass.  116,  19  Am.  Rep. 

Hewett,  15  Johns.  (N.  Y.)  349,  8  Am.  318;  Horflf  v.  Hires,  40  N.  J.  L.  581, 

Dec.  241 ;  Dexter  v.  Norton,  47  N.  Y.  29   Am.   Rep.   282;   Williamson  v. 

62,  7  Am.  Rep.  415;  Cooke  V.  Millard,  Steele,  3  Lea  (Tenn.)  527,  31  Am. 

65  N.  Y.  352,  22  Am.  Rep.  019;  Bur-  Rep.  652;  Pleasants  v.  Pendleton,  6 

rows  V.  Whitaker,  71  N.  Y.  291,  27  Rand.  (Va.)  473,  18  Am.  Dec.  726; 

Am.  Rep.  42;  Lownsdale  v.  Hansaker,  Lynch  v.  Merrill,  72  W.  Va.  514,  78 

2  Ore.  101,  88  Am,  Dec  465;  Hubler  S.  E.  669,  46  L.R.A.(N.S.)  192;  GiU 

T.  Gaston,  9  Ore.  66,  42  Am.  Rep.  v.  Benjamin,  64  Wis.  362,  25  N.  W. 

494;  Williams  v.  Allen,  10  Humph.  445,  54  Am.  Rep.  619. 

(Tenn.)  337,  51  Am.  Deo.  709;  Cleve-  Note:  11  Am.  Rep.  90. 

land  V.  Williams,  29  Tex.  204,  94  Am.  18.  Graff  v.  Fitch,  58  HL  373,  11 

Dec.  274;  Pleasants  v.  Pendleton,  6  Am.  Rep.  85;  Cummins  v.  Gri^,  2 

Band.  (Va.)  473,  18  Am.  Dec.  726;  Duv.  (Ky.)  87,  87  Am.  Dee.  482. 

Seath  V.  Moore,  11  App.  Cas.  350,  55  19.  Thomdike  v.  Bath,  114  Mass. 

L.  J.  P.  C.  54,  54  L.  T.  N.  S.  690,  23  116,  19  Am.  Rep.  318. 

Eng.  Rul.  Cas.  262;  Rugg  v.  Minett,  20.  Cleveland  v.  Williams,  29  Tez. 

11  East.  210,  10  Rev.  Bep.  475,  23  204,  94  Am.  Dee.  274. 
Eng.  BaL  Cas.  29& 
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is  ordinarily  treated  as  executory  and  title  does  not  pass  to  the  buyer 
until  actual  delivery  and  acceptance;^  so  though  ordinarily  the 
delivery  by  the  seller  to  a  carrier  for  transportation  to  the  buyer  pajses 
the  title  to  the  buyers  it  is  otherwise  wher«  the  contract  of  sale  calls  for 
delivery  by  the  seller  at  the  point  of  destination.'  The  fact,  however, 
where  the  sale  is  of  specific  chattels  or  where  the  chattels  have  been 
segregated  and  appropriated  to  the  contract,  that  the  seller  is  to  trans- 
port them  at  his  expense  to  a  particular  place  will  not  prevent  the  title 
from  passing  if  such  was  the  intention  of  the  parties.*  Where  the 
chattels  are  delivered  to  a  carrier  for  transportation  to  the  buyer,  the 
fact  that  the  buyer  has  the  right  to  inspect  the  goods  on  arrival  and 
reject  them  if  they  do  not  conform  to  the  contract  *  will  not  prevent 
the  title  from  passing  to  the  buyer  on  the  delivery  to  the  carriw,  if  the 
goods  in  fact  were  such  as  the  contract  called  for.* 

281.  Price  to  Be  Fixed  Generally. — An  agreement  as  to  the  price 
is  essential  to  a  sale,  and  it  is  a  general  rule  that  the  title  to  a  thing 
sold  does  not  pass  to  the  buyer  so  long  as  anything  remains  to  be  done 
in  order  that  the  price  may  be  known,*  but  if  the  goods  are  sufficiently 
identified  a  complete  sale  of  them  may  be  made  without  fixing  an  abso- 
lute price,  if  such  be  the  dear  intention  of  the  parties,  as  legally 
evinced  by  the  circumstances  attending  the  sale.'  Thus  it  has  been 
held  that  title  at  once  passes  on  the  sale  and  delivery  of  a  horse  to 
the  buyer  for  a  reasonable  price  to  be  afterwards  agreed  on,  and  the 
fact  that  the  parties  cannot  agree  afterwards  on  a  reasonable  price 
makes  no  difference.*  The  general  question  as  to  the  element  of  price 
in  sales  and  the  necessity  for  certainty  in  this  respect  is  heretofore 
treated.* 

282.  Weighing,  Measuring  or  Counting  to  Fix  Price  Generally.— 

The  general  doctrine  seems  to  be  that  a  sale  of  personal  property  is 
not  completed  while  anything  remains  to  be  done  to  determine  its 
quantity,  as  by  weighing,  measuring,  counting,  if  the  price  depends 
on  thiSf  unless  this  is  to  be  done  by  the  buyer  alone,  and  there  is  no 

1.  McDonald  v.  Hewett,  16  Johns.  22  N.  H.  172,  53  Am.  Dec.  241;  Bur- 


5.  Jewett  V.  Lincoln,  14  Me.  116,  Note:  26  L.R.A.(N.S.)  12. 
f  31  Am.  Dee.  36;  Bethel  Steam  MiU  7.  Shealy  v.  Edwards,  73  Ala.  176, 

Co.  V.  Brown,  57  Me.  9,  99  Am.  Dec.  49  Am.  Rep.  43;  Greene  v.  Lewia,  85 

752.                                   .  Ala.  221,  4  So.  740.  7  A.  S.  R.  42; 

4.  See  supra,  par.  256,  as  to  right  Francis  Cbenowith  Hardware  Co.  v. 

of  inspection  generally.  Gray,  104  Ala.  236,  16  So.  9U,  63  A. 

6.  See  infra,  par.  304.  S.  K.  37. 

6.  Sbeaiy  v.  Kdwards,  73  Ala.  175,  Note:  26  L.R.A,(N.S.)  13. 

49  Am.  Rep.  43;  Foley  v.  Felrath,  98  8.  Greene  v.  Lewis,  85  Ala.  221,  4 

Ala.  176,  13  So.  485,  39  A.  S.  R.  39;  So.  740,  7  A.  S.  R.  42. 

Love  V.  State,  78  Ga.  66,  3  S.  £.  893,  9.  Sef  supra,  par.  93  et  aeq. 
6  A.  S.  B.  234;  Messer  v.  Woodman, 


(N.  Y.)  349,  8  Am.  Dec.  241. 
2.  See  infra,  par.  308. 


rows  V.  Whitaker,  71  N.  Y.  291,  27 
Am.  Rep.  42. 
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other  evidence  to  show  the  intention  of  the  parties  that  the  title  shall 
pass  before  the  price  or  quantity  is  so  determined.^**  The  reason  for 
this  is  because  ordinarily  in  such  transactions  it  is  the  intention  of 
the  parties  that  the  title  and  corresponding  risk  remains  in  the  seller, 
until  the  price  is  definitely  ascertained.''  Thus  in  the  English  case  of 
Zagury  v.  Fumell  (2  Campb.  242)  where  several  bales  of  skins  (stated 
in  t^e  contract  to  ciyitain  five  dozen  in  each  bale)  were  sold  at  a  certain 
sum  per  dozen,  but  it  was  the  duty  of  the  seller  to  count  over  the  skins, 
to  see  how  many  each  bale  actually  contained,  and  before  doing  so 
they  were  consumed  by  fire,  Lord  KUenborougb  and  Sir  James  Mans- 
field held  that  loss  fell  entirely  on  the  seller."  And  in  this  country 
it  has  been  held,  in  case  of  a  sale  of  com  in  cribs  of  the  seller  at  a  cer-  ' 
tain  price  per  barrel  to  be  subsequently  measured  and  thereafter  taken 
away  by  the  t>uyer,  that  the  title  does  not  pass  until  the  corn  has  heea 
measured  and  that  therefore  the  risk  of  its  accidental  loss  before  meas* 
urement  is  on  the  seller."  Also  where  the  seller  agreed  to  sell  and 
the  buyer  to  pufchase  a  quantity  of  wood  which  the  seller  was  to  draw 
and  put  in  a  certain  place  where  the  buyer  was  to  measure,  receive 
and  pay  for  it  at  a  certain  price  per  cord,  and  the  wood  was  drawn  and 
piled  and  a  part  measured  and  received  by  the  buyer,  who  refused  to  . 
receive  the  remainder,  it  was  held  that  such  remainder  did  not  pass  to 
the  buyer,  and  tiierefore  the  seller's  remedy  was  an  action  for  dam- 
ages for  the  wrongful  refusal  of  the  buyer  to  accept  delivery  instead 
of  an  action  for  the  price.'* 

283.  Qualification  of  Role  as  to  Measuring,  etc.;  Intention  of 
Parties. — It  is  perfectly  legitimate  to  point  to  the  want  of  measuring 
and  setting  a^xt  as  evidence,  in  the  very  nature  of  the  transaction, 
that  it  was  not  intended  as  a  perfect  sale ;  still  this  is  not  essential  to 
such  a  sale,  and  therefore  not  conclusive  one  way  or  the  other,  except 

10.  The  Elgee  Cotton  Csaee,  22  Love  v.  State,  78  Oa.  66,  3  S.  £.  893, 

WaU.  180,  22  U.  8.  (L.  ed.)  863  ;  6  A.  S.  R.  234. 

Shealy  v.  Edwards,  73  Ala.  175,  49  Notes:  26  A.  S.  R.  17;  1  L.R.A. 

Am.  Rep.  43;  Blackwood  v.  Cutting  767  ;  3  L.R.A.  199. 

Packing  Co.,  76  CaL  212, 18  Pac.  248,  11.  Williams  v.  AUen,  10  Humph. 

9  A.  S.  R.  199;  Graff  v.  Fitch,  58  lU.  (Tenn.)  337,  51  Am.  Dec.  709. 

373,  11  Am.  Rep.  85;  Pittsboig,  etc.,  12.  See    Williams    v.    Allen,  10 

R.  Co.  V.  Heck,  50  Ind.  303,  19  Am.  Humph.  (Tenn.)  337,  51  Am.  Dec. 

Bep.  713;  Webbor  t.  Minor,  6  Bush.  709,  where  the  above  case  is  approved 

(Ey.)  463,  99  Am.  Dec.  688;  Hahn  and  applied. 

T.  Fredericks,  30  Mich.  223,  18  Am.  The  e:Sect  of  this  decision  is  carried 

Rep.  119;  Prescott  v.  Locke,  51  N.  H.  into  the  English  Sale  of  Goods  Act 

04,  12  Am.  Rep.  55;  McDonald  v.  1893,  §  18,  Rule  3.   See  23  Eng.  Rul. 

Hewett,  15  Johns.  (N.  T.)  349,  8  Am.  Cas.  344^  note. 

Dee.  aU;  Barrows  v.  Whitaker,  71  N.  13.  Williams  v.  Allen,  10  Hamph. 

T.  291,  27  Am.  Rep.  42;  Williams  v.  (Tenn.)  337,  51  Am.  Dec.  709. 

AJloD,  10  Homph.  (Tenn.)  837,  61  14.  Pittsbnigh,  ete~B.  Co.  v.  Heek, 

Am.  Dec.  709;  Morgan  v.  King,  28  W.  60  Lid.  303, 19  Am.  Dec  TtX 
Va.  1,  67  Am.  Hep.  633.    See  also . 
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when  it  is  necessary  in  order  to  define  the  subject  matter,  and  in  fact 
articles  are  very  often  transferred  without  any  sort  of  measurement, 
and  on  the  triid  for  their  value  the  want  of  it  is  supplied  by  approxi- 
mate estimation.'*  The  better  rule  in  this  country  seems  to  be  that 
where  the  whole  of  a  mass  or  bulk  is  sold  with  the  intention  at  the 
time  of  passing  the  title,  the  fact  that  it  is  to  be  weighed,  counted  or 
measured}  to  enable  the  parties  to  make  a  setUeiqpnt  and  not  for  the 
purpose  of  completing  the  sale,  will  not  prevent  the  title  from  passing 
as  between  the  parties;  '*  as  has  been  said  when  the  entire  mass  is 
sold,  and  must  be  measured  simply  with  a  view  to  the  ascertainment 
of  its  price  for  the  purpose  of  a  settlement,  the  better  opinion,  on 
-  principle  and  authority,  is  that  the  title  passes.'^  Thus  in  case  of 
the  sale  of  a  standing  crop  the  fact  that  it  is  to  be  measured  after  it  has 
been  gathered  in  order  to  ascertain  and  fix  the  amount  to  be  paid  by 
the  buyer  will  not  prevent  the  title  from  passing  at  the  time  of  the 
sale  if  it  was  the  intention  of  the  parties  that  it  should  pass.'^  So,  the 
title  may  pass  in  case  of  a  sale  of  a  raft  of  boardswt  so  much  per 
thousand  feet,  and  delivery  thereof  to  the  buyer,  although  the  number 
of  feet  contained  therein  remains  to  be  ascertained,^'  and  the  same 
,  has  been  held  true  as  to  the  sale  of  certain  piles  of  lumber  located  in 
different  places  at  a  certain  price  per  thousand  feet,  though  the  amount 
of  lumber  in  the  piles  had  not  been  measured.***  So  the  delivery  of 
wood  sold  by  the  cord  may  pass  the  title  though  it  is  to  be  measured 
by  the  buyer.*  If  the  circumstances  show  that  it  was  not  the  intention 
of  the  parties  that  the  t^tle  should  pass  until  the  property  is  measured, 

16.  Winslow  V.  Leonard,  24  Pa.  St.  v.  Ogden,  15  Pa.  St.  528,  53  Am.  Dec. 

14,  62  Am.  Dec.  354.    See  supra,  par.  618;  Winslow  v.  Leonard,  24  Pa.  St. 

95,  as  to  certainty  of  price  in  cases  14,  62  Am.  Dec.  354;  Cleveland  v. 

where  it  is  to  be  fixed  by  subsequent  Williams,  29  Tex.  204,  94  Am.  Dec. 


16.  Leonard  v.  Davis,  1  Black  476,  Am.  Dec.  683;  Morgan  v.  King,  28 

17  U.  S.  (L.  ed.)  222;  Standard  Oil  W.  Va.  1,  57  Am.  Rep.  633;  Sewell 

Co.  V.  Van  Etten,  107  U.  S.  325,  1  S.  v.  Eaton,  6  Wis.  490,  70  Am.  Dee.  471; 

Ct.  178,  27  U.  S.  (L.  ed.)  319;  King  Gill  v.  Benjamin,  64  Wis.  362,  25  N. 

V.  Jarman,  35  Ark.  190,  37  Am.  Rep.  W.  445,  54  Am.  Rep.  619. 

11;   Blackwood  v.   Cutting  Packing  Notes:  11  Am.  Rep.  90;  1  L.R.A. 

Co.,  76  Cal.  212,  18  Pac  248,  9  A.  S.  767;  19  L.R.A.(N.S.)  197,  199;  26 

R.  199;  Kohl  v.  Lindley,  39  111.  195,  L.R.A.{N.S.)  17. 

89  Am.  Dee.  294;  Graff  v.  Fitch,  58  17.  Cleveland  v.  Williams,  29  Tex. 

111.  373,  11  Am.  Rep.  85;  Farmers'  204,  94  Am.  Dec.  274. 

Phosphate  Co.  v.  Gill,  69  Md.  537,  16  18.  Graff  v.  Fitch,  68  HI.  373,  11 

Atl.  214,  9  A.  S.  R.  443, 1  L.R.A.  767;  Am.  Rep.  85. 

Sherwood  v.  Walker,  G6  Mich.  568,  33  19.  Scott  v.  Wells,  6  Watts  &  S. 

N.  W.  919,  11  A.  S.  R.  531;  South-  (Pa.)  357,  40  Am.  Dec.  568. 

western  Freight,  etc.,  Co.  v.  Stanard,  20.  Sewell  v.  Eaton,  6  Wis.  490,  70 

44  Mo.  71, 100  Am.  Dec.  255;  Burrows  Am.  Dec.  471. 

V.  Whitaker,  71  N.  T.  291,  27  Am.  1.  Hunt  v.  Thnrman,  15  Vt  336, 

Rep.  42;  Scott  v.  Wells,  6  Watts  &  S.  40  Am.  Dee,  683. 
(Pa.)  357,  40  Am.  Deo.  668;  Golder 
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weighed  or  counted,  effect  will  be  given  thereto,  as  the  criterion  as 
to  whether  the  title  has  passed  or  not  is  dependent  on  the  intention 
of  the  parties.* 

284.  Payment  of  Price. — ^Where  the  sale  is  for  cash  on  delivery, 
a  delivery  is  generally  considered  conditional,  and  no  title  vests 
in  the  buyer  until  he  has  complied  with  the  terms  of  the  sale.'  On 
the  other  hand  where  the  payment  of  the'  price,  or  giving  security 
therefor,  is  not  made  a  condition  precedent  to  the  transfer,  it  may  weU 
be  the  understanding  of  the  parties  that  the  title  shall  pass  at  once 
to  the  buyer,  and  where  such  is  the  intention  of  the  parties  the  courts 
will  give  effect  thereto,  though  the  buyer's  right  to  the  actual  posses- 
sion may  be  dependent  on  the  payment  of  the  price.^  And  ordinarily 
where  there  has  been  a  delivery  and  acceptance  of  the  subject  matter 
of  the  sale  unless  the  title  is  expressly  or  impliedly  retained  in  the 
seller  until  the  price  is  paid,  payment  of  the  price  is  not  essential  to  a 
transfer  of  the  title.*  On  the  other  hand  the  payment  of  the  price 
or  a  part  thereof  will  not  necessarily  operate  to  transfer  the  title  to 
the  buyer,  if  anything  further  remains  to  be  done  by  the  seller  to 
the  subject  matter  of  the  sale  before  delivery ;  *  still  the  actual  pay- 
ment of  the  price  or  part  thereof  by  the  buyer  in  case  of  a  sale  of 
specified  or  identified  chattels  is  a  circumstance  tending  to  show  that 
it  was  the  intention  of  the  parties  that  the  title  should  pass.'  The 
acceptance  by  the  buyer  of  a  draft  drawn  for  the  price  being  a  pay- 
ment sub  modo  has  been  considered  a  material  or  controlling  con- 
sideration to  show  that  the  title  passed,^  and  the  subsequent  dishonoi- 
of  the  draft  will  not  itself  if  the  title  has  passed  operate  to  revest  the 
title  in  the  seller.' 

285.  Identification  of  Subject  Hatter  Generally.— As  a  general  rule 
if  a  sale  is  not  of  specific  chattels,  but  something  remains  to  be  done 
to  identify  the  subject  matter  or  discriminate  it  from  other  property 
with  which  it  is  connected,  the  transaction  is  executory  and  no  title 

2.  Nicholson  v.  Taylor,  31  Pa.  St.  McDonald,  74  Neb.  595,  104  N.  W. 
128,  72  Am.  Dec.  728;  Morgan  v.  923,  1  L.R.A.(N.S.)  474. 

King,  28  \V.  Va.  1,  57  Am.  Kep.  633.  Note:  26  L.R.A.(N.S.)  13. 

3.  Drake  v.  Scott,  136  Ala.  261,  33  6.  Ford  v.  Sproulc,  2  A.  K.  Manh. 
So.  873,  96  A.  S.  R.  25;  Blackwood  v.  (Ky.)  528, 12  Am.  Dec.  439. 
Catting  Packing  Co.,  76  Cal.  212,  18  Note:  23  Eng.  Rul.  Gas.  520. 

Pae.  248,  9  A.  S.  R.  199;  Adams  t.  6.  Jennings  v;  Flanagan,  5  Dana 

O'Connor,  100  Haas.  515,  1  Am.  Rep.  (Ky.)  217,  30  Am.  Dec.  683. 

137.   See  supra,  par.  207  et  seq.,  as  7.  Qraff  v.  Fitch,  68  111.  373,  11 

to  the  seller's  right  to  retake  posses-  Am.  Rep.  85. 

sion  when  the  buyer  fails  to  pay.  8.  Hall  v.  Richardson,  16  Md.  396, 

4.  Leonard  v.  Davis,  1  Black  476,  77  Am.  Dec  303. 

17  U.  8.  (L.  ed.)  222;  Hatch  v.  Stan-  9.  Hall  v.  Richardson,  16  Md.  396, 

dard  Oil  Co.,  100  U.  S.  124,  25  U.  S.  77  Am.  Dee.  303.  See  infra,  par.  311, 

(L.  ed.)  554;  Wade  v.  Moffett,  21  111.  aa  to  revestiug  of  tiUe  in  seller  gen- 

110,  74  Am.  Dee.  79;  Graff  v.  Fitch,  erally. 
58  III.  373,  11  Am.  Rep.  85;  Baker  t. 
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will  pass  to  the  buyer.  This  rule  is  frequmtly  applied  in  the  case 
of  a  sale  of  a  part  of  a  bulk  or  mass,  where  the  part  sold  is  to  be 
segregated;  and  also  in  the  case  of  the  sale  of  articles  to  be  pro- 
duced or  manufactured.**  Tt  has  been  held  that  where  a  simple  order 
is  given  to  a  dealer  for  goods  of  certain  quality  and  quantity,  there  is 
an  implied  assent  that  the  dealer  shall  make  the  selection,  and  the 
exact  point  in  the  act  of  tnaking  such  selection  when  the  dc^er  is  no 
longer  at  liberty  to  change  his  intention  may  be  designated  as  the 
time  when  the  title  vests  in  the  buyer.** 

286.  Sale  of  Part  of  Mass;  Necessity  for  Segregation  Generally.^ — 
While  the  sale  of  a  specific  chattel  may  pass  the  property  to  the  buyer, 
although  no  delivery  is  made,  the  doctrine  established  by  all  the 
elementary  writers  on  the  subject,  and  by  the  authorities  in  England 
and  in  most  jurisdictions  in  this  country,  is  that  where  the  subject 
matter  of  the  sale  is  in  bulk,  and  a  certain  quantity  is  sold,  to  be  taken 
from  a  greater  quantity,  no  title  passes  until  the  separation  is  made.*^ 

10.  Foley  v.  Felnth,  98  Ala.  l76,  180,  22  U.  S.  (L.  ed.)  863;  Love  v. 
13  So.  485,  39  A.  8.  R.  76;  Black-  State,  78  Oa.  66,  3  S.  £.  893,  9  A.  S. 

.  wood  V.  Cutting  Packing  Co.,  76  Cal  R.  234;  Dunn  v.  State,  82  Ga.  27,  8 

212, 18  Pao.  248,  9  A.  S.  R.  109;  Love  8.  £.  806,  3  L.R.A.  199;  Donlap  t. 

T.  State,  78  Ga.  66,  3  S.  £.  893,  6  A.  .Beny,  4  Scam.  (111.)  327,  39  Am. 

S.  B.  234;  Dunn  v.  State,  82  Ga.  27,  Dec.  413;  Cloke  v.  Shafroth,  137  111. 

8  S.  £.  806,  3  L.R.A.  199;  Graif  t.  393.  27  N.  E.  702,  31  A,  S.  R.  375; 

Piteh,  58  111.  373,  11  Am.  Rep.  85;  Commercial  Nat  Bank  t.  Gillette,  90 

Cloke  T.  Shafroth,  137  III.  393,  27  N.  Ind.  268,  46  Am.  Rep.  222;  Webber 

E.  702,  31  A.  S.  R.  375;  Garden  t.  v.  ACmor,  6  Bush  (Ky.)  463,  99  Am. 

Lan^  9  Allen  (Mass.)  492,  85  Am.  Dee.  688;  Ferguson     Northern  Bank, 

Dec.  779;  Hahn  v.  Fredericks,  30  14  Bash  (Ky.)  555,  29  Am.  Rep.  418; 

Mich.  223,  18  Am.  Rep.  119;  Kimber-  Brewer  v.  Smith,  3  Me.  44,  14  Am. 

ly  T.  Patchin,  19  N.  T.  330,  75  Am.  Dec.  213;  Arnold      Delano,  4  Cush. 

Dec.  334;  Burrows  v.  AVhitaker,  71  (Mass.)  33,  50  Aol  Dec  754;  Gard- 

N.  T.  291,  27  Am.  Rep.  42;  State  t.  ner  t.  Lane,  9  Allen  (Mass.)  492,  86 

Wemwag,  116  N.  C.  1061,  21  S.  E.  Am.  Dee.  779;  New  England  Dressed 

683,  47  A.  S.  R.  873,  28  L.R.A.  297;  Meat,  etc.,  Co.  v.  Standard  Worsted 

Hubler  t.  Gaston,  9  Ore.  66,  42  Am.  Co.,  165  Mass.  328,  43  N.  E.  112,  52 

Rep.  794;  Golder  v.  Ogden,  15  Pa.  A.  S.  B.  516;  Hahn  v.  Fredericks,  30 

St  528,  53  Am.  Dee.  618;  Winalow  v.  Mich.  223, 18  Am.  Bep.  119;  Davis  t. 

Leonard,  24  Pa.  St  14,  62  Am.  Dec.  HUl,  3  N.  H.  382,  14  Am.  Dec.  373; 

354;  Seath  t.  Mooie,  11  App.  Cas.  Messer  v.  Woodman,  22  N.  H.  172,  53 

350,  55  L.  J.  P.  C.  54,  54  L.  T.  N.  S.  Am.  Dee.  241;  Brazier  v.  Ansley,  33 

690,  23  Eng.  RuL  Cas.  262.  N.  G.  12,  51  Am.  Dec.  408;  Blakely 

Notes:  3  LJLA.  199;  26  LJt.A.  v.  Patrick,  67  N.  C.  40,  12  Am.  Rep. 

(K.S.)  15.  600;  Woods  v.  MeGee,  7  Ohio  127,  pt 

11.  See  the  following  paragraphs.  2,  30  Am.  Dec  202;  Eagle  t.  Eiehet- 

12.  See  infza,  par.  292  et  seq.  bergar,  6  Watts  (Pa.)  29,  81  Am. 
IS.  Johnson  T.  Hibbard,  29  Ore.  Dec  449;  Williamson  t.  Steele,  3  Lea 

184,  44  Pac  287, 54  A.  S.  R.  787.  See  (Tenn.)  627,  31  Am.  Rep.  652;  Clere- 

also  Com.  v.  Hess,  148  Pa.  St  98,  23  land  t.  Williams,  29  Tex.  204,  94  Am. 

AtL  977,  33  A.  S.  B.  810,  17  Ii.R.A.  Dec.  274;  Anderson  v.  Crisp,  5  Wash. 

176  and  note.  178,  31  Pac  638,  18  L.R.A.(N.S.) 

14.  Elgee  Cotton  Gases,  22  WaR.  419;  White  v.  Wilki,  6  Taunt  176, 
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This  general  rule  is  not  changed  by  the  fact  that  the  seller  at  the 
time  of  the  sale  of  a  part  of  a  bulk  of  goods  stored  in  his  warehouse 
issued  to  the  buyer  a  warehouse  receipt  therefor  if  such  receipt  does 
not  identify  with  reasonable  certainty  the  portion  of  the  bulk  in- 
tended to  be  transferred.^*  It  has  also  been  held  that  a  provision  in 
ihe  contract  requiring  the  buyer  to  pay  storage  charges  will  not  be 
given  the  effect  of  passing  title  to  the  buyer  before  segregation.'*  The 
rule  also  is  not  affected  by  the  buyer's  payment  of  the  price.''  In 
case  of  the  insolvency  of  the  seller  a  court  of  equity  will  notj  it  has 
been  held,  afford  relief  by  decreeing  to  the  buyer  any  part  of  the  mass. 
If  no  title  or  interest  passed  to  the  buyer,  there  can  be  no  equitable 
lien,  and  to  enforce  liie  specific  performance  of  a  contract  in  the  case 
of  a  chattel,  if  a  court  of  equity  will  take  the  jurisdiction,  there  is  as 
much  necessity  for  identifying  the  property  as  in  an  action  at  law.'^ 
If  it  was  the  intention  of  the  parties  to  sell  an  entire  lot  or  mass 
though  it  is  desigpaated  as  containing  a  certain  number  of  bushels, 
barreL<3  or  the  like,  it  has  been  held  that  the  fact  that  the  mass  con- 
tained slightly  more  than  the  designated  amount  will  not  prevent 
the  title  from  passing  to  the  buyer.**  The  rule  that  the  sale  of  an 
unsegregated  part  of  a  larger  mass  will  not  pass  title  is  not  opposed 
to  the  rule  generally  recognized  in  this  country  in  regard  to  the 
storage  of  grain  in  elevators  or  warehouses  whidi  recognizes  the  title 
as  remaining  in  the  depositor."* 

287.  Qualification  of  Rule  as  to  Segregation. — The  view  has  been 
taken  that  the  necessity  for  segregation  in  case  of  a  sale  of  part  of  a 
mass  in  order  to  pass  title  does  not  apply  where  the  things  sold  are 
not  portions  of  a  larger  mass,  to  be  separated  by  weighing  or  measur- 
ing, but  consist  of  divers  separate  and  individual  things,  all  precisely 
of  the  same  kind  and  value,  mixed  with  divers  other  separate  and 
individual  things,  which  are  also  of  the  same  kind  and  value,  and 
betwe«i  which  and  the  things  sold  there  is  no  manner  of  difference 
whatever.'  The  view  has  also  been  taken  that  where  the  bulk  or  mass 

14  Rev.  Bep.  735,  23  Eng.  BnL  Cas.  19.  Golder  t.  Ogden^  15  Pa.  St. 

252.  528,  53  Am.  Dec.  618.  See  also  Kim- 
Notes:  62  A.  S.  E.  521;  26  L.R.A.  berly  v.  Patebin,  19  N.  Y.  330,  75 

(N.S.)  17,  54;  9  Ann.  Cas.  26;  23  Am.  Dee.  334;  Pleasants  v.  Pendle- 

Eng.  Rnl.  Gas.  255.  ton,  6  Rand.  (Va.)  473,  IS  Am.  Deo. 

16.  Fergnson  v.  Northern  Bank,  14  726. 

Bush  (Ky.)  555,  29  Am.  Rep.  418.  20.  Ferguson  v.  Northern  Bant,  14 

16.  White  T.  Wilka,  5  Taunt  176,  Bush  (Ky.)  555,  29  Am.  Rep.  418. 
14  Rev.  Rep.  735,  23  Eng.  Bnl.  Gas.  See  supra,  par.  31,  as  to  the  nature  of 
252.  the  transactioa  involved  in  the  ordi- 

17.  Fei^son  v.  Northern  Bank,  14  nary  storage  of  grain  to  be  commingled 
Bush  (Ky.)  555,  29  Am.  Rep.  418;  with  other  grain  and  a  like  amount 
Davis  v.  Hill,  3  K.  H.  382,  14  Anu  returned. 

Dee.  373.  1.  Pleasants  v.  Pendleton,  6  Band. 

18.  Ferguson  v.  Northern  Bank,  14  (Va.)  473, 18  Am.  Dec.  720. 
Bosh  (Ky.)  555,  29  Am.  Deo.  418. 

26 


Digitized  by 


Googl 


§  288  SALES  24  R.  C.  L. 

of  a  commodity  is  all  of  one  kind  and  quality,  a  specified  number  of 
bushels  or  the  like  May  be  sold  so  as  to  pass  the  title  without  actual 

segregation  where  the  acts  and  declarations  of  the  parties  clearly  show 
that  this  was  the  intention  of  the  parties.*  This  qualification,  how- 
ever, is  not  unxvetsally  recognized.'  A  distinction  also  seems  to  be 
made  in  some  cases  where  the  mass  or  bulk  is  on  storage  with  a  third 
person,  such  as  a  warehouseman,  and  the  letter's  acceptance  of  an 
order  drawn  on  him  by  the  seller  without  further  segregation  has 
been  considered  sufficient  to  pass  the  title,  as  in  such  a  case  tlie  actual 
segregation  is  left  to  the  warehouseman  and  no  further  act  on  the 
part  of  the  seller  is  contemplated.*  The  view  has  also  been  talcen  that 
though  the  contract  on  its  face  purports  to  sell  a  part  of  a  bulk  or 
mass,  yet  if  the  mass  does  not  exceed  in  amount  the  amount  sold,  it 
will  have  effect  to  transfer  the  title  without  furtiier  identitication  or 
separation.* 

288.  SufBciency  of  Identification  or  Segregation  from  Mass. — An 
article  purchased  in  general  terms  from  many  of  the  same  description, 
if  afterwards  selected  and  set  apart  with  the  assent  of  the  parties  as 
the  thing  purchased,  is  as  completely  identified,  and  as  completely 
sold,  as  if  it  had  been  selected  previous  to  the  sale,  and  specified  in 
the  contract,*  and  therefore  a  sole  of  part  of  a  larger  number  of 


2.  Cloke  V.  Sbafroth,  137  111.  393, 
27  N.  E.  702,  31  A.  S.  R.  375;  King- 
man V.  Holinquist,  36  Kan.  735,  14 
Pac.  168,  59  Am.  Rep.  604  (sale  of 
twenty-five  thousand  hedge  plants 
from  a  larger  number,  the  plants  being 
tied  up  in  bundles  of  two  hundred  and 
Hfty  each);  Nash  v.  Brewster,  39 
Minn.  530,  41  N.  W.  105,  2  L.R.A. 
409 ;  Seldomridge  v.  Farmers',  etc., 
Bank,  87  Neb.  531,  127  N.  W.  871, 
130  N.  W.  848,  30  L.R.A.(N.S.)  337; 
Hurff  V.  Hires,  40  N.  J.  L.  581,  29 
Am.  Rep.  282;  Kimberl;  y.  Patchin, 
19  N.  Y.  330,  75  Am.  Dec  334  and 
note;  O'Keefe  v.  Leistikow,  14  N.  D. 
355,  104  N.  W.  515,  9  Ann.  Caa.  25; 
Newhall  v.  Langdon,  39  Ohio  St.  87, 
48  Am.  Rep.  426;  Brownfield  v.  John- 
son, 128  Pa.  St.  254,  1^  Atl.  543,  6 
L.R.A.  48.  See  also  Merchants',  etc.. 
Bank  v.  Hibbard,  48  Mich.  118,  11 
N.  W.  834,  42  Am.  Rep.  465;  RusseU 
V.  Carrington,  42  N.  Y.  118,  1  Am. 
Rep.  498;  Hubler  v.  Gaston,  9  Ore. 
66,  42  Am.  Rep.  794  (referring  to  au- 
thorities in  other  jurisdictions). 

Notes:  52  A.  8.  R.  521;  3  L.R.A. 


200  ;  26  L.R.A.(N.S.)  57,  50  ;  23  Eng. 
Rul.  Caa.  255. 

3.  Cleveland  v.  Williaina,  29  Tot 
204,  94  Ai».  Dee.  274;  White  v.  Wilks, 
5  Taunt.  176,  14  Rev.  Hep.  735,  23 
Eng.  Rul.  Cas.  252. 

Notes:  26  L.R.A.(N.S.)  67;  23  Eng. 
Rul.  Cas.  256. 

And  see  eases  cited  in  the  preceding 
paragraph  to  general  rule. 

4.  Cushing  v.  Breed,  14  Allen 
(Mass.)  376,  92  Am.  Dec.  777;  Hall 
T.  Boston,  etc.,  R.  Corp.,  14  Allen 
(Mass.)  439,  92  Am.  Deo.  783;  New- 
hall  V.  Langdor,  39  Ohiu  St.  87,  48 
Am.  Rep.  426.  See  also  Russell  v. 
Carrington,  42  N.  Y.  118,  1  Am.  Rep.  ' 
498;  Pleasants  v.  Pendleton,  6  Rand. 
(Va.)  473,  18  Am.  Dee.  726. 

Notes:  26  L.R.A.(N.S.)  52;  9  Ann. 
Cas.  31;  23  Eng.  Rul.  Cas.  256. 

5.  Carpenter  v.  Medford,  99  N.  G. 
495,  6  S.  E.  785,  6  A.  S.  R.  535.  See 
also  Fei^son  v.  Northern  Bank  of 
Kentucky,  14  Bush  (Ky.)  555,  29  Am. 
Rep.  418  (explaining  a  New  York 
case). 

6.  Thompson  v.  Oray,  1  Wheat.  75, 
4  V.  S.  (L.  ed.)  40. 
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articles  may  be  effectual  to  pass  the  title,  though  the  articles  sold  are 
not  distinguishable  on  the  face  of  the  contract,  as  soon  as  those  soM 
are  separated  and  identified  or  understood  by  the  parties;  ^  and  in 
such  a  case  parol  evidence  is  admissible  to  identify  the  property  sold 
and  give  effect  to  the  written  contract  as  a  transfer  of  the  title."  The 
selection  by  the  parties  and  marking  of  the  articles  sold,  which  were 
originally  a  part  of  a  larger  mass  or  collection,  with  the  initials  of 
the  buyer,  thereby  specifically  identifying  the  particular  articles  sold, 
is  a  sufficient  s^regation  to  enable  the  title  to  pass  to  the  buyer* 
Where  the  owner  of  a  large  number  of  bags  of  grain  in  transit  sold 
a  certain  number  of  the  bags  and  gave  an  order  on  the  railroad  agent 
10  deliver  the  specified  number  of  bags  to  the  buyer  on  arrival,  which 
the  agent  agreed  to  do,  it  has  been  held  that  this  was  a  sufficient 
identification  of  the  part  sold  to  pass  title  to  the  buyer,  as  the  fiist 
^rain  to  arrive  would  bo  deemed  the  grain  sold.'^  In  case  of  the  sale 
of  part  of  the  hay  in  a  mow  the  designation  of  the  amount  sold  as  a 
certain  number  of  cubic  feet  lying  nearest  a  specified  wall  of  the  bam 
and  extending  from  side  to  side  of  the  mow  has  been  held  a  sufHci^it 
designation  and  segregation  of  the  part  sold  to  enable  the  title  to  pass 
to  the  buyer.**  It  has  been  held  that  the  act  of  the  seller  alone  in 
segregating  or  appropriating  a  part  of  the  mass  as  that  sold  to  the 
buyer,  without  tiie  consent  of  the  buyer  express  or  implied  to  take 
the  part  so  segregated,  will  not  complete  the  sale  so  as  to  pass  title  to 
the  buyer.*'  But  in  a  frequently  cited  English  case  where  one 
hundred  quarters  of  barley  out  of  a  bulk  in  a  granary  were  agreed 
to  be  purchased  by  the  plaintiff,  he  having  agreed  to  send  his  own 
sacks,  in  which  the  same  might  be  conveyed  to  an  agreed  ptacej  and 
it  appeared  that  he  sent  sacks  enough  to  contain  a  certiun  part  of  tiie 
barley,  which  the  seller  fulfilled,  but,  being  on  the  eve  of  bankruptcy, 
he  refused  to  deliver  any  part  of  the  quantity  sold,  and  emptied  the 
barley  in  the  sacks  back  into  the  bulk  in  the  granary,  it  was  held,  in 
an  action  brought  to  recover  the  whole  amount,  that  the  quantity 
placed  in  the  sacks  passed  to  the  purchaser,  as  that  part  was  appro- 
priated by  the  bankrupt  to  the  plaintiff.^* 

7.  Thompson  v.  Oray.  1  Wheat.  75,  Am.  Dec.  36;  Barney  v.  Brown,  2  Vt. 
4  U.  S.  (L.  ed.)  40;  Carpenter  v.  Med-  374,  19  Am-  Dee.  720. 

ford,  99  N.  C.  495,  6  S.  E.  785,  6  A.  10.  Sahlman  v.  Mills,  3  Strob.  I* 

S.  R.  535;  Barber  v.  Andrews,  29  R  (S.  C.)  384,  51  Am.  Dec.  630. 

I.  51,  69  AU.  1,  26  L.R.A.(N.S.)  1  11.  Barber  v.  Andrews,  29  R.  I.  61, 

(referring  to  numerons  instances  of  69  Atl.  1,  26  L.H.A.(K.S.)  1. 

eases  where  the  identifteation  or  eogn-  12.  Brazier  t.  Ansiey,  33  N.  C.  12, 

gation  was  held  sufficient).  51  Am.  Dec.  408. 

Notes:  26  L.R.A.{N.S.)  16,  32;  9  13.  See  Hatch  v.  Standard  Oil  Co.. 

Ann.  Cas.  30.  100  U.  S.  124,  25  U.  S.  (L.  ed.)  554 

8.  Carpenter  v.  Medford,  99  N.  C.  (referring  with  approval  to  the  Kog- 
495,  6  S.  E.  785,  6  A.  S.  R.  535.  liah  eaw). 

9.  Jewett  T.  Liuooln,  14  Me.  116,  33 
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289.  Effect  of  Delivery  of  Part  or  Entire  Has&— It  would  seem  on 
principle  that  the  fact  lhat  a  part  of  the  property  sold  is  separated 
from  the  mass  and  delivered  will  not  have  the  effect  of  passing  the 
title  to  the  remainder,  which  remains  unsegregated  from  the  moss;  ^* 
but  it  has  been  held  in  case  of  a  sale  of  a  certain  number  of  bricks  to 
be  taken  from  a  kiln  containing  a  larger  amount  that  the  delivery 
and  acceptance  of  a  part  of  the  number  sold  will  vest  the  title  to  the 
remainder  in  the  buyer  without  any  further  segregation  of  such 
remainder  from  the  rest  of  the  kiln.^'  In  the  case  of  a  sale  of  a  part 
of  an  entire  mass  of  goods,  such  as  coal,  brick,  flour,  grain,  lumber 
or  the  like,  if  the  buyer  is  allowed  to  take  possession  of  the  whole  for 
the  purpose  of  enabling  him  to  separate  the  part  sold,  it  has  been 
held  that  the  title  to  that  part  passes  to  him.**  But  the  mere  fact 
that  the  mass  was  at  the  time  stored  in  the  buyer's  bam  does  not 
alter  the  general  rule  if  Ihe  buyer  exercises  no  act  of  ownership  over 
the  property  and  expressly  refuses  to  accept  a  delivery.*' 

290.  Application  of  General  Rule. — In  case  of  a  contract  for  the 
sale  of  a  specified  number  of  tons  of  hay  to  be  taken  out  of  a  stack 
or  mow  containing  a  larger  amount,  it  has  frequently  been  held  that 
no  title  passes  to  the  buyer,  before  the  segregation  and  application 
to  the  contract  of  the  hay  to  be  taken  by  the  buyer.**  And  the  same 
has  been  held  as  regards  the  sale  of  a  certain  number  of  cords  of 
hardwood  to  be  taken  from  a  pile  containing  both  hard  and  soft 
wood ;  **  of  liunber  to  be  taken  from  a  larger  pile ;  of  a  certain 
ntmiber  of  pounds  of  hams  to  be  taken  from  a  larger  mass ;  *  of  a 
certain  number  of  bales  of  cotton  of  a  certain  weight,  to  be  taken  from 
a  larger  mass  in  bulk,'  or  from  a  growing  crop ; '  of  a  certain  number 
of  pounds  of  wool  to  be  taken  from  a  larger  mass;  ^  of  a  certain 
number  of  car  wheels  constituting  a  part  of  a  larger  number; '  of  a 
certain  quantity  of  oil  to  be  taken  from  a  cistern  containing  a  larger 

14.  Golder  v.  Ogden,  15  Pa.  St.  528,  N.  H.  172,  53  Am.  Dec.  241. 


Notes:  26  L.B.A.(N.S.)  26;  9  Ann.  19.  Hahn  v.  Fredericks,  30  Mich. 

Cas.  28.  223,  18  Am.  Rep.  119. 

15.  Damon    v.    Osbora,    1    Pick.  20.  Note:  26  L.R.A.(N.S.)  40. 
(Mass.)  476,  U  Am.  Dee.  229.    The  1.  Ferguson  v.  Northern  Bank,  14 
eontraiy  view  has,  however,  been  taken  Bush  (Ky.)  555,  29  Am.  Rep.  418. 

in  Canada  in  a  very  similar  ease.  See  2.  Smith  v.  Sparkman,  55  Miss.  64D, 

26  L.R.A.(N.S.)  27  note.  30  Am.  Rep.  5C7. 

16.  Croze  v.  St.  Mary's  Canal  Min-  Note:  26  L.R.A.(N.S.)  32. 

oral  Land  Co.,  143  Mich.  514,  107  N.  3.  WiUiamson    v.    Steele,   3  Lea 

W.  92,  114  A.  S.  R.  677.  (Tenn.)  527,  31  Am.  Rep.  652. 

Notes:  1  L.R.A.  768  ;  26  L.R.A.  4.  New  England  Dressed  Meat,  etc., 

(N.S.)  23;  9  Ann.  Cas.  30.  Co.  v.  Standard  Worsted  Co.,  165 

17.  Messer  v.  Woodman,  22  N.  H.  Mass.  328,  43  N.  E.  112,  52  A.  S.  B. 


18.  Davis  T.  HiU,  3  N.  U.  382,  14  6.  Conuaeraial  Nat  Bank  v.  Gillette^ 
Am.  Dee.  373;  Meaaer    Woodman,  22  90  Ind.  268,  46  Am.  Bep.  222. 
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53  Am.  Dee.  618. 


Note:  26  L.R.A.(N.S.)  31. 


172,  S3  Am.  Dec.  241. 
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amount;  *  and  of  a  given  number  of  brick  to  be  taken  from  a  kiln 
oontaining  a  larger  number.'  Sd  one  who  is  entitled  for  services 
rendered  in  burning  a  kiln  of  brick  for  the  owner  to  receive  a  certain 
number  of  brick  out  of  the  kiln  has  not,  prior  to  their  aotual  or  con- 
structive delivery  to  him,  any  intereet  iiieiein  subject  to  attachment 
at  the  suit  of  his  creditors.^ 

291.  Grain  and  Flour. — ^In  case  of  the  sale  of  a  certain  number  of 
barrels  of  flour  to  be  taken  from  a  larger  mass,  if  the  strict  rule  of 
the  English  cases  and  the  American  cases  which  approve  and  follow 
the  English  rule  is  followed,  it  would  seem  on  prindple  that  title 
could  not  pass  without  a  segregation  of  the  part  sold  from  the  general 
mass.*  On  the  other  hand,  primarily  on  the  ground  that  the  general 
man  was  alike  in  kind,  a  sale  of  a  given  number  of  barrels  of  flour 
has  been  held  to  pass  the  title,  thou^  there  was  no  segregation  of 
the  part  sold  from  the  general  mass.^*  And  this  has  been  held  espe- 
cially true  where  the  flour  is  stored  with  a  warehouseman  who  accepts 
the  seller's  order  drawn  on  him  for  the  part  sold,  though  he  does  not 
segregate  the  part  sold  from  the  general  mass.^^  Also  in  case  of  the 
sale  of  a  certain  number  of  bushels  of  grain  to  be  taken  from  a  larger 
mass,  it  has  been  held  that  the  title  would  not  pass  without  a  segrega- 
tioB  of  the  part  sold  from  the  general  mass,  especially  where  the  gen- 
eral mass  was  in  the  possession  of  the  seller.^'  But  where  a  certain 
number  of  bushels  of  grain  are  sold  to  be  taken  from  a  larger  mass, 
it  has  been  held  that  if  the  acts  and  declarations  of  the  parties  clearly 
evince  an  intention  to  make  an  immediate  transfer  of  title,  effect  will 
be  given  thereto,  though  there  is  no  actual  segregation  of  the  part  sold 
from  the  larger  mass  which  is  and  rmnains  in  the  actual  possession 
of  the  seller.^'   And  where  the  owners  of  grain. stored  in  elevators 

6.  White  V.  Wilka,  5  Taunt.  176,  14  Am.  Dee.  791;  Hall  v.  Boston,  etc.,  B. 
Bev.  Rep.  735,  23  En;.  Rul.  Cas.  252.  Corp.,  14  Allen  (Mass.)  439,  92  Am. 

7.  Dnnlap  v.  Berry,  4  Scam.  (111.)  Dec.  783;  Newhall  v.  Langdon,  39  Ohio 
327;  39  Am.  Dec  413;  Brewer  v.  St.  87,  48  Am.  Rep.  426,  explaining 
Smith,  3  OreenL  (Me.)  44,  14  Am.  and  limiting  Woods  t.  McOee,  7  Ohio 
Dec  213;  Anderson  v.  Cnsp,  5  Wash.  127,  pt.  2,  30  Am.  Dec  202. 

178,  31  Pac  638,  18  L.R.A.  419.  But  12.  Cleveland  v^  Williama,  29  Tex. 
see  Damon  v.  Osbom,  1  Pick.  (Mass.)  204,  94  Am.  Dec.  274.  See  also  Love 
476,  11  Am.  Dec.  229.  v.  State,  78  Oa.  66,  3  S.  £.  893,  6  A. 


8.  Brewer  t.  Smith,  8  OreenL  (Me.)     Note:  26  L.R^.(N.S.)  33>  58. 


9.  Woods  T.  McGee,  7  Ohio  127,  pt  59  Am.  Dec.  56;  Nash  v.  Brewster,  39 
2,  30  Am.  Dec.  202,  eatplained,  how-  Minn.  530,  41  N.  W.  105,  2  L.R.A. 
ever,  and  materially  Iimit«d  m  the  409;  Seldomridge  v.  Farmers',  etc., 
later  case  of  Newhall  v.  I^ngdon,  39  Bank,  87  Neb.  531,  127  N.  W.  871, 
Ohio  St  87,  48  Am.  Rep.  426.  130  N.  W.  848,  30  L.E.A.(N.S.)  337; 

10.  Pleasants  v.  Pendleton,  6  Rand.  Hurfl  v.  Hires,  40  N.  J.  L.  581,  29 
(Va.)  473,  18  Am.  Dec  726.  Am.  Rep.  282;  Bomberly  v.  Patchin, 

U.  Hoor  V.  Barker,  11  CaL  393,  70  19  N.  Y.  330, 76  Am.  Dec  334;  O'Keefe 


Note:  26  L.R.A.(N.S.)  42. 


S.  R.  234. 


44,  14  Am.  Dec.  213. 


IS.  Waldron  v.  Chase,  37  Me.  414, 
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and  warehouaea  are  regarded  as  tenants  in  common  of  the  general 
mass,  the  sale  by  one  of  such  cotdnants  of  the  whole  or  even  a  part 
of  lii8  pjain  aecompanied  by  the  delivery  of  an  order  on  the  ware- 
houseman for  the  amount  sold  and  his  recognition  of  the  order  and 
placing  the  same  to  the  credit  of  the  buyer  is  held  to  transfer  title 
to  the  grain  so  sold,  though  nothing  further  is  done  to  segrep^ate  it 
from  the  general  mass.'*  And  the  imme  has  been  held  true  where  the 
mass  from  which  the  part  sold  was  to  be  taken  was  stored  separately 
with  a  warehouseman  who  accepted  the  order  of  the  seller  drawn  on 
him  for  the  part  sold.'* 

292.  Article  to  Be  Hanufactnred  or  Produced  Generally. — In  case 
of  a  sale  of  an  article  to  be  produced  or  manufactured  by  the  seller 
the  question  as  to  when  the  title  passes  to  the  buyer  is  primarily  one 
dependent  on  the  intention  of  the  parties.'*  They  may  by  express 
agreement  provide  that  the  title  to  the  article  in  the  process  of  manu- 
facture shall  vest  in  the  buyer,  and  effect  will  be  given  thereto,"  and 
such  an  agreement  need  not  be  express  but  may  be  implied  from  pro- 
visions in  the  contract  manifesting  the  intention  that  the  title  shall 
be  in  the  buyer.'*  Since  the  question  when  the  title  to  personal  prop- 
erty to  be  produced  or  manufactured  passes  is  dependent  on  the  inten- 
tion of  tlie  parties,  where  there  is  any  dispute  as  to  the  terms  and 
material  circumstances  of  the  agreement,  it  is  a  question  for  the  jury 
to  determine.'*  On  the  other  hand  where  there  is  no  material  conflict 
in  the  testimony,  or  tlie  terms  of  the  agreement  are  admitted,  the 
intent  of  the  parties  is  ordinarily  for  the  court  to  pass  on  as  a  matter 
of  law.**  • 


V.  Leistikow,  14  N.  D.  355,  104  N.  W. 
515,  f)  Ann.  Cas.  25..  See  also  Cloke 
V.  Shafroth,  137  111.  393,  27  N.  E.  702, 
31  A.  S.  R.  375. 
Note:  26  L.R.A.(N.S.)  33. 

14.  Cuslitng  V.  Breed,  14  Allen 
(Mass.)  376,  92  Am.  Deo.  777. 

Note:  92  Am.  Dee.  779. 

See  supra,  par.  31,  as  to  the  gen- 
eral nature  of  the  tranBaction  arising 
out  of  the  storage  bf  grain  in  eleva- 
tors. 

15.  Russell  y.  Carringtun,  42  N.  Y. 
118,  1  Am.  Rep.  498. 

16.  Hntcli  V.  Standard  Oil  Co.,  100 
U.  S.  124,  25  U.  S.  (U  ed.;  554;  Stew- 
art V.  Henningsen  Produce  Co.,  88 
Kan.  621,  129  Pac.  181,  Ann.  Caa. 
1914B  701,  50  L.K.A.(N.S.)  Ill;  An- 
drews v.  Durant,  11  N.  Y.  3j,  62  Am. 
Dec.  55;  Seatii  v.  Moore,  11  App.  Ciis. 
350,  55  L.  J.  P.  C.  54,  64  U  T.  N.  S. 
690,  23  Eng.  Rul.  Coa.  2(52. 


Notes:  50  L.K.A.(N.S.)  113;  10 
Ann.  Cas.  142. 

17.  Hateh  v.  Standard  Oil  Co.,  100 
U.  S.  12i,  25  U.  S.  (L.  ed.)  554;  Clark- 
aon  V.  Stevens,  106  U.  S.  505,  1  S.  Ct. 
200,  27  U.  S.  (L.  ed.)  139;  Hall  v. 
Oreen,  1  Houst.  (Del.)  54G,  71  Am. 
Dec.  90;  Edwards  v.  Elliott,  36  N.  J. 
L.  449,  13  Am.  Rep.  403;  Sealli  v. 
Moore,  11  App.  Cas.  350,  65  L.  J.  P, 
C.  54,  54  L.  T.  N.  S.  090,  23  Eng.  Rul. 
Cas.  262. 

Notes:  62  Am.  Dec.  66;  50  L.R.A. 
(N.S.)  115,  140;  10  Ann.  Cas.  142. 

18.  Clarkson  v.  Stevens,  100  U.  S. 
505.  1  S.  Ct.  200,  27  U.  S.  (U  ed.) 
139. 

Note:  50  L.R.A.(N.S.)  115. 

19.  Note:  50  L.R.A.(N.S.)  113. 

20.  Acme  Food  Co.  v.  Older,  04  W. 
Va.  265,  61  S.  E.  235, 17  L.a.A.(N.S.) 

807. 

Note:  SO  L.B.A.(NJS.)  113. 
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293.  Prior  to  Completiott  Generally,— Ordioarily  in  the  absence  of 
some  provision  in  the  contract  or  circumstances  of  the  case  evidencing 
a  contrary  intention  the  title  does  not  pass  while  the  article  is  in  the 
process  of  manufacture  or  production,'  and  where  the  contract  is 
entire  for  the  manufacture  or  production  of  a  certain  quantity  of  a 
commodity,  the  title  will  not  ordinarily  pass  to  the  ^nished  part 
until  the  whole  amount  is  produced.'  And  where  the  manufacturer 
completed  the  article  except  certain  portions  to  be  furnished  by  the 
buyeTj  who  did  not  furnish  Uiem  according  to  his  agreement,  the  title 
was  held  to  remain  in  the  manufacturer,  and  that  therefore  the  loss  of 
the  article  by  fire  fell  on  him.'  The  fact  that  some  of  the  material 
from  which  the  article  is  to  be  manufactured  is  to  be  furnished  by  the 
buyer  does  not  ordinarily  affect  the  rule  that  the  title  remains  in  the 
manufacturer;  *  and  ordinarily  it  is  immaterial  that  the  agreed  price 
lias  been  paid  or  partly  paid  in  advance;  the  buyer  does  not  by  advanc- 
ing the  price  become  the  owner  of  the  article  under  construction,  but 
he  merely  becomes  entitled  ,to  such  an  article  as  he  has  ordered.' 
Still  the  fact  that  such  payment  is  made  is  evidence  to  be  considered 
and  given  weight  together  with  the  other  circumstances  of  the  case. 


1.  Claritson  v.  Stevois,  106  IT.  S.  2.  Stewart  v.  Henningsen  Produce  ' 

503,  1  S.  Ct.  200,  27  U.  S.  (L.  ed.)  Co.,  88  Kan.  521,  129  Pae.  181,  Ann. 

139;  Sliaw  v.  Smith,  48  Conn.  306,  40  Cas.  lOI-lB  701,  50  L.K.A.(N.S.)  111. 

Am.  Rep.  170;  Hall  v.  Oreen,  1  Honst  3.  MeConihe  t.  New  York,  etc.,  R. 

(Del.)  546,  71  Am.  Dec.  90;  Moline  Co.,  20  N.  T.  405,  75  Am.  Dee.  420. 

Scale  Co.  v.  Beed,  52  la.  307,  3  N.  W.  4.  Merritt  v.  Johnson,  7  Johns.  (N. 

96,  35  Am.  Rep.  272;  Stewart  t.  Hen-  T.)  473,  5  Am.  Dee.  289;  HeConihe  v. 

ningsen  Produce  Co.,  88  Kan.  521,  129  New  York,  etc.,  R.  Co^  20  N.  Y.  495, 

Pae.  181,  Ann.  Cas.  1914B  701,  50  75  Am.  Dee.  420. 

UR.A.(N.S.)  Ill;  Moody  v.  Brown,  6.  Calais  Steamboat  Co.  v.  Vao 

34  Me.  107,  66  Am.  Dec  G40;  New  Pelts,  2  Black  372,  17  U.  S.  (L.  ed.) 

England  Dressed  Meat,  etc..  Go.  v.  282;  Clarkson  v.  Stevenb,  106  U.  S. 

Standard  Worsted  Co.,  165  Mass.  328,  505,  1  S.  Ct.  200,  27  U.  S.  (L.  ed.) 

43N.  E.112,62A.S.  R.516;  Preseott  139;  Hall  v.  Oreen,  1  Houst.  (Del.) 

Locke,  51  N.  H.  94,  12  Am.  Rep.  546,  71  Am.  Dec.  96;  Moudy  v.  Brown, 

65;  Andrews  t.  Duraat,  11  N.  Y.  3j,  34  Me.  107,  56  Am.  Dec.  640;  Edwards 

62  Am.  Deo.  55;  McCunihe  v.  New  v.  Elliott,  36  N.  J.  L.  449, 13  Am.  Rep. 

York,  etc.,  R.  Co.,  20  N.  Y.  493,  75  403;  Andrews  v.  Durant,  11  N.  Y.  35, 

Am.  Dec.  420;  Johnson  y.  Hibbard,  62  Am.  Dec.  55;  Seath  v.  Moore,  11 

29  Ore.  184,  44  Pac.  287,  54  A.  S.  R.  App.  Cas.  350,  55  L.  J.  P.  C.  54,  54  L. 

787;  Rider  v.  Kelley,  32  Vt.  208,  78  T.  N.  S.  690,  23  Eng.  RuU  Cas.  262; 

Am.  Dee.  176;  Seath  v.  Moore,  11  Laing  v.  Barclay,  [1908]  A.  C.  35, 

App.  Cas.  3r)0,  55  L.  J.  P.  C.  54,  54  [1908]  Se.  Ct.  Sess.  1,  77  U  J.  P.  C. 

L.  T.  N.  S.  690,  23  Eng.  Hul.  Cas.  262.  33,  97  L.  T.  N.  S.  816,  10  Asp.  M.  L. 

See  also  State  v.  State  Journal  Co.,  Cas.  583,  10  Ann.  Cas.  137,  2  British 

75  Neb.  275,  106  N.  W.  434,  13  Ann.  Hul.  Cas.  635. 

Caa.  254,  9  L.R.A.(N.S.)  174.  Notes:  56  Am.  Dec.  643;  50  L.R.A. 

Notes:  62  Am.  Dee.  65;  50  LJLA.  (N.S.)  118,  139;  10  Ann.  Caa.  141;  2 


<N.S.)  114. 


British  Rul.  Cas.  646. 
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as  evidencing  an  intenti<m  that  the  title  shoukl  vest  in  the  buyer 
before  completion.* 

294.  Approval  by  Buyer  during  Manufacture  or  Construction. — 
The  fact  that  the  f^cle  ia  constructed  under  the  eupervision  of  the 
buyer  and  approved  by  him  aa  the  process  of  construction  is  pro- 
ceeded with  ig,  in  some  cases,  considered  as  a  very  material  circum- 
stance showing  the  intention  of  the  parties  that  the  title  ^ould  vest 
in  the  buyer  before  completion.^  Still  according  to  Uie  better  view, 
especially  in  this  country,  this  fact  is  not  considered  sufficient  to  make 
the  case  an  exception  to  the  general  rule  that  the  title  remains  in  the 
seller  during  the  proc^  of  construction  or  manufacture,  and  it  has 
been  held  that  the  fact  that  during  the  process  of  construction  or 
manufacture  the  thing  agreed  on  is  identified  and  appropriated  so 
that  the  manufacturer  or  mechanic  would  be  bound  to  complete  and 
deliver  that  particular  thing,  and  could  not,  without  violating  his 
contract,  substitute  another  similar  article,  though  otherwise  cor^ 
responding  with  the  agreement,  is  not  itself  enough  to  pass  the  title.* 

295.  Vessels. — In  England  it  seems  that  contracts  for  the  construe* 
tion  of  vessels  are  placed  in  a  class  sui  genms  and  that  it  is  the  accepted 
rule  that  where  a  vessel  is  constructed  to  order  under  the  superin- 
tendence of  the  buyer  or  his  agent,  and  upon  which  instalments  of 
the  price  are  paid  as  the*work  progresses  and  is  approved,  the  titio 
VMts  in  the  buyer  after  the  first  instalment  is  paid.  These  acts  of  the 
parties,  the  permission  by  the  builder  of  the  superintendence  of  the 
buyer's  agent  and  the  payment  of  the  instalments  by  the  buyer,  are 
held  to  be  acts  which  sufficiently  import  an  intention  that  the  vessel 
shall  be  continually  during  the  course' of  construction  the  property 
of  the  latter.  The  payment  of  instalments  as  the  work  progresses  is 
considered  also  as  a  piuxhase  of  the  labor  and  materials  already  fur- 
nished, or  indeed  a  furnishing  of  the  materials  and  labor,  the  builder 
becoming  a  contractor  or  agent  of  the  buyer.*  And  this  view  has 
been  taken  in  some  cases  in  this  countiy.*"  In  other  jurisdictions  in 
this  country,  however,  the  authorities  have  not  followed  the  English 
doctrine,  but  hold  that  the  property  in  the  vessel  remains  in  the 
builder  until  it  is  completed  and  delivered.**    Even  in  England  if 

6.  Note:  50  L.B.A.(N.S.)  H8.  10.  Notes:  66  Am.  Dec.  645  ;  62 

7.  Seath  v.  Moore,  11  App.  Caa.  Am.  Dec.  66;  50  L.R.A.(N.S.)  116. 
350,  55  L.  J.  P.  C.  54,  54  L.  T.  N.  S.  11.  Clarkson  v.  Stevena,  106  U.  S. 
800,  23  Eng.  BuL  Caa.  262.  505,  1  S.  Ct.  200,  27  U.  S.  (L.  ed.) 

Note:  50  L.EA.(N.S,)  116.  139;  HaU  v.  Green,  1  Houst.  (Del.) 

8.  Andrews  t.  Durant,  11  N.  Y.  35,  546,  71  Am.  Dec.  96 ;  Edwards  v.  El- 
62  Am.  Deo.  55.  liott,  36  N.  J.  h.  449,  13  Am.  Rep. 

9.  Notes:  56  Am.  Deo.  644;  62  Am.  463;  Merritt  v.  Johnson,  7  Johns.  (N. 
Deo.  66;  40  Am.  Rep.  173;  2  British  Y.)  473,  5  Am.  Dec.  289  >  Andrews  t. 
Bui.  Cas.  646  et  seq.  Darant,  11  N.  Y.  35,  62  Am.  Dec  55; 
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the  price  of  the  veasel  u  merely  paid  in  advance,  this  will  nM  transfer 
the  title  to  the  bayer  until  completion  and  delivery.**  And  in  a 
recent  case  it  has  been  held  that  where  the  contract  discloses  an  inten- 
tion on  the  part  of  the  parties  that  the  vessel  shall  not  be  considered 
as  being  delivered  to  and  finally  accepted  by  the  buyer  until  after  aii 
ofBcial  trial  off  a  foreign  coast,  and  until  after  it  has  been  shown  by 
trials  or  tests  that  the  conditions  of  the  contract  as  to  speed,  capacity, 
coal  consumption,  etc.,  have  been  performed,  the  property,  in  the 
^ip  does  not  pass  to  tiie  buyer  while  the  vessel  remains  uncompleted, 
tl\ough  the  contract  contains  stipulations  for  the  payment  of  the  price 
in  instalments  at  certain  periods  of  construction,  and  though  the 
work  is  to  be  done  under  the  superintendence  of  an  agent  appointed 
by  the  buyer;  and  that  therefore  the  vessel  cannot  be  arrested  before 
its  completion  for  a  debt  due  a  third  person  by  tiie  buyer.** 

296.  After  Completion  Generally. — ^If  the  contract  or  the  circum- 
stances indicate  clearly  an  intention  to  appropriate  the  article  when 
completed  to  the  contract  and  pass  title  to  the  buyer  without  further 
act  of  appropriation  by  the  parties  or  acceptance  by  the  buyer,  effect 
will  be  given  thereto.'*  And  where  the  contract  is  for  the  sale  of  all 
of  a  certain  commodity  which  the  seller  may  manufacture  or  produce 
as  distinguished  from  a  sale  of  a  part  of  his  product,  it  is  considered 
as  evidencing  an  intention  that  the  commodity  as  produced  shall 
become  vested  in  the  buyer.**  In  a  number  of  cases  the  view  is  taken 
that  a  contract  for  the  manufacture  of  a  special  article,  as  distinguished 
from  an  article  which  the  manufacturer  makes  in  the  ordinary  course 
of  his  business,  is  in  the  nature  of  a  contract  for  services  rather  than 
a  contriaict  of  sale,**  and  that  the  title  vests  in  the  buyer  as  between 
the  parties  when  the  article  is  completed  and  set  apart  for  the  buyer.*' 
On  the  other  hand  it  is  the  general  rule  that  the  completion  of  the 
article  itself  has  no  operative  effect  to  transfer  the  titie  to  the  buyer 

Tompkins  v.  Dudley,  25  N.  Y.  272,  82  Note:  60  LJtJL.(N.S.)  124,  133. 

Am.  Dec.  349.  16.  Note:  50  LJl.A.(N.S.)  125. 

Notes:  56  Am.  Dec.  644  ;  62  Am.  16.  See  supra,  par.  3S  et  seq.,  as  to 

Dee.  55;  40  Am.  Rep.  173;  50  L.R.A.  the  general  distinetion  between  oon- 

(N.S.)  115  et  seq.  traets  of  sale  and  contracts  for  work 

12.  Notes:  56  Am.  Dec.  645;  2  Brit-  and  labor. 

isb  Rul.  Cas.  647.  17.  Stewart  v.  Henningaen  Prodnoe 

13.  Lang  v.  Barclay,  [1908]  A.  C.  Co.,  88  Kan.  521,  129  Pac.  181,  Ann. 
35,  [1908J  Sc.  Ct.  Ses8.  1,  77  L.  J.  Cas.  1914B  701,  50  LJl.A(N.S.)  lU; 
P.  C.  33,  97  L.  T.  N.  S.  816,  10  Asp.  Murphy  v.  John  Hofman  Co.,  215  N, 
M.  L.  Cas.  583,  10  Ann.  Caa.  137,  2  T.  185,  109  N.  B.  101,  L.R.A.1916A, 
British  Rul.  Cas.  635.  634;  Acme  Pood  Co.  v.  Older,  64  W. 

14.  Crookahank  v.  BurreU,  18  Johns.  Va.  255,  61  S.  E.  235, 17  L.R.A.(N.S.) 
(N.  Y.)  58,  9  Am.  Deo.  187;  Show-  807;  Central  Lithographing,  etc.,  Co. 
han  V.  Van  Nest,  25  Ohio  St.  490,  18  v,  Moore,  75  Wis.  170,  43  N.  W.  1124, 
Am.  Rep.  313;  Aome  Food  Co.  v.  17  A.  S.  R.  186,  6  I^RA.  788  (con- 
Older,  64  W.  Va.  255,  61  8.  E.  235,  tract  for  tfaeatrieal  Uthographa).  - 
17  L.R.A.(N.S.)  807. 
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■  but  there  must  be  an  acceptance  or  approval  of  the  article  by  him 
unless  a  contrary  intention  on  the  part  of  the  parties  is  apparent.'^ 

The  reservation  by  the  buyer  of  a  right  to  inspect  the  article  when 
completed  before  accepting  the  same  is  a  material  fact  showing  that 
it  was  the  intention  of  the  parties  that  the  title  ^ould  not  pass  until 
this  rifjht  of  inspection  is  afforded. If  the  title  has  not  passed  after 
the  article  has  been  completed  or  produced  its  tender  to  the  buyer,  if 
unaccepted  or  refused,  will  not  transfer  the  title  to  him.**  On  accounV 
of  want  of  title  the  buyer,  in  case  the  seller  refuses  to  deliver,  has  been 
denied  the  ripht  to  recover  the  possession  which  he  would  undoubtedly 
have  had  if  the  title  was  in  him.^ 

297.  Approval  and  Acceptance  by  Buyer. — After  the  article  is  com- 
pleted its  delivery  and  acceptance  will  of  course  transfer  the  title  to 
the  buyer*  and  when  on  intention  to  deliver  and  accept  the  article 
is  manifested,  the  fact  that  it  remains  in  the  actual  possession  of  (he 
pellcr  docs  not  prevent  the  title  from  passing  *  As  between  the  parties 
the  question  as  to  what  will  be  a  sufficient  act  of  delivery  and  accept- 
once  in  the  circumstances  of  different  cases  is  determined  principally 
on  the  criterion  whether  an  intention  of  tlie  parties  that  such  act 
should  constitute  a  delivery  is  manifested.*  A  delivery  and  acceptance 
so  as  to  transfer  title  will  not  ordinarily  be  inferred  while  anything 
remains  to  be  done  on  the  article  in  the  fulfilment  of  the  contract 
between  the  parties.*  As  is  shown  later  where  goods  sold  are  to  tw 
sliippcd  to  the  buyer,  a  delivery  to  the  carrier  consigned  to  the  buyer 
is  oniinarily  regarded  as  u  delivery  to  the  buyer  so  as  to  vest  title 
in  him,"  and  though  there  is  some  conflict  in  tlie  outhoritics,  this 
rule  is  generally  applied  where  the  goods  sold  ai-e  to  be  manufactuied 

18.  CInrkson  v.  Stevens,  106  U.  S.  78  S.  W.  707,  105  A.  S.  R.  21. 
50:>,  1  S.  Ct.  200,  21  U.  S.  (L.  ed.)      Note:  50  L.U.A.(N.S.)  120. 

139;  MoiKly  v.  Browu,  34  Me.  107,  5G      2.  Notes:   5li   Aui.   Dec.   043;  50 

Am.  Dec.  04U;  Biiiitli  v.  tipnrktimn,  6j  L.Ii.A.(N.IS.)  130. 
Miss.  ()4!),  30  Am.  Hep.  bSi ;  bMwurds      3.  PullmaD's  Piilace  Cor  Co.  v.  Met- 

V.  LUiotl.  3ii  N.  J.  L.  449,  13  Aui.  Kep.  nipoliten  St.  li.  Co.,  i:)7  U.  S.  94,  15 

4C3;  Jolinson  v.  Uibbaid,  -J}.)  Ore.  184,  S.  Ct.  503,  30  U.  S.  (L,  cd.)  (i32;  Uod- 

44  Pat".  :;87,  54  A.  S.  H.  787.  durd  v.  Hinuey,  115  ftiass.  450,  15  Am 

Koiu:  50  L.Ii.A. (N.S.J  122  et  seq.,  liep.  112;  Burrowa  v.  Wliitaker,  71 

12(i.  K.  Y.  291,  2(  Am.  Rep.  42;  Acme 

19.  Oeulsph  V.  Dunham,  72  Ark.  141,  Food  Co.  v.  Older,  64  AV.  Va.  2j5,  01 
78  S.  \V.  707,  105  A.  S.  K.  21;  Sliuw  S.  K.  235,  17  L.R.A,(N.S.)  807. 

T.  Siiiitli,  48  Cuuu.  3U0,  4U  Ain.  l{ei>.  Notes:  66  Am.  Dec.  (>43;  50  UR.A. 
170.  (N.S.)  130,  138. 

Note:  50  L.R.A.(N.S.)  1:I4.  4.  Notes:  56  Am.  Dee.  643;  50 

23.  MocKly  V.  Briiwn,  3i  Me.  107,  L.K.A.(N.S.)  138. 
66  Am.  Dee.  640;  Rider  v.  Kelley,  32     6.  Note:  56  Am.  Dee.  043. 
Vt.  2(i3.  76  Am.  Dec.  176.  6.  See  infra,  par.  304  et  seq. 

\.  Deutwck  V.  DmUiam,  72  Ark,  141, 
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by  the  seller  provided  they  correspond  in  quality,  «te.,  with  the  terms 
of  the  contract.' 

298.  Necessity  for  Delivery  Generally. — The  general  rule  is  that 
if  it  is  a  part  of  the  contract  of  sale  that  the  seller  shall  deliver  the 
property  sold  at  some  place  specified  and  receive  payment  on  delivery, 
title  will  not  pass  until  such  delivery.*  On  the  other  hand  at  common 
law  chattels  can  be  sold  so  as  to  vest  title  in  the  buyer  as  between  the 
pai-ties  when  such  is  the  intention  of  the  parties,  without  actual 
delivery  and  though  they  remain  in  the  possession  of  the  seller.*  By 

7.  Kebea  v.  Ramsey,  ete.,  Mfg.  Co.,  Bnah  <Ey.)  672,  96  Am.  Dee.  373; 
65  N.  J.  L.  320,  26  AU.  907,  22  LJI.A.  Fexgi^n  v.  Northern  Bank,  14  Bush 
415;  Juhnaou  r.  Hibbard,  29  Ore.  184,  (Ky.)  655,  29  Am.  Rep.  418;  Ludwig 
44  Pae.  287,  54  A.  S.  R.  787.  v.  FuUer,  17  He.  162,  S3  Am.  Dee.  245; 

Note:  50  L.RA.(N.S.)  132.  Webber  v.  Davis,  44  Me.  147,  69  Am. 

8.  Haier  v.  Freeman,  112  Cal.  8,  44  Dee.  87;  Arnold  v.  Ddaoo,  4  Cash. 
Fac.  337,  63  A.  8.  R.  151;  Lewis  v.  (Mass.)  33, 60  Am.  Dec.  764;  Portland 
Ross,  37  V.9.  230,  59  Am.  Dec.  49;  Bank  v.  Stacey,  4  Mass.  661,  3  Am. 
Yackey  v.  Norn,  101  Mich.  103,  60  N.  Dec  253;  Jewett  v.  Wari^,  12  Haaa. 
"W.  C8j.  26  L.R.A.  145;  State  v.  Wem-  300,  7  Am.  Dee.  74;  Goddard  v.  Bin- 
wag,  116  N.  C.  1061,  21  S.  E.  683,  47  ney,  115  Mass.  450,  15  Am.  Rep.  112; 
A.  S.  R.  873,  28  L.R.A.  297;  Hart-  CasaeU  v.  Backraek,  42  Miss.  66,  97 
Parr  Co.  v.  Finley,  31  N.  D.  130,  153  Am.  Dee.  436,  2  Am.  Rep.  690;  West- 
N.  W.  137,  Ann.  Cas.  1017E  706,  em  Min,  Supply  Co.  v.  Quipn,  40 
L.R.A.1915E  851;  Rugg  v.  Mineth,  11  Mont.  156,  105  Pac.  732,  135  A.  S. 
Eaa  210.  10  Rev.  Rep.  475,  23  Eng.  R.  612,  20  Ann.  Cas.  173,  28  L.R.A. 
Rul.  Cas.  295.  (N.S.)  214;  Baker  t.  McDonald,  74 

Notes:  26  L.B.A.(N:S.)  21;  23  Eng.  Neb.  595,  104  N.  W.  923,  1  L.R.A. 

Bui.  Cas.  315.  (N.S.)  474;  Rieker  v.  Cross,  5  N.  H. 

See  intra,  par.  308,  as  to  the  effect  570,  22  Am.  Dec.  480;  Call  v.  Cray, 

of  delivery  to  a  carrier  when  the  con-  37  N.  H.  428,  75  Am.  Dec.  141;  Fon-  ' 

tract  calls  for  delivery  by  the  seller  at  ville  v.  Casey,  5  N.  C.  389,  4  Am.  Dec. 

the  point  of  destination.  559;  Hooben  v.  Bidwell,  16  Ohio  609, 

9.  Thompson  v.  Gray,  1  Wheat.  75,  47  Am.  Dec.  386;  Words  v.  Nixon, 
4  U.  S.  (L.  ed.)  40;  Leonard  V.  Davis,  Add.  (Pa.)  131,  1  Am.  Dee.  3&4; 
1  Black  476,  17  U.  S.  (L.  ed.)  222;  Winslow  v.  Leonard,  24  Pa.  St.  14,  62 
Tome  V.  Dubois,  6  Walt.  548,  18  U.  S.  Am.  Dec.  354;  Henderson  v.  Jennings, 
(L.  ed.)  943;  Whitfield  v.  United  228  Pa.  St.  188,  77  Atl.  453,  30  L.R.A. 
States,  92  U.  S.  165,  23  U.  S.  (L.  ed.)  (N.S.)  827;  Shaddon  v.  Knott,  2 
705;  Hatch  v.  Standard  Oil  Co.,  100  Swan.  (Tenn.)  358,  58  Am.  Dec.  63; 
V.  S.  124,  25  U.  S.  (L.  ed.)  557;  Ar-  OrilTin  v.  Clnibb,  7  Tex.  603,  58  Am. 
kansaa  Val.  Land,  etc.,  Co.  v.  Mann,  Dec.  85;  Cleveland  v.  Williams,  29 
130  U.  S.  69,  9  S.  Ct.  458.  32  U.  S.  (L.  Tex.  204,  94  Am.  Dec.  274;  Fletcher 
ed.)  854;  Beardsley  v.  Beardsley,  138  v.  Howard,  2  Aikens  (Vt.)  115,  16 
U.  S.  2G2,  11  S.  Ct.  318,  34  U.  S.  (L.  Am.  Dee.  G86;  Pleasants  v.  Pendleton, 
ed.)  928;  Rriggs  v.  Unitcfl  States,  143  6  Rand.  (Va.)  473,  18  Am.  Dee.  726; 
U.  S.  BiO,  12  S.  Ct.  391,  30  U.  S.  (L.  Seath  v.  Moore,  11  App.  Cas.  350,  55 
e<l.)  180;  Costar  v.  Davies,  8  Ark.  213,  L.  J.  P.  C.  54,  54  L.  T.  N.  S.  690,  23 
46  Am.  Dec.  311;  Danley  v.  Rector,  10  Eng.  Hul.  Cas.  2U2;  Tartiag  v.  Bax- 
Ark.  211,  50  Am.  Dec.  242;  Wade  v.  ter,  6  B.  &  C.  360,  13  E.  C.  L.  199, 
MofTett,  21  III.  110,  74  Am.  Dec.  79;  30  Rev.  Rep.  355,  23  Eng.  Rul.  Caa. 
Corgan  v.  Frew,  39  III.  31,  89  Am.  257. 

Dec  286;  Kohl  v.  Lindley,  39  111.  195,  Notes:  50  Am.  Dec.  248;  58  Am. 

89  Am.  Dec.  294;  Barker  v.  Mann,  5  Dee.  93;  62  Am.  Dee.  359;  69  Am. 
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the  common  law,  if  the  seller  makes  a  proposition,  and  the  buyer 
accepts,  and  the  goods  are  in  the  pf^session  of  the  seller,  and  nothing 
remains  to  be  done  to  identify  them,  or  in  any  way  prepare  them  for 
delivery,  the  sale  is  complete,  and  the  property  in  the  goods  passes 
at  once.  The  buyer  acquires  not  a  mere  jus  fid  rem,  but  an  absolute 
jus  in  re,  and  he  may  demand  delivery  at  once  on  tender  of  Ihe  price, 
and  sue  for  the  gooids  as  his  own  if  delivery  be  refused^**  M  has 
been  said  there  is  no  rule  better  establiahed,  both  by  the  law  of  Eng- 
land and  in  this  country,  than  that  the  sale  of  a  specific  chattel  passes 
the  right  of  property  to  the  buyer  without  a  delivery  of  possession, 
and  he  may  maintain  an  action  of  detinue  or  replevin,  or  the  statu- 
tory substitutes  therefor  such  as  an  action  of  daim  and  delivery,  on 
the  wrongful  refusal  of  the  seller  to  deliver  possession.**  And  ordi- 
narily where  no  further  act  remains  to  be  done  to  identify  the  prop- 
erty sold  or  to  ascertain  the  quality  or  quantity,  and  the  price  has  be«i 
paid  and  the  buyer  entitled  to  take  immediate  possession,  the  title 
will  be  deemed  to  have  passed  though  there  has  been  no  actual  taking 
of  possession  by  the  buyer.**  Under  the  civil  law  delivery  is  necessary 
to  transfer  the  title.*' 

299.  Property  in  Hands  of  Third  Person.— If  the  property  sold  is 
in  the  hands  of  the  seller's  agent  or  bailee,  undoubtedly  as  between 
the  parties  the  title  will  pass  as  soon  as  the  bailee  is  notified  of  the 
sale  and  consents  to  hold  for  the  buyer.**  When  the  seller  delivers 
to  the  buyer  or  to  his  authorized  agent  an  order  on  the  seller's  bailee 
to  deliver  the  goods  sold  to  the  buyer  or  hid  agent,  there  is  a  con- 
structive delivery  of  the  property,  and  the  delivery  of  the  order  veste 
the  buyer  with  the  indicia  of  ownership,  and  has  the  same  effect  in 
transferring  the  title  to  the  property  as  the  delivery  of  the  property;  *• 
and  it  has  been  held  that  property  so  situated  may  be  sold  so  as  to  trans- 
fer the  title  without  any  necessity  for  special  notice  of  the  sale  to  the 
agent  or  bailee  or  consent  on  his  part  to  hold  for  the  buyer.**  The 
fact  that  the  bailee  has  a  lien  on  the  property  sold  does  not  affect  the 

Dec.  90:  10  L.R.A.  314;  17  L.R.A.  9  Mart.  0.  S.  (La.)  295, 13  Am.  Dec. 

177;  26  L.R.A.(N.S.)  10,  21;  23  Eng.  305. 

Eul.  Cas.  294.  14-  De  Wolf  v.  QardDei-,  12  Cush. 

10.  Cleveland  v.  WUliama,  29  Tex.  (Mass.)  19,  59  Am.  Deo.  165;  Sahl- 
204,  94  Am.  Dec.  274.  man  v.  Mills,  3  Strob.  U  (S.  C.)  384, 

11.  Ferguson  v.  Northern  Bank,  14  51  Am.  Dec.  630. 

-Bush  (Ky.)  555,  29  Am,  Rep.  418;  Note:  26  L.RJl.(N.S.)  47. 

Woods  V.  Nixon,  Add.  (Pa.)  131,  1  15,  Union  Stock  Yards,  etc.,  Co,  v. 

Am.  Dec.  364.  Mallory,  etc.,  Co.,  157  lU.  554,  41  N. 

12.  Pleasants  v.  Pendleton,  6  Rand.  E.  888,  48  A.  S.  R.  341. 

(Va.)  473,  18  Am.  Dec.  726.  16.  Shriner  v.  Meyer,  171  Ala.  112, 

13.  Ramsey  v.  Stevens,  5  Mart.  O.  55  So.  156,  Ann.  Caa.  1913A  1103; 
S.  (La.)  23, 12  Am.  Dec.  468;  Thuret  Pleasante  v.  Pendleton,  6  Rand.  (Va.) 
V.  Jenkins,  7  Mart.  0.  S.  (La.)  318,  473,  18  Am.  Deo.  726. 

12  Am.  Dec  508;  Peabody  v.  Carrol, 
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power  of  the  parties  to  sell  and  paas  the  title  subject  to  the  lian,^'  and 
if  it  is  the  custom  of  the  warehousemen  to  deliver  tiie  goods  stored  on 
the  order  of  the  storer  without  regard  to  their  lien  or  claim  for  storage 
the  fact  that  storage  charges  are  due  will  not  prevent  the  title  passing.^* 
300.  Effect  of  Delivery  Generally. — ^The  actual  dehvery  of  the 
goods  is  of  the  greatest  importance  as  evincing  an  intention  to  pass 
tile  property  so  as  to  complete  tiie  sale.  Deliv^  is  often  said  to  be 
the  primary  and  immediate  duty  of  a  seller  after  the  contract  of  sale 
is  completed.  The  chief  purpose  is  generally  to  effect  a  transmutation 
of  property,  and  if  unaccompanied  by  explanation  the  buyer  generally 
has  a  right  to  regard  it  as  absolute.  If  there  be  accompanying  declara- 
tions, showing  an  intention  to  pass  the  property  to  the  buyer  im- 
mediately and  not  at  some  future  time,  the  fact  of  delivery,  as  evidence 
of  intention,  becomes  manifestly  the  most  cogent  of  all  legal  proofs 
where  the  good  faith  of  the  transaction  is  not  impugned  for  fraud.'* 
As  a  general  rule  irrespective  of  whether  the  contract  was  for  the 
sale  of  apeciiic  or  unidentified  property  the  delivery  and  acceptance 
of  the  subject  matt(£r  will  vest  the  titie  in  the  buyer,*^  and  as  the 
parties  may  waive  or  modify  the  provision  in  the  contract  as  to  the 
time  of  delivery,  delivery  and  acceptance  before  the  time  fixed  is 
effective  to  pass  tiie  title.*  So  ordinarily  a  barter  is  complete  so  as  to 
operate  as  a  change  of  title  when  the  terms  of  exchange  have  been 
finally  settled,  and  each  party  has  relinquished  possession  of  the 
property  traded  by  him  and  acquired  possession  of  that  of  the  other;* 
Where  there  is  a  sale  of  goods  generally  no  property  in  them  passes 
until  delivery,  because  until  then  the  very  goods  sold  are  not  ascer- 
tained.* On  the  other  hand  neither  the  actual  delivery,  nor  the 
absence  of  such  delivery,  will  contxol  the  case,  where  the  intent  of 
the  parties  is  clear  and  manifest  tiiat  the  matter  of  delivery  was  not 

17.  Tuzworth  t.  Moore,  9  Pick.  439;  Qardner  v.  Lane,  9  Allen  (Mass.) 
(Mass.)  347,  20  Am.  Dee.  479.  492,  85  Am.  Dec.  779;  Nash  v.  Brew- 

18.  Pleasants  v.  PendJeton,  6  Rand,  ster,  39  Minn.  530,  41  N.  W.  105,  2 
(Va.)  473,  18  Am.  Dec.  726.  L.R.A.  409;  Blow  v.  Spear,  43  Mo. 

19.  Shealy  v.  Edwards,  73  Ala.  175,  496,  97  Am.  Dec.  412;  Burrows  v. 
49  Am.  Rep.  43:  Sherwood  v.  Walker,  Whitaker,  71  N.  T.  291,  27  Am.  Bep. 
66  Mich.  568,  33  N.  W.  919, 11  A.  S.  42;  Scott  v.  Wells,  6  Watts  A  8.  (Pa.) 
R.  531.  357,  40  Am.  Dec.  668. 

20.  Hatch  V.  Standard  Oil  Co.,  100  Note:  26  L.R.A.(N.S.)  22. 

U.  S.  124,  25  U.  S.  (L.  ed.)  554;  Na-     1.  Ford  v.  Spronle,  2  A.  K.  Marah. 

tional  Bank  v.  Dayton,  102  U.  S.  59,  (Ky.)  528,  12  Am.  Dec.  439. 

26  U.  S.  (L.  ed.l  77;  Van  Winkle  v.     2.  Cook  v.  Pinkerton,  81  Oa.  89,  7 

CroweU,  146  U.  S.  42,  13  S.  Ct.  18,  S.  E.  171,  12  A.  S.  R.  297. 

36  U.  S.  (L  ed.)  880;  Delaware,  etc.,     3.  State  v.  Wemwag,  116  N.  C. 

R.  Co.  T.  United  States,  231  U.  S.  363,  1061,  21  S.  E.  683,  47  A.  S.  R.  873, 

34  S.  Ct  65,  58  U.  S.  (L.  ed.)  269;  28  L.R.A.  297.   See  supra,  par.  279, 

Shealy  t.  Edwards,  73  Ala.  175,  49  as  to  identifleatioa  of  property  Mid 

Am.  Rep.  43:  Ford  v.  Sprotile,  2  A.  generally. 

K.  Harsh.  (Ey.)  628,  12  Am.  Dee. 
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a  condition  precedent  to  the  passing  of  the  title,  or.  that  the  delivery 
did  not  cairy  with  it  the  absolute  title.  The  title  may  pass,  if  the 
parties  so  agree,  where  the  statute  of  frauds  does  not  inteipose,  with- 
out delivery,  and  property  may  be  delivered  with  the  understanding 
that  the  title  shall  not  pass  until  some  condition  is  performed.^ 

301.  Effect  of  Mistake  in  Character  of  Property  Delivered. — Where 
parties  to  a  contract  of  sale  to  sell  and  purchase  a  certain  kind 
or  description  of  property  not  yet  ascertained,  distinguished,  or  set 
apart,  and  subsequently  a  delivery  is  made,  by  mistake,  of  articles 
differing  in  their  nature  from  those  agreed  to  be  sold,  no  title  passes 
by  such  delivery,  because  the  seller  did  not  agree  to  sell  nor  the  buyer 
to  purchase  them.  It  is  a  case  where,  through  mutual  misappre- 
hension, the  contract  of  sale  is  incomplete.  Delivery  of  itself  can  pass 
no  title ;  it  can  be  effective  and  operative  only  when  made  as  incidental 
to  and  in  pursuance  of  a  previous  contract  of  sale.*  Thus  where  a 
certain  number  of  barrels  of  No.  1  mackerel  were  sold,  and  by  mistake 
some  barrels  of  No.  3  mackerel  and  some  barrels  of  salt  were  delivered, 
it  was  held  that  no  title  to  the  articles  thus  delivered  by  mistake  passed 
to  the  buyer  and  that  therefore  though  they  were  in  the  poescssion  of 
the  buyer  they  were  subject  to  levy  at  the  instance  of  the  seller's 
creditors.*  A  distinction  is  made  between  a  mistake  of  this  character 
and  a  mistake  concerning  the  quality  or  the  like  of  a  specific  article 
sold  and  delivered ;  in  the  latter  case  if  the  article  is  not  such  as  the 
seller  has  agreed  to  deliver  or  such  as  his  warranty  calls  for,  the  title 
passes  at  Uie  election  of  the  buyer.'  And  according  to  what  appears 
to  be  the  better  view,  the  buyer  is  bound  by  his  acceptance  of  the 
article  tendered  as  in  compliance  with  the  terms  of  the  contract  in 
the  absence  of  fraud  or  express  warranty." 

302.  Conditional  Delivery. — ^A  sale  of  property  may  be  on  con- 
dition that  the  buyer  shall  do  some  other  act;  and  a  delivery  of  the 
property,  if  also  conditional,  does  not  vest  the  property  in  the  buyer, 
but  on  nonperformance  of  the  condition  the  seller  may  reclaim  it 
Such  condition  may  be  wfuved  by  the  parties;  but  a  delivery,  without 
anything  being  said  as  to  the  condition,  is  not  necessarily  absolute. 
It  is  evidence  of  a  waiver,  and,  in  connection  with  other  circum- 

4.  Sherwood  t.  Walker,  66  Mich.  As  to  the  effect  of  mistake  generally 
568,  33  N.  W,  919,  11  A.  S.  R.  531.  upon  the  validity  of  the  contract  of 
See  supra,  par.  298,  as  to  the  necessity  sale,  see  supra,  par.  108  et  seq. 

for  ddivery  to  pass  title  as  between  6.  Gardner    v.    Lane,    9  Allen 

the  parties.    And  as  to  conditional  (Mass.)  492,  85  Am.  Dec.  779. 

•ale  generally,  see  infra,  par.  739  et  7.  Gardner  r.  Lane,  9  Allen  (Mass.) 

seq.  492,  85  Am.  Dec.  779. 

5.  Gardner  v.  Lane,  9  Allen  (Mass.)  8.  See  supra,  par.  264,  as  to  the  e£- 
492,  85  Am.  Dee.  779.  See  also  Sher-  feet  of  acceptance  as  a  waiver  of  de- 
wood  V.  Walker,  66  Mich.  568,  33  N.  feets  in  the  absence  of  fraud  or  express 


W.  019,  U  A.  S.  R.  53L 
Note:  26  L.R.A.(N.S.)  23. 
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stances,  may  be  sufficient  to  authorize  a  jury  to  find  a  waiver  of  the 
condition.  But  if,  under  all  the  circumstances,  it  is  apparent  that 
the  parties  did  not  intend  to  dispense  with  the  condition,  the  property 
does  not  pass.*  Thus  where  the  sale  is  for  cash,  and  delivery  is  made 
without  the  price  being  paid  and  with  no  intention  on  the  part  of  the 
seller  to  waive  such  payment,  he  may  ordinarily  if  he  acts  promptjy 
retake  possession  if  the  buyer  does  not  make  payment.^*'  Likewise 
where,  in  case  of  salea  on  credit,  the  buyer  is  under  the  terms  of  the 
contract  to  Rive  notes  or  other  security  for  the  price  on  delivery,  the 
delivery  is  deemed  conditional  on  the  giving  of  the  required  security, 
and  if  it  is  not  given,  the  seller,  if  there  has  been  no  waiver,  may 
retake  possession.^*  In  such  a  case  it  is  not  necessary,  in  order  to 
make  the  delivery  conditional,  that  an  express  declaration  be  made 
to  that  effect  at  the  time  of  delivery;  it  is  sufficient  if  enough  appears 
to  show  that  such  was  the  understanding  of  tl»e  parties.**  As  no 
title  passes  to  the  buyer,  the  seller's  right  to  retake  possession  is  not 
affected  by  the  fact  that  the  goods  have  been  levied  on  by  creditors 
of  the  buyer,  especially  where  the  indebtedness  was  not  contracted  on 
the  faith  of  the  buyer's  ownership  of  the  property,"  nor  by  the  fact 
that  the  goods  have  passed  into  the  hands  of  the  buyer's  assi^ee  for 
the  bencBt  of  creditors,"  though  it  would  be  othenvise,  it  would  seem 
on  principle,  if  the  property  has  passed  into  the  hands  of  a  bona  fide 
purchaser  for  value."  The  seller  may  of  course  waive  his  right  to 
retake  possession  on  the  failure  or  refusal  of  the  buyer  to  give  the 
security  provided  as  well  as  when  he  fails  to  pay  cash  when  the  trans* 
action  is  a  cash  sale ;  ^'  and  unless  he  proceeds  promptly  to  retake  the 
possession  after  the  failure  of  the  buyer  to  give  the  required  security 
be  will,  especially  as  against  third  persons  dealing  with  the  buyer  on 
the  faith  of  bis  ownership,  be  held  to  have  waived  his  right  to  retake 
or  recover  the  chatteis.*'  If  there  is  a  delivery  to  the  buyer  without 

9.  Smith  T.  Dennie,  6  Pick.  (Mass.)  202,  17  Am.  Dec  368;  Hussey  v. 
282, 17  Am.  Dec.  368;  Luey  v.  Buady,  Thornton,  4  Mass.  405,  3  Am.  Deo. 


11.  WhitweU  V.  Vincent,  4  Pick.  292,  3  S.  E.  521,  2  A.  S.  R.  334. 
(Mass.)  449,  16  Am.  Dec.  355;  Smith  15.  Hussey  v.  Thornton,  4  Mass. 

Dennie,  6  Pick.  (Mass.)  2G2,  17  405,  3  Am.  Dee.  22^  See  supra,  par. 

Am.  Dec.  368;  Hussey  v.  Thornton,  4  208  et  seq. 

Afass.  405,  3  Am.  Dec  224;  Lupin  v.  16.  Lupin  t.  Marie,  6  Wend.  (N. 

Marie,  6  Wend.  (N.  Y.)  77,  21  Am.  Y.)  77,  21  Am.  Dec.  250.   See  supra, 

Dec.  256;  Leatherbury  v.  Connor,  54  par.  210,  as  to  waiver  of  cash  pay- 

N.  J.  L.  172,  23  All.  684,  33  A.  S.  R.  ment. 

672;  Millhiser  v.  Erdraan,  98  N.  C.  17.  Smith  v.  Dennie,  6  Pick.  (Mass.) 

292,  3  S.  E.  521,  2  A.  S.  R.  334.  262,  17  Am.  Dec.  368;  Uatlierhury  v. 

Note:  30  A.  S.  R.  348.  Connor,  54  N.  J.  L.  172,  23  AtL  084, 

12.  Whitwell  v.  Vincent,  4  Pick.  33  A.  S.  R.  672. 
(Mass.)  449,  16  Am.  Dec.  355.  Note:  33  A.  S.  B.  674. 

18.  Smith  V.  Dennie,  6  Pick.  (Mass.) 


9  N.  H.  298,  32  Am.  Dec.  359. 
10.  See  supra,  par.  207  et  seq. 


224. 


11  Millhiser  v.  En3mafi,  08  N.  C. 
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anything  further  appearing,  it  has  been  held  that  this  will  constitute 
a  waiver  of  the  condition  as  to  the  giving  of  security,  as  the  seller  ia 
bound  to  recollect  the  condition  that  he  has  made  and  not  to  delirer 
until  the  condition  is  compHed  with.^^ 

303.  DeliTcry  to  Third  Person  Generally. — ^Delivery  to  a  third  per- 
soja  with  the  buyer's  consent  to  hold  for  the  buyer  is  as  effectual  to 
transfer  title  as  a  delivery  to  the  buyer.*'  And  where  the  contract 
calls  for  delivery  to  a  third  person  for  the  buyer,  such  delivery  will 
pass  tile  title  without  any  necessity  for  notice  thereof  to  the  buyer.^' 

304.  Delivery  to  Carrier  Generally. — The  general  question  as  to 
when  a  delivery  to  a  carrier  for  transportation  to  the  buyer  is  con- 
sidered a  delivery  to  the  buyer  has  already  been  discussed  in  cases 
which  as  a  rule  involve  the  question  whether  by  such  delivery  the 
seller  has  performed  his  obligation  as  to  delivery.*  The  question  a? 
to  when  the  title  passes  in  case  of  si  delivery  to  a  carrier  for  trans- 
portation to  the  buyOT  primarily  depends  on  whether  such  delivery 
is  a  full  compliance  with  the  duty  of  the  seller  with  respect  to  de- 
livery,  and  the  intention  of  the  parties  as  to  whether  the  title  shall 
pa^s  at  the  time  of  such  delivery  or  not.*  It  is  the  general  rule, 
where  the  place  of  delivery  is  the  point  of  shipment,  that  a  delivery 
of  the  goods  to  a  carrier,  consigned  to  the  buyer,  whether  the  carrier 
is  one  designated  by  the  buyer  or  left  by  him  to  selection  by  the 
seller,  will  pass  the  title  to  the  buyer  if  there  is  nothing  else  to  show 
a  contrary  intention.'  And  where  goods  were  removed  from  a  ware- 

18.  Lupin  V.  Marie,  6  Wend.  (N.  Mercantile  Co.,  42  Colo.  491,  94  Fae. 
Y.)  77,  21  Am.  Dee.  256.  354,  126  A.  S.  R.  172;  Heert  v.  Ride- 
Note:  21  Am.  Dec.  261.                 nour- Raymond  Qrocer  Co.,  48  Colo. 

19.  Bradford  v.  Marbury,  12  Ala.  42,  108  Pac.  968,  139  A.  S.  R.  259; 
520,  46  Am.  Dec.  261;  Holbrook  t.  Dunn  t.  State,  82  6a.  27,  8  S.  E.  806, 
Wight,  24  Wend.  (N.  Y.)  169,  35  3  LR.A.  199;  Diversy  v.  KeUogg,  44 
Am.  Dec.  607.  111.  114,  92  Am.  Dec.  154;  Woodbine 

20.  Bradford  v.  Marbury,  12  Ala.  CMldreu's  Clothing  Co.  v.  Ooldnamer, 
520,  46  Am.  Dec.  264.  134  Ky.  538,  121  S.  W.  444,  20  Ann. 

1.  See  supra,  par.  248  et  seq.  Cas.  1026 ;  Hall  v.  Richardson,  16  Md. 

2.  Emery  v.  Irving  Nat.  Bank,  25  396,  77  Am.  Dec.  303;  Magruder  v. 
Ohio  St.  360,  18  Am.  Rep.  299.  Gage,  33  Md.  344,  3  Am.  Rep.  177; 

3.  Pulhnan's  Palace  Car  Co.  v.  Farmers'  Phosphate  Co.  t.  Gill,  69 
Metropolitan  St.  R.  Co.,  157  U.  S.  94,  Md.  537,  16  Atl.  214,  9  A.  S.  R.  443, 
15  S.  Ct  503,  39  U.  S.  (U  ed.)  632;  1  L.R.A.  767;  Hopkins  v.  Cowen,  90 
Capehart  v.  Furman  Fario  Imp.  Co.,  Md.  152,  44  Atl.  1062,  47  L.R.A.  124; 
103  Ala.  671,  16  So.  627,  49  A.  S.  R.  Chandler  v.  Spragne,  5  Mete.  (Mass.) 
60;  State  v.  Carl,  43  Ark.  353,  51  306,  38  Am.  Dec.  404;  Prince  v.  Bos- 
Am.  Rep.  565;  Templeton  v.  Equita-  ton,  etc.,  R.  Corp.,  101  Mass.  542,  100 
ble  Mfg.  Co.,  79  Ark.  466,  96  S.  W.  Am.  Dec  129;  Lord  v.  Edwards,  148 
188,  116  A.  S.  R.  88;  Main  v.  Jarrett,  Mass.  476,  20  N.  E.  161,  12  A.  S.  R. 
83  Ark.  426, 104  S.  W.  163,  119  A.  S.  581,  2  L.R.A.  519;  Kuppenheimer  v. 
R.  144;  Harper  v.  State,  91  Ark.  Wertheimer,  107  Mich.  77,  64  N.  W. 
422,  121  S.  W.  737,  18  Ann.  Cas.  425,  952,  61  A.  S.  R.  317;  Dyer  v.  Great 
25  IaRjL.(N.S.)  669;  Hill  v.  FruiU  Northern  B.  Co.,  61  Minn.  345,  63  N. 
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house  and  put  in  can  and  the  oais  sidetracked  awaiting  transporta- 
tion, this  has  been  held  a  sufficient  delivery  to  the  carrier  as  agent  of 
the  buyer.*  So  where  the  shipment  is  to  bs  by  vessel,  delivery  to  the 
vessel  is  equivalent  to  a  delivery  to  the  buyer  for  the  purpose  of  trans- 
ferring title.*  In  England  where  a  designated  quantity  of  a  com- 
modity such  as  rice  was  sold  to  be  delivered  on  board  a  vei»el  at  the 
point  of  shipment,  it  has  been  hdd  that  the  title  did  not  pass  to  any 
part  of  the  commodity  until  the  whole  amount  was  loaded,  and  there- 
fore where  the  vessel  sank  after  a  part  only  was  loaded,  the  loss  was 
to  be  borne  by  the  seller  and  the  buyer  had  no  insurable  interest 
in  the  commodity.*  Where  goods  are  sold  on  credit  and  shipped 
to  the  buyer  the  fact  that  the  buyer  beccxnea  insolvent  while  the 
goods  are  in  transit  will  not  prevent  the  title  from  passing,  if  they 
are  in  fact  received  by  him  or  his  assignee  for  the  benefit  of  cred- 
itors, the  seller's  right  of  stoppage  in  transitu  not  having  been  exer- 
cised.' Likewise  the  fact  that  the  buyer  has' the  right  to  inspect 
the  goods  on' arrival  at  a  certain  point  and  reject  them  for  noncon- 
formity to  the  contract  of  sale  will  not  itself  prevent  the  passing  of 
the  titie  on  delivery  to  the  carrier;  *  it  is  otherwise,  however,  where 

W.  714,  38  A.  S.  a  506;  Bollinger  (N.S.)  171:  Saxbeeker  t.  State,  65 
V.  Wilson,  76  Minn.  262,  79  N.  W.  Wis.  171,  26  N.  W.  SAIi  66  Am.  Rep. 
109,  77  A.  S.  B.  646;  SUte  v.  Wing-  624. 

Held,  115  Mo.  428,  22  S.  W.  363,  37  Notes:  38  Am.  Dee.  4L7  et  aeq.;  26 
A.  S.  R.  406:  Seharfl  v.  Meyer,  133  A.  S.  R.  461;  1  LJLA.  768;  17  LJt.A. 
Mo.  428,  34  S.  W.  858,  54  A.  S.  B.  179;  22  Lil.A.  415;  20  Aim.  Cas. 
072;  State  v.  Rosenberger,  212  Mo.  1027;  Ann.  Caa.  1916A  1046w 
648,  111  S.  W.  509, 126  A.  S.  B.  580,  4.  AWea  v.  Agee,  16  Ore.  651«  16 
20  LJLA.(N.S.)  284;  Keimeyer  Lam-  Fae.  637,  3  A.  S.  R.  206. 
bar  Co.  v.  Burlington,  eto.,  R.  Co.,  54  6.  The  Merrimack,  8  Craneh  317,  3 
Kflb.  321,  74  N.  W.  670,  40  L.R.A.  U.  S.  (L  ed.)  575;  The  Mary  and 
534;  Eelsea  v.  Ramsey,  ete.,  Mfg.  Co.,  Susan,  1  Wheat.  25,  4  U.  S.  (L.  ed.) 
55  N.  J.  L.  320,  26  AtL  907,  22  LR.A.  27;  Hall  v.  Richardson,  16  Md.  396, 
415;  Potter  v.  Lansing,  1  Johns.  (N.  77  Am.  Dee.  303:  Farmers'  Phosphate 
Y.)  215,  3  Am.  Dee.  310;  People  v.  Co.  v.  GUI,  69  Md.  537,  16  AtL  214, 
Haynes,  14  Wend.  (N.  T.)  546,  28  9  A.  S.  R.  443,  1  L.BJL  767;  Seharff 
Am.  Deo.  530;  Kmlder  v.  Ellison,  47  v.  Meyer,  133  Mo.  428,  34  S.  W.  858, 
N.  T.  36,  7  Am.  Rep.  4o2:  Gwyn  v.  54  A.  S.  R.  672. 
Richmond,  etc,  B.  Co.,  85  N.  C.  429,  6.  Anderson  v.  Moriee,  L  R.  10  C. 
39  Am.  Rep.  708;  Rmety  v.  Irving  P.  609,  1  App.  Cas.  713,  44  L.  J.  C. 
Nat  Bank,  26  Ohio  8t  360,  18  Am.  F.  341,  46  L  J.  C.  F.  U,  32  L.  T. 
Bep.  209;  State  v.  Mnllin,  78  Ohio  St.  N.  S.  355,  35  U  T.  K.  S.  566,  23  Bng. 
358,  86  K.  £.  556,  125  A.  S.  R.  710,  RuL  Cas.  302. 

18  LRJL(N.S.)  609;  Johnson  v.  Bib-  7.  McElioy  v.  Seery,  61  Md.  389, 
bard,  29  On.  184,  44  Fae.  287,  54  A.  48  Am.  Rep.  UO.  See  infra,  par.  399 
S.  R.  787;  Qriffith  v.  Ingledew,  6  et  seq.,  as  to  ri^t  of  stoppage  m  tran- 
Serg.  ft  R.  (Fa.)  429,  9  Am.  Dee.  situ  generally. 
444;  Com.  v.  Hess,  148  Pa.  St.  98,  23  8.  Wind  v.  Der,  93  la.  316,  61  N. 
AtL  077,  83  A.  S.  R.  810,  VT  LR.A.  W.  1001,  27  LRjL.  219;  Kuppenhei- 
176  and  note;  State  v.  Eelly,  123  mer  v.  Wertheimer,  107  Mich.  77,  64 
Tom.  556,  133  S.  W.  1011,  36  L.R.A.  N.  W.  952,  61  A.  8.  B.  317  (explain- 
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the  floods  are  shipped  without  any  contract  binding  the  consignee  to 
accept  the  goods,  but  merely  giving  him  the  option  to  do  so  or  not 
as  lie  may  elect.* 

305.  Qualificatioii  of  General  Rule. — ^Tf  the  place  of  delivery  to 
the  buj-er  is  the  place  of  destination,  delivery  to  a  carrier  ia  ordinar- 
ily a  delivery  to  him  as  the  seller's  agent  and  the  title  will  not  pass 
by  such  delivery  but  will  remain  in  the  seller  until  the  goods  arrive 
and  are  accepted  by  the  buyer;  and  tJiis  has  been  held  true  where 
goods  are  sold  "to  arrive"  at  the  point  of  destination.**  And  it 
has  been  held  that  the  shipment  of  goods,  pursuant  to  a  contract 
by  which  the  consignor  was  to  pay  the  freight,  and  the  consignee  after 
sale  by  him  was  to  credit  tlie  consignor  with  the  proceeds  on  ac*count 
of  advances  made  docs  not  vest  title  in  the  consignee,  in  the  absence 
of  a  bill  of  lading  or  notice  to  him  of  the  shipment  so  as  to  protect 
the  property  from  attachment  while  in  transit  at  the  suit  of  the  con- 
signor's creditors.*'  If  instead  of  consigning  the  goods  directly  to 
the  buyer  the  consignment  is  to  the  seller's  agent  with  instructions 
to  him  to  deliver  to  the  buyer,  the  title  does  not  ordinarily  pass  on 
the  delivery  to  the  carrier.*'  Again,  the  delivery  to  the  carrier  may 
operate  only  as  a  conditional  delivery  to  the  buyer,  requiring  the 
performance  of  the  required  conditions  by  him  in  order  to  invest 
him  with  the  title,  as  where  the  sale  is  for  cash  on  delivery  or  on 
condition  that  the  buyer  execute  hia  notes  or  other  security  for  the 
price.**   On  the  other  hand  it  has  been  held  that  the  fact  that  the 

ing  and  distinguishing  Rindskopf  v.  Johns.  (N.  Y.)  1,  3  Am.  Dee.  277; 

De  Ruyter,  39  Mich.  1,  a3  Am.  Rep.  Hooper  v.  Chicago,  etc,  R.  Co.,  27 

340);  ^Sehartf  v.  Meyer.  1S3  Mo.  4Jri,  Wis.  81,  9  Am.  Rep.  439.    See  also 

34  S.  W.  S58,  54  A.  S.  R.  672;  People  Tillson  v.  United  States,  129  U.  S. 

V.  Haynes,  14  Wend.  (N.  Y.)  546,  28  101,  9  S.  Ct.  255,  32  U.  S.  (L.  ed.) 

Am.  Dec.  530.    See  supra,  par.  236,  030. 

as  to  tlie  buyer's  rights  of  inspection  Note:  22  L.R.A.  421. 

generally.  11.  Hooper   v.    Chicago,   etc.,  R. 

9.  Tlie  Venus,  8  Cranch  253,  3  U.  Co.,  27  Wis.  81,  9  Am.  Rep.  439. 

S.    {L.   ed.)    553;   Tlie   Frances,  8  12.  Helena  First  Nat.  Bank  v.  Me- 

Craneh  354,  3  U.  S.  (L.  ed.)  587;  Tlie  Andrews,  5  Mont.  325,  5  Pac.  879,  51 

Frances,  9  Cranch  183,  3  U.  S.  (L.  Am.  Kep.  5L    As  to  when  a  delivery 

ed.)  698.  to  a  carrier  13  to  be  deemed  a  delivery 

10.  TempletoQ  v.  Equitable  Mfg.  to  a  factor  ao  as  to  perfect  his  lien 
Co.,  79  Ark.  456,  96  S.  W.  188,  116  for  advances,  see  Factuks,  voL  11, 
A.  S.  R.  88;  Hill  v.  Fruiia  Mercantile  p.  776. 

Co.,  42  Colo.  491,  94  Pac.  354,  126  A.  13.  The  Merrimack,  8  Cranch  317, 

S.  R.  172;  Hopkins  v.  Cuwen,  90  Md.  3  U.  S.  (L.  ed.)  575;  The  St.  Joze 

152,  44  Atl.  1062,  47  L.R.A.  124;  Indiano,  1  Wheat.  208,  4  U.  S.  (L. 

Scharff  v.  Meyer,  133  Mo.  428,  34  S.  ed.)  73;  Neimeyer  Lumber  Co.  v.  Bur- 

W.  858.  54  A.  S.  R.  672;  Helena  First  lington,  etc.,  K.  Co.,  54  Neb.  321,  74 

Nat.  Bunk  V.  McAndrews,  5  Mont.  325,  N.  W^  670,  40  L.R.A.  534. 

5  Pac.  879,  51  Am.  Rep.  51;  McNeal  Note:  22  L.R.A.  420. 

V.  Biaun,  53  N.  J.  L.  617,  23  Atl.  687,  14.  Uaugberty  v.  Fowler,  44  Kan. 

26  A.  &  H.  441;  Ludluw  v.  Buwne,  1  628,  25  Pac  40,  10  L.R.A.  314;  Mill- 
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goods  are  to  be  paid  for  on  arrival  will  not  prevent  the  title  frcnn 
passing  on  delivery  to  the  carrier  if  such  is  the  intention  of  the  par- 
ties, as  this  will  "be  considered  merely  as  fixing  the  time  of  payment 
or  credit." 

306.  Form  and  Retention  of  Bill  of  Lading  Generally. — ^As  the 
question  whether  the  delivery  to  the  carrier  passes  title  to  the  buyer 
is  one  of  intention,  the  form  in  which  the  bill  of  lading  is  taken  and 
its  subsequent  disposal  are  important  items,  though  not  necessarily 
conclusive  of  the  question.**  As  above  stated,  if  the  goods  are  con- 
signed directly  to  the  buyer,  no  other  circumstances  appearing,  this 
will  be  taken  as  showing  prima  facie  at  least  an  intention  to  transfer 
the  title  to  the  buyer,^'  and  ordinarily  if  the  shipment  is  in  the  name 
of  the  buyer,  the  fact  that  the  seller  retains  possession  of  the  biU  of 
lading  cannot  afifect  the  title  to  the  property  which  has  already  passed 
by  the  delivery  to  the  carrier.**  The  reason  for  this  is  that  the  carrier 
is  justiHcd  in  making  delivery  to  the  consignee  named  in  the  .bill  of 
lading  without  the  production  of  the  bill  and  therefore  the  failure  to 
send  the  bill  of  lading  to  the  buyer  puts  no  obstacle  in  the  way  of  the 
delivery  of  the  goods  to  him.*'  On  the  other  hand  it  seems  to  be 
generally  held  that  even  if  the  bill  of  lading  provides  for  delivery  to 
the  buyer,  yet  if, the  seller  draws  for  the  price,  attaching  the  bill  of 
lading  to  the  draft,  this  is  sufficient  evidence  of  his  intention  to 
reserve  the  title  and  right  of  p<»session  until  the  draft  is  paid.**  And 
where  Die  buyer  was  notified  that  he  has  been  drawn  against  for  the 
price,  in  accordance  with  the  custom  of  the  parties,  and  the  bill  of 
lading  was  retained  by  the  seller  and  attached  to  the  draft  which 
was  negotiated,  this  was  held  to  rebut  the  usual  presumption  that  the 
title  A'as  intended  to  pass  to  the  buyer.*  In  England  where  a  bill  of 
lading  and  a  bill  of  exchange  to  cover  the  price  were  sent  by  mail  to  the 
buyer,  it  has  been  held  that  the  bill  of  exchange  must  be  accepted  or 

hiser  v.  Erdman,  98  N.  G.  292,  3  S.  G.  19.  Templeton  v.  Equitable  Utg. 

621,  2  A.  S.  R.  334.  As  to  condition-  Co.,  79  Ark.  456,  06  S.  \T.  188,  116 

al  delivery  generally,  see  supra,  par.  A.  S.  R.  88. 

302.  20.  Means  v.  Randall  bank,  146  IT. 

16.  Farmers'  Phospliato  Co.  t.  Gill,  S.  620,  13  S.  Ct.  186,  36  U.  S.  (L. 

69  Md.  537,  16  Atl.  214,  9  A.  S.  R.  ed.)   1107;   Emery  r.   Irviog  Nat 

443,  1  L.R.A.  707;  Sebarff  v.  Meyer,  Bank,  25  Ohio  St.  360,  18  Am.  Rep. 

133  Mo.  428,  34  S.  W.  858,  54  A.  S.  299;  Qreenwood  Qrocery  Co.  v.  Can- 

B.  672.  adian  County  Mill,  etc.,  Co.,  72  S.  G; 

16.  Emery  v.  Irving  Nat  Bank,  25  450,  62  S.  E.  191,  110  A.  S.  R.  627,  5 
Ohio  St  3U0,  18  Am.  Rep.  200.  Ann.  Cas.  261,  2  L.R.A.(N.S.)  79. 

Note:  22  L.R.A.  421.  See  also  Rochester  Bank  v.  Jones,  4 

17.  See  Bupra,  par.  304.  N.  Y.  497,  65  Am.  Dee.  200. 

18.  Templeton  v.  Equitable  Mfg.  Notes:  2  L.R.A.(N.S.)  70,  1079  ;  6 
Ga,  70  Ark.  450,  06.  S.  W.  188,  116  Ann.  Cas.  263. 

A.  S.  R.  88;  Scliarff  v.  Meyer,  133  Mo.  1.  Emery  t.  Irving  Nat  Bank,  26 

428,  34  S.  \V.  868,  64  A.  S.  R.  672.  Ohio  St.  360,  18  Am.  Rep.  209. 
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Hie  bill  of  lading  cannot  be  retained.'  If  the  buyer  is  drawn  aeainst 
and  the  draft  attached  to  the  bill  of  lading,  which  is  to  be  delivered 
to  him  only  upon  payment  of  the  drt^t,  he  can  only  acquire  title 
and  right  to  possession  by  such  payment  even  though  the  draft  is 
drawn  for  more  than  the  agreed  price ;  his  tender  of  ^e  agreed  price 
conferson  him  no  title  or  right  to  possession.*  And  it  has  been  held 
that  even  though  he  should  tender  the  full  amount  of  the  draft 
drawn  on  him,  this  will  not,  if  the  tender  is  refused  and  the  bill  of 
lading  withheld,  transfer  to  him  the  title  and  right  of  posseesaon  so 
as  to  enable  him  to  recover  the  possesion  of  the  goods  by  replevin.* 

307.  Bill  of  Lading  Taken  in  Name  of  Seller.— The  fact  that  the 
bin  of  lading  is  taken  out  in  the  name  of  the  seller  will  not  necessarily 
prevent  the  title  from  passing  on  delivery  to  the  carrier,  as  an  assign- 
ment of  the  bill  of  lading  to  the  buyer  will  make  the  shipment  con- 
form to  the  original  object  of  the  purchase  as  fully  as  if  the  bill  of 
lading  has  been  taken  in  his  name  and  ultimately  the  question  as  to 
when  the  title  passes  is  governed  by  the  intention  of  the  parties.* 
This  fact,  however,  is  strong  proof  of  the  seller's  intention  to  reserve 
the  jus  disponendi  so  as  to  prevent  the  title  from  passing,'  and  is  said 
to  be  almost  decisive.^  And  it  has  been  held  that  a  seller  consigning 

8.  Sheppherd  v.  Harriaon,  L.  R.  4  sy,  IS  Mont.  511,  39  Pac.  738,  48  A. 

Q.  B.  196,  L.  R.  5  H.  L.  116,  38  L.  J.  S.  R.  698;  Neimeyer  Lumber  Co.  v. 

Q.  B.  105,  40  L.  J.  Q.  B.  148,  23  Eng.  Burlington,  eto.,  R.  Co.,  54  Neb.  321, 

Rul.  Cas.  349.  74  N.  W.  670,  40  L.B.A.  534;  Emery 

3.  Greenwood  Grocery  Co.  v.  Can-  v,  Irving  Nat.  Bank,  25  Ohio  St.  360, 
adian  County  Mill,  etc.,  Co.,  72  S.  C.  18  Am.  Rep.  299;  Greenwood  Gro- 
450,  52  S.  E.  191,  110  A.  S.  R.  627,  5  eery  Co.  v.  Canadian  County  Mill,  eto., 
Ann.  Caa.  261,  2  LB.A.(N.S.)  79.  Co.,  72  S.  C.  450,  52  S.  E.  191,  110 

4.  Hopkins  v.  Cowen,  90  Md.  152,  A.  S.  R.  627,  5  Ann.  Cas.  261,  2  L.R.A. 
44  Atl.  1062,  47  L.R.A.  124.  (N.S.)   79;   Columbia  Second  Nat 

5.  Hamilton  v.  Jos.  Schlitz  Brewing  Bank  v.  Cummings,  89  Tenn.  609,  18 
Co.,  129  la.  172,  105  N.  W.  438,  2  S.  W.  115,  24  A.  S.  B.  618;  Back 
L.R.A.(N.S.)  1078;  Hall  v.  Richard-  v.  Smith,  66  W.  Va.  47,  66  S.  E.  1, 
son,  16  Md.  396,  77  Am.  Dec.  303.  34  LJl.A.(N.S.)  293;  Turner  v,  Liver- 
Note:  2  L.R.A.(N.S.)  1078.  pool  Docks,  6  Exeh.  643,  20  L.  J. 

6.  The  Merrimack,  8  Craneh  317,  3  ExcL  393,  4  Eng.  Rul  Cas.  725; 
V.  S.  (L.  ed.)  575;  The  St.  Joze  In-  Sheppheid  v.  Harrison,  L.  B.  4  Q.  B. 
diano,  1  Wheat  208,  4  U.  S.  (L.  ed.)  196,  L.  R.  5  H.  L.  116,  38  L.  J.  Q.  B. 
73;  Dowa  v.  National  Eich.  Bank,  91  105,  40  L.  J.  Q.  B.  148,  23  Eng.  Rul. 
U.  S.  618,  23  U.  S.  (L.  ed.)  214;  Cas.  349.  See  also  North  Pennaylva- 
Foreheimer  v.  Stewart,  65  la.  593,  22  nia  R.  Co.  v.  Commercial  Nat.  Bank, 
N.  W.  886,  54  Am.  Rep.  30;  Hamil-  123  TJ.  S.  727,  8  S,  Ct  266,  31  U.  S. 
ton  V.  Jos.  Schlitz  Brewing  Co.,  129  (L.  ed.)  287;  The  Carlos  F.  Roses, 
la.  172,  105  N.  W.  438,  2  L.R.A.  177  U.  S.  655,  20  S.  Ct  803,  44  U.  S. 
(N.S.)  1078;  Kentucky  Refining  Co.  (Led.)  929. 

V.  Globe  Refining  Co.,  104  Ky.  559,  Notes:  38  Am.  Dec.  418;  26  A.  S. 

47  S.  W.  602,  84  A.  S.  B.  468,  42  R.  452;  22  L.R.A.  421;  2  LR.A.(N.S.) 

LRjI.  353;  Hopkins  v.  Cowen,  90  1078  ;  20  Ann.  Caa.  1031;  Ann.  Cas. 

Md.  162,  44  Atl.  1062,  47  L.R.A.  1916A  1047;  23  Eng.  Rul.  Cas.  383. 

124i  WiUmaa  MeroantUe  Co.  v.  Fus-  7.  WiUman  Mercantile  Co.  t.  Fus- 
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property  to  hia  own  order,  with  directions  to  notify  the  buyer,  thereof » 
and  sending  a  draft,  with  a  bill  of  lading  attached,  reqvdring  payment 
of  the  draft  before  the  bill  of  lading  is  delivered,  does  not  pajrt  with 
his  title  to  the  property  until  the  draft  is  paid,  and  hence,  one  who 
attaches  the  property  as  that  of  the  seller  before  such  payment  acquires 
a  lien  not  defeated  by  a  subsequent  payment  of  the  draft.^  So  ordi- 
narily where  the  bill  of  lading  is  taken  in  the  name  of  the  seller  the 
carrier  will  render  itself  liable  to  the  shipper  if  it  delivers  the  goods 
to  the  intended  buyer,  without  the  bill  of  lading  being  produced.* 
If  the  bill  of  lading  taken  in  the  seller's  name  is  by  him  indorsed  over 
and  delivered  to  the  buyer,  this  will  be  effective  to  pass  the  title  to 
the  latter.'*  Where  the  deUvery  was  to  the  ship's  agent  or  ware- 
houseman, the  fact  that  the  receipt  was  taken  by  the  seller  in  his 
own  name  would  not  itself  prevent  the  title  from  passing,  where  the 
goods  were  marked  with  the  initials  of  the  buyer  upon  whom  the 
seller  had  drawn  for  the  price.** 

308.  F.  0.  B.  Shipments. — ^Where  a  contact  of  sale  ia  f.  o.  b.  at 
the  point  of  initial  shipment,  delivery  to  the  earner  is  ordinarily 
deemed  a  delivery  to  the  buyer  so  as  to  pas  title  to  him,"  and  this 
result  Is  not  affected  by  the  fact  that  at  the  time  of  the  shipment  the 
buyer  was  notified  thereof  by  letter.**  In  case  of  a  sale  of  machinery 
or  the  like,  the  fact  that  the  seller  is  to  assist  the  buyer  in  setting  it 
up  does  not  prevent  the  title  from  passing.**  If,  however,  the  sale 
is  f.  0.  b.  at  the  point  of  destination,  the  title  is  not  as  a  rule  deemed 
to  pass  until  the  property  reaches  its  destination  and  is  accepted  by 
the  buyer,  the  carrier  being  deemed  the  seller's  agent  to  transport 
the  property  to  the  place  of  delivery ;  **  and  where  the  goods  are  to 

ay,  15  Mont.  511,  39  Pao.  738,  48  A.  97  Md.  1,  54  Atl.  634,  62  L.R.A.  795; 

S.  R.  698;  Emery  v.  Irving  Nat.  Bank,  Ix)rd  v.  Edwards,  148  Mass.  476,  20 

25  Ohio  St  360,  18  Am.  Rep.  299.  N.  E.  161,  12  A.  S.  R.  581,  2  Ii.R.A. 

8.  Kentucky  Reflnii;g  Ce.  v.  Globe  519;  Bollinger  v.  Wilson,  76  Minn. 

Refining  Co.,  104  Ky.  559,  47  S.  W.  262,  79  N.  W.  109,  77  A.  S.  R.  646; 

602,  84  A.  S.  R.  466,  42  L.R.A.  353.  Dentzel  v.  Island  Park  Assoc.,  229 

.  9.  Pennsylvania  R.  Cu.  v.  Stem,  Pa.  St.  403,  78  Atl.  935,  33  LJI.A. 

119  Pa.  St.  24,  12  Atl.  756,  4  A.  S.  (N.S.)  54;  Vogt  v.  Schienebeck,  122 

R.  626.   See  Cabeiebs,  vol.  4,  p.  838.  Wis.  491, 100  N.  W.  820,  106  A.  S.  B. 

10.  Woodniff  V.  Graddy,  91  Ga.  989,  2  Ann.  Cas.  814,  67  L.R.A.  756. 
333,  17  8.  E.  264,  44  A.  S.  R.  33;  Notes:  115  A.  S.  B.  394;  125  A.  S. 
Forehdmer  v.  Stewart,  65  la.  594,  22  R.  716;  62  UB^A.  802;  33  L.B.A. 
W.  W.  886,  54  Am.  Rep.  30.  (N.S.)  54. 

11.  Hall  T.   lUcharasoD,  16  Md.  See  also  sQpra,  par.  159  et  seq. 
396,  77  Am.  Dec.  303.  13.  Detroit  Southern  B.  Co.  t.  Mal- 

12.  Capebart  v.  Furman  Farm  Imp,  comson,  144  Mich,  172, 107  N.  W.  916, 
Co.,  103  Ala.  671,  16  So.  628,  49  A.  115  A.  S.  R.  390. 

8.  R.  60;  Templeton  t.  Equitable  14.  Dentzel  t.  Island  Park  AsBOe., 

Ufg.  Co.,  7ft  Ark.  456,  96  S.  W.  188,  229  Pa.  St.  403,  78  AtL  935,  33  L.BJL 

116  A.  8.  R.  88;  Samael  M.  Lawder,  (N.S.)  64. 

ete.,  Go.  V.  Albert  Mackie  Grocery  Co.,  16.  Central  of  Oeozgia  B.  Co.  t. 
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pass  over  the  lines  of  several  railway  companies,  and  the  sale  is  f.  o.  b. 
the  line  of  another  than  the  initial  carrier,  the  title  does  not  pass 
until  the  goods  have  reached  the  line  of  such  other  railway  com- 
pany."* Where  the  sale  was  f.  o.  b.  the  railway  platform  at  point  of 
shipment,  the  seller  to  draw  on  the  buyer  for  the  price  and  attach 
the  draft  to  the  bill  of  lading,  it  has  been  held  dtat  prior  to  the 
issuance  of  the  bill  of  lading,  though  the  goods  have  been  delivered 
to  the  carrier,  the  title  does  not  pass  and  that  therefore  the  seller  can 
recover  of  the  carrier  for  the  destruction  of  the  goods,"  Where  the 
purchaser  reserves  the  right  of  inspection  at  another  point  than  the 
place  of  shipment,  the  articles  to  be  shipped  f.  o.  b.  at  the  latter 
place,  the  title  to  the  subject  matter  passes  only  conditionally  on 
delivery  to  the  carrier,  and  is  subject  to  the  buyer's  right  to  reject 
the  articles  if  they  do  not  conform  to  the  contract.'^  The  phrase 
f;'o.  b.  at  point  of  destination  may  be  used  to  denote  merely  the  party 
by  whom  the  freight  is  to  be  paid,  and  where  such  is  the  case  the 
title  has  been  held  to  pass  on  the  delivery  to  the  carrier.'* 

309.  C.  0.  D.  Shipments. — The  question  as  to  the  place  of  sale  in 
case  of  c.  o.  d.  shipments  is  heretofore  discussed,  and  in  the  jurisdic- 
tions which  adopt  the  view  that  the  fact  that  the  sliipment  is  c.  o.  d. 
does  not  prevent  tlie  place  of  shipment  from  being  the  place  of  sale,** 
it  follows  that  the  title  vests  in  the  buyer  at  the  time  of  delivery  to 
the  carrier.'  The  principle  of  such  cases  is  that  the  gencrnl  property 
in  the  thing  sold  passes  to  the  buyer  by  the  delivery  to  tlie  carrier^ 


Sonthern  Ferro  Concrete,  etc.,  Co.,  (N.S.)  53. 
193  Ala.  108,  68  So.  981,  Ann.  Cas.     Note:  33  L.R.A.(N.S.)  60. 
1916E  376;  Detroit  Soutbem  R.  Co.     As  to  the  right  of  inspection  gener^ 
V.  Malcomson,  144  Mich.  172,  107  N.  ally,  see  infra,  par.  256. 
W.  915,  115  A.  S.  R.  390;  McNeal  v.      19.  See  supra,  par.  161. 
Braun,  53  N.  J.  L.  617,  23  Atl.  687,      20.  See  supra,  par.  76. 
26  A.  S.  R.  441;  Ludlow  v.  Bowne,  1      1.  State  v.  Carl,  43  Ark.  353,  51 
Johns.  fN.  Y.)  1,  3  Am.  Dec.  277;  Am.  Rep.  565;  State  v.  Cairns,  64 
Hooper  v.  Chicago,  etc.,  R.  Co.,  27  Kan.  782,  68  Pac.  621,  58  UR.A.  55; 
Wis.  81,  9  Am.  Rep,  43y.  State  v.  Rosenberyer,  212  Mo.  C48,  111 

Notes:  33  L.R.A.(N.S.)  55;  20  S.  \V.  509, 126  A.  S.  R.  580,  20  L.R.A. 
Ann.  Cas.  103G;  Ann.  Cas.  1916A  (N.S.)  284;  State  v.  Mullin,  78  Ohio 
1049.  St.  358,  85  N.  E.  556,  125  A.  S.  R. 

16.  Detroit  Southern  R.  Co.  v.  Mai-  710,  18  L.R.A.(N.S.)  609;  Com.  v. 
comson,  144  Mich.  172,  107  N.  W.  Fleming,  130  Pa.  St.  138,  18  Atl.  622, 
915,  115  A.  S.  R.  390.  17  A.  S.  R.  763,  5  L.R.A.  470;  Oo- 

Note:  62  L.R.A.  802.  lightly  v.  State,  49  Tex.  Crim.  44,  90 

17.  Gamer  v.  St.  Lonis,  etc,  R.  Co.,  S.  W.  26,  122  A.  S.  R.  779,  13  Ann. 
79  Ark.  353,  96  S.  W.  li*7,  116  A.  S.  Cas.  827  and  note,  2  L.R.A.(N.S.) 
R.  83.  383;  Keller  v.  State,  (Tex.)  87  S.  W. 

18.  Weil  V.  Stone,  33  Ind.  App.  669,  1  L.R.A.(N.S.)   489;   State  v. 
112,  69  N.  E.  698,  104  A.  S.  R.  243;  Flanagan,  38  W.  Va.  53,  17  S.  E.  792, 
Eaton  V.  Blackburn,  52  Ore.  300,  96  45  A.  S.  R.  836,  22  L.R.A.  430. 
Pac.  870,  97  Pac.  539,  132  A.  S.  R.     Notes:  22  L.R.A.  426  ;  2  UB.A. 
705,  16  Ann.  Caa.  1198,  20  L.R.A.  (N.S.)  383  ;  20  Ann.  Caa.  1036. 
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though  he  cannot  entitle  himself  to  posseesion  until  he  pays  the  price 
to  the  carrier.  The  carrier  is  his  agent  to  receive  the  thing  snM,  and 
the  aj,ent  of  the  seller  to  receive  the  price.  Though  it  would  he  a 
neglect  of  -iuty  as  a  collecting  ascent,  rendering  the  carrier  liable  to 
the  seller,  if  there  is  a  delivery  without  payment  of  the  price,  and  if 
poss^on  is  wron&cfuHy  obtained,  it  may  be,  the  seller  can  reclaim 
it  Still  the  gen^l  property  passes  to  the  buyer  by  the  delivery  to  the 
carrier,  the  risk  of  loss  then  passes  to  him,  though  there  remains  in 
the  seller  a  special  property,  and  the  buyer  cannot,  without  pajonent 
of  the  price,  entitle  himself  to  the  absolute  property  and  to  the  actual 
possession.  The  seller  haa  a  mere  lien  on  the  property  for  the  price 
and  the  right  of  possession  until  it  is  paid.'  On  the  other  hand  where 
the  view  is  taken  that  the  place  of  sale  in  case  of  c.  o.  d.  shipments 
IB  the  place  of  delivery  by  the  carrier,  it  would  seem  ^lat  the  title  does 
not  pass  until  delivery  by  the  carrier.' 

310.  Risk  of  Destruction  or  Loss  of  Property. — Tt  frequently  hap- 
pens that  after  the  contract  of  sale  is  entered  into,  the  property  is 
accidentally  lost  or  destroyed  and  the  question  arises  in  such  cases  as 
to  which  party  must  bear  the  loss.  The  ultimate  determination  of 
the  question  depends  on  whether  the  title  has  passed,  as  it  is  the 
general  rule  that  the  risk  follows  the  title.^  Thus  if  the  title  has 
passed  though  there  has  not  been  an  actual  delivery  of  the  property 
and  its  receipt  by  the  seller,  the  loss  falls  on  the  buyer,  and  he  has  no 
claim  against  the  seller  for  the  recovery  of  the  price,  if  it  has  been 
^  paid,  nor  if  the  price  has  not  been  paid  can  he  escape  liability  therefor 
to  the  seller.*  As  has  been  said  if  a  horse  is  sold  and  dies  in  the  stable 
of  the  seller,  between  the  sale  and  the  delivery,  he  may  have  an  action 


2.  SUte  T.  Carl,  43  Ark.  353,  51  Pae.  908,  139  A.  S.  R.  &}g;  Diversy 
Am.  Rep.  563.  Kellogg,  44  111.  114,  02  Am.  Dee. 

3.  State  V.  (^Keil,  68  Vt.  140,  2  154;  Waldron  v.  Cbase,  37  Me.  414, 
Atl.  580,  56  Am.  Rep.  557.  50  Am.  Dec  56;  Magnider  v.  Gage, 

Notes:  51  Am.  Rep.  571;  2  L.R.A.  33  Md.  344,  3  Am.  Rep.  177;  Gushing 

(N.S.)  384.  V.  Breed,  14  Allen  (Mass.)  376,  92 

4.  Gottlieb  v.  Rinaldo,  78  Ark.  123,  Am.  Dee.  777;  Goddard  v.  Binney,  115 
93  8.  W.  750,  6  L.R.A.(K.S.)  273;  Mass.  450,  15  Am.  Rep.  112;  Smith 
Hahn  v.  Fredericks,  30  Mich.  223,  18  t.  Nevitt,  Walk.  (Miss.)  370,  12  Am. 
Am.  Rep.  119;  Tarling  v.  Baxter,'  0  Dec  571:  Blow  t.  Spear,  43  Ho.  496, 
B.  &  C.  360,  13  E.  C.  L.  199,  30  Rev.  07  Am.  Dec  412;  Prescott  v.  X^ocke, 
Rep.  355,  23  Eng.  Rul.  Cas.  257.  51  N.  H.  94, 12  Am.  Rep.  55;  RnsseU 

Notes:  22  A.  S.  R.  866;  26  L.R.A.  v.  Carrington,  42  N.  Y.  118.  1  Am. 

(N.S.)  10.  Rep.  498;  Newliall  v.  Langdon,  39 

6.  Leonard  v.  Davis,  1  Black  476,  Ohio  St.  87,  48  Am.  Rep.  426;  Hant 

17  U.  S.  (L.  ed.)  222;  Bradford  t.  v.  Tbnrman,  IS  Vt  336,  40  Am.  Dec 

Marbary,  12  Ala.  520,  46  Am.  Dee.  683;  Pleasants  v.  Pendleton,  6  Rand. 

264;  Foley  v.  Fehnth,  98  Ala.  176,  13  (Va.)  473,  18  Am.  Dec  726;  OiU  v. 

Sa  485,  39  A.  S.  R.  39;  Main  v.  Jar^  Benjamin,  64  Wis.  362,  25  N.  W.  445, 

z«tt,  83  Ark.  426,  104  S.  W.  163,  119  54  Am.  Rep.  619;  Central  Uthograpfa- 

A.  S.  R.  144;  Heert  v.  Ridenour-Ray-  ing,  etc.,  Co.  v.  Moore,  75  Wis.  170, 

mond  Oroeer  Co.,  48  Colo.  42,  108  43  N.  W.  1124,  17  A.  S.  R.  186,  6 


Digitized  by  Google 


«  8U 


SALBS 


24  B.  a  li. 


for  the  price,  the  horse  being  the  property  of  the  buyer  from  the 
time  of  the  sale.*  On  the  other  hand  if  the  title  has  not  passed  at 
the  time  the  property  is  destroyed  the  loss  falls  on  the  seller,  and  he 
not  only  cannot  recover  from  the  buyer  the  price  agreed  to  be  paid,' 
but  the.buyer,  if  he  has  paid  the  price  or  any  part  thereof,  may  recover 
the  same  from  the  seller.*  In  case  of  an  injury  to  or  loss  of  goods  in 
transit  the  question  as  to  who  must  bear  the  loss  depends  primarily 
on  the  question  as  to  whether  the  title  has  passed  to  the  buyer  or  not ; 
if  the  title  has  so  passed  the  goods  are  at  the  risk  of  the  buyer.*  And 
it  has  been  held  that  the  words,  in  a  contract  for  the  sale  of  sugar  to 
be  shipped  from  a  foreign  port,  "the  sugar  to  be  thorou^ly  sampled 
and  t^ed  on  arrival"  will  not  imply  a  stipulation  on  the  part  of  the 
seller  to  assume  any  risk  as  to  its  condition  or  quality  on  arrival  at 
the  port  of  destination.'*  If  the  title  remains  in  the  seller,  as  where 
the  contract  calls  for  delivery  at  the  point  of  destination,  tiie  risk  of 
loss  or  injury  in  transit  is  on  llie  seller.^^ 

311.  Revesting  Title  in  Seller. — The  parties  to  a  sale  which  haf 
been  executed  in  so  far  as  to  vest  tiUe  in  the  buyer  may  by  a  mutual 
rescission  of  the  sale  revest  the  title  in  the  seller;  and  where  in  ihe 
case  of  a  sale  on  credit  the  buyer  became  insolvent  and  delivered  the 
goods  to  a  third  person,  such  as  a  warehouseman,  for  the  use  of  the 
seller  or  subject  to  his  order,  and  so  notified  the  seller  by  letter,  it 
has  been  held  that  the  title  revested  in  the  seller,  though  before  the 
seller  could  signify  his  assent  the  goods  were  attached  by  creditors 

L.RJL  788;  Tarling  v.  Baxter,  6  B.  107  U.  8.  325,  1  S.  Ct  178,  27  U.  8.  * 

A  C.  360, 13  E.  C.  L.  199, 30  Rev.  Rep.  (L.  ed.)  319;  Main  t.  Jarrott,  83  Ark. 

355,  23  Eng.  RuL  Cas.  257;  Rugg  v.  426,  104  S.  W.  163,  119  A.  S.  R.  144; 

Minett,  11  East  210,  10  Rev.  Rep.  Forcheimer  v.  Stewart,  66  la.  593,  22 

475,  23  Eng.  Rnl.  Cas.  295.  .  N.  W.  886,  54  Am.  Rep.  30;  Magruder 

Note:  26  L.RX(N.S.)  10.  v.  Gage,  33  Md.  344,  ?  Am.  Rep.  177; 

6.  Fonville  v.  Casey,  5  N.  C.  389,  Lord  v.  Edwards,  148  Mass.  476,  20 

t  j^;r.^io?^,'  o«?"**°'  N.  E.  161,  12  A.  S.  R.  581,  2  L.R.A. 

»j£^i         ^.iJ^  u  519;  Cbamplin  v.  Church,  76  N.  J.  L. 

KiJ'i  A^M^h  *     S'  ^T,Q*  653,  70  Atl.  138, 19  L.R.A.(N.S.)  26L 

50  Ind^  303,  19  Am.  Dec.  713;  Hahn     ji^.^^.  ^  ^'g  ^  ^^.^  ^ 

V.  Fredericks,  30  Mieb.  223,  18  Am.  ' 

5*P-        iJ^"l"Rii"^rD"*"%S?'7Q     See  sapra,  par.  304  et  seq.,  as  to 

N.  H.  94,  12  Am.  Rep.  55;  McConihe  ^    ^     »j    _j    w«  «  ^« 

T.  New  York,  etc.,  R^  Co.',  20  N.  T.  J%^J^  h?^^' 1"^^% 
495,  75  Am.  Dec.  420;  Cooke  v.  MiH-  ?0  N.  E   161,  12  A.  8.  R.  581,  2 

ard,  65  N.  7.  352,  22  Am.  Rep.  619;  ^^'^-Jff'         „  ^ 

Black  V.  Webb.  20  Ohio  304.  55  Am.  „      JiS^J^  J'-J^'j}^  ^^^f^A 

Dec   456;   Williams   v.   Allen,   10  ^-  S-  JOl.  »  S.  Ct.  2oa,  32  U.  S.  (U 

Humph.  (Tenu.)  337.  51  Am.  Dec  709.  *36;  McNeal  v.  Braun.  63  N.  J. 

Note:  26  L.R.A.(N.S.)  10.  L.  617,  23  Atl.  687,  26  A.  8.  R.  44L 

8,  Williams  v.  Allen,  10  Humph.  Note:  26  A.  S.  R.  453. 

(Tenn.)  337,  51  Am.  Dec  709.  As  to  when  title  passes  in  case  of 

9.  Standarct  Oil  Co.  v.  Van  Etten,  f.  o.  b.  shipmoits,  see  supra,  par.  508. 
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of  the  buyer."  If,  in  case  of  a  sale  on  credit  and  shipment  by  carrier 
to  the  buyer,  the  buyer  should  refuse  to  accept  the  goods  from  the 
Carrie,  it  would  seem  that  the  title  would^remain  in  ti^e  seller  on  the 
ground  that  there  had  been  no  acceptance  by  the  buyer  sufficient  to 
consummate  the  transfer  of  the  title  to  the  buyer,  the  delivery  to  the 
carrier  not  only  reserving  to  the  seller  a  right  of  stoppage  in  transitu 
but  also  leaving  a  locus  poenitentise  to  the  debtor  to  decline  to  be 
guilty  of  accepting  the  property  from  the  carrier,  with  knowledge  of 
his  inability  to  pay  for  it.'*  Thus  where  a  purchase  is  made  by  an 
insolvent  without  disclosing  bis  luiancial  condition,  though  this  is 
not  such  a  fraud  as  will  entitle*  the  buyer  to  rescind  the  sale,^*  still 
where  the  buyer,  while  tlie  goods  were  in  transit,  made  an  assign- 
ment for  the  benefit  of  his  creditors  and  at  the  time  directed  his 
assignee  to  ship  the  goods  back  to  the  seller,  it  has  been  held  that  the 
seller  was  entitled  to  reclaim  the  goods  from  the  assignee.^'  The 
nonacceptance  by  the  buyer  seems  to  be  the  basis  of  the  English  de- 
eimons  in  cases  of  this  character.^*  It  has  been  held  that  a  buyer 
after  an  alleged  purchase  of  goods  in  payment  of  a  pre-existing  debt 
is  estopped  by  the  levy  of  an  execution  in  his  favor  upon  the  same 
goods,  as  the  property  of  the  seller,  from  claiming  the  goods  in  any 
other  way  than  by  virtue  of  such  levy,  and  that  this  is  so,  although  the 
evidence  shows  that  he  did  not  intend  by  such  levy  to  abandon  his 
alleged  purchase,  and  was  advised  by  counsel  that  it  would  not  affect 
his  tide  to  the  goods,  the  property  having  been  also  attached  by  other 
creditors  of  the  seller.^'  Where  a  barter  has  become  complete,  for 
one  of  the  parties  afterwards,  without  consent  of  the  other,  to  resume 
possession  of  his  former  property  is  simply  a  tort,  and  does  not  rein- 
vest him  with  titie.'^  The  construction  and  effect  of  contracts  "on 
sale  or  return"  and  the  performance  by  the  buyer  of  the  conditions 
attached  to  his  rig^t  to  return  are  discussed  later.'* 

As  between  Buyer  and  Third  Persons 

312.  As  against  Subsequent  Purchasers  Generally. — ^While  there 
is  no  doubt  that  property  in  chattels  may  pass  by  a  bargain  and  sale ' 
for  a  sufficient  consideration,  without  delivery^  as  between  the  parties 
to  the  sale,  still,  as  against  every  one  but  the  seller,  there  must  be  a 

delivery  of  the  possession,'**  And  as  a  general  rule  when  the  same 
chattel  is  sold  to  two  different  persons,  by  transfers  equally  valid- as 

12.  Startervant  v.  Orser,  24  N.  T.     16.  See  Sturtevant  v.  Orser,  24  N. 

638,  82  Am.  Dec.  321.  T.  538,  82  Am.  Dee.  321. 

Note:  82  Am.  Dec.  326.  17.  Field  v.  Langsdorf,  43  Mo.  32, 

18.  Stnrtevant  v.  Oraer,  24  K.  T.  97  Am.  Dec.  367. 

538,  82  Am.  Dee.  321.  18.  Cook  v.  Pinkerton,  81  Oa.  89,  7 

Note:  82  Am.  Dec.  326.  S.  B.  171, 12  A.  S.  R.  297. 

14.  See  infra,  par.  591.  19.  See  infra,  par.  720  et  seq. 

15.  Belding  v.  Franklend,  8  Lea  20.  Babb  t.  Clemson,  10  Sere.  &  R. 
(Tenn.)  67,  41  Am.  R^.  630.  (Pa.)  419, 13  Am.  Dee.  684;  Ileteher 
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between  the  seller  and  the  buyer,  he  who  first  lawfully  acquires  the 
possession  will  hold  it  against  the  other. ^  If  the  second  purchaser 
first  lawfully  acquires  the  possession  he  will  hold  as  against  the  first,* 
and  the  fact  that  the  second  buyer  purchased  in  conaideratioD  of  an 
antecedent  debt  does  not  prevent  him  from  acquiring  title  as  af^ainst 
the  prior  purchaser.'  On  the  other  hand  if  the  fiiat  buyer  lawfully 
acquires  the  possession  before  the  second,  the  first  sale  will  thereby  be 
perfected  as  against  the  claim  of  the  second  purchaser.*  This  gen- 
eral rule  as  to  the  effect  of  the  seller's  retention  of  possession  is  carried 
into  the  English  Sale  of  Goods  Act,  which  provides  that  "where  a 
person  having  sold  gooda  continues  or  is  in  possession  of  the  goods, 
or  of  the  documents  of  title  to  the  goods,  the  delivery  or  transfer  by 
that  person,  or  by  a  mercantile  agent  acting  for  him,  of  the  goods 
or  documents  of  title  under  any  sale,  plec^e,  or  other  disposition 
thereof,  to  any  person  receiving  the  same  in  good  faith  and  without 
notice  of  the  previous  sale,  shall  have  the  same  effect  as  if  the  person 
making  the  delivery  or  transfer  were  expressly  authorized  by  the 
owner  of  the  goods  to  make  the  same."  *  In  some  cases,  however,  the 
view  is  taken  that  as  against  a  second  purchaser,  the  retention  of 
possession  by  the  seller  is  at  most  prima  facie  evidence  of  fraud,  and 
if  the  sale  was  in  fact  bona  fide,  it  will  be  good  as  against  the  second 
purchaser,  though  he  had  no  notice  of  the  prior  sale.' 

313.  As  against  Creditors  of  Seller  Generally. — It  is  generally  held 
that  a  sde  without  delivery  of  the  possession  is  ineffectual  both  at 
common  law  and  under  the  statutes  directed  against  fraudulent  trans- 
fers to  transfer  the  title  as  against  attaching  and  execution  creditors 
of  the  seller.'    On  the  other  hand  in  a  number  of  jurisdictions  the 

V.  Howard,  2  Aikens  (Vt.)  115,  16  Notes:  9  Am.  Dec  123;  60  A.  S. 

Am.  Dec.  686.  R.  237. 

1.  Jewett  V.  Lincoln,  14  Me.  116,  3.  Fletcher  v.  Howard,  2  Aikens 

31  Am.  Dee.  36;  Ludwig  v.  Fuller,  17  (Vt.)  115,  16  Am.  Dec.  686. 

Me.  162,  35  Am.  Dec.  245;  Lanfear  4.  Jewett  v.  Lincoln,  14  Me.  116, 

V.  Sumner,  17  Mass.  110,  0  Am.  Dec.  31  Am.  Dec.  36.    See  also  Lamaon  t. 

119;  Brown  v.  Pierce,  97  Mass.  46,  93  Patch,  5  Allen  (Mass.)  586,  81  Am. 

Am.  Dec.  57;  Ricker  v.  Cross,  5  N.  Dec.  765. 

H.  570,  22  Am.  Dec.  480;  Winslow  v.  5.  A  similar  provision  is  contained 

Leonard,  24  Pa.  St.  14,  62  Am.  Dec.  in  the  New  York  Sale  of  Goods  Act. 

:}54:  Fletcher  v.  Howard.  2  Aikens  6.  Shaddon    v.    Knott,    2  Swan 

(Vt)  115,  16  Am.  Dec.  686.  (Tenn.)  3o8,  58  Am.  Dec.  63. 

Lanfear  v.   Snmner,  17   Mass.  7.  Hamilton  v.  Kussell,  1  Cranch 

110,  9  Am.  Dec  119;  Winslow  v.  309,  2  U.  S.  (L.  ed.)  118;  Herr  v. 

Leonard,  2i  Pa.  St.  14,  62  Am.  Dec.  Denver  Milting,  etc.,  Co.,  13  Colo.  406, 

354;  Davis  t.  Bi^er,  62  Pa.  St.  242,  22  Pac.  770,  6  L.R.A.  641;  Croaeh 

1  Am.  Rep.  393 ;  Stepbeus  v.  QifiFord,  v.  Carrier,  16  Conn.  505,  41  Am.  Dec. 

137  Pa.  St.  219,  20  AU.  542,  21  A.  S.  156;  Corgan  v.  Frew,  39  lU.  31,  89 

R.  868;  Fletcher  v.  Howard,  2  Aikens  Am.  Dee.  286;  Cobb  v.  Haskell,  U 

(Vt.)  115,  16  Am.  Dee.  686.    See  Me.  303,  31  Am.  Dec.  56;  Ludwig  v. 

also  Jennings  v.  Flanagan.  6  Dans  Fuller,  17  Me.  162,  35  Am.  Dee.  246; 

(Ky.)  217,  30  Am.  Deo.  683.  McKee  v.  aarcelon,  60  Me.  165,  11 
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view  is  taken  that  the  retention  of  posseesion  by  the  seller  is  only 
prima  facie  evidence  of  fraud  which  may  be  rebutted,  and  if  the  bona 
tides  of  the  transaction  is  shown,  the  sale  will  be  sustained  as  against 
subsequent  creditors  of  the  seller,^  and  it  has  been  held  that  though 
a  sale  of  personal  property  is  presumptively  fraudulent  for  want  of 
change  of  possession,  yet  the  evidence  rebutting  such  presumption 
may  be  so  clear  and  free  from  dispute  aa  to  justify  the  court  in  refus- 
ing to  submit  the  question  of  fraud  to  the  jury.*  Again,  the  view  has 
been  taken,  it  seems,  that  if  there  has  been  no  delivery  actual  or 
constructive,  though  the  sale  as  between  the  parties  is  sufficient  to 
transfer  the  title,  it  cannot  be  sustained  as  against  levying  creditors 
of  the  seller.^*  Thus  it  has  been  held  that  the  mere  delivery  of  a 
bill  of  sale  to  the  buyer  will  not  perfect  the  sale  aa  against  the  levying 
creditors  of  the  seller,  though  the  sale  was  bona  fide  and  as  between 
the  parties  passed  the  title  in  pursuance  of  their  intention,"  and 
where  the  property  was  in  the  hands  of  a  third  person  such  as  a  ware- 
houseman, notice  to  the  bailee  of  the  sale  has  been  held  necessary." 
On  the  other  hand  if  there  was  an  actual  or  constructive  delivery 
though  the  seller  continued  in  the  actual  possession,  it  has  been  held- 
that  if  the  sale  was  in  fact  bona  fide  such  retention  of  possession  will 
not  invalidate  it"  An  exception  to  the  general  rule  that  the  retention 
6f  possession  by  a  seller  renders  the  sale  fraudulent  or  prima  facie 
fraudulent  as  to  creditors  of  the  seller  is  made  in  the  case  of  sales 
under  judicial  process.^*  This  is  because  the  sale  is  not  the  act  of 
the  person  retaining,  but  of  the  law;  and  because  a  judicial  sale,  being 
conducted  by  the  sworn  officer  of  the  court,  shall  be  deemed  fair  till 

Am.  Rep.  200;  Baldwin  v.  Thayer,  71  Convbtances,  vol.  12,  p,  531  et  Beq., 

N.  H.  2j7,  52  Atl.  852,  93  A.  S.  R.  as  to  the  general  effect  of  retention  of 

510  (announcing  the  law  of  Vermont  possession  by  the  seller, 

by  which  the  case  was  governed) ;  Mar-  9.  Prentiss  Tool,  etc.,  Co.  v.  Schir- 

tin  V.  Mathiot,  14  Serg.  &  R.  (Pa.)  mer,  136  N.  Y.  305,  32  N.  E.  849,  32 

214, 16  Am.  Dec.  491;  Clow  v.  Woods,  A.  S.  R.  737. 

6  Serg.  A  R.  (Pa.)  275,  9  Am,  Dec.  10.  Hallgarten    v.    Oldham,  133 

346;  Babb  v.  Clemson,  10  Serg.  &  R.  Mass.  1,  46  Am.  Rep.  433. 

(Pa.)  4^,  13  Am.  Dec.  684;  Eagle  v.  11.  Dempsey  v.  Qardner,  127  Mass. 

Eicbelberger,  6  Watts  (Pa.)  20,  31  381.  34  Am,  Rep.  389. 

Am.  Dec.  449;  Stephens  v.Oifford.  137  12.  Hallgarten    v.    Oldham,  135 

Fa.  St.  219,  20  Atl.  542,  21  A.  S.  R.  Mass.  1,  46  Am.  Rep.  433. 

868;  Hudnal  v.  Wilder,  4  MeCord  13.  Sbumway  v.   Rutler,  8  Pick. 

(S.  G.)  294,  17  Am.  Dec.  744.  (Mass.)  443,  19  Am.  Deo.  340;  In- 

Note:  97  Am.  Dee.  340.  galls  v.  Herriek,  108  Mass.  351,  11 

8.  Fleming  v.  Townseud,  6  Oa.  103,  Am.  Rep.  360. 

50  Am.  Dee.  318;  Thomdike  v.  Bath,  14.  Myeis  v.  Harvey,  2  Pen.  &  W. 

114  Mass.  116, 19  Am.  Rep.  318;  Law-  (Fa.)  478,  23  Am.  Dec  60;  Dick  v. 

rence  v.  Barnham,  4  Nev.  361,  97  Am.  Cooper,  24  Pa.  St.  217,  64.  Am.  Dee. 

Dee.  540;  Biasell  v.  Hopkins,  3  Cow.  652;  Boardman  v.  Keeler,  1  Aikens 

(N.  Y.)  166,  16  Am.  Dae.  259;  Shad-  (Yt.)  158,  15  Am.  Dec  670  and  note; 

don  T.  Knott,  2  Swan  (Tenn.)  358,  Caswell  v.  Jones,  65  Vt.  457,  26  Att 

68  Am.  Dee.  6a    Bee  TaAvmnxm  529,  36  A.  8.  B.  879,  20  LJLA.  503. 
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it  is  proved  to  be  otherwiae.^^  In  Louisiana  delivery  is  necessary  to 
transfer  the  titio  to  chattels  sold,  without  which  the  property  re- 
mains subject  to  levy  by  creditors  of  the  seller.^*  The  law  of  the 
state  in  which  the  chattel  sold  is  situated  controls  in  determining 
whether  a  sale  thereof,  though  made  in  another  state,  is  valid  as 
against  creditors  of  the  seller  who  levy  on  the  chattel.^' 

314.  Effect  of  Notice  of  Sale  or  Subsequent  Taking  of  Possession,—- 
The  reason  why  a  sale,  even  though  the  price  is  paid,  is  not  good  as 
respects  third  persons  without  a  deHvery  is  that  the  law  regards  the 
buyer  as  in  fault,  and  as  acting  unfairly  and  fraudulently  in  allowing 
the  seller,  by  retaining  the  possession,  to  hold  out  the  apparent  evi- 
dence of  ownership,  and  thereby  induce  otiiers  to  purchase  or  to  credit 
him  to  their  injury;  hence  it  would  seem  and  it  has  been  so  held  if  the 
third  party  bad  notice  of  such  sale  before  his  rights  accrued,  he  cannot 
allege  any  defect  in  the  sale  for  want  of  a  delivery,  bedause  ho  was  not 
injured  by  it.'®  According  to  the  view  taken  in  other  cases,  however, 
the  want  of  immediate  delivery,  accompanied  by  an  actual  and  con- 
tinued change  of  possession,  in  the  sale  of  goods  and  chattels,  is  con- 
clusive evidence  of  fraud  in  the  seller  as  against  attaching  creditors, 
whether  the  latter  knew  of  the  sale  or  not.'*  And  it  has  been  held 
that  notice  to  the  officer  holding  the  writ,  before  levy,  is  not  such  a 
notice  to  the  levying  creditor  as  to  perfect  the  sale  as  against  such 
creditor.*^  In  most  jurisdictions  the  view  is  taken  that  if  the  buyer 
obtains  possession  by  consent  of  the  seller  before  any  attachment  or 
levy  by  creditors  of  the  seller,  the  bwsfer  becomes  complete  and 
valid  as  against  them,  though  until  such  possession  was  taken  it  was 
invalid  by  reason  of  the  seller's  retention  of  possession.'  In  some 
jurisdictions,  however,  the  subsequent  acquisition  of  possession  by 
the  buyer  before  levy  by  the  seller's  creditor  is  held  not  to  validate 
the  sale.^  Where  the  same  chattels  Eire  sold  to  two  persons  if  the  first 

15.  Meyers  t.  Harvey,  2  Pen.  &  W.  361,  97  Am.  Dec  540;  Baldwin  v. 
(Pa.)  478,  23  Am,  Dec  60.  Thayer,  71  N.  H.  257,  52  AU.  852,  93 

16.  Ramsey  t.  Stevenson,  5  Mart.  A.  S.  R.  510  (announcing  the  law  of 
0.  S.  (La.)  23, 12  Am.  Dec  468;  Pea-  Vermont). 

body  v.  Carrol,  9  Mart.  0.  S.  (La.)  20.  McKee  v.  Gareelon,  60  Me.  165, 

295.  13  Am.  Dec  305.  11  Am.  Rep.  200. 

17.  Tharet  v.  Jenkins,  7  Martin  O.  1.  Shnmway  v.  Rntter,  8  Pick. 
S.  (La.)  318,  12  Am.  Dec  508;  Hall-  (Mass.)  443, 19  Am.  Dec  340;  Ingalls 
garten  t.  Oldham,  135  Mass.  1,  46  v.  Herriek,  108  Mass.  351,  11  Am. 
Am.  Dec  433;  Baldwin  v.  Thayer,  71  Rep.  360;  Western  Min.  Supply  Co. 
N.  H.  257,  62  AtL  852,  93  A.  8.  R.  v.  Quinn,  40  Mont.  156,  106  Pac  732, 
610;  Bom  v.  Shaw,  29  Pa.  St  288,  135  A.  8.  R.  612,  20  Ann.  Cas.  173, 
72  Am.  Dec  633.  8  L.R.A.(N.S.)  214.  See  also  Bart- 
Note:  64  L.RJL.  829.  lett  v.  Blake,  37  Me.  124^  68  Am.  Dec 
See  snpra,  par.  298.  776. 

18.  Ludwig  v.  Fuller,  17  Me.  162,  Notes:  65  Am.  Dec.  496  ;  28  L.BA 
35  Am.  Dec  246.  (N.S.)  214;  20  Ann.  Caa.  176. 

'i9.  LawKoea  v.  Bumham,  4  Neb.  2.  Chenery  v.  Pafaner,  6  CaL  119, 
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pUTcbaser  lawfully  acquires  the  possession  before  the  second,  the  first 
sale  will  be  thereby  perfected  as  against  the  second  purchaser.* 

315.  Sale  of  Ftoperty  Having  Potential  Existence  Only.— The 

doctrine  of  retention  of  possession  by  the  seller  as  invalidating  the 
sale  as  against  his  creditors  does  not  apply  to  a  sale  of  property  which 
has  a  potential  but  not  an  actual  existence  at  the  time  of  Uie  sale, 
because  the  seller  cannot  be  said  to  retain  possession  of  that  which  he 
can  never  be  said  to  have  had  an  actual  possession  as  owner.*  Thus 
where  brood  mares  were  sold  to  be  kept  on  the  seller's  premises,  all 
their  colts  by  the  seller's  stallion  to  belong  to  the  buyer,  it  was  held 
that  though  the  keeping  of  the  mares  in  the  seller's  bam  might  be 
such  a  retention  of  possession  by  him  as  to  invalidate  their  sale  as 
against  his  creditors,  the  keeping  of  the  colts  thereafter  foaled  on  the 
premises  would  not  invalidate  their  sale.*  So  a  sale  by  a  lessee  to  his 
landlord  of  the  crops  to  be  raised  on  the  leased  premises  is  valid  as 
against  the  lessee's  attaching  creditors,  without  any  necessity  for  a 
dehvery  of  possession  to  the  buyer  even  after  the  crops  are  harvested.* 

316.  Delivery  to  Third  Person. — delivery  of  the  subject  matter 
of  a  sale  to  a  third  person  with  the  consent  of  the  buyer  to  hold  for 
him  is  a  sufficient  delivery  and  change  of  possession  to  validate  the 
sale  as  against  a  subsequent  purchaser  or  levying  creditor  of  the 
seller,'  and  ordinarily  a  delivery  to  a  carrier  for  shipment  to  the  buyer 
will  not  only  operate  to  transfer  the  title  as  between  the  parties,*  but 
is  also  sufficient  to  give  validity  to  the  sale  as  against  levying  creditors 
of  the  seller.*  So  where  wood  was  purchased  to  be  delivered  in  the 
yards  of  a  railroad  company,  its  delivery  there  was  held  sufficient  to 
render  the  sale  effective  as  against  levying  creditors  of  the  seller.'* 

317.  Constructive  Delivery  GeneiaUyw — A  constructive  delivery 
noay  be  sufficient  to  pass  the  title  as  against  subsequent  purchapezs 
from  and  levying  creditors  of  the  seller,  provided  tiie  buyer  is  not 
guilty  of  laches  in  taking  actual  possession  when  the  opportunity 
arises.^^  As  has  been  well  said,  it  is  ea^  enough  to  undastand  the 

65  Am.  Dee.  493  and  note;  Haggles  6.  Hull  v.  HhH,  48  Conn.  2S0,  40 

Cannedy,  127  CaL  300,  53  Pas.  911,  Am.  Rep.  165. 

59  Pae.  827,  46  UBA.  371.  See  also  7.  Bonner  v.  ICarsh,  10  Smedea  ft  H. 

Western  Mm.  Supply  Co.  v.  Qninn,  (Mias.)  376,  48  Am.  Dee.  754;  Hoi- 

40  Mont  156, 105  Pao.  732, 135  A  8.  brotdt  v.  Wigfat,  24  Wend.  (N.  Y.) 

R.  612,  20  Ann.  Gas.  173,  28  LJI.A.  109,  35  Am.  Dee.  607. 

(N.S.)  214  (disapimmng  eases  from  8.  See  snpra,  par.  304. 

other  jnria^etions).  9.  Grove  t.  Bnen,  8  How.  12 

Notes:  28  L.RA.(N.S.)  216;  20  U.  8.  (L.  ed.)  1142;  HaUiday  v.  Ham- 
Ann.  Cas.  176.  ilton,  11  WaU.  660,  20  U.  8.  (L.  ed.) 

a  See  supra,  par.  312,  214;  Hall  v.  Richardson,  16  Md.  397, 

4.  HuU  V.  Hull,  48  Conn.  260,  40  77  Am.  Dee.  303. 

Am.  Bep.  165.  And  see  mipra,  par.     Hote:  22  LJtA.  426, 

61.  10.  National  Bank  v.  Dayton,  102 

5.  Hnll  V.  HoU,  48  Codb.  260,  40  U.  8.  60.  26  U.  8.  (L.  ed.)  77. 


Am.  Bep.  165. 


11.  GAbmm  v.  Stevens,  8  How.  384, 
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meaning  of  the  woTcb  "immediate  delivery"  as  used  when  applied  to 
the  sale,  over  the  counter,  of  small  articles  of  merchandise;  but  when 
one  attempts  to  apply  the  same  meaning  to  a  sale  of  a  kiln  of  hot 
bricks,  or  hay  in  the  swath,  stack,  or  mow,  or  a  large  quantity  of  ore 
in  bins,  he  appreciates  fully  the  difficulty  in  the  way  of  establishing 
a  hard  and  fast  rule  applicable  to  all  cases.  It  is  not  now  an  open 
question  that  there  may  he  such  a  constructive  delivery  aa  will  fully 
satisfy  the  requirements  of  the  law;  for  the  law  does  not  demand 
impossibilities.'*  It  has  been  said,  however,  that  the  doctrine  of 
constructive  delivery  should  not  be  extended,  as  the  want  of  an  open 
and  visible  change  of  possession  is  likely  to  occasion  false  credit  and 
frauds  on  the  creditors  of  the  seller.^*  And  ordinarily  a  constructive 
delivery  cannot  take  the  place  of  an  actual  delivery  and  change  of 
possession  when  the  latter  can  be  reasonably  made.**  If  the  prop- 
eity  is  at  the  time  of  the  sale  in  the  possession  of  the  buyer  no  further 
act  of  delivery  is  necessary  to  render  the  sale  valid  as  against  the 
seller's  creditors.'* 

318.  General  Application  of  Rule  as  to  Constructive  Delivery. — 
In  case  of  a  sale  of  growing  crops  a  constructive  delivery  as  by  identify- 
ing and  marking  off  the  field  or  port  of  the  field,  the  crop  on  which 
is  sold,  will  be  effectual  to  pass  the  title  as  against  subsequent  levying 
creditor  of  the  seller.'*  So  in  case  of  the  sale  of  a  vessel  at  sea,  if 
the  buyer  is  hot  guilty  of  any  laches  in  taking  possession  on  the  arrival 
of  the  vessel,  the  sale  will  be  upheld  as  against  levying  creditors  of 

12  U.  S.  (L.  ed.)  1123;  Taney  v.  868;  Kinney  v.  Rock  Springs  First 

Penn.  Not.  Bank,  232  U.  ti.  174,  34  S.  Nat.  Bank,  10  Wyo.  115,  67  Pae.  471, 

Ct.  288,  58  U.  8.  (L.  ed.)  558;  Cocke  98  A,  S.  R.  972, 

V.  Chapman,  7  Ark.  197,  44  Am.  Dtc.  Note:  97  Am.  Dec.  347. 

536;    Cummins   v.   Griggs,   2   Duv.  12.  Western   Min.   Supply  Co.  v. 

(Ky.)  87,  87  Am.  Dec.  4a2;  Southern  Quiun,  40  Mont.  156,  105  Pac.  732, 

Bank  v.  Wood,  14  La.  Ann.  554,  74  135  A.  8.  R.  U12,  20  Ann.  Cas.  Ii3, 

Am.  Dec.  446;  Ludwig  v.  Fuller,  17  28  L.R.A.(N.S.)  214. 

Me.  162,  35  Am.  Dec.  245;  Bethel  13.  Cobb  v.  HaskeU,  14  Me.  303,  31 

Steam  Mill  Co.  v.  Brown,  57  Me.  9,  Am.  Dec.  56. 

99  Am.  Dec.  752;  McKee  v.  Oarcelon,  14.  Note:  97  Am.  Dec.  345. 

60  Me.  1U5,  11  Am.  Rep.  200;  Legg  15.  Broun  v.  Piezve,  97  Mass.  46, 

T.  Willard,  17  Pick.  (Mass.)  140,  28  93  Am.  Dec.  57. 

Am.  Dec.  282;  Western  Min.  Supply  16.  Oralf  v.  Fitch,  58  111.  373,  11 

Co.  V.  Quinn,  40  Mont  156,  105  Pae.  Am.  Rep.  85;  Cummings  v.  Griggs,  2 

732,  135  A.  S.  R.  612,  20  Ann.  Cas.  Duv.  (Ky.)  87,  87  Am.  Dec.  482.  In 

173,  28  L.R.A.(N.S.)  214;  Tognini  v.  Lamson  v.  Patch,  5  Allen  (Mass.)  586, 

Kyle,  17  Nev.  209,  30  Pac.  829,  45  81  Am.  Dec.  765,  it  was  held  that  there 

Am.  Rep.  442;  Ricker  v.  Cross,  5  N.  was  not  a  constructive  delivery  of  bay 

H.  570,  22  Am.  Dec.  480;  Coming  v.  as  a  chattel,  sufficient  to  pass  title  to  it, 

Records,  69  N.  H.  390,  46  All.  462,  whera  the  only  act  done  by  the  seller 

76  A.  S.  R.  178;  Renninger  v.  Spatz,  was  to  pluck  a  handful  of  the  half 

128  Pa.  St.  524,  18  All.  405,  15  A.  grown  grass*  and  deliver  U  to  the  buy- 

S.  R.  692;  Stephens  v.  Gifford,  137  er  in  the  field. 

Pa.  St.  219|  20  AU.  642,  21  A.  S.  R. 
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the  seller;  and  a  sale  of  a  ship  in  a  distant  port  has  been  held  to 
stand  on  the  same  footing  as  the  sale  of  a  ship  at  sea.'^  The  some 
has  been  held  true  with  regard  to  the  sole  of  a  cargo  at  sea.^"  But  it 
has  been  held  that  when  a  ship  at  sea  is  transferred  the  buyer  takes 
her  subject  to  all  incumbrances  on  her  by  the  persons  in  charge  before 
notice  of  the  transfer.  This  doctrine  seems  to  be  reasonable  and 
necessary  to  secure  the  interests  of  persons  abroad,  who  may  have 
lawfully  acquired  a  lien  on  the  ship,  and  who  can  have  no  means  of 
knowing  anything  done  to  aCFect  the  title  by  an  owner  at  home  after 
the  sailing  of  the  ship.  Thus,  if  the  vessel  should  be  hypothecated 
abroad  after  a  sole  of  her  at  home,  the  hypothecation  would  take  the 
place  of  the  sale.  So  if  she  should  be  chartered  or  let  to  freight  by 
the  master  or  supercargo,  having  authority^  the  transfer  at  home 
must  be  subject  to  these  cbarges  on  thd  vessel  abroad.*^  So  where  a 
ship  at  sea  belonging  to  a  partnership  was  sold  by  one  of  the  partners 
at  home,  and  subsequently  sold  and  possession  delivered  by  the  other 
partner  abroad  under  whose  control  she  then  was,  and  who  had  no 
knowledge  of  the  prior  sale,  it  has  been  held  that  the  second  sale 
passed  the  title  as  against  the  former.  These  qualifications  do  not, 
however,  extend  to  levying  creditors,  so  as  to  invalidate  the  sale  as 
against  them  if  the  buyer  uses  due  diligence  in  taking  possession  upon 
the  arrival  of  the  vessel.*  Whisky  stored  in  a  bonded  warehouse  is 
not  removable  without  the  payment  of  the  revenue  tax,  and  therefore 
the  fact  that  the  whisky  remains  in  such  warehouse  will  not,  it 
seems,  render  the  sale  invalid  as  against  creditors  of  the  seller  or  as 

17.  Cropo  v.  Kelly,  16  Wall.  CIO,  Louisiana  port  and  is  there  levied  on 
21  U.  S.  (L.  ed.)  430;  Badlam  v.  by  the  ereditore  of  tiie  seller.  Tlmret  v. 
Tucker,  1  Pick.  (Mass.)  389,  11  Am.  Jenkins,  7  Mart.  O.  S.  (La.)  318,  12 
Dec.  202;  Portland  Bank  v.  Stacey,  Am.  Dec.  508;  Southern  Bank  v. 
4  Mass.  G61,  3  Am.  Dec.  253;  Lamb  Ward,  14  La.  Ann.  554,  74  Am.  Dec. 
T.  Durant,  12  Mass.  54,  7  Am.  Dec.  446. 

31;  BnlTington  t.  Curtis,  15  Mass.  527,     18.  Ricker  v.  Cross,  S  N.  H.  570, 

8  Am.  Dec.  115;  Bicker  v.  Cxt»a,  5  22  Am.  Dec.  480. 

N.  11.  570,  22  Am.  Dec.  480.  19.  Winslow  v.  Norton,  29  Me.  419, 

Note:  11  Am.  Dec.  208.  50  Am.  Dec.  601;  Purtlund  Bunk  v. 

It  seems  to  be  othenh-ise,  however,  Stacey,  4  Mass.  tiOl,  3  Am.  Dec.  233; 
ander  tlie  civil  law  as  administered  Ricker  v.  Cross,  G  N.  H.  570,  22  Am. 
in  Louisiana  under  which  property  Dee.  480.  But  see  Ltinfuar  v.  Sum- 
does  not  pass  by  contract  but  by  de>  ner,  17  Mass.  110,  0  Am.  Dec.  119. 
tivery,  traditionibus  non  partis.  Tbur-  20.  Portland  Bank  v.  Stuhlis,  6 
et  V.  Jenkins,  7  Mart.  0.  S.  (La.)  Mass.  422,  4  Am.  Dec  151;  Lamb  v. 
318,  12  Am.  Dec  608  (referring  to  Durant,  12  Mass.  54,  7  Am.  Dec.  31. 
and  explaining  on  earlier  cose).  See  also  Badlam  v.  Tucker,  1  Pick. 

But  where  the  sale  takes  place  in  a  (Mass.)  389,  11  Am.  Deo.  202. 
state  governed  by  the  common  law,      1.  Lamb  v.  Durant,  12  Mass.  54, 
between  persons  there  residcdt,  effect  7  Am.  Dee.  31;  Badlam  v.  Tuckfir,  1 
will  be  given  thereto  in  Louisiana  if  Pick.  (Mass.)  380,  11  Am.  Dec  202. 
the  vessel  sulmequently  arrives  at  a 
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against  his  trustee  in  bankruptt^  who  nioceeds  to  all  the  rights  <^ 

the  creditors.* 

319.  Animals*  Slaves,  Estraya. — ^It  seems  that  in  case  of  a  sale  of 

cattle  roaming  at  large,  as  in  the  earlier  days  on  the  western  ranges, 
the  execution  of  a  hill  of  sale  wherein  the  cattle  are  described  by  their 
brand,  all  of  such  brand  being  sold  so  an  to  obviate  any  necessity  for 
a  segre^tion  to  further  identify  those  sold,  and  the  intention  of  the 
parties  being  to  transfer  title  to  the  buyer,  is  a  sufficient  constructive 
delivery  to  perfect  the  sale  as  against  subsequent  levying  creditors  of 
the  seller,  especially  if  the  buyer  is  guilty  of  no  subsequent  delay  in 
taking  actual  possession;*  and  undoubtedly  a  good  delivery  and  con< 
tinued  change  of  possession  is  clearly  constituted  by  the  act  of  the 
buyer  in  collecting  them  together,  marking  them  wiUi  his  brand,  and 
turning  them  out  to  pasture  on  their  accustomed  ranged  It  has  also 
been  held  that  if  on  the  sale  of  all  of  a  large  band  of  sheep  supposed 
to  contain  a  certain  number,  it  is  unexpectedly  found  at  the  time 
and  place  of  delivery  that  a  consdderable  number  have  strayed,  and 
the  remainder  are  delivered,  whereupon  the  purchaser  institutes  search 
for  the  strays  without  success,  there  is  sufficient  delivery  of  the  missing 
aheep  to  consummate  their  sale  as  against  a  judgment  creditor  of  the 
seller,  who  on  finding  them  levies  on  and  sells  them  under  execution.' 
While  the  institution  of  slavery  was  in  existence  a  sale  of  a  slave, 
who  had  run  away,  evidenced  by  a  bill  of  sale,  has  been  upheld  as 
against  subsequent  levying  creditors  of  the  seller.' 

320.  Bulky  or  Ponderous  Articles. — In  case  of  the  sale  of  bulky  or 
ponderous  articles  which  from  their  nature  are  not  capable  of  a 
manual  possession,  the  same  indicia  of  a  delivery  and  change  of  pos- 
session is  not  required  to  sustain  the  sale  as  against  the  creditors  of 
the  seller  as  in  case  of  articles  readily  movable.'  Thus  it  has  been 
held,  in  case  of  a  sale  of  logs  lying  on  the  ice  of  a  river  and  on  the 
land  of  strangers,  that  no  actual  removal  is  necessary  to  render  the 

2.  Taney  v.  Penn.  Nat  Bank,  232  Co.,  102  AA.  344,  144  8.  W.  524,  39 
U.  S.  174,  34  8.  Ct  288,  58  U.  S.  (U  L.R.A.(N.S.)  461;  KeUogg  v.  Newspa- 


3.  Walden  v.  Murdoek,  23  CaL  640,  £.  411,  53  A.  S.  R.  300;  Ludwig  t. 


4.  Walden  x.  Mardock,  23  Cal.  540,  Van  Brunt  v.  Pike,  4  GUI  (Md.)  270, 
83  Am.  Dec.  X35.  See  also  Western  45  Am.  Dec.  126;  Western  Min.  Sup- 
Min.  Supply  Co.  v.  Qaitin,  40  Mont,  ply  Co.  t.  Quinn,  40  Mont.  156,  105 
156,  105  Pac  732,  135  A.  S.  B.  612.  Piie.  732,  135  A.  S.  R.  612,  20  Ann. 
20  Ann.  Cas.  173,  28  L.R.A.(N.8.)  Cas.  173,  28  L.R.A.(N.6.)  214;  To- 
214.  gnini  v.  Kyle,  17  Nev.  209,  30  Pac 

5.  Kinney  t.  Rock  Springs  First  829,  46  Am.  Rep.  442.  See  also 
Nat.  Bank,  10  Wyo.  115,  67  Pac.  471,  Thompson  Mfg.  Co.  v.  Smith,  67  N. 
98  A.  S.  R.  972.  H.  409,  29  Ati.  405,  68  A.  S.  R.  679. 

6.  Cooke  r.  Chapman,  7  Ark.  197,  Notes:  56  Am.  Dee.  643  ;  97  Am. 


ed.)  558. 


per  Co.  V.  Peterson,  162  lU.  158,  44  N. 


83  Am.  Deo.  135. 


FoUer,  17  Me.  162,  35  Am.  Dec.  245; 


44  Am.  Dec.  536. 
7.  McDermott  v.  Kimball  Lumber 


Dee.  346  ;  53  A.  8.  B.  303. 
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sale  valid  against  the  creditors  of  the  seller.*  So,  in  case  of  a  sale  of 
stacks  of  lumber,  marking  them  with  Uie  name  of  the  buyer,  thou^ 
they  were  left  in  the  seller's  lumber  yard,  has  been  upheld  as  a 
sufficient  delivery  aa  against  a  subsequent  purchaser."  Also  in  case 
of  a  sale  of  charcoal  in  pits  on  the  seller's  land  marking  the  pits  with 
the  buyer's  name,  who  also  employed  a  person  to  visit  and  look  after 
the  pite,  has  been  held  a  sufficient  change  of  possession  to  render  the 
sale  valid  as  against  creditors  of  the  seller.^o  On  the  other  hand  it 
has  been  held  in  the  case  of  the  sale  of  lumber  piled  in  the  lumber 
yard  of  the  seller  that  pointing  out  to  the  buyer  the  piles  of  lumber 
sold  with  directions  to  take  it  away  was  not  a  sufficirait  delivery  and 
change  of  possession  to  validate  the  sale  as  against  subsequent  attach- 
ing creditors,  where  for  several  months  thereafter  the  buyer  exercised 
no  acts  of  ownership  over  the  lumber.** 

321,  Control  of  Place  Where  Property  Is  Stored. — ^If  the  property 
after  the  sale  continue  to  be  on  land  or  in  buildings  in  the  exclusive 
possession  or  control  of  the  buyer,  though  there  has  been  no  formal, 
delivery,  it  is  a  sufficient  change  of  possession  to  validate  the  sale  as 
against  a  purchaser  from  or  levying  creditor  of  the  seller.*'  So  if  a 
person  sells  land  and  the  personal  property  thereon,  the  entry  on  and 
possession  of  the  land  is  ordinarily  a  sufficient  taking  of  possession 
of  the  personalty  to  validate  the  sale  of  the  latter  as  against  creditors 
of  the  seller.**  And  if  the  sale  is  of  household  furniture  and  the 
buyer  takes  a  lease  of  the  house  containing  it  and  enters  under  the 
lease  it  is  a  sufficient  change  of  possession.**  Where  the  key  to  the 
building  or  room  containing  the  propw^  is  delivered  to  the  buyer, 
the  building  or  room  being  looked  and  the  buyer  being  thus  given 
the  control  of  the  access  thereto,  this  is  also  held  a  sufficient  delivery 
to  perfect  the  sale  as  against  subsequent  levying  creditors  or  pur- 
chasers from  the  seller.** 

8.  Sanborn  v.  Kittredge^  20  Yt.  632,  ingcar  v.  Spati,  128  Pa.  St.  624,  18 


9.  McDeimott  t.  Kimball  Lumber  13.  Sharon  v.  Shaw,  2  Ner.  289, 
Co.,  102  Ark.  344,  144  S.  W.  524,  39  90  Am.  Dee.  546;  Wilson  t.  Hooper, 
LJt.A.(N.S.)  461.  12  Vt  653, 36  Am.  Dee.  366. 

10.  Tognini  t.  Kyle,  17  Ner.  209,  14.  Sfaumway  v.  Rutter,  8  Pick. 
30  Pae.  829,  45  Am.  R«p.  442.  (Mass,)  443, 19  Am.  Dec.  340. 

11.  Coble  T.  Haskell,  14  Me.  303,  31  15.  Kellogg  Newspaper  Co.  v.  Peter-  . 
Am.  Dec.  56  (this  is  recognized  by  the  son,  162  lU.  158,  44  N.  E.  411,  53  A 
court  as  one  of  the  border  hue  eases).  S.  R.  300;  Western  Min.  Supply  Co 

12.  Nichols  T.  Patten,  18  Me.  231,  t.  Quinn,  40  Mont.  156,  105  Pae.  732, 
36  Am.  Dec.  713;  Western  Min.  Sup-  135  A.  8.  R.  612,  20  Ann.  Cas.  173,  28 
ply  Co.  V.  Quinn,  40  Mont.  156,  105  L.R.A.(N.S.)  214;  Chappel  t.  Mar- 
Pac.  732,  135  A.  S.  R.  612,  20  Ann.  vin,  2  Aikens  (Vt.)  79,  16  Am.  Dee. 
Caa.  173,  28  L.R.A.(K.S.)  214.  See  684.  See  also  Reeves  t.  S^wan,  16 
also  Hatch  v.  Standard  Oil  Co.,  100  la.  234,  85  Am.  Dee.  613. 

U.  S.  124,  25  U.  S.  (h.  ed.)  554;  Renn- 


50  Am.  Dec.  58. 


AU.  405, 15  A.  S.  R.  692. 
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322.  Sale  between  Persons  Residing  Together  Generally. — ^The 
necessity  for  a  delivery  and  change  of  possci^ion  to  validate  n  pnle  as 
a^inst  the  seller's  creditors  rests  on  the  ground  that  there  should  be 
some  notoriety  attending  tlie  act  of  sale,  and  hence  the  fact  that  the 
seller  and  buyer  reside  together  on  the  premises  on  which  tlie  prop- 
erty sold  is  situated  will  not  dispenpe  with  the  necessity  therefor,  and 
ordinarily  if  there  is  no  actual  delivery  and  there  is  a  continued  use 
of  the  property  by  Iho  seller  as  if  no  sale  hod  been  mode,  it  will  remain 
subject  to  levy  at  the  suit  of  his  creditore.'*  But  in  case  of  persons 
living  together  on  the  some  premises  there  cannot  ordinarily  in  the 
nature  of  things  be  the  some  open  change  of  possession  as  in  other 
cases  and  to  complete  the  sale  it  would  seem  that  it  is  not  essential  that 
the  pro[)crty  sold  be  removetl  from  the  premises  on  which  the  pnrlies 
live,  even  tliough  the  jiremises  are  owned  by  tlie  seller.  Thus,  wliere 
a  farmer  sold  hogs  to  his  servant  in  payment  for  his  sorvit-es  and 
tlie  particular  hogs  sold  were  pointed  out,  it  has  been  held  tliat  tlio 
fact  that  under  tlie  agreement  they  remained  in  the  field  with  other 
hogs  of  the  seller  was  not  such  a  retention  of  possession  by  the  seller 
as  to  render  the  sale  invalid  as  against  his  attaching  creilitors." 
And  where  the  purchaser  of  a  form  at  judicial  sale  took  poa^ession, 
and  afterwards  purchased  the  personalty  tlicreon  from  his  vendor, 
and  leased  it  to  the  vendor's  wife,  who,  with  her  husband,  and  witliout 
removing  the  property,  remained  on  the  farm,  the  husband  being 
hired  as  a  laborer  by  the  buyer,  it  has  been  held  that  it  cimnot  be 
ruled,  as  matter  of  law,  that  the  delivery  of  possession  of  the  personalty 
is  insuHicieut  as  against  the  vendor's  creditors.*^  On  the  other  hand 
where  a  farmer  sold  a  horse  to  his  farm  servant  which  remained  as 
before  in  the  seller's  barn,  the  buyer,  however,  taking  care  of  it,  break- 
ing it  and  shoeing  it  and  paying  the  seller  for  its  feed,  it  has  been 
held  that  there  was  not  a  sufficient  change  of  possession  to  validate 
the  sale  as  against  the  seller's  creditors." 

323.  Husband  and  Wife;  Parent  and  Child.— -According  to  the 
better  view  though  the  parties  to  a  sale  are  husband  and  wife  living 
togetlier,  a  sale  by  the  one  to  the  otlicr  may  be  invalid  as  against  the 
creditors  of  the  seller  unless  there  is  a  change  of  possession ;  the  exist- 
ence of  the  marriage  relation  does  not  dispense  with  the  necessity  for 
a  change  of  the  ostensible  possession ;     and  if  the  husband  after  a  sale 

.'  to  his  wife  is  permitted  to  use  the  property  in  the  same  manner  as 
before,  it  is  generally  held  that  there  has  not  been  a  sufficient  delivery 

16.  McKee  v.  Garcelon,  60  Me.  165,  18.  Renntn^r  v.  Spatz,  128  Pa.  St 
11  Am.  liep.  20U;  Lehr  v.  Brodbeek,  524,  18  All.  405,  16  A.  S.  R.  C92. 
102  Pa.  St.  535,  43  Atl.  1006,  73  A.  S.  19.  Hull  v.  Sigswortb,  48  Conn.  258, 
R.  828.    See  Fraudulent  Convey-  40  Am.  Dec.  167. 

ANCBS,  vol.  12,  p.  563.  20.  Murphy  v.  Mulgrew,  102  CaL 

17.  Webster  v.  Anderson,  42  Mich.  647,  36  Pae.  857,  41  A.  S.  R.  2t)0.  ■ 
554,  4  N.  W.  288,  36  Am.  Rep.  452. 
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and  change  of  poaseasion  to  validate  the  sale  as  against  the  husband's 
creditors.!  On  the  other  band  if  the  wife  lias  assumed  tlie  open  and 
exclusive  control  of  the  property  the  sale  will  be  upheld,  and  the  fact 
that  the  husband  wrongfully  and  without  her  consent  regains  the 
possession  and  resells  the  property  cannot  affect  her  rights.*  Evidence 
of  the  assignment  to  her  by  her  husband  of  a  fire  insurance  policy  on 
the  property,  and  of  her  lease  in  her  own  name  of  the  building  or 
barns,  where  the  property  is  kept  by  her,  though  cumulative,  is  admis- 
sible to  support  her  claim  of  open  and  exclusive  possesion.*  Tliou^ 
a  sale  directly  or  indirectly  to  the  seller's  wife  may  be  invalid  on 
account  of  his  retention  of  possession,  yet  when  after  such  sale  the 
wife  exchanges  the  chattel  with  a  third  person,  the  fact  that  the  chat- 
tel received  by  her  in  exchange  passes  into  the  possession  of  the  hus* 
band  cannot  affect  her  title  to  it  as  against  his  levying  creditors,  »nce 
slie  derives  title  from  the  stranger  and  her  husband's  possession  is  in 
no  sense  the  retention  of  possession  by  a  seller.*  A  parent  may  undoubt- 
edly sell  and  transfer  the  title  to  chattels  to  his  child  and  in  case  of  a 
sale  by  a  father  to  his  minor  child  while  they  are  living  together,  the 
fact  that  the  father  retains  the  nominal  or  actual  possession  for  his 
child  has  been  held  not  necessarily  to  render  the  sale  invalid  as 
against  the  father's  creditors,  as  the  father's  continued  possession  will 
be  deemed  that  of  his  child,  due  to  his  position  as  the  natural  guardian 
of  the  child  and  his  duty  to  look  after  the  child's  property.* 

324.  Temporary  Change  of  Possession  Generally. — It  has  been  de- 
termined from  on  early  date  that  a  mere  temporary  possession  taken 
by  the  buyer  is  not  ordinarily  sufficient  to  sustain  the  sale  as  against 
tliird  persons,  if  the  buyer  permits  the  property  immediately  to  go 
back  and  remain  in  the  possession  of  the  seller.*  And  it  has  been  held 
lliat  possession  redelivered  to  the  seller  by  the  agent  of  the  buyer,  in 
whose  possession  the  property  is,  though  unauthorized,  will,  if  made  in 
close  proximity  to  the  sale,  let  in  the  seller's  subsequent  attaching 
creditors.'  Where,  however,  the  possession  has  been  taken  and 
retained  by  the  buyer,  in  such  manner,  and  for  such  length  of  time, 
as  would  have  answered  the  requirements  of  the  law,  and  the  property 

1.  Murpby  v.  Mnlgrew,  102  CaL  547,  6.  Hargrove  v.  Turner,  112  Oa.  134, 
30  Pae.  857,  41  A.  S.  A.  200;  McKee  37  S.  E.  89,  81  A.  S.  R.  24. 

V.  Oarcelon,  60  Me.  165, 11  Am.  Rep.     6.  Cobuni  v.  Pickering,  3  N.  H.  415, 

200;  Wbeeler  v.  Selden,  63  VU  429,  21  14  Am.  Dee.  375;  Davis  v.  Bigler,  62 

Atl.  613,  23  A.  8.  B.  771,  12  L.R.A.  Pa.  St.  242,  1  Am.  Rep.  393;  Fletcher 

600  and  note.  v.  Howard,  2  Aikens  (Vt.)  115,  16 

2.  WUey  v.  HeGrath,  194  Pa.  St.  Am.  Dec.  686;  Horria  v.  Hyde,  8  Vt 
498,  45  AU.  331,  75  A.  S.  K.  700.  352,  30  Am.  Dee.  473. 

3.  Wiley  v.  MeOrath,  104  Pa.  SU  7.  Morris  v.  Hyde^  8  Vt  352,  3i> 
498,  45  AtL  331,  75  A.  S.  R.  709.  Am.  Deo.  475. 

4.  Caswell  v.  Jones,  69  Vt  467,  26 
AtL  529,  36  A.  S.  B.  879,  20  Lit.A. 
503. 
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is  then  intrusted  to  the  buyer,  temporaxily  and  for  a  special  purpoee, 
the  sale  will  not  therein  be  rendered  invalid  aff  against  the  seller's 
creditors.^  Thus  where  the  keeper  of  a  livery  stable  purchased  a  sulky 
which  was  delivered  to  him,  the  fact  that  in  the  course  of  his  livery 
business  he  shortly  thereafter  hired  it  to  the  seller  will  not  rendw 
the  sale  invalid  as  against  the  aeller'a  creditors.*  So  where  cows  were 
sold  in  good  faith  and  deUvered  to  the  buyer  in  the  presence  of  wit- 
nesses on  the  seller's  farm,  and  then  redehvered  to  the  seller  to  hold 
as  bailee  of  the  buyer  for  hire,  the  transaction  was  upheld  as  against 
levying  creditors  of  the  seller.^*^  The  wrongful  reeumption  of  poa- 
session  by  the  seller  without  the  consent  of  the  buyer  constitutes  a  tort 
merely  and  of  couise  will  not  prevent  the  sale  from  being  effective 
as  against  his  creditors  or  a  subsequent  purchaser.^^ 

325.  Retention  of  Possession  as  Employee  of  Buyer. — The  fact 
that  the  buyer  after  the  sale  employs  the  seller  and  in  the  course  of 
such  employment  the  property  is  intrusted  to  his  care  will  not  itself 
constitute  a  retention  of  possession  by  the  seller  rendering  the  sale 
invalid  as  f^ainst  the  seller's  creditors.^'  Thus  the  fact  that  the  seller 
is  employed  to  assist  the  buyer  to  thresh  grain  in  a  bam,  being  part 
of  the  property  conveyed,  is  not  such  a  retention  of  possession  as  will 
invalidate  the  sale>'  On  the  other  hand  while  it  is  possible  for  a 
buyer  of  chattels  to  employ  the  seller  and  yet  make  such  a  change  of 
possession  as  wiU  support  the  sale,  yet  if  the  seller  is  left  in  entire 
charge  of  the  property  which  he  has  sold,  or  so  apparently  in  charge 
that  there  is  no  visible  change  in  its  possesion,  and  nothing  to  indi- 
cate that  any  change  has  taken  place  in  the  title  or  possession,  then 
there  is  no  such  actual  change  of  possession  as  is  required  by  law.^* 

326.  Sale  by  Cotenant. — Where  personalty  is  held  by  cotenants, 
a  sale  by  one  to  a  third  person  is  not  rendered  invalid  as  to  the  seller's 
levying  creditors  by  the  failure  of  the  buy»  to  take  possession,  the 
property  at  the  time  of  the  sale  having  been  in  the  possession  of  the 
other  co-owner,  in  whose  possession  it  continued.'*  In  such  a  case  no 

8.  Stevens  v.  Irwin,  15  Cal.  503,  76  Wilson  v.  Hooper,  12  Vt  653,  36  Am. 

Am.  Dec.  500;  Goodwin  v.  Goodwin,  Dec.  366. 

90  Me.  23,  37  Atl.  352,  60  A.  S.  R.  13-  Wilaon  v.  Hooper,  12  Vt.  653, 

231;  French  v.  Hall,  9  N.  H.  137,  32  36  Am.  Dee.  366. 

Am.  Dee.  341;  Morris  t.  Hyde,  8  Vt.  Etchepare  v.  Aguirre,  91  Cal. 

362,  30  Am.  Itep.  475.  ^fc^*^  ^^'^,^'     t     ?"  ^IH' 

A:^:  Dr^:         '      ^  30  VssTl^-.i^It  I?1;'M 

37 

o  f  'i^'iin?  ^      ^  Schmidt,  26  Okla.  648,  UO  Pac  665, 

S.  B.  171, 12  A.  S.  J  2B7  Ann.  ci.  1912B  458,  31  L.BjI.(N.S.) 

12.  Godehaaz      Malfoid,  26  CaL  1162. 
316,  85  Am.  Dee.  178;  Gloflin  v.  Rosen-     Notes:  31  L.B.A.(N.8.)  1182:  Awi 
berg,  42  Mo.  439,  97  Am.  Dee.  336;  Gaa.  1912B  460. 
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notioe  of  the  sale  need  be  given  the  o(H>wner  having  the  po8Ba«ion.i* 
It  is  also  held  that  if  the  property  is  in  the  posaesmon  of  a  tiiird  per- 
son holding  for  aU  the  cotenants,  a  sale  by  one  ootenant  of  his  inter- 
eat  is  good  as  ^linst  his  oreditors,  without  any  necessity  for  the  buyer 
to  take  possession,  the  continued  poeaeasion  by  such  third  person  not 
being  considered  a  retention  of  posaeesion  by  the  seller.^^  If  the 
seller,  however,  was  in  possession  at  the  time  of  the  sale  of  his  inter- 
est, his  continued  retention  of  possession  will  render  the  sale  invalid 
as  against  his  levying  creditors  to  the  same  extent  as  though  he  were 
the  sole  owner.^® 

327.  Property  in  Possesslott  of  Agent  or  Bailee. — ^Where  chattels  in 
the  hands  of  the  seller's  agent  or  bailee  are  sold,  the  fact  that  they 
remain  in  the  possession  of  such  third  person  is  not  necessarily  such 
a  retention  of  possession  by  the  seller  as  to  render  the  sale  invalid  as 
against  the  seller's  creditors.'*  And  undoubtedly  if  the  seller  of  goods 
in  the  cars  and  keeping  of  a  third  person  directs  him  to  deliver  them 
to  the  buyer,  and  the  party  holding  the  goods,  on  notice  and  applica- 
tion of  the  buyer,  assents  to  retain  the  goods  for  him,  it  is  a  sufficient 
delivery  and  tracfifer;  after  such  consent  on  the  part  of  the  third  per- 
son, his  possesEQon  cannot  be  considered  a  retention  of  possession  by 
the  seller.'*^  Mere  notice  of  the  sale  given  to  such  third  person,  with- 
out any  express  consent  on  his  part  to  the  sale  or  agreement  to  hold 
for  the  buyer,  has  been  held  sufficient  to  validate  the  sale  as  against 
the  seller's  creditors.'  In  case  of  a  sale  of  goods  in  the  hands  of  the 
owner's  agent  or  bailee  it  is  immaterial  that  after  the  third  person  is 
notified  of  the  sale,  the  goods  sold,  as  in  case  of  the  sale  of  sheep,  are 
mingled  with  other  goods  of  a  similar  character  owned  and  held  by 
such  third  person  for  the  seller.'  In  case  of  a  sale  of  goods  in  the 
care  of  a  warehouseman  it  has  been  held  that  notice  of  the  sale  must 
be  given  to  the  warehouseman  in  order  to  render  the  sale  effective  as 
against  attaching  creditors  of  the  seller;  this  is- based  on  the  theory 
that  until  the  bailee  is  notified  of  the  sale  his  possession  remains  that 
of  the  seller  and  can  in  no  way  be  deemed  the  possession  of  the 
buyer;*  and  it  haa  been  held  tiiat  this  necessity  for  notice  is  not 

16.  Yank  v.  Bordeaux,  23  Mont  205,  Brown,  2  Vt.  374,  19  Am.  Dec.  720 ; 
5B  Pac.  42,  75  A.  S.  R.  522.  Potter  v.  Washburn,  13  Vt.  658,  37 

17.  Notes:  31  L.B.A.(N.S.)  1164-,  Am.  Dee.  615. 

Ann.  Cas.  19126  460.  Note :  97  Am.  Dee.  348. 

18.  Brown  v.  O'Neal,  95  GaL  262,  1.  Tuxworth  t.  Moore,  9  Piek. 
30  Pae.  538,  29  A.  S.  R.  111.  (Masa.)  347,  20  Am.  Dec.  479. 

19.  Tuxworth  t.  Moore,  9  Pick.  2.  Barney  v.  Brown,  2  Vt  374,  19 
(Mass.)  847,  20  Am.  Dec.  479;  Barney  Am.  Dec.  720. 

t;  Brown,  2  Vt  374, 19  Am.  Dec.  720  ;  3!  Eallgarten  t.  Oldham,  135  Mass. 

Wilson  T.  Hooper,  12  Vt.  653,  36  Am.  1,  46  Am.  Rep.  433  (the  court  in  this 

Dee.  366.  case,  however,  recognizea  the  diffieolty 

90.  Van  Brunt  v.  Pike,  4  Gill  (Md.)  of  reeonoiling  its  heading  witii  the  pre- 

270,  45  Am.  Dee.  126;  Barney  v.  vioos  case  of  Ozeen  Bay  Fint  Nat. 
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obrifltod  by  the  fact  thnt  a  warehouse  receipt  non-negotiable  in  form, 
as  a  svdiIk)!  of  the  property,  is  transferred  to  the  buyer  at  the  time  of 
the  aiili'.^  If,  however,  the  warehouse  receipt  is  negotiable  in  form,  as 
where  the  bailee's  contnict  is  to  deliver  to  the  bailor  or  his  order,  it 
seems  to  the  general  view  that  the  transfer  of  the  receipt  by 
indorsnicnt  will  operate  as  a  symbolical  delivery  of  the  property  and 
change  of  possession  sufticient  to  protect  the  property  from  subsequent 
levy  at  the  suit  of  the  seller's  creditors,  as  by  the  form  of  the  receipt 
the  bailee  has  impliedly  consented  in  cose  of  a  transfer  of  the  receipt 
to  hold  the  property  os  bailee  of  the  transferor.*  Where  goods  are  sold 
while  in  trnnsit,  by  the  a3sifi:nment  of  the  bill  of  lading  taken  to  the 
order  of  the  shipper,  this  will  be  effective  to  transfer  the  title,  so  as  to 
prevent  the  poods  from  being  thereafter  levied  on  at  the  suit  of  the 
shipper's  creditors.*  In  some  cases  the  view  that  a  bailee  must  at 
least  be  notified  of  the  sale  to  render  it  valid  as  against  the  creditors 
of  the  seller  has  not  met  the  approval  of  the  courts,  for  the  reason  that 
the  bailee's  assent  or  dissent  can  have  no  effect  on  the  validity  of  the 
sale; '  und  where  the  chattels  sold  were  held  at  the  time  by  a  third 
person  un<ler  a  lease  for  a  term  of  years,  it  has  been  expressly  held 
that  it  is  unnecessary  to  notify  such  lessee  of  the  sale  in  order  to 
render  it  valid  against  levying  creditors  of  the  seller.*  The  same  has 
been  hell!  true  wliere  the  chattel  was  in  the  hands  of  a  bailee  for  hire 
and  the  huyer  used  all  reasonable  diligence  to  gain  possession  •  Also 
where  the  ^oods  sold  were  on  storage  with  a  warehouse  the  transfer 
to  the  buyer  of  the  warehouse  receipt,  though  such  receipt  was  non- 
nc^'itiiable  in  form,  has  been  upheld  as  against  levying  creditors  of 
the  m-ller.  though  uo  notice  of  the  transfer  was  given  to  the  wareliouse- 
man  prior  lo  the  levy.*" 

323.  Property  in  Possession  of  Servant. — A  distinction  is  made 
between  u  ^a)c  of  guotls  in  the  hands  of  a  bailee  or  agent  and  good:-  in 
the  hands  uf  a  mci'e  servant    A  sale  of  good:}  iu  the  possession 

Bank  v.  Deiirbom,  115  Mass.  210,  15  S.  E.  251,  40  L.R.A.  C70,  overruled  on 

Aiti.  \{v\\  D'J);  GitI  v.  Frank,  Vi  Ore.  anoLher  puitit  by  Masun  v.  A.  K.  NeU 

507.  U  Vnv.  7()(,  TiS  Am.  Uep.  378.  sod  Cotton  Co.,  148  N.  C.  405,  02  S.  B. 

4.  llallKtinen  v.  Uiilliani,  13:>  Mass.  625, 128  A.  S.  K.  U35, 18  L.ii.A.(N.S.) 
1,  4li  Am.  i{ep.  433;  Gill  v.  Frank,  12  1223. 

Ora.  ^iir,  8  l*ae.  704,  53  Am.  Kep.  378.  7.  Coming  v.  Records,  HO  N.  U.  300, 

5.  Gi  l  V.  Frank,  12  Ore.  507.  8  46  All.  462,  70  A.  S.  U.  178,  di8u|i. 
Pac.  764,  5J  Am.  i{ep.  378  (explain-  proving  Hallgarten  v.  Oldbain,  135 
iiig  HTiii  (lis.inguishinK  un  ear.ittr  ease  iUass.  1,  40  Am.  Kep.  433. 

for  ttie  reason  tbat  tfie  warebonse  r©-  8.  Coming  v.  Reeunls,  60  N.  H.  300, 

ceipt  vviiii  iit^liable  in  form>.  tiJce  also  46  Atl.  462,  76  A.  S.  It.  178. 

Hullpirtfn  V.  Oldham.  133  Mossl  1,  0.  Ktrker  v.  Cross,  5  M.  U.  570,  22 

46  Am.  Dec.  433,  vherein  tlie  court  Am.  Dec.  480. 

seems  in<-lined  to  the  view  stated  above  10.  Qibson  v.  Stevens,  8  How.  384, 

though  the  question  ts  left  undecided.  12  IT.  S.  (L.  ed.)  1123. 

6.  i<  ineh  v.  Gregg,  126  N.  C.  176,  85 
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of  a  mere  sorvant  of  the  Beller  whose  possess  on  to  all  the  world  is 
that  of  bis  master,  though  notice  of  the  sale  is  given  to  the  servant, 
is  not  upheld  unless  there  is  some  further  change  of  possession,  as 
the  possession  of  a  m^re  servant  or  hired  man  is  but  the  posse^on 
of  the  master,  and  does  not,  like  the  possession  of  other  third 
persons,  put  the  creditor  on  inquiry.*'  And  where  hay  in  a 
bam  on  a  farm  carried  on  by  the  seller's  hired  man  was  sold 
and  left  in  the  bam,  though  the  hired  man  was  notified  of  the 
snlo  and  a^ed  to  take  care  of  the  hay  for  the  buyer,  it  was  held  that 
there  was  not  a  sufficient  change  of  possession  to  protect  the  property 
from  being  subject  to  levy  at  the  instance  of  creditors  of  the  seHer.'* 
So  where  a  lessee  of  a  form  sold  animals  which  on  his  removal 
from  the  farm  and  while  the  lease  was  still  in  existence  re- 
mained on  the  farm  in  the  care  of  his  servant,  it  has  been  held  that 
there  was  not  a  sufficient  change  of  prasesFion  to  render  the  sale 
effective  as  against  levying  creditors  of  the  seller;  and  the  same  has 
been  held  true  where  the  household  furriiture  of  a  hotel  carried  on  by 
a  manager  was  sold  and  notice  of  the  sale  given  to  the  manager,  who 
continued  to  carry  on  the  hotel  for  the  seller.*^ 

XI.  Remedies  ov  Buyer  Gbkerallt 

329.  In  General. — Tf  a  sale  is  executed  and  title  to  the  property 
bos  passed  to  the  buyer  and  he  has  the  present  right  to  pof^scssinn  he 
may  of  course  maintain  an  action  of  replevin  to  recover  the  same.'* 
And  without  resort  to  legal  proceedings,  as  in  cose  of  other  owners  of 
personal  property,  if  he  can  do  so  without  a  breach  of  the  peace,  he 
may  take  the  property  from  the  seller  and  in  so  doing  use  the  force 
necessary  to  overcome  the  seller's  resistance  without  incurring  any 
civil  lifll)ility  to  the  seller  therefor.'*  And  a  sole  of  chattels,  which 
are  at  the  time  on  the  land  of  the  seller,  will  authorize  an  entry  on 
tiio  land  to  remove  them,  if,  by  the  express  or  implied  terms  of  the 
sale,  that  is  the  place  where  the  buyer  is  to  take  them.  In  such  a  case 
a  license  is  implied,  because  it  is  necessary  in  order  to  carry  the  sale 
into  complete  effect;  and  is,  tlicrefore,  presumed  to  have  been  in  con- 

11.  Sharon  v.  Shaw,  2  Nev.  289,  90  to  when  title  passes  to  the  bnver. 
Am.  Dee.  540;  Moore  v.  Kelley,  5  Vt.     IS.  Note:  6  Ann.  Cos.  5f>3.    As  to 
9J,  2G  Am.  Dee.  283.  the  riglit  of  a  seller  to  retake  possea* 

Ncite:  07  Am.  Dec.  742.  sion  by  force  where  he  has  resrinded 

12.  Steeper  v.  Pollard,  28  Vt  709,  the  sale  for  the  fraud  of  tlie  buyer,  see 
67  Am.  Dee.  741.  infra,  par.  000.    And  as  tn  the  right 

13.  Moore  v.  Kelley,  S  Vt  SI,  20  of  the  seller  under  a  ronditionni  sale 
Am.  Dee.  ^3.  to  retake  possessiun  by  force,  see  in- 

14.  Monmouth  Second  Nat  Bnnk  t.  fro,  par.  779.  And  as  to  the  general 
Gilbert,  174  UL  483,  51  N.  E.  584,  60  liability  for  assault  in  the  reraptiire 
A.      R*  300.  of  properry,  see  Assau\.t  ahu  Baov 

16.  See  supra,  par.  274  et  >eq.,  as  nxy,  voL  2,  pp.  500-302.  . 
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templation  of  the  pBTtin.  Itfoimsa  partof  the  contract  of  sale.  The 
seller  cannot  deprive  the  buyer  of  his  property,  or  drive  him  to  an 

action  for  its  r^very,  by  withdrawing  his  implied  permisaion  to 
come  and  take  it.  But  there  is  no  such  inference  to  be  drawn,  when 
the  property,  at  the  time  of  sale,  is  not  on  the  seller's  premises;  or, 
when,  by  the  terms  of  the  contract,  it  is  to  be  delivered  eUewbere.^^ 
330.  Equitable  Relief. — As  a  general  rule  the  buyer's  remedy  by 
way  of  an  action  at  law  for  damages  is  regarded  as  fully  adequate, 
and  a  court  of  equity  will  not  ordinarily  interpose  its  aid  in  favor 
of  the  buyer  and  decree  specific  performance  on  the  part  of  the 
seller;  though  such  relief  may  be  granted  under  special  cir^ 
cumstances  and  in  regard  to  special  classes  of  personal  property 
where  the  remedy  at  law  by  way  of  an  Eiction  for  damages  ia 
not  adequate,'*  and  this  ia  especially  true  where  the  contract  is 
entire  and  involves  the  transfw  of  roal  estate  in  conjunction  with 
personalty.^  It  has  been  held  that  an  insolv^t  may  be  en- 
joined from  selling  to  othets  a  large  quantity  of  tobacco  whi<^ 
he  has  contracted  to  deliver  to  the  plaintiff  if  the  failure  to 
obtain  it  will  cause  the  plaintiff  to  break  contracts  made  in  reliance 
on  it,  and  subject  him  to  a  multiplicity  of  suits  and  irreparable  loss; 
and  that  persons  with  knowledge  of  such  sale  may  be  enjoined  from 
purchasing  it  from  the  seller.*  And  for  the  reason  that  the  remedy 
at  law  is  inadequate,  it  has  been  held  that  a  buyer  is  entitled  to  main- 
tain a  suit  in  equity  to  cancel  the  contract  of  sale  and  to  enjoin  the 
maintenance  of  actions  for  its  enforcement,  though  he  could  also 
urge  the  same  matters  in  defense  to  actions  brought  against  him 

17.  McLeod  y.  JoneEt,  IDS  Haas.  403,  Livesley  v.  Johnston,  45  Ore.  30,  76 
7  Am.  R«p.  539.  Pac.  13,  946,  106  A.  S.  R.  647,  65 

18.  Javierre  v.  Central  Altagracia,  L.R.A.  783;  Northern  Cent.  R.  Co.  v. 
217  U.  S.  502,  30  S.  Ct.  598,  54  U.  S.  Walworth,  193  Pa,  St.  207,  44  Atl. 
(L.  ed.)  859;  Jones  v.  Newhall,  115  253,  74  A.  S.  R.  683;  Manton  v.  Ray, 
Mass.  944,  15  Am.  Rep.  07;  Kimball  18  R.  I.  672,  29  Atl.  998,  49  A.  S.  B. 
V.  Morton,  6  N.  J.  Eq.  26,  53  Am.  Dec.  811;  Womack  v.  Smith,  11  Qamph. 
621;  Livesley  v.  Johnston,  45  Ore.  30,  (Tenn.)  478,  54  Am.  Dec  5L 

76  Pae.  13,  946,  106  A.  S.  R.  647,  65     Note:  Ann.  Cas.  1915D  789. 
L.R.A.  783;  Womack  t.  Smith,  11     As  to  specific  performance  of  eon- 

Hmnph.  (Tenn.)  478,  54  Am.  Dec.  61.  tracts  tor  the  sale  of  corporate  stock, 

Notes:  9  A.  S.  R.  684;  Ann.  Cas.  see  Corporations,  vol.  7,  p.  278.  And 

1915D  788.  see  generally,  SPECino  PiarORMANCB. 

19.  GKlfallan  t.  Oilfallan,  168  Cal.  20.  Leach  t.  Fobes,  11  Gray  (Mass.) 
23,  141  Pac.  623,  Ann.  Cas.  1915D  506,  71  Am.  Dec.  732. 

784;  Friedberg  v.  McCIaiy,  173  Ky.  NoU:  Ann.  Caa.  1915D  790. 

579,  191  S.  W.  300,  L.R.A.1917C  777;  1.  Friedberg  v.  McClaiy,  173  Ky. 

Clark  V.  FUnt,  22  Pick.  (Mass.)  231,  679,  191  8.  W.  300,  L.EJU917C  777 

33  Am.  Deo.  733;  Binney  v.  Annan,  and  note.    As  to  liatnli^  for  inter- 

107  Mi^.  94,  9  Am.  Rep.  10;  Scnnerly  ferenee  with  eontraet  rights,  see  gen- 

V.  Bnntin,  118  Mass.  279, 19  Am.  Rep.  eraUy,  Iktpwbkkcb,  tdL  16,  p.  53 

4^;  Aduna  v.  Hessinger,  147  Haaa.  et  seq. 


185,  17  N.  K  491,  9  A.  S.  B.  679; 
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under  tbe  contract^  if,  by  waiting  until  su(di  suits  were  begun^  he 
might  be  harassed  by,  and  sabjeoted  to,  repeated'  and  vexatious  liti- 
gation.' 

331.  Recovery  of  Price  Generally.— As  a  general  rule  when  a 

buyer  is  entitled  to  rescind  the  contract  and  properly  exercises  this 
right,  he  may  recover  back  whatever  part  of  the  price  he  may  have 
paid.'  Thus  the  failure  of  the  seller  to  make  delivery  in  accordance 
with  the  terms  of  the  contract  is  generally  recognized  as  entitling  the 
buyer  to  rescind  or  abrogate  the  contract,*  and  where  he  does  so,  it  is 
the  general  rule,  in  case  he  has  made  payment  in  advance  of  delivery, 
that  he  may  recover  back  the  money  so  paid  either  on  the  theory  of 
money  had  and  received  to  his  use,  or  money  paid  m  a  conmderation 
which  has  failed.*  Where  payments  are  made  in  advance  under  an 
executory  contract  of  sale  the.buyer  may  on  rejection  of  the  goods  ten- 
dered by  the  seller,  for  noncompliance  with  the  contract,  recover  the 
price  so  paid ;  *  because  the  breach  by  the  seller  and  the  disaffirmance 
by  the  buyer  put  an  end  to  the  contract,  and  the  implied  obligation  to 
refund  springs  up  from  the  transaction.^  Where  the  goods  axh 
shipped  from  abroad  and  it  is  necessary  for  the  buyer  to  pay  the  duties 
in  order  to  inspect  them,  and  on  inspection  they  are  found  not  to 
conform  to  the  contract  and  are  seasonably  rejected,  he  may  recover 
the  duties  so  paid  in  addition  to  the  price,  as  such  payment  of  the 
duties  Is  in  the  nature  of  a  part  payment  of  the  price*  Where  a  con- 
tract of  sale  is  rescinded  by  the  mutual  agreement  of  the  parties,  the 
buyer  may  ordinarily  recover  whatever  part  of  the  price  he  may  have 
paid*  Where  property  in  the  possession  of  the  seller  is  sold,  the 
law  implies  a  warranty  of  title  and  it  has  been  held  that  on  a  failure  of 
the  title  the  law  also  implies  a  promise  to  refund  the  price  paid,  so  as 
to  enable  the  buyer  to  maintain  assi^npsit  therefor;     and  even  at 

2.  Sandage  v.  Stadabaker  Broe.  (Ya.)  78,  23  Am.  Deo.  261.  See  also 
Mfg.  Co.,  142  Ind.  14S,  41  N.  E.  380,  Jofanaoii  v.  Jennings,  10  Orat  (Ya.) 
51  A.  S.  R.  165,  34  L.B.A.  363.  1,  60  Am.  Dec.  323. 

3.  Sandage   v.    Studabaker   Bros.  Note:  30  UR.A.  50  et  seq. 

Mfg.  Co.,  142  Ind.  148,  41  N.  E.  380,     6.  Pierson  y.  Crooks,  115  N.  T.  539, 

51  A.  S.  R.  165, 34  L.R.A.  363;  Woodle  22  N.  B.  349, 12  A.  S.  E.  831. 

V.  Whitney,  23  Wis.  55,  99  Am.  Dee.     7.  Christian  v.  Miller,  3  Lei^  (Ya.) 

102.   As  to  rescission  of  contracts  of  78,  23  Am.  Dee.  251. 

sale  generally,  see  infra,  par.  550  et     8.  Pierson  v.  Crooks,  115  N.  Y.  639> 

seq.  22  K.  E.  349,  12  A.  S.  R.  831.  As 

4.  See  infra,  par.  651.  to  the  general  right  of  the  buyer  to 

5.  Nash  V.  Towne,  5  Wall.  639,  18  inspect  and  reject  goods  tendered  or 
U,  S.  {L.  ed.)  527;  Gushing  v.  Rice,  shipped  under  an  executory  contract 
46  Me.  303,  71  Am.  Dec.  579 ;  Luey  of  sale,  see  supra,  par.  256. 

V.  Bundy,  9  N.  H.  298,  32  Am.  Dee.  9.  Johnson  v.  Jennings,  10  Orat. 
359;  Pierson  v.  Crooks,  115  K.  Y.  539,  (Ya.)  1,  60  Am.  Dec.  323.  As  to  the 
22  N.  £.  349,  12  A.  S.  R.  831;  Merry-  general  effect  of  a  untoal  reedsaion, 
field  V.  Willson,  14  Tex.  224,  65  Am.  see  infra,  par.  555. 
Dee.  117;  Christian  v.  Miller,  3  Leigh  10.  Barten  T.  Faherty,  3  O.  Green* 
R.  C.  L.  Yol.  XXIY.— 6.  65 
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common  law  to  enable  the  buyer  to  maintain  such  an  action  against 
the  thief  in  case  of  a  sale  Of  stolen  property,  the  buyer  is  not  bound 
first  to  prosecute  the  thief,  as  the  cause  of  action  is  not  based  on  the 
felony  as  is  the  case  where  a  recovery  for  the  value  of  stolen  property 
is  sou^t  by  the  owner  against  the  thief."  Sureties  for  the  return  of 
the  price  of  a  machine  in  case  the  buyer  elects  to  return  it  cannot,  in 
a  suit  on  their  obligation,  recoup  the  damages  arising  out  of  failure 
of  the  buyer  to  take  reasonable  care  of  the  machine  while  in  his  pos- 
seadon,  although  by  statute,  execution  is  to  issue  only  for  what  is 
found  to  be  due  and  payable  in  equity  and  good  conscience.'^  Where 
the  seller  refuses  to  deliver  the  property  sold,  title  to  which  has  passed 
to  the  buyer,  unless  an  unjust  demand  is  paid  to  him  by  the  buyer, 
and  the  failure  of  the  buyer  to  gain  possession  will  subject  the  prop- 
erty to  exposure  to  great  loss,  such  payment  has  been  held  a  payment 
imder  duress  so  as  to  authorize  its  recovery  back  by  the  buyer." 

332.  Shortage  in  Delivery. — If  there  is  a  partial  failure  of  the 
seller  to  deliver,  in  case  of  the  sale  of  a  severable  commodity,  the  buyer 
may  recover  a  pro  rata  part  of  the  price  paid  in  advance,**  and  in 
such  a  cose  prior  to  the  commencement  of  his  action  the  buyer  is  not  re- 
quired to  offer  to  rescind  the  contract  or  restore  the  part  received  by 
him ;  **  and  the  fact  that  the  buyer,  the  subject  matter  of  the  sale  being 
grain  in  bulk  at  a  certain  price  per  bushel,  resold,  without  discovering 
a  sliortage  in  quantity  and  had  not  settled  with  the  purchaser  for  the 
shortage,  does  not  affect  his  right  to  recover  from  his  seller  therefor.** 
If,  however,  there  has  been  a  delivery  by  the  seller  as  in  full  com- 
pliance with  the  contract,  and  the  buyer  with  knowledge  that  the  full 
amount  has  not  in  fact  been  delivered  pays  the  full  amount  of  the 
price  when  due  upon  the  insistence  of  the  seller,  such  payment  is 
deemed  voluntary  and  no  part' can  be  recovered  on  the  ground  that 
in  fact  the  entire  amount  of  the  property  sold  was  not  delivered." 


(la.)  327,  54  Am.  Dec.  503.    As  to  generally  and  esperially  with  respect 

the  iinnlietl  warranty  of  title  generally,  to  duress  by  the  withholding  of  the 

see  infra,  par.  454  et  seq.  possession  of  property,  see  Dubess, 

11.  Barton  v.  Faherty,  3  G.  Greene  vol.  9,  pp.  722-723. 

<la.)  327,  54  Am.  Dec.  503.  See  Lar-  14.  Gushing  v.  Riee,  46  Me.  303,  71 

CENV.  vol.  17,  p.  91  et  seq.,  as  to  ihe  Am.  Dec.  579;  Denton  v.  Fisher,  102 

nocessity  for  prosecution  of  a  thief  as  Md.  386,  62  Atl.  627,  3  L.R.A.(N.S.) 

a  ooiuhtion  preredent  to  an  action  by  465.   See  also  Clark  v.  Baker,  11  Mete, 

the  owner  to  recover  from  him  the  (Mass.)  186,  45  Am.  Dec.  199. 

value  of  the  stolen  property.  16.  Gushing  v.  Rice,  46  Me.  303,  71 

12.  Graham  v.  Middleby,  213  Mass.  Am.  Dee.  579. 

437,  1(H>  N.  E.  750,  Ann.  Cas.  1914A  16.  Denton  v.  Fisher,  102  Md.  386, 

384  and  note,  43  L.RjL(N.S.)  977  62  AU.  627,  3  LitJL(N.8.)  405  and 

and  n<ite.  note. 

13.  Unergan  v.  Buford,  148  U.  S.  17.  Vi»;i  v.  Shinn,  49  Aik.  70,  4  S. 
SSI,  13  S.  Ct.  084,  37  U.  S.  (L.  ed.)  W.  60, 4  A.  S.  R.  26. 

£69.    Ai  to  what  constitutes  duress 
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333.  Recovery  of  Advance  Payments  on  Default  of  Buyer.^ — ^In 
aome  cases  the  view  is  taken  that  ordinarily  when  earnest  saon^  or 
part  payment  has  been  made  by  the  buyer  under  an  executory  contract 

of  sale,  the  balance  to  be  paid  on  delivery  of  the  property  at  a  certain 
day,  ths  seller  on  failure  of  the  buyer  to  pay  such  balance  on  tender 
of  the  property  may  terminate  the  contract  without  liability  to  refund 
the  part  payment,**  and  it  has  been  held  that  a  resale  of  the  property 
by  the  seller  after  such  default  cannot  confer  any  additional  right  on 
the  buyer  to  recover  the  partial  payment,"  though  on  the  resale  the 
seller  realized  much  more  than  was  due  from  the  original  buyer.^** 
On  the  other  hand  the  view  has  been  taken  that  where,  after  paying 
a  portion  of  the  price,  under  an  executory  contract  containing  no 
provision  for  forfeiture,  and  providing  for  a  transfer  to  the  buyer  on 
the  paymrat  of  the  balance  at  a  certain  time,  title  and  possession  hav- 
ing been  retained  by  the  seller,  the  buyer  makes  default  and  is  notified 
by  the  seller  that  his  righte  in  the  property  are  terminated  without 
any  claim  by  the  seller  for  damages  for  the  breach,  and  the  buyer 
acquiesce  in  such  notice,  the  seller  cannot  assert  a  claim  to  the 
advance  payment  on  the  theory  of  a  forfeiture,,  and  the  buyer  has 
been  permitted  to  recover  his  advance  payments.'  It  seems,  however, 
that  if  the  seller  has  not  waived  his  claim  for  damages  for  the  buyer's 
breach,  the  amount  thereof  should  be  deducted  from  the  amount  the 
buyer  would  be  entitled  to  recover  back,*  or  the  seller  may  retain  such 
an  equitable  amount  of  the  price  paid  as  will  restore  as  far  as  pos- 

18.  Asbbrook  v.  Hite,  9  Ohio  St  741, 11  S.  E.  833,  9  L.RJL  373;  Ray- 
337, 75  Am.  Dee.  468;  Nek  v.  O'Brien,  mond  v.  Beamard,  12  Jobns.  (N.  Y.) 
12  Wash.  358,  41  Pac  5U,  50  A.  S.  B.  27^  7  Am.  Dec.  317. 

Si)i.   See  also  Pfeiffer  v.  Korman,  22  Notes:  112  A.  S.  B.  170;  3  LJt.A. 

N.  D.  168,  133  N.  W.  97,  38  LJt.A.  (N.S.)  786. 

(N.S.)  891.  This  is  the  mle  applied  in  the  ease 

Notes:  112  A.  8.  R.  170;  8  LJLA.  of  e^eeutoiy  contracts  for  the  sale  of 

(N.S.)  786.  land.    See  Vendob  and  Purcuaseb. 

19.  Asbbrook  t.  Hite,  9  Ohio  St  In  Sunflower  Oil  Ca  v.  Wilson,  1^ 
357,  75  Am.  Dec.  468.  U.  S.  313, 12  S.  Ct  235,  35  U.  S,  (L. 

23.  Neis  v.  O'Brien,  12  Wash.  358,  ed.)  1025,  it  was  held  under  a  contract 

41  Pac.  59,  50  A.  S.  R.  894.  As  to  the  for  the  leasing  of  property  with  the 

right  of  the  setter  to  retsell  on  behalf  option  to  buy  it,  which  provided  that 

of  tlie  buyer  on  the  latter*8  refusal  to  on  a  certain  contingency  the  property 

accept  delivery,  see  infra,  par.  376  et  should  be  returned  to  the  seller,  that 

seq.  on  such  return  of  the  property  a  court 

1.  Wilcox  T.  San  Jose  Fruit-Pack-  of  equity  would  require  the  return  of 

ing  Co.,  113  Ala.  519,  21  So.  376,  59  the  money  paid  towards  buying  it  less 

A.  S.  R.  135;  Miller  v.  iSteen,  30  Cal.  the  amount  of  damage  to  the  property 

402,  89  Am.  Dec.  124;  Drew  v.  Ped-  and  reasonable  pay  for  the  use  of  the 

lar,  87  Cal.  443,  25  Pac.  749,  22  A.  S.  same. 

R.  257;  Pierce  v.  Staub,  78  Conn.  459,  2.  Pierce  v.  Stanb,  78  Conn.  459,  62 

62  Atl.  760,  112  A.  S.  R.  163,  3  L.R.A.  AH  760,  112  A.  S.  R.  163,  3  Lit.A. 

(N.S.)  785;  Hays  v.  Jordan,  85  Qa.  (N.S.)  786  (quaere), 

67 


Digitized  by 


S  S34 


SALBS 


24  B.  a  L. 


Bible  the  status  quo.*  A  reason  given  for  permitting  the  buyer  to 
recover  the  advance  payments,  deducting  the  seller's  daim  for  damV 
ages,  is  that  otherwise  a  seller,  in  case  Uie  advance  payment  exceeded 
his  damages,  would  be  placed  in  a  better  position  than  if  the  buyer 
-had  defaulted  in  toto,  in  which  case  the  damages  recoverable  by  the 
seller  would  have  been  the  difference  between  the  agreed  price  and  the 
market  value  of  the  property  at  the  time  and  place  of  delivery.*  An 
express  provision  for  the  forfeiture  by  the  buyer  of  his  advance  pay- 
ments will,  according  to  the  better  view,  deprive  the  buyer  of  any 
right  to  recover  the  advance  payments.*  The  question  as  to  the  rights 
of  the  buyer  under  conditional  contracts  of  sale  where  the  seller  rettdces 
possession  on  the  failure  of  the  buyer  to  comply  with  the  terms  of  the 
contract  is  discussed  later.* 

334.  Action  for  Damages  Generally. — ^It  follows  as  a  matter  of 
course  Uiat  the  buyer  may  maintain  an  action  for  damages  for  the 
breach  of  the  contract  by  the  seller  by  nondelivery,  and  where  the 
seller  refuses  to  make  a  delivery  and  repudiates  l^e  sale,  he  cannot 
urge  that  the  sale  in  fact  was  executed  and  the  title  vested  in  the  buy- 
er  and  that  therefore  his  Uability  was  for  the  price  only  or  for  a  con- 
version of  the  property  and  not  for  a  breach  of  the  contract  as  an 
executory  contract ;  ^  also  where  the  seller  has  broken  the  contract  he 
cannot  fUQfect  the  right  of  the  buyer  to  damages  by  a  subsequent  offer 
to  perform.*  A  demand  prior  to  the  institution  of  the  action  is  not 
necessary  where  the  time  and  place  of  delivery  is  fixed,*  but  of  course 
if  a  demand  for  delivery  is  necessary  to  put  the  seller  in  default  the 
action  cannot  be  maintained  without  such  a  demand  because  for  the 
very  plain  reason  there  has  been  no  breach  of  the  contract  hy  the 
seller.^*  Ordinarily  where  the  contract  provides  for  the  delivery  of 
the  goods  and  payment  therefor  in  instalments,  the  contract  is  deemed 
several  as  regards  breaches  with  respect  to  the  several  instalments  and 
the  buyer  may  maintain  an  action  for  damages  for  the  default  of  the 
seller  to  make  delivery  with  respect  to  each  instalment  and  an  action 
with  reapect  to  one  instalment  will  not  preclude,  under  the  doctrine 

3.  Note:  3  L.R.A.(N.SO  785.  7.  Driggs  v.  Bush,  152  Mich.  53, 115 

4.  Pierce  v.  Staub,  78  Conn.  459,  62  N.  W.  986,  125  A.  S.  R.  389,  15  Ann. 
Ati.  760,  112  A.  S.  B.  163,  3  L.R.A.  Cas.  30,  15  L.R.A.(N.S.)  654. 
(N.S.)  785.    See  infra,  par.  386  et  8.  Lima  LocomotiTe,  etc.,  Co.  v.  Na^ 
seq.,  as  to  the  measure  o£  damages  for  tional'  Steele  Castings  Co.,  155  Fed. 
breach  by  the  buyer.  77,  83  G.  C.  A  593,  U  LJl.A(N.S.) 

5.  Latham  v.  Sumner,  89  111.  233,  31  713. 

Am.  Rep.  79;  Tufta  v.  D'Arcambal,  85  9.  Patterson  v.  Jones,  13  Ark.  69, 
Mich.  185,  48  N.  W.  497,  24  A.  S.  R.  56  Am.  Dee.  296;  Mitchell  v.  Gregory, 


6.  See  infra,  par.  794,  aa  to  rights  make  delivery  and  the  construction  of 
of  defaulting  buyer  under  conditional  the  contract  vith  respect  to  delivery, 


79,  12  L.R.A.  446. 
Note:  3  L.R.A.{N.S.)  786. 


1  Bibb  (Ky.)  449,  4  Am.  Dec.  655. 


contracts  of  sale. 


see  supra,  par.  187  et  aeq. 
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against  the  epUtting  of  causes  of  action,  an  action  for  a  subsequent 
breach  with  respect  to  a  later  instalment^'  On  the  other  hand  it 
haa  been  held  that  where  the  seller  under  an  entire  contract  for  the 
sale  of  goods  to  be  delivered  and  paid  for  in  instalments  repudiates 
and  breaks  the  contract,  after  delivering  some  of  the  instalmente,  by 
lefuaing  to  deliver  any  further  instalments,  the  buyer,  though  he  may 
sue  either  at  the  time  of  the  breach  or  at  the  maturity  of  the  conti'act, 
cannot  split  up  his  demand  and  maintain  successive  actions,  but  must 
recover  all  his  damages  in  one  action.^'  When  the  contract  is  for  the 
sale  and  installaticm  of  machinery  in  the  buyer's  manufacturing  plant, 
it  would  be  most  unreasonable  to  compel  the  buyer,  in  order  to  entitle 
him  to  recover  damages  for  the  seller's  breach  of  contract,  to  undergo 
the  expense  of  taking  out  the  machinery  and  the  prolonged  interrup- 
tion of  his  business  during  the  time  requisite  to  obtain  new  maj^nery 
elsewhere,  and  he  may  therefore  retain  the  machinery  as  installed  and 
maintain  his  action  for  damages.^'  Where  delivery  and  payment  of 
the  price  are  concurrent  acta,  that  is,  where  the  seller  agrees  to  deliver 
and  the  buyer  to  receive  and  pay  at  the  time  of  delivery,  an  averment 
by  the  buyer,  in  case  he  sues  for  the  nondelivery,  of  a  readiness  and 
willingness  to  pay  is  indispensably  necessary,**  and  consequently  the 
readiness  and  willingness  to  pay  is  matter  to  be  proved  on  his  part, 
whether  the  other  party  was  at  the  place,  ready  to  deliver  the  thing 
contracted  for  or  not.*' 

335.  Ueasure  of  Damages  Generally. — ^The  claim  of  the  buyer  for 
damages  for  the  failure  of  the  seller  to  make  deUvery  is  ordinarily  a 
claim  for  unliquidated  damages.*'  And  the  general  damages  recover- 

H.  Note:  6  Ann.  Cas.  65.  (N.S.)  1042  and  note. 

In  Johnson  v.  Allen,  78  Ala.  387,  66  18.  StiUwell,    etc.,    Mfg.    Co.  v. 

Am.  Rep.  34,  though  the  question  in-  Phelps,  130  U.  S.  620,  9  S.  Ct.  601,  32 

volved  was  the  proper  asseesment  of  V.  S.  (L.  ed.)  1035.   See  supra,  par. 

damages  the  eourt  said  that  each  fail-  264,  as  to  the  general  effeet  of  accept- 

ore  to  deliver  constitutes  a  separate  ance  as  a  waiver  of  defects  in  quality 

and  distinet  breach  of  the  contract,  or  the  like. 

Thia  is  the  view  taken  by  Chief  Jus-  14.  Porter  v.  Rose,  12  Johns.  (N. 

tiee  Cnllen  in  his  able  dissenting  opin-  Y.)  209,  7  Am.  Dee.  306;  Morton  v. 

ion  in  the  case  of  Pakas  v.  HoUings-  Lamb,  7  T.  R.  125,  4  Rev.  Rep.  396, 

head,  184  N.  T.  2U,  77  N.  E.  40,  6  23  Eng.  Rul.  Caa.  500. 

Ann.  Cas.60,  62,  3L.R.A.(N.S.)  1042.  16.  Porter  v.  Rose,  12  Johns.  (N. 

The  same  mle  is  applied  with  respect  Y.)  209,  7  Am.  Deo.  306.   See  supra, 

to  an  action  by  the  seller.  See  infra,  par.  232. 

par.  352.  As  to  the  right  of  one  party  16.  Higbie  t.  Rust,  211  111.  333,  71 

to  rescind  the  contract  on  account  of  K.  E.  1010,  103  A.  S.  R.  204;  Riddle 

the  default  of  the  other  party  with  re-  v.  Gage,  37  N.  H.  519,  75  Am.  Dec. 

spect  to  other  instalments,  see  infra,  151;  Godkin  v.  Baily,  74  N.  J.  L,  655, 

par.  556  et  seq.  66  Atl.  1032,  9  L.R.A.(N.S.)  1134; 

12.  Pakas  v.  Hollingshead,  184  N.  Christian  v.  Miller,  3  Leigh  (Va.)  78, 

Y.  211,  77  N.  E.  40,  U2  A.  S.  R.  601,  23  Am.  Dec.  251. 

6  Ann.  Cas.  60  and  note,  3  IjJI.A.  Note:  9  LJl.A.(K.S.)  1131 
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able  for  the  breach,  if  the  price  has  not  been  paid,  is  the  difference 
between  the  price  agreed  to  be  paid  and  the  market  value  of  the  sub- 
ject matter,  and,  if  the  price  has  been  paid  in  advance,  its  market 
value,  because  by  reasonable  diligence  the  subject  matter  may  be 
obtained  by  the  buyer  in  the  market  at  its  market  value."  To  entitle 
the  buyer  to  such  damages  he  is  not  required  to  supply  himself  by 
repurchases  elsewhere.'^  It  was  held  at  an  early  date  that  the  fact 
that  the  sale  was  on  credit  does  not  entitle  the  buyer  to  recover  on  the 
failure  of  the  seller  to  make  delivery  the  full  value  of  the  subject 
matter  of  the  sale,'*  and  it  has  been  held  that  though  by  error  a  judg- 

17.  Hopkins  t.  Lee,  6  Wheat  109,  T.  537,  55  Am.  Dee.  370;  Dana  v. 
5  U.  S.  (L.  ed.)  218;  Grand  Tower,  Fielder,  12  N.  T.  40,  62  Am.  Dee.  130; 
etc.,  Co.  V.  Phillips,  23  Wall.  471,  23  Griffin  v.  Colver,  16  N.  Y.  489,  69  Am. 
n.  S.  (L.  ed.)  71;  Manh  t.  MePher-  Dee.  718;  A.  D.  Puffer,  etc.,  Mfg.  Go. 
son,  105  U.  S.  709,  26  S.  (L.  ed.)  v.  Lneas,  112  N.  C.  377, 17  S.  E.  174, 
1130;  Roberts  v.  Benjamin,  124  U.  S.  19  L.B.A.  682;  Crescent  Hosiery  Co. 
64, 8  S.  Ct.  393,  31  U.  S.  (U  ed.)  334;  v.  MobUe  Cotton  MiUa,  140  N.  C.  452, 
Globe  Refining  Co.  v.  Landa  Cotton  63  S.  E,  140,  6  Ann.  Caa.  164;  Kountz 
Oil  Co.,  190  U.  S.  540,  *23  S.  Ct.  754,  v.  Kixkpatriek,  72  Pa.  St.  376,  13 
47  U.  S.  (L.  ed.)  1171;  Lawrence  v.  Am.  Rep.  687;  Theisa  v.  Weiss,  166 
Porter,  63  Fed.  62, 11  C.  C.  A.  27,  26  Pa.  St.  9,  31  Atl.  63,  46  A.  S.  R.  638; 
L.RJI.  167;  Bell  v.  Reyttolds,  78  Ala.  Trigg  t.  Clay,  88  Va.  330, 13  S.  E.  434, 
511,  56  Am.  Rep.  52;  Marshall  v.  20  A.  S.  R.  723;  R.  J.  Hens  Lumber 
Clark,  78  Conn.  9.  60  AtL  741,  112  Co.  t.  E.  J.  HcNeeley,  68  Wash.  223, 
A.  S.  B.  84;  Hardwood  Lumber  Co.  108  Pac.  621,  28  UR.A.(N.S.)  1007; 
V.  Adam,  134  Ga.  821,  68  S.  E.  725,  32  Guetskow  Bros.  Co.  v.  Andrews,  92 
L.R.A.(N.S.)  192;  Summers  v.  Hib-  Wis.  21^  66  W.  119,  53  A.  S.  R. 
batd,  153  III.  102,  38  N.  E.  899,  46  A.  009,  52  L.R.A.  200;  Keliey,  etc.,  Co. 
S.  R.  872;  Frink  v.  Tatman,  36  Ind.  v.  La  Crosse  Carriage  Co.,  120  Wis. 
259,  10  Am.  Rep.  19;  Coffin  v.  State,  84,  07  N.  W.  674,  102  A.  a  R.  971; 
144  Ind.  578, 43  N.  E.  654,  55  A.  S.  B.  Vogt  v.  Seliienebeek,  122  Wis.  491, 100 
188;  ConnersvUle  Wagon  Co.  v.  Mo-  N.  W.  820,  106  A.  S.  R.  989,  2  Ann. 
Farlan  Carriage  Co.,  166  Ind.  123,  76  Cas.  814,  67  L.R.A.  756;  Brown  v. 
N.  E.  294.  3  L.R.A.(N.S.)  709;  Man-  MiUer,  L.  R.  7  Ex.  319,  41  L.  J.  Ex. 
ville  V.  Western  Union  Tel,  Co.,  37  la.  214,  23  L.  T.  N.  S.  272,  21  W.  R.  18, 
214,  18  Am.  Rep.  8;  Laporte  Imp.  Co.  23  Eng.  Rnl.  Cas.  527;  Die  Elbinger, 
V.  Brock,  99  la.  485,  68  N.  W.  810,  61  etc  v.  Armstrong,  L.  R.  9  Q.  B.  473, 

A.  S.  R.  245;  Osgood  v.  Bander,  75  43  L.  J.  Q.  B.  211,  30  L.  T,  N.  S,  871, 
la.  550,  39  N.  W.  887,  1  L.R.A.  655;  23  W.  R.  127,  23  Eng.  Rul.  Cas.  551; 
Caldwell  v.  Reed,  Litt.  Sel.  Caa.  (Ky.)  Williams  v.  Agiua,  [1914]  A.  C.  510, 
366,  12  Am.  Dee.  314;  Cole  v.  Ross,  9  83  L.  J.  K.  B.  715,  110  L.  T.  N.  S. 

B.  Mon.  (Ky.)  393,  50  Am.  Dec.  517;  865,  30  Times  L.  Rep.  351,  58  Sol.  J. 
Furlong  v.  PoUeys,  30  Me.  491,  50  Am.  377,  19  Com.  Cas.  200,  7  British  BuL 
Dec.  635;  MeOratb  v.  Gegner,  77  Md.  Cas.  332  and  note. 

:i31,  26  Atl.  502,  39  A.  S.  R.  415;  Notes:  24  Am.  Dec.  137;  50  Am. 

Lonergan  v.  Waldo,  179  Mass.  135,  60  Dec  637;  3  L.R.A.  589;  52  L.R.A.  209 

N.  E.  479,  88  A.  S.  R.  365;  Austrian  et  seq.;  57  L.R.A.  193  et  seq.;  20 

V.  Springer,  94  Mich.  343,  54  N.  W.  L.R.A.(N.S.)  46;  6  Eng.  Kul.  Cas.  620. 

50,  34  A.  S.  R.  350;  Bailey  v.  Shaw,  18.  Summers  v.  Hibbard,  153  III. 

24  N.  H.  297,  55  Am.  Dec.  241;  Dey  102,  38  N.  E.  899,  46  A.  S.  R.  872. 

V.  Dox,  9  Wend.  (N.  Y.)  129,  34  Am.  19.  Caldwell  v.  Reed,  Litt.  SeL  Caa. 

Dec.  137;  HcEnight  t.  Dunlop,  5  N.  (Ky.)  366,  12  Am.  Dec  314. 
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ment  was  rendered  for  the  buyer  for  the  full  value  of  the  subject  mat- 
ter the  seller  cannot  thereafter  sue  for  the  agreed  price,  as  the  damages 
should  have  been  properly  adjusted  in  the  former  action.**  Though 

the  rule  permitting  the  buyer  to  recover  the  difference  between  the 
agreed  price  and  the  market  value  in  a  sense  amounts  to  an  iallowance 
of  profits,  yet  these  profits  do  not  depend,  upon  any  contingency 
their  recovery  is  permitted,  as  it  is  regarded  as  certain  that  the  sub- 
ject matter  would  have  been  worth  the  established  market  price  at  the 
place  and  time  when  and  where  they  should  have  been  delivered.* 
336.  Repurchase  on  Account  of  Seller. — ^The  buyer  may  supply 
himself  by  repurchases  in  the  market  on  account  of  the  seller  and 
where  he  does  so,  he  may  ordinarily  recover  the  difference  between  the 
agreed  price  and  the  advance  price  which  he  is  forced  to  pay  where  he 
uses  reasonable  diligence  and  care  in  making  the  purchase.'  And  it 
has  been  held  that  when  there  is  no  market  in  which  the  buyer  can 
readily  obtain  similar  articles,  he  may  go  into  the  market  and  pur- 
chase the  best  substitute  obtainable,  using  reasonable  care  and  diligence 
and  charging  the  seller  with  the  difference  between  the  contrac>t  price 
of  the  goods  and  the  price  of  the  goods  substituted.*  Tt  baa  been  said 
that  the  buyer  in  case  he  repurchases  may  recover  the  advance  in 
price  which  be  is  obliged  to  pay,  however  great,  if  the  article  conld 
not  be  obtained  at  a  less  price  by  the  use  of  due  diligence  and  pru- 
dence.* On  the  othot  hand  if  the  buyer  supplies  himself  with 
the  goods  by  a  repurchase  in  the  market,  his  recovery  should  be 
limited  to  the  difference  between  the  price  paid  by  him  and  the 
agreed  price,  however  good  a  bargain  he  may  have  made  in  the  repur- 
chase by  purchasing  under  the  market  price,  as  this  is  necessarily  the 
limit  of  his  actual  Toes.*  Where  the  buyer  supplies  himself  with  the 
commodity  by  a  repurchase,  the  reasonable  expenses  of  so  doing  in 
addition  to  the  advance  in  price  is  held  recoverable.*  Since  the  buyer 

20.  Dey  v.  Doz,  9  Wend.  (N.  T.)  L.R.A.  788;  Kelley,  etc.,  Go.  v.  La 
129,  24  Am.  Dec.  137.  Cross  Carriage  Co.,  120  Wis.  84,  97 

1.  Griffin  v.  Colver,  16  N.  Y.  489,  N.  W.  674,  102  A.  S.  R.  971. 


2.  Cooper  v.  Toang,  22  Ga.  269,  68  3.  Hardwood  Lumber  Co.  v.  Adam, 

Am.  Deo.  502;  Hardwood  Lumber  Co.  131  Qa.  821,  68  S.  E.  726,  32 'L.R.A. 

Adam,  134  Ga.  821,  68  S.  E.  725,  32  (N.S.)  192. 

I<.R.A.(N.S.)  192;  Semun,  etc..  Go.  v.  4.  Cooper  v.  Yomtg,  22  Ga.  289,  68 

Goppee,  etc.,  Co.,  35  Ind.  App.  351,  Am.  Dec.  502. 

74  N.  E,  41,  111  A.  S.  R.  171;  Uporte  6.  TheUa  v.  Weiss,  168  Pa.  St  9,  31 

Imp.  Co.  V.  Brock,  99  la.  485,  68  N.  Atl.  63,  45  A.  S.  R.  638. 

W.  810,  61  A.  S.  R.  245;  Crescent  6.  Barker  v.  Mann.  5  Bush  (Ky.) 

Hosiery  Go.  v.  Mobile  Cotton  Mills,  672,  96  Am,  Dec.  373-,  Forsyth  v. 

140  N.  C.  452,  53  S.  E.  140,  6  Ann.  Mann,  68  Vt.  116,  34  AU.  481,  32 

Cas.  164;  Theiss  v.  Weiss,  166  Pa.  St.  L.R.A  78;  Kelley  v.  La  Crosse  Car- 

9,  31  Atl.  63,  45  A.  S.  R.  638;  Forsyth  riasre  Co.,  120  Wis.  84,  97  N.  W.  674, 

T.  Mann,  68  Vt.  116,  34  AU.  481,  32  102  A.  S.  R.  971. 


60  Am.  Deo.  718. 


Note:  32  L.R.A.(N.S.)  192. 
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is  entitled  to  have  the  goods  purchased,  v^en  there  is  a  total  absence 
of  a  market  in  which  to  obtain  them  he  may  as  a  general  rule^procuie 
their  production  as  economically  as  possible,  and  bold  ihe  seller 
chargeable  with  the  difference  between  the  cost  of  production  and 
the  contract  price.'  The  reasonable  value  of  the  article,  however,  has 
been  adopted  in  cases  in  which  the  circumstances  were  such  that  the 
cost  of  production  could  not  be  ascertained,  or  would  not  furnish  an 
accurate  and  satisfactory  measure  of  damages.^  In  fact  as  regards 
the  buyer's  claim  for  special  damages  it  is  his  duty  in  order  to  mitigate 
the  same  to  supply  himself  by  purchase  in  the  market.* 

337.  Determination  of  Market  Value;  Time  and  Place  Generally. — 
It  is  ordinarily  the  rule  that  the  market  price  or  value  at  the  time  and 
place  of  delivery  is  to  be  taken  as  the  criterion  for  fixing  the  general 
damages,^**  and  it  has  been  pointed  out  that  this  is  undoubtedly  the 
rule  both  in  England  and  in  this  country  ss  respects  time  where  the 
price  has  not  been  paid  in  advance.'^  Where,  however,  the  price  of 
the  commodity  contracted  to  be  delivered  has  been  paid  prior  to  the 
time  for  delivery,  a  somewhat  different  rule  obtains  according  to  some 
of  the  authorities,  and' it  has  been  held  that  in  such  case  the  buyer  is 
not  confined  in  his  recovery  to  the  difference  between  the  contract  and 
market  price^on  the  day  of  delivery,  but  he  may  recover  the  higher 
market  price  between  the  day  for  delivery  and  the  time  suit  is  brought 
or  the  time  of  trial  provided  the  plaintiff  does  not  unreasonably  delay 
th^  institution  of  hiB  suit.'*  Where  the  goods  are  to  be  delivered  by 

7.  Note:  57  L.R.A.  195,  201.  Me.  491,  50  Am.  Dec.  635;  McGrath 

8.  Huyett-Smith  Mfg.  Co.  v.  Gray,  v.  Gegner,  77  Md.  331,  26  Atl.  502; 
129  N.  C.  438,  40  S.  E.  178,  57  L.R.A.  39  A.  S.  R.  415;  Austrian  v.  Springer, 
193;  Erie,  etc.,  R.  Co.  v.  Doathet,  88  94  Mieb.  343,  54  N.  W.  50,  34  A.  S. 
Pa.  St.  243,  32  Am.  Rep.  451.  R.  350;  Kountz  v.  Kirkpatriek,  72  Pa. 

Note:  57  L.R.A.  196.  St.  376,  13  Am.  Rep.  687;  Theiss  v. 

9.  See  infra,  par.  350,  as  to  the  Weiss,  166  Pa.  St.  9,  31  Atl.  63,  45 
duty  of  the  buyer  with  respect  to  A.  S.  R.  638;  Vogt  v.  Schienebeek,  122 
mitigating  the  damages.  Wis.  491,  100  N.  W.  820,  106  A.  S. 
■  10.  Douglass  T.  M'Allister,  3  Cranch  R.  989,  2  Ann.  Cas.  814,  67  L.R.A. 
298,  2  U.  S.  (L.  ed.)  445;  Shepherd  756;  Brown  v.  Muller,  L.  R.  7  Ex. 
v.  Hampton,  3  Wheat.  200,  4  U.  S.  319,  41  L.  J.  Ex.  214,  27  I*  T.  N.  S. 
(L.  ed.)  369;  Grand  Tower  Co.  v.  272,  21  W.  R.  18,  23  Eng.  RnL  Cas, 
PhiUips,  23  Wall.  471,  23  U.  S.  (L.  527. 

ed.)  71;  Marshall  v.  Clark,  78  Conn.      Note:  29  A:  S.  R.  729. 
9,  60  Atl.  741, 112  A.  S.  R.  84;  Hard-     11.  Cannon  v.  Folsom,  2  la.  101,  63 
wood  Lumber  Co.  v.  Adam,  134  Ga.  Am.  Dee.  474.    See  also  Osgood  v. 
821,  68  S.  E.  725,  32  L.R.A.(N.S.)   Bander,  75  la.  550,  39  N.  W.  887,  1 
192;  Coffin  v.  State,  144  Ind.  578,  43  L.R.A.  655. 

N.  E.  654,  55  A.  S.  R.  188;  Manville  12.  Cannon  v.  Folsom,  2  la.  101,  63 
v.  Western  Union  Tel,  Co.,  37  la.  214,  Am.  Dec.  474;  Manville  v.  Western 
18  Am.  Rep.  8;  Laporte  Imp.  Co.  v.  Union  Tel.  Co.,  37  la.  214,  18  Am. 
Brock,  99  la.  485,  68  N.  W.  810,  61  Rep.  8;  Brasher  v.  Davidson,  31  Tex. 
A.  S.  B.  245;  Furlong  v.  Polleys,  30  190,  98  Am.  Dee.  525.   See  also-  Sfaep' 
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inatalmentB,  and  theM  ia  a  failure  to  deliver  two  or  more,  or  all  of  the 
instalments,  the  proper  measure  of  damages  is  the  earn  of  the  differ- 
onoes  between  Uie  contract  and  market  prices  of  the  quantity  ui  each 
inetalxnent  not  delivered  at  the  respective  times  of  delivery,  aud  the 
place  of  delivery ;  each  of  the  failures  to  deliver  constituting  for  this 
purpose  a  separate  and  distinct  breach.^'  If  the  delivery  is  postponed 
by  mutual  agreement,  the  market  value  at  the  time  to  which  delivery 
ia  postponed  is  taken  as  the  criterion,  and  if  the  postponement  is  for 
tm  indefinite  time  the  value  at  a  reasonable  time  after  demand  by  the 
buyer  for  delivery.'*  Where  after  the  contract  of  sale  was  entered 
into  and  at  the  time  for  delivery  the  price  at  which  the  commodity 
could  be  bought  in  the  market  was  artificially  inflated  by  the  coqt 
trivance  or  combination  of  a  few  dealers  with  a  view  to  control  the 
market  for  their  own  private  ends,  it  has  been  held  that  this  will  not 
necessarily  make  such  artificial  price  the  market  value  for  the  purpose 
of  fixing  the  liability  of  the  seller  for  nondelivery,  as  the  law  in  regu- 
lating tile  measure  of  damages  contemplates  a  range  of  tiie  entire 
market  and  the  average  of  prices  thus  found  running  through  a  rea- 
sonable period  of  time.'* 

338.  Absence  of  General  Market  at  Time  or  Place  of  Delivery.— 
Where  the  goods  cannot  be  obtained  in  the  market  at  the  place  of 
delivery  other  markets  mxist  of  necessity  be  resorted  to  to  determine 
the  market  value,  and  where  there  are  other  accessible  markets  from 
which  the  articles  may  be  obtained,  the  price  at  such  other  markets 

herd  V.  Hampton,  3  Wheat.  200,  4  U.  In  Kontz  r.  Eirkpatriek,  72  P&  St. 

S.  (L.  ed.)  369  (per  Marshall,  C.  J.).  376, 13  Am.  Rep.  687,  it  appeared  that 

Note:  63  Am.  Dec.  477.  A  sold  oU  to  B  "to  be  dehvered,  seU- 

13.  Johnaon  t,  Allen,  78  Ala.  387,  er's  option,"  at  any  time  until  Decern- 
56  Am.  Rep.  34;  Summer  t.  Hibbard,  ber  31st,  at  13^  eents  per  gallon.  B 
etc.,  Co.,  153  IlL  102,  38  N.  E.  899,  assigned  the  contract  to  C,  and  after-* 
46  A.  S.  R.  872;  Crescent  Hosiery  Co.  ward  B  entered  into  a  combination  to 
V.  Mobile  Cotton  Mills,  140  N.  C.  452,  raise  the  price  of  the  oil  in  mariEat 
53  S.  E.  140,  6  Ann.  Caa.  164;  Brown  C  was  not  implicated  in  the  combina- 
V.  Mnller,  L.  R.  7  Ex.  319,  41  L.  J.  tion.  In  an  action  against  A  for  non- 
Ex.  214,  27  L.  T.  N.  S.  272,  21  W.  R.  delivery  of  the  oil  it  was  held  that  the 
18,  23  Eng.  Rol.  Cas.  527 ;  Roper  v.  right  of  C  to  recover  waa  not  affected 
Johnson,  U  R.  8  C.  P.  167,  42  L.  J.  by  the  acts  of  B;  but  that  in  estimat- 
C.  PI.  65,  28  L.  T.  296,  21  W.  B.  384,  ing  the  damages,  the  fictitious  and  tem- 
23  Eng.  RoL  Cas.  532.  porary  price  of  the  oil,  resulting  from 

Note:  6  Ann.  Caa.  166,  the  "corner'^  in  the  market,  was  not 

14.  Roberts  v.  Benjamin,  124  U.  S.  the  true  market  value,  and  the  jury 
64, 8  S.  Ct  393,  31 U.  S.  (L.  ed.)  334;  would  be  at  liberty  to  determine,  ama 
Summers  v.  Hibbard,  153  IlL  102,  38  the  prices  immediately  before  and  Kft- 
N.  E.  899,  46  A.  S.  R.  872;  Crescent  er  the  date  for  delivery  and  from  other 
Hosiery  Co.  v.  Mobile  Cotton  Mills,  sources  of  information,  the  aetnal  mar- 
140  N.  C.  452,  53  S.  E.  140,  6  Ann.  ket  value  of  the  oil.  See  also  TheisB 
Cas.  164,  V.  Weiss,  166  Pa.  St  9,  31  Atl.  63,  46 

16.  Smith  V.  Griffith,  3  Hill  (N.  Y.)  A.  S.  R.  638,  referring  to  the  above 
333,  38  Am.  Dee.  639.  case  with  approvaL 

Note:  Ann.  Cas.  1918A  575. 
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plus  the  freight  to  the  place  of  -  delivery  may  be  made  the  criterion 
where  the  Bubject  matter  is  for  use  or  the  like  at  the  place  of  delivery.^* 
Thus  in  asBeaaing  damages  for  breach  of  a  contract  to  deliver  goods  sold 
by  a  wholesale  to  a  retail  dealer,  if  there  is  no  wholesale  market  price 
at  the  place  of  delivery,  the  market  value  may  be  determined  by  the 
wholesale  market  price  at  the  time  at  the  nearest  convenient  wholesale 
market,  together  with  the  cost  of  transportation  from  there  to  the 
place  of  deUvery.^^  On  the  other  hand  where  the  subject  matter  was 
purchased  for  the  purpose  of  being  sent  to  a  market  at  another  place 
and  there  was  no  general  market  for  it  at  the  place  of  delivery,  the 
price  at  the  place  to  which  it  was  to  be  sent  less  the  cost  of  transporta- 
tion thereto  has  been  taken  as  the  criterion."  It  may  happen  that 
the  market  value  at  the  place  of  delivery  may  be  dependent  on  and 
governed  by  a  general  and  more  extensive  market  at  another  place, 
and  in  such  a  case  evidence  of  the  market  value  at  the- latter  place  for 
the  purpose  of  showing  the  value  at  the  former  may  be  admitted  in 
evidence."  And  where  there  had  been  no  general  sales  in  the  market 
of  the  article  in  question  at  the  exact  time  when  the  contract  called 
for  the  delivery,  it  is  proper  to  show  the  price  of  it  immediately  before 
and  after  that  time,***  but  evidence  as  to  the  price  at  remote  periods 
is  not  to  be  considered,  where  evidence  of  soles  more  imnaediate  as  to 
time  is  available.^  ^ 

339.  Interest. — The  authorities  are  not  in  accord  on  the  question 
whetlier  interest  is  recoverable  as  an  element  of  the  damages  for  the 
aeller'a  breach  of  bis  contract  by  nondelivery.'  Though  as  is  above 
shown  the  claim  of  the  buyer  to  the  difference  between  the  agreed 
price  and  the  market  value  at  the  time  and  place  of  delivery  is 
unliquidated,'  still,  for  the  seeming  reason  that  such  damages  are 
easily  computed,  some  cases  take  the  view  that  interest  on  such  amount 

16.  Grand  Tower  Co.  v.  Phillips,  23  820, 106  A.  S.  R.  989,  2  Ann.  Cu.  814, 
Wall.  471,  23  U.  S.  (L.  ed.)  71;  Law-  67  UR.A.  756. 

rence  v.  Porter,  63  Fed.  62,  22  U.  S      Note:  57  L.R.A.  200. 
App.  483,  11  C.  C.  A.  27,  26  L.R.A      19.  Mt.   Vernon   Brewing   Co.  t. 
167;  Marshall  v.  Clark,  78  Conn.  9,  Teschuer,  108  Md.  158,  69  Atl.  702, 
60  Atl.  741,  112  A.  S.  K.  84;  Hard-  16  L.R.A.(N.S.)  758;  Kibler  v.  Cap- 
wood  Lumber  Co.  v.  Adam,  134  Ga.  Us,  140  Mich.  28,  103  N.  W.  531,  112 
821,  68  S.  E.  725,  32  L.R.A.(N.S.)  A.  S.  R.  388. 
192;  Furlong  v.  PoUetys,  30  Me.  491,     20.  Note:  57  L.R.A.  198. 
50  Am.  Dee.  635.  1.  Dana  v.  Fiedler,  12  N.  Y.  40,  62 

*  Notes:  62  LJtJl.  222  ;  57  LJt.A.  Am.  Dec.  130. 
197.  Note:  57  L.R.A.  198. 

17.  Marshall  v.  Clark,  78  Conn.  9,     2.  Note:  28  L.R.A.(N.S.)  46.  See 


18.  Johnson  v.  Allen,  78  Ala.  387,  interest  in  actions  by  the  seller  for 

56  Am.  Rep.  34;  Rice  v.  Manley,  66  damages  for  the  refusal  of  the  bnyer 

N.  Y.  82,  23  Am.  Rep.  30;  Vogt  v.  to  accept  delivery. 

Schieaebeck,  122  Wis.  491, 100  N.  W.  8.  See  supra,  par.  334. 


60  Atl.  741,  112  A.  S.  R.  84. 


infra,  par.  389,  as  to  the  allowance  of 
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from  the  time  of  breach  may  be  recovered;  *  and  it  has  been  said  that 
as  the  right  to  interest,  in  actions  upon  contract,  depends  not  on 
discretion,  but  on  legal  right,  interest  is  as  much  a  part  of  the  indem- 
nity to  which  the  buyer  is  entitled  as  the  difference  between  the  market 
value  and  the  contract  price.*  In  other  cases,  however,  applying  the 
general  rule  that  interest  on  unliquidated  damages  are  not  recover- 
able, the  buyer  has  been  denied  the  right  to  recover  interest  on  the 
difference  between  the  market  value  and  the  price  paid ;  *  and  it  may 
be  noted  that  in  many  cases  in  which  the  court  lays  down  the  gen- 
eral rule  that  the  damagea  recoverable  for  the  seller's  breach  of  hifa 
contract  by  nondelivery  is  the  difference  between  the  agreed  price 
and  the  market  value  at  the  time  and  place  of  delivery,  no  reference 
is  made  to  the  subject  of  interest.^ 

340.  Special  Damages  Gmerally. — ^In  addition  to  the  general  dam- 
ages and  in  cases  where  the  rule  as  to  general  damages  is  manifestly 
inapplicable  the  buyer  may  recover  special  damages;  and  this  may 
include  actual  losses  incurred  by  the  buyer  by  reason  of  the  seller's 
breach  of  his  contract  as  well  as  anticipated  profits.^  This  is  especially 
true  where  the  contract  is  for  the  sale  of  a  commodity  or  article  which 
cannot  be  obtained  in  the  general  market  and  when,  therefore,  if  the 
buyer  is  to  be  compensated  for  the  breach  a  different  rule  from  the 
difference  between  the  market  price  and  the  agreed  price  must  neces- 
sarily be  adopted,*  and  in  such  a  case  the  value  of  the  article  to  the 

4.  Bell  V.  Reynolds,  78  Ala.  511,  5fi  McHaffle,  4  Q.  B.  D.  670,  27  W.  R. 

Am.  Uep.  52;  Lonergan  v.  Waldo,  179  221,  23  Eng.  Rul.  Caa.  558;  Die  Elb- 

Mass.  135,  60  N.  E.  479,  88  A.  S.  R.  inger,  ete.  v.  Armstrong,  L.  R.  9  Q.  B. 

3G5;  Braekett  v.  Edgerton,  14  Minn.  473,  43  L.  J.  Q.  B.  211,  30  L.  T.  N.  S. 

174,  100  Am.  Dec.  211;  Dana  v.  Fied-  871,  23  W.  R.  127,  23  Eng.  Rul.  Cas. 

ler,  12  N.  7.  40,  62  Am.  Dec.  130;  551 ;  Corbin  v.  Thompson,  39  Can.  Sup. 

Vogt  V.  Sehienebeck,  122  Wis.  491, 100  Ct.  675,  2  British  Rul.  Cm.  70. 

V.  W.  820,  106  A.  S.  R.  989,  2  Ann.  Notes:  52  L.R.A.  209  etaeq.;  6  Eng. 

Cas.  814,  67  L.R.A.  756.  See  also  Sar-  Ral.  Cas.  618,  624,  625  ;  23  Eng.  Rul 

gent  V.  Franklin  Ins.  Co.,  8  Pick.  Cas.  5G5. 

(Mass.)  90,  19  Am.  Dec.  306.  9.  BeU  v.  Reynolds,  78  Ala.  511,  56 

Kote:  28  L.R.A.(N.S.)  40.  Am.  Rep.  52;  Hardwood  Lumber  Co. 

6.  Dana  v.  Fiedler,  12  N.  T.  40,  62  v.  Adam,  134  Oa.  821,  68  S.  E.  725,  32 


7.  See  oases  cited  supra,  par.  335,  150,  19  L.R.A.(N.S.)  155;  Die  Elb- 
as  to  tlie  measure  of  damages  general-  inger,  etc.  v.  Armstrong,  U  R.  9  Q.  B. 
ly.  473,  43  L.  J.  Q.  B.  211,  30  L.  T.  N. 

8.  Leporte  Imp.  Co.  t.  Brock,  99  Ta.  S.  871,  23  W.  R.  127,  23  Eng.  Rul 
485,  68  N.  W.  810,  61  A.  S.  R.  245;  Cas.  551. 

Lonergan  v.  Waldo,  179  Mass.  135,  60     Notes:  62  UELA.  219;  67  LJSLA. 

N.  E.  479,  88  A.  S.  R.  365;  Neal  v.  193  et  s*^. 

Pender-Uyman  Hardware  Co.,  122  N.     As  regards  the  somewhat  florrela- 

C.  104,  29  S.  E.  96,  65  A.  S.  R.  697;  tive  right  of  the  seller  to  resell  on  ae- 

Kelley  v.  La  Crosse  Carriage  Co.,  count  of  the  biyrer,  see  iufin,  par.  376 

120  Wia.  84,  97  N.  W.  674,  102  A.  S.  et  seq. 
B.  971;  Hydraolio  Engineering  Co.  t. 


Am.  Dec.  130. 

6.  Note:  28  L.R.A.(N.S.)  48. 


L.R.A.(N.S.)  192;  Standard  Supply 
Co.  V,  Carter,  81  S.  C.  181,  62  S.  E. 
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buyer  has  been  held'  to  be  the  criterion,^*  though  the  fact  that  a 
reasonable  substitute  may  be  obtained  in  the  market  will  materially 
affect  the  question  of  damages  and  may  even  limit  the  recovery  to  the 
difference  between  the  agreed  price  and  what  the  article  or  commodity 
reasonably  answering  the  purpose  would  have  cost.'^  The  rifrht  to 
recover  special  damages  is  subject  to  two  conditions  or  limitations: 
(1)  that  the  damages  must  be  such  as  may  fairly  be  supposed  to  have 
entered  into  the  contemplation  of  the  parties  when  they  made  the 
contract,  that  is,  must  be  such  as  might  naturally  be  expected  to 
follow  its  violation;  and  (2)  they  must  be  certain,  both  in  their 
nature  and  in  respect  to  the  cause  from  which  they  proceed."'  And 
it  has  been  held  dxat  mere  notice  to  a  seller  of  some  interest  or  prob- 
able action  of  the  bnyer  is  not  enough  necessarily  and  as  a  matter  of 
law  to  charge  the  seller  with  special  damages  on  that  account  if  he 
fails  to  deliver  the  goods."'  These  two  conditions  are  entirely  separate 
and  independent,  and  to  blend  them  tends  to  confusion;  thus  die 
damages  claimed  may  be  the  ordinary  and  natural,  and  even  neces- 
sary, result  of  the  breach,  and  yet,  if  in  their  nature  uncertain,  they 
must  be  rejected.**  The  authorities  are  not  clear  as  to  when  the 
expenses  incurred  by  the  buyer  in  sending  for  the  goods,  the  benefit 
of  which  is  lost  to  him  by  reason  of  the  nondelivery  by  the  seller, 
may  be  recovered.  On  the  one  hand  where  goods  on  board  a  vessel 
were  sold  the  buyer  was  held  entitled  to  recover  the  expenses  incurred 
by  him  in  sending  a  lighter  to  the  vessel  to  receive  the  goods."*  On 
the  other  hand  where  crude  oil  was  sold  deliverable  at  the  aeller'a 
place  of  business  f.  o.  b.  the  buyer's  tank  cars,  the  expenses  incurred 
by  the  buyer  in  sending  his  cars  from  a  long  distance  to  receive  the 
oil  which  the  seller  refused  to  deliver  were  held  not  to  be  recoverable, 
under  the  circumstances  of  the  case,  though  from  the  opinion  of  the 
court  it  is  somewhat  difficult  to  determine  whether  thus  was  solely 
because  the  damages  were  too  remote  or  because  the  claim  therefor  waa 
not  suffioiraitly  pleaded.^' 

10.  Standard  Supply  Co.  v.  Carter,  92  Wia.  214,  66  N.  W.  119,  53  A.  8. 
81  S.  C.  181,  62  S.  E.  150,  19  L.R.A.  E.  909,  53  L.R,A,  209;  KeUey  v. 
(N.S.)  155.  La  Crosse  Carriage  Co.,  120  Wia.  84, 

11.  Note:  52  L.R.A.  221.  97  N.  W.  674,  102  A.  S.  R.  971. 

12.  Globe  Refining  Co.  v.  Landa  Cot-  Note:  52  L.R.A.  209,  223  et  aeq. 
ton  Oil  Co.,  190  U.  S.  540,  23  S.  Ct.  13.  Globe  Refining  Co.  v.  Landa 
764,  47  U.  S.  (L.  ed.)  1171;  Bell  v.  Cotton  Oil  Co.,  190  U.  S.  540,  23  S. 
Resfnolda,  78  Ala.  511,  66  Am.  Rep.  Ct.  754,  47  U.  S.  (L.  ed.)  1171. 

52;  Connersville  Wagon  Co.  v.  Mc-      14.  Orimn  v.  Colver,  16  N.  T.  489, 
Farlin  Carriage  Co.,  166  Ind.  123,  76  69  Am.  Dee.  718. 
K.  E.  294,  3  L.R.A.(N.SO  709;  Davis     15.  Cole  v.  Swanston,  1  Cal.  51,  52 
V.  Fish,  1  O.  Greene  (la.)  406,  48  Am.  Am.  Deo.  288. 

Dec.  387;  Blanchard  v.  Ely,  21  Wend.     16.  Globe  Refining  Co.  v.  Landa 
(N.  Y.)  342,  34  Am.  Dec.  250;  Griffin  Cotton  Oil  Co.,  190  U,  S.  640,  23  S. 
V.  Colver,  16  N.  T.  489,  69  Am.  Dec  Ct  754^  47  U.  S.  (L.  ed.)  1171. 
718;  Guetzkow  Bros.  Co.  v.  Andrews, 
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341.  Pnrdiase  for  Partlcidftx  0se  Generally.— Where  the  purchase 
is  made  for  a  particular  use  and  not  for  r^e  and  the  seller  has 
knowledge  of  such  fact  special  damages  resulting  to  the  buyer  from 
the  seller's  nondelivery  may  constilute  a  proper  element  of  damages,^' 
provided  such  damages  may  reasonably  be  considered  as  within  the 
contemplation  of  the  parties,^  and  are  not  uncertain.^*  Thus  in  an 
action  for  breach  of  a  contract  for  the  sale  of  guano,  which  the  seller 
knew  was  intended  for  use  by  the  buyer  in  raising  a  crop  on'  his 
plantation,  only  one-haU  of  the  stipulated  quantity  being  delivered, 
and  it  being  Ihen  too  late  to  procure  it  elsewhere,  the  measure  of 
damages  to  the  buyer  was  held  to  be  the  difference  in  value  between 
the  crop  raised  on  the  land  on  which  the  guano  was  used,  and  that 
raised  on  the  adjoining  land  of  the  same  quality  and  cultivated  in 
the  same  manner,  on  which  no  guano  was  used.'"  And  where  there 
was  a  total  failure  to  furnish  fertiliser  the  resulting  loss  in  the  yield 
has  he&n  held  not  to  be  too  uncertain  or  remote  for  recovery.*  A 
similar  view  has  been  taken  as  to  loss  from  deterioration  of  a  tobacco 
crop  resulting  from  the  failure  of  the  seller  to  deliver  to  a  farmer 
flues  purchased  for  use  in  curing  the  tobacco.*  And  it  has  been 
held  ^at  one  who  sells  pipe  to  a  contractor  to  lay  in  a  ditch  already 
dug,  and  who  is  notified  that  in  the  event  of  rain  the  ditch  will  cave 
in,  may  be  liable  for  the  cost  of  redigging  the  ditch,  which,  because 
of  the  nondelivery  of  the  pipe,  is  washed  in  by  a  ridn  as  apprehended.* 

342.  Interruption  of  Buyer's  Manufacturing  Business. — Where 
material  or  supplies  are  purchased  by  the  buyer  to  be  used  for  the 
purpose  of  running  his  manufacturing  plant,  and  such  fact  is  known 
to  the  seller,  and  on  account  of  the  nondelivery  the  buyer  is  unable 
to  run  his  plant,  the  value  of  the  use  of  the  plant  while  it  necessarily 
remains  idle  has  been  held  recoverable;*  and  recovery  for  the  loss 
of  profits  from  the  interruption  of  the  buyer's  manufacturing  busi- 
ness, which  was  a  long  and  well  established  business,  and  the  profits 

17.  Bell  V.  Reynolds,  78  Ala.  611,  18.  Note:  52  L.R.A.  227. 

66  Am.  Rep.  62;  Van  Winkle  v.  WU-  19.  Note:  52  L.R.A.  227. 

kins,  81  Oa.  03,  7  8.  E.  644,  12  A.  8.  20.  Bell  v.  Reynolds,  78  Ala.  511, 

R.  290;  Laporte  Imp.  Co.  v.  Brock,  66  Am.  Rep.  62. 

90  la.  485,  68  N.  W.  810,  61  A.  S.  R.  1.  Herring  v.  Armwood,  130  K.  C. 

245;  Abbott  v.  Hapgood,  ISO  Mass.  177,  41  S.  E.  96,  67  L.R.A.  058. 

218,  22  N.  £.  907,  15  A.  8.  R.  193,  5  8.  Neal  v.  Fender-Hyman  Hardware 

UR.A  686;  Watson  v.  Needham,  161  Co.,  122  N.  G.  104,  29  S.  E.  96,  65 

Mass.  404,  37  N.  £.  204,  24  L.R.A  A.  8.  R.  697. 

287;  Lonergan  v.  Waldo,  179-  Mass.  8.  Lonergui  v.  'Waldo,  179  Mass. 

135,  60  N.  E.  479,  88  A.  8.  R.  365;  136,  60  N.  £.  470,  88  A  S.  R.  365. 

Neid  V.  Pendw-H^an  Hardware  Co.,  4.  Kelley  v.  La  Crosse  Carriage  Co., 

122  K.  C.  104,  29  8.  B.  96,  65  A.  8.  120  Wis.  84,  97  N.  W.  674,  102  A.  8. 

R.  697;  Corbin  v.  Thompson,  39  Can.  R.  971. 

Snp.  Ct  675,  2  British  Rul.  Cas.  70.  Notes:  62  LJt.A.  226:  3  URA. 

Notes:  12  A.  S.  B.  304;  62  LJLA  (N.S.}  709. 
227;  67  Lit.A.  198. 
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therefore  reasonably  certain  as  to  computation,  has  also  been  allowed.' 
On  the  other  hand  it  seems  to  be  generally  held  in  such  a  case  that 
the  profits  which  the  buyer  might  have  made  from  the  operation 
of  the  plant  and  the  sale  of  the  manufactured  product  are  too  uncer- 
tain to  be  recoverable.*  And  where  there  was  nothing  to  show  that 
any  extraordinary  liability  on  the  part  of  the  seller  was  contemplated 
at  the  time  of  the  sale,  the  buyer  has  been  denied  the  right  to  recover 
for  the  loea  of  the  use  of  his  manufacturing  plant  during  the  time  it 
necessarily  remained  idle,  from  the  failure  of  the  seller  to  furnish 
machinery  or  material  with  which  to  operate  the  plant.'  Also  on 
the  theory  that  it  was  uncertain  as  to  the  extent  to  which  the  buyer 
would  have  been  able  to  utilize  his  plant  if  the  materials  had  been 
furnished,  such  use  being  dependent  on  the  procurement  of  labor  and 
oUier  necessary  concomitant  materials,  and  on  the  orders  which  he 
might  obtain  for  his  finished  product,  the  right  to  recover  for  damages 
alleged  to  have  resulted  from  the  plant  remaining  idle  seems  to  have 
been  in  effect  denied.* 

343.  Collateral  Undertakings  of  Buyer  as  Affecting  Damages;  Gen- 
eral Rule. — As  a  general  rule  loss  of  profits  from  an  advantageous 
contract  of  resale  entered  into  by  the  buyer,  in  reliance  on  the  seller's 
contract  to  deliver  the  property  sold,  or  even  when  the  purchase  is 
made  to  fulfil  existing  contracts,  cannot  be  recovered  for  the  seller's 
breach  of  the  contract  if  the  seller  was  not  informed  at  the  time  of 
the  purchase  of  the  existence  of  such  subcontract,  as  such  profits  ore 
not  considered  as  reasonably  within  the  contemplation  of  the  parties 
at  the  time  of  the  sale.*  This  is  in  pursuance  of  the  general  rule  that 
the  parties  to  a  contract  are  not  supposed  to  know  more  of  one  an- 
other's affairs  than  may  be  communicated  to  them,  nor  to  consider 
existing  or  contemplated  transactions  with  other  persons  unless  these 
are  made  known  to  them ;  hence,  the  losses  on  collateral  engagements 
depending  on  the  fulfilment  of  the  principal  contract  are  too  remote 
to  be  considered  in  estimating  the  dair.^  les  for  the  breach  of  the 

5.  Kellev  v.  La  Crosse  Carriage  Co.,  Firlan  Carriage  Co.,  166  Ind.  138,  76 
120  Wis.  84,  97  N.  W.  674,  102  A.  S.  N.  E.  294,  3  L.R.A.(N.8.)  709. 


6.  Conneraville  Wagon  Co.  v.  Mo-  ton  Oil  Co.,  190  U.  S.  540,  23  S.  Ct 

Farlan  Carriage  Co.,  166  Ind.  138,  76  754,  47  U.  S.  (L.  ed.)  1171;  McAlpin 

N.  E.  294,  3  L.R.A.(N.S.)  709;  Can-  v.  Lee,  12  Conn.  129,  30  Am.  Dec  609; 

non  V.  Folsom,  2  la.  101,  63  Am.  Dee.  Marshall  v.  Clark,  78  Conn.  9,  60  Atl. 

474;  Paola  Gas  Co.  v.  Paola  Glass  Co.,  741,  112  A.  S.  H.  84;  CoffiD  v.  Stote, 

56  Kan.  614,  44  Fac.  621,  54  A.  S.  R.  144  Ind.  578,  43  N.  E.  654,  55  A.  8. 

598.  R.  188;  Barker  v.  Mann,  5  Bash  (Ky.) 

Notes:  62  L.R.A.  226;  3  L.R.A.  672,  96  Am.  Dec.  373;  Masterton  v. 

(N.S.)  709;  19  UR.A.(N.S.)  155;  2  Brooklyn,  7  Hill  <N.  T.)  61,  42  Am. 


7.  Cannon  v.  Folsom,  2  la.  101,  63  Notes:  3  L.R.A.  590;  52  L.R.A.  211: 
m.  Dec.  474.  8  L.B.A.(N.S.)  255;  21  Ann.  Gas.  008; 

8.  ConnexBTille  Wagon  Co.  v.  Me-  7  Britiali  BnL  Gas.  331^  357. 


R.  971. 


9.  Globe  ReBning  Co.  v.  Landa  Cot- 


Britisb  Ral.  Gas.  79. 


Dee.  38. 
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principal  contract.**  This  ia  especially  true  where  no  reason  is  as- 
signed why  the  buyer  did  not  repurchase  the  goods  in  the  inarke4;  so 
as  to  enable  him  to  fulfil  bis  contracts  of  resale.*'  And  it  has  been 
held  that  the  fact  that,  after  the  purchase,  the  buyer  informs  the 
seller  that  be  has  made  contracts  of  resale  and  relies  on  the  delivery 
of  the  goods  to  fulfil  such  contracts  will  not  ratitle  the  buyer,  to 
recover  the  loss  of  profits  which  he  would  have  made  from  eacb. 
resales."  The  objection  that  the  profits  which  might  have  been  made 
on  resales  are  uncertain  is  also  ground  for  denying  the  recovery  of 
profits  on  resales  which  it  is  claimed  might  have  been  made  but  which 
were  not  in' fact  made."  In  accordance  with  the  above  principles,  it 
is  held  that  knowledge  by  a  wholesaler  that  his  customer  buys  goods 
from  him  to  resell  at  retail  does  not  make  the  wholesaler  liable  for 
profits  which  the  retailer  might  have  made  had  he  been  able  to  receive 
and  sell  such  goods.**  And  a  similar  view  has  been  taken  where  the 
case  involved  a  sale  by  a  manufacturer  to  a  wholesaler.**  Likewise 
it  has  been  held  that  reimbursement  for  liabilities  which  the  buyer 
incurred  by  reason  of  his  inability  to  fulfil  his  contracts  of  resale  or 
the  like  with  third  persons  cannot  be  recovered  when  at  the  time 
of  the  sale  the  seller  was  not  informed  of  such  existing  contracts.** 
And  the  same  has  been  held  true  as  to  damages  resulting  to  the  buyer 
from  the  loss  of  business,  credit  or  standing  by  reason  of  his  inability 
to  perform  contracts  of  resale  entered  into  on  the  faith  of  the  seller's 
delivery  in  accordance  with  the  terms  of  the  contract,*^  and  in  case 
of  a  purchase  by  a  retailer  as  to  damages  from  the  general  injury  to 
his  business  from  the  loss  of  customers  from  the  inability  to  supply 
the  trade.** 

344.  Qualification  of  General  Role. — In  some  cases  the  broad  view 
seems  to  have  been  taken  that  if  advantageous  contracts  of  resale  were 

actually  entered  into  by  the  buyer  even  after  the  sale  in  question  was 
made,  and  he  was  prevented  from  consummating  them  and  realizing 

20.  Coffin  V.  State,  144  Ind.  578,  43     14.  Marshall  v.  Clark,  78  Cono.  9, 
N.  B.  654,  55  A.  S.  R.  188.  See  Dam-  60  Atl.  711,  112  A.  S.  R.  84. 
AOKB,  vol.  8,  p.  462  et  seq.,  as  to  the     Note:  7  British  Bui.  Cas.  361  et 
geneisl  effect  of  a  collateral  UDder-  seq. 

taking  as  affecting  the  measure  of  16.  Holloway  v.  White-Dunham 
damages  for  breach  of  eontracts.         Shoe  Co.,  151  Fed.  216,  80  C.  C.  A. 

11.  Barker  v.  Mann,  5  Bush  (Ey.)  568,  10  L.R.A.(N.S.)  704. 

672,  96  Am.  Dec.  373.  See  also  Mar-  16.  Cote  v.  Swanston,  1  Cal.  51,  52 
shall  V.  Clark,  78.  Conn.  9,  60  Atl.  741,  Am.  Dec.  288. 

112  A.  S.  R.  84.  Notes:  18  L.R.A.CN.S.)  577;  7  Brit- 

Kote:  7  British  Rul.  Cas.  358,  361.  isb  Rul.  Cas.  357. 

12.  Note:  52  L.RA.  216.  17.  Eckel  v.  Mnrphey,  16  Pa.  St 

13.  Barker  t.  Mann,  6  Bash  (Ky.)  488,  53  Am.  Dee.  607. 

672,  90  Am.  Dec.  373.  18.  Marshall  v.  Clait,  78.  Conn.  0, 

Notes:  52  L.RJL  224;  7  British  60  Ati.  741, 112  A.  S.  A.  84. 
BnL  Cas.  356. 
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the  profits  'tiheref  rom,  the  loes  of  such  profits  is  the  natural  consequence 
of  the  seller's  breach  of  his  contract  and  may  therefore  be  recovered ;  ^* 
and  where  the  sale  was  to  a  retailor  who  could  not  acquire  other  goods 
in  the  market  to  take  the  place  of  those  sold  the  profits  he  would  have 
made  bn  their  resale  have  been  held  recoverable.*^  Where  the  com- 
modity sold  to  a  dealer  could  not  be  obtained  by  the  buyer  in  the 
general  market  so  as  to  enable  hitn  to  fulfil  contracts  of  resale,  though 
such  contracts  were  entered  into  after  the  purchase,  the  price  at  which 
he  resold  has  been  taken  as  t^e  criterion  for  determining  the  market 
-value  and  the  consequent  amount  of  damages  recoverable,  thereby 
permitting  in  efifect  the  recovery  of  the  profits  which  would  have  been 
made  on  the  resale.^  For,  as  has  been  said,  where  there  has  been  a 
contract  to  resell  at  an  agreed  price,  and  there  is  no  market  to  afford 
a  surer  test,  the  price  at  which  the  subject  matter  was  bargained  to  a 
purchaser  affords  the  best,  and  indeed  very  satisfactory,  evidence  of 
its  value.'  Irrespective  of  the  soundness  of  the  above  holdings,  how- 
ever, since  the  loss  of  profits  from  the  inability  to  fulfil  actual  contracts 
of  resale  are  disallowed,  not  because  they  are  uncertain,  nor  because 
they  are  merely  consequential  or  remote,  but  because  they  cannot  be 
fairly  considered  as  having  been  within  the  contemplation  of  the 
parties  at  the  time  of  entering  into  the  contract,  the  objection  is 
removed  if  it  is  shown  that  the  contract  was  entered  into  for  the 
express  purpose  of  enabling  the  buyer  to  fulfil  contracts  of  resale 
and  such  fact  was  known  to  the  seller,  and  it  is  generally  held  in 
such  a  case  that  the  profits  which  would  have  accrued  from  such 
resale  are  recoverable,  provided  the  buyer  was  unable  to  supply  him- 
self by  going  into  the  market  and  purchasing  the  same  kind  of  goods.* 
Likewise  where  the  seller  knew  that  the  purchase  was  made  to  enable 
the  buyer  to  fulfil  existing  contracts  with  third  persons,  reimburse- 
ment for  liabilities  incurred  by  the  buyer  to  such  third  persons,  by 
reason  of  his  inability  to  fulfil  his  contracts  and  directly  caused  by  the 

19.  Trego  v.  Arave,  20  Idaho  38, 116  Idaho  38,  116  Pao.  119,  35  L.R.A. 
Pae.  110,  35  L.R.A.(N.S.)  1021.  (N.S.)  1021;  Barker  v.  Mann,  5  Bush 

20.  Roberts  v.  Lee,  125  Ky.  709,  102  (Ky.)  672,  96  Am.  Dec.  373;  Harrow 
S.  W.  300,  128  A.  S.  R.  265.  Spring  Co.  v.  Whipple  Harrow  Co.,  90 

1.  Kavanaugh  Mfg.  Co.  v.  Rosen,  Mich.  147,  51  N.  W.  197,  30  A.  S.  R. 
132  Mich.  44,  92  N.  W.  7«8, 102  A  S.  421;  Griffin  v.  Colver,  16  N.  Y.  489, 
R.  378;  Trigg  v.  Clay,  88  Va.  330,  13  69  Am.  Dec  718;  Guetzkow  Bros.  Co. 
S.  E.  434,  29  A.  S.  R.  723.  v.  Andrews,  92  Wis.  214,  66  N.  W. 

Notes:  57  L.R.A.  198;  7  British  RuL  119,  53  A,  S.  R.  909,  52  L.RA.  209; 

Cas.  363.  Hydraulic  Engineering  Co.  v.  MeHaf- 

2.  Trigg  V.  Ciay,  88  Va.  330,  13  S.  fie,  4  Q.  B.  D.  670,  27  W.  R.  221,  23 
E.  434,  29  A,  S.  R.  723.  Eng.  Rul.  Cas.  558. 

3.  Bell  V.  Reynolds,  78  Ala.  511,  56  Notes:  42  Am.  Rep.  462;  52  D.R.A. 
Am.  Rep.  52;  Hardwood  Lumber  Co.  212;  57  L.R.A.  198;  21  Ann.  Cas.  608; 
V.  Adam.  134  Ga.  821,  68  S.  E.  725,  32  6  Eng.  Rul.  Cas.  620  ;  23  Eng.  RuL 
L.B.A.(N.S.)  192;  Tre^o  v.  Arave,  20  Cas.  565;  7  British  RoL  Cos.  332,  358. 
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seller's  breach,  has  been  held  to  be  recoverable.*  And  it  has  been 
held  that  a  materialman  who,  knowing  of  a  provision  for  a  penalty  in 
case  the  contractor  fails  to  complete  a  building,  in  time,  delays  the 
completion  of  the  building  by  refusal  to  comply  with  his  contract  to 
funush  material  cannot  avoid  UiJi>ihty  to  reimburse  the  contractor 
to  the  amount  of  the  penalty  paid,  on  the  theory  that  the  amount 
of  it  was  a  large  fraction  of  the  value  of  the  matenal  to  be  furnished, 
and  greatly  exceeded  the  profit  which  could  have  been  made  on  the 
contract,  and  therefore  could  not  have  been  within  the  contemplation 
of  the  parties.*  Where  the  price  for  which  a  buyer  has  contracted 
to  reeell  gooda  ia  less  than  the  market  price  thereof  at  the  date  when 
delivery  is  due  under  the  original  contract  of  sale,  in  his  action  on 
the  original  contract  for  failure  to  deliver  his  recovery  is  not  limited 
by  the  price  for  which  he  agreed  to  resell,  nor  is  the  amount  of 
damages  recoverable  limited  by  the  price  he  subsequently  paid  for 
goods  to  refill  his  contract  of  resale,  though  such  price  was  less  than 
the  market  price  at  the  time  of  the  breach  for  which  he  is  suing  * 

345.  Seller's  Knowledge  of  Terms  of  Resale  Contracts. — If  the 
seller  has  knowledge  that  the  purchase  is  made  by  the  buyer  to  enable 
him  to  fill  contracts  of  resale  with  third  persons  it  Js  not  necessary 
as  a  general  rule  that  he  have  knowledge  of  the  price  to  be  received 
by  the  buyer,  in  order  to  render  the  loss  of  profits  on  the  reeale 
recoverable,  provided  that  the  contracts  of  resale  are  made  at  a  price 
to  realize  a  reasonable  profit'  A  distinction,  however,  is  made  in 
such  a  case  between  reasonable  profits  and  extraordinary  or  unusual 
profits,  and  it  has  been  held  that  profits  of  the  latter  kind  cannot  be 
recovered,  although  the  seller  knew  that  the  goods  were  bought  to 
fill  a  previous  contract  with  a  third  person,  if  he  did  not  know  the 
price  which  was  to  be  obtained  under  it,  and  could  not  reasonably 
have  been  presumed  to  have  in  contemplation  a  phce  which  would 
yield  such  profit^  Though  the  seller  knew  that  the  goods  were  pur- 
chased by  the  buyer  to  fill  contracts  of  resale,  it  is  held  that  penalties 

4.  Iowa  Mfg.  Co.  V.  B.  F.  Starts-  S.  665,  30  Times  L.  Rep.  351,  58  Sol. 

vant  Co.,  162  Fed.  460,  89  C.  C.  A.  J.  377,  19  Com.  Cas.  200,  7  British 

3^6,  18  L.R.A.(N.S.)  575;  Campfield  RuJ.  Cas.  332  and  cote. 

V.  Sauer,  189  Fed.  576,  111  C.  C.  A.  Note:  7  British  Rul.  Cas.  364. 

14,  38  L.R.A.(N.S.)  837;  Die  Elbing-  7.  Guetzkow  Bros.  Co.  v.  Andrews, 

er,  etc  v.  Armstrong,  L.  R.  9  Q.  B.  92  Wis.  214,  66  N.  W.  119,  53  A.  S. 

473,  43  L.  J.  Q.  B.  2U,  30  L.  T.  871,  R.  909,  52  L.R,A.  209. 

23  W.  R.  127,  23  Eng.  Rul.  Cas.  551.  Notes:  52  L.R.A.  216;  57  L.R.A 

Notes:  52  L.R.A.  214;  18  UR.A.  200;  7  British  Rul.  Cas.  360. 

(N.S.)  575;  21  Ann.  Caa.  608;  7  Brit-  8.  GueUkow  Bros.  Co.  v.  Andrews, 

ish  Rul.  Cas.  358  et  seq.  92  Wis.  214,  66  N.  W.  U9,  63  A.  S. 

6.  Campaeld  v.  Sauer,  189  Fed.  576,  R.  909,  52  Lil.A.  209. 

Oil  C.  C.  A.  14,  38  I*R.A.(N.S.)  837.  Notea:  57  L.E.A.  199;  7  British  EuL 

6.  "WUliams  v.  Agins,  [1914]  A.  C.  Cas.  360. 
510,  83  L.  J.  K.  B.  715,  110  L.  T.  N. 
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provided  for  in  the  contract  of  resale  for  failure  of  the  buyer  to  per- 
form his  contract  with  the  third  persons  cannot  be  recovered  if  the 
seller  did  not  know  that  the  buyers  contracts  of  resale  provided  for 
such  penalties.* 

346.  Delay  in'  Delivery  Generally. — Where  goods  are  purchased 
for  resale  ordinarily  it  seems  that  the  general  damages  recoverable  for 
delay  in  delivery  is  the  difference  between  the  market  value  at  the 
time  the  delivery  should  have  been  made  and  the  value  at  the  time 
of  the  delivery.^*  The  seller  will  not,  however,  it  has  been  held,  be 
liable  for  this  difference,  if  the  buyer  in  fact  resells  the  goods  above 
the  market  . value  at  the  time  of  the  actual  delivery,  and  in  such  a 
case  the  buyer  can  recover  only  the  difference  between  the  market 
value  at  the  time  the  goods  should  have  been  delivered  and  the  price 
obtained  on  the  resale,  the  advantageous  resale  by  the  buyer  thus 
inuring  to  reduce  the  ordinary  hability  of  the  seller,  as  this  is  the 
extent  of  the  actual  loes  of  the  buyer,  and  the  cardinal  piineipte 
with  respect  to  damages  is  compensation.''  If  the  value  is  greater 
on  the  day  of  delivery  than  at  the  time  they  should  have  been  de- 
livered,  no  damages  are  recoverable,  as  the  buyer  is  benefited  thereby, 
rather  than  injured.**  The  question  as  to  where  the  acceptance  of  a 
delivery  after  the  time  specified  in  the  contract  therefor  constitutes 
a  waiver  on  the  part  of  the  buyer  of  any  claim  for  damages  on  account 
of  the  delay  is  heretofore  discussed  " 

347.  Purchase  for  Special  Use.— Where  the  breach  is  as  regards 
delay  in  the  time  stipulated  for  the  delivery  of  an  article  intended  for 
immediate  use  by  the  buyer,  and  not  for  resale,  the  value  of  tlie  use 
during  the  period  of  delay  or  the  actual  loss  resulting  to  the  buyer, 
the  seller  at  the  time  uf  the  sale  having  knowledge  of  such  intended 
use,  is  held  recoverable ;  ^*  still  to  render  the  seller  liable  for  such 
loss  he  must  have  known  the  use  for  which  the  purchase  was  made.'* 
Thus  in  case  of  delay  in  the  delivery  of  machinery  or  the  like  to  be 
used  in  the  manufacturing  plant  of  the  buyer  which  is  essential  to 

9.  See  Onetzkow  Bros.  Co.  v.  An-  Cas.  602,  7  British  Rnl.  Caa.  315  and 
drews.  92  Wis.  214.  66  N.  W.  119,  53  note. 

A,  8.  R.  909,  52  L.R.A.  2\}9  (reierring  12.  Note:  21  Ann.  Cas.  608, 

with  approval  to  an  English  ease).  13.  See  supra,  par.  208. 

Note:  57  L.R.A.  199.  14.  Iowa  Mfg.  Co.  v,  B.  F.  Sturte- 

10.  Wertheim  v.  Chicoutimi  Pulp  vant  Co.,  162  >'ed.  460,  89  C.  C.  A. 
Co.,  [1911]  A.  C.  301,  80  L.  J.  P.  C.  346, 18  L.R.A.(N.S.)  575;  Berkey,  etc., 
91,  104  L.  T.  N.  S.  226,  16  -Com.  Cas.  Furniture  Co.  v.  Uaacall,  12^  Ind. 
297,  48  Scot.  L.  Rep.  1U90,  21  Ann.  502,  24  N.  E.  336,  8  L.R. A.  65 ;  Brown- 
Caa.  602,  7  British  Kul.  Cas.  315.  eU  v.  Chapman,  84  la.  504,  51  N.  W. 

Note:  21  Ann.  Caa.  608.  249,  35  A.  S.  R.  326;  Griffln  v.  Colver, 

11.  Wertheim  v.  Chicoutimi  Palp  16  N.  Y.  489,  69  Am.  Deo.  718. 

Co.,  [1911]  A.  C.  301,  80  U  J.  P.  C.  Notes:  69  Am.  Dec.  727;  62  L.H.A- 

91,  104  L.  T.  N.  S  226,  16  Com.  Cas.  228. 

297,  48  Scot.  L.  Hep.  1U90,  21  Ann.  16.  Note:  21  Ann,  Cas.  60a 
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the  operation  of  the  plant,  and  such  fact  is  known  to  the  seller,  the 
value  of  the  use  of  the  plant  during  the  period  of  delay  has  been  held 
recoverable;  and  where  the  rental  value  of  the  plant  was  uncertain, 
interest  on  the  investment  in  the  plant  has  been  allowed  as  prima 
facie  the  value  of  the  use."  The  same  principle  has  been  applied  as 
regards  a  contract  for  the  sale  and  installation  of  machinery  in  a 
boat,  and  the  value  of  the  use  of  the  boat  durini^  the  time  of  the 
delay  has  been  held  recoverable.'*  So  if  one  who  has  sold  furniture 
for  a  hotel  and  contracted  with  the  proprietor  to  deliver  it  by  or  on  a 
certain  date,  knowing  the  purpose  for  which  it  is  to  be  used  and  that 
it  is  necessary  for  the  operation  of  the  hotel,  fails  to  deliver  it  until 
long  after  the  appointed  time,  thereby  preventing  the  renting  of  the 
rooms  to  guests,  he  is.  liable  for  the  loss  sustained  by  reason  of  such 
failure;  and  such  lous  may  be  determined  by  finding  the  difference 
lietween  the  value,  for  the  purpose  for  which  they  were  intended,  of 
the  rooms  furnished  and  unfurnished  during  the  time  they  could 
not  be  used  for  such  purpose.'*  Where  the  contract  was  for  the  sale 
and  installation  of  machinery  by  a  specified  time  to  be  tised  by  the 
buyer  for  grinding  the  buyer's  cotton  seed,  the  loss  from  the  deteriora- 
tion in  value  of  the  seed  owing  to  delay  in  delivery  and  consequent 
inability  of  the  buyer  to  grind  has  been  held  recoverable.*"  On  the 
other  hand  in  case  of  delay  in  not  furnishing  within  the  stipulated 
time  machinery  or  the  like  which  was  intended  for  use  in  the  buyer's 
manufacturing  plant,  by  reason  of  which  the  buyer  is  unable  to  oper- 
ate his  plant,  it  is  generally  held,  as  in  similar  cases  involving  non- 
delivery, that  the  profits  which  might  have  been  realized  from  the 
operation  of  the  plant  are  not  recoverable,  for  the  reason  that  such 
Manages  are  too  speculative  or  uncertain.' 

348.  Defects  as  to  Quality  or  the  I<ike. — ^Where  the  breach  con^ 
asts  in  the  delivery  of  an  article  of  inferior  quality,  the  general  dam- 
ages are  ordinarily  the  ditference  between  the  vcilue  of  the  article 

1«.  Griffin  V.  Colver,  16  N.  T.  489,  8  L.R.A.  65. 

69  Am.  Dec.  718;  Standard  Supply  20.  Van  Winkle  v.  Wilkins,  81  Qa. 

Co.  v.  Carter,  81  S.  C.  181,  62  S.  E.  93,  7  S.  E.  644,  12  A.  S.  R.  299. 

150,  19  L.R.A.(N.S.)  155;  Corbin  v.  1.  Howard  v.  Stillwell,  etc.,  Mfg. 

Tbompaon,  39  Can.  Sup.  Ct.  575^  2  Co.,  139  U.  S.  199,  11  S.  Ct.  500,  35 

British  Rul.  Cas.  70.  U.  S.  (L.  ed.)  147;  MeKinnon  v.  Mc- 

Note:  21  Ann.  Cas.  610.  Ewan,  48  Mich.  106,  11  N.  W.  828;  42 

17.  New  York,  etc..  Mm.  Syndicate  Am.  Rep.  458;  QrifiSn  v.  Colvin,  16 

v.  Fraser,  130  U.  S.  611,  0  S.  Ct.  665,  N.  Y.  489,  69  Am.  Dec.  718  and  note; 


18.  BrowueU  v.  Chapman,  84  la.  C.  181,  62  S.  E.  150,  19  L.R.A.(N.S.) 

504,  51  N.  W.  249,  35  A.  S.  R.  326.  155;  Corbin  v.  Thompson,  39  Can. 

See  also  Laporte  Imp.  Co.  v.  Brock,  Sup.  Ct.  575,  2  Brit.  Rul.  Cas.  70. 
99  la.  485,  68  N.  W.  810,  61  A.  S.  R.     Notes:  42  Am.  Rep.  461;  52  L.R.A. 


19.  Berkey,  etc.,  Furniture  Co.  v.  Cas.  609;  2  British  EuL  Cas.  79. 
Haseall,  123  Ind.  502,  24  N.  S.  336, 
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delivered  and  trhat  it  would  have  been  worth  if  it  was  of  the  quality 
called  for  by  the  contract*  Special  damages  may,  however,  be  re- 
covered for  such  a  breach  where  it  can  be  said  that  they  were  reason- 
ably within  the  contemplation  of  the  parties  at  the  time  of  the  sale.* 
And  it  has  been  held  that  where  the  goods  were  purchased  for  a 
foreign  market,  the  intended  place  of  resale  being  known  to  the  seller, 
and  it  was  impossible  to  discover  the  inferiority  complained  of  until 
the  goods  reached  their  destination,  the  measure  of  damages  is  the 
difference  between  the  market  price  of  the  goods  contracted  for,  at 
the  date  of  the  arrival,  and  the  price  realized  for  the  goods  delivered, 
with  costs  and  expenses  of  sale.*  Where  the  contract  is  for  the  sale 
and  installation  of  machinery  in  the  manufacturing  plant  of  the 
buyer,  the  buyer  may  recover  as  damages  for  the  failure  of  the  seller 
to  perform  properly  his  contract  the  reasonable  cost  of  altering  and 
setting  up  the  machinery  so  as  to  make  it  conform  to  the  requirements 
of  the  contract.*  The  question  as  to  where  acceptance  by  the  buyer 
constitutes  a  waiver  of  defects  in  quality  or  the  Uke  is  heretofore 
discussed.' 

349.  Wrongful  Competing  with  Business  Sold. — In  case  of  the  sale 
of  a  business  and  its  goodwill  in  an  action  brought  to  recover  dam- 
ages for  the  breach  of  the  agreement  by  the  seller  not  to  re-enter 
business  in  competition  with  the  buyer,  there  is,  necessarily,  much 
doubt  and  uncertainty  as  to  exactly  how  much  the  injured  party  has 
suffered.  In  general,  the  measure  of  damages  is  the  value  of  the 
business  lost  to  the  plaintiff,  not  the  gain  to  the  defendant.  The 
uncertainty  is  not  to  work  a  denial  of  justice  to  a  buyer  in  the  estima- 
tion of  such  damages  who  has  been  wronged  and  ordinarily  the  dam- 
ages must  be  ascertained  from  all  the  facts  and  circumstances  as  beat 
they  may.'  If,  however,  the  buyer  fails  to  furnish  data  from  which 
the  jury  can  properly  estimate  his  actual  damages  be  can  recover  only 
a  nominal  sum.^ 

2.  McDonald  r.  Kansas  City  Bolt,  etc.,  Mfg.  Co.  v.  Phelps,  130  TT.  8.  520, 
etc,  Co.,  149  Fed.  3G0,  79  C.  C.  A.  0  S.  Ct  601,  32  U.  S.  (L.  ed.)  1035. 
298, 8  L.RJL(N.S.)  1110;  Van  Winkle     6.  See  supra,  par.  264. 

v.  WUkins,  81  Ga.  93,  7  S.  E.  644,  12  7.  Gregory  v.  Spieker,  UO  Cal.  150, 
A.  S.  R.  299.  This  is  also  the  general  42  Pac.  676,  52  A,  S.  R.  70;  Moorman 
rule  applied  in  the  case  of  a  breach  v.  Parkerson,  131  La.  20^  59  So.  122, 
of  warranty  as  to  quality  or  the  like.  Ann.  Cas.  1914A  1150;  Foss  v.  Roby, 
See  infra,  par.  532.  195  Mass.  292,  81  N.  E.  199,  11  Ann. 

3.  McDonald  v.  Kansas  City  Bolt,  Caa.  fil4,  10  L.R.A.(N.S.)  1200.; 
etc.,  Co.,  149  Fed.  360,  79  C.  C.  A.  Buickhardt  v.  Burckhardt,  42  Ohio  St 
298,  8  L.R.A.(N.S.)  1110;  Corbin  v.  474,  51  Am.  Rep.  842;  Moore  v.  Colt, 
Thompson,  39  Can.  Slip.  Ct.  576,  2  127  Pa.  St  289,  18  Atl.  8, 14  A.  S.  R. 
British  Rul.  Cas.  70.  845;  Raymond  v.  Yarrington,  96  Tex. 

4.  Camden  Consol.  Oil  Co.  v.  443,  72  S.  W.  580,  73  S.  W.  800,  97 
Sehlena,  59  Md.  31,  43  Am.  Rep.  537.  A.  S.  R.  914,  62  L.R.A.  962. 

5.  Marsh  V.  McPheraon,  105  U.  S.     Note:  Ann.  Cas.  1914A  1153. 

709,  26  U.  S.  (L.  ed.)  U39;  StiUweU,     8.  Gregory  v.  Spieker,  UO  CaL  150, 
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350.  Duty  of  Buyer  as  to  Hinimiziiig  Damages  Generally:— The 
general  rule  that  a  party  injured  by  breach  of  contract  is  boimd  to 
protect  himself,  if  he  can  do  so  with  reasonable  exertion,  or  at  triBing 
expense,  and  cannot  recover  from  the  delinquent  party  damages  which 
he  couldf  with  reasonable  effort,  have  avoided,*  is  applicable  in  actions 
by  the  buyer  for  the  seller's  breach  with  respect  to  delivery  and  this 
ooay  require  that  the  buyer  supply  himself  by  purchases  in  the  gen- 
eral market  with  the  subject  matter  of  the  sale.^^  For  example,  a 
party  contracts  for  a  quantity  of  bricks  to  build  a  house,  to  be  de- 
livered at  a  given  time,  and  engages  masons  and  carpenters  to  go 
on  with  the  work.  The  bricks  are  not  delivered.  If  other  bricks,  of 
an  equal  quality,  and  for  the  stipulated  price,  can  be  at  once  pur* 
chased  on  the  spot,  it  would  be  unreasonable,  by  neglecting  to  make 
the  purchase,  to  claim  and  receive  of  the  delinquent  party  daniages 
7or  tiie  workmen,  and  the  amount  of  rent  which  might  be  obtained 
for  the  house,  if  it  had  been  built.*^  And  though  the  same  kind  of 
article  cannot  be  obtained  in  the  market,  if  a  reasonable  substitute 
may  be  so  obtained,  it  is  the  duty  of  the  buyer  to  do  so  and  thus 
minimize  his  special  damages.''  Until  the  time  for  delivery  has 
arrived  or  the  buyer  has  been  notified  that  the  seller  will  be  unable 
to  make  delivery  he  is  justified  in  acting  on  the  presumption  that  the 
seller  will  fulfil  his  contract  and  he  is  not  required  to  take  steps  to 
procure  the  goods  elsewhere.'*  And  though  the  time  for  delivery 
has  passed  the  buyer  may  rely  on  the  assurances  of  the  seller  that  the 
articles  will  be  furnished  before  they  could  be  obtained  elsewhere 
as  excusing  his  omission  to  take  steps  to  supply  himself  and  thus 
mitigate  his  special  damages.**  The  burden  of  proving  that  the 
damages  alleged  to  have  .been  sustained  by  the  buyer  have  been  pie- 
vented  or  mitigated  by  his  action  rests  on  the  seller,  as  the  party 
charged  with  responsibility  for  breach  of  the  contract.** 

42  Pac  576,  52  A.  S.  E.  70;  Raymond  257,  37  L.R.A.(N.S.)  969:  KeUey  v. 

v.  Yarrington,  96  Tex.  443,  72  S.  W.  La  Crosse  Carriage  Co.,  120  Wis.  84, 

580,  73  S.  W.  800,  97  A  8.  R.  914,  62  07  N.  W.  674,  102  A.  S.  R.  971. 

L.R.A.962,  Notes:  57  L.R.A.  202  ;  32  L.RA. 

Note:  Ann.  Caa.  1914A  1164.  (N.S.)  192. 

9.  See  Damages,  voL  8,  p.  442  et  n.  Laporte  Imp.  Co.  v.  Brock,  99 

■*?n  w                  AA^  in«  n  Q  485,  68  N.  W.  810,  61  A.  S.  R. 

n<^\7rTT'rV  ®if         ?^  ^'  245;  MiUer  v.  Mariner's  Church,  7 

^o^A^T'*  (Me.)  61,  20  Am.  Deo. -341. 

V.  Porter,  63  Fed.  62,  22  U.  S.  App.  xr„*a.  rt  t  u  *  onQ 

483,  11  C.  C.  A  27/26  L.R.A  167;  ^ote  57  LJ^  m 

Hardwood  Lumber  Co.  v.  Adam,  134  JJ'  S^H'  0^  L.R.A.  203. 

Ga.  821,  68  S.  E.  725,  32  L.R.A.(N.S.)  Harowood  Lumber  Co.  Adam, 

192;  Davis  v.  Fish,  1  G,  Greene  (la.)  134  Ga.  821,  68  S.  E.  725,  32  L.R.A. 

406,  48  Am.  Dec.  387;  Miller  v.  Mar-  (N.S.)  192;  Kelly  v.  La  Crosse  Car- 

iner's  Church,  7  Greenl.  (Me.)  51,  20  nage  Co.,  120  Wk.  84,  97  N.  W.  674, 

Am.  Dec.  341;  Stonega  Coke,  etc.,  Co.  102  A.  S.  R.  971. 

T.  Addington,  112  Va.  607,  73  S.  E.  16.  Campfield  v.  Sauer,  189  Fed. 
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351.  Duty  to  Purchase  from  Seller  on  Other  Terms.-^Tt  has  been 
held  that  the  buyer  is  under  no  obligation  or  duty  to  accept  an  offer 
by  the  seller  at  the  time  and  place  of  delivery  to  sell  to  him  at  an 
advance  on  the  agreed  price  though  below  the  then  general  market 
price,  and  that  such  offer  does  not  affect  the  right  of  the  buyer  to 
recover  the  difference  between  the  agreed  price  and  the  market  value 
at  the  time  and  place  for  delivery;  ^*  and  this  has  also  been  held  true 
as  regards  a  claim  of  the  buyer  for  special  damages  otherwise  recover- 
able. Thus  it  has  been  held  that  upon  refusal  of  the  seller  to  comply 
with  his  contract  to  furnish  lumber  for  a  building,  the  buyer  is  under 
no  obligation  to  purchase  from  him  at  an  advanced  price,  in  order 
to  minimize  the  damages  for  which  be  may  be  liable  for  delaying 
the  completion  or  the  structure  by  his  breach  of  contract,  especially 
where  the  offer  of  the  seller  to  deliver  at  the  advanced  price  is  not 
unconditional  but  rather  implies  that  its  acceptance  will  be  considered 
a  waiver  by  the  buyer  of  any  claim  for  tiie  seller's  breach  of  his 
contract.*^  Other  cases,  however,  have  taken  the  view  that  the  duty 
of  the  buyer  with  regard  to  the  mitigation  of  loss  may  require  him 
to  purchase  from  the  seller  at  an  advance  on  the  agreed  priee.'^  And 
according  to  the  better  view  it  seems  that  as  regards  a  claim  of  the 
buyer  for  special  damages  that  the  duty  to  minimize  loss  requires  a 
buyer,  upon  breach  by  the  seller  of  a  contract  to  sell  goods  upon 
credit,  to  accept  the  lattcr's  unconditional  offer  to  sell  at  a  reduced 
price  for  cash  on  delivery,  the  reduction  being  the  equivalent  to  the 
value  of  the  credit,  where  he  is  able  to  accept  it,  and  goods  of  that 
kind  and  quality  are  not  purchasable  from  other  persons.^' 


352.  Preliminary  Statement — ^The  seller,  when  the  buyer  declines 
to  take  and  pay  for  the  property,  ordinarily  has  the  choice  of  any  of 
three  methods  of  indemnifying  himself  against  loss:  (1)  he  may  store 

576,  m  C.  C.  A.  14,  38  L.R.A.{N.S.)   curred  by  him  under  collateral  con- 


16.  Krebs  Hop  Co.  v.  Livesley,  69  18.  See  Lawrence  v.  Porter,  63  Fed. 
Ore.  574,  114  Pac.  944,  118  Pac  165,  62,  22  U.  S.  App.  483, 11  C.  C.  A.  27, 
Ann.  Cas.  1913C  758.  26  L.R.A.  167. 

17.  CampHeld  v.  Saner.  189  Fed.      Note:  38  L.R.A.(N.S.)  838. 

576,  111  C.  C.  A.  14,  38  L.R.A.(N.S.)      19.  Lawrence  v.  Porter,  63  Fed.  62, 

837  and  note,  distinguishing  Lawrence  22  U.  S.  App.  483,  11  C.  C  A.  27,  26 

V.  Porter,  63  Fed.  62,  22  U.  S.  App.  L.R.A.  167,  distinguished  in  CampfieM 

483,  11  C.  C.  A.  27,  26  L.R.A.  167.  v,  Souer,  189  Fed.  576,  111  C.  C.  A. 

Note:  38  L.R.A.(N.S.)  837.  14,  38  L.R.A.(N.S.)  837,  cited  supra. 

As  to  the  obligation  of  the  seller  to  See  also  Warren  v.  Stoddart,  105  U* 

reimburse  the  buyer  for  liabilitiee  in-  S.  224,  26  U.  S.  (L.  ed.)  1117. 
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or  retain  the  property  for  the  buyer  and  sue  him  for  the  entire  price; 
(2)  he  may  sell  the  property  and  recover  the  difference  between  <he 
contract  price  and  the  price  obtained  on  the  resale;  or  (3)  he  may 
keep  the  property  as  hia  own  and  recover  the  difference  between  the 
market  value  at  the  time  and  place  of  delivery  and  the  contract 
price.***  These  remedies,  however,  are  not  concurrent  but  incon- 
sistent, and  having  elected  to  pursue  one  the  seller  may  not  thereafter 
adopt  a  different  one,'  and  an  abortive  attempt  on  his  part  to  resort 
to  the  remedy  by  resale  on  account  of  the  defaulting  buyer,  the  re- 
qnirement  of  the  statute  in  respect  thereto  not  having  been  followed, 
does  not,  it  has  been  held,  affect  his  right  to  sue  for  damages  for 
breach  of  the  contract  of  sale.*  In  an  action  by  a  seller  for  the  pur- 
chase price  of  a  stock  of  merchandise  which  the  purchaser  had  refused 
to  accept  and  pay  for  according  to  his  agreement,  it  has  been  held 
that  no  error  is  committed  in  the  appointment  of  a  receiver  to  take 
chai^  of  and  sell  the  goods,  that  the  proceeds  may  be  applied  on 
the  plaintiff's  claim.*  Where  the  sale  is  on  credit  or  where  cash  pay- 
ment is  waived  on  the  delivery  of  the  property  the  mere  failure  of 
the  buyer  to  pay  the  price  does  not  entitle  the  seller  to  recover  the 
property,  the  title  thereby  passes  to  the  buyer  and  the  remedy  of 
the  seller  is  against  the  buyer  personally ;  *  but  if  the  sale  is  for  cosh 
and  the  delivery  is  conditional  on  the  buyer's  payment  of  the  price 
and  without  any  intention  of  waiving  such  payment  the  seller  may, 
as  is  heretofore  shown,  on  the  refusal  of  the  buyer  to  pay,  recover  tlie 
property.*  It  sometimes  happens  in  case  of  sales  to  municipal  cor- 
porations that  the  contract  is  invalid  and  unenforceable  on  account 
of  the  want  of  power  on  the  part  of  the  corporation  to  make  the 
purchase.  In  such  a  case  it  is  generally  recognized  that  the  corpora- 
tion will  not  be  allowed  to  deny  liability  on  the  contract  and  at  the 
same  time  retain  the  property  received  thereunder,  and  if  the  seller 
has  acted  in  good  faith  in  the  matter  and  without  fraud  he  will  be 

20.  Mendel  v.  Miller,  126  Qa.  834,  Oanson  v.  Madigaiit  15  Wis.  144^  82 

56  S.  E.  88,  7  L.R.A.(N.S.)  1184;  Am.  Dec.  659. 

Dwiggins  v.  Clark,  04  Ind.  40,  48  Am.  Notes:  56  Am.  Dec  646  ;  52  L.RJL 

Rep.  140;  Pate  v.  Ralston,  158  la.  244  ;  43  L.R.A.(N.S.)  368. 

411,  139  N.  W.  906,  51  L.R.A.(N.S.)  1.  Note:  42  L.K.A.{N.S.)  673. 

735;  Webber  v.  Minor,  6  Bush  (Ky.)  2.  Stanford  v.  McQill,  6  N.  D.  538, 

463,  99  Am.  Dec.  688;  Putnam  v.  Glid-  72  N.  W.  938,  38  L.R.A.  700,  overrulert 

.dea,  159  Mass.  47,  34  N.  E.  81,  38  A.  on  another  point  >n  Harl-Parr  Co.  v. 

S.  R.  394;  Mason  v.  Decker,  72  N.  Y.  Finley,  31  N.  D,  130,  153  N.  .W.  137, 

595,  28  Am.  Rep.  190;  Moore  v.  Pot-  Ann.  Cas.  19rE  706.  UR.A.1915E 

ter,  155  N.  Y.  481,  50  N.  E.  271,  63  851. 

A.  8.  R.  692;  Ackerman  v.  Rubens,  3.  Swisber  v.  Dunn,  8?  Kan.  412, 

107  N.  Y.  405,  60  N.  E.  750,  82  A.  S.  131  Pac.  571,  45  L.R.A.(N.S.)  810. 

R.  728,  53  L.R.A.  867;  Krebs  Hop  Co.  4.  Chapman  v.  Lathrop,  6  Cow.  (N. 

r.  Livealey,  59  Ore.  674,  114  Pac.  944,  Y.)  110, 16  Am.  Dee.  433. 

118  Pac  165,  Ann.  Caa.  1913C  768;  6.  See  supra,  par.  207. 
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permitted  to  recover  the  possesion  of  the  property  *  And  it  has  heen 
held  that  where  a  person  selling  machinery  to  a  municipal  corporar 
tion  for  use  in  its  public  affairs  at  a  time  when  the  contract  of  purchbSe 
is  unenforceable  because  of  exceeding  the  Gonstitutional  debt  limit, 
but  retains  title  or  a  lien  on  the  property  until  paid  for,  he  may 
enforce  his  lien  by  a  sale  of  the  property  for  the  satisfaction  of  the 
purchase  money.' 

353.  Joinder  and  Splitting  Causes  of  Actlon^A  provision  of  a 
practice  act  under  which  separate  counts  are  required  for  separate  and 
distinct  causes  of  action,  but  not  for  the  presentation  of  separate  and 
distinct  claims  for  relief  founded  on  the  same  cause  of  action  or  trans- 
action, does  not  require  separate  counts  in  all  cases  where  the  plaintiff 
declarss  on  several  caiisee  of  action,  but  only  where  these  are  separate 
and  distinct  from  each  pther.^  And  under  such  a  provision  it  has 
been  held  a  single  count  is  sufficient  in  an  action  in  which  the  relief 
sought  is  merely  the  recovery  of  the  purchase  price  of -a  machine, 
although  two  causes  of  action  are  relied  on  to  sustain  the  recovery, 
one  for  breach  of  contract  in  failing  to  pay  the  purchase  price  and 
the  other  in  tort  for  forcibly  preventing  the  seller  from  regaining 
possession  of  the  machine  which  the  buyer  retained  but  at  the  time 
notified  the  seller  that  he  refused  to  accept  the  same  because  it  did 
not  conform  to  the  contract.'  Under  the  code  form  of  pleading  it 
has  been  held  that  the  seller  may  join  a  cause  of  action  to  reform  a 
written  contract  of  sale  and  one  to  recover  damages  for  the  buyer's 
breach  of  the  contract,  and  that  in  such  a  case  in  the  regular  ord^ 
of  proceeding  the  equitable  action  should  be  tried  hy  the  court  and 
the  legal  cause  of  action  by  the  court  and  jury;  still  the  fact  that  the 
court  submitted  all  the  issues  to  a  jury  in  the  first  instance,  and  took 
their  verdict  on  such  issueSj  is  not  reversible  error,  if  the  court,  after 
taking  the  verdict  of  the  jury  on  the  issue  on  the  reformation  of  the 
contract,  made  and  filed  findings  of  fact  and  conclusions  of  law  which 
sustain  the  judgment  reforming  the  contract A  contract  may  be 
severable  for  the  purpose  of  enforcing  rights  when  they  accrue,  and 
ordinarily  a  contract  to  do  several  things  at  different  times  is  divisible 

6.  Chapman  v.  Douglass  County,  ipal  Corporations,  vol  19,  p.  1063 

107  U.  S.  348,  2  S.  Ct.  62,  27  U.  S.  et  seq. 

(L.  ed.)  378;  Snouffer  v.  Tipton,  161      7.  Bardwell    v.    Southern  Engine, 

la.  223,  142  N.  W.  97,  L.R.A.1915B  etc.,  Works,  130  Ky.  222,  113  S.  W. 

173;   BardweU  v.  Soutliern  Engine,  97,  20  L.R.A.(N.S.)  110. 
etc.,  Works,  130  Ky.  222,  113  S.  W.     8.  As  to  joinder  of  causes  of  action ' 

97,  20  L.R.A.(N.S.)  110;  Floyd  Coun-  in  a  single  count  generally,  see  Plead- 

ty  V.  Alien,  137  Ky.  575,  126  S.  W.  mo,  vol.  21,  p.  467  et  seq. 
124,  27  L.R.A(N.S.)  1125.  9.  Craft  Refrigerating  Maeh.  Co.  v. 

Notes:  20  L.R.A.(N.8.)  110;  LJLA  Quinnipiac  Brewing  Co.,  63  Conn.  651, 


As  to  liability  of  municipalities  on  10.  Cameron  v.  Wite,  74  Wis.  423, 
invalid  contracts  generally,  see  Mukig-  43  N.  W.  155,  6  L.RA.  493. 
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i&  Hs  nature  and  an  action  will  lie  on  each  l}reach.'*  This  general 
rale  is  applicable  in  case  of  severable  contracts  of  sale.'*  And  it  ia 
the  general  rale  that  where  a  contract  of  sale  extending  over  a  con- 
siderable period  of  time  calls  for  delivery  in  instalments  and  separate 
payments  for  the  instalments  as  delivered,  the  seller  may  upon  each 
default  on  the  part  of  the  buyer  to  accept  delivery  of  an  instalment, 
when  tender  is  made  by  the  seller  in  accordance  with  the  terms  of 
the  contract,  institute  an  action  for  damages,  and  the  recovery  in  one 
action  will  not  preclude  his  maintenance  of  another  action  for  a 
subsequent  default  on  the  part  of  the  buyer  with  respect  to  a  later 
instalment.** 

354.  Suit  in  Equity. — ^In  contracts  for  the  sale  of  personal  prop- 
erty, jurisdiction  in  equity  is  rarely  entertained,  although  the  only 
remedy  at  law  may  be  the  recovery  of  damages,  the  measure  of  which 
ia  the  difference  between  the  market  value  of  the  property,  at  the 
time  of  the  breach,  and  the  price  as  fixed  by  the  contract.  The  reason 
is  that,  in  regard  to  most  articles  of  personal  property,  the  commodity 
and  its  market  value  are  supposed  to  be  substantially  equivalent,  each 
to  tile  other,  so  that  they  may  be  readily  interchanged.  The  seller 
may  convert  his  rejected  goods  into  money;  the  purchaser,  with  his 
money,  may  obtain  similar  goods;  each  presumably  at  the  market 
price;  and  the  difference  between  that  and  the  contract  price,  recover- 
able at  law,  will  be  full  indemnity.'*  And  as  a  gweral  rale,  equity 
haa  no  jurisdiction  of  a  suit  to  recover  a  general  balance  of  an  account 
for  goods  sold,  where  the  demands  sought  to  be  recovered  are  all  legal 
demands  unconnected  with  any  fraud,  lien,  or  trust.^*  So  a  court 
of  equity  will  not  decree  specific  performance  of  a  written  contract  of 
sale  at  ihe  instance  of  the  seller  when  all  that  is  to  be  done  by  the 
buyer  is  the  payment  of  money,  for  which  the  seller  may  maintain 
an  action  at  law  after  a  tender  of  performance  on  his  part** 

Action  for  Price 

355.  In  GeneraL — ^If  the  buyer  expressly  agrees  that  he  shall  be 
liable  for  the  price  before  the  title  vests  in  him  or  before  he  has 

11.  Aa  to  flplittitts  eaaaes  of  actum     Note:  43  L.R.A.(N.S.)  1011. 
generally,  aee  AonOHS,  vtd.  1,  p.  341     li.  Jones  v.  Newhall,  115  Mass.  244, 


12.  Krebs  Hop  Go.  v.  livesley,  59  jurisdiction  of  courts  of  equity,  see 

Ore.  574,  114  Pac  944,  118  Pac.  165,  Equity,  vol.  10,  p.  245  el  aeq. 

Ann.  Caa.  X913C  758.   As  to  whether  15.  Oarland  t.  Hull,  13  Smedes  & 

a  eontraet  of  sale  ia  entire  or  severa-  M.  (Mies.)  76,  51  Am.  Dec  140.  See 


13.  Johnson  Forge  Co.  v.  Leonard,  3  mo,  vol.  1,  p.  223;  EgufTT,  vol.  10, 

Penn.  (Dd.)  342,  51  Atl.  305,  94  A.  8.  pp.  355-356. 

R.  86,  67  L.R.A.  225;  Krebs  Hop  Co.  16.  Jones  v.  Newhall,  116  Mass.  244, 

v..  livesl^,  69  Ore.  574, 114  Pac.  944,  15  Am.  Rep.  97.    And  see  Spbchio 

lis  Pae.  166,  Ann.  Caa.  ldl3C  7&&  PmomMKoi. 


et  seq. 


15  Am.  Rep.  97.    As  to  the  general 


ble,  see  supra,  par.  164  et  seq. 


generally.  Accounts  and  Aocodkt- 
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accepted  the  article  sold  there  is  nothing  to  prevent  hiro  from  m> 
doing  and  thereby  binding  himself  to  pay  in  aecorddbce  with  the 
contract,  and  his  refusal  to  accept  delivery  will  not  affect  hia  liability 
upon  the  special  contract"  80  a  delivery  or  tender  is  not  necesMry 
where  by  the  terms  of  a  contract  for  the  manufacture  of  an  article 
the  buyer  on  completion  thereof  is  to  remove  the  same.**  If  there 
has  been  a  delivery  of  the  article  sold  in  accordance  with  the  terms 
of  the  contract  thouc;h  it  may  not  have  come  into  the  hands  of  the 
buyer,  this  will  ordinarily  be  sufficient  to  pass  the  title  and  enable 
the  seller  to  maintain  an  action  for  the  price.'*  On  the  other  hand 
as  a  general  rule  there  must  be  a  delivery,  actual  or  constructive,  of 
the  property  sold,  or  an  appropriation  of  it  to  the  contract,-  in  order 
to  entitle  the  seller  to  recover  the  purchase  price,  that  is,  the  title  must 
vest  in  the  buyer  as  a  necessary  condition  to  his  liability  for  the  prit-e.** 
And  a  fortiori  where  the  sale  is  executory  no  recovery  for  the  price 
can  be  bad  without  proof  of  a  delivery  or  tender  of  the  goods  by  the 
seller  in  accordance  with  the  contract.'  So  where  tlie  goods  are  to  be 
delivered  and  paid  for  in  instalments  the  seller  cannot  withhold 
deliveries  on  account  of  the  buyer's  failure  to  make  payments  for 
the  previous  instalment  and  recover  the  full  price."  The  question  as 
to  the  right  of  the  seller  to  sue  for  the  price  in  case  of  a  conditional 
sale,  reserving  title  in  the  seller  until  the  price  is  paid,  is  discussed 
later." 

356.  Necessity  for  Acceptance  by  Buyer  Generally. — It  is  laid 
down  by  Saunders  on  Pleading  and  Evidence  that,  to  support  an  ac- 
tion for  goods  sold  and  delivered,  the  plaintifiF  must  prove  not  only 
such  a  delivery  as  will  vest  the  property  in  the  goods  in  the  defendant, 
but  such  a  delivery  as  will  divest  himself  of  all  lien  on  the  goods  and 
enable  the  defendant  to  maintain  trover  for  them  without  paying  or 
offering  to  pay  for  them.  This  statement  has  frequently  been  referred 
to  with  approval  by  the  courts  in  this  country,^  and  according  to  the 

17.  White  V.  Solomon,  164  Mass.  vesting  Hach.  Co.  v.  Balfny,  78  Minn. 
516,  42  N.  E.  104,  30  L.H.A.  537.  See  370,  81  N.  W.  10,  79  A.  S.  R.  393. 
also  National  Cash  Register  Co.  v.     Note:. 61  L.R.A.(N.S.)  740. 

Hill,  136  N.  C.  272,  48  S.  E.  637,  68  1.  Rodgera  v.  Wise,  106  Ark.  310, 

L.R.A.  100.  153  S.  W.  253,  43  L.R.A.(N.S.)  1009; 

■    Note:  51  L.R.A.(N.S.)  745.  Price  v.  Weisner,  83  Kan.  343,  111 

18.  Crookshank  v.  Bunell,  18  Johns.  Pae.  439,  31  L.R.A.(N.S.)  927;  Aroos 
(N.  T.)  58,  9  Am.  Dec.  187.  v.  Cummings.  107  Me.  19,  78  AU.  »8, 

Note:  51  L.K.A.(N.S.)  745.  31  L.R.A.(N.S.)  942. 

19.  Note:  51  L.R.A.(N.S.)  743.  Note:  51  L.R.A.{N.S.)  743. 

20.  Pate  T.  Ralston,  15b  la.  411, 139  2.  Rodgers  v.  Wise,  106  Ark.  310, 
N.  W.  906,  51  L.R.A.(N.S.)  735;  Price  153  S.  W.  253,  43  L.R.A.(N.S.)  1009. 
V.  Weisner,  83  Kan.  343,  111  Pac.  439,  3.  See  infra,  par,  783  et  seq. 

31  L.R.A.(N.S.)  927;  New  England  4.  See  for  instance  Ureenleaf  v. 
Dressed  Meat,  etc.,  Co.  v.  Standard  Gallagher,  93  Me.  549,  45  Atl.  829,  74 
Worsted  Co.,  165  Mass.  328,  43  N.  E.  A.  S.  R.  371;  Messer  v.  Woodman,  22 
112,  52  A.  S.  B.  516;  MeCormick  Har-  N.  H.  172,  53  Am.  Dee.  24L 
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view  taken  in  some  jurisdictions,  even  though  the  contract  of  sale  is 
executed  in  so  far  as  to  pass  the  title  to  the  buyer,  an  actual  delivery 
to  and  acceptance  by  the  buyer  is  essential  to  enable  the  seller  to 
maintain  an  action  for  the  price  as  for  goods  sold  and  delivered,*  even 
though  there  has  been  a  tender  of  the  goods  to  the  buyer  which  has 
been  refused  by  him  and  the  goods  are  held  by  the  seller  subject  to 
the  buyer's  demand.*  The  remedy  in  such  case  is  for  breach  of  the 
contract  of  bargain  and  sale,  where  the  rule  of  damagies  in  favor  of 
the  seller  is  not  the  contract  price,  but  the  difference  between  it  and 
the  value  of  the  goods  retained,  for  he  should  not  keep  the  goods  and 
have  their  price  too.^  And  it  has  been  said  that  unless  the  buyer 
may  maintain  trover  against  the  seller  for  the  goods,  the  latter  should 
not  have  an  action  for  the  price,  as  goods  sold  and  delivered,  but 
damages  only  for  the  breach  of  the  contract  of  bargain  and  sale;^ 
and  the  fact  that  the  buyer  has  taken  possession  of  a  part  of  the  goods 
has  been  held  not  to  affect  the  rule.'  On  the  other  hand,  in  most 
jurisdictions,  in  the  absence  of  statutory  regulation,  the  seller  is  per- 
mitted, upon  a  due  tender  of  the  goods  to  the  buyer  and  his  refusal, 
to  accept  the  same,  even  though  the  contract  of  sale  is  executory 
provided  the  tender  is  made  before  the  buyer's  repudiation  or  counter- 
mand of  the  order,  to  retain  the  goods  as  belonging  to  the  buyer  and 
recover  the  contract  price  as  for  goods  bargained  and  sold,  on  the 
tiieory  that  the  title  has  passed  to  the  buyer  by  virtue  of  the  sale  or 
on  the  tender  in  pursuance  of  the  contract.^*  The  rule  denying  a 
recovery  of  the  price  is  very  generally  upheld  where  the  contract  of 

5.  Moody  v.  Brown,  34  Me.  107,  56  Dwiggins  v.  Clark,  94  Ind.  49,  48  Am. 
Am.  Dec.  640;  Atwood  v.  Lucas,  63  Rep.  140;  Pate  v.  Ralston,  158  la.  411, 
Me.  508,  89  Am.  Dec.  713;  Greenleaf  139  N.  W.  908,  51  L.R.A.(N.S.)  735; 
V.  Gallagher,  93  Me.  549,  45  Atl.  829,  Webber  v.  Minor,  6  Bush  (Ky.)  463, 
74  A.  S.  R.  371;  Arons  v.  Cummings,  99  Am.  Dec.  6SS;  Goddard  v.  Binney, 
107  Me.  19,  78  Atl.  98,  31  L.R.A.  115  Mass.  450, 15  Am.  Rep.  112;  Put- 
(N.S.)  942;  Trinidad  Asphalt  Mfg.  nam  v.  Glidden,  159  Mabs.  47,  34  K. 
Co.  T.  Backstaif  Bros.  Mfg.  Co.,  86  E.  81,  38  L.R.A.  394;  Maiion  v.  Deck- 
Neb.  623,  126  N.  >V.  293,  136  A.  S.  R.  er,  72  N.  Y.  595,  28  Am.  Rep.  190; 
710;  Messer  v.  Woodmau,  22  N.  H.  Honter  v.  Wetsell,  84  N.  Y.  549,  38 


6.  Greenleaf  v.  Gallagher,  93  Me.  Ackerman  v.  Rubens,  16f  N.  Y.  405, 
549,  45  Atl.  829,  74  A.  S.  R.  371.        60  N.  E.  750,  82  A.  S.  R.  728,  53 

7.  Atwood  V.  Lucas,  53  Me.  508,  89  L.R.A.  867;  Krebs  Hop  Co.  v.  Lives- 
Am.  Dec  713;  Greenleaf  v.  Gallagher,  ley,  59  Ore.  574,  114  Ptte.  944,  118 
93  Me.  549,  45  Atl.  829,  74  A.  S.  R.  Pac.  165,  Ann.  Cas.  1913C  758;  Hen- 
371.  derson  v.  Jennings,  228  Pa.  St.  188,  77 

8.  Greenleaf  v.  Gallagher,  93  Me.  Atl.  453,  30  L.R.A.(N.S,)  827;  Gan- 
549,  45  AU.  829,  74  A.  S.  R.  371.        son  v.  Madigan,  15  Wis.  144,  82  Am. 

9.  Atwood  V.  Lneas,  63  Me.  508,  89  Dee.  659. 

Am.  Dec.  713.  Notes:  52  L.R.A.  244  et  seq.;  17 

10.  Mendel  v.  Miller,  126  Ga.  834,  L.R.A.(N.S.)  809;  43  L.R.A.(N.S.) 
56  a  E.  88,  7  L.R.A.(N.S.}  1184;  368;  51  URjL(N.S.)  736,  746. 


172,  53  Am.  Dee.  24L 
Note:  51  L.R.A.(NS.)  743. 


Am.  Rep.  544;  Moore  v.  Potter,  155 
N.  Y.  481,  50  N.  E.  271,  63  L.R.A.  692; 
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sale  is  wholly  executory  and  is  breached  by  &e  buyer's  i^udiation 
of  the  contract  before  tender  by  the  seller.'* 

357.  Articles  to  Be  Manufactured  or  Produced. — Where  goods, 
wares  or  merchandise  contracted  for  are  to  be  manufadnred  or  there- 
after produced  by  the  seller,  the  view  is  taJcen  in  some  jurisdictions, 
applying  the  general  rule  there  in  force  as  to  the  necessity  for  delivery 
and  acceptance  to  warrant  an  action  for  the  price,*'  that  even  after 
their  manufacture  and  tender  by  the  sdler  if  the  buyer  refuses  to 
accept,  the  seller  cannot  maintain  an  action  for  the  agreed  price  but 
is  driven  to  his  action  for  damages  for  breach  of  the  special  contract.*' 
In  other  jurisdictions  the  rale  prevails  that  after  completion  of  the 
articles  or  goods  and  refusal  of  the  buyer  to  accept  the  same  the  seller 
may  set  them  apart  for  the  buyer  and  recover  the  agreed  price.  In 
some  of  these  jurisdictions  this  result  is  reached  by  applying  the  rule 
which  there  prevails  as  to  the  6ale  of  articles  generally ;  in  others  it 
is  reached  by- making  such  case  an  exception  to  the  ^neral  rule  there 
prevailing  that  acceptance  by  the  buyer  is  essential  to  the  maintenance 
of  an  action  for  the  price;**  and  though  ordinarily  acceptance  by 
the  buyer  is  necessary  to  enable  the  seller  to  recover  for  the  price, 
still  it  has  been  held  that  where  on  completion  of  the  article  the  buyer 
is  notified  thereof  and  makes  no  objection,  his  acceptance  may  be 
presumed  so  as  to  enable  the  seller  to  maintain  an  action  for  the 
price.**  Of  course  if  the  articles  or  goods  ordered  do  not  when 
completed  conform  to  the  contract  there  is  no  duty  imposed  on  the 
buyer  to  accept  the  some  and  in  case  of  his  refusal  to  do  so  no  action 
can  be  maintained  by  the  seller  for  the  price  nor  for  damages  for 
the  refusal.** 

358.  Qualification  of  Rule  Penuittiiig  Recovery  of  Price  on  Refusal 
to  Accept. — ^If  the  seller  after  the  refusal  of  the  buyer  to  accept  the 
goods  treats  them  as  his  own  instead  of  setting  them  apart  for  the 
buyer  the  title  for  all  purposes  remains  in  him  and  he  cannot  there- 
after maintain  an  action  for  the  price.*^   And  while  in  some  cases 

11.  See  infra,  par.  369.  dard  t.  Binney,  115  Mass.  450,  15  Am. 

12.  See  supra,  preceding  paragraph.  Bep.  112;  Mclntyre  t.  Kline,  30  Miss. 

13.  Moody  V.  Brt>wn,  34  Me.  107,  56  361,  64  Am.  Dec.  163;  Moore  v.  Pot^ 
Am.  Dee.  640;  Hosmer  v.  Wilson,  7  ter,  155  N.  Y.  481,  50  N.  E.  271,  63 
Mich.  294,  74  Am.  Dec.  716;  Rider  v.  A.  S.  R.  692;  Shawhan  v.  Van  Nest,  25 
Kelley,  32  Vt.  268,  76  Am.  Dec.  176.    Ohio  St.  490, 18  Am.  Rep.  313;  Smith 

Notes:  56  Am.  Dec,  645;  33  Am.  v.  Wheeler,  7  Ore.  49,  33  Am.  Rep. 
Rep.  702;  51  L.R.A.(N.S.)  746,  750.  698. 

14.  Bond  V.  Bourk,  54  Colo.  51,  129     Notes:  56  Am.  Dec.  646  ;  4  L.R.A. 
Pac.  223,  Ann.  Cas.  1914C  581,  43  (N.S.)  741;  51  I*R.A.(N.S.)  749. 
L.R.A.{N.S.)  97;  Pittsburgh,  etc.,  R.     16.  Mclntyro  t.  Kline,  30  Miss.  3(0, 
Co.  V.  Heck,  50  Ind.  303,  19  Am.  Rep.  64  Am.  Dec.  163. 

713;  Motine  Scale  Co.  t.  Beed,  52  la.     16.  See  supra,  par.  242. 
307,  3  N.  W.  96,  35  Am.  Rep.  272;     17.  Pittsbittgh,  etc,  R.  Co.  t,  Heek, 
Banman  t.  McMantia,  75  Kan.  106,  89  50  Ind.  303, 10  Am.  Dee.  713. 
Pae.  16,  10  L.B»A.(N.S.)  1138;  God- 
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the  contrary  view  has  been  taken,^"  it  seema  to  be  the  better  view 
that  an  actual  segregation  or  setting  aside  and  tender  of  the  article 
sold  m  full  compliance  with  the  terms  of  the  contract  of  sale  must 
be  made  by  the  seller;  for  the  purpose  of  recovery  of  the  price  he 
cannot  rely  on  acts  or  conduct  of  the  buyer  which  would  be  sufficient 
to  found  a  waiver  of  tendw  for  the  purpose  of  founding  an  action 
for  damages  for  the  buyer's  breach  of  the  contract."  Thus  where 
the  contract  was  for  the  sale  of  a  machine  to  be  delivered  to  the  buyer 
at  a  certain  time  and  place,  and  it  appeared  that  at  the  £^pointed 
time  and  place  the  buyer  was  shown  the  separate  pieces  of  a  number 
of  machines,  of  identical  form  and  wee,  and  was  told  that  one  was 
designed  for  him,  and  would  be  put  up  for  him  if  he  would  take  it, 
but  he  refused,  it  was  held  that  there  was  not  such  a  tender  or  delivery 
as  vested  the  title  in  the  buyer  so  as  to  enable  the  seller  to  maintain 
an  acUon  for  the  price.***  80  where  the  contract  was  for  the  sale. and 
delivery  of  cord  wood  at  the  yard  of  the  buyer,  and  the  buyer  notified 
the  seller  that  he  would  refuse  to  accept  any  further  delivery,  it  was 
held  that  the  buyer,  in  ordffl*  to  «itiile  him  to  recover  the  contract 
price,  must  haul  and  tender  delivery  of  the  wood  as  near  the  yard 
of  the  buyer  as  reasonably  practicable.^  Likewise  where  the  contract, 
the  price  being  a  lump  sum,  required  the  seller  to  erect  or  install 
machinery  or  the  like  on  the  premises  of  the  buyer  it  has  been  held 
entire  and  on  refusal  of  the  buyer  to  permit  the  seller  to  erect  or 
install  the  same,  though  delivery  was  tendered  and  refused,  the  seller 
has  been  denied  the  right  to  recover  the  agreed  price.^  On  the  other 
hand  it  has  been  held  that  one  who  refuses  to  permit  the  installation 
of  apparatus  which'  he  has  ordered  cannot  defeat  an  action  for  the 
price,  on  the  theory  that  title  has  never  vested  in  him.'  And  it  has 
been  held,  where  the  only  thing  remaining  to  be  done  by  the  seller 
of  machinery,  manufactured  to  order,  was  to  load  the  same  on  cars 
to  be  furnished  by  the  buyer,  and  the  latter  refused  to  furnish  the 
cars,  that  the  seller  could  set  apart  the  machinery  for  the  buyer  and 


IS.  Note:  51  L.RX(K.S.)  746. 

19.  Dwiggins  v.  Clark,  94  Ind.  49, 
48  Am.  Rep.  140;  Fate  t.  Balaton,  158 
la.  411,  139  N.  W.  906,  51  L.R.A. 
(K.8.)  735;  HflConniek  Harvestizig 
Mach.  Co.  T.  Balfany,  78  Minn.  370, 
81 N.  W.  10, 79  A.  S.  B.  393;  Ganson 
T.  Madigui,  15  Wis.  144,  82  Am.  Deo. 
659;  Lincoln  v.  Charles  Alahuler  Mfg. 
Co.,  142  Wis.  475,  126  N.  W.  008,  28 
IjaA.(N.S.)  780.  See  al^o  Fairbanks 
Co.  T.  HeltBley,  135  Ky.  397, 122  B.  W. 
IDS,  26  LJCA.(N.8.)  248. 

Notes:  5  L.B.A  770;  51  LJt.A. 
(N.S.)  748,  746. 


20.  Ganson  v.  Madigan,  15  Wis.  144, 
82  Am.  Dec.  659.  See  aliio  McCormiek 
Harvesting  Maeh.  Co.  v.  Balfany,  78 
Bfinn.  370,  81  N.  W.  10,  79  A.  S.  B. 
393. 

1.  Webber  v.  Minor,  6  Bush  (Ky.) 
463,  99  Am.  Dee.  688. 

8.  Butlar  v.  BnUer,  77  N.  Y.  472,  33 
Am.  Bep.  648.  See  also  MoUne  Scale 
Co.  T.  Beed,  52  la.  307,  35  Am.  Bep. 
272 

Note:  51  LJIA.(N.S.)  743.' 

3.  Bond  V.  Booik,  54  Colo.  51,  129 
Fao.  223,  Ann.  Cas.  ldl4G  581,  43 
L.B.A.(N.S.)  97. 
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recover  the  contract  price.*  The  mere  fact  that  the  contract  of  sale 
contemplates  that  some  further  act  is  to  be  performed  by  the  buyer 
before  his  acceptance  of  the  articles  sold,  such  as  measurement  or 
inffiertion  or  the  like,  has  been  held  not  to  prevent  the  recovery  of 
the  price  where  the  buyer  refuses  to  perform  such  act.' 

359.  Delivery  to  Carrier  as  Authorizing  Action  for  Price. — Ordi- 
narily nrhcn  a  delivery  is  made  to  a  common  carrier,  according  to  the 
stipulation  in  the  contract,  the  carrier  is  thereby  made  the  agent  of 
tlie  buyer,  and  such  delivery  to  the  carrier  implies  an  acceptance, 
and  is.  prima  facie  sufficient  to  pass  the  title  and  enable  the  seller  to 
maintain  an  action  for  tlie  price  as  for  goods  sold  and  delivered.* 
Still  in  such  a  case  the  delivery  to  the  carrier  to  have  such  inherent 
effect  must  be  in  accordance  with  the  terms  of  the  contract.'  Thus 
where  the  contract  requires  the  goods  to  he  shipped  at  a  certain  time 
and  the  seller  ships  prematurely,  this  is  not  a  delivery  in  accordance 
with  the  terms  of  the  contract  and  the  property  remains  at  the  risk 
of  the  seller  so  that  in  case  of  its  accidental  destruction  before  the 
time  fixed  for  delivery  the  seller  cannot  recover  the  price;*  and  as 
is  shown  above,  if  before  the  delivery  to  the  carrier  the  buyer  counter- 
mands his  order  the  seller  is  restricted  as  a  general  rule  to  an  action 
for  damages  for  breach  of  the  contract  and  has  no  right  thereafter  to 
make  such  delivery  and  hold  the  buyer  for  the  price.* 

360.  Expense  of  Keeping  Property  for  Buyer. — If  the  seller  elects 
to  retain  the  property  as  belonging  to  the  buyer  and  sues  for  the  con- 
tract price,  he  cannot  recover  of  the  buyer,  in  addition  to  tiie  price, 
the  expense  incurred  by  him  in  keeping  the  property  for  the  buyer.'* 
As  has  been  said  in  such  a  case  the  election  of  the  seller  to  take  care 
of  the  property  is  often  more  for  liis  own  benefit,  in  view  of  the  risk 
tliat  tlie  main  question  in  dispute  may  be  decided  against  liim,  than 
for  the  benefit  of  the  buyer,  and  tlie  attitude  of  the  buyer,  in  refusing 
to  accept  the  property  and  denying  liability  on  his  part  to  do  so,  is 
equivalent  to  an  express  prohibition  of  the  keeping  on  his  a<f()unt 
and  at  his  expense.  If  the  seller  wishes  to  avoid  ttie  expense  of  keep- 
ing, mid  at  the  same  time  to  avail  himself  of  the  value  of,  the  prop- 
erty he  may  sell  under  uu  implied  agency  for  the  buyer,  and  sue  for 

4.  Smith  V.  Wheder,  T  Ore.  4D,  33  78  At!.  98,  31  L.R.A.(N.£j.)  942. 
Am.         COS.  Note:  51  UK.A.(N.S.)  745. 

5.  Nuie:  61  L.R.A.(N.S.)  742.  8.  Arons  v.  Cummings,  107  Me.  19, 

6.  Arons  v.  Cumminga,  107  Me.  19,  7!-  98,  31  UU.A.lN.S.)  942  aud 
78  All.  98,  31  L  R.A.(N.&.)  942.  note. 

Kute:  fil  L.R.A.(N.S.)  744.  9.  See  supra,  par.  235. 

See  supra,  par.  304,  a&  to  when  de-  10.  Webber  v.  Minor,  6  Bush  (Ky.) 

livery  to  a  carrier  is  delivery  to  ttia  4(13,  99  Am.  Dec.  688;  Putnam  v.  Giid- 

buyer  and  suffleient  to  vest  the  title  den,  159  Maaa.  47,  31  N.  £.  SI,  38  A. 

in  bim.  S.  394. 

7.  Atona  v.  Cnmmingi^  107  Me.  19, 
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tiie  balance  abm  wfaat  he  obtains  after  paying  the  reasonable  ex- 
penses." 

361.  Interest  on  Price. — ^In  <»ise  of  sales  on  credit  where  default 
is  made  in  the  payment  of  the  agreed  price  when  due  and  payable, 
interest  is  ordinarily  recoverable  from  such  date.^*  In  case  of  a 
receivership,  interest  is  not  ordinarily  payable  during  the  time  of  the 
receivership."  A  sale  of  goods  without  a  term  of  credit  given  is 
liquidated  when  contracted,  and  after  the  account  is  presented  and 
impliedly  admitted,  the  defendants  are  in  default  and  chargeable 
with  interest.'*  Ordinarily  a  buyer  of  goods  for  cash,  payable  on 
delivery,  is  chargeable  with  interest  from  the  date  of  the  delivery, 
in  case  of  nonpayment.**  And  though  in  case  of  ordinary  sales  on 
credit,  the  price  does  not  bear  interest  before  it  becomes  due  and 
imyable,  still  where  the  sale  was  on  the  basis  of  a  cash  sale,  though 
payment  was  postponed  until  some  future  uncertain  event,  inter^ 
on  the  price  from  the  date  of  the  sale  has  been  held  recoverable. 
So  where  the  contract  of  sale  fixes  no  date  of  payment  it  is  regarded 
as  a  cash  sale,  price  payable  on  delivery,  and  the  buyer  is  chargeable 
with  interest  from  the  time  of  delivery,  without  any  neces^ty  for  a 
demand  which  would  be  necessary  to  start  the  running  of  interest 
if  the  price  had  been  payable  on  demand.*'  Interest  is  recoverable 
on  an  account  for  goods  sold  from  the  time  the  amount  is  ascertained 
by  the  parties;  so  where  a  bill  of  goods  is  furnished  on  a  written 
order,  and  a  bill  of  lading  of  the  articles  at  once  mailed  to  the  buyer, 
and  a  draft  drawn  on  him  for  the  amount,  which  he  refuses  to  accept, 
it  is  equivalent  to  a  demand  of  payment,  and  the  account  draws 
interest.'* 

362.  Time  to  Sue  Generally. — ^Where  the  sale  is  on  credit  no  action 
can  ordinarily  be  maintained  for  tlie  price  until  the  time  of  credit 
has  expired,  as  such  an  action  affirms  and  counts  on  tlie  very  contract 

11.  Patnam  t.  Oliddeu,  159  Mass.  22  U.  8.  (L.  ed.)  481. 

47,  34  N.  E.  81,  38  A.  S.  R.  394.  As  16.  AUantie  Phoephate  Co.  v.  Graf- 

to  the  right  of  the  seller  to  resell  on  flin,  114  (J.  S.  49*2,  5  S.  Ct.  067,  29 

the  buyer's  aeeount,  see  iufra,  par.  376  U.  S.  (L.  ed.)  221;  Foote  v.  Blancb- 

et  seq.  ard,  6  Allen  (Mass.)  221,  83  Am.  Deo. 

12.  District  of  Cdnmbia  v.  Gam-  ^4;  Horn  v.  Hansen,  5a  Minn.  43,  57 
den  Iron  Works,  181  U.  S.  453,  21  S.  N.  W.  315,  22  UR.A.  G17. 

Ct.  680,  45  U.  S.  (L.  ed.)  948;  Amen.  16.  Paifce  t.  Foster,  26  Oa.  405,  71 
tan  Iron,  etc.,  Mfg.  Co,  t.  Seaboard  Am.  Dee.  221. 

Air  Line  Ry^  2:13  V.  S.  261,  34  S.  CL     17.  Horn  v.  Hansen,  56  Minn.  43, 57 

602,  58  D.  S.  (L.  ed.)  949;  Foote  v.  X  W.  315,  22  L.K.A.  017.  See  supra, 

Bianehard,  6  Allen  (Haas.)  221,  SS  par.  191,  as  to  time  of  payment  when 

Am.  Dee.  624;  Shawhan  v.  Van  Nest,  no  time  is  specified. 

25  Olii  <  St.  490,  18  Am.  Rep.  313;     18.  Lurton  t.  Gilliam,  1  Seam.  (HI.) 

Computing  Scales  Co.  \.  Long,  66  S.  577,  33  Am.  Dec.  430. 

C.  379,  44  S.  E.  903,  65  L.R.A.  294.         19,  Cooper  v.  Coatea,  21  WaU.  106, 

IS.  See  RncEnrEKS.  vol.  23,  p.  104.    22  U.  S.  (L.  ed.)  48L 

14.  Cooper  t.  Coata,  21  Wall.  105, 
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of  sale,  the  time  of  credit  included,  and  until  the  expiration  of  the 
term  of  credit,  the  obligation  to  pay  has  not  matured  and  there  can 
be  no  breach  of  the  contract  as  to  payment;  *^  and  if  payment  19  to 
be  made  in  instalments  there  can  be  no  recovery  except  for  the  sum 
due  according  to  the  contract  when  the  suit  is  commenced.'  So  the 
mere  denial  of  liability  on  the  part  of  the  buyer  for  the  price  will 
not  entitle  the  seller  to  sue  therefor  bei'ore  the  expiration  of  the  term 
of  credit;  otherwise  if  the  mere  denial  of  liability,  will  authorize  a 
suit  before  the  maturity  of  the  credit,  it  would  bring  every  case  of 
disputed  contract  at  once  to  an  issue,  independent  of  the  time  fixed 
by  the  parties  for  its  performance ;  and  such  a  rule,  it  is  certain,  has 
no  sanction  in  authority.'  The  same  is  held  true  where  the  buyer 
refuses  to  accept  the  goods  and  repudiates  the  contract;  in  such  a 
case  if  the  seller  desires  to  sue  for  the  price,  as  he  may  do  in  some 
jurisdictions,'  his  action  will  not  lie  until  the  expiration  of  the  term 
of  credit*  Where  the  seller  elects  to  resell  the  goods  on  accouDt  of 
the  buyer  and  hold  him  for  the  balance  of  the  price,'  he  cannot, 
where  the  sale  was  on  credit,  sue  for  such  balance  until  the  term  of 
credit  has  expired.*  So  where  the  seller  gives  credit  until  the  buyer 
{■hall  be  able  to  ship  the  goods  to  a  certain  place  and  receive  returns, 
he  cannot  maintain  an  action  for  the  price  thereof  until  sufficient 
time  has  elapsed  for  the  returns  to  be  received  even  though  the  goods 
may  have  been  lost  in  the  transit.^  A  general  assignment  for  the 
benefit  of  creditors  by  the  buyer  of  goods  on  credit  does  not  operate 
to  make  the  debt  presently  due.*  A  mere  gratuitous  extension  of 
timo  for  payment,  made  after  the  contract  was  otherwise  complete, 
will  not  akect  the  seller's  right  to  sue.*  Where  the  contract  provides 


20.  Bradford  v.  Marbury,  12  Ala. 
520,  46  Am.  Dec.  264;  Tatum  v.  Ack- 
erinan,  148  Cal.  357,  113  A.  S.  R.  276, 
7  Ann.  Cas.  641,  3  L.R.A.(N.S.)  908; 
Parke  v.  Foster,  26  Ga.  465,  71  Am. 
Dec  221 ;  Freeman  v.  Hedrington,  204 
Mass.  238,  00  N.  E.  519,  17  Ana.  Cas. 
741;  Girard  v.  Taggart,  5  Serg.  &  R. 
(Pa.)  19,  9  Am.  Dee.  327;  Foster  v. 
Adams,  60  Vt.  392,  15  Atl.  169,  6  A. 
S.  R.  120. 

Notea:  113  A.  S.  R.  281;  3  L.R.A. 
(N.S.)  908;  7  Ann.  Cas.  543. 

As  to  the  oonstmction  of  the  con- 
tract in  regard  to  the  time  o£  payment, 
see  supiti,  par.  204  et  seq. 

1.  Bradford  v.  Marbury,  12  Ala. 
520,  46  Am.  Dec.  264;  Dant  v.  Head, 
90  Ky.  265,  13  8.  W.  1073,  29  A.  S. 
R.  369. 

Note:  3L.B.A.(N.S.)  908. 


2.  Bradford  t.  Marbnry,  12  Ala. 

620,  46  Am.  Deo.  264. 

3.  See  supra,  par.  356. 

4.  Tatum  v.  Ackerman,  148  Cal.  357, 
83  Pac.  151,  113  A.  S.  R.  276,  7  Ann. 
Cas.  541,  3  UR.A.(N.S.)  908;  Girard 
V.  Taggart,  5  Seis:.  &  R.  (Pa.)  19,  9 
Am.  Dee.  327.  . 

6.  See  infra,  par.  376  et  seq.,  as  to 
the  general  right  of  the  eeller  to  resell 
on  account  of  the  buyer. 

6.  Tatum  v.  Ackerman,  148  CaL  357, 
83  Pac.  151,  113  A.  S.  R.  276,  7  Ann. 
Cas.  541,  3  L.R.A.(N.S.)  908. 

Note:  3  L.R.A.(N.S.)  908. 

7.  Bradford  v.  Marbury,  12  Ala. 
520,  46  Am.  Dec.  264. 

8.  Note:  7  Ann.  Cas.  545. 

9.  Bradford  v.  Marbniy,  12  AU. 
520,  46  Am.  Dec.  264. 
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for  delivery  in  instalmente  and  payment  for  eadi  instalment  on 
delivery,  the  contract  is  divisible  in  the  sense  that  an  action  may  be 
maintained  for  the  price  of  each  instalment  immediately  on  delivery 
and  default  on  the  buyer's  part  to  pay  therefor.  Where  the  seller 
is  induced  by  the  misrepresentation  of  the  buyer  to  sell  goods  on 
credit,  he  has  no  right  to  rescind  the  sale  merely  as  regards  th6  term 
of  credit  and  sue  immediately  for  the  price ;  but  where  he  is  induced 
by  the  fraud  of  the  buyer  to  take  the  note  of  a  third  person  payable 
in  the  future,  in  payment,  the  buyer's  fraud  will  avoid  such  note  as 
payment  and  entitle  the  seller  to  sue  immediately  for  the  price.^* 

363.  Failure  to  Give  Note,  etc.,  According  to  Agreement  for  Credit. 
— ^When  goods  are  sold  to  be  paid  for  by  a  note  or  bill  payable  at  a 
future  day,  and  the  note  or  bill  is  not  given,  the  seller  cannot  main- 
tain assumpsit  on  the  general  count  for  goods  sold  and  delivered,  until 
the  credit  has  expired,'*  but  he  can  sue  immediately  for  a  breach 
of  the  special  agreement.'^  This  right  of  action  is  as  perfect  on  a 
neglect  or  refusal  to  give  the  note  or  bill  as  it  can  be  after  the  credit 
has  expired.  The  only  difference  between  suing  at  one  time  or  the 
other  relates  to  tLe  form  of  the  remedy;  in  the  one  case  the  seller 
must  declare  specially,  in  the  other  he  may  declare  generally,'* 
And  in  such  an  action  he  will  be  entitled  to  recover  as  damages  the 
whole  value  of  the  goods,  unless  perhaps  there  should  be  a  rebate  of 
interest  during  the  stipulated  credit  when  the  notes  to  be'  given  do 
not  bear  interest  until  after  maturity,  and  according  to  the  general 
view  the  agreed  pnce  is  taken  as  such  valueA*  Where  the  provision 
for  credit  ia  not  absolute  but  conditional  on  the  buyer  giving  pertain 


10.  Johnson  Forge  Co.  v.  Leonud,  10  L.R.A.  620;  Girard  v.  Taggart,  5 
3  Penn.  (Del.)  342,  51  Atl.  305,  94  A.  Serg.  &  R.  (Pa.)  19,  9  Am.  Deo.  327. 
S.  E.  86,  57  L.R.A.  225;  Krebs  Hop  See  also  Bradford  v.  Marbury,  12  Ala. 
Co.  V.  Livesley,  59  Or«.  574,  118  Pac.  520,  46  Am.  Dec.  264;  Sidney  School 
944,  118  Fae.  165,  Ann.  Caa.  IfllSC  Fumitare  Co.  v.  Warsaw  School  Dist., 
758.  122  Pa.  St.  494,  15  Atl.  881,  9  A.  S. 

Note:  43  L.R.A.(N.S.)  1011.  R.  124. 

11.  See  infra,  par.  616.  Notes:  34  Am.  Dec.  216;  3  L.R.A. 

12.  See  supra,  par.  272.  (N.S.)  909. 

13.  Bradford  v.  Marbury,  12  Ala.  IB.  Hanna  v.  Mills,  21  Wend.  (N. 
520,  46  Am.  Dec.  264;  Hannq  v.  Mills,  T.)  90,  34  Am.  Dec.  216. 

21  Wend.  (N.  Y.)  90,  34  Am.  Dec  16.  Worthy   v.    Jones,   11  Gray 

216;  Oirard  r.  Taggart,  5  Serg.  A  B.  (Mass.)  168,  71  Am.  Dec.  696;  Hanna 

(Pa.)  19,  9  Am.  Dec.  327.  v.  Mills,  21  Wend.  (N.  Y.)  90,  34  Am. 

Notes:  12  L.RJL(N.S.)  180;  7  Ann.  Dee.  216;  Kelly  v.  Pierce,  16  N.  D. 

Cas.  544.  234,  112  N.  W.  995,  12  L.R.A.(N.S.) 

14.  Hanna  v.  Mills,  21  Wend.  (N.  ISO;  Stephenson  v.  Repp,  47  Ohio  St. 
T.)  90,  34  Am.  Dec.  216;  KeUy  v.  551,  25  N.  E.  803,  10  L.R.A.  620j  Gir- 
Pierce,  16  N.  D.  234,  112  N.  W.  995,  ard  v.  Taggart,  5  Serg.  ft  B.  (Pa.) 
12  L.R.A.(N.S.)  180;  Stephenson  t.  19,  9  Am.  Dec  327. 

Repp,  47  Ohio  St  551,  2S  N.  S.  803,  Note:  12  L.B.A.(N.S.)  1B21 
B.C.L.V0I.XXIV.— 7.  97 
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security  for  the  price,  it  is  held  that  on  his  failure  to  do  so  liis  right 
to  the  credit  ia  lost  and  the  seller  may  sue  immediately  for  the  price." 

364.  Limitation  of  Actions. — The  statute  of  limitations  does  not 
begin  to  run  against  an  action  to  recover  the  price  of  goods  sold  and 
delivered  until  the  price  becomes  due  and  payable.*'  A  complaint 
for  the  purchase  price  based  on  the  express  contract  may  be  amended 
by  setting  up  a  cause  of  action  based  on  a  quantum  meruit  or  quantum 
valebant,  but  in  such  a  case  if  the  statute  of  limitations  has  run  at  the 
time  tlie  amendment  is  sought  against  the  latter  form  or  cause  of 
action,  the  contract  of  sale  not  having  been  complied  with  by  the 
seller,  the  amendment  will  not  relate  back  to  the  commencement  of 
the  action." 

365.  Form  of  Action. — It  was  said  by  Lord  Holt  to  be  the  act  of 
a  very  bold  man  who  first  declared  in  indebitatus  assumpsit  generally 
for  goods,  etc.,  sold  and  delivered.  This,  however,  at  an  early  date 
became  a  recognized  well  established  remedy  for  the  recovery  of  the 
price  of  goods,  wares  and  merchandise  sold  and  delivered,"*  and  to 
authorize  resort  to  this  form  of  action  it  is  not  necessary  that  a  certain 
price  be  expressly  agreed  on.*  If  a  promissory  note  is  given  for  the 
price,  indebitatus  assumpsit  may  be  maintained  on  the  note,  as  a 
note  standing  alone  presents  a  contract  perfect  in  all  its  parts  and 
competent  to  sustain  an  action  at  law  unsupported  by  any  other  fact.' 
Where  there  has  been  no  delivery  but  the  title  has  passed,  the  form 
of  action  should  be  for  goods  bargained  and  sold  and  not  for  good^ 
Bold  and  delivered,*  as  the  latter  form  of  assumpsit  requires  that  there 
should  have  been  an  actual  delivery  and  acceptance.*  Indebitatus 
assumpsit  will  not,  however,  lie  to  recover  the  price  of  all  kinds  of 
personal  property.  Thus  it  is  held  that  this  form  of  action  will  not  lie 
for  the  Kxtures  of  a  house;  and  it  is  also  held  that  the  remedy  is  not 
an  appropriate  one  for  the  recovery  of  the  price  of  a  growing  crop 

17.  Pasha  v.  Bohart,  45  Mont.  70,  A.  S.  R.  86,  57  L.R.A.  225;  Jenkins 
122  Pac.  284,  Ann.  Cas.  1913C  1230  v.  Richardson,  6  J.  J.  Marsh.  (Ky.) 
(credit  coiiditionai  on  giving  "bank-  441,  22  Am.  Dec.  82;  Lewis  v.  Cul- 
able  note");  Foster  v.  Adams,  60  Vt.  bertson,  11  Serg.  &  R.  (Pa.)  48,  14 
3U2,  15  Atl.  169,  6  A.  S.  U.  120.  Am.  Dec.  607;  Eckel  v.  Murphy,  15 

Note:  12  L.R.A.(N.S.)  181.  Pa.  St.  488,  53  Am.  Dec  607. 

18.  Parke  v.  i-'oster,  26  Ua.  465,  71  1.  Jenkins  v.  Richardtson,  6  J.  J. 
Am.  Di'c.  221.  See  Limitation  of  Ac-  Marsh.  (Ky.)  441,  22  Am.  Dec.  82. 
TiONS,  vul.  17,  p.  748  et  seq.,  as  to  2.  Eckel  v.  Murphy,  15  Pa.  St.  488, 
when  the  period  of  limitation  com-  53  Am.  Dec.  607. 

mences  generally.  3.  Acme  Food  Co.  v.  Older,  64  "W. 

19.  Meinliaiisen  v.  A.  Gettelman  Va.  255,  61  S.  E.  235, 17  L.R.A.(N.S.) 
Brewing  Co.,  133  Wis.  95,  113  N.  W.  807.  See  supra,  par.  356,  as  to  necea- 
408,  13  L.H.A.(N.S.)  250.  See  Lim-  sity  for  delivery  and  acceptance  to  aa- 
iTATio.N  OP  Actions,  vol.  17,  p.  814  et  thorize  an  action  for  the  price. 

seq.  4.  Messer  v.  Woodman,  22  N.  H. 

20.  JobiiBon  Forge  Co.  t.  Leonard.  172,  53  Am.  Dec  241. 
8  Penn.  (Del.)  342,  61  AU.  305,  04 
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though  siich  crops  are  to  some  extent  regarded  as  personal  property.* 
"Where  the  agreement  is  to  pay  in  commodities  or  other  personal  prop- 
erty at  a  valuation,  the  action  for  the  failure  of  the  buyer  to  pay  in 
accordance  with  his  agreement  should  be  on  the  special  contract  and 
not  in  indebitatus  assumpsit  for  goods  sold  and  delivered.'  Whore 
the  seller  is  in  default  in  delivering  all  of  the  goods  sold  or  agreed  to 
he  sold,  but  has  delivered  a  part,  which  have  been  accepted  and 
retained  by  the  buyer,  though  he  cannot  recover  on  the  special  con- 
tract, he  may  according  to  the  view  taken  in  some  cases,  even  though 
the  contract  is  entire,  recover  on  a  quantum  valebant  for  the  reason- 
«ble  value  of  those  delivered  subject  to  deductions  for  the  damages 
accruing  to  the  buyer  from  the  failure  fully  to  perform  the  contract.' 

366.  Complaint  in  Action  for  Price. — ^In  indebitatus  assumpsit  it 
is  not  necessary  to  state  the  particular  goods  sold  and  delivered  and 
indeed  to  do  so  would  in  case  of  a  long  account  swell  the  record  to  an 
enormous  size.*  A  complaint  at  common  law  which  avers  that  the 
defendant  is  indebted  to  the  plaintiff  in  a  certain  sum  for  goods  sold 
and  dcKvered  to  him  at  his  request,  and  that  the  defendant  has 
not  paid  for  the  same,  states  a  good  cause  of  action,  although  it  does 
not  aver  a  promise  to  pay,  nor  state  the  value  of  the  goods;*  and 
under  the  code  form  of  pleading  it  was  early  ^ablished  as  a  general 
rule  that  the  common  form  of  complaint  in  general  assumpsit  for 
goods  sold  and  delivered  was  sufficient.'*  Under  such  form  of  plead- 
ing a  complaint  alleging  that  the  defendant  is  indebted  to  the  plain- 
tiff in  a  specified  sum,  for  goods  sold  and  delivered  by  the  plaintiff 
to  the  defendant  at  his  request,  etc.,  and  that  there  is  now  "due"  to 
the  plaintiff  from  the  defendant  a  sum  specified,  for  which  he  demands 
judgment,  has  been  held  sufficient,  as  the  word  "due"  in  such  con- 
nection is  a  sufficient  allegation  that  the  price  was  due  and  payable.'^ 
A  complaint  which  alleges  that  the  plaintiff  sold  and  delivered  to  the 
defendant,  at  his  request,  the  goods  specified  at  the  prices  named; 
that  said  goods  were  reasonably  worth  tbe  amount  charged;  that  the 
defendant  promised  and  agreed  to  pay  the  sum  charged  within  a 
certain  time  after  the  sale'and  delivery  of  said  goods;  and  that,  though 
the  time  limited  for  such  payment  has  elapsed,  no  payment  has  been 
made,  and  the  said  sum  is  still  due  is  undoubtedly  sufficient.*^  On 

6.  Lewis  T.  Cnlbertsoii,  11  Serg.  &     7.  See  BupVa,  par.  168  et  seq. 


R.  (Pa.)  48,  14  Am.  Dee.  607.  See  8.  Lewis  v.  Cutbertson,  11  Serg.  ft 
Crops,  vol.  8,  pp.  336-337,  as  to  the  R.  (Pa.)  48,  14  Am.  Dec.  607.  See 
general  character  of  crops  as  personal  also  Bridge  v.  Qrav,  14  Pick.  (Mass.) 


6.  CummingST.  Dudley,  60  Cal.  383,  9.  Note:  83  Am.  Dee.  69. 

44  Am.  Rep.  58.    See  infra,  par.  73G  10.  Note:  57  Am.  Dee.  544. 

et  seq.,  as  to  the  general  nature  and  ef-  11.  Allen  v.  Patterson,  7  N.  Y.  476, 

feet  of  CQQtracts  for  payment  in  eom-  67  Am.  Dec.  542. 


or  real  property. 


65,  25  Am.  Dee.  358. 


moditiea 


12,  Con»  Export,  etc,  Co.  v.  Poole. 
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the  other  hand  it  has  been  held  under  the  code  that  a  complamt  for  , 
goods  sold  and  delivered  does  not  state  facts  sufficient  to  constitute  ( 
a  cause  of  action  if  it  merely  alleges  that  the  defendant  is  indebted 
to  the  plaintiff  in  a  sum  named  on  an  account  for  goods  sold  and 
delivered  to  him  at  his  request,  and  omits  to  state  that  the  goods  were 
sold  by  the  plaintiff  to  the  defendant.^' 

367.  Defenses  to  Action  for  Price  Generally. — The  modem  mode 
of  declaring  for  goods  sold  and  delivered  in  most  general  use  is  to 
insert  general  counts,  and  when  the  general  issue  is  pleaded,  a  vast 
variety  of  different  claims  may  be  put  in  issue  and  tried  and  the  effect 
to  be  given  to  the  judgment  in  such  a  case  as  a  bar  to  another  action 
is  to  consider  it  as  prima  facie  evidence  of  a  prior  adjudication  of 
every  demand  which  might  have  been  drawn  into  controversy  under 
it,  leaving  it,  like  other  prima  facie  evidence,  to  be  encountered  and 
controlled  by  any  other  competent  evidence  tending  to  ^ow  that  any 
particular  demand  was  not  offered  or  considered.'*  As  a  general 
rule  want  of  title  in  the  seller  is  not  avdlable  as  a  defense  to  an  action 
for  the  price  if  the  buyer  has  retained  the  possession,'*  and  a  fortiori 
when  the  buyer  purchases  with  knowledge  of  the  seller's  want  of 
title  to  the  subject  matter  he  cannot  set  up  such  want  of  title  as  a 
bar  to  an  action  for  the  price,**  and  as  is  shown  later  a  warranty  of 
title  is  not  deemed  broken,  according  to  the  better  view,  so  long  as 
the  buyer  is  not  disturbed  in  his  possession  of  the  subject  matter  of 
•the  sale  so  as  to  render  it  available  even  by  way  of  recoupment."  So 
the  buyer  cannot  require  the  seller  and  a  third  person  claiming  title 
to  the  property  to  interplead  to  determine  which  in  fact  owned  the 
property.'^  If  the  article  is  not  entirely  worthless  and  for  such  reason 
insufficient  to  support  the  promise  to  pay  the  price,"  it  is  the  general 
rule  that  in  the  absence  of  fraud  or  warranty  the  unsoundness  or 
want  of  intrinsic  value  provided  the  buyer  gets  what  he  in  fact  pur- 
chased is  no  defense  to  an  action  for  the  price,  as  this  m^ly  goes  to 

41  8.  C.  70,  19  8.  E.  203,  24  L.BJI.  Am.  Deo.  38;  Case  v.  HaU,  24  Wend. 

289.   Tke  eonrt  in  tkiB  ease  aaid  that  (N.  T.)  102, 35  Am.  Dee.  605  and  note, 

if  a  complaint  in  this  fozm  is  not  snf-  As  to  wb^  waimity  of  title  will  be 

fieient  it  is  at  a  losB  to  conceive  what  implied,  see  infra,  par.  454  et  seq. 

wonld  be  suiBcient.  '  16.  B^er  v.  Page,  11  Me.  381,  26 

13.  Pioneer  Fuel  Co.  ▼.  Hager,  57  Am.  Dec.  S40. 

Minn.  76,  58  N.  W.  82S,  47  A.  8.  B.  17.  See  infra,  par.  006.   Aa  to  re- 


14.  Bridge  V.  Grey,  14  Pick.  (Mass.)  warranty,  see  infra,  par.  373. 

55,  25  Am.  Dec  358.    See  generally,  18.  Notes:  35  Am.  Dec  706;  10 

JvBQvxvne,  vol.  15,  p.  949  et  seq.,  L.R.A.(N.S.)  753.  As  to  the  neeeasit? 

as  to  the  general  effect  of  a  judgment  for  privity  of  title  or  interest  in  case 

88  a  "bar  to  a  subsequent  action.  of  interpleader,  aee  IsrmPLB&DBB,  voL 

16.  Duncan  v.  Stewart,  25  Ala.  408,  15,  p.  224. 

60  Am.  Dec.  527;  Johnson  v.  Oebmig,  19.  Aa  to  the  valne  of  au  article  aa 

96  Ala.  189,  10  So.  430,  36  A.  S.  R.  affecting  its  being  the  sobjeot  mattes 

204;  Sumner  v.  Oxay,  4  Ark.  467,  38  of  a  sale,  see  supra,  par.  52. 
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the  adequacy  of  ibe  consideration  for  ihe  promise  to  pay.**  said 
by  the  federal  supreme  oourtj  "where  an  article  is  on  sale  in  the 
market,  and  there  is  no  fraud  on  the  part  of  the  seller,  and  the  buyei* 
gets  what  he  intended  to  buy,  he  is  liable  for  the  purchase  price, 
Uiough  the  article  turns  out  to  be  worthless."  ^  The  abolition  of 
slavery  subsequent  to  &e  sale  of  a  slave  was  held  to  constitate  no  de- 
fense to  an  action  for  the  price; '  and  a  state  statute  enacted  after  the 
aboUtion  of  slavery  denying  the  right  to  recover  for  the  price  of  slaves 
theretofore  sold  was  held  to  be  unconstitutional  as  impairing  the  obli- 
gation of  contracts.'  In  case  of  conditional  sales  under  which  title  is 
retained  until  the  price  is  paid,  it  is  the  general  rule  that  the  accidental 
destruction  of  tiie  property,  while  in  the  hands  of  the  buyer,  is  no 
defense  to  an  action  for  the  unpaid  part  of  the  price.* 

368.  Inconsistent  Defenses. — ^As  in  other  cases,  a  buyer  cannot 
plead  inconsistent  defenses  in  an  action  for  the  price  of  goods  sold 
and  delivered.*  This  rule  excluding  inconsistent  defenses  applies 
only  where  the  defenses  relied  on  are  so  repugnant  in  law  or  fact 
that  one  or  the  other  must  of  necessity  give  way.*  Thus  an  answer 
setting  up  a  breach  of  warranty  as  to  quality  and  also  that  the  sale 
was  induced  by  fraudulent  reprearatations  is  not  subject  to  objection 
for  inconsistency,  as  both  pleas  might  be  true;  ^  and  it  has  been  held 
that  a  defense  of  accord  and  satisfaction  or  payment  by  turning  over 
other  personalty  in  satisfaction  of  the  price  is  not  inconsistent  with 
a  defense  by  way  of  recoupment  for  damages  for  a  breach  of  warranty, 
as  the  buyer  has  the  right  to  pay  or  satisfy  the  price  and  still  retain 
his  claim  for  damages  for  breach  of  warranty.^  So  the  defenses  that 
the  property  was  never  delivered  and  fraud  on  the  part  of  the  seller 
are  not  inconsistent,'  and  the  same  has  been  held  true  as  to  the  defense 
of  recoupment  of  damages  for  breach  of  warranty  or  fraud  and  in 

20,  Osborn  v.  Nicholson,  13  Wall.     4.  See  infra,  par.  788. 
664,  20  U.  S.  (L.  ed.)  689;  Neidefer  v.     5.  Notes:  48  L.R.A.  196;  Ann.  Cas. 
Chastain,  71  Ind.  363,  36  Am.  Rep. '  1917C  728.  See  Pleading,  vol.  21,  pp. 
198;  fiagan  v.  Call,  34  Pa.  St.  236,  75  47^75,  as  to  inconsistent  defenses 
Am.  Dee.  653;  Richardson  v.  Carlis,  26  generally. 

S.  D.  202,  128  N.  W.  166,  Ann.  Cas.  6.  Helwig  v.  Lascowsid,  82  Mich. 
19138  47.  619,  46  N.  W.  1033,  10  URJi.  378. 

'  1.  Osborn  v.  Kicholacm,  13  Wall  Notes:  48  L.B^.  196;  Ann.  Caa. 
654,  20  U.  S.  (li.  ed.)  689.  1917G  727.  • 

8.  White  T.  Hart,  13  Wall.  646,  20  7.  Notes:  48  LJR^.  196;  Ann.  Gas. 
V.  8.  jTL.  ed.)  685;  Oabom  v.  Niehol-  1917C  727. 

son,  13  WalL  654,  20  U.  S.  (L.  ed.)  8.  Helwig  Laseowski,  82  Mich. 
689;  Konndtree  v.  Baker,  52  lU.  241,  619,  46  N.  W.  1033^  10  Lit.A.  378. 
4  Am.  Rep.  597.  As  to  waiver  of  clami  for  breach  of 

8.  White  T..  Hart,  18  Wall.  646,  20  warranty  generally,  see  infra,  par.  615 
0.  S.  (L.  ed.)  685;  Osbom  v.  Nichol-  et  seq. 

son,  13  WalL  654,  20  U.  8.  (L.  ed.)  9.  Notes:  48  LJLA.  196;  Ann.  Cas. 
689.  1917G  727. 
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bar  that  the  seller  exercised  his  right  of  rescission  for  such  breach." 
The  plea  of  nonassumpsit  or  the  general  issue,  and  the  plea  of  pay- 
ment, statute  of  limitations  or  discharge  under  tiie  bankruptcy  or 
insolvency  laws  are  not  inconsistent.**  So  in  an  action  by  the  buyer 
to  recover  back  the  price  paid  on  the  ground  of  a  breach  of  warranty 
and  the  exercise  of  his  right  to  rescind  therefor,  a  general  denial  and 
the  defense  that  any  warranty  given  was  special  and  conditional  are 
not  inconsistent.^* 

369.  Countermand  of  Order  by  Buyer. — ^Where  the  contract  of  sale 
is  executory' wholly,  no  title  having  passed  to  the  buyer  before  his 
repudiation  or  countermand  of  the  contract  or  orde^,  it  seems  to  be 
the  ^neral  rule  that  the  seller  cannot  go  on  with  performance  on 
his  part  so  as  to  put  himself  in  a  position  to  make  delivery  and  after 
the  subsequent  tender  sue  for  the  agreed  price  but  is  limited  to  his 
action  for  damages  for  breach  of  the  contract,*'  though  in  some  cases 
the  view  has  been  taken  that  the  seller,  notwithstanding  such  repudia- 
tion or  countermand,  may  consider  the  contract  as  still  subsisting 
and  on  a  tender  in  accordance  therewith  may  maintain  an  action  for 
the  price.**  Thus  it  is  the  general  rule  that  where  goods  are  ordered 
to  be  shipped  to  the  buyer  at  a  future  day  and  before  delivery  to  the 
carrier  the  buyer  countermands  the  order,  the  seller  cannot  ship  the 
goods  and  recover  the  agreed  price.**  So  ordinarily  where  the  con- 

10.  Notes:  48  L.R.A.  196;  Ann.  Gas.  Notes:  33  A.  S.  R.  792  et  seq.;  94 
1917C  727.  As  to  the  right  of  the  A.  S.  R.  120;  52  L.R.A.  244  et  seq.;  17 
buyer  to  rescind  for  breach  of  war-  L.R.A.(N.S.)  808;  26  L.R.A.(N.8.) 
ranty,  see  infra,  par.  568  et  seq.,  and  248  ;  51  L.R.A.(N.S.)  75L 

for  fraud,  infra,  par.  645  et  seq.  See  supra,  par.  234  et  seq.,  as  to  an 

11.  Note:  Ann.  Gas.  1917C  727.  anticipatory  breach  of  contracts  of 

12.  Andrews  v.  Hensler,  6  Wait  sale  and  tbe  general  right  of  the  buyer 
254,  18  U.  S.  (L.  ed.)  737.  to  stop  performance  of  the  contract 

IS.  Oklahoma  Vinegar  Co.  v.  Car-  by  the  seller  sabjeet  only  to  lUbUity 

ter,  116  Ga.  140,  42  S.  E.  378,  94  A.  S.  for  damages.  . 

R.  112,  59  L.R.A.  122;  Moline  Scale  14.  Note:  51  L.R.A.(N.S.)  751,  756. 

Co.  V.  Beed,  52  la.  307,  3  N.  W.  96,  15.  Oklahoma  Vinegar  Co.  v.  Cart- 

35  Am.  Rep.  272;  Fairbanks-Morse,  -er,  116  Ga.  140,  42  S.  E;  378,  94  A.  S. 

etc,  Go.  V.  Heltsley,  135  Ky.  397,  122  R.  112,  59  L.E.A,  122;  Fairbanks  Co. 

S.  W.  198,  26  L.R.A.(N.S.)   248;  v.  Heltsley,  135  Ky.  397,  122  S.  W. 

White  T.  Solomon,  164  Mass.  516,  42  igg  26  L.R.A.(N.S.)  248;  Funke  v. 

N.  E.  104,  30  L.R.A.  537;  McGormick  ^^n,  54  Neb.  407,  74  N.  W.  832.  69 

S1%!8tN.  w?  ro;  Tr^' ^       ^-"^  ^p*-*"  ^'f^- 


f37,  L.R.ri915E  85i^^^^^      Foo<i  N.  D   130,  153  N   W   137  UR.A. 

Co.  V.  Older,  64  W.  Va.  255,  61  S.  E.  1^15^  851;  Unexcelled  F.  Works  Co. 

235,  17  L.R.A.(N.S.)  807;  Lincoln  v.      Polites,  130  Pa.  St  536,  18  Atl. 

Charles  Alshuler  Mfg.  Co,,  142  Wis.  1058,  17  A.  S.  R.  78S. 

476,  125  N.  W.  908,  28  LJLA.(N.S.)      Note:  61  L.R.A.(N.S.)  756. 

780. 
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tract  ia  for  the  sale  of  goods  to  be  inanufactured,  the  buyer  may 
repHdiate  or  couDtermand  the  contract  before  the  ^oods  have  been 
produced  or  appropriated  to  the  contract  by  the  seller,  and  in  such 
a  case  the  remedy  of  the  seller  is  for  damages  for  breach  of  the  con- 
tract and  not  for  the  price.'*  Where  the  article  to  be  manufactured 
is  out  of  the  usual  order  and  therefore  its  value  is  not  readily  ascertain- 
able, the  buyer  cannot,  according  to  the  better  view,  by  a  repudiation 
of  the  contract  after  it  has  been  completed,  prevent  a  recovery  of  the 
price  on  due  tender  of  delivery.*'  Where  before  completion  the  buyer 
countermands  the  order  a  recovery  on  a  quantum  meruit  cannot  be 
had  for  the  reasonable  value  of  the  labor  theretofore  expended  in  the 
manufacture.*^  In  such  a  case  if  the  value  of  the  materials  has  been 
enhanced  by  the  labor,  the  seller,  still  owning  the  materials,  has 
already  received  compensation  to  the  extent  of  the  increased  value; 
and  to  give  him  damages  to  the  full  value  of  the  labor  would  give 
him  more  than  a  compensation.  If  the  value'of  the  materials  has 
been  diminished,  the  value  of  the  labor  would  not  make  the  compen- 
sation adequate  to  the  loss.  It  could  be  only  in  the  single  case  where 
the  materials  have  neither  been  increased  nor  diminished  by  the  labor 
that  the  value  of  the  labor  would  measure  the  damages.  Such  a  case 
could  seldom  occur,  and  whether  it  could  or  not  it  must  always  be 
a  question  of  fact  in  the  case,  whether  the  value  of  the  materials  does 
remain  the  same,  or  whether  it  has  been  increased  or  diminished, 
and  to  what  extent.** 

370.  Breach  of  Warranty  and  Fraud  as  Defense. — ^The  buyer  can- 
not retain  the  goods,  end  set  up  a  breach  of  warranty  as  to  their 
quality,  as  a  bar  to  the  seller's  action  to  recover  their  purchase  price.*** 
In  a  number  of  jurisdictions  in  this  country  the  rule  prevails  that 
the  buyer  may  rescind  a  sale  for  breach  of  warranty,  and  after  the 
due  exercise  of  such  right  may  of  course  defend  any  action  which 
may  be  thereafter  brought  for  the  price.*  In  order  to  enable  a  buyer 
to  defend  an  action  for  the  price  on  the  ground  that  he  was  induced 
to  make  the  purchase  by  the  fraud  of  the  seller  he  must  exercise  his 

18.  Oibbons  v.  Bente,  51  Mina.  499,  18.  Hosmer  v.  Wilson,  7  Mich.  294, 
53  N.  W.  766,  22  L.R.A.  SO:  Davis  v.  74  Am.  Dee.  716;  MeConihe  v.  New 
Bronaon,  2  N.  D.  300,  60  N.  W.  836,  York,  ete.,  B.  Co.,  20  N.  T.  403,  75 
33  A.  S.  B.  783,  16  L.R.A.  655;  Lin-  Am.  Dee.  420. 
coin  V.  Charles  Alshuler  Mfg.  Co.,  142  19.  Hosmer  v.  Wilson,  7  Ui^  294, 
Wis.  476,  123  N.  W.  OOS,  28  L.R.A.  74  Am.  Dee.  716. 
(N.S.)  780.  80.  Eastern  Granite  Ruoflng  Go-,  v. 

Note:  61  L.R.A.(N.S.)  768.  Chapmim,  140  Ala.  440,  37  So.  199, 

17.  Bond  V.  Bourk,  54  Colo.  61, 129  103  A.  8.  R.  68. 
Pae.  223,  Ann.  Gas.  1914C  581,  43     Note:  40  Am.  Dee.  330. 
L.RJL(N.S.)    97;   Bamnan  ▼.  Me-     1.  See  infra,  par.  668  et  seq.,  as  to 
Manns,  75  Kan.  106,  89  Pac.  15,  -10  the  general  right  of  the  buyer  to  re- 
L.R.A.(N.S.)  1138.  seind  for  breach  of  warranty. 

Note:  61  L.R.A.(N.S.)  764. 
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right  to  rescind  fiie  contract;  he  cannot  tetain  the  articles  sold  and  ai 
the  same  time  set  up  the  seller's  fraud  in  bar  of  the  action,*  but  if  he 
has  exercised  his  right  of  rescission  and  has  duly  offered  to  return  the 
goods  sold,  this  will  constitute  a  defense.*  The  buyer  may  as  a  gen- 
eral rule  set  up  by  way  of  recoupment  or  counterclaim  the  damages 
which  he  would  be  entitled  to  recover  for  breach  of  a  warranty  or  for 
the.  fraud  of  the  seller.* 

371.  Set'O&t  Recoupment  and  Counterclaim  Generally. — ^In  an 
action  for  the  price  of  goods  sold,  the  buyer  may  set  off  independent 
liquidated  claims  which  he  may  have  against  the  seller.**  And  this 
haa  been  held  brue  notwithstanding  the  express  agreement  of  the 
buyer  to  pay  ready  money,  the  delivery  having  been  made  without 
exacting  such  payment*  But  the  buyer  cannot  set  up  by  way  of 
setroff  an  independent  claim  for  unliquidated  damages  for  breach  of 
an  independent  and  separate  contract  for  the  sale  of  other  goods.' 
And  where,  as  an  independent  transaction,  the  seller  rents  the  buyer 
a  building  in  which  the  goods  are  stored,  damages  for  injuries  to  the 
goods  by  reason  of  a  leak  in  the  roof  of  the  building  cannot  be  re- 
couped, as  tiie  claim  does  not  arise  out  of  the  contract  of  sale.*  On 
the  other  hand  it  has  been  held  that  where  the  damages  claimed  for 
the  breach  of  an  independent  contract  of  sale  consist  of  the  difference 
between  the  agreed  price  and  the  price  which  the  buyer  was  com- 
pelled to  and  did  pay  to  other  parties  for  goods  such  as  the  seller  had 
agreed  to  deliver,  such  damages  are  liquidated  within  the  meaning  of 
the  rule  that,  where  the  amount  of  damages  can  be  ascertained  by  com- 
put-ation  or  calculation,  they  are  to  be  considered  as  liquidated,  and 
tiierefore  that  such  damages  may  be  set  off  in  an  action  for  the  price 
of  other  goods  sold.'  And  it  has  been  held  that  equity  will  enforce 
against  a  claim  of  a  nonresident  for  goods  sold  and  delivered  a  set-off 
of  a  claim  of  the  buyer  against  the  seller  for  breach  of  warranty  in 

2.  Harman  v.  Sanderson,  6  Smedea  6.  Chapman  t.  Lathrop,  6  Cow.  (N. 
&  M.  (Misa.)  41,  45  Am.  Dec.  272;  T.)  110,  16  Am.  Dec.  433. 

Van  Epps  v.  Harrison,  5  Hill  {N.  Y.)  7.  Higbie  v.  Rust,  211  Dl.  333,  71 

63,  40  Am.  Dec.  314;  Barton  t.  Stew-  N.  E.  1010,  103  A.  S.  R.  204;  Riddle 

art,  3  Wend.  (N.  Y.)  236,  20  Am.  Dec  t.  Gage,  37  N.  H.  519,  75  Am.  Dec. 

6»2.  151 ;  Godkin  v.  Bailey,  74  N.  J.  L.  655, 

Note:  40  Am.  Dec.  330.  65  Atl.  1032,  9  L.R.A.(N.S.)  1134; 

As  to  the  buyer's  duty  to  return  the  Christian  v.  Miller,  3  Leigh  (Va.)  78, 

goods  sold  as  a  condition  to  the  exer-  23  Am.  Dec.  251. 

<!ise  of  his  right  to  rescind  for  the  Notes:  9  UR.A.(N.S.)  1134;  L.R.A. 

fraud  of  the  seller,  see  infra,  par.  647  1916C  447  et  seq. 

et  seq.  8.  Helwig  v.  Lascowski,  82  Mich. 

3.  Elliott  V.  Coggshall,  4  Blackf .  619,  46  N.  W.  1033, 10  L.H.A.  378. 
(Ind.)  238,  29  Am.  Dec.  365.  9.  Note:  9  L.R.A.(N.S.)  1134.  Ab 

4.  See  infra,  par.  373,  to  whether  the  buyer  on  failure  of  the 
6.  Chapman  v.  Lathrop,  6  Cow.  (N.  seller  to  deliver  may  purchase  in  the 

Y.)  110,  16  Am.  Deo.  433.  See  Bbt-  market  on  his  account  and  thus  fix  the 
On  AND  GouKTSBOLAik  generally.        damages,  see  snpra,  par.  336. 
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another  traiiBaotion  between  them,  where  sotisfactLon  of  each  claim 
cannot  be  secured  by  action  without  compelling  the  defendant  to  seek 
the  courts  of  the  state  where  the  seller  resides.'* 

372.  Claims  Arising  Ottt  of  Contract  of  Sale  Generally. — Where 
goods  sold  are  to  be  delivered  in  instalments  or  at  a  future  time  and 
the  price  is  payable  before  complete  performance  by  the  seller,  or 
the  buyer  has  given  his  note  for  the  entire  price  or  for  the  price  of 
the  goods  delivered,  the  buyer  may  recoup  in  an  action  for  the  part 
of  the  price  due  and  payable  or  on  the  note  the  damages  he  may 
have  suffered  by  reason  of  the  seller's  failure  to  perform  his  contract 
with  respect  to  the  future  deliveries.'*  The  buyer  may  also  recoup 
his  damages  for  the  breach  of  collateral  contracts  on  the  part  of  the 
seller  contained  in  the  contract  of  sale.'*  So  where  the  acceptance 
cf  the  goods  after  the  time  for  delivery  does  not  constitute  a  waiver  of 
the  default  of  the  seller  to  deliver  on  tame,  the  buyer  may  recoup 
the  damages  for  such  default  in  ah  action  for  the  price.**  And  where 
the  contract  of  sale  is  executory,  he  may  recoup  his  damages  for  ^e 
seller's  failure  to  furnish  goods  of  the  quality  dr  the  like  required  by 
the  contract.'*  It  is  the  general  rule  that  where  the  price  is  payable 
in  instalments,  or  where  a  series  of  notes  are  given  for  the  price,  and 
in  an  action  for  one  instalment  or  on  one  of  such  notes  the  buyer 
sets  up  in  defense  by  way  of  counterclaim  or  recoupment  his  claims 
for  damages  for  breach  of  warranty  or  the  like,  hu  right  of  action 
for  such  breach  is  exhausted,  as  his  claim  is  entire,  and  therefore  he 
cannot  in  an  action  by  the  seller  for  a  subsequent  instalment  of  the 
price  or  on  another  note  set  up  the  same  claim  again  in  defense.'* 

373.  Damages  for  Breach  of  Warranty;  Negligence  or  Fraud. — 
In  case  of  a  breach  of  warranty  the  buyer  may  as  a  general  rule  set  up 
by  way  of  recoupment  or  counterclaim  the  resulting  damages  in 
reduction  of  the  seller's  recovery  for  ihe  price."  And  where  a  mort- 

10.  Eving-MerUe  Electrie  Co.  t.  As  to  when  aeeeptanee  eonstitiites  a 
IjewiOTille  "Qght,  ete.,  Co.,  92  Ark.  59^  waiver  of  the  seller^  default  in  mak- 
124  S.  W.  509, 19  Ann.  Gas.  1041  and  in;  delivery  in  the  time  stipulated,  see 
note,  30  LJi.A.(N.S.)  21  and  note.  supra,  par.  268. 

11.  Borrill  v.  Stevens,  73  Me.  395,  14.  HcAlpin  Lee,  12  Conn.  129, 
40  Am.  Rep.  366;  Eekel  v.  Murphey,  30  Am.  Dee.  609;  Harrow  Spring  Go. 
16  Pa.  St  488,  53  Am.  Dee.  607.  v.  Whipple  Harrow  Co.,  90  Hieh.  147, 

Note:  40  Am.  Dee.  330.  51  N.  W.  197,  30  A.  S.  R.  421.  As  to 

12.  Andre  v.  Morrow,  05  Miss.  315,  when  acceptance  is  a  waiver  of  defeeta 
8  So.  659,  7  A.  S.  B.  658  in  quality  or  the  like,  see  supra,  par. 

Notes:  40  Am.  Dee.  329;  L.R.A.  264. 
1916G  447  et  seq.  IS.  Knorr  v.  Peerless  Reaper  Co.,  23 

13.  Harrow  Spring.  Go.  v.  Whipple  Neb.  636,  37  N.  W.  465,  8  A.  S.  R. 
Harrow  Co.,  90  Mich.  147,  61  N.  W.  140;  Case  Mfg.  Co.  v.  Moore,  144  N. 
197,  30  A.  S.  R.  421;  Griffin  v.  Colver,  G.  527,  57  S.  E.  213, 119  A.  8.  R.  983, 


Notes:  40  Am.  Dee.  330;  10  L.R.A.     Note:  10  L.R.A.(N.S.)  734. 


*iu  -o^  Ki.  n.  ui-iuiu  v,  v^' 

16  N.  T.  489,  69  Am.  Dee.  718. 


10  L.R.A.(N.S.)  734. 


880. 


16.  Tan  Buren  v.  Diggs,  11  How. 
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gagd  on  the  chattels  sold  wss  given  to  secure  the  price,  the  buyer  has 
been  permitted,  in  an  action  of  replevin}  or  claim  and  delivery,  to 
recover  tlio  possession  on  default  in  payment  of  tiie  price,  to  set  up 
his  claim  for  damages  for  breach  of  warranty  in  extinguishment  or 
diminution  of  the  unpaid  price,"  though  some  cases  deny  that  this 
ia  permissible.'^  On  account  of  the  peculiarity  of  the  issues  involved 
in  the  claim  for  recoupment,  it  has  been  held  that  the  buyer  of 
machinery  cannot  recoup  against  the  price  the  amount  which  he  has 
been  compelled  to  pay  for  personal  injuries  to  a  servant  because  the 
machinery  did  not  fulfil  its  warranty."  On  the  other  hand  it  has 
been  held  that  the  loss  occasioned  to  the  buyer  of  a  machine  through 
negligent  injury  to  his  minor  child  while  it  is  assisting  the  seller  to 
repair  the  machine,  as  the  contract  of  sale  requires  in  case  the  machine 
fails  to  operate,  is  connected  with  the  subject  matter  of  an  action  on 
the  purchase  money  notes,  within  the  meaning  of  a  statute  permitting 
such  matters  to  be  set  up  by  way  of  counterclaim,  and  therefore  is  a 
proper  counterclaim  in  such  action  although  it  is  founded  on  tort.** 
Where  the  seller  has  been  guilty  of  fraud  in  inducing  the  buyer  to 
make  the  purchase,  and  the  buyer  does  not  exctrcise  his  right  to 
rescind  therefor  but  retains  the  goods,  he  may,  according  to  the 
general  view,  set  up  by  way  of  recoupment  or  in  diminution  of  the 


461, 13  U.  S.  (L.  ed.)  771;  Dushane  v.  Pac.  454,  26  A.  S.  R.  890;  Getty  v. 
Benedict,  120  U.  S.  630,  7  S.  Ct.  696,  Roundtree,  2  Pin.  (Wis.)  379,  2 
30  U.  S.  (L.  ed.)  810;  Peden  v.  Moore,  Chand.  28,  54  Am.  Dec.  138;  Stude- 
1  Stew.  &  P.  (Ala.)  71,  21  Am.  Dec.  baker  Corp.  v.  Hanson,  24  Wyo.  222, 
649;  Eastern  Granite  Roofing  Co.  v.  157  Pac.  582,  160  Pac.  336,  Ann.  Cas. 
Chapman,  140  Ala.  440,  37  So.  199,  1917E  557. 

103  A.  S.  R.  58;  Babcock  v.  Trice.  18  Notes:  34  Am.  Dec  59;  40  Am.  Dee. 
111.  420,  68  Am.  Dec.  560;  Underwood  329;  10  L.RA.  379;  L.R.AJ916C  447 
V.  Wolf,  131  111.  425,  23  N.  W.  598,  et  seq. 

19  A.  S.  R.  40;  Morse  v.  Moore,  83  17.  Vallancey  v.  Hunt,  20  N.  D.  579, 
Me.  473,  22  Atl.  362,  23  A.  S.  R.  783,  129  N.  W.  455,  34  L.R.A.(N.S.)  473. 
13  L.R.A.  224;  Miser  v.  Coburn,  11  Note:  34  L.R.A.(N.S.)  473. 
Mete.  (Mass.)  559,  45  Am.  Dec.  230;  18.  Singer  Mfg.  Co.  v.  Smitb,  40 
Perley  v.  Balch,  23  Pick.  (Mass.)  283,  S.  C.  629,  19  S.  £.  132,  42  A.  S.  B. 
34  Am.  Dec.  56;  Helwig  v.  Lascowski,  897. 
82  Mieh.  619,  46  N.  W.  1033, 10  L.R.A.  Note:  96  A.  S.  R.  690. 
378;  McKnight  v.  Devlin,  52  N.  Y.  19.  Edge  Moor  Iron  Co.  v.  Brown 
399,  11  Am.  Rep.  715;  Northwestern  Hoisting  Mach.  Co.,  6  Penn.  (Del.) 
Cordage  Co.  v.  Rice,  5  N.  D.  432,  67  10,  62  Atl  1054,  4  UR.A.(N.S.)  858. 
N.  W.  298,  57  A.  S.  R.  563;  Steigle-  As  to  when  the  claim  of  a  buyer  for 
man  v.  Jeffries,  1  Serg.  &  R.  (Pa.)  reimbursement  for  liability  over  to 
477,  7  Am.  Dec.  626;  Richardson  v.  third  persons  or  for  personal  injuries 
Carlia,  26  S.  D.  202,  128  N.  W.  168,  may  be  recovered  as  damages  for 
Ann.  Cas.  1913B  47;  McCorkle  v.  breach  of  warranty,  see  infra,  par. 
Doby,  1  Strob.  L.  (S.  C.)  396,  47  Am.  539,  541. 

Dec.  560;  Brantley  v.  Thomas,  22  Tex.      20.  Advance  Thresher  Co.  v.  Klein, 
270,  73  Am.  Dec  264;  Best  v.  Flint,  28  S.  D.  177,  133  N.  W.  61,  I*R.A. 
58  Vt.  543,  56  Am.  Rep.  570;  Tacoma  19160  514. 
Coal  Go.  T.  Bradley,  2  Wash.  600,  27 
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price  the  damages  which  would  be  recorerable  for  the  fraud;  *  and 
this  rule  has  been  applied  in  the  case  of  a  sale  by  an  executor  *  Where 
the  buyer  sets  up  in  recoupment  his  claim  for  damages  for  breach  of 
warranty  or  fraud  on  the  part  of  the  sdler  he  must  make  out  such  a 
case  as  would  warrant  a  recovery  in  an  action  therefor.* 

374.  Right  of  Recoupment  as  Affected  by  Giving  TXote  for  Price. — 
Though  there  are  cases  to  the  contrary/  it  is  the  general  rule  that 
the  damages  for  fraud  or  breach  of  warranty  or  other  collateral  agree- 
ment on  the  part  of  the  seller  may  be  set  up  in  recoupment  though 
the  action  is  brought  on  a  note  given  for  the  price  and  not  on  the 
special  contract  of  sale.'  Hiis  defense  of  recoupment  is  available 
against  the  transferee  of  the  note  if  he  is  not  entitled  to  protection 
under  the  law  merchant,*  but  of  course  it  is  not  available  if  the  note 
is  negotiable  and  has  been  transferred  by  indorsement  in  due  course 
and  for  value.'  At  a  time  when  special  consideration  was  given  to 
sealed  instruments,  it  was  held  that  where  a  bond  is  given  including 
therein  the  price  of  goods  to  be  delivered  in  the  future,  the  failure 
to  make  such  delivery  gives  the  huy&e  merely  the  right  to  maintain 
a  separate  action  for  damages,  and  does  not  entitle  him  to  set  up  such 


1.  Withers  v.  Green,  9  How.  213, 13 
C.  S.  (L.  ed.)  109;  Bushane  v.  Bene- 
dict, 120  U.  S.  630,  7  S.  Ct.  587,  30 
U.  S.  (U  ed.)  810:  Peden  v,  Moore,  1 
Stew.  &  P.  (Ala.)  71,  21  Am.  Dec. 
649;  Williamaon  v..  Walker,  24  Ga. 
257,  71  Am.  Deo.  119;  Perley  v.  Baicb, 
23  Pick.  \2dAss.)  283,  34  Am.  Dec.  56; 
Harman  v.  Sanderson,  6  Smedes  &  M. 
(Uiss.)  41,  45  Am.  Dec.  272;  Cecil  v. 
Sparger,  32  Mo.  462,  82  Am.  Dec.  140; 
Van  Eppa  v.  Harrison,  5  Hill  (N.  Y.) 
63,  40  Am.  Dec.  314;  Burton  v.  Stew- 
art, 3  Wend.  (N.  T.)  236,  20  Am. 
Dec.  692;  Price  v,  Lewis,  17  Pa.  St. 
51,  65  Am.  Dec.  536;  Weimer  v.  Clem- 
ent, 37  Pa.  St.  147,  78  Am.  Dee.  411; 
McCorkle  v.  Doby,  1  Strob.  L.  (S. 
C.)  396,  47  Am.  Dec.  560.  But  see 
AUisoQ  V.  Noble,  1  Litt  (Ky.)  279, 
13  Am.  Dec.  230. 

Notes:  34  Am.  Deo.  59;  LJI.A1916C 
447  et  seq. 

2.  Williamson  v.  Walker,  24  Ga. 
257,  71  Am.  Dee.  119.  As  to  whether 
an  estate  is  liable  for  the  torts  of  the 
executor  or  administrator,  see  Exbcit- 

TORS  AMD  ADKIHISnUTORS,  Tol.  11,  p. 

172. 

8.  Mixer    t.    Cobtim,    U  Hete. 


(Mass.)  569,  45  Am.  Deo.  230;  Taeoma 
Coal  Co.  V.  Bradley,  2  Wash.  600,  27 
Pac.  454,  26  A.  S,  R.  890. 

4.  Notes:  40  Am.  Dee.  328;  28 
L.R.A.(N.S.)  268. 

6.  Peden  v.  Moore,  1  Stew.  &  P. 
(Ala.)  71,  21  Am.  Dee.  649;  McAlpin 
V.  Lee,  12  Conn.  129,  30  Am.  Dec.  609; 
Pryor  t.  Lndden,  etc.,  Southern  Music 
House,  134  Ga.  288,  67  S.  E.  654,  28 
L.R.A.(N.S.)  267;  Andre  v.  Morrow, 
65  Miss.  315,  3  So.  659.  7  A.  S.  R.  658; 
McKnight  v.  Devlin,  52  N.  T.  399,  11 
Am.  Rep.  715;  Kckel  v.  Murphey,  15 
Pa.  St.  488,  53  Am.  Dec.  607;  Price 
V.  Lewis,  17  Pa.  St.  51,  55  Am.  Dee. 
536;  Falconer  v.  Smith,  18  Pa.  St.  130, 
55  Am.  Dec.  611 ;  Brantley  v.  Thomas, 
22  Tex.  270,  73  Am.  Dec.  264, 

Notes:  40  Am.  Dee.  329;  28  IiJt.A. 
(N.S.)  267. 

6.  Withers  Greene,  9  How.  213, 
la  U.  S.  (L.  ed.)  109;  Stockton,  etc., 
Soc.  V.  Giddings,  96  Cal.  84,  30  Pac. 
1016,  31  A.  S.  R.  181,  21  UR.A.  406; 
McKnight  v.  Devlin,  52  N.  T.  399,  11 
Am.  Rep.  715. 

7.  See  Bms  Nosbs,  toL  S,  p. 
997  «t  seq. 
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default  in  partial  defense  to  an  action  on  the  bond  *  but  under  the 
modem  statutes  placing  sealed  instruments  on  practically  the  same 
baas  as  unsealed  ones,  the  buyer  has  been  permitted  to  recoup  his 
damages  from  breach  of  the  seller's  warranty  and  the  like  tiiough  the 
action  for  the  price  was  on  an  obligation  under  seal.* 

375.  Pleading  DefensM. — ^Under  a  general  doiial  or  the  general 
issue,  the  buyer  may  give  in  evidence  almost  every  matter  which 
goes  to  show  that  the  seller  had  no  cause  of  action  at  the  time  the 
action  was  commenced,  for  the  action  being  founded  on  the  contract 
or  promise  of  the  defendant,  anything  which  disaffirms  the  obligation 
of  the  contract  at  the  time  the  action  is  commenced  goes  to  tiie  gist 
of  the  action.*"  Thus  the  objection  that  the  action  was  prematurely 
brought  is  open  to  the  defendant  under  a  general  denial.^*  It  is  the 
general  view  that  a  claim  of  recoupment  is  an  affirmative  defense  to 
an  action  for  the  price  of  goods  sold  and  delivered  and  must  be 
specially  pleaded.*'  And  though  the  conlrary  view  has  also  been 
taken,**  this  has  been  held  true  where  the  claim  for  breach  of  war- 
ranty is  set  up  to  defeat  the  right  of  the  seller  to  recover  the  possession 
of  the  chattel  under  a  purchase  money  mortgage  for  default  in  the 
payment  of  the  price.*^  Under  the  code  practice  it  is  generally  held 
that  a  party  cannot  use  denials  on  information  and  belief,  or  of  knowl- 
edge or  information  sufficient  to  form  a  belief,  as  to  the  sale  of  goods 
to  him.**  A  general  plea  of  fraud  in  an  action  for  goods  sold  and 
delivered  without  specifying  the  particular  acts  or  representations 
constituting  the  fraud  has  been  held  sufficient.'* 

Resale  on  Account  of  Bwyer 

376.  Where  Title  Has  Passed  to  Buyer. — Where  the  buyer  wrong- 
fully refuses  to  accept  and  pay  for  the  property  in  accordance  with 
the  terms  of  sale  the  seller  may  resell  to  another  and  thereby  conv^ 
a  good  title  as  against  the  original  buyer.*'   So  it  is  generally  recog- 

8.  Christian  v.  BCiller,  3  Liigh  (Va.)  or  counterclaim. 

78,  23  Am.  Dec.  251.  13.  Note:  34  L.RJi..(N.S.)  473. 

9.  Withers  v.  Greene,  9  How.  213,  14,  Vallancey  v.  Hunt,  20  N.  D.  579, 
13  U.  S.  (L.  ed.)  109  (effect  of  Ala-  129  N.  W.  455,  34  L.B.A.(N.8.)  473 
bama  statute).  and  note. 

10.  See  Pleadihg,  vol.  21,  p.  563  15.  Starbuck  v.  Dunklee,  10  Minn, 
et  seq.  168,  88  Am.  Dec.  68. 

11.  Frveman  t.  Hedrington,  204  Notes:  133  A.  S.  R.  117;  30  L.R.A. 
Mass.  238,  90  N.  E.  519, 17  Ann.  Cas.  (N.S.)  775. 

741.  16.  EUiott  T.  Coggflhall,  4  Blaekf. 

12.  Vallaneey  v.  Hunt,  20  N.  D.  579,  (Ind.)  238,  29  Am.  Dee.  365. 

129  N.  W.  455,  34  L.RJl.(N.S.)  47a     17.  Arnold  t.  Carpenter,  16  R.  L 
Note:  34  L.R.A.(N.S.)  473.  560,  18  Atl.  174,  5  L.R.A.  357.  As  to 

See  Skt-Opf  and  Couhterolaih,  as  rescission  by  the  seller  for  defsolt  on 

to  the  necessity  to  plead  specially  a  the  part  of  the  buyer  generally,  see 

defmse  by  way  of  reooupment,  set-off  infra,  par.  552. 
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nized  that  where  the  buyer  is  in  default  in  the  payment  of  ihe  price 
the  seller  in  case  he  haa  retained  hia  lien  by  the  retention  of  the 
possession  or  by  the  exercise  of  his  right  of  stoppage  in  transitu  may 
after  proper  notice  to  the  buyer  resell  the  property  on  account  of  tiu! 
buyer  and  recover  from  the  buyer  the  difference  between  the  amount 
leceived  on  such  resale,  after  deducting  the  reasonable  expenses  there- 
of, and  the  agreed  price;  and  this  right  of  resale  is  expressly  recog- 
nized in  the  English  Sale  of  Goods  Acts.  Also  where  the  sale  is 
executed  so  as  to  pass  title  and  the  buyer  wrongfully  refuses  to  receive 
delivery  the  seller  may  resell  on  account  of  the  buyer  without  affect- 
ing his  right  to  damages  which  under  ordinary  drcomstances  will 
be  the  difference  between  the  i^reed  price  and  the  amount  received 
on  the  resale  after  deducting  the  expenses  thereof.**  The  reason 
given  for  this  is  that  by  reason  of  the  buyer's  wrongful  rejection  the 
seller  is  made  by  necessity  the  quasi  trustee  or  agent  of  the  buyer  to 
manage  the  property  and  being  thus  constituted  the  quasi  trustee  or 
f^nt  of  the  buyer,  he  must  either  abandon  the  property  to  destruc- 
tion or  take  a  course  more  for  the  advantage  of  the  buyer  by  resell- 
ing.**^ This  power  of  resale  in  the  absence  of'  contract  seems  at  first 
to  have  been  placed  upon  the  ground  that  where  the  goods  are 
perishable  the  seller  is  not  bound  to  let  them  perish  in  his  hands, 
and  thus  lose  his  security,  but  this  ground  very  much  restricted  the 
rule,  and  it  has  since  been  made  general.* 

377.  Executory  Contracts  of  Sale. — Where  a  contract  of  sale  is 
executory  and  the  buyer  refuses  to  accept  a  proper  tender  of  delivery, 
it  is  generally  held  that  the  seller  may,  after  proper  notice  if  such 
notice  be  necessary,  resell  on  account  of  the  buyer,  for  the  purpose  of 
fixing  the  general  damages,  that  is,  the  difference  between  the  agreed 
price  and  the  actual  market  value  of  the  goods  at  the  time  of  de- 
livery; *  and  the  fact  that  a  receiver  has  been  appointed  for  the  buyer 

18.  White  Walnnt  Coal  Co.  v.  Cres-  52;  Sands  v.  Taylor,  6  Johns.  (N.  Y.) 
cent  Coal,  etc.,  Co.,  254  HI.  368,  98  395,  4  Am.  Dec.  374;  Waples  t.  Over- 
N.  E.  669,  42  L.R.A.(N.S.)  669;  New-  aker,  77  Tex.  7,  13  S.  W.  527,  19  A. 
hall  V.  Vargas,  15  Me.  314,  33  Am.  S.  R.  727;  Roaenbaum  v.  Weeden,  18 
Dec.  617:  Moore  v.  Potter,  155  N.  Y.  Grat.  (Va.)  785,  98  Am.  Dec.  737. 
481,  50  N,  E.  271,  63  A.  S.  B.  692;     Note:  42  L.R.A.(N.S.)  671. 

Diem  t.  Koblitz,  49  Ohio  St.  41,  29     20.  Sands  v.  Taylor,  5  Johns.  (N. 

N.  E.  1124,  34  A.  S.  R.  531;  Girard  Y.)  395,  4  Am.  Dec  374. 
V.  Taggart,  5  Serg.  &  R.  (Pa.)  19,  9      1.  Rosenbaum  v.  Weeden,  18  Grat. 

Am.  Dec  327  and  note;  Patten's  Ap-  (Va.)  785,  98  Am.  Dee.  737. 
peal,  45  Pa.  St.  151,  84  Am.  Dec  479;     2.  Clews  v.  Jamieaon,  182  U.  S.  461, 

Arnold  v.  Carpenter,  16  R.  I.  560,  18  21  S.  Ct.  845,  45  U.  S.  (L.  ed.)  1183; 

Atl.  174,  5L.R.A.  357;  Oanson  V.  Mad-  West  v.  Cunningham,  9  Port.  (Ala.) 

i^,  15  Wis.  144,  82  Am.  Dee.  639.  104,  33  Am.  Dec.  300;  Arkansas,  etc, 

Note:  52  L.R.A.  249.  Grain  Co.  v.  Young,  etc,  Grain  Co., 

19.  Gilly  V.  Henry,  8  Mart.  0.  S.  79  Ark.  603,  96  S.  W.  142,  116  A.  S. 
(La.)  402, 13  Am.  Dec  291:  Van  Horn  R.  99;  Mendel  r.  Miller,  126  Ga.  834, 
V.  Backer,  33  Mo.  391,  84  Am.  Dee.  56  S.  E.  88,  7  L.R.A.(N.S.)  1184: 
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who  declines  to  receive  and  pay  for  fhe  property  does  not  prevent  the 

seller  from  making  the  resale,  as  the  seller  in  so  doing  does  not  act  in 
the  strict  l^;al  sense  as  the  agent  of  the  buyer,  nor  can  the  seller  be 
regarded  by  reason  of  the  resale  as  in  contempt  of  court  or  as  inter- 
fering with  the  p<Msession  of  the  receiver,  and  though  the  seller  elects 
to  resort  to  the  remedy  by  resale,  the  title  still  remains  in  him  to  an 
extent  which  would  prevent  the  buyer  from  demanding  or  recovering 
the  property  sold  without  complying  with  the  provisions  of  the  con- 
tract.* It  has  been  held  that  the  fact  that  a  commodity  which  the 
buyer  has  refused  to  accept  and  pay  for  according  to  contract  had  not 
been  produced  at  the  time  of  a  repudiation  of  the  contract  of  purchase 
by  the  buyer  does  not  affect  the  right  of  the  seller  to  produce  and  resell 
it  on  account  of  the  buyer.*  On  the  other  hand  it  has  been  held  that 
where  a  mere  agreement  to  purchase  is  repudiated  by  the  buyer  before 
tender  of  the  subject  of  sale  or  before  the  seller  has  done  all  required 
of  him  in  order  to  effect  a  transition  of  title  by  a  tender  he  cannot  liqui- 
date his  damages  by  selling  the  subject,  or  an  ostensible  subject,  of  this 
agreement  as  the  property  of  the  buyer ;  though  a  sale  fairly  conducted 
by  him  of  the  actual  or  a  similar  subject  might  create  evidence  on  the 
question  of  damages.^  And  a  distinction  has  been  made  between  the 
right  to  sell  where  the  sale  is  executed  and  where  it  is  executory,  and 
while  the  right  to  resell  on  account  of  the  buyer  is  rocognized  in  the 
former  class  of  sales  it  is  denied  in  the  latter  class.*  In  some  instances 
the  right  of  resale  is  expressly  recognized  by  statute.' 


North  Oeoigia  Milling  Co.  v.  Hender-  758 ;  MeCombs  v.  McKennan,  2  Watts 

son  Elevator  Co.,  130  Ga.  113,  60  S.  &  S.  (Pa.)  216,  37  Am.  Dec.  505 ;  Wap- 

E.  258,  24  L.R.A.(N.S.)  235;  White  les  v.  Overaker,  77  Tex.  7,  13  S.  W. 

Wahiut  Coal  Co.  v.  Crescent  Coal,  etc.,  527,  19  A.  S.  R.  727;  Braitliwaite  v. 

Co.,  254  111.  368,  98  N.  E.  669,  42  Foreign  Hardwood  Co.,  [1905]  2  K. 

L.R.A.(N.S.)  669;  Swisber  v.  Dunn,  B.  (Eng.)  543,  74  L.  J.  K.  B.  688,  92 

89  Kan.  412,  131  Pae.  571,  45  L.R.A.  L.  J.  N.  S.  637,  21  Times  L.  Rep.  413, 

(N.S.)  810;  Webber  v.  Minor,  6  Busb  10  Com.  Cas.  189,  10  Asp.  M.  L.  Cas. 

(Ky.)  463,  99  Am.  Dec.  688;  Atwood  52,  3  British  Rul.  Cas.  580. 

V.  Lucas,  53  Me.  508,  89  Am.  Dec.  713;  Notes:  19  A.  S.  R.  734;  32  A.  S.  R. 

Putnam  v.  Glidden,  159  Mass.  47,  34  783;  42  L.R.A.(N.S.)  672;  43  LJI.A. 

N.  E.  81,  38  A.  S.  R.  394;  Van  Den  (N.S.)  23;  Ann.  Cas.  1913A  815;  Ann. 

Bosch  V.  Bouwman,  138  Mich.  624, 101  Cas.  1913C  765. 

N.  W.  832,  110  A.  S.  R.  336;  Piowaty  3.  Moore  v.  Potter,  155  N.  Y.  481, 

v.  Sheldon,  167  Mich.  218,  132  N.  W.  50  N.  E.  271,  63  A.  S.  R.  692. 

517,  Ann.  Cas.  1913A  610 ;  Van  Horn  4.  White  Wahiut  Coal  Co.  v.  Cres- 

T.  Rucker,  33  Mo.  391,  84  Am.  Dec.  cent  Coal,  etc.,  Co.,  254  III.  368,  9S 

62;  Mason  v.  Decker,  72  N.  Y.  595,  28  N.  E.  669,  42  L.R.A.(N.S.)  669. 

Am.  Rep.  190;  Moore  v.  Potter,  155  5.  Lincoln  v.  Charles  Alshuler  Mfg. 

N.  Y.  481,  63  A.  S.  R.  692;  Ackerman  Co.,  142  Wis.  475,  125  N.  W.  908,  28 

T.  Rubens,  167  N.  Y.  405.  60  N.  E.  L.R.A.(N.S.)  780.   As  to  anticipatory 

750,  82  A.  S.  R.  728,  53  L.R.A.  867;  breach  of  contracts  of  sale  generally, 

Grish  v.  Williams,  111  N,  C.  53,  15  S.  see  supra,  par.  234  et  eeq. 

E.  889,  32  A.  S.  R.  782;  Erebs  Hop  6.  Note:  42  L.R.A.(N.S.)  672. 

Co.  V.  Livesley,  59  Ore.  674,  114  Pac.  7.  Stanfora  v.  MeOill,  6  N.  D.  53CL 

044,  118  Pao.  165^  Ann.  Caa.  lOlSC  72  N.  W.  938, 38  LJLA.  760,  oveiraled 
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378.  Notice  oi  Resale.— The  cases  are  not  clear  as  to  the  necessity 
for  or  the  effect  to  be  given  to  a  notice  of  the  intention  to  resell  on 
the  buyer's  account.*  Where  a  buyer  wrongfully  refuses  to  accept 
delivery,  the  seller  is  not  required  to  give  him  notice  of  his  in- 
tention  to  resell  the  property  on  his  own  account  in  order  to  entitle  him 
to  do  so  and  recover  hia  dcgnages  for  the  buyer's  breach.*  And  the 
view  has  been  taken  that  it  is  sufficient  to  authorize  the  seller  to  resell 
on  the  buyer's  account  if  the  latter  has  wrongfully  refused  to  accept 
delivery;  that  after  notice  of  the  right  thus  arising,  notice  of  an  actual 
intent  to  sell  could  only  operate  in  the  way  of  a  threat  to  induce  com- 
pliance, and  if  having  once  refused  to  comply  with  the  contract  there 
be  locus  posnitentisB  for  the  buyer,  he  must  avail  himself  of  it  without 
further  notice  or  request  from  the  seller.^"  It  has  been  said,  however, 
that  ordinarily  if  the  seller  elects  to  sell  the  goods  and  hold  the  buyer 
liable  for  the  loss,  he  ought  to  notify  the  buyer  that  such  is  his  elec- 
tion, in  order  that  the  buyer  may  know  what  the  consequence  of  his 
continued  default  may  be,  and  may,  if  he  can  and  chooses  to  do  so, 
avert  it  by  performing  his  contract  and  receiving  the  goods,  or  at 
least  may  endeavor  to  mitigate  his  loss  by  paying  some  attention  to  the 
resale  of  tiie  goodsA'  In  some  cases  it  has  been  stated  that  the  buyer 
should  be  given  notice  of  the  time  and  place  of  resale  if  it  is  to  be  at 
auction,^^  and  while  it  is  the  usual  and  more  prudent  course  to  give 
such  notice,  it  seems  to  be  the  general  view  that  if  notice  of  the  inten- 
tion to  resell  has  been  given,  the  seller  is  not  bound  to  give  notice  of 
the  time  and  place  of  the  resale.'*  It  has  also  been  held  that  thou^ 
notice  of  the  time  and  place  of  the  resale  is  given,  the  seller  may  post- 
pone the  sale  to  another  day  if  in  his  judgment  there  be  good  cause 
for  80  doing.** 

379.  Conduct  and  Expenses  of  Sale  Generally. — In  reselling  the 
seller  ought  to  dispose  of  the  goods  to  the  best  advantage  so  as  to  obtain 
the  best  possible  price,'*  and  he  must  use  ordinary  care  in  th^  preserva- 

on  another  point  by  Hart-Parr  Co.  v.  IS.  Mendel  v.  Miller,  126  Ga.  834, 

Finley,  31  N.  D.  130,  163  N.  W.  137,  56  S.  E.  88,  7  L.R.A.(N.S.)  1184; 

Ann.  Cas.  1917E  706,  L.RA.1915E  Rosenbaum  v.  Weeden,  18  Orat.  (Va.) 

851.  785,  98  Am.  Dec.  737.  See  also  Wffit 

8.  Note:  42  L.R.A.(N.S.)  677.  v.  Canningham,  9  Port  (Ala.)  104,  33 

9.  West  V.  Cunningham,  9  Port.  Am.  Dec.  300. 

(Ala.)  104,  33  Am.  Dee.  300.  Notes:  52  L.BA.  251;  42  LJIA. 

10.  Waplea  v.  Overaker,  77  Tex.  7,  (N.S.)  677. 

13  S.  W.  527,  19  A.  S.  R.  727.  14.  Rosenbaum  v.  Weeden,  18  Orat 

Note:  42  L.R.A.(N.S.)  679,  (Va.)  785,  98  Am.  Dec.  737. 

11.  Mendel  v.  Miller,  126  Ga.  834,  15.  White  Walnut  Coal  Co.  v.  Cres- 
56  S.  E.  88,  7  L.R.A.(N.S.)  1184;  cent  Coal,  etc.,  Co.,  254  lU.  368,  98 
Rosenbaum  V.  Weeden,  18  Grat  (Va.)  N.  E.  669,  42  LJl.A.(N.S.)  669; 
785.  98  Am.  Dee.  737.  Prowaty  v.  Sheldon,  167  Mirh.  218, 

Notes:  52  L.RJL  351;  42  Lit  A.  132  N.  W.  S17,  Aon.  Cas.  igi3A  610; 
(N.S.)  679.  Waplea  v.  Overaker,  77  Tex.  7,  13  S. 

U.  Note:  42  L.B.A.(N.S.)  677.       W.  527,  19  A.  S.  R.  727}  BoBenbanm 
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tlon  of  the  goods  between  the  time  when  they  should  have  been 

accepted  by  the  buyer  and  the  time  of  the  resale,  in  default  of  which 
he  must  bear  the  loss  from  deterioration.^*  The  time  at  which  the 
goods  are  to  be  resold  ia  to  a  large  extent  within  the  discretion  of  the 
seller,  provided  he  acts  with  reasonable  prudence  and  does  not  delay 
the  sale  an  unreasonable  length  of  tame.^'  He  may  resell  at  any  time, 
and  in  any  state  of  the  market,  and  the  fact  that  he  refrains  from 
selling  them  for  several  months  on  a  falling  market  will  not  prevent 
him  from  recovering  in  an  action  against  the  buyer  for  the  deficiency.'* 
Though,  the  sale  is  on  credit,  if  the  buyer  refuses  to  acoept  or  becomes 
insolvent  before  delivery,  the  seller  may  resell  on  his  account  before 
the  term  of  credit  has  expired.*'  Ordinarily  the  sale  ought  to  be  at 
auction,  because  generally -the  goods  will  sell  to  most  advantage  in  that 
way,^  but  the  seller  need  not  always  sell  them  in  that  way,  and  it  has 
been  said  that  it  would  be  improper  for  him  to  do  so  if  it  happened  that 
they  would  sell  to  greater  advantage  in  some  other  way.'  As  a  general 
rule  so  long  as  good  faith  and  reasonable  prudence  are  exerdsed  it 
seems  that  the  manner  of  the  sale  is  regarded  as  within  the  discretion  of 
the  seller.*  In  some  instances  the  statutes  in  conferring  on  the  seller 
the  right  to  resell  on  account  of  the  buyer  expressly  prescribe  the  con- 
ditions under  which  the  sale  is  to  be  made,  and  in  order  to  avail  him- 
self of  this  remedy  the  seller  must  pursue  the  requirements  of  the 
statute.*  The  seller  in  accounting  for  the  proceeds  of  the  resale  is 
entitled  to  charge  for  the  reasonable  expenses  incurred  therein  such 
as  insurance,  storage  charges,  etc.* 

380.  Place  of  Sale. — ^It  is  usual  to  make  the  resale  at  the  place 
where  the  property  is  to  be  delivered  by  the  seller  according  to  the 
terms  of  the  contract  if  there  is  a  reasonable  market  there;  *  though 

v.  Weeden,  18  Qmt  (Va.)  785|  98  406,  60  N.  E.  750,  82  A.  S.  B.  728, 

Am.  Dec  737.  63  L.R.A,  867;  Rosenbaum  v.  Weeden, 

Notes:  52  L.BJL  251;  42  LR.A.  18  Grat.  (Va,)  785,  98  Am.  Dec.  737. 
(N.S.)  682.  1.  Roseubaum  v.  Weeden,  18  Qrat. 

16.  Mendel  v.  Miller,  126  Ga.  834,  (Va.)  785,  98  Am.  !beo.  737. 

56  S.  E.  88,  7  L.R.A.(N.S.)  1184.  g.  Notes:  62  LJt.A.  251;  42  L.R.A. 

17.  North  Georgia  Milling  Co.  v.       S  }  683 

S^T^ffi'T  T  ^r'a  m  <?^  olh  S.  Stanford  v.  McOiU,  6  N.  D.  536, 
bO  b.  13..  2o8,  24  L.H.A  (N  h.)  235,  72  N.  W.  938,  38  L.R. A.  760,  overruled 

Notes:  19  A.  S.  B.  734;  42  L.R.A.  851. 

(N.S.)  683.  Note:  42  L.R.A.(N.S.)  689. 

18.  Rosenbaum  v.  Weeden,  18  Grat.  4.  Piowaty  v.  Sheldon,  167  Mich. 
(Va.)  785,  98  Am.  Dec.  737.  218,  132  N.  W.  617,  Ann.  Caa.  1913A 

19.  Diem  v.  KobliU,  49  Ohio  St.  610  and  note. 

41,  29  N.  E.  1124,  34  A.  S.  R.  531.         6.  Notes:  52  L.R.A.  261;  42  T.,R  A. 
80.  Ackexman  t.  Bubens,  167  N.  T.  (N.S.)  C8&. 
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thia  is  not  becauM  the  law  reqoires  him  to  do  so,  but  because  in  the 
exercise  of  his  best  judgment  the  seller  believes  that  such  place  is  the 
ni06t  advantageous  market;  *  and  it  is  held  that  if  he  is  unable  to  sell 
readily  for  a  fair  price  at  the  place  of  delivery  and  can  get  a  better 
price  by  reshipment  and  sale  at  another  place,  he  may  do  so;  other- 
wise, the  right  of  the  seller  to  resell  would  be  practically  taken  away.' 
Also  it  is  the  duty  of  the  seller  to  exercise  good  faith,  and  to  retUize' 
the  best  price  he  can  on  resale;  but  if,  in  the  light  of  the  facts  before 
him,  obtained  in  the  exercise  of  due  diligence,  he  pursues  the  course 
which  prudence  would  dictate  to  a  man  of  ordinary  prudence,  then  the 
buyer  ought  not  to  be  heard  to  say  that  the  market  in  which  the  thing 
was  sold  was  not  in  fact  the  most  advantageous  one.*  It  has  been  held 
that  a  resale  for  the  purpose  of  fixing  damages  for  breach  of  a  contract 
to  purchase  the  products  of  a  dxH  mine  need  not  be  made  in  the  mar- 
ket at  the  place  of  delivery  under  the  original  contract  though  it  was  a 
large  city.* 

381.  Effect  of  Purchase  by  Seller  or  Buyer. — On  the  principle  that 
the  seller  in  reselling  acts  as  the  agent  of  the  buyer,  it  has  been  held 
that  the  former  is  without  capacity,  either  directly  or  indirectly,  to 
purchase  the  property  in  whole  or  in  part,  where  he  undertakes  to  sell 
it  in  behalf  of  the  buyer,  and  if  he  ao  purchases  it,  he  cannot  claim  to 
recover  on  the  theory  of  a  resale  on  the  account  of  the  buyer.  And 
a  resale  by  the  seller  to  himself  is  invalid  where  objected  to  by 
the  buyer  on  this  ground,  and  a  subsequent  sale  will  be  regarded  as  a 
sale  by  the  seller  in  his  own  behalf,  and  hence  as  an  election  to  treat 
the  property  as  his  own.^**  On  the  other  hand  it  is  generally  held  tliat 
when  the  sale  is  made  at  auction  by  a  licensed  auctioneer  and  fairly 
conducted  the  seller  may  himself  become  the  purchaser  without  render- 
ing the  sale  ineffectual  for  fixing  the  damages  recoverable  for  the 
wrongful  refusal  of  the  buyer  to  accept  and  pay  for  the  property." 
The  fact  that  at  the  resale  the  buyer  himself  becomes  the  purchaser 

6.  Whits  Walnut  Coal  Co.  v.  Crea-  (N.S.)  685. 

cent  Coal,  etc.,  Co.,  254  III.  368,  98  N.  8.  Waples  v.  Overaker,  77  Tex.  7, 

E.  669,  42  L.R.A,(N.S.)  669.  13  S.  W.  527, 19  A.  S.  R.  727. 

7.  North  Georgia  Milling  Co.  v.  9.  White  Walnut  Coal  Co.  v.  Cres- 
Henderaon  Elevator  Co.,  130  Ga.  113,  cent  Coal,  etc.,  Co.,  254  111.  368,  42 
60  S.  E.  258,  24  L.B.A.(N.S.)  235  L.R.A.{N.S.)  669. 

(ex-plaining  an  earlier  case  and  the  10.  Note:  42  L.R.A.(N.S.)  675. 

e£Fect  of  the  code  provision  thereon);  11.  Ackerman  v.  Rubens,  167  N.  ¥. 

White  Walnut  Coal  Co.  v.  Crescent  405,  60  N.  E.  750,  82  A.  S.  R.  728,  53 

Coal,  etc.,  Co.,  254  111.  368,  98  N.  E.  L.R.A.  867  (following  Moore  v.  Pot- 

669,  42  L.R.A.(N.S.)  669;  Piowaty  v.  ter,  155  N.  Y.  481,  50  N.  E.  271,  63 

Sheldon,  167  Mich.  218,  132  N.  W.  A.  S.  R.  692,  as  having  in  fact  decided 

517,  Ann.  Cas.  1913A  610;  Waples  v.  such  question  though  it  was  oot  di»> 

Overaker,  77  Tex.  7,  13  S.  W.  627,  enssed  in  the  opinion). 

10  A.  S.  R.  727.  KdU:  42  LJt.A.(N.S.)  675. 
Notes:  52  L.R.A.  251;  42  L3.A. 
Tt.  C.  L.  VoL  XXIV.— 8.  113 
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at  a  lesa  price  than  originally  agreed  upon  does  not  affect  the  right  of 
the  seller  to  recover  the  deficiency,  as  it  is  his  duty  to  sell  for  the  best 
price  obtainable  and  it  is  therefore  proper  for  him  to  accept  the  buyer's 
oflfer  when  it  is  the  best.** 

382.  Conclusiveness  of  Resale  as  Fixing  Damages. — In  some  cases 
the  view  is  taken  that  though  a  resale  is  a  usual  mode  to  ascertain  the 
difference  between  the  contract  price  and  the  value  of  the  article  when 
the  buyer  wrongfully  refuses  to  accept  it,  it  is  not  the  only  mode,  nor 
even  when  it  takes  place  is  it  decisive ;  and  the  jury  may  have  evidence 
of  other  kinds  to  show  the  value,  and  are  to  judge  in  the  best  manner 
they  can  from  the  whole  case,  as  the  law  lays  down  no  one  mode  as 
the  exclusive  one  for  settling  the  value  of  an  article  in  market,  at  or 
about  a  given  time;  but  it  is  a  matter  to  be  left  to  the  jury  on  the  evi- 
dence." This  is  said  to  be  especially  true  where  no  notice  of  the  inten- 
tion to  resell  was  given  to  the  buyer;  and  it  has  been  held  that  even 
though  notice  of  the  intention  to  resell  is  given  tiie  amount  yielded 
at  the  resale  is  not  conclusive  on  the  extent  of  the  buy^'s  liability,  but 
he  may  still  show  its  unfairness  or  that  it  was  made  under  circum- 
stances unusual  or  calculated  to  prevent  a  sale  at  a  fair  price,  and 
therefore  that  the  amount  yielded  was  not,  the  true  market  value." 
Ordinarily,  however,  according  to  the  weight  of  authority,  if  the  resale 
is  fairly  made  at  a  proper  place  and  time  and  the  seller  has  exercised 
reasonable  diligence  to  secure  the  best  price  obtainable,  the  amount 
received  will  be  used  as  the  criterion  for  fixing  the  market  value  of 
the  property  at  the  time.'* 

AcHon  for  Damages 

383.  In  General. — Where  the  buyer  refuses  to  accept  a  tender  of 
delivery  made  in  accordance  with  the  contract  of  sale  it  follows  as  a 
matter  of  course  that  the  seller  may  maintain  an  action  for  damage 
for  breach  of  the  contract;  and  in  order  to  entitle  him  to  do  so  it  is 
not  necessary  that  he  resell  the  property  on  account  of  the  buyer.*' 
So  where  the  goods  are  to  be  shipped  by  carrier  to  the  buyer  and  are 
so  shipped,  but  the  buyer  refuses  to  accept  them,  the  seller  may  there- 
in Arkansas,  etc.,  Grain  Co.  v.  del  v.  Miller,  126  Ga.  834,  58  S.  B. 

Yiung,  etc.,  Grain  Co.,  79  Ark.  603,  88,  7  L?R.A.(N.S.)  1184;  Van  Horn 

96  S.  W.  142,  116  A.  S.  R.  99.  v.  Rucker,  33  Mo.  391,  84  Am.  Dec 

13.  McComba  V.  MeKennan,  2  Watts  52;  Rosenbaum  v.  Weeden,  18  Grat. 
&  S.  (Pa.)  216,  37  A^n.  Dec.  505.  (Va.)  785,  98  Am.  Dec.  737. 

14.  Note:  42  L.R.A.(N.S.)  680.  Notes:  52  L.R.A.  249  ;  42  L.R.A. 

15.  West  V.  Cunningham,  9  Port  (N.S.)  680,  687. 

(Ala.)  104,  33  Am.  Dee.  300.  17.  West  v.  Cunningham,  9  Port. 

16.  Arkansas,  etc.,  Grain  Co.  v.  (Ala.)  104,  33  Am.  Dec.  300;  Hugue- 
Young,  etc,  Grain  Co..  79  Ark.  603,  not  Mills  v.  Jempson,  68  S.  C.  363,  47 
96  S.  W.  142, 116  A.  B.  B.  99;  Men-  S.  E.  687,  102  A.  &  R.  67& 
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after  treat  the  goods  as  his  own  and  maintain  bis  action  for  damages.'^ 
Where  an  advance  payment  was  made  by  the  buyer  under  a  stipulation 
in  the  contract  that  it  should  be  "forfeited"  on  the  failure  of  the  buyer 
to  perform,  the  seller  has  been  held  entitled  to  maintain  an  action  for 
damages  for  breach  by  the  buyer  and  recover  the  difference  between 
the  market  value  and  the  agreed  price,  deducting' of  course  the  amount 
of  such  advance  payment,  as  such  stipulation  wUl  be  treated  as  in  the 
nature  of  a  provision  for  a  forfeiture  and  not  a  liquidation  of  the 
damages  recoverable  for  the  buyer's  breach.^*  The  fact  that  the  buyer 
offers  the  seller,  on  refusing  to  accept  and  pay  according  to  the  terms 
of  Uie  contract,  a  slightly  better  price  than  the  then  market  price  does 
not  require  the  seller  to  accept  such  offer,  but  he  may  refuse  the  offer 
and  rely  on  his  action  for  damaiges  for  the  breach,  as  the  acceptance  of 
such  offer  by  the  seller  might  subject  him  to  a  claim  on  the  part  of  the 
buyer  that  thereby  he  abandons  the  original  contract.**  Where  the 
seller  is  sued  by  tiie  buyer  for  damages  for  an  alleged  breach  of  the 
contract  of  sale  on  his  part  he  is  not  bound  to  set  up  bis  claim  for  a 
breach  by  the  buyer,  and  if  without  doing  so  he  succeeds  in  defeating 
the  action  on  the  ground  that  there  was  no  breach  of  the  contract  on  .  ' 
his  part  he  may  thereafter  sue  the  buyer  for  his  breach  of  the  contract' 
384.  Time  of  Bringing  Action. — As  is  heretofore  shown  it  is  the 
general  rule  that  where  the  buyer  refuses  to  accept  delivery  of  the 
article  sold,  the  sale  being  on  credit,  the  seller  cannot  sue  for  the  price 
until  the  term  of  credit  has  expired,*  but  where  the  buyer  refuses  to 
lake  the  goods,  the  fact  that  a  term  of  credit  has  been  agreed  on  will 
not  preclude  the  bringing  of  an  action  immediately  for  breach  of  con- 
tract.' And  where  the  buyer  repudiates  the  contract  after  a  partial 
delivery,  an  action  is  maintainable  before  the  expiration  of  the  period 
of  credit  in  which  the  purchase  price  of  the  goods  delivered  may  be 
recovered,  not  technically  as  the  contract  price,  but  as  damages  for  the 
breach  of  the  contract.*  Also,  as  is  heretofore  shown,  where  the  doc- 
trine of  anticipatory  breach  ia  fully  recognized,  if  the  buyer  repudiates 
Uie  executory  contract  of  sale  prior  to  the  time  fixed  for  delivery,  the 
seller  may  treat  this  as  a  breach  of  the  contract  and  sue  immediately 
for  his  damages  without  waiting  for  the  time  for  delivery  to  arrive,' 

18.  Hugaenot  Mills  v.  Jempson,  68  of  the  buyer  to  aocept  the  seller's  of- 
S.  C.  363,  47  S.  E.  687, 102  A.  S.  R.  for  to  sell  on  different  terms,  see  supra, 

673.  par.  351. 

19.  Evans  v.  Moseley,  84  Kan.  322,  1.  La  FoUett  v,  Mitchell,  42  Ore. 
U4  Pac  374,  50  L.R.A.(N.S.)  889  and  465,  69  Pac.  916,  95  A.  8.  R.  780. 
note.   See  Dauaoes,  vol.  8,  p.  659  et  2.  See  supra,  par.  362. 

soq.,  as  to  the  distinction  between  pro-  3.  Girard  v.  Taggert,  5  Serg.  &  R. 

visions  for  forfeiture  and  for  liquida'  (Pa.)  19,  9  Am.  Dec  327. 


SO.  Krebs  Hop  Co.  v.  Livesley,  59 
Ore.  674,  114  Pae.  944,  118  Pac.  165, 
Ann.  Cas.  1913C  7&&  As  to  the  duty 


Note:  3  L.R.A.(N.S.)  909. 
4.  Note:  3  L.R.A.(N.S.)  909. 
6.  See  supra,  par.  234. 
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385.  Pleading. — ^Where  there  ia  an  executory  contract  for  the  sale 
of  an  article  to  be  paid  for  on  deliyery,  at  any  time  within  a  certain 

period,  in  an  action  by  the  seller  for  damages  for  the  buyer's  breach  of 
the  contract  it  is  not  enough  ^mply  to  show  the  default  of  the  buyer; 
the  seller  must  show  that  he  was  ready  and  offered  to  deliver  the  goods, 
or  circumstances  excusing  such  tender.*  The  complaint  need  not  set 
out  the  contract  in  full,  but  the  substance  of  it  must  be  alleged,  other- 
wise the  seller  may  be  defeated  on  account  of  a  variance.' 

386.  Measure  of  Damages  Generally. — As  a  general  rule  the  meas- 
ure of  damages  recoverable  by  the  seller  for  the  buyer's  breach  of  the 
contract  is  the  difference  between  the  price  agreed  to  be  paid  and  the 
market  value  of  the  property  *  The  principle  on  which  this  rule  rwts 
is  that  of  an  indemnification  of  the  injured  party  for  the  injury  which 
he  has  sustained  and,  in  ordinary  cases,  the  ^ue  in  the  market  on  the 
day  forms  the  readiest  and  most  direct  method  of  ascertaining  the 
measure  of  this  indemnity.  If  the  article  is  bought  and  sold  in  the 
market,  the  market  price  shows  what  pecuniary  sum  it  would  take  to 
put  the  plaintiff  in  as  good  a  position  as  if  the  contract  had  been  per- 
formed.' If  the  cost  of  delivery  at  the  place  fixed  therefor  is  saved  to 
^e  seller,  deduction  therefor  should  be  made.^^  It  has  been  held  that 
loss  to  the  seller  arising  out  of  his  inability  to  carry  out  an  independent 
contract  with  third  persons  entered  into  in  anticipation  of  the  due 
receipt  of  the  price  for  the  goods  sold  is  not  a  proper  element  of  dam- 
ages, being  too  remote.**  "Where  the  title  remains  in  the  seller,  the 
accidental  destruction  of  the  property  after  the  buyer's  wrongful  rff 
fusal  to  accept  it  does  not  affect  the  general  rule  as  to  the  measure  of 

6.  Note:  5  L.R^.  770.  Krebs  Hop  Co.  v.  Uvesley,  59  Ore. 

7.  Robinson  Conaol.  Min.  Co.  574,  114  Pac.  944,  118  Pac  165,  Ann. 
JohDson,  13  Colo,  258,  22  Pae.  459,  5  Cas.  1913C  758;  Qirard  v.  Taggart,  5 
L.R.A.  679.  Serg.  &  R.  (Pa.)  19,  9  Am.  Dec.  327; 

8.  Gibbons  v.  United  States,  8  Wall.  Unexcelled  F.  Works  Co.  v.  Polites, 
269,  19  U.  S.  (L.  ed.)  453;  Parish  v.  130  Pa.  St  536,  18  Atl.  1058,  17  A. 
United  States,  8  WalL  489,  19  U.  S.  S.  R.  788;  Hagnenot  Mills  v.  Jemp- 
(L.  ed.)  472;  Parish  v.  United  States,  son,  68  S.  C.  363,  47  S.  E.  687, 102  A. 
100  U.  S.  500,  25  U.  S.  (L.  ed.)  763;  S.  R.  673;  Rider  t.  Kelleg,  32  Vt  268. 
Kadiah  v.  Young,  108  III.  170,  48  Am.  76  Am.  Dee.  176;  Lincoln  v.  Charles 
Rep.  548;  Harray  v.  Dond,  167  IIL  Alahulor  Mfg.  Co.,  142  Wis.  475,  125 
368,  47  N.  E.  717,  69  A.  S.  R.  297;  N.  W.  908,  28  L.R.A.(N.S.)  780. 
Pittsburg,  etc.,  R.  Co.  v.  Heck,  50  Ind.  Notes:  9  Am.  Dec.  336;  17  A.  S.  R. 
303,  19  Am.  Rep.  713;  Dwiggins  v.  790  ;  3  L.R.A.  589;  52  LJl-A.  246  ;  43 
Clark,  94  Ind.  49,  48  Am.  Rep.  140;  L.RA.(N.8.)  24;  Ann.  Cas.  1913C 
Bell  T.  Hatfield,  121  Ky.  660,  89  8.  W.  765. 

544,  2  L.R.A.(N.S.)  529:  Funke  t.  9.  Todd  v.  Gamble,  148  N.  T.  382, 

Allen,  54  Keb.  407,  74  N.  W.  832,  69  42  N.  E.  982,  52  L.R.A.  225;  Rider  t. 

A.  S.  R.  716;  Masterton  t.  Brooklyn,  Eelleg,  32  Vt.  288,  76  Am.  Dee.  176. 

7  Hill  (N.  T.)  61,  42  Am.  Dec.  38;  10.  Note:  52  L.R.A.  246. 

Cahen  v.  Piatt,  69  N.  Y.  348,  25  Am.  11.  Masterton  t.  Brooklyn,  7  Hill 

Rep.  203;  Todd  v.  Gamble,  148  N.  Y.  (N.  Y.)  61,  42  Am.  Dee.  38. 

382,  42  N.  E.  982,  52  URJl.  225;  Note:  3  L.R.A.  590. 
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damageo,  as  the  refusal  is  in  no  sense  a  contributing  cause  to  the  de- 
struction of  the  property,  and  the  risk  of  destruction  follows  the  title.'* 
The  burden  of  proving  the  difference  between  the  market  value  and 
the  agreed  price  is  on  tibe  seller  and  if  no  evidence  is  given  to  establi^ 
such  fact  nominal  damages  at  the  most  can  be  recovered.'*  If  there 
has  been  a  partial  delivery  under  the  contract  before  the  breach  by  the 
buyer,  the  seller  may  recover  in  addition  to  the  difference  between 
the  agreed  price  and  the  market  value  of  the  part  not  deliveied  the 
reasonable  value  of  the  part  delivered,  which  ia  usually  fixed  at  the 
agreed  price.'* 

387.  Sale  of  Articles  to  Be  Xannfactured  or  Produced  Generally.— 

In  considering  the  question  as  to  what  damages  may  be  recovered  by 
the  seller  in  case  of  a  breach  by  the  buyer  of  a  contract  for  the  pur- 
(diase  and  sale  of  articles  to  be  manufactured  or  produced  by  the  seller, 
it  must  be  borne  in  mind  that  the  aim  of  the  law  is  to  place  the  seller 
in  the  same  position  from  a  monetary  standpoint  that  he  would  have 
occupied  if  the  buyer  had  performed  his  contract.  As  regards  articles 
actually  manufactured  at  the  time  of  the  buyer's  breach,  the  seller  is 
entitled  to  recover  the  difference  between  the  price  to  be  paid  and  the 
market  value  of  the  article,  that  is,  what  it  could  be  sold  for  on  the  mar- 
ket.'* This  rule,  however,  is  not  of  universal  application,  and  it  seems 
that  it  is  not  applicable  unless  it  appears  that  on  breach  by  the  buyer 
the  seller  could  have  placed  tfee  commodity  on  the  market  and  by  thus 
disposing  of  it  have  relieved  himself  from  the  consequences  of  the 
buyer's  default;  and  it  seems  to  be  generally  held  that  if  the  article 
manufactured  is  made  after  a  particular  pattern  or  style,  so  that  it 
would  be  useless  or  practically  useless  to  anycoie  except  the  person 
for  whom  made,  tiie  seller  should  be  allowed  to  recover  the  price." 
Other  cases,  however,  deny  the  seller's  right  to  recover  the  contract 
price  though  the  article  was  manufactured  according  to  a  special  pat- 
tern or  design,  and  there  was  no  general  market  therefor,  and  these 
cases  limit  tiie  right  to  recover  to  the  difference  between  the  agreed 
price  and  the  amount  for  which  the  article  may  he  sold  on  the  market, 

12.  Pittsburgh,  etc.,  R.  Co.  v.  Heck,  48  Am.  Rep.  140;  Lonisrille,  etc.,  R. 

50  Ind.  303,  19  Am.  Rep.  713.    See  Co.  v.  Coyle,  123  Ky.  854,  97  S.  W. 

also  McConehe  v.  New  York,  etc.,  R.  772,  99  S.  W.  237,  124  A.  S.  R.  384, 

Co.,  20  N.  Y.  495,  75  Am.  Dec.  420.  8  L.R.A,(N.S.)   433;   Masterton  v. 

See  aapra,  par.  310,  as  to  which  party  Brooklyn,  7  Hill  (N.  Y.)  61,  42  Am. 

most  bear  the  Icms  in  ease  of  the  de-  Dec.  38. 

structioa  of  the  snbjeet  matter  of  the     Notes:  52  L.R.A.  254;  57  L.RA. 


14.  Alpha  Portland  Cement  Go.  v.  16.  See  lineoln  v.  Charles  AUboler 
OUver,  125  Tenn.  135,  140  S.  W,  595,  Mfg.  Co.,  142  Wis.  475,  125  N.  W. 
Ann.  Cas.  1^13C  120,  38  L.RA.(N.S.)  908,  28  LJtJu(N.S.}  780. 


sale. 


IS.  Note:  52  L.R.A.  246. 


204  ;  4  L.R.A.(N.S.)  740  ;  7  Ann.  Caa. 
1175. 


416. 


16.  Dwiggins  v.  Clark,  94  Ind.  49, 
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that  is,  its  actual  market  value,  and  it  is  asserted  that  this  in  effect  as 
fully  protects  ^e  seller  As  though  he  were  permitted  to  recover  tiie 
price,  as  if  a  peculiarly  manufactured  article  is  of  little  value  to  any, 
one  bitt  the  buyer,  the  less  it  is  worth  to  sell  on  the  market,  the  more 
the  seller  recovers,  and  if  it  is  worth  nothing  at  all  he  then  recovers  as 
damages  the  full  price." 

388.  Manufacture  or  Production  Stopped  by  Buyer. — As  is  hereto- 
fore shown  the  buyer  of  goods  to  be  manufactured  by  the  seller  may 
order  further  work  to  be  suspended  subject  to  liability  in  damages  for 
breach  of  the  contract,**  and  where  the  breach  by  the  buyer  is  the 
countermand  of  an  order  for  goods  to  be  manufactured  or  some  umi- 
lar  act  which  justifies  the  seller  in  suspending  the  further  manufac- 
ture, the  measure  of  damages  will  be,  in  case  nothing  has  been  done 
towards  special  preparation  for  their  manufacture  or  production,  the 
difference  between  the  cost  of  manufacture  or  production  and  the  price 
to  be  paid.^'  And  this  is  especially  true  where  the  article  or  com- 
modity to  be  manufactured  is  not  generally  kept  on  hand  and  has  no 
market  value  in  the  ordinary  sense,  being  as  a  rule  manufactured 
specially  to  order  •**  This  rule  should  be  subject  to  the  qualificatiim 
that  a  reasonable  deduction  is  to  be  made  for  the  less  amount  of  time 
required  by  the  manufacturer,  his  employees,  and  factory,  and  for 
the  release  from  trouble,  risk,  and  responsibility  attendant  on  a  full 
execution  of  the  contract  on  his  part.'*  And  for  this  purpose  it  has 
been  held  that  the  fact  that  the  manufacturer,  by  reason  of  the  can- 
cellation of  the  contract  by  the  buyer,  is  permitted  to  utilize  his  factory 

17.  Dwiggins  v.  ClarV,  04  Ind.  48,  Gardner  v.  Deeds,  116  Tenn.  128,  92 
48  Am.  Dec.  140.  S.  W.  518,  7  Ann.  Cas.  1172,  4  L.R.A. 

Note:  4  UR.A.(N.S.)  741.  (N.S.)  740;  Worrell  v.  Kinnear  Mfg. 

Ati  to  when  an  action  for  the  price  Co.,  103  Va.  719,  49  S.  E.  9S8,  2  Ann. 

will  lie,  see  supra,  par.  3.')7.  Cas.  997;  Cameron  v.  Wbite,  74  Wia. 

18.  See  supra,  par.  235.  425,  43  N.  W.  155,  5  L.R.A.  493. 

19.  United  States  v.  Speed,  8  Wall.  Notes:  94  A.  S.  R.  122;  52  L.RA. 
77, 19  U.  S.  (L.  ed.)  449;  Hinckley  v.  254;  57  L.R.A.  204;  4  L.R.A.(N.S.) 
Pittsburgh  Bessemer  Steel  Co.,  121  U.  742;  18  L.R.A.(N.S.)  614;  7  Ann.  Cas. 
S.  264,  7  S.  Ct.  875,  30  U.  S.  (L.  ed.)  U76;  Ann.  Cas.  1913C  766. 

967;  Roehm  v.  Horst,  178  U.  S.  21,  20     20.  Todd  v.  Gamble,  148  N.  T.  382, 
S.  Ct.  780,  44  U.  S.  (L.  ed.)  961;  42  N.  E.  982,  52  L.R.A.  225. 
Louisville,  etc.,  R.  Co.  v.  Coyle,  123     1.  United  States  v.  Speed,  8  Wall. 
Ky.  854,  97  S.  W.  772,  99  S.  W.  237,  77,  17  U.  S.  (L.  ed.)  449;  Masterton 
124  A.  S.  R.  384,  8  L.R.A.(N.S.)   v.  Brooklyn,  7  Hill  (N.  Y.)  73,  42 
433;  Masterton  v.  Brooklyn,  7  Hill  Am.  Dec.  38;  Worrell  v.  Kinnear  Mfg. 
(N.  Y.)  61,  42  Am.  Dec.  38;  Todd  v.  Co.,  103  Va.  719,  49  S.  E.  988,  2  Ann. 
Gamble,  148  N.  Y.  382,  42  N.  E.  982,  Cas.  997.    See  also  Louisville,  etc.,  R. 
52  L.R.A.  225;  Oswego  Falls  Pulp,  Co.  v.  Coyle,  123  Ky.  864,  97  S.  W. 
etc.,  Co.  V.  Stecber  Lith.  Co.,  215  N.  772,  99  S.  W.  237,  124  A  S.  R.  384, 
Y.  98,  109  N.  E.  92,  L.RA.1916B  8  L.R.A.(N.S.)  433. 
1257;  Ridgway  Dynamo,  etc.,  Co.  v.     Notes:  4  L.BJL(N.S.}  742;  7  Ann. 
Pennsylvania  Cement  Co.,  221  Pa.  St  Cas.  1176. 
160, 70  Ati.  557, 18  Lil.A.(N.S.)  613; 
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for  other  and  ordinary  bnsmess  is  to  be  taken  into  consideration.' 
This,  fao^TOver,  does  not  make  the  difference  in  the  profit  (hat  would 
have  accrued  from  performance  of  the  contract  and  what  the  manu- 
facturing plant  earned  in  other  work  during  the  time  it  would  have 
required  to  perform  the  contract  the  measure  of  damages;  *  and  it 
has  been  held  that  the  fact  that  after  the  breach  by  the  buyer,  the 
seller  used  materials  purchased  in  manufacturing  other  products 
which  he  sold  at  a  profit  would  not  entitle  the  buyer  to  have  such 
profits  deducted  from  the  amount  of  profits  the  seller  would  have  made 
from  the  canying  out  of  the  contract  in  question.^  ,If  the  contract 
eonfera  on  the  buyer  the  right  to  select  between  alternate  manners  in 
which  the  contract  may  be  performed  and  he  countermands  the  entire 
contract,  the  seller  is  only  entitled  to  recover  the  amount  of  profits 
which  he  would  have  made  if  the  contract  had  been  performed  in  the 
manner  which  would  have  given  him  the  lowest  sum  as  profits  *  If 
in  preparation  for  manufacture  the  seller  has  made  outlays  in  mate- 
rials, etc.,  he  is  also  entitled  to  recover  the  difference  between  the  value 
of  such  materials,  etc.,  for  other  purposes  and  what  he  has  expended 
thereon ;  otherwise  he  would  not  be  compensated  for  his  actual  loss.* 
Loss,  however,  resulting  to  the  seller  on  account  of  collateral  contracts 
entered  into  by  him  on  the  faith  of  the  contract  of  sale  cannot,  it 
seems,  be  recovered.'  In  estimating  the  cost  of  manufacture  of  par- 
ticular articles,  such  as  special  building  materials,  speculative  opin- 
ions are  not  to  be  taken,  but  the  cost  is  to  be  ascertained  from  practical 
men  of  experience  in  the  business  in  question,  with  due  regard  to  the 
risks  and  contingenci^  incident  to  such  manufacture.^  In  computing 
the  cost  of  a  manufacture,  there  should  be  taken  into  consideration  the 
essential  element  of  "fixed"  or  "overhead"  charges,  by  which  is  meant 
the  general  running  expenses  which  attach  to  every  business.*  When 
the  manufacturer  has  expended  labor  on  his  own  materials,  he  cannot 
cn  the  countermand  of  the  order  by  the  buyer  recover  the  reasonable 
value  of  such  labor,  as  having  been  rendered  to  the  buyer,  in  an  action 
#or  labor  performed  or  services  rendered.** 

389.  Interest— The  authorities  are  not  in  entire  accord  on  the 
question  whether  the  seller  is  entitled  to  interest  on  the  difference 
vetween  the  market  value  at  th^  time  and  place  of  delivery,  and  the 

2.  Note:  4  L.R.A.(N.S.)  743.      '       7.  Masterton  v.  Brooklyn,  7  HiU 

3.  Oswego  FaUs  Pulp,  etc,  Co.  v.  (N.  Y.)  61,  42  Am,  Dec.  38, 
Stecher  Lith.  Co.,  215  N.  Y.  98,  109      Note:  94  A.  S.  E.  122. 

St.  E.  92,  L.B.A.1916B  1257.  8.  Masterton  v.  Brooklyn,  7  Hill 

4.  Cameron  v.  White,  74  Wis.  425,  (N.  Y.)  61,  42  Am.  Dec.  38. 

«3  N.  W.  155,  5  L.R.A.  493.  9.  Wonnll  v.  Kinnear  Mfg.  Co.,  103 

6.  Note:  4  L.R.A.(N.S.)  742.  Va.  719,  49  S.  E.  988,  2  Ann.  Caa. 

6.  Chicago  V.  Onen,  9  Wall  726, 19  997. 

a.  S.  (L.  ed.)  769.  10.  Hoamer  t.  Wilson,  7  Mich.  294, 

Note:  94  A.  a  B.  122.  74  Am.  Dee.  716. 
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agreed  price.*'  Ordinarily  it  would  seem  that  as  the  damages  are 
necessarily  unliquidated,  interest  on  the  difference  in  values  would  not 
be  recoverable  as  a  matter  of  right,  and  the  caeee  in  laying  down  the 
general  measure  of  damages  are  as  a  rule  silent  on  the  question  of 
interest  as  an  element  of  the  damages,  and  in  some  cases  where  the 
question  was  directly  involved  the  right  to  interest  has  been  denied.** 
The  broad  view  has  been  taken,  however,  that  the  seller  is  ^titled  to 
recover  intereet  from  ^e  time  of  the  breach  as  compensation  for  delay 
in  payment  of  the  damages  arising  from  the  default  of  the  buyer; " 
and  where  the  subject  matter  of  the  sale  had  at  the  time  and  place  of 
delivery  a  readily  ascertainable  value,  so  that  the  difference  in  values 
was  easily  determined,  the  seller  has  in  a  number  of  cases  been  held 
entitled  to  interest  as  a  matter  of  right,**  though  it  would  be  otherwise 
where  the  market  value  at  such  time  and  place  was  not  easily  ascertain* 


390.  Determination  of  Xarfcet  Valne^—Ordinarily  the  market 

value  of  the  subject  matter  of  the  sale  for  the  purpose  of  estimating 
the  seller's  damages  is  to  be  estimated  as  of  the  time  and  place  of 
delivery  because  at  that  time  and  place  the  seller  may  put  the  goods 
on  the  market  and  obtain  the  mairket  price,**  and  in  case  the  com- 
modity sold  was  deliverable  in  instalments  the  measure  of  damages  is 
held  to  be  the  aggregate  of  the  differences  between  the  market  price 
and  the  contract  price  of  the  respective  instalments  at  the  time  they 
were  deliverable.*'  By  the  same  reasoning,  where  the  exact  time  for 
delivery  is  to  be  afterward  fixed  by  the  buyer,  the  measure  of  damages 
is  the  difference  between  the  contract  price  and  the  market  value  at  the 
date  of  the  refusal  to  receive;  for  such  refusal  necessarily  implies  a 
refusal  to  fix  a  time,  and  there  is  then  a  complete  breach  of  the 

11.  As  to  when  interest  is  recover-  t.  Piatt,  69  N.  T.  348,  25  Am.  Rep. 
able  on  unliquidated  claims,  see  gen-  203;  Todd  t.  Gamble,  148  N.  Y.  382, 
erally.  Interest,  rol.  8,  p.  533.  See  42  N.  E.  982,  52  L.R.A.  225;  Hugue- 
also  28  L.R.A.(N.S.)  1  et  seq.  note.       not  Mills  v.  Jempson,  68  S.  C.  363,  47 

12.  Evans  v.  Moseley,  84  Kan.  322,  S.  E.  687,  102  A.  S.  R.  673;  Alpha 
114  Pac.  374,  50  L.R.A.(N.S.)  889.     Portland  Cement  Co.  v.  Oliver,  125 


13.  Murray  V.  Doud,  167  lU.  368,  47  1913C  120,  38  L.R.A.(N.S.)  416; 
N.  E.  717,  59  A.  S.  R.  297.  Cameron  v.  White,  74  Wis.  425,  43  N. 

14.  Note:  28  L.R.A.(N.S.)  48.  Aa  W.  155,  5  h-RJn,  493;  Lincoln  v. 
to  the  right  of  the  buyer  to  interest  on  Charles  Alshuler  Mfg.  Co.,  142  Wis. 
the  difference  between  the  agr^d  price  475,  125  N.  W.  908,  28  L.R.A.(N.S.) 
and  the  market  value  at  the  time  and  780. 

place  of  delivery,  see  supra,  par.  339.  Notes :  42  Am.  Dec.  50 ;  52  L.R.A. 

16.  Note:  28  L.R.A.(N.S.)  48.  246. 

16.  Kadish  v.  Yoimg,  108  111.  170,  17.  Alpha  Portland  Cement  Co.  v, 

48  Am.  Rep.  548;  Bell  v.  Hatfield,  121  Oliver,  125  Tenn.  135,  140  S.  W.  595, 

Ky.  560,  89  S.  W.  544,  2  L.R.A.(N.S.)  Ann.  Caa.  1913C  120,  38  LiUl.(N.8.) 

629;  Masterton  v.  Brooklyn,  7  HiU  416. 
(N.  T.)  61,  42  Am.  Dec.  38;  Cahen 


able.** 


Note:  28  L.R.A.(N.S.)  49, 


Tenn.  135,  140  S.  W.  595,  Ann.  Caa. 
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contract.^^  If  seller  retains  the  goods  sold  bs  his  own  after  the  date 
of  delivery  fixed  on,  and  afterwards  sells  the  goods  for  less  tiian  they 
were  worth  at  the  time  fhced  for  the  delivery,  he  cannot  charge  saeh 
loss  to  the  defaulting  buyer  in  an  action  for  damages  for  breach  of 
the  contract.^'  If  there  is  no  general  market  for  the  commodity  at  the 
place  of  sale  the  value  may  be  determined  by  the  market  value  at 
some  other  place  just  to  both  parties;  *•  and  though  there  may  be  in 
a  sense  a  local  market  at  the  place  of  delivery,  yet  where  that  market 
is  governed  by  a  more  general  market  at  another  place,  evidence  of 
the  market  value  at  such  other  place  may  be  considered  in  determin- 
ing the  market  value  at  the  place  of  delivery.'  Whiere  the  character 
of  the  ct»mmodity  or  article  sold  is  such  that  there  is  no  general  market 
for  it  at  or  near  the  place  of  delivery,  or  where  there  is  no  general 
purchaser  for  the  same  except  the  buyer,  it  is  necessary  that  some 
other  criterion  be  taken  than  the  difference  between  the  agreed  price 
and  the  general  market  value,  and  in  such  a  case  it  has  been  held  that 
the  seller  is  entitled  to  recover  the  difference  between  the  agreed  price 
and  the  price  at  which  he  is  compelled  to  resell.*  It  has  been  held  that 
the  market  value  is  not  to  be  fixed  according  to  sudden  or  transdent 
inflations  and  depressions  in  prices,  but  according  to  the  range  of  the 
entire  market*  An  effort  has  been  made  in  many  cases  by  the  buyer 
to  relieve  himself  from  the  contract  of  sale  before  the  time  fixed  for 
performance  by  giving  notice  that  he  would  not  be  ready  to  complete 
the  agreement,  and  in  these  cases  it  has  been  insisted  that  the  damages 
should  be  estimated  as  at  the  time  of  giving  notice;  but  the  courts 
have  justly  denied  the  right  of  either  party  to  rescind  the  agreement, 
and  have  adhered  to  tiie  day  of  the  breach  as  the  period  for  estimating 
damages.^ 

Xin.  Lien  of  Sellbb  akd  Right  ov  Stopfaob  xk  Transitu 


391.  Natnre  of  Lien.— The  existence  of  a  seller's  lien  always  pre- 
supposes that  the  title  to  the  goods  has  passed  to  the  buyer,  since  it 
would  be  ail  incongruous  conception  that  a  person  mig^t  have  a  lien 

18.  Hnynenot  Mills  v.  >empson,  68  L.R.A.(N.S.)  780. 

S.  C.  363,  47  S.  E.  687,  102  A.  S.  R.     Note:  57  L.R.A.  205. 

673.  1.  Evans  t.  Moseley,  84  Kan.  322, 

19.  Cameron  v.  White,  74  Wis.  425,  114  Pae.  374,  50  L.R.A.(N.S.)  889. 
43  N.  W.  155,  5  L.R.A.  493.   As  to     2.  LouisviUe,  etc.,  R.  Co.  v.  Coyle, 
the  right  of  the  seller  to  leseU  on  ac-  123  Ky.  854,  97  S.  W.  772,  99  S.  W. 
count  of  the  bnyer,  see  sapra,  par.  376  237,  124  A.  S.  R.  884,  8  LJt.A.(K.S.) 
et  seq.  433. 

20.  lincohi  t.  Charles  Alshuler  Mfg.     3.  Note:  42  Am.  Dec.  50. 
Co.,  142  Wis.  476,  125  N.  W.  908,  28     4.  See  supra,  par.  236. 
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on  Iiis  own  poods The  right  is  purely  a  right  of  lien  and  fa  in  no 
sens©  a  right  of  rescission.  On  the  contrary,  it  proceeds  in  affirmation 
of  the  contract,  and  as  a  means  of  its  enforcement.  It  is  in  tlie  nature 
of  a  pledge  raised  or  created  by  the  law,  upon  the  happening  of  the 
insolvency  of  the  buyer,  to  secure  the  unpaid  purchase  money  to  the 
seller.  It  is  a  mere  right  of  detention,  to  satisfy  the  unpaid  purchase 
money.'  It  is  somewhat  different  from  the  other  possessory  liens 
recognized  at  common  law,  as  the  seller  has  a  special  property  in  the 
goods  sold  which  he  may  enforce  by  a  sale  after  due  notice  to  the 
buyer.^  The  lien  of  an  unpaid  seller  of  goods  is  not  self-executing. 
It  is  a  right  which  he  may  or  may  not  assert,  and  which  if  not  asserted 
in  time  is  lost.^  But  it  is  an  additional  security  for  the  payment  of 
the  purchase  price,  and  is  not  waiyed  by  resorting  to  any  other  security, 
provided  tlie  other  security  is  not  of  such  a  nature  as  waives  or  dis- 
charges the  lien.*  If  the  seller  has  invested  the  buyer  witli  the  indicia 
of  title  to  the  goods,  aa  by  transferring  to  him  a  warehouse  receipt, 
the  buyer  may  by  a  resale  of  the  goods  and  transfer  of  such  receipt 
shut  off  the  seller's  lien  if  the  purchaser  is  a  bona  fide  purchaser  for 
value.*"  Still  where  goods  which  have  been  sold  on  credit  remain  in  the 
constructive  possession  of  the  seller  under  such  circumstances  that  his 
lien  will  attach  on  the  happening  of  Hie  insolvency  of  the  buyer,  a 
pledge  of  the  goods  by  the  buyer  to  his  creditor,  as  collateral  security 
for  an  antecedent  indebtedness,  the  creditor  parting  with  no  new  value 
and  making  no  agreement  for  delay,  does  not  constitute  the  pledgee  a 
purchaser  for  value,  in  such  a  sense  as  gives  him  a  better  right  in  re- 
spect of  the  goods  than  his  pledgor  and  cut  off  the  lien  of  the  seller.'' 
The  general  principles  of  the  common  law  as  to  the  seller's  lien  are 
recognized  in  the  Sale  of  Goods  Acts. 

392,  What  Law  Governs  Generally. — The  right  of  a  seller  to  a 
lien  on  the  thing  sold  is  a  matter  related  to  and  an  incident  of  the 
contract  of  sale  and  not  an  incident  of  the  remedy  for  the  collection 

6.  Greenleaf  t.  Oallagher,  03  Me.     8.  Conrad  v.  Fisber,  87  Mo.  App. 
549,  45  Atl.  829,  74  A  S.  B.  371:  Con-  352,  8  L.R.A.  147. 
rad  V.  Fisher,  37  Mo.  App.  352,  8     9.  Conrad  t.  Fisher,  37  Mo.  App. 
L.R.A.  147.  352,  8  L.R.A.  147. 

Note:  83  A.  S.  R.  462.  10.  Conrad  v.  Fisher,  37  Mo.  App. 

6.  Conrad  v.  Fisher,  37  Mo.  App.  352,  8  L.R.A.  147.  See  infra,  par.  409 
352,  8  L.R.A.  147.  et  seq.,  as  td  the  effect  of  a  resale  or 

7.  Conrad  v.  Fisher,  37  Mo,  App.  transfer  of  a  bill  of  lading  on  the 
352,  8  L.RA.  147.  See  also  Arnold  seller's  right  of  stoppage  in  transitu. 
V.  Carpenter,  16  R.  I.  560,  18  Atl.  174,  11.  Conrad  v.  Fisher,  37  Mo.  App. 
5  L.R.A.  357.  See  supra,  par.  376,  as  352,  8  L.R.A.  147.  See  infra,  par. 
to  the  general  remedy  of  the  seller  by  669,  as  to  whether  the  discharge  or 
resale  on  account  of  the  buyer.  As  satisfaction  of  a  pre-existing  indebted- 
to  the  general  right  to  enforce  common  ness  is  a  valuahle  consideration  enti- 
law  possessory  liens  by  a  sale  of  the  tling  a  purchaser  of  chattels  to  protec- 
chattels,  see  I^£NS,  vol.  17,  p.  613.        tion  as  a  purchaser  for  value. 
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of  the  price,  and  is  therefore  governed  by  the  law  of  the  place  where 
the  sale  was  made."  If  according  to  that  law  the  seller  has  no  lien  for 
the  price  after  delivery  of  possesBion,  he  will  not  acquire  such  a  lien  by 
the  circumstance  that  the  property  is  brought  into  a  jurisdiction  in 
which  a  right  to  a  lien  would  have  existed  if  the  sale  had  been  made 
there,'*  even  though  the  sale  was  made  with  the  intention  of  the  par- 
ties that  the  property  should  be  shipped  to  the  jurisdiction  under 
whose  laws  the  seller  would  have  had  a  lien  if  the  sale  had  been  made 
there.'*  If  an  executory  contract  of  sale  is  executed  by  a  delivery  in  a 
stdte  whose  laws  create  a  seller's  privilege,  the  laws  of  such  state  will 
govern  the  seller's  right  to  the  lien,  though  the  excutory  contract  of 
sale  was  made  in  another  jurisdiction; still  it  has  been  held  that 
where  a  sale  is  made  in  the  jurisdiction  in  which  the  seller  resides,  and 
a  part  of  the  property  sold  was,  at  the  time  of  the  sale,  situated  in  an- 
other jurisdiction,  nO  lien  will  arise  under  the  laws  of  the  latter  juris- 
diction." Again,  the  executory  contract  of  sale  may  be  executed  in  a 
jurisdiction  under  whose  laws  the  seller's  lien  is  recognized  and  the  sale 
may  be  executed  by  delivery  in  another  jurisdiction  with  the  intention 
that  the  property  be  shipped  to  the  former  jurisdiction,  and  it  has  been 
held  that  where  the  property  is  shipped  in  pursuance  of  such  intention 
to  the  state  in  which  the  executory  contract  of  sale  was  made,  the 
seller's  lien  recognized  by  the  laws  of  such  state  will  attach," 

393.  Removal  to  Another  Jurisdiction  as  Affecting  Lien. — ^If 
according  to  the  law  of  the  place  where  the  sale  was  made  the  seller 
is  entitled  to  a  lien  for  the  price  after  having  delivered  possession,  it 
has  beei^held  that  his  right  thereto  will  not  be  lost  by  the  circum- 
stance that  the  property  is  removed  to  another  jurisdiction  in  which 
no  right  to  a  lien  is  recognized.'^  If,  however,  the  lien  claimed  by  the 
seller  under  the  law  of  Uie  place  where  the  sale  was  made  is  contrary 
to  the  policy  of  the  laws  of  another  state  into  which  the  property  is 
brought,  enacted  for  the  protection  of  the  rights  of  its  citizens,  it  has 
been  held  that  the  courts  of  such  other  jurisdiction  will  not  give 
effect  to  the  lien  to  the  detriment  of  its  citizens.'*  So  it  has  been  held 
that  a  statute  of  a  state  where  a  cash  sale  of  cotton  was  made 

12.  Whiston  v.  Stodder,  8  Mart.  0.  UR.A.  823. 

S.  (La.)  95,  13  Am.  Deo.  281.    See  15.  Note:  64  L.R.A.  831. 

also  Conrad  v.  Fisher,  37  Mo.  App.  16.  Brent  v.  Shouse,  16  La.  Ann.  ' 

352,  8  L.R.A.  147.  158,  70  Am.  Dec  573. 

13.  Copley  v.  Sanford,  2  La.  Ann.  Note:  64  L.R.A.  832. 
335,  46  Am.  Dec.  548;  Whiston  t.  17.  Note:  64  L.R.A.  832. 
Stodder,  8  Mart.  0.  S.  (La.)  95,  13  18.  Whiston  v.  Stodder,  8  Mart.  O. 
Am.  Dec  281;  Welsh's  Succession,  111  S.  (La.)  95,  13  Am.  Dec.  28L 

La.  801,  35  So.  913,  64  L.R.A.  823.  Note:  64  L.R.A.  832. 

Note:  64  L.R.A.  831.  19.  Miles  v.  Oden,  8  Mart  0.  S. 

14.  Whiston  v.  Stodder,  8  Mart.  0.  (La.)  214,  19  Am.  Dec.  177. 
a  (La.)  95, 13  Am.  Dec.  281;  Welsh's  Note:  64  L.RA.  832. 
Soceesaion.  Ill  La.  801,  35  So.  913,  64 
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and  the  property  delivered  without  payment  6/  iJie  price  which 
provided  ^at  "cotton,  rice,  and  other  products  sold  by  planters  and 
commission  merchants  on  cash  sale  shall  not  be  considered  as  the 
property  of  the  buyer,  or  the  ownership  given  up,  until  the  same 
shall  be  fully  paid  for,  although  it  may  have  been  delivered  into 
the  possession  of  the  buyer,"  did  not  have  any  force  in  another  ju- 
risdiction, and  assuming  that  the  statute  was  a  part  of  the  con- 
tract of  sale,  it  simply  made  the  delivery  conditional  and  affected 
nothing  but  the  delivery  and  therefore  the  right  of  a  bona  fide 
purchaser  from  the  buyer,  his  purchase  having  been  made  to 
another  state  to  which  the  cotton  was  shipped,  was  not  affeoted  by 
the  statute  and  such  purchaser  would  under  the  law  of  the  state 
where  his  purchase  was  made  take  the  property  free  from  any  claim 
of  the  original  seller  on  account  of  the  nonpayment  of  the  price." 

394.  Lien  Prior  to  Delivery  Generally. — By  a  bargain  and  sale 
without  delivery,  the  property  may  vest  in  the  buyer  without  any 
necessity  for  delivery;  but  where,  by  the  terms  of  sale,  the  price  is  to 
be  paid  on  delivery,  the  seller  has  a  right  to  retain  the  goods  till  pay- 
ment is  made,  and  this  right  is  strictly  a  lien,  a  right  to  detain  and 
hold  the  goods  of  another  as  security  for  the  payment  of  some  debt, 
or  performance  of  some  duty.*  And  though  the  sale  is  on  credit,  if 
default  is  made  in  payment  of  the  price  and  the  seller  has  retained 
possession,  he  may  further  retain  such  possession  as  security  for  the 
price.*  Though  the  title  has  passed  by  the  sale  an  agreement  that 
the  seller  shall  retain  Uie  possession  until  the  price  is  paid  is  valid  so 
as  to  confer  on  him  a  lien  or  special  property  in  the  chattels.*  And 
to  render  such  a  lien  valid  it  is  not  essential  that  the  seller  retain  at  all 
times  and  from  all  persons  the  actual  physical  possession  of  the  prop- 
erty. He  may  permit  a  third  person  to  take  and  hold  possession,  but 
so  long  as  he  does  not  lose  control  of  it,  and  the  property  does  not 
reach  tiie  possession  of  the  buyer,  it  remains  impressed  with  the  lien.* 
But,  as  a  common  law  lien  is  dependent  on  posBession,  if  he  permits 

20.  Comer  v.  Cunningham,  77  N.  T.  Rul.  Gas.  825. 

391,  33  Am.  Rep.  626.  A8  to  the  necessity  for  delivery  to 

1.  Merchants',  etc.,  Bank  v.  Hewitt,  pass  title  as  between  bnyer  and  sdler, 

3  la.  93,  66  Am.  Dec.  49;  Jennings  v.  see  supra,  par.  298. 

Flenagan,  5  Dana  (Ky.)  217,  30  Am.  2.  Merchants',  etc..  Bank  t.  Hewitt, 

Dec.  683;  Arnold  v.  Delano,  4  Cush.  3  la.  93,  66  Am.  Dec.  49. 

(Mass.)  33,  50  Am.  Dec.  754;  Rowley  3.  Woodland  Co.  v.  Mendenhall,  82 

V.  Bigelow,  12  Pick.  (Mass.)  307,  23  Minn.  483,  85  N.  W.  164,  83  A.  S.  R. 

Am.  Dec  607;  Southwestern  Freight,  445;  Norerosa  v.  Franklin  F.  Ina.  Co., 

etc.,  Co.  T.  Stanard,  44  Mo.  71,  100  17  Pa.  St.  429,  55  Am.  Dec.  571  (hold- 

'  Am.  Dec.  255 ;  Conrad  v.  Fisher,  37  ing  that  the  sells'  in  such  a  case  has  an 

Mo.  App.  352,  8  L.R.A.  147;  Pahner  insurable  interest  in  the  chattds). 

V.  Hand,  13  Johns.  (N.  T.)  434,  7  Am.  4.  Woodland  Co.  v.  Mendenhall,  82 

Dee.  392.  Minn.  483,  85  N.  W.  164,  83  A.  S.  R. 

Notes :  50  Am.  Dec.  754;  83  A.  S.  R.  445. 
451;  23  Eng.  RuL.Cas.  409  ;  8  British 
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the  property  to  go  into  the  actual  pofisesaion  of  the  buyer,  it  has  been 
held  that  the  lien  will  be  lost.* 

395.  Sale  on  Credit  and  Insolvency  of  Buyer  before  Delivery. — 
If  the  buyer  in  an  executory  contract  of  sale  on  credit  becomea  insolv- 
ent before  the  time  for  delivery  arises,  the  seller  is  entitled  to  withhold 
delivery  unless  the  price  is  paid,  though  the  term  of  credit  has  not 
expired.*  So  the  law,  in  holding  that  a  seller,  who  has  given  credit 
for  goods  under  a  present  contract  of  sale  sufficient  to  transfer  the 
title,  waives  his  lien  for  the  price,  does  so  on  the  implied  condition 
that  the  buyer  shall  keep  his  credit  good.  If,  therefore,  before  pay- 
ment^ the  buyer  become  bankrupt  or  insolvent,  and  the  seller  still 
retains  the  custody  of  the  goods,  or  any  part  of  them,  he  may  retain 
the  possesion  as  security  for  the  price  and  cannot  be  compelled  to 
deliver  posseesioii  without  payment  of  the  price.*  Although  there  is 
some  controversy  as  to  the  nature  of  the  insolvency  which  wlU  give  this 
right,  yet  it  is  agreed  on  all  hands  tiiat  an  insolvency  in  the  mercan- 
tile sense — an  inability  to  pay  one's  debts  as  fast  as  Uiey  mature,  evi- 
denced by  a  stoppage  of  payment,  an  assignment  for  the  benefit  of 
creditors,  a  petition  in  bankruptcy,  or  the  like — ^is  sufficient*  The 
giving  of  a  negotiable  note  for  goods  is  not  payment,  so  as  to  prevent 
^e  seller  from  retaining  the  goods  until  payment  in  case  of  the  buyer's 
insolvency,  while  the  note  is  yet  unnegotiated.'  It  is  not  a  univer- 
sal rule  that  the  delivery  of  the  goods  which  divests  the  seller  of  his 
lien  must  be  such  a  delivery,  actual  or  constructive,  as  would  amount 
to  an  "actual  receipt"  of  the  goods  within  the  meaning  of  the 
statute  of  frauds;  nor  ia  it  a  safe  test  in  determining  whether  this 
lien  has  been  divested  to  consider  whetiier  there  has  been  such  a 
delivery.  As  between  the  buyer  and  seller  and  in  cases  where  the 
lights  of  sidosequent  purchasers  of  the  buyer  are  not  concerned,  this 
lien  is  not  divested  by  any  species  of  constructive  dehvery,  so  long 
as  the  seller  retains  the  actual  custody  of  tiie  goods,  either  by  him- 
self or  by  his  agent  or  servant.^**    Thus  it  has  been  held  that 

6.  Woodland  Co.  v.  Hendenhall,  82  £ng.  Ral.  Cas.  385.   See  also  Lincoln 

Minn.  483,  85  N.  W.  164,  83  A.  S.  B.  v.  Charles  Alshuler  Mfg.  Co.,  142  Wis. 

445.    See  infra,  par.  398,  as  to  the  475,  125  N.  W.  908,  28  L.R.A.(N.S.) 

enforcement  of  an  agreement  for  s  lin  780. 


7.  Arnold  T.  Delano,  4  Cush.  (Mass.)  8.  Conrad  v.  Fisher,  37  Mo.  App. 

33,  50  Am.  Dec.  754;  Southwestern  352,  8  L.R.A.  147.   See  infra,  par.  403, 

Freight,  etc.,  Co.  v.  Stanard,  44  Mo.  as  to  what  constitutes  insolvency  giv- 

71, 100  Am.  Dec.  255 ;  Conrad  v.  Fish-  ing  rise  to  the  right  of  stoppage  in 

er,  37  Mo.  App.  352,  8  L.R.A.  147:  transitu. 

Patten's  Appeal,  45  Pa.  St.  151,  84  9.  Arnold    v.    Delano,    4  Cush. 

Am.  Dee.  479;  Arnold  v.  Carpenter,  (Mass.)  33,  50  Am.  Dec.  754. 

16  E.  L  580,  18  Atl.  174,  5  L.R.A.  10.  Conrad  v.  Fisher,  37  Ma  App. 

357;  Dixon  v.  Tates,  5  B.  &  Ad.  313.  352,  8  I^.A.  147. 

27  E.  C.  L.  87,  39  Ber.  Bep.  489,  23 
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as  an  equitable  lien. 
6.  See  supra,  par.  190. 


Notes:  50  Am.  Dec.  760;  83  A.  S. 
R.  454,  456  ;  3  British  Rul.  Cas.  826. 
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though  the  measuring  and  marking  of  vood  is  a  good  delivery 
to  pass  the  property  to  tite  buyer,  where  the  wood  is  left  on 

the  seller's  land  in  a  common  pile  with  other  wood,  with  license 
to  the  buyer  to  remove  it  within  a  certain  time,  still  if  the  buyer 
becomes  insolvent  before  payment  and  before  the  wood  is  actually 
removo<l,  the  seller  may  hold  it  a^nst  the  assignee  in  insolvency 
until  the  price  is  paid,  thoufich  credit  given  is  unexpired.*^  And  it  is 
held  that  the  lien  of  the  seller  arising  on  the  insolvency  of  the  buyer 
of  distilled  spirits  is  not  destroyed  by  placing  them  in  a  government 
warehouse  in  charge  of  a  government  storekeeper.  The  custody  of  the 
government  storekeeper  is  intended  merely  to  secure  the  government 
in  its  revenue,  and  not  to  interrupt  or  impair  the  rights  of  the  seller, 
beyond  what  the  terms  of  the  statute  under  which  he  holds  possession 
alsolutely  require.'*  Where  the  transaction  is  in  the  form  of  a  trans- 
fer of  an  ordinary  warehouse  receipt  as  a  representative  of  the  subject 
matter  of  the  sale,  the  authorities  are  not  entirely  clear  as  to  whether, 
at  common  law,  this  constitutes  such  a  delivery  to  the  buyer  as  to 
terminate  the  seller's  right  to  assert  a  lien  in  case  of  the  insolvency  of 
the  buyer  before  he  has  acquired  actual  possession  from  the  warehouse- 
man or  tlie  latter  has  agreed  to  hold  as  bailee  for  the  buyer.  The 
rule  in  such  cases  seems  to  be  that  if  the  warehouseman  has  not  been 
notified  of  the  sale  and  has  not  agreed  to  hold  as  the  bailee  of  the  buyer, 
the  seller  may  still  assert  his  lien.'*  It  has  been  held,  however,  that 
even  if  this  was  the  common  law  rule,  a  statute  imposing  a  direct 
liability  on  the  part  of  the  warehouseman  to  the  buyer,  in  case  the 
receipt  is  negotiable  in  form  without  regard  to  notice  of  the  transfer 
and  if  the  receipt  is  non-ncgoUable  in  form  after  notice,  changed  such 
rule,  and  that  therefore  the  transferor  of  a  negotiable  warehouse 
receipt  before  notice  and  of  a  non-negotiable  receipt  after  notice  to  I  he 
warehouseman  of  tlie  transfer  has  no  lien  which  he  can  enforce  in 
case  of  the  insolvency  of  the  buyer  before  acquiring  tlie  actual  pos- 
session of  the  property.** 

396.  Lien  after  Delivery;  avil  Law  Rule  and  Statutory  Pro- 
visions.— Under  the  civil  law,  which  is  recognized  in  Louisiana,  the 
seiier  of  movable  personal  property  has  a  lien  for  the  price  in  cose  of 
a  sale  on  credit,  while  the  property  remains  in  the  possession  of  the 
buyer,  and  this  lien  is  superior  to  the  lien  acquired  by  other  creditors 
of  the  buyer  by  the  levy  of  an  attachment  or  execution  on  the  prop- 

11.  Arnold  v.  Delano,  4  Cusb.  tion).  As  to  whether  the  seller  has.  a 
(Afuss.)  ^3,  50  Am.  Dec.  754.           .  right  of  stoppage  in  transitu  before 

12.  Conrad  v.  Fisher,  37  Mo.  App.  delivery  by  the  warebousemaa,  see 
352,  8  L.fl.A.  147.  infra,  par.  400. 

13.  See  Rummell  v.  Blaochard,  216  14.  Rummell  v.  Blanchard,  210  N. 
N.  Y.  348,  110  N.  E.  705,  Ann.  Cas.  Y.  3-18,  110  N.  E.  705,  Ana.  Cos. 
1D17D  109  (referring  to  the  authorities  19170  109  and  note. 

pro  and  eon  but  not  deeiding  the  ques- 
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OTty  while  it  remains  in  the  hands  of  the  buyer;  ^*  and  in  case  of  the 
subsequent  insolvency  of  the  buyer  and  the  appointment  of  a  syndic 
into  whose  possession  the  goods  come  the  seller's  lien  is  given  prefer- 
ence over  the  claims  of  other  creditors  of  the  buyer."  The  lien,  how- 
ever, is  not  enforceable  against  one  who  purchases  the  property  from 
the  buyer  in  good  faith  and  for  value  or  who  takes  it  as  security  for  a 
present  loan  and  acquire  the  possession  from  the  buyer.^'  In  some 
instances  statutes  have  been  enacted  which  confer  on  the  seller  a  lien 
in  case  of  sales  of  specified  property,'^  such  as  a  lien  on  crops  to  secure 
the  price  of  seed  sold  for  planting.^'  The  exemption  statutes  in  some 
instances  preclude  a  purchaser  of  personal  property  from  claiming  the 
same  as  exempt  from  execution  issued  to  enforce  a  judgment  for  the 
unpaid  price;  this,  however,  is  not  strictly  a  lien,  but  rather  in  the 
nature  of  a  remedy  given  the  seller  or  restriction  on  the  exemption 
right." 

397.  Common  Law  Rule  as  to  Lien  after  Delivery. — A  lien  on  chat- 
tels separate  from  the  possession  is  contrary  to  the  principles  of  the 
common  law,^  and  it  is  the  general  rule  at  common  law  that  in  case 
of  a  sale  on  credit  consummated  by  an  actual  delivery  to  the  buyer, 
the  seller  has  no  lien  whatsoever  for  the  unpaid  price  but  must  look 
alone  to  the  personal  responsibility  of  the  buyer  for  payment.'  The 
existence  of  such  a  lien  which  could  be  recognized  by  a  court  of  equity 
has  been  expressly  denied,  the  court  refusing  to  extend  to  the  sale  of 
personalty  the  doctrine  adopted  by  courts  of  equity  from  the  civil 

15.  Hobson  v.  Davidson,  8  Mart  O.  v.  Sproale,  2  A.  K.  Marsh.  (Ky.) 
S.  (La.)  422,  13  Am.  Dec.  294;  Lupin  528,  12  Am.  Dec  439;  Copley  v.  San- 
V.  Marie,  0  Wend.  (N.  Y.)  77,  21  Am.  ford,  2  La.  Ann.  335,  46  Am.  Dec.  548 
Dee.  256  (rtating  tibe  Rtunan  or  civil  (stating  tlie  common  law  as  in  force 
law).  in  Mississippi);  Brent  t.  Sliouse,  16 

Notes:  64  L.R.A.  831;  3  British  RuL  La.  Ann.  InS,  79  Am.  Dee.  573  (an- 

Cas.  831.  nouneing  the  common  law  rule  as  in 

16.  Hobson  v.  Davidson,  8  Mart  0.  force  in  Kentucky) ;  Newhall  v.  Var- 
S.  (La.)  422, 13  Am.  Dec.  294.  gas,  15  Me.  314,  33  Am.  Dec.  617; 

17.  Erwin  v.  Torrey,  8  Mart.  0.  S.  Lupin  v.  Marie,  6  Wend.  (N.  Y.)  77, 
(La.)  00,  3  Am.  Dee.  279.  21  Am.  Dee.  256;  Cross  v.  O'Donnell, 

18.  Notes:  83  A.  S.  R.  451}  64  44  N.  Y.  661,  4  Am.  Rep.  721;  Jen- 
L.R.A.  832.  kins  v.  Eiehelberger,  4  Watts  (Pa.) 

19.  Nash  v.  Brewster,  39  Minn.  &30,  121,  28  Am.  Dec.  691;  James  v.  Bird, 
41  N.  W.  165,  2  h.RJi..  409.  As  to  8  Leiph  (Va.)  610,  31  Am.  Dec.  668. 
agricultural  liens  generally,  see  AoRi-  See  also  Crompton  v.  Bearb,  62  Conn, 
ODl/rCRE,  voL  1,  p.  788.  25,  25  Atl.  446,  36  A.  S.  R.  323,  18 

SO.  Note:  64  L.R.A.  832.  See  Ex-  Lit.A.  187;  Dummer  v.  Smedley,  110 
EUFnows,  vol.  11,  p.  535  et  aeq.         Mich.  466,  68  N.  W.  260,  38  L.R.A. 

1.  Jenkine  v.  Eiehelberger,  4  Watts  490. 

(Pa.)  121,  28  Am.  Dee.  691.  See  gen-  Notes:  21  Am.  Dec.  262;  28  Am. 

erally,  Libhs,  vol.  17,  p.  601  et  seq.  Dec.  694;  83  A.  S.  R.  453,  456;  21 

2.  Gregory  v.  Morris,  06  U.  S.  619,  Ann.  Cas.  903;  3  British  RuL  Cas. 
24  D.  8.  (L.  ed.)  740;  Cade  v.  Brown-  830. 
lee^  15  Md.  369,  77  Am.  Dec  05;  Ford 
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law  in  the  case  of  the  sale  of  realty.'  Thus  it  has  been  held  that  the 
seller  has  no  lien  on  the  property  which  could  be  enforced  in  equity 
against  a  snbeequent  purchaser  though  the  latter  did  not  stand  in  the 
position  of  a  bona  fide  purchaser  for  value,  the  court  acknowledging 
that  if  in  fact  there  had  been  any  lien  in  favor  of  the  seller  the  position 
of  the  purchaser  was  not,such  as  to  prevent  its  enforcement.*  Courts 
of  equity,  however,  have  in  some  instances  extended  the  rule  under 
which  a  vendor  of  real  estate  is  given  a  lien  for  the  unpaid  purchase 
price  to  sales  of  personalty,  on  the  ground  that  there  is  no  reason,  in 
principle,  why  tiie  doctrine  should  not  apply  to  every  case  of  a  sale 
of  personal  property  in  which  the  court  of  equity  assumes  jurisdiction 
over  the  subject  matter  of  the  sale.*  And  it  luis  been  held,  in  case 
of  a  sale  of  a  reversionary  interest  in  a  trust  fund,  though  the  subject 
matter  is  personalty,  that  the  seller  is  entitled  to  a  lien  for  the  unpaid 
price  enforceable  in  equity.* 

398.  Lien  Created  by  Aereement— The  seller  may  at  common  law 
expressly  reserve  the  title  to  the  goods  sold  until  the  price  is  paid, 
and  effect  will,  as  a  general  rule,  be  given  thereto  for  his  protection,^ 
and  of  course  the  buyer  may  execute  a  chattel  mortgage  on  the  prop- 
erty as  security  for  the  price.*  The  fact,  however,  that  the  bill  of  sale 
recites  that  the  seller  reserves  a  lien  on  the  chattels  for  the  price  does 
not  constitute  it  a  legal  chattel  mortgage,'  but  it  is  held  that  such  a 
stipulation  will  create  an  equitable  lien  enforceable  against  the  buyer 
and  volunteeis  or  claimants  under  him  with  notice  of  the  stipulation.'* 
On  the  other  hand  such  a  lien  will  not  be  enforced  against  one  pur- 
chaang  from  the  buyer  for  value  and  without  notice  of  the  lien,  and 
this  has  been  held  also  true  as  to  attachment  or  execution  creditors 
of  the  buyer  levying  on  the  chattels  without  notice  of  the  Uen,  and 
even  though  the  credit  was  extended  before  the  delivery  of  the  goods 
to  the  buyer.''  It  is  the  general  rule,  however,  {hat  levying  creditors 

3.  Lupin  Marie,  6  Wend.  (N.  T.  N.  S.  718,  22  Times  h.  Rep.  33,  3 
Y.)  77,  21  Am.  Dec.  256;  James  v.  British  RnL  Cas.  807. 

Bird,  8  Leigh  (Ya.)  510,  31  Am.  Dec.  7.  Emerson  t.  Fisk,  6  Greenl.  (Me.) 

668.  As  to  the  vendor's  lien  in  ease  of  200,  19  Am.  Dee.  206.  See  infra,  par. 

the  sale  of  real  estate,  see  Vbndoe  and  743. 

PuBCHASEB.  8.  See  generally,  Chattel  MoB!^ 

4.  Lnpin  t.  Marie,  6  Wend.  (N.  T.)  oaoes,  vol.  5,  p.  380  ot  seq. 

77,  21  Am.  Dee.  256.  9.  Freeman  v.  Baas,  34  Ga.  35S,  80 

5.  In  re  Stncley,  [1906]  1  Ch.  67,  Am.  Dec.  255. 

75  L.  J.  Ch.  58,  54  W.  R.  256,  93  L.  10.  Gregoiy  v.  Morris,  96  V.  S.  819, 
T.  N.  S.  718,  22  Times  L.  Rep.  33,  3  24  U.  S.  {L.  ed.)  740;  Wood  v.  Holly 
British  Rul.  Cas.  807;  Laidlaw  v.  Mfg.  Co.,  100  Ala.  326,  13  So.  948,  46 
Vanghan-Rhys,  44  Can.  Sup.  Ct.  458,  A.  S.  R,  56;  Freeman  v.  Bass,  34  Ga. 
21  Ann.  Cas.  948.  355,  89  Am.  Dec.  255. 

Notes:  21  Ann.  Cas.  953;  3  British  Note:  83  A.  S.  R.  455. 

Rul.  Cas.  826.  See  Liens,  vol.  17,  p.  604. 

6.  In  re  Stucley,  [1906]  1  Ch.  67,  11.  Chicicering  v.  Bastr^  130  lU. 

76  L.  J.  Cb.  58,  54  W.  B.  256,  93  L.  206, 22  N.  S.  642, 17  A.  B.  B.  309. 
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only  acqmre  such  right  as  their  debtor  had  anii  take  subjebt  to  out- 
atanding  equities,  and  where  auch  rule  prevails  it  would  seem  that 
the  lien  involved  would  be  enforceable  against  them.**  It  has  also 
been  held  that  a  transaction  of  this  character,  being  in  effect  a  chattel 
mortgage,  falls  within  the  provisions  of  the  statutes  requiring  chattel 
mortgages  to  be  recorded.^*  If  a  lien  is  reserved  on  several  articles  of 
persont^ty  sold  until  the  whole  amount  of  the  purchase  price  thereof 
is  paid  the  payment  of  the  price  of  one  of  the  articles  does  not  dis- 
charge it  from  the  lien  for  the  aggregate  price  of  all  of  such  articles.** 
The  proper  method  of  enforcing  this  contractual  lien  is  by  a  bill  in 
equity.'*  And  it  has  been  held  to  constitute  no  objection  to  the 
enforcement  of  such  a  lien  in  favor  of  the  seller  of  machinery  tiiat 
such  machinery  forms  a  part  of  waterworks  intended  for  a  public 
supply,  and  that  great  public  inconvenience  will  be  occasioned  by  the 
removal  of  the  machinOTy.** 

Stoppage  in  Tranaitv, 

399.  Deflnltion  and  Origin  of  Right. — One  who  sells  gooda  on 
credit  to  another  has  the  right  to  resume  the  possession  of  the  goods 
while  they  are  in  the  hands  of  a  carrier  or  middleman  in  their  transit 
to  the  consignee  or  purchaser  and  before  they  arrive  into  his  actual  pos- 
session or  to  the  destination  which  has  been  appointed  for  them  on  the 
purchaser's  becoming  bankrupt  or  insolvent.  This  is  called  the  right 
of  stoppage  in  transitu."  The  first  reported  case  recognizing  such 
right  seems  to  be  the  early  English  case  of  Wiseman  v.  Vandeputt 
(2  Vem.  203)  decided  in  1690.*^  It  has  since  been  established  in 
England  and  from  an  early  date  has  been  recognized  as  a  common  law 
right  by  the  courts  of  this  country.**   The  origin  of  the  right  is  of 

12.  See  infra,  par.  407,  599.  Am.  Bep.  17;  Jacobs  t.  Bentley,  86 

13.  Andrews  v.  Colorado  Sav.  Bank,  Ark.  186, 110  S.  W.  594, 126  A.  S.  R, 
20  Colo.  313,  36  Pac.  902,  46  A.  S.  R.  1086;  Jones  t.  Earl,  37  Cal.  630,  99 
291.  Am.  Dec.  338;  Newhall  v.  Central  Pae. 

14.  Wood  V.  Holly  Mfg.  Co.,  100  R.  Co.,  51  Cal.  345,  21  Am.  Rep.  713; 
Ala.  326,  13  So.  948,  46  A.  S.  R.  56.  Ocean  Steamship  Co.  t.  Efarlich,  88 

15.  Note:  83  A.  S.  R.  455.  Qa.  502, 14  S.  E.  707,  30  A.  S.  R.  164; 

16.  Wood  V.  Holly  Mfg.  Co.,  100  Rucker  v.  Donovan,  13  Kan.  251,  19 
Ala.  326,  13  So.  948,  46  A.  S.  R.  56.  Am.  Rep.  84;  Hause  t.  Judaon,  4 

17.  Branan  v.  Atlanta,  etc.,  R.  Co.,  Dana  (Ky.)  7,  29  Am.  Dee.  377;  Blum 
108  Ga.  70,  33  S.  E.  836,  75  A.  S.  R.  v.  Marks,  21  La.  Ann.  268,  99  Am. 
26;  Hause  t.  Judson,  4  Dana  (Ky.)  Dec.  725  (recognizing  and  enforcing 
7,  29  Am.  Dec.  377.   See  also  Ilsley  tbe  right  of  the  seller  when  the 

Stabbs,  9  Mass.  65,  6  Am.  Dec  sale  is  made  in  New  York  state  to 
29.  stop  in  transitu) ;  Hepp  v.  Glover, 

18.  O'Brien  v.  Norria,  16  Md.  122,  15  Ia.  461,  35  Am.  Dec.  206; 
77  Am.  Dec.  284.  Newhall  v.  Vargas,  13  Me.  93,  2ft. 

Notes:  29  Am.  Dee.  384  ;  23  Eng.  Am.  Dee.  489;  Newhall  v.  Vargas,  15 
Ral.  Cas.  409.  Me.  314,  33  Am.  Dec.  617;  O'Brien  v. 

19.  Loeb  T.  Peters,  63  Ala.  243,  35  Norris,  16  Md.  122,  77  Am.  Dee.  284; 
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uncertain  parentage  but  according  to  the  better  view  seems  to  be  a 
right  founded  on  equitable  principles,  originally  established  by  the 
courts  of  equity,  and  afterwards  adopted  by  the  courts  of  law;  and 
is  said  to  be  nothing  more  than  an  extension  of  the  right  of  lien, 
which  by  the  common  law  the  seller  has,  before  delivery,  on  the  goods 
for  the  price,  originally  allowed  in  equity  and  subsequently  adopted 
as  a  rule  of  law.^  The  right  is  said  to  be  one  favored  in  the  law,  being 
founded  on  the  equitable  principle  that  one  man's  property  should 
not  be  applied  in  payment  of  another  man's  debts,'  and  is  perfectly 
equitable  and  just  in  every  case  of  the  actual  insolvency  of  the  buyer.* 
The  right  of  stoppage  in  transitu  is  recognized  in  the  Sale  of  Goods 
Acta.* 

400.  Special  Circamstances  as  Affecting  Right — ^The  fact  that  the 
goods  are  sold  on  definite  terms  of  credit  does  not  affect  the  seller's 
right  of  stoppage,  for  the  credit  ia  understood  to  be  predicated  on  the 


Arnold  t.  Delano,  4  Cush.  (Mass.)  33, 
50  Am.  Dec.  754;  Stubbs  v.  Lund,  7 
Mass.  453,  5  Am.  Dec.  63;  Ilsley  v. 
Stubbs,  9  Mass.  65,  6  Am.  Dec.  29; 
Kinjpnan  v.  Dentson,  84  Mich.  608,  48 
N.  W.  26,  22  A.  S.  R.  711,  11  UR.A. 
347;  Fcnkkausen  v.  Fellows,  20  Nev. 
312,  21  Pac.  886,  4  L.R.A.  732;  Chap- 
man V.  Latbrop,  6  Cow.  (N.  Y.)  110, 
16  Am.  Dec  433;  MuUer  v.  Pondir,  66 
N.  T.  32o,  14  Am.  Rep.  259;  FarreU 
T.  Richmond,  ete.,  R.  Co.,  102  N.  C. 
300,  9  S.  E.  302,  11  A.  S.  R.  700,  3 
L.R.A.  047;  Diem  v.  Koblitz,  49  Ohio 
St.  41,  29  K.  E.  1124,  34  A.  S.  R.  531 ; 
Patten's  Appeal,  45  Pa.  St.  151,  84 
Am.  Dee.  47!J;  Pennsylvania  R.  Co.  v. 
American  Oil  Works,  126  Pa.  St.  485, 
•  17  Atl.  671,  12  A.  S.  R.  885;  Parker 
V.  Mclver,  1  Desaus.  (S.  C.)  274,  1 
Am.  Dec.  650;  Chandler  v.  Fulton,  10 
Tex.  2,  00  Am.  Dec.  188;  Harris  v. 
Tennev,  85  Tex.  254,  20  S.  W.  82,  34 
A.  S.  R.  706;  Sawyer  v.  Joslin,  20  Vt. 
172,  49  Am.  Dec.  768;  Howatt  v.  Da- 
vis, 5  Munf.  (Va.)  34,  7  Am.  Dec.  681; 
JefTria  v.  Fitchburg  R.  Co.,  93  Wis. 
250,  67  N.  Vf.  424,57  A.  8.  R.  919,  33 
L.R.A.  351. 

Notes:  29  Am.  Dec.  384  ;  50  Am. 
Dec.  760;  3  L.R.A.  647;  4  L.R.A. 
732  ;  23  Eng.  Rul.  Cas.  400. 

20.  Newliall  v.  Vargas,  13  Me.  93, 
20  Am.  Deo.  489;  Parker  v.  Mclver, 


I  Desaus.  (S.  C.)  274,  1  Am.  Dee. 

656. 

Note:  29  Am.  Dec  384. 

1.  Loeb  V.  Peters,  63  Ala.  243,  35 
Am.  Rep.  17;  Newball  v.  Vargas,  13 
Mc  93,  29  Am.  Dec.  489;  Newhall  v. 
Vargas,  15  Me.  314,  33  Am.  Dec.  617; 
Johnson  t.  Eveleth,  93  Me.  306,  45 
Atl.  35,  48  L.R.A.  50;  Rowley  v.  Bige- 
low,  12  Pick.  (Mass.)  307,  23  Am.  Doc. 
607;  Potts  V.  New  York,  etc,  R.  Co., 
131  Mass.  455,  41  Am.  Rep.  247;  Con- 
rad V.  Fisher,  37  Mo.  App.  352,  8 
L.R.A.  147;  Fenkhausen  v.  Fellows, 
20  Nev.  312,  21  Pac.  886,  4  L.U.A. 
732;  Gwyn  v.  Richmond,  etc,  R.  Co., 
85  N.  C.  429,  39  Am.  Rep.  708;  FarreU 
V.  Richmond,  etc,  R.  Co.,  102  N.  C. 
390,  9  S.  E.  302,  11  A.  S.  R.  760,  3 
L.R.A.  647. 

Note:  23  Eng.  Rul.  Cas.  409. 

2.  Tufts  V.  Sylvester,  79  Me.  213, 
9  Atl.  357,  1  A.  S.  R.  303;  Kingman 
V.  Denison,  84  Mich.  008,  48  N.  W. 
26,  22  A.  S.  R.  711,  11  L.R.A.  347; 
Muller  V.  Pondir,  55  N.  Y.  325,  14 
Am.  Rep.  259;  FarreU  v.  Richmond, 
etc,  R.  Co.,  102  N.  C.  390,  9  S.  E.  302, 

II  A.  S.  R.  760,  3  L.R.A.  047;  Calaban 
T.  Babeock,  21  Ohio  St.  281,  8  Am. 
Rep.  63. 

Note:  19  Am.  Rep.  87. 

3.  Ilsley  T.  Stubbs,  9  Mass.  65,  0 
Am.  Dec  29. 

4.  Note:  23  Eng.  Rnl.  Caa.  407. 
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supposed  ability  of  the  buyer  to  pay  at  the  expiration  of  the  credit* 

Fraud  on  his  part  is  not  an  essential  ingredient  of  the  right.'  Nor 
is  the  application  of  the  doctrine  to  be  restricted  to  those  cases  where 
the  contract  of  sale,  as  between  the  consignor  and  consignee,  is  to  be 
considered  executory,  as  where  the  consignee  or  buyer  has  not  obtained 
on  the  credit  afforded  him  what  is,  by  the  principles  of  the  common 
law,  a  vested  property;  on  the  contrary  this  is  presupposed.^  The 
feet  that  goods  are  sold  f.  o.  b.,  at  the  point  of  shipment  for  trans- 
portation to  the  buyer,  as  distinguidied  from  a  delivery  to  the  buyer 
for  transportation  by  him  as  owner,  does  not  affect  the  right  of  stop- 
page in  transitu  while  the  goods  are  in  actual  transit  to  the  buyer.* 
The  right  exists  not  only  as  regards  the  sale  of  personal  chattels  but 
equally  as  regards  the  sale  of  chosra  in  action  such  as  negotiable  bills 
or  the  like.*  When  a  seller  sends  goods  sold  to  the  place  of.  destinar 
tion  by  private  conveyance,  e.  g.,  a  company  incorporated  to  drive 
logs,  the  right  of  stoppage  exists  the  same  as  if  they  are  sent  by  com- 
mon carrier."  The  death  of  the  buyer  during  the  transit,  if  his 
estate  is  insolvent,  does  not  terminate  the  seller's  right  of  stoppage,'* 
but  if  the  goods  are  delivered  by  the  carrier  to  the  administrator,  the 
right  is  thereby  terminated,  because  the  transit  is  duly  ended  by  such 
delivery.**  Where  goods  sold  on  credit  are  in  the  custody  of  a  ware- 
houseman or  wharfinger,  such  custody  is  looked  on  as  of  the  nature 
of  a  transit,  and  the  seller's  right  to  stop  delivery  to  the  buyer  has 
been  upheld.**  The  restrictions  on  the  exercise  of  this  right,  estab- 
lished by  English  decisions,  have  been  derived  from  mercantile  usages, 
s&nctioned  by  their  expediency  and  by  principles  of  public  policy,  or 
by  the  precautions  suggested  by  the  system  of  the  l»nkrupt  laws.** 
On  the  other  hand  the  view  has  been  taken,  in  the  case  of  a  sale  of 
goods  in  the  possession  of  a  warehouseman,  the  transaction  taking  the 
foim  of  a  transfer  of  the  warehouseman's  receipt  or  order,  negotiable 

6.  Arnold  t.  Delano,  4  Cush.  (Mass.)  11.  Mactier  v.  Frith,  6  Wend.  (N. 

83,  50  Am.  Dec.  7&4;  Stubbs  v.  Lund,  Y.)  103,  21  Am.  Dee.  262. 

7  Mass.  453,  5  Am.  Dec.  63.  12.  Jacobs  v.  Bentley,  86  Ark.  186, 

Note:  29  Am.  Dec  387.  UO  S.  W.  5D4,  126  A.  S.  R.  108G. 

6.  MuUer  v.  Pondir,  55  N.  T.  325,  Note:  11  L.R.A.  349. 

14  Am.  Rep.  239.  13.  Dixon  v.  Tates,  5  B.  &  Ad.  313. 

7.  Hause  v.  Jndson,  4  Dana  (Ky.)  27  £.  C.  L.  86,  39  Rev.  Rep.  489,  23 
7,  29  Am.  Dec.  377;  Johnson  v.  Evel-  Eng.  Rul.  Cas.  385.  See  also  South 
eth,  ffl  Me.  306,  45  Atl.  So,  48  L.R.A.  Western  Freight,  etc.,  Co.  v.  Stanaid, 
fiO;  Rowley  v.  Bigelow,  12  Pick.  44  Mo.  71,  100  Am.  Dee.  255;  Conrad 
(Ha8S.X  307,  23  Pick.  (Mass.)  607;  v.  Fisher,  37  Mo.  App.  362,  8  LuR.A. 
Ilsley  V.  Stubbs,  9  Mass.  65,  6  Am.  147;  Arnold  v.  Carpenter,  16  R.  L 
Dee.  29.  660,  IS  Atl.  174,  5  L.R.A.  357. 

8.  Note:  62  L.R.A.  805.  Notes:  19  Am.  Rep.  89;  23  Eng. 
e.  Muller  V.  Pondir,  55  N.  T.  325,  Rul.  Cas.  409. 

14  Am.  Rep.  231.  14.  llslev  v.  Stubbs,  0  Uaau  fiS^  6 

10.  Johnson  v.  Eveleth,  93  Me.  306,  Am.  Dee.  29. 
46  Ati.  35,  48  UElJL.  SO. 
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in  form,  that  there  is  no  transit  involved,  as  the  cldivery  was  not  to 
the  warehouseman  for  delivery  to  the  buyer/ and  that  therefore  no 
right  of  stoppage  in  transitu  can  exist'^ 

401.  Who  Hay  Exercise  Right  Generally.— The  right  of  stoppage 
in  transitu  belongs  only  to  one  occupying  the  relation  of  seller  or 
quasi  seller  towards  the  consignee  of  the  goods,*'  and  does  not  extend 
to  a  surety  for  the  price  of  the  goods.*'  So  if  one  who  has  been  in- 
duced by  the  fraud  of  the  buyer  to  make  the  sale  exercises  his  right 
of  rescission  this  puts  an  end  to  the  relation  of  seller  and  buyer  and 
therewith  any  rig^t  in  the  seller  as  such  to  stop  in  transitu.**  It  has 
been  held,  however,  that  if  a  ihiid  person  pays  the  price  for  the  buyer 
and  takes  an  assignment  or  transfer  of  the  bill  of  lading  he  may  exer- 
cise the  right  of  stoppage.**  Also  the  right  may  exist  in  cases  where 
the  transaction  is  not  strictly  a  sale  as  between  the  consignor  and  con- 
signee ;  it  is  sufficient  if  the  parties  stand  in  substantially  the  position 
of  buyer  and  seller.**  Thus  where  a  purchasing  agent  purchases  goods 
on  his  own  credit  with  his  own  funds  and  ships  them  to  his  principal 
lie  occupies  substantially  the  portion  of  a  seller  as  regards  his  prin- 
cipal and  may  exercise  the  right  of  stoppage.*  So  one  who  consigns 
goods  to  his  factor  may  on  the  latter's  insolvency  stop  the  goods  in 
transitu,  as  a  factor  has  no  lien  for  a  gcTieral  balance  until  the  goods 
come  into  his  actual  possession.'  According  to  the  view  taken  in  this 
country  especially,  where  a  merchant  on  receipt  of  an  order  for  goods 
from  a  customer  directs  another  merchant  to  ship  them  on  his  credit 
direct  to  his  customer,  no  privity  of  contract  arises  between  the  custo- 
mer and  the  merchant  shipping  the  goods,  and  the  latter  has  no  right 
of  stoppage  in  transitu  on  account  of  thd  insolvency  of  the  merchant 
at  whose  order  and  on  whose  cteAit  the  goods  were  shipped,  as  the 
transaction  is  in  effect  a  sale  and  delivery  to  the  merchant  at  whose 
order  the  goods  are  shipped  at  the  point  of  shipment  and  the  goods 
cannot  be  regarded  in  any  sense  as  in  transit  to  t^e  merchant  directing 

15.  RununeU  v.  Blanehard,  216  N.  W.  1069,  60  A.  S.  R.  434.  As  to  re- 
Y.  348, 110  N.  E.  765,  Ann.  Cfta.  1017D  scission  for  the  fraud  of  the  buyer  geo- 
109.  endly,  see  infra,  par.  592. 

16.  Kearney  MiUing,  etc.,  Co.  v.  10.  Notes:  29  Am.  Deo.  385;  19  Am. 
Union  Pae.  R.  Co.,  97  la.  719,  66  N.  Rep.  87. 

W.  1059,  59  A.  S.  R.  434;  Hepp  v.  20.  Notes:  29  Am.  Dee.  385;  19  Am. 

Qlover,  15  La.  461,  35  Am.  Dec.  206;  Rep.  87. 

A.  J.  Neimeyer  Lumber  Co.  v.  Bar-  1.  Newball  v.  Vargas,  13  Me.  93,  29 

lington,  etc.,  R.  Co.,  54  Neb.  321,  74  Am.  Dee.  489;  Haley  v.  Stubbs,  0  Maaa. 

N.  W.  670,  40  L.R.A.  534.  65,  6  Am.  Dec  20;  Muller  v.  Pondir, 

Notes:  29  Am.  Dec.  385;  19  Am.  55  N.  T.  325, 14  Am.  Rep.  259. 

Rep.  87;  105  A.  8.  R.  364;  3  L.R.A.  Notes:  20  Am.  Dee.  385;  10  Am. 

848  ;  23  Eng.  Rul.  Cas.  410.  Rrp.  87. 

17.  Notes:  20  Am.  Dee.  385;  10  Am.  2.  Notes:  29  Am.  Dee.  385;  19  Am. 
Rep.  87.  Rep.  87.  See  Faotobs,  vol  11,  pi  778, 

18.  Kearney  Milling,  etc.,  Co.  v.  as  to  the  possession  reqaieite  to  sap- 
Union  Pac.  R.  Co.,  07  la.  719,  66  N.  port  the  lien  of  a  factor. 
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the  diipment.*  On  the  other  hand  the  view  has  been  taken  in  England 
under  very  similar  circumstances  that  the  merchant  shipping  the 
goods  has  a  right  of  stoppa^  in  transitu  which  will  be  enforced  so  as 
to  enable  him  to  claim  the  unpaid  price  owing  from  the  consignee  to 
the  merchant  at  whose  order  tiie  goods  were  shipped.^ 

402,  Agent  of  Seller. — An  agent  having  power  to  act  for  the  seller, 
either  generally  or  for  the  purpose  of  the  consignment  in  question, 
may  stop  goods  in  transitu  without  particular  authority^'  and  if  an 
agent  acts  without  authority  the  seller's  ratification  of  his  act  before 
the  transit  is  terminated  is  effectual ;  *  but  if  the  one  resuming  to  act 
in  this  respect  for  the  seller  has  no  authority  so  to  act,  his  attempted 
exercise  of  the  power  is  ineffectual  in  the  fii^  instance  and  a  ratiBca- 
tion  of  his  acts  by  the  seller,  made  after  the  transitus  is  ended,  comes 
too  late,  for  the  ratification  must  be  made  while  the  transit  continues, 
and  under  circumstances  in  which  the  ratifying  party  might  himself 
lawfully  have  done  the  act  which  he  ratifies.* 

403.  Insolvency  of  Buyer  Generally. — The  insolvency  of  the  buyer 
is  essential  to  the  seller's  right  of  stoppage  in  transitu.^  It  cannot  be 
exercised  at  the  mere  caprice  of  the  seller  where  no  insolvency  exists,* 
and  the  fact  that  the  goods  have  been  levied  on  by  attacliing  creditors 
of  the  buyer,  if  the  buyer  is  not  insolvent,  does  not  give  the  seller  the 
right  of  stoppage  to  the  detriment  of  such  creditors,  and  in  order  to 
establish  his  right  of  stoppage  the  seller  must  show  the  insolvency  of 
the  buyer.'*  This  requirement  of  insolvency  does  not  require  that  the 
buyer  should  be  absolutely  bankrupt  or  have  been  formally  adjudged 
a  bankrupt,**  but  it  merely  imports  a  general  inability  to  pay  one's 

3.  A.  J.  Neim^yer  Lomber  Co.  v.  A.  S.  B.  114;  Newhall  Cmtrai  Pae. 
Burlington,  etc,  R.  Co^  54  Neb.  321,  B.  Co.,  61  Cal.  345,  21  Am.  Bep.  713; 
74  N.  W.  670,  40  L.BA.  534.  Mactior  v.  Frith,  6  Wend.  (N.  Y.)  103, 
-  Notes:  105  A.  S.  B.  364  :  34  L.BJL  21  Am.  Dee.  262;  People  v.  Hsynes, 
(N.S.)  31.  14  Wend.  (N.  T.)         28  Am.  Bee. 

4.  Ex  parte  Davis,  13  Ch.  D.  628,  530;  Wood  v.  Boaeh,  2  DalL  (Pa.) 
42  L.  T.  N.  S.  270,  48  W.  B.  481,  4  180,  1  U.  S.  (L.  ed.)  340, 1  Am.  Dec. 
Eng.  Bat.  Gas.  861.  276;  Kemp  v.  Falk,  7  App.  Gas.  573. 

6.  Chandler  t.  Fulton,  10  Tex.  2,  60  52  L.  J.  Ch.  167, 47  L.  T.  N.  S.  464, 31 

Am.  Deo.  188.  W.  B.  126, 23  Ehig.  Bui.  Cas.  399. 

Notes:  29  Am.  Dee.  394;  19  Am.  Notes:  29  Am.  Deo.  386;  19  Am. 

Bep.  88;  1  A.  S.  R.  312.  Bep.  88;  11  L.BJL  347  ;  23  Eng.  Rul. 

6.  Chandler  t.  Fulton,  10  Tex.  2,  Cas.  410. 

60  Am.  Dee.  188.  9.  People  v.  Haynes,  14  Wend.  (N. 

Note:  29  Am.  Deo.  394.  T.)  546,  28  Am.  Dee.  530. 

7.  Bird  v.  Brown,  4  Exeh.  786,  Ifi  10.  Bayonne  Knife  Co.  t.  Umben- 
L.  J.  Exeh.  154, 14  Jnr.  132,  23  Eng.  haner,  107  Ala.  18  So.  176,  54 
Bol.  Gas.  422.  A.  S.  B.  114. 

Notes:  29  Am.  Deo.  394;  19  Am.     11.  Naylor    t.    Denme,    8  Pick. 
Bep.  88;  1  A.  S.  B.  313;  3  L.B.A.  648.  (Mass.)  198, 19  Am.  Dee.  319. 
'  8.  Bayonne  Knife  Co.  v.  Umben-     Notes:  29  Am.  Dee.  386;  19  Am. 
hauer,  107  Ala.  496,  18  So.  175,  54  Bep.  88;  23  Eng.  Bui.  Cas.  410. 

133 


Digitized  by 


Goo 


§  404 


SALES 


24  B.  C.  L. 


just  debts  in  the  ordinary  course  of  business,^'  and  the  fact  that  the 
buyer's  financial  affairs  have  become  bo  seriously  embarrassed  that  he 
is  unable  to  fulfil  his  obligationa  has  been  held  sufficient,  especially 
where  this  is  followed  by  his  subsequent  insolvency.^*  It  has  been  held 
that  strict  proof  of  insolvency  is  not  required  to  justify  the  exercise  of 
the  right;  that  it  is  sufficient  that  there  has  been  a  failure  to  pay  the 
debt  on  account  of  which  the  right  is  claimed,  and  that  the  debtor 
cannot  be  found  at  his  reputed  place  of  business.'*  The  mere  fact  that 
the  buyer  may  be  in  default  in  the  performance  of  hia  part  of  the  con- 
fTact  does  not  give  the  seller  a  right  of  stoppage ;  and  the  right  does 
not  arise  in  case  of  the  death  of  the  buyer,  unless  his  estate  is  also 
insolvent.** 

404.  Time  When  Insolvency  Occurs. — The  view  has  been  taken 
that  in  order  to  give  the  seller  a  right  of  stoppage  in  transitu  the 
insolvency  of  the  buyer  must  have  aris^  after  the  salie/'  but  this  is 
contrary  to  the  weight  of  authority,  the  general  view  being  that  though 
the  insolvency  existed  at  the  time  of  the  sale,  if  it  was  not  di?covet^ 
until  afterwards  by  the  seller,  he  has  the  right  to  stop  the  goods.**  Aa 
l^as  been  said  if  there  be  a  want  of  ability  to  pay,  it  can  make  no 
difference,  in  justice  or  good  sen^,  whether  it  was  produced  by  causes, 
or  shown  by  acta,  at  a  period  before  or  after  the  sale.'*  If,  however, 
at  the  time  of  the  sale  the  seller  knew  of  t^e  insolvency  of  the  buyer, 
it  seems  that  he  cannot  claim  a  right  of  stoppage;  **  and  it  has  been 

15.  O^rien  v.  Hotxia,  16  Md.  122,  t.  Norris,  16  Md.  122,  77  Am.  Dee. 
77  Am.  Dee.  28^;  Diem  v.  Koblits,  49  284;  Kingman  v.  Denison,  S4  Hieh. 
Ohio  SL  41,  29  N.  £..1124,  34  A.  S.  608,  48  N.  W.  26,  22  A.  S.  R.  711,  U 
B.  531;  Chandler  v.  Fnlton,  10  Tex.  L.BX  317;  Fenkhaiuen  v.  Fellowa,  20 
2,  60  Am.  Dec  188;  Jeffris  v.  Fiteh-  Nev.  312,  21  Pac  886,  4  Jj.R.A.  732; 
burg  R.  Co.,  93  Wis.  250,  67  N.  W.  Chapman  v.  Lathrop,  6  Cow.  (N.  Y.) 
424,  57  A.  S.  B.  919,  33  L.BJI.  351.     110,  16  Am.  Dee.  433;  People  v. 

Notes:  29  Am.  Deo.  386;  28  Eng.  Haynes,  14  Wend.  (N.  Y.)  546,  28  Am. 

RnL  Gas.  410.  Dee.  630;  Farrell  v.  Richmond,  ete.,  RL 

13.  Howatt  V.  Davis,  5  Hmif.  (Ya.)  Co.,  102  N.  C.  390,  9  S.  E.  302, 11  A. 
34,  7  Am.  Dee.  681.  S.  R.  760,  3  L.R.A.  647;  Calahan  v. 

Note:  29  Am.  Dee.  386.  Babcock,  21  Ohio  St  281,  8  Am.  Rep. 

14.  JefiEris  V.  Fitchburg  R.  Co.,  93  63;  Wood  v.  Roaeh,  2  Dall.  (Pa.)  180, 
Wis.  250,  67  N.  W.  424,  57  A.  S.  B.  1  U.  S.  (L.  ed.)  340,  1  Am.  Dec  276; 
919,  33  IxRJl.  351.  Chandler  v.  FuUon,  10  Tex.  2,  60  Am. 

16.  Note:  19  Am.  Bep.  88.  Dee.  188;  Sawyer  t.  Joslin,  20  Vt  172, 

16.  Maetier  v.  Frith,  6  Wend.  (N.  49  Am.  Dec  768. 

Y.)  103,  21  Am.  Dec  262.  Notes:  29  Am.  Dec  387;  11  A.  S.  R. 

17.  Notes:  20  Am.  Dec  387  ;  3  766;  3  L.RJ1.  647. 

L.BJL  647.  10.  Loeb  v.  Peters,  63  Ala.  243,  35 

18.  Loeb  V.  Peters,  63  Ala.  243,  35  Am.  Rep.  17. 

Am.  Rep.  17;  Jones  t.  Earl,  37  Cal.  80.  O'Brien      Norris,  16  Md.  122, 

630,  99  Am.  Dec  338;  Pattison  v.  77  Am.  Dec.  284;  Fenkbausen  t.  Fel- 

Onlton,  33  Ind.  240,  5  Am.  Bep.  199;  lows,  20  Nev.  312,  21  Pac.  886,  4 

Ruokcr  V.  Donovan,  13  Kan.  251,  19  L.R.A.  732.   See  also  Blum  v.  Marks, 

Am.  Rep.  84;  Blum  v.  Marks,  21  La.  12  La.  Ann.  268,  99  Am.  Dec  725. 

Ann.  268,  99  Am.  Dec  725;  O'Brien  Note:  11  L.R.A.  347. 
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held  tliat  where  the  seller  knew  of  the  insolvency  of  the  buyer  at  the 
time  he  sold  and  shipped  him  the  goods,  and  trusted  alone  to  his  honor 
for  payment,  he  cannot  reclaim  them  after  they  have  been  attached 
and  passed  into  the  possession  of  an  officer.*  The  insolvency  of  the 
buyer  need  not  occur  before  the  arrival  of,  the  goods  at  their  destinar 
tion,  it  being  sufficient  if  he  becomes  so  before  he  has  taken  posses- 
men.' 

405.  Nonpayment  of  Price.— The  right  of  stoppage  in  transitu  only 

exists  in  case  of  sales  on  credit;  if  the  price  has  been  paid  no  right  of 
stoppage  can  exist,*  and  if  the  note  or  other  obligation  of  a  third  per- 
son is  taken  in  payment  of  the  price,  without  indorsement  or  guaranty 
by  the  buyer,  no  right  of  stoppage  exists.*  On  the  other  hand  the  fact 
that  the  buyer  has  paid  a  part  of  the  price  does  not  affect  the  seller's 
right  of  stoppage; '  and  the  seller  is  not  required  to  refund  such  part 
payment.*  So,  the  fact  that  the  seller  takes  the  buyer's  note  or  bill  of 
exchange  for  the  price  does  not  affect  the  right  of  stoppage,'  though 
the  paper  is  negotiable  and  has  been  indorsed  and  negotiated  by  the 
seller,*  and  though  the  seller  gave  a  receipted  bill  of  sale  for  the 
goods.*  It  is  also  held  that  a  note  taken  for  the  price  need  not  be 
tendered  back  on  the  exercise  of  the  right  of  stoppage.'*  This  follows 
from  the  fact  that  the  exercise  of  the  right  does  not  operate  as  a  rescia- 
stoQ  of  the  sale.'^  The  fact  that  the  seller  may  have  recourse  for  the 
price  against  a  third  person,  such  as  a  surety,  does  not  affect  his  right 
of  stoppage.** 

1.  FenlAauBen  v.  FeHows,  20  Nev.  20  Am.  De«.  489;  Brewer  Lumber  Co. 
312,  21  Pae.  886,  4  L.R.A.  732.  ▼.  Boston,  etc,  R.  Co.,  179  Mass.  228, 

2.  Naylor  v.  Dennie,  8  Piek.  (Mass.)  60  N.  E.  548,  88  A.  S.  B.  375,  54 


3.  Owyn  v.  Richmond,  etc.,  B.  Co.,  St.  41,  29  N.  E.  112^,  34  A.  S.  R.  531. 
85  N.  C.  429,  39  Am.  Rep.  708;  Wood  Notes:  29  Am.  Dee.  387;  19  Am. 
V.  Roaeh,  2  Dall.  (Pa.)  180,  1  U.  8.  Rep.  88;  3  L.R.A.  648;  11  L.R.A.  348; 
(L.  ed.)  340,  1  Am.  Dee.  276.  23  Eng.  Rol.  Cas.  410. 

Notes:  19  Am.  Rep.  88;  11  L.R.A.  8.  IJsIey  t.  Stubbs,  9  Masa:  65,  6 

347;  23  Eng.  Rol.  Cas.  410.  Am.  Dec.  29;  Brewer  Lmnber  C^.  v, 

4.  Notes:  29  Am.  Dec.  387;  19  Am.  Boston,  etc.,  R.  Co.,  179  ICass.  228,  60 
Bep.  88;  23  Eng.  RuL  Cas.  410.  N.  E.  548,  88  A.  S.  a  375,  54  LJt.A. 

5.  NewhaU  v.  Vargas,  13  Me.  03,  29  435;  Diem  v.  Eoblits,  49  Obi6  St  41, 
.Am.  Dee.  489;  Ilsley  v.  Stabbs,  9  29  N.  E.  1124, 34  A.  S.  R.  531. 
Mass.  65,  6  Am.  Dec.  29;  Cross  t.  Notes:  29  Am.  Dec.  387;  19  Am. 
O'Donadl,  44  N.  Y.  661,  4  Am.  Rep.  Rep.  88. 

721;  Howatt  t.  Davis,  5  Mnnf.  (Va.)  9.  Brewer  Lumber  Go.  v.  Boston, 

34,  7  Am.  Dee.  681.  etc.,  R.  Co.,  179  Masa.  228,  60  N.  E. 

Kotes:  29  Am.  Dec.  387;  19  Am.  548,  88  A.  S.  ^.  375,  64  L.R.A.  435. 

Bep.  88;  3  hJUi.  648.  10.  Note:  29  Am.  Dec.  387. 

6.  Ncwhalt     Vargas,  13  Me.  93,  29  11.  See  infra,  par.  422. 

Am.  Dec.  489.  IS.  Newball  v.  Vargas,  13  Mft  93, 

Note:  29  Am.  Dec.  367.  29  Am.  Dec.  489. 

7.  NewfaalL  v.  Vargas,  13  Bfe.  93,  Note:  28  Am.  Dee.  387. 
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406.  Against  Whom  Right  Enforceable  Generally.— The  right  of 
.stoppage  in  transitu  is  subject  to  the  carrier's  lien  for  freight  charges,** 
and  a  delivery  by  the  carrier  of  part  of  the  gooda  to  the  consignee  does 
not  discharge  or  waive  the  lien  on  the  rest  without  proof  of  an  inten- 
tion so  to  do.^^  If  the  carrier  has  delivered  a  part  of  the  goods  before 
the  seller  has  notified  the  carrier  of  the  exercise  of  his  right  of  stoppage, 
the  carrier's  lien  for  the  entire  freight  is  superior  to  the  right  of  the 
seller.'"  Even  though  the  goods  were  shipped  to  the  buyer  on  his  own 
vessel  it  has  been  held  compulsory  on  the  seller  to  discharge  the  freight 
charges  before  he  would  be  entitled  to  take  possession  of  the  goods  at 
the  home  port,  as  he  should  not  be  permitted  to  put  the  buyer  in  a 
worse  position  with  respect  to  the  goods  than  if  the  seller  had  retained 
the  possession,  and  also  enable  him  to  obtain  an  advantage,  to  the 
extent  of  the  reasonable  freight  charges,  over  the  other  creditors  of 
the  buyer.**  On  the  other  hand  the  right  of  stoppage  being  coeval 
with  and  springing  out  of  the  very  contract  by  which  the  buyer  claims 
the  goods,  it  is  paramount  to  any  lien  of  a  third  party  against  him, 
unless  such  lien  arise  from  the  necessary  care,  trouble,  or  expense 
incurred  about  the  goods  themselves  in  the  course  of  the  transit.*^ 
It  is  paramount  to  any  lien,  created  by  usage  or  by  agreement  between 
the  carrier  and  the  consignee,  for  a  general  balance  of  account  as  dis- 
tinguished from  a  lien  for  the  carriage  of  the  goods  in  question,'^ 
though  the  general  account  involves  freight  owing  on  other  ^ipments 
by  the  seller  to  the  buyer."  It  has  been  held  that  a  stipulation  in  a 
bill  of  lading  that  "the  several  carriers  shall  have  a  lien  upon  the 

13.  Rucker  v.  Donovan,  13  Kan.  stoppage  exists  if  the  bnyer  is  the 
251, 19  Am.  Bep.  84;  Newhall  v.  Var-  owner  of  the  means  of  oarriage,  see 
gas,  15  Me.  314,  33  Am.  Dec.  617;  infra,  par.  413. 

Potts  V.  New  York,  etc.,  R.  Co.,  131  17.  Hauae  v.  Judaon,  4  Dana  (Ky.) 

Mass.  455,  41  Am.  Rep.  247;  Pennsyl-  7,  29  Am.  Dec.  377;  Hepp  v.  Glover, 

vania  R.  Co.  v.  American  Oil  Works,  15  La.  461,  35  Am.  Dee.  206;  Farrell 

126  Pa.  St.  485,  17  Atl.  671,  12  A,  S.  v.  Richmond,  etc,  E.  Co.,  102  N.  C. 

R.  885.  390,  9  S.  E.  302,  U  A.  8.  B.  760,  3 

Note:  23  Eng.  Rul.  Gas.  416.  L.R.A.  647. 

14.  See  Carriers,  vol.  4,  p.  872.  Note:  29  Am.  Dec.  393. 

16.  Potts  V.  New  York,  etc.,  R.  Co.,  18.  Potts  v.  New  York,  etc.,  R.  Co., 
131  Mass.  455,  41  Am.  Rep.  247.  131  Mass.  455,  41  Am.  Rep.  247;  Far- 
Note:'  12  A.  S.  R.  888.  rell  v.  Richmond,  etc.,  R.  Co.,  102  N. 
16.  Newhall  v.  Vargas,  15  Me.  314,  C.  390,  9  S.  E.  302,  11  A.  S.  R.  760, 
.33  Am.  Dee.  617.   In  the  earlier  case,  3  L.R.A.  647;  Pennsylvania  K.  Oo.  v. 
however,  of  Newhall  v.  Vargas,  13  Me.  American  Oil  Works,  126  Pa.  St  485, 
93,  29  Am.  Deo.  489,  which  involved  17  Atl.  671, 12  A.  S.  R.  885. 
the  same  voyage,  the  claim  of  the  buy-  Notes :  29  Am.  Dec.  393 ;  5  Eng. 
er  for  freight  charges  was  considered  Rul.  Cas.  284;  16  Eng.  RuL  Cas.  135; 
as  being  on  the  footing  of  a  part  pay-  23  Eng.  Rul.  Cas.  413. 
meat  for  the  goods  and  that  therefore  19.  Pennsylvania  R.  Co.  v.  Amer- 
the  seller  need  not  discharge  the  same  ican  Oil  Works,  126  Pa.  St.  485t  17 
in  order  effectually  to  enforce  his  right  Atl.  671,  12  A.  S.  R.  885. 
of  stoppage.  Ab  to  when  the  right  of 
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goods  (shipped)  for  all  arrearagee  fjf  freight  and  diai^  due  by  the 
same  owners  or  consignees  on  other  goods,"  if  binding  at  all,  is  entire- 
ly subordinate  to  the  consignor's  ri^t  of  stoppage  in  transitu,  and  is 
ineffectual  to  give  the  carrier  a  lien  such  as  stipulated  for  which  will 
take  precedence  of  such  right.^ 

407.  Execution  and  Attachment  Creditors. — ^The  view  has  been 
taken  that  when  the  goods  are  seized  while  in  transit  and  removed  by 
tiie  officer  from  the  possession  of  the  carrier  the  seller's. right  of  stop- 
page in  transitu  is  lost  on  the  theory  that  the  transit  is  ended,^  but 
the  general  view  is  that  such  a  seizure  does  not  affect  the  seller's  right 
to  stop  in  transit.'  In  such  a  case  the  levying  officer  succeeds  only  to 
the  rights  of  the  buyer,  and  his  seizure  of  the  goods  does  not  terminate 
the  transit  by  delivery  within  the  meaning  of  the  rule  under  which 
the  right  of  stoppage  terminates  with  delivery  by  the  carrier,  as  this 
is  not  a  taking  or  acceptance  of  possession  by  the  buyer,  the  proceed- 
ing being  in  invitum.'  And  it  has  been  held  that  an  attaching 
creditor,  or  a  person  acting  for  such  creditor,  will  not  be  allowed  to 
become  tiie  agent  or  representative  of  the  buyer  for  the  purpose  of  pro* 
curing  or  accepting  delivery  of  the  goods  from  the  carrier  and  thereby 
cut  off  the  right  of  the  seller  to  stop  them  in  transit;  that  if  the  seller 
loees  this  right,  it  must  be  by  the  usual  course  of  events  or  such  as 
occurs  without  combination,  connivance  or  co-operation  of  the  buyer 
and  the  attaching  creditor.*  The  demand  of  the  buyer  in  order  to 
exercise  his  right  is  properly  made  on  the  levying  officer  when  he  has 
taken  possession*  The  seller  has  the  same  right  to  the  proceeds  as  he 
had  to  the  goods,  where  his  right  is  asserted  after  they  are  converted 
into  money,  under  an  order  of  the  court  issuing  the  attachment,  but 

20.  Farrell  v.  Richmond,  etc.,  R.  S.  R.  760,  3  L.R.A.  647;  Galahan  v. 
Co.,  102  N.  C.  390,  9  S.  E.  302,  11  A.  Babeock,  21  Ohio  St.  281,  8  Am.  Rep. 
S.  R.  760,  3  L.R.A.  647.  See  also  63;  Parker  v.  Mclver,  1  Desana.  (S. 
Pennsylvania  R.  Co.  v.  American  Oil  C.)  274, 1  Am.  Dec  656;  Chandler  v. 
Worka.  126  Pa.  St.  485,  17  Atl.  671,  Fulton,  10  Tex.  2,  60  Am.  Dee.  188; 

12  A.  S.  R.  885.  Harris  v.  Tenney,  85  Tex.  254,  20  S. 

1.  Note:  11  L.R.A.  348.  W.  82,  34  A.  S.  R.  796;  Sawyer  v. 

2.  Loeb  V.  Peters,  63  Ala.  243,  35  Joslin,  20  Vt.  172,  49  Am.  Dee.  768. 
Am.  Rep.  17;  Bavonne  Knife  Co.  v.  Notes:  29  Am.  Dec.  393;  19  Am. 
Umbenhaner,  107  Ala.  496, 18  So.  175,  Rep.  91:  60  Am.  Rep.  51;  3  L.R.A. 
54  A.  S.  R.  114;  Rucker  v.  Donovan,  648;  11  t.R.A.  348;  23  Eng.  Rul.  Caa. 

13  Kan.  251,  19  Am.  Rep.  84;  Hause  433. 

V.  Judaon,  4  Dana  (Ky.)  7,  29  Am.  ■    3.  Rucker  v.  Donovan,  13  Kan.  251, 

Dee.  377;  Blnm  v.  Marks,  21  La.  Ann.  19  Am.  Rep.  84. 

268,  99  Am.  Dec.  725 ;  Hepp  v.  Glover,  Note :  29  Am.  Dee.  393. 

15  La.  461,  35  Am.  Dec.  206;  O'Brien  4.  Harris  v.  Tenney,  85  Tex.  254,  20 

V.  NorrU,  16  Md.  122,  77  Am.  Dee.  S.  W.  82,  34  A.  S.  R.  796. 

284;  Naylor  v.  Dennie,  8  Pick.  (Mass.)  5.  Rucker  v.  Donovan,  13  Kan.  251. 

198,  19  Am.  Dee.  319;  Langstaff  v.  19  Am.  Rep.  84;  Sawyer  v.  Joslin,  20 

Stix,  64  Miss.  171,  1  So.  97,  60  Am.  Vt.  172,  49  Am.  Dee.  768. 

Kep.  49;  Farrell  v.  Richmond,  etc.,  R.  Note:  28  Am.  Dec.  394. 

Co.,  102  N.  G.  390,  9  S.  E.  302,  11  A. 
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before  an  appropriation  of  proceeds  or  an  adjudication  of  the  rights 
of  the  parties.*  And  it  has  b^n  held  tiiat  the  fiUng  of  a  daim  in  an 
attachment  case  to  the  fund  in  court  arising  from  the  sale  of  the  goods 
under  an  interlocutory  order  of  court  is  a  sufficient  exercise  by  the 
seller  of  the  right  of  stoppage.'  If,  however,  the  officer  pays  the  freight 
charges  to  the  carrier  he  is  subrogated  to  the  carrier's  rights  in  this 
i-espect  and  will  be  entitled  to  retain  the  possession  until  such  charges 
are  repaid.  In  such  a  case  the  carrier's  possession  could  not  have  been 
disturbed  until  the  freight  charges  were  paid  and  therefore  the  officer 
was  justified  in  paying  them.* 

408.  Assignee  for  Creditors  or  in  Bankruptcy. — ^A  general  assign- 
ment by  the  buyer  for  the  benefit  of  his  creditors  does  not  affect  the 
seller's  right  of  stoppage  •  but  if  the  right  is  not  exercised  before 
delivery  to  the  assignee  the  title  vests  in  the  assignee  free  from  any 
claim  of  the  seller  based  on  his  right  of  stoppage.'^  The  assignee  may 
refuse  to  accept  the  goods  and  thus  enable  the  seller  to  exercise  his 
right,  and  it  would  seem  that  the  buyer  could  before  the  assignment 
refuse  to  accept  and  thus  in  effect  exercise  the  right  for  the  seller  and 
deprive  bis  assignee  of  any  right  to  take  possession ;  and  a  fortiori  his 
refusal  to  accept  will  enable  the  seller  to  exercise  his  right  in  case  l^e 
assignee  has  not  prior  thereto  acquired  the  pc^session.^^  A  messen- 
ger appointed  for  an  insolvent  buyer  cannot  receive  goods  so  as  to 
terminate  the  right  of  stoppage  in  transitu;  he  acts  in  a  passive 
capacity  merely  as  custodian,  until  an  assignee  is  appointed,  and  has 
no  more  authority  ex  officio  than  a  carrier  or  middleman.  Therefore 
while  the  goods  are  in  his  hands  the  right  may  be  exercised."  An 
adjudication  of  bankruptcy  against  the  buyer  while  the  goods  are  in 
transit  does  not  defeat  the  seller's  right  of  stoppage,  but  if  the  a.ssignee 
in  bankruptcy  takes  possession,  thus  ending  the  transitus  before  the 
right  of  stoppage  is  exercised,  he  may  hold  the  goods  as  against  the 
seller  whose  right  of  stoppage  terminated  with  the  transitus.^'  On 
the  other  hand  if  the  right  has  been  duly  exercised  by  the  seller  before 

6.  Hause  v.  Judson,  4  Dana  (Ky.)  48  Am.  Rep.  110. 

7,  2?  Am.  Dec.  377;  O'Brien  v.  Nor-  11.  Tufts  v.  Sylvester,  79  Me.  213, 
ris,  16  Md.  122,  77  Am.  Dec.  284.        9  All.  357,  1  A.  S.  R.  303.   See  also 

7.  O'Brien  v.  Norris,  16  Md.  122,  Naylor  v.  Dennie,  8  Pick.  (Mass.)  198, 


8.  Kudcnr  V.  Donovan,  13  Ean.  251,  Notes:  19  Am.  Dec.  92;  29  Am. 
19  Am.  Rep.  84.  Dec.  392;  1  A.  S.  R.  314. 

9.  Loeb  V.  Peteis,  63  Ala.  243,  35  12.  Tufts  v.  Sylvester,  79  Me.  213, 
Am.  Rep.  17;  Johnson  v.  Eveleth,  93  9  Atl.  357,  1  A.  S.  R.  303. 

iMe.  306,  45  Atl.  35,  48  L.R.A.  50;  13.  Ellis  v.  Hunt,  3  T.  R.  464,  1 

Brewer  Lumber  Co.  v.  Boston,  etc.,  R.  Rev.  Rep.  743,  23  Eng.  Rul.  Cas.  416; 

Co.,  179  Mass.  228,  60  N.  E.  548,  88  Bird  v.  Brown,  4  Exeh.  786,  19  L.  J. 

A.  S.  R.  375,  54  L.R.A.  435;  Cbandlra:  Exeh.  154,  14  Jur.  132,  23  Eng.  Eul. 

V.  Fulton,  10  Tex.  2,  60  Am.  Dec.  188.  Cas.  422. 

10.  McEbroy  v.  Seery,  61  Md.  389, 
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the  tran^t  was  ended,  the  fact  that  the  gooda  subsequently  come  into 
the  hands  of  the  buyer's  assignee  in  bankruptcy  will  not  affect  the 
right  of  the  seller  to  recover  their  possession.^* 

AO'.  Resale  Generally. — sale  for  a  valuable  consideration,  unac- 
companied by  a  transfer  of  the  bill  of  lading,  or  other  documents  of 
title,  although  quite  sufficient  to  pass  the  property  in  the  gooda,  will 
not  affect  the  right  of  the  seller  to  stop  them  in  transitu.**  In  such 
a  case  it  is  said  that  the  absence  of  the  bill  of  lading  is  considered  as 
constructive  notice  that  the  buyer  has  not  paid  for  the  goods,  and 
that  the  seller  has  not  waived  his  right  of  resuming  his  lien  for  the 
purchase  money.**  This  is  especially  true  if  the  sale  was  made  in 
anticipation  of  the  shipment  and  before  the  shipment  was  in  fact 
made;  *'  and  a  fortiori  the  right  will  not  be  defeated  by  an  apparent 
sale,  fraudulently  made,  without  consideration,  for  the  purpose  of 
defeating  the  ri^t.*'  Where  the  carrier  issues  to  the  buyer  a  receipt 
for  the  freight  and  wharfage  it  has  been  held  that  the  right  of  stoppage 
could  be  exercised  as  against  a  purchaser  for  value  taking  a  transfer  of 
such  receipts,  if  exercised  before  delivery  of  the  goods  to  the  purchaser, 
as  such  a  receipt  is  not  on  the  same  basis  aa  a  bill  of  lading.**  Where 
Uie  buyer  handed  over  the  bill  of  lading,  without  indorsement,  how- 
ever, to  a  creditor  in  payment  of  an  antecedent  debt  and  gave  him  an 
order  on  the  carrier  for  the  delivery  of  the  goods,  and  the  carrier  on 
the  presentation  of  such  order  promised  to  reship  the  goods  as  direct- 
ed, giving  him  a  receipt  to  such  effect,  it  was  held  that  there  was  not 
such  a  termination  of  the  transit  as  to  deprive  the  seller  of  his  right  of 
stoppage  in  transitu.*'  And  it  has  been  held  that  where  the  buyer 
without  having  acquired  possession  of  lumber  sells  it  to  the  carrier, 
in  consideration  of  the  freight  due  thereon  and  other  existing  indebt- 
edness, this  does  not  terminate  tiie  transit  and  the  seller  may  neverthe- 
less exercise  his  right  of  stoppage  as  agahast  any  claim  of  the  carrier 

14,  Litt  V.  Cowley,  7  Taunt.  169,  17  B.  363;  23  Eng.  Rul.  Cas.  433. 

Rev.  Rep.  482,  23  Eng.  Rul.  Cas.  411.     16.  Chandler  v,  Fulton,  10  Tex.  2, 

15.  Ocean  Steamship  Co.  v.  Ehrlich,  60  Am.  Dec.  188. 

88  Ga.  502,  14  S.  E,  707,  30  A.  S.  R.  17.  Ilsley  v.  Stubbs,  9  Mass.  65,  6 

164;  Pattison  v.  Culton.  33  Ind.  240,  Am.  Dec.  29. 

6  Am.  Rep.  199;  Chandler  v.  Fcdton,  18.  Kingman  v.  Denison,  84  Mich. 

10  Tex.  2,  60  Am.  Dec.  188;  Ex  parte  608,  48  N.  W.  26,  22  A.  S.  B.  7U,  11 

Daris,  13  Ch.  D.  628,  42  L.  T.  N.  S.  L.R.A.  347. 

270,  47  W.  R.  481,  4  Eng.  Rul.  Cas.'  19.  Ocean  Steamship  Co.  v.  Ehrlich, 

851;  Dixon  v.  Yates,  5  B.  &  Ad.  313,  88  Ga.  502,  14  S.  E.  707,  30  A.  S.  R. 

27  E.  C.  L.  86,  39  Rev.  Rep.  489,  23  164.    As  to  the  rights  of  a  transferee 

Eng.  Rul.  Cas.  385;  Kemp  v.  Falk,  7  of  the  bill  of  lading,  see  the  following 

App.  Cas.  573,  52  L.  J.  Ch.  167,  47  paragraph. 

L.  T.  N.  S.  454,  31  W.  R.  125,  23  20.  Bnman  v.  Atlantic,  ete.,  B.  Co., 

Eng.  Rul.  Cas.  309.  108  Ga.  70,  33  &  E.  836,  76  A.  S.  B. 

Notes:  29  Am.  Dee.  393;  105  A.  S.  26. 
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as  a  purchaser.*  It  has  also  been  held  that  the  right  is  not  lost  where 
goods  consigned  are  never  received  by  the  buyer,  but  are  received  by 
his  mortgagees,  who  are  in  possession  of  his  store  when  the  goods 
arrive,  although  they  have  a  mortgage  covering  after  acquired  prop- 
erty and  sell  the  goods  under  it,  the  mortgagees  themselves  becoming 
the  purchasers.' 

'  410.  Transfer  of  BUI  of  Lading  or  Other  Documents  of  Title. — ^If 
the  seller  has  taken  a  bill  of  lading  in  the  name  of  the  buyer,  or  has 
transferred  to  him  a  bill  of  lading  taken  in  his  own  name  and  nego- 
tiable  in  form,  a  transfer  of  such  bill  of  lading  by  the  buyer  to  a  bona 
fide  purchaser  for  value,  even  though  the  goods  are  in  trandt,  will 
defeat  the  right  of  the  seller  to  stop  the  goods,*  and  the  transfer  of  the 
bill  of  lading,  by  way  of  pledge  or  as  collateral  security  for  a  loan, 
though  it  does  not  absolutely  defeat  the  seller's  right  of  stoppage,* 
does  prevent  him  from  asserting  that  right  as  against  the  transferee, 
imtil  the  debt  secured  by  the  transfer  has  been  discharged.*  The 
right  of  the  transferee  of  the  hill  of  lading  is  not  affected  by  the  fact 
that  the  transfer  was  not  made  until  after  the  seller  had  notified  the 
carrier  of  the  exercise  «f  his  right  of  stoppage,  the  goods  being  still  in 
transit  at  the  time  of  the  transfer.'  Where  two  bills  of  lading,  one 
marked  "original"  and  the  other  "duplicate,"  are  issued  by  the  carrier 
for  the  same  goods,  it  has  been  held  that  they  are  of  equal  value,  and 
the  transfer  by  indorsement  of  the  one  marked  "duplicate"  by  the 
consignee  defeats  the  seller's  right  of  stoppage.^    So  where  a  seller 


1.  Wheeling,  etc.,  B.  Co.  v.  Koontu,  23  Eng.  Rul  Cas.  399;  In  re  West- 
01  Ohio  St.  551,  56  N.  E.  471,  76  A.  zinthus,  5  B.  &  Ad.  817,  27  E.  C.  L. 
S.  R.  435.  201,  4  Eng.  Rul.  Caa.  845.    See  also 

2.  Kingman  v.  Denison,  84  Mich.  Spring  v.  South  Carolina  Ins.  Co.,  8 
fi08,  48  N.  W.  26,  22  A.  8.  R.  711,  U  Wheat.  268,  5  U.  S.  (L.  ed.)  614. 
L.R.A.  347.  Notes:  29  Am.  Dec.  392;  19  Am. 

3.  Loeb  V.  Peters,  63  Ala.  243,-  35  Rep.  91;  105  A.  S.  B.  362;  11  L.RA. 
Am.  Rep.  17;  Newhall  v.  Central  Pac.  349  ;  23  Eng.  Rul.  Cas.  432. 

R.  Co.,  51  Cal.  345,  21  Am.  Rep.  713;     4.  In  re  Westzinthus,  5  B.  &  Ad. 
Ocean  Steamship  Co.  v.  Ehrlich,  88  817,  27  E.  C.  L.  201,  4  Eng.  Rul.  Cas. 
Ga.  502, 14  S.  E.  707,  30  A.  S.  R.  164;  845;  Kemp  v.  Falk,  7  App.  Cas.  673, 
Fmd  V.  Sproule,  2  A.  K.  Marsh.  (Ky.)  52  L.  J.  Ch.  167,  47  L.  T.  N.  S.  454,  . 
528,  12  Am.  Dec.  439;  Hurd  v.  Bick-  31  W.  R.  125,  23  Eng.  Rul.  Cas.  399. 
ford,  85  Me.  217,  27  AU.  107,  35  A.  S.     Note:  23  Eng.  Bui.  Cas.  433. 
R.  353;  National  Bank  v.  Baltimore,      6.  Missouri  Pae.  R.  Co.  v.  Heiden- 
etc.,  R.  Co.,  99  Md.  661,  59  Atl.  134,  heimer,  82  Tei.  195,  17  S.  W.  608,  27 
105  A.  S.  R.  321;  Emery  v.  Irving  A.  S.  B.  861;  Kemp  v.  Falk,  7  App. 
Nat.  Bank,  25  Ohio  St.  360,  18  Am.  Cas.  573,  52  L.  J.  Ch.  167,  47  L.  T. 
Bep.  299;  Chandler  v.  Fulton,  10  Tex.  N.  S.  454,  31  W.  R.  125^  23  Eng.  Eul. 
2,  60  Am.  Dee.  188;  Missouri  Pac.  By.  Cas.  399. 

Co.  V.  Heidenheimer,  82  Tex.  195,  17      6.  Newhall  v.  Central  Pac  B.  Co., 
S.  W.  608,  27  A.  S.  B.  861;  Kemp  v.  51  Cal.  345,  21  Am.  Bep.  713. 
Falk,  7  App.  Cas.  573,  52  L.  J.  Cfa.      7.  Missouri  Pac.  B.  Co.  v.  Heiden- 
167,  47  L.  T.  N.  S.  454,  31  W.  B.  125,  heimer,  82  Tex.  195, 17  S.  W.  608,  27 
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delivered  to  the  buyer  a  bill  of  parcels  for  goods  lying  in  a  public  storoj 
together  with  an  order  on  the  Btorekeeper  for  their  delivery,  it  has 
been  held  that  the  seller  had  not  the  right  of  stoppage  in  transitu 
against  a  person  purchasing  bona  fide  for  a  valuable  consideration.* 
The  right  of  a  bona  fide  transferee  for  value  of  the  bill  of  lading  or 
other  document  of  title  is  recognized  in  the  Sale  of  Goods  Acts. 

411.  Who  Are  Bon*  Fide  Transferees  for  Valae^To  entitle  the 
transferee  of  the  bill  of  lading  to  protection  he  must  be  a  bona  fide  pur- 
chaser for  value;  if  he  has  notice  that  the  goods  have  not  been  paid 
for  and  that  the  buyer  is  insolvent  he  is  not  entitled  to  protection  » 
Though  there  is  authorily  to  the  contrary,'**  it  is  the  better  view  that 
one  taking  the  bill  of  lading  in  satisfaction  of  or  as  security  for  a  pre- 
existing debt  is  not  a  purchaser  for  value  and  as  such  entitled  to  protec- 
tion as  against  the  seller's  right  of  stoppage.'^  But  it  has  been  held 
that  it  is  not  necessary  that  the  transferee  be  ignorant  of  the  fact  that 
the  goods  have  not  been  paid  for;  and  if  he  takes  bona  fide,  without  a 
knowledge  of  any  such  circumstances  as  would  render  the  bill  of  la- 
ding not  fairly  and  honestly  assignable,  he  acquires  a  good  title  as 
against  the  consignor.*'  The  subpurchaser's  knowledge  of  the  insol- 
vency of  the  buyer  bears  materially  on  the  question  of  his  good  faith.** 

412.  When  Goods  Considered  in  Transitu  Generally. — It  is  obvious 
that  there  can  be  no  transitus,  and  therefore  no  stoppage  in  transitu, 
without  the  interposition  of  a  middleman  between  the  seller  and 
buyer.  The  beginning  of  the  transit  is  when  the  goods  are  delivered 
to  the  middleman  for  carriage  to  the  buyer,  the  middleman  being  the 
^uasi  agent  of  ttie  seller  for  the  purpose  of  delivery.'*  The  question 
as  to  whether  goods  sold  are  to  be  deemed  in  transit  while  being 
transported  seems  to  rest  on  the  further  question  whether  there  has 
been  an  absolute  delivery  to  the  buyer  without  the  contemplation  of 
any  further  delivery  on  the  arrival  of  the  goods  at  the  point  of  desti- 
nation.'' As  a  general  rule  goods  are  considered  in  transitu  while 
they  are  in  the  possession  of  a  carrier,  whether  by  land  or  water,  until 
they  arrive  at  the  ultimate  place  of  their  destination,  and  are  delivered 

A.  S.  R.  861.  As  to  the  execution  of  11.  Loeb  v.  Peters,  63  Ala.  243,  35 

bills  of  fading  in  duplicate,  see  general-  Am.  Rep.  17. 

ij,  Bills  of  Lading,  vol.  4,  p.  6.  Note :  29  Am.  Dee.  393. 

8.  Uollingsworth  v.  Napier,  3  Caines  As  to  who  is  a  purchaser  of  chat- 

(K.  7.)  162,  2  Am.  Dec.  268.    See  tels  for  value,  see  infra,  par.  668  et 

also  Ford  v.  Sprople,  2  A.  K.  Marsh,  seq. 

(Ky.)  528,  12  Am.  Dec.  439.  12.  Chandler  v.  Fulton,  10  Tex.  2, 

g.  Ex  p.  Davis,  13  Ch.  D.  628,  42  60  Am.  Deo.  188. 

L.  T.  N.  S.  270,  48  W.  B.  481,  4  Eng.  13.  Loeb  v.  Peters,  63  Ala.  243,  35 

RqI.  Cas.  851.  Am.  Rep.  17. 

Notes:  29  Am.  Dee.  392  ;  23  Eng.  14.  Note:  29  Am.  Dec  387. 

Bui.  Cas.  433.  15.  Stubbs  v.  Lund,  7  Mass.  453,  6 

■  10.  Note:  23  Eng.  BuL  Cas.  433.  Am.  Deo.  63^ 
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into  ihe  actual  po8Be8si<m  of  the  buyer,^*  and  it  makes  no  diff«ence 
that  the  carrier  has  been  named  or  designated  by  the  buyer.^'  A 
delivery  to  a  vessel  nominated  and  hired  by  the  buyer,  as  carrier,  is 
not  such  a  delivery  to  the  buyer  as  to  defeat  the  right  of  f^ppago 
though  the  ultimate  destination  of  the  vessel  is  not  communicated  to 
the  seller.'*  If  the  delivery  by  the  seller  is  to  the  buyer  on  wharf 
and  the  latter  ships  them  by  vessel  in  his  own  pame,  no  right  of  stop- 
page in  transitu  exists,  the  delivery  to  the  buyer  in  the  fast  instance 
being  absolute.^*  In  some  of  the  deciaions  a  distinction  is  made  betwran 
the  case  where  goods  are  shipped  by  vessel  to  be  carried  to  the  buyer's 
home  port  and  there  to  be  delivered  to  him  and  where  they  are 
delivered  to  a  ship  to  be  carried  for  the  buyer  to^  a  foreign  country, 
thus  not  contemplating  any  subsequent  actual  delivery  to  the  buyer. 
In  the  former  case  it  is  held  that  even  though  the  ship  is  owned  by  the 
buyer  Uie  goods  while  being  carried  to  the  home  port  are  to  be  deemed 
in  transit  for  the  purpose  of  stoppage  by  the  seller,**  whereas  in  the 
latter  case  the  delivery  to  the  ship  will  be  deemed  an  absolute  delivery 
and  no  right  of  stoppage  will  remain  to  the  seller,  not  only  when  the 
ship  is  owned  or  cluurtered  by  the  buyer  but  even  when  it  is  a  general 
ship.' 

413.  Buyer's  Ownership  of  Means  of  Conveyance. — There  is  some 
disagreement  on  the  point  as  to  whether  or  not  a  delivery  on  board  the 
buyer's  own  vessel  is  a  delivery  to  him  so  as  to  preclude  stoppage  in 
transitu.  It  has  been  said  that  if  the  buyer  sends  his  own  cart  or  his 
own  ship  in  charge  of  one  acting  under  his  orders,  the  goods  after 
being  packed  in  the  cart  or  stored  in  the  ship  are  not  to  be  deemed  iA 
transit,  but  as  having  been  delivered  to  the  buyer,  and  no  right  of  stop- 
page exists.*  The  rule  of  the  English  and  some  of  the  American  cases 
is,  in  general,  that  a  delivery  on  board  a  ship  or  other  vehicle  of  the 
buyer,  the  seller  having  knowledge  of  the  fact  that  it  belongs  to  the 
buyer,  is  a  delivery  to  the  buyer,  to  whatever  port  the  goods  are  con- 
signed, and  there  is  no  transitus;  •  and  the  same  rules  apply  where 
the  vessel  has  been  chartered  by  the  buyer  if,  by  the  terms  of  the 
charter  party,  the  charterer  is  owner  for  the  voyage.*  Still  it  is  gen- 

16.  Parker  v.  Mclver,  1  Deaaus.  (S.  1.  NewhaU  y.  Vargas,  13  Me.  93,  29 
C.)  274,  1  Am.  Dec.  656.  Am.  Dec  489;  Stubbs  v.  Lund,  7  Mass. 

Note:  19  Am.  Rep.  89.  453,  5  Am.  Dec.  63.  See  the  following 

17.  Parker  v.  Mclver,  1  Desaus.  (S.  paragraph  as  to  the  effect  of  the  bny- 
C.)  274,  1  Am.  Dec.  656;  Chandler  v.  er's  ownership  of  th,e  means  of  convey- 
Fulton,  10  Tex.  2,  60  Am.  De€.  188.  ance  generally. 

Note:  19  Am.  Rep.  89.  2.  Note:  19  Am.  Rep.  89. 

18.  Note :  29  Am.  Dec.  388.  S.  Notes:   29  Am.  Dee,  388 j  fl2 

19.  Note:  19  Am.  Rep.  89.  L.RJl.  806;  23  Eng.  Rul.  Cafl.  429, 

20.  Newhall  v.  Vargas,  13  Me.  93,  431. 

29  Am.  Dec.  489;  Stubbs      Ltmd,  7     4.  Note:  29  Am.  Dee.  388. 
Mass.  ^3,  5  Am.  Dec.  63  and  note. 
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orally  recognized  that  the  fact  that  the  vessel  on  which  goods  are 
shipped  to  the  buyer  is  owned  by  or  chartered  by  him,  if  also  in  gen- 
eral service,  does  not  necessarily  constitute  an  absolute  delivery  to  the 
buyer,  thereby  depriving  the  seller  of  his  right  of  stoppage ;  *  so  if  the 
buyer  has  merely,  in  effect,  contracted  with  the  carrier,  as  carrier,  for 
the  transportation  of  the  goods,  a  delivery  on  board  the  vessel  is  the 
same  as  a  delivery  on  board  any  general  ship,  and  a  transitus  is  inters 
posed  between  buyer  and  seller.*  A  seller  who  delivers  goods  into 
the  buyer's  own  ship  may  restrain  the  effect  of  such  delivery  and  pre- 
serve his  right  of  stoppage  in  transitu  by  taking  bills  of  lading  for 
the  goods  to  be  delivered  to  his  order  or  assigns.'  In  a  number  of 
American  cases  the  doctrine  is  laid  down  that  where  the  goods  are 
delivered  on  board  the  buyer's  vessel  to  be  transported  to  him.  they 
are  in  transitu  until  they  reach  him ;  whereas,  if  they  are  to  be  carried 
to  a  foreign  market,  or  to  another  party,  there  is  no  transitus,  the 
master  of  the  vessel  being  regarded  as  the  buyer's  agent  to  receive 
absoli^te  delivery  *  '  In  the  latter  case  the  fact  that  the  master  of  the 
ship  IS  one  of  the  buyers  does  not  necessarily  constitute  a  delivery  to 
the  ship  an  absolute  delivery  to  the  buyers  so  as  to  deprive  the  seller 
of  his  right  of  stoppage.* 

414.  Delivery  to  Agent  of  Buyer  Generally. — ^Where  the  delivery 
by  the  seller  is  to  an  agent  of  the  buyer  to  hold  and  not  for  the  pur- 
pose of  transportation  to  the  latter,  such  delivery  is  ordinarily  deemed 
absolute  and  the  goods,  while  in  the  agent's  hands,  are  not  deemed  in 
transit  so  as  to  give  the  seller  any  right  to  stop  their  delivery  by  the 
agent  to  his  principal,"  though  the  delivery  is  to  an  agent  of  the  buyer 
who  holds  them  as  a  forwarder  awaiting  orders  of  the  buyer  as  to  fur- 
ther shipment.'*  So  a  delivery  on  board  of  a  vessel  appointed  by  the 
buyer  to  receive  it,  not  for  the  purpose  of  transportation  to  him,  or  to 
a  place  appointed  by  him  to  be  delivered  there  for  his  use,  hut  to  be 
shipped  by  such  vessel,  in  his  name,  from  his  own  place  of  residence 
and  business  to  a  third  person,  is  a. termination  of  the  transit  or  abso- 

5.  Stubbs  V.  Lund,  7  Mass.  453,  5     Note:  29  Am.  Dec.  388. 

Am.  Dec.  63 ;  Ilsley  v.  Stubbs,  9  Mass.  This  distinction  is  also  made  whether 

65,  6  Am,  Dec.  29;  Parker  v.  Mclver,  the  buyer  owns  the  vessel  or  not.  See 

1  Desaus.  (S.  C.)  274,  1  Am.  Dec.  the  preceding  paragraph. 

656.  9.  Stubbs  v.  Lund,  7  Mass.  453,  6 

Notes:  19  Am.  Rep.  89;  62  LJI.A,  Am.  Dec.  63. 

806.  10.  Ford  v.  Sproule,  2  A.  K.  Marsh. 

6.  Note:  29  Am.  Dec.  388,  (Ky.)  528,  12  Am.  Dec.  439;  Hause 

7.  Note:  19  Am.  Rep.  89.  Judson,  4  Dana  (Ky.)  7,  29  Am. 

8.  NewhaU  v.  Vargas,  13  Me.  93,  Dee.  377;  Newhall  v.  Vargas,  13  Me. 
29  Am.  Dec.  489;  Stubbs  v.  Lund,  7  93,  29  Am.  Dec.  489. 

Mass.  453,  5  Am.  Dec.  63;  Ilsley  v.  Notes:  19  Am.  Rep.  90;  23  Eng. 
Stubbs,  9  Mass.  65,  6  Am.  Dee.  29.  Rul.  Cas.  429, 

See  also  Cross  v.  O'Donnell,  44  N.  Y.  11.  Notes:  19  Aio.  Bep.  90;  11 
661,  4  Am.  Rep.  721.  L.R.A.  349. 
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lute  delivery  to  the  buyer  ancl  the  right  of  the  seller  to  stop  in  transitu 
is  at  an  end.^^  If,  however,  the  delivery  is  to  the  agent  as  carrier  of 
the  buyer  to  be  forwarded,  the  transit  is  not  terminated  by  l^eir  com- 
ing into  the  agenf's  hands.** 

415.  Right  as  Affected  by.  Termination  of  Transit  Generally. — ^As 
the  phrase  right  of  "stoppage  in  transitu"  implies,  the  right  terminate 
with  the  transit,  and  is  completely  lost  by  a  termination  of  the  transit 
and  an  actual  or  constructive  delivery  to  the  buyer.**  The  courts  have 
frequently  recognized  the  difficulty  of  laying  down  specific  rules  for 
determining  when  the  transit  is  ended  and  thereby  the  seller's  right  of 
stoppage.**  Notwithstanding  the  arrival  of  the  goods  at  the  destina- 
tion appointed  for  them,  they  are  to  be  deemed  in  transit  so  far  as  the 
buyer's  right  to  stop  them  is  concerned  so  long  as  they  remain  in  the 
carrier's  possession  as  carrier;  that  is  to  say,  until  the  carrier  has  either 
delivered  them  or  consented  to  hold  them  as  the  buyer's  agent  for 
custody,  or  the  buyer  has  performed  some  act  of  ownership  respecting 
them.'*  Undoubtedly  if  the  buyer  expressly  refuses  to  accept  delivery 
from  the  carrier  the  transit  is  not  ended  by  the  arrival  at  the  destina- 
tion so  as  to  defeat  the  seller's  right  of  stoppage.*^  Where  the  goods 

12.  Bowley  v.  Bigelow,  12  Pick.  108  Qa.  70,  33  8.  E.  836,  75  A.  S.  R. 
(Mass.)  307,  23  Am.  Dee.  607.  26;  Newhall  v.  Vargas,  13  Me.  93,  29 

13.  Johnson  v.  Eveleth,  93  Me.  306,  Am.  Dec.  489;  Naylor  v.  Dennie,  8 
45  Atl.  35,  48  L.R.A.  50;  Chandler  v.  Pick.  (Mass.)  198,  19  Am.  Dec.  319; 
Fulton,  10  Tex.  2,  60  Am.  Deo.  188;  Brewer  Lumber  Co.  v.  Boston,  etc.,  R. 
Harris  v.  Tenney,  85  Tex.  254,  20  S.  Co.,  179  Mass.  228,  60  N.  E.  548,  88 
W.  82,  34  A.  S.  R.  796.  A.  S.  R.  375,  54  L.R.A.  435;  Farrell 

Notes:  29  Am.  Dec.  388;  19  Am.  v.  Richmond,  etc.,  R.  Co.,  102  N.  C. 

Rep.  90;  60  Am,  Rep.  55;  23  Eng.  390,  9  S.  E.  302,  11  A.  S.  R.  7G0,  3 

Rul.  Cas.  428.  L.R.A.  647;  Calahan  v.  Babcock,  21 

14.  In  re  W.  A.  Patterson  Co.,  186  Ohio  St.  281,  8  Am.  Rep.  63;  Wheel- 
Fed.  629,  108  C.  C.  A.  493,  34  L.R.A.  ing,  etc.,  R.  Co.  v.  Koontz,  61  Ohiu 
(N.S.)  31;  Newhall  v.  Central  Pac.  R.  St  551,  56  N.  E.  471,  76  A.  S.  R.  435; 
Co.,  51  Cal.  345,  21  Am.  Rep.  713;  Pennsylvania  R.  Co.  v.  American  Oil 
Kingman  v.  Denison,  84  Midi.  608,  48  Works,  12G  Pa.  St.  485,  17  Atl.  071, 
N.  W.  26,  22  A.  S.  R.  711,  11  L.R.A.  12  A.  S.  R.  885;  Chandler  v.  Fulton, 
347;  Ilollinffsworth  V.  Napier,  3  Caines  10  Tex.  2,  60  Am.  Dec.  188;-  Harris 
(N.  Y.)  182,  2  Am.  Dee.  268;  Parker  v.  Tenney,  85  Tex.  254,  20  S.  W.  82, 
V.  Mclver,  1  Desaus.  (S.  C.)  274,  1  34  A.  S.  R.  796;  Jeffris  v.  Fitoliburg 
Am.  Dee.  650;  Chandler  v.  Fulton,  10  R.  Co.,  93  Wis.  250,  67  N.  W.  424,  57 
Tex.  2,  00  Am.  Dec.  188.  A.  S.  R.  919,  33  L.R.A.  351;  Kemp  v. 

Notes:  29  Am.  Dec.  389;  3  L.R.A.  Fatk,  7  App.  Cas.  573,  52  L.  J.  Cb. 
649.  167,  47  L.  T.  N.  S.  454,  31  W.  R.  125, 

15.  Sawyer  v.  Joslin,  20  Vt.  172,  23  Eng.  Rul.  Cas.  399. 

49  Am.  Dec.  768.  Notes:  29  Am.  Dec.  389;  19  Am. 

18.  Jacobs  V.  Bentley,  86  Ark.  186,  Rep.  91;  60  Am.  Rep.  51;  1  A.  S.  R. 

110  S.  W.  694,  126  A.  S.  R.  1086;  312;  3  L.R.A.  648;  23  Eng.  Rul.  Cas. 

Oeean  Steamship  Co.  v.  Ebrlich,  88  427,  430. 

104;  Branan  v,  AUantic,  etc.,  R.  Co.,  17.  Tufts  v.  Sylvester.  79  Me.  213, 

Oa.        14  8.  E.  707,  30  A.  S.  B.  9  AO.  357,  1  A.  S.  B.  303;  Naylor  t. 
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remain  ia  the  actual  poaseeeion  of  the  carrier,  it  omms  that  the  exist- 
ence of  the  carrier's  lien  for  unpaid  freight  raises  a  strong  presump- 
tion that  the  carrier  continues  to  hold  the  goods  aa  carrier,  and  not  as 
warehouseman ;  and  in  order  to  overcome  this  presumption  there  must 
be  proof  of  some  arrangement  or  agreement  between  the  buyer  and 
the  carrier,  whereby  the  latter,  while  retaining  his  lien,  becomes  the 
agent  of  the  buyer  to  keep  the  ^eods  for  him.'^ 

416.  Demand  by  Buyer  as  Terminating  Transit. — The  transit  is 
not  terminated  by  the  mere  interposition  of  a  claim  to  the  goods  by  the 
buyer,**  or  by  the  delivery  by  the  buyer  of  an  order  to  the  carrier 
directing  delivery  of  the  goods  to  a  third  person  on  payment  of  the 
freight,**  though  the  carrier  promises  such  person  to  hold  the  goods 
subject  to  his  order.'  In  some  cases  the  view  is  taken  that  if  the  car- 
rier refuses  to  deliver  the  goods  to  the  buyer  on  demand  or  postpones 
delivery  the  transit  is  not  ended,  and  irrespective  of  such  demand  the 
right  of  stoppage  may  still  be  exercised.*  In  other  cases,  especially  in 
England,  the  view  is  taken  that  after  a  proper  demand  on  the  carrier 
for  possession  and  tender  of  the  freight  charges  by  tlie  buyer,  though 
the  demand  is  refused,  the  transit  is  deemed  ended  and  the  seller  can- 
not thereafter  exereise  his  right  of  stoppage,  as  the  carrier  cannot  by  a 
wrongful  refusal  to  deliver  extend  the  time  during  which  the  right 
of  stoppage  may  be  exercised  by  the  seller.' 

417.  Sufficiency  of  Delivery  to  End  Transit  Generally.— The 
delivery  required  to  put  an  end  to  the  transit  and  defeat  the  seller's 
right  of  stopping  goods  in  transitu  differs  from  that  required  merely 
to  pass  the  property  in  the  goods  and  put  them  at  the  buyer'?  risk ; 
and  in  this  connection  it  has  been  said  that  it  must  be  actual  delivery 
or  its  equivalent,  and  that  to  constitute  such  delivery,  there  must  be 
a  "corporal  touch"  of  the  goods.*  This  expression  must  be  understood 
figuratively,  however,  if  it  is  ever  true,*  and  Lord  Kenyon  admitted 

Dennie,  8  Fiek.  (Ifaas.)  108,  19  Am.  302,  11  A.  S.     760,  3  L.R.A.  647. 

Dec  319.  20.  Jeflfria  v.  Fiteliburg  R.  Co.,  93 

Notes:  29  Am.  Deo.  392;  19  Am.  Wis.  250,  67  N.  W.  424,  57  A.  S.  K. 

Bep.  92;  23  Eng.  Rul.  Cas.  428,  431.  919,  33  L.R.A.  351. 

18.  Farrell  v.  Richmond,  etc.,  R.  1.  Branan  v.  Atlanta,  etc.,  R.  Co., 
Co.,  102  N.  C.  390,  9  S.  E.  302,  11  A.  108  Ga.  70,  35  S.  E.  83G,  75  A.  S.  R. 
S.  R.  760,  3  L.R.A.  647;  Jeffris  v.  26. 

Fitchburc  R.  Co..  93  Wis.  250,  67  N.  2.  Chandler  v.  Fulton,  10  Tex.  2, 

W.  424, '57  A.  S.  R.  919,  33  L.R.A.  60  Am.  Dec.  188. 

351.    See  also  Brewer  Lumber  Co.  v.  Note:  29  Am.  Dec.  392. 

Boston,  etc.,  R.  Co.,  179  Mass.  228,  GO  3.  Bird  v.  Brown,  4  Exeh.  786,  19 

E.  548,  88  A.  S.  R.  376,  54  LJI.A.  L.  J.  Exch.  154,  14  Jur.  132,  23  Eng. 

435.  Rul.  Cas.  422. 

Note:  30  A.  S.  R.  166.  Note:  23  Eng.  Rul.  Cas.  431. 

19.  Newhall  v.  Vargas,  13  Me.  93,  4.  Note:  29  Am.  Dec.  389. 

29  Am.  Dec.  489 ;  Farrell  v.  Richmond,  5.  Ford  v.  Sproule,  2  A.  K.  Marsh, 

etc.,  K.  Co.,  102  N.  C.  390,  9  S.  £.  (Ky.)  528, 12  Am.  Deo.  439;  Sawyer 
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having  on  one  occasion  made  the  remark  that  a  "corporal  touch"  was 
necessary,  and  expressed  a  wish  that  "the  expression  had  never  been 
used,"  because  it  said  "too  much."  "All  that  is  necessary,"  said  he, 
"is  that  the  consignee  exercise  some  act  of  ownership  on  the  property 
oonsigned  to  him."  •  While  the  transit  ia  considered  to  continue  so 
long  as  the  carrier  holds  as  such,  it  is  well  recognized  that  there  may  be 
a  delivery  to  the  buyer  putting  an  end'to  the  seller's  right  of  stoppage 
without  a  manual  possession  being  taken7  And,  as  a  general  rule, 
there  is  a  constructive  delivery  to  and  possession  taken  by  the  buyer, 
after  the  goods  reach  their  destination  when  the  carrier  enters  express- 
ly or  by  implication  into  a  new  agreement,  distinct  from  the  original 
contract  for  carriage,  to  hold  the  goods  for  the  buyer,  as  bis  agent,  not 
for  the  purpose  of  expediting  them  to  the  place  of  original  destination, 
pursuant  to  that  contract,  but  in  a  new  character,  for  the  purpose  of 
custody,  on  his  account,  and  subject  to  some  new  or  further  order  to 
be  given  to  him,*  as  where  the  buyer  pays  the  freight  and  receipts  for 
the  goods  though  they  are  left  with  the  carrier  to  be  thereafter  called 
for.*  After  the  goods  have  reached  their  destination  a  delivery  by 
the  carrier  to  the  agent  of  the  buyer  to  hold  for  him  terminates  the 
transit  in  so  far  as  the  seller's  right  of  stoppage  is  concemed,^^  and 
as  a  general  rule  wherever  the  goods  reach  the  hands  of  agents  of  the 
buyer  authorized  to  receive  them  and  give  them  a  new  d^tination,  or 
awaiting  his  orders  as  to  their  future  destination,  they  are  deemed 
delivered  and  the  transit  is  ended.**  The  fact  that  the  goods  are  taken 
from  the  carrier  by  one  having  no  authority  from  the  buyer  to  do  so 
will  not  terminate  the  seller's  right  of  stoppage,*^  and  so  it  has  been 
held  that  the  fact  that  the  goods  are  taken  from  the  carrier  by  a  team- 
ster or  truckman  and  placed  in  the  store  of  the  buyer,  without  his 
knowledge  or  authorization,  and  remained  there  without  any  claim 
thereto  by  him  as  owner  would  not  defeat  the  seller's  right  of  stop- 
page.*' It  has  also  been  held  that  a  delivery  of  goods  at  a  stoTOliou-n- 

T.  Joslin,  20  Vt.  172,  49  Am.  Dee.  768;  Steamship  Co.  v.  Ehriich,  88  Ga.  502, 

Ellis  V.  Hunt,  3  T.  R.  464,  1  Rev.  Rep.  14  S.  E.  707,  30  A.  S.  R.  164. 

743,  23  Eng.  Rul.  Cas.  416.  Note:  30  A.  S.  R.  166. 

Note:  29  Am.  Dec.  389.  10.  Notes:  29  Am.  Dec.  390;  19  Am. 

6.  Note:  29  Am.  Dec.  389.  Rep.  90;  34  L,R.A.(N.S.)  31;  23  Eng. 

7.  EUis  V.  Hunt.  3  T.  R.  464. 1  Rev.  Rul.  Caa.  440. 

Rep.  743.  23  Eng.  Rul.  Cas.  416.  11.  Note:  29  Am.  Dec.  390. 

Note:  29  Am.  Deo.  391.  IS.  Kingman  v.  Denison,  84  Mich. 

8.  Langstaff  v.  Stix,  64  Miss.  171,  608,  48  N.  W.  26,  22  A.  S.  R.  711, 11 
1  So.  97,  60  Am.  Rep.  49;  JeflEris  v.  L.R.A.  347.    See  supra,  par.  407,  as 
Pitchburg  R.  Co.,  93  Wis.  250,  67  N.  to  the  efEeet  of  a  levy  of  an  execution 
W.  424,  57  A.  S.  R.  919,  33  L.R.A.  351.  or  attachment  by  creditors  of  the  buy- 
Notes:  29  Am.  Dec.  389;  23  Eng.  er. 

Rul.  Cas.  428.  13.  Kingman  v.  Deniwm,  84  Mich. 

9.  Langstaff  v.  Stix,  64  Miss.  171,  1  608,  48  N.  W.26,22A.S.B.711,U 
So.  97, 60  Am.  Rep.  49.  But  see  Ocean  L.R.A.  347. 
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formerly  occupied  by  the  buyer,  but  at  the  time  in  the  poaseaaion  of  a 
aherifiF  by  virtue  of  seizuze  under  attachment,  is  not  a  delivery  to  the 
buyer,  and  a  levy  thereafter  made  cannot  affect  the  seller's  right  of 
stoppage  in  transitu.'* 

418.  Notice  of  Arrival;  Warehousing  Goods;  Landing  on  Wharf.-- • 
The  mere  act  of  the  carrier  or  middleman  in  giving  notice  to  the  buyer 
of  the  arrival  of  the  goods  is  not  a  termination  of  the  transit.**  So  a 
delivery  by  the  carrier  to  a  warehouseman,  not  as  the  buyer's  agent, 
but  in  the  ordinary  course  of  business  as  a  middleman,  is  not  a  delivery 
to  the  buyer,  and  therefore  the  mere  transfer  of  the  goods  to  a  ware- 
house at  the  end  of  the  route  to  wait  the  payment  of  charges  is  not, 
ipso  facto,  a  delivery  so  as  to  cut  o£F  the  right  of  stoppage  in  transitu. 
Where  the  warehouseman  receives  the  property,  as  agent  for  the  car- 
rier, to  hold  until  the  freight  and  other  charges  are  paid,  the  transitus 
still  continues.**  An^  according  to  the  better  view  where  the  carrier 
deposits  the  goods  in  its  own  warehouse  or  depot  at  the  point  of  desti- 
nation Uie  tran^t  is  not  deemed  ended/^  even  though  the  buyer  is  noti- 
fied by  the  carrier  of  the  arrival  and  warehousing  of  the  goods,  if  the 
buyer  has  not  assented  thereto.**  It  has  been  held,  however,  that  it  is 
otherwise  where  the  buyer  has  assented  to  the  warehousing  of  the 
goods.**  Ordinarily  the  entry  of  the  goods  at  the  custom  house  with- 
out paying  the  duties  does  not  terminate  the  transit,**  and  so  the  pos- 
session of  the  goods  by  officers  of  the  customs  prior  to  entry  is  not  such 
pc^session  by  the  buyer  as  will  terminate  the  right  of  stoppage.*  And 
it  has  beffli  held  that  goods  stored  in  the  custom  house  in  consequence 
of  the  loss  of  the  invoice  are  subject  to  the  seller's  right  of  stoppage, 
though  the  freight  is  paid,  because  by  reason  of  the  loss  of  the  invoice 
they  could  not  be  entered  at  the  custom  house,  and  the  buyer  could 
not.  therefore  obtain  actuEiI  possession.*  The  question  wheth^  the 
landing  of  the  goods  on  a  wharf  terminates  the  transit  seema  to  depend 
on  whether  the  duties  of  the  carrier  with  respect  to  the  goods  have 

14  Kingman  v.  Denison,  84  Mich,  etc.,  R.  Co.,  179  Mass.  228,  60  N.  E. 

608, 48  K.  W.  26,  22  A.  S.  R.  711,  U  548,  88  A.  S.  B.  875,  64  LJt.A.  435; 

LJI.A.  347.  As  to  the  eserdse  of  the  Calahan  v.  Baboock,  21  Ohio  St.  281, 

Tif^t  of  stoppage  as  against  levying  8  Am.  Rep.  63;  Jeffria  v.  Fitohbni^ 

erediton  of  the  bnyer,  see  anpra,  par.  B.  Co.,  93  Wis.  250,  67  N.  W.  424,  57 

407.  A.  S.  R.  919,  S3  LJt.A.  351. 

15.  Bzewer  limnber  Co.  v.  Boston,  Note:  23  Eng.  Ral.  Cas.  429,  432. 
etc,  R.  Co.,  179  Mass.  228,  60  N.  E.  18.  Note:  29  Am.  Dec  391. 

648,  88  A.  S.  R.  375,  54  L.R.A.  435;  19.  Note:  29  Am.  Dec.  391. 

Wheeling,  etc.,  R.  Co.  v.  Koontz,  61  SO.  Newhall  v.  Vargas,  13  Me.  93, 29 

Ohio  St.  551, 56  N.  E.  471, 76  A.  S.  R.  Am.  Dee.  489;  Chandler  v.  Fulton,  10 

435;  Chandler  v.  Fulton,  10  Tex.  2,  Tex.  2,  60  Am.  Dee.  188. 

60  Am.  Dee.  18&  Notes:  29  Am.  Dee.  391:  1  A.  S.  R. 

Note:  23  Eng.  Rnl.  Cas.  431.  313;  23  Eng.  RuL  Cas.  432. 

16.  Note:  29  Am.  Dee.  390.  1.  Note:  11  UR.A.  348. 

17.  Brewer  Lumber  Co.  v.  Boston,  2.  Note:  29  Am.  Dee.  391. 
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thereby  ceased  and  he  has  relinquished  all  claim  on  the  goods.*  It  has 
been  held  that  though  the  goods  were  landed  on  the  vharf  owned  by 

the  carrier  and  the  freight  was  paid,  this  itself  does  not  terminate  the 
right  of  stoppage  if  the  goods  have  not  been  taken  away  by  the 
buyer.*  On  the  other  hand  it  has  been  held  that  the  landing  of  the 
goods  upon  a  wharf  is  a  delivery,  terminating  the  transit  and  divesting 
the  right  of  stoppage,  when  by  such  luiding  all  the  duties  «nd 
responsibilities  of  the  carrier  in  regard  to  the  goo^  ceased,  and  no  duty 
or  responsibility  was  cast  upon  the  wharfinger,  and  the  goods  lay  on 
the  wharf,  subject  to  the  control  and  direction  of  the  buyer  only,  and 
it  appears  that  merchants  in  the  course  of  business  received  their  goods 
at  the  wharf.' 

419.  Interception  during  Transit;  Continuity  of  Original  Ship- 
ment; Reshipment — The  buyer  may  intercept  the  goods  short  of  their 
ultimate  destination,  and  if  he  does  so  and  takeft  actual  or  constructive 

possession,  the  delivery  is  complete  and  the  right  of  stoppage  is  gone.* 
The  right  do^  not  terminate  with  the  possession  of  the  initial  carrier, 
but  continues  during  the  possession  of  the  successive  connecting  car- 
riers  or  the  like,  so  long  as  the  property  is  on  its  continuous  and  unin- 
terrupted way  to  the  buyer.'  So  where  the  goods  are  in  the  hands  of  a 
wharfinger,  warehouseman,  or  forwarder  at  an  intermediate  stage 
between  the  original  inception  of  the  transit  and  its  termination,  they 
«K  subject  to  the  right  of  stoppage  because  such  person  is  merely  an 
agent  to  expedite  the  carriage.*  It  has  been  held  that  while  the  goods 
are  on  drays  of  a  truckman  in  process  of  being  carried  from  a  railway 
depot  to  the  store  of  the  buyer,  they  are  still  subject  to  the  right  of 
stoppage  though  the  placing  of  the  goods  on  such  drays  was  done  at 
the  instance  of  the  buyer.*  "Where  the  property  has  reached  its  orig- 
inal ultimate  destination,  and  is  reshipped  by  the  buyer,  without 
taking  actual  possession,  to  another  destination,  the  better  view  is  that 
the  original  transit  has  come  to  a  complete  end  and  with  it  the  seller's 
right  of  stoppage."  Thus  it  has  been  held  that  a  seller  has  no  right  of 
stoppage  in  transitu  after  his  buyer  has  surrendered  the  bill  of  lading 
to  tlie  railroad  company  at  the  destination  named  therein,  has  rebiUed 

5.  Note:  29  Am.  Dee.  390. 

4.  Ocean  Steamship  Co.  v.  Ehrlich, 
88  Go.  502,  14  S.  E.  707,  30  A.  S.  R. 
164. 

6.  Sawyer  v.  Joalin,  20  Vt  172,  49 
Am.  Dee.  768. 

Note:  19  Am.  Rep.  90. 

6.  Notes:  29  Am.  Dec.  389;  19  Am. 
Rep.  91;  3  L.R.A.  349;  23  Eng.  Rul. 
Cas.  431,  439. 

7.  Hause  v.  Judson,  4  Dana  (Ky.) 
7,  29  Am.  Dee.  377. 
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Notes:  29  Am.  Dee.  387:  34  L.B.A. 
31. 

8.  Hepp  V.  Glover,  15  La.  461,  36 
Am.  Dee.  206;  Chandler  v.  Fnlton,  10 
Tex.  2,  60  Am.  Dee.  188.  See  also 
Jones  V.  Earl,  37  CaL  630,  99  Am. 
Dee.  338. 

Notes:  29  Am.  Dee.  389:  34  LJt^ 
(N.S.)  32}  23  Eng.  Rul.  Gas.  440. 

fl.  Harris  v.  Tenney,  85  Tex.  254, 
20  S.  W.  82, 34  A.  S.  R.  796. 

10.  Notes:  34  UR.A.(N.8.)  31;  28 
Eng.  RuL  Cbs.  429,  431. 
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the  goods  to  a  subpurchaser  at  another  place  and  they  have  gone  on  to 
that  destination."  On  the  other  hand  where  the  buyer,  without  taking 
actual  possession  at  the  point  of  destination,  sold  the  goods  without 
indorsement  of  the  bill  of  lading,  and  gave  the  subpurchaser  an  order 
on  the  carrier  for  the  delivery  of  the  goods,  and  the  carrier  on  preft- 
entation.of  such  order  promised  to  reship  the  goods  as  directed  by  the 
subpurchaser,  giving  him  a  receipt  to  such  effect,  it  was  held  that  there 
was  not  such  a  termination  of  the  original  transit,  the  goods  not  having 
in  fact  gone  on  to  the  new  destiDation,  as  would  terminate  the  wiginid 
seller's  right  of  stoppage.** 

420.  Delivery  of  Part. — The  delivery  by  the  carrier  t6  the  buyer 
or  his  assignee  of  a  part  of  the  goods  does  not  necessarily  terminate  the 
seller's  right  of  stoppage  as  to  the  balance,*'  even  where  property  sold 
is  in  the  custody  of  a  warehouseman  and  a  part  is  delivered  by  him  to 
the  buyer  with  the  consent  of  the  seller.**  It  is  otherwise,  however, 
where  the  delivery  of  the  part  is  intended  by  the  carrier  as  a  delivery 
of  the  whole  and  the  taking  of  possession  by  the  buyer  as  the  exercise 
of  dominion  over  the  whole.**  Where  logs  are  being  driven  down  a 
river  by  a  log  driving  company  the  fact  that  some  of  tiiem  floating 
ahead  of  the  general  drive  have  reached  the  actual  possession  of  the 
buyer  does  not  give  him  such  a  constructive  possession  of  the  others  as 
to  terminate  the  seller's  right  of  stoppage.** 

421.  Exercise  of  Right  Generally. — The  mere  insolvency  of  a 
buyer  does  not  of  itself  amount  to  a  stoppage  in  transitu;  there  must 
be  some  act  on  the  part  of  the  seller  indicative  of  his  intention  to  repos- 
sess himself  of  the  goods.  The  right  is  merely  optional  with  the  seller 
to  repossess  himsdf  of  the  goods,  and  it  is  ineffectual  unless  actually 
exercised.*'  Mere  notice  to  the  buyer  of  the  exercise  of  the  right  of 
stoppage  is  insufficient.*^  So  a  buyer  who,  after  goods  have  been 
shipped  to  him,  by  fraudulent  representations  as  to  his  solvency 

11.  Xn  re  W.  A.  Patenon  Co.,  186  27  E.  C.  L.  86,  39  Rev.  Bep.  489,  23 
Fed.  629,  108  G.  C.  A.  493,  34  hSLA.  Eng.  Rul.  Gas.  385. 

(N.S.)  31.  16.  Kemp  v.  Falk,  7  App.  Cas.  573, 

12.  Branan  v.  Atlantic,  etc,  B.  Co.,  52  L.  J.  Ch.  167,  47  L.  T.  N.  S.  454, 
108  Ga.  70,  33  S.  B.  836,  75  A.  S.  a  31  W.  B.  125,  23  Eng.  Bnl.  Gas.  399. 
26.  Note:  29  Am.  Dec.  SOL 

13.  Oeean  Steamship  Co.  v.  EbrUeh,  16.  Johnson  v.  Eveleth,  93  Me.  306, 
88  Ga.  502, 14  S.  E.  707,  30  A.  S.  B.  45  Aa  35,  46  URJl.  60. 

164;  Jeffrie  ▼.  Fitehburg  B.  Co.,  93  17.  Bucker  v.  Donovan,  13  Kan. 

"Wis.  250,  67  N.  W.  424,  57  A.  S.  R.  251, 19  Am.  Rep.  84;  Mactier  v.  Frith, 

919,  33  L.B.A.  351;  Kemp  v.  Falk,  6  Wend.  (N.  Y.)  103,  21  Am.  Dec. 

7  App.  Cas.  573,  52  L.  J.  Ch.  167,  47  262;  People  v.  Eaynes,  14  Wend.  (N. 

L.  T.  N.  S.  454,  31  W.  B.  125,  23  Eng.  Y.)  546,  28  Am.  Dee.  530. 


11  Dixon     Yates,  5  B.  &  Ad.  313,  S.  B.  312;  23  Eng.  BoL  Cas.  416. 


Rnl.  Cas.  399. 

Notes:  29  Am.  Dec.  391;  19  Am. 
Bep.  91;  23  Eng.  Rul.  Cas.  433. 


648. 


Notes:  29  Am.  Dec.  394  ;  3  L.B.A. 


18.  Notes:  29  Am.  Dec.  394;  1  A. 
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induces  the  seller  to  forgo  his  right  of  stoppage  in  transitu  cannot  be 
convicted  of  obtaining  the  goods  by  false  pretenses,  as  the  title  bad 
already  passed  to  him  at  the  time  of  his  fraudulent  pretenses."  Actual 
seizure  of  the  goods  before  they  oome  into  the  hands  of  the  buyer  is  not 
essential;  a  demand  of  the  carrier,  or  notice  to  him  to  stop  tiie  goods, 
is  sufficient  and  is  the  usual  method  of  exercising  the  right ;  '*>  and  no 
particular  form  of  notice  and  demand  is  required.'  A  notice  by  the 
seller,  without  an  express  demand  to  redeliver  the  goods,  is  sufficient 
if  the  carrier  or  middleman  is  clearly  informed  that  it  is  the  intention 
and  desire  of  the  seller  to  exercise  his  right.'  If  the  goods  are  in  the 
actual  pos^bssion  of  a  servant  or  agent  of  the  carrier  the  notice  must 
be  given  in  time  to  enable  the  c^ier  with  reasonable  diligence  to 
intercept  the  delivery  by  such  servant  or  agent'  The  right  of  stop- 
page in  transitu  is  not  such  an  adverse  right  that  it  must  be  exer- 
cised against  the  will  or  consent  of  the  buyer,  and  therefore  the 
fact  that  it  is  exercised  with  j^he  consent  of  the  buyer  is  immaterial 
even  as  regards  persons  claiming  under  the  buyer  such  as  levying 
creditors ;  *  and  the  buyer  may  in  effect  exercise  for  the  seller  his  ri^t 
of  stoppage  by  refusing,  in  case  he  becomes  insolvent,  to  receive  the 
goods,  thereby  prolonging  the  transitus.* 

422.  Effect  of  Exercise  of  Right  Generally. — ^it  has  been  a  subject 
of  dispute  as  to  whether  the  right  of  an  unpaid  seller  to  stop  goods  in 
transitu  is  a  right  to  rescind  the  con^ct,  or  a  right  to  resume  the  lien 
lost  by  parting  with  the  actual  possession  of  the  goods.  The  latter  is 
unquestionably  the  better  view,  and  may  now  be  regarded  without 
doubt  as  the  settled  doctrine  and  the  exercise  of  the  right  does  not 
operate  to  rescind  the  sale  and  revest  the  title  in  the  seller.*  For  this 

19.  People  V,  Haynes,  14  Wend,  R.  Co.,  79  Me.  327,  9  AU.  895,  1  A- 


20.  Jones  v.  Earl,  37  Cai.  630,  99  2.  Jones  v.  Earl,  37  Cal.  630,  99 

Am.  Dec.  338;  Pattiaon  v.  Culton,  33  Am.  Dee.  338. 

Ind.  240,  5  Am.  Rep.  199;  Backer  t.  3.  See  the  following  paragraph. 

Donovan,  13  Kan.  251,  19  Am.  Rep.  4.  Naylor  v.  Dennie,  8  Pick.  (Mass.) 

34;  Newball  v.  Vargas,  13  Me.  93,  29  198,  19  Am.  Dec.  319. 

Am.  Dec.  489;  Allen  v.  Maine  Cent.  R.  Note:  29  Am.  Dec.  394. 

Co.,  79  Me.  327,  9  Atl.  895,  1  A.  S.  R.  6.  Tufts  v.  Sylvester,  79  Me.  213,  9 

310;  Langstaff  v.  Stix,  64  Miss.  171,  Atl.  357,  1  A.  S.  R.  303;  Naylor  v. 

1  So.  97,  60  Am.  Rep.  49;  Kemp  v,  Dennie,  8  Pick.  (Mass.)  198,  19  Am. 

Talk,  7  App.  Caa.  573,  52  L.  J.  Ch.  Dec.  319. 

167,  47  L.  T.  N.  S.  454,  31  W.  R.  125,  Notes:  29  Am.  Dec.  392;  19  Am. 

23  Eng.  Rol.  Caa.  399;  Litt  v.  Cowley,  Rep.  92;  23  Eng.  Rul.  Cas.  428. 

7  Taunt.  169,  17  Rev.  Rep,  482,  23  6.  Rncker  v.  Donovan,  13  Kan.  251, 

Eng.  Rul.  Cas.  411.  19  Am.  Rep.  84;  Hause  v.  Judson,  4 

Notes:  29  Am.  Dec  394;  19  Am,  Dana  (Ky.)  7,29  Am,  Dec.  377;  New- 
Rep.  92;  1  A,  S.  R.  313;  23  Eng.  Rul.  hall  v.  Vargas,  13  Me.  93,  29  Am.  Dec. 
Cas.  413.  489;  Newhall  v.  Vargas,  15  Me.  314, 

1.  Rucker  v.  Donovan,  13  Kan.  251,  33  Am.  Dec.  617;  Jolmsou  v.  Kveleth, 

19  Am.  R«p.  84;  Allen  v.  Maine  Cent.  93  Me.  306,  45  AtL  35,  48  T.,B.A,  50; 
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reason  if  the  buyer  haa  paid  a  part  of  the  price  the  exercise  of  the  right 
of  stoppage  by  the  seller  does  not  entitle  the  buyer  to  recover  back  such 
part  payment,'  and  the  seller  may  after  exercimng  his  right  of  stoppage 
sue  and  recover  the  agreed  price  provided  he  is  ready  and  willing  to 
deliver  the  goods  on  payment;  *  or  he  may,  after  the  exercise  of  the 
right,  maintain  an  action  for  damages  for  the  buyer's  breach  of  the 
contract  of  purchase.*  The  buyer  may  on  payment  or  tender  of  the 
price  unpaid  recover  the  posseesion  of  tiie  goods.*" 

423.  Duty  of  Carrier  or  Middleman  after  Notice  from  Seller. — ^If 
the  carrier  refuses  to  redeliver  possession  to  the  seller  after  proper 
notice  of  the  exercise  of  his  right  of  stoppage  in  transitu  and  tender 
of  the  freight  charges  and  the  like,  he  will  render  himself  liable  to 
the  seller  in  an  action  of  trover  or  the  seller  may  maintain  replevin 
and  thereby  regain  the  possessaon.^^  And  if  the  carrier  or  middleman 
delivers  the  goods  to  the  buyer  notwithstanding  proper  notice  from  the 
seller  in  exercise  of  his  right  of  stoppage,  he  will  be  liable  to  the  seller 
for  the  resulting  loss.*'  It  is  held  that  a  provision  in  the  bill  of  lading 
limiting  the  liability  of  the  carrier  for  loss  or  damage  has  no  applica- 
tion to  his  liability  to  the  seller  for  making  delivery  to  the  buyer  after 
proper  notice  by  the  seller  of  his  exercise  of  his  right  of  stoppage.** 
In  order  to  impose  liability  on  the  carrier  the  notice  not  to  deliver  to 
the  buyer  must  be  given  at  such  a  time  and  under  such  circumstances 
as  will  enable  the  carrier,  acting  wilh  proper  diligence,  to  communi- 

Eovley  v.  Bigelow,  12  Pick.  (Mass.)  tract  srcnerally,  Bee  sapra,  par.  383 

307,  23  Am.  Dec.  607;  Crose  v.  O'Don-  et  seq. 

nell,  44  N.  T.  661,  4  Am.  Rep.  721;  10.  Hause  v.  Judson,  4  Dana  (Ky.) 
Diem  v.  Koblitz,  49  Ohio  St.  41,  29  7,  29  Am.  Dec.  377;  Newhall  v.  Var- 
N.  E.  1124,  34  A.  S.  R.  531;  Patten's  gas,  15  Me.  314,  33  Am.  Dec.  617;  Pat- 
Appeal,  45  Pa.  St.  151,  84  Am.  Dec.  ten's  Appeal,  45  Pa.  St  151,  64  Am. 
479;  Penn^lvania  R.  Co.  v.  Americaa  Dec.  479. 
Oil  Works,  126  Pa.  St.  485,  17  Atl.  Note:  19  Am.  Rep.  87. 
671,  12  A.  S.  R.  885;  Kemp  v.  Falk,  11.  Rucker  t.  Donovan,  13  Kan. 
7  App.  Cas.  573,  52  L.  J.  Ch.  167,  4  251,  19  Am.  Rep.  84;  Brewer  Lumber 
L.  T.  N.  S.  454,  31  W.  R.  125,  23  Eng.  Co.  v.  Boston,  etc.,  R.  Co.,  179  Mass. 
RqL  Cas.  399.  228,  60  N.  E.  548,  88  A.  S.  R.  375,  54 

Notes:  29  Am.  Dec.  385;  19  Am.  L.R.A.  435;  Jeffria  v.  Fitchburg  R. 
Rep.  87;  3  L.R.A.  648;  23  Eng.  Rul.  Co.,  93  Wis.  250^  67  N.  W.  424,  67  A. 
Cas.  410.  8.  B.  919,  33  L.R.A.  351. 

7.  Newhall  v.  Vargas,  15  Me.  314,  12.  Jones  v.  Earl,  37  Cal.  630,  99 
33  Am.  Dec.  617;  Hurd  v.  Biekford,  Am.  Deo.  338;  Allen  v.  Maine  Cent.  R. 
85  Me.  217,  27  AtL  107,  35  A.  S.  B.  Co.,  79  Me.  327,  9  Atl.  895,  1  A.  S. 


8.  Newhall  v.  Vargas,  13  Me.  93,  29  v.  Cowley,  7  Taunt.  169,  17  Rev.  Rep. 
Am.  Dec.  489 ;  Patten's  Appeal,  45  482,  23  Eng.  Rul.  Cas.  411. 


9.  Newhall  t.  Vargas,  15  Me.  314,     13.  Rosenthal  v.  Weir,  170  N.  T. 
33  Am.  Dec.  617.   As  to  the  seller's  148,  63  K.  E.  65,  67  L.B.A.  627. 
■etioD  for  damages  for  breadi  of  eon- 


353. 


Note:  19  Am.  Rep.  87. 


R.  310;  Roaentlial  v.  Weir,  170  N.  Y. 
148,  63  N.  E.  65,  57  L.R.A.  527;  Utt 


Pa.  St.  151,  84  Am.  Dec.  479. 


Note:  29  Am.  Dec.  394. 
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cate  with  its  servants  in  time  to  prevent  delivery  to  the  buyer.**  It 
follows  from  the  rule  as  to  the  liability  of  the  carrier  to  the  seller  that 
a  nondelivery  of  goods  by  a  common  carrier  is  excused  when  the  con- 
f^ignor  exercises  his  right  of  stoppage  in  transitu,  but  such  right  must 
be  possessed  by  the  consignor  before  it  can  be  invoked  by  the  carrier  as 
a  defease  for  failure  to  deliver.'*  If  delivery  to  the  buyer  is  made  by 
the  carrier  notwithstanding  proper  notice  from  the  seller,  it  is  ineffec- 
tual to  defeat  the  seller's  rights,  and  he  may  recover  the  possession 
from  the  buyer  or  Uiird  persons  claiming  under  him.**  In  England 
it  has  been  held  that  where  due  notice  was  given  the  carrier  of  the 
exercise  by  the  buyer  of  his  right  of  stoppage  in  transitu,  the  fact  that 
the  goods  were  inadvertently  delivered  by  the  carrier  to  the  buyer  and 
canje  thereafter  into  the  hands  of  his  assignee  in  bankruptcy  will  not 
prevent  the  eeller  from  recovering  them  from  the  assignee ;  inasmuch 
as  they  did  not  come  to  the  possession  of  the  bankrupt  with  the  consent 
of  the  seller,  they  are  not  in  the  order  and  disposition  of  the  bankrupt 
within  the  bankruptcy  acts.*'  If  the  goods  have  been  sold  by  a  factor 
and  he  disobeys  the  order  of  the  seller  to  stop  the  goods  in  transit,  he 
will  be. responsible  to  his  principal  for  the  resulting  loss.** 

424.  Enforcement  and  Waiver  of  Right. — ^The  effect  of  the  exercise 
of  the  riglit  of  stoppage  in  tran^tu  is  to  restore  the  seller  to  precisely 
the  same  position  as  if  the  property  had  never  left  his  hands.  He  has 
the  same  rights  with  regard  to  it,  and  those  rights  may  be  enforced  in 
the  same  way.**  The  power  of  the  chancellor  to  enforce  the  right  has 
been  upheld  on  the  ground  that  the  right  is  of  an  equitable  origin,  and 
its  subsequent  recognition  and  enforcement  by  courts  of  law  do  not 
divest  the  court  of  chancery  of  its  jurisdiction  and  the  lien  of  the  seller 
can  best  be  enforced  in  such  courts.'^  And  where  the  goods  in  relation 
to  which  the  right  is  asserted  are  in  tiie  custody  and  under  the  control 
of  the  chancellor,  a  part  of  them  having  been  sold  by  his  order,  before 
the  right  was  asserted,  there  seems  to  be  a  peculiar  propriety  in  resort- 
ing to  the  same  tribunal  for  the  assertion  and  enforcement  of  the  right.^ 

14.  Langstaff  v.  Stix,  64  Miss.  171,  17.  Litt  v.  Cowley,  7  Taunt.  169, 17 

1  So.  97,  GO  Am.  Rep.  49;  Rosentbal  Hev.  Rep.  482,  23  Eng.  Rul.  Cas.  411. 

V.  Weir,  170  N.  Y.  148,  63  N.  E.  65,  57  18.  Howatt  v.  Davis,  5  Mimf.  (Va.) 

L.R.A.  527 ;  Kemp  v.  Falk,  7  App.  34,  7  Am.  Dec.  681. 


Caa.  573,  52  L.  J.  Ch.  167,  47  L.  T. 
N.  S.  454,  31  W.  B.  126,  23  Eng.  Rul. 

Cas.  399. 


19.  Diem  v.  Koblitz,  49  Ohio  St.  41, 
29  N.  E.  1124,  34  A.  S.  R.  531. 


20.  Ford  V.  Sproule,  2  A.  K.  Marsh. 
(Ky.)  528,  12  Am.  Dee.  439;  Hause 
V.  JudaoUf  4  Dana  (Ky.)  7,  29  Am. 
Dee.  377}  Hard  v.  Bickford,  85  Me. 
217,  27  AU.  107,  35  A.  S.  B.  353. 


Notes:  29  Am.  Dec.  394;  19  Am. 
Rep.  92;  23  Eng.  Rul.  Cas.  411. 


15.  Missouri  Pae.  R.  Co.  v.  Heiden- 
heimer,  82  Tex.  195,  17  S.  W.  608,  27 
A.  S.  R.  86L  See  Gabbusbs,  vol.  4,  p. 

848  et  seq. 


16.  Kotes:  29  Am.  Dee.  394;  19  Am. 
Rep.  92. 


1,  Hause  Judson,  4  Dana  (Ky.) 
7,  29  Am.  Dee.  377. 
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Properly  when  the  seller  seeks  in  replevin  to  regain  the  poeses- 
sioa  from  the  carrier  or  an  officer  levying  on  tiie  goods  at  the  suit 
of  other  credit<H*s  of  the  buyer  he  should  allege  and  base  his  rig^t  on 
hia  special  property.  Still  if  he  does  allege  the  absolute  or  general 
ownership,  and  without  objecti<m  the  case  is  tried  on  the  theory  of  his 
right  of  stoppage  in  transitu,  the  objection  cannot  be  first  raised  on 
appeal,  as  it  is  an  error  which  could  have  been  met  by  amendment.' 
The  commencement  of  an  action  for  the  price  of  the  goods  by  the 
seller's  attorney  without  his  knowledge,  neither  of  them  being  apprised 
that  the  transitu^  is  not  terminated,  is  no  waiver  of  the  right  of  stop- 
page if  asserted  in  a  reasonable  time,  and  if  tiie  improvident  action  is 
not  prosecuted.'  On  the  other  hand  if  the  seller  claims  title  under 
the  buyer,  aa  by  indorsement  of  the  bill  of  lading,  or  by  any  other  act 
of  transfer,  he  does  not  rely  on  his  own  right  of  stopping  in  transitu; 
but,  on  the  contrary,  he  affirms  and  establishes  the  sale  in  a  manner 
inconsistent  with  that  right.* 


XIV.  Warranties 
General  Principles 

425.  Definition  and  Nature. — A  warranty  is  an  express  or  implied 
statement  of  something  which  a  party  undertakes  shall  be  a  part  of  the 
contract,  and,  though  part  of  the  contract,  collateral  to  the  express 
object  of  it;*  and  while  it  is  a  concomitant,  it  ia-  also  a  collateral, 
«ielf-Hexistent  contract,  and  no  more  a  part  of  the  sale  than  a  covenant 
of  warranty  in  a  deed  is  part  of  the  conveyance.'  This  is  well  exempli- 
fied by  a  case  where  the  court  construed  the  complaint  in  an  action 
by  the  buyer  as  based  on  a  failure  to  perform  the  agreement  to  sell 
and  denied  thereunder  a  right  to  recover  for  the  breach  of  an  implied 
warranty  arising  ftom  the  sale.'  All  contracts  of  sale  with  warranty 
must  contain  two  iiidependent  stipulations:  (1)  an  agreement  for  the 
transfer  of  title  and  possession  from  the  seller  to  the  buyer;  (2)  a  fur- 
ther agreement  that  the  subject  of  the  sale  has  certain  qualities  and 
conditi(His.'  Warranties  are  generally  divided  into  two  classes,  express 

8.  Rnoker  v.  Donovan,  13  Kan.  251,  2  K.  B.  (Eng.)  323,  6  Ann.  Cas.  109. 

19  Am.  Rep.  84.  See  also  McCaa  v.  Elam  Drug  Co.,  114 

3.  Calaban  v.  Babcock,  21  Ohio  St.  Ala.  74,  21  So.  479,  62  A.  S.  R.  88. 
281,  8  Am.  Rep.  63.  Note:  6  Am.  Dec.  115. 

Note:  29  Am.  Dec.  387.  6.  McFarland  t.  Newman,  9  Watts 

4.  Naylor    t.     Dennie,    8    Pick.  (Pa.)  55,  34  Am.  Dec.  497. 
(Mass.)  198,  19  Am.  Dec.  319.  7.  McCaa  v.  Elam  Drag  Co.,  114 

Note:  29  Am.  Dec.  393.  Ala.  74,  21  So.  479,  62  A.  S.  R.  88. 

5.  Fairbank  Canning  Co.  v.  Metz-  8.  Fairbank  Canning  Co.  v.  Metzger, 
eer,  118  N.  Y.  260,  23  N.  B.  372,  16  US  N.  T.  260,  23  N.  B.  372, 16  A.  S. 
A.  S.  B.  753;  Watts  t.  Stevena,  [1906]  R.  753. 
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and  implied.*  A  guarantyi  in  its  strict  legal  and  commeidal  sense,  is 
said  to  be  an  undertaking  by  one  person  to  be  answerable  for  the  pay- 
ment of  some  debt,  or  the  due  performance  of  some  contract  or  duty 
by  another  person,  who  himself  remains  liable  to  pay  or  perform  the 
same.  Originally,  the  words  "warranty"  and  "guaranty"  were  the 
same,  the  letter  "g^'  of  the  Korman  French  being  convertible  with  the 
"w"  of  the  German  and  English,  as  in  the  name  of  William  or  Guil- 
laume.  They  are  now  sometimes  used  indiscriminately ;  but  in  general, 
warranty  is  applied  to  a  contract  as  to  the  titloj  quality,  or  quantity  of 
a  thing  sold ;  and  guaranty  is  held  to  be  the  contract  by  which  one  per^ 
son  is  bound  to  another, for  the  fulHIment  of  a  promise  or  en^gement 
of  a  third  person.*"  Though  the  word  "guaranty"  ia  used  in  stating 
the  undertaking  of  the  seller  relating  to  the  quality,  condition  or  the 
like  of  the  subject  matter  of  the  sale,  it  may  constitute  a  warranty  as 
distinguished  from  a  guaranty  in  its  technical  senae.^^  Where  mi^rep- 
resentations  by  the  seller  are  made  the  basis  of  a  charge  of  fraud,  it  is 
ordinarily  necessary  that  the  buyer  should  have  relied  on  the  repre- 
sentations,** but  one  who  examines  an  arUcIe  himself  and  relies  on  his 
own  judgment  may  at  the  same  time  protect  himself  by  taking  a 
wtirranty." 

426.  Time  of  Warranty;  Consideration. — A  warranty,  although  a 
collateral  contract,  must  form  part  of  the  transaction  involving  the 
sale.'*  It  is  ordinarily  made  at  the  time  of  the  sale,  in  which  case  it  is 
supported  by  the  price  paid  or  agreed  to  be  paid ;  but  it  may  be  made 
afterwards,  in  which  case  it  must  be  supported  by  a  new  consideration, 
because  the  consideration  already  given,  that  is,  the  price  paid,  is 
exhausted  by  the  transfer  of  the  property  in  the  goods  without  a  war- 
ranty, and  there  is  nothing  to  support  the  subsequent  agreement  to 
warrant,  unless  a  new  consideration  be  given.'*  Thus  representations 
as  to  soundness  do  not  constitute  a  warranty,  where  they  were  made 
after  the  sale  was  complete,  and  did  not  enter  into  the  consideration  of 
the  parties  before  the  sale.'*  On  the  other  hand  the  fact  that  the  terms 

9.  Osgood  V.  Lewis,  2  Har.  A  0.  33  N.  E.  493,  35  A.  8.  R.  485. 
(Md.)  495,  18  Am.  Dee.  317.  14.  Hester  v.  Bast,  125  Pa.  St  52, 

10.  Sturges  v.  CiroleviUe  Bank,  11  17  Ati.  252,  U  A.  S.  R.  874. 

Ohio  St.  153,  78  Am.  Deo.  296.   See  16.  Towell  y.  Oatewood,  2  Seam, 

also  Wiley  v.  Athol,  150  Mass.  426,  23  (lU.)  22,  33  Am.  Dee.  437;  Summeni 

N.  E.  3U,  6  L.R.A.  342;  Field  v.  Lam-  v.  Vaughan,  35  Ind.  323,  9  Am.  Rep. 

son,  etc.,  Mfg.  Co.,  162  Mass.  388,  38  741. 

N.  E.  1126,  27  L.R.A.  136;  Pacific  Notes:  48  A.  S.  R.  353;  13  L.R.A. 

Power,  etc.,  Co.  v.  White^  98  Wash.  679  ;  49  L.R.A.(N.S.)  1152;  6  Eng. 

18, 164  Pac  602,  Ann.  Cas.  1918B  125.  Rnl.  Caa.  39;  23  Eng.  Rul.  Gas.  462. 

Note:  105  A.  S.  R.  506.  16.  Cady  v.  Walker,  62  Mieh.  157, 

11.  WUey  T.  Athol,  150  Mass.  426,  28  N.  W.  805,  4  A.  S.  R.  834.  See 
23  N.  E.  311,  6  L.R.A.  342.  also  Erwm  v.  MaxweU,  7  N.  C.  241, 

12.  See  infra,  par.  627.  9  Am.  Dee.  602. 

13.  Smith  V.  Hole,  158  Mass.  178,  Note:  11  A.  S.  R.  879. 
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of  a  sale  had  been  agreed  on  and  a  part  payment  made  will  not  render 
unenforceable  a  sut»equent  warranty  made  at  the  time  the  balance  is 
paid  and  the  chattel  lelivered.*'  It  is  not  necessary  that  representar 
lions,  in  order  to  constitute  a  warranty,  should  be  simultaneous  with 
the  conclusion  of  the  bargain,  but  only  that  they  should  be  made  dur- 
ing the  coiuse  of  the  negotiations  that  lead  to  the  bargain,  and  should 
then  enter  into  the  bargain  as  a  part  of  it'*  And  it  has  been  held  that 
representations  privately  made  in  regard  to  property  which  has  been 
advertised  for  sale  at  public  auction  may  become  the  foundation  of  an 
action  for  breach  of  warranty  in  favor  of  one  who,  in  reliance  on 
them,  bids  in  the  properly.'*  So  a  statement  that  the  seller  would 
warrant  a  certain  commodity  has  been  held,  under  the  circumstan<^, 
in  the  nature  of  a  continuing  offer  which  became  binding  on  him  as 
a  war^ty  when  at  a  later  date  the  commodity  was  ordered  by  the 
buyer.*'  Antecedent  representations,  however,  forming  no  part  of  the 
contract  as  concluded  cannot  be  regarded  as  a  warranty  and  evidence 
of  representations  made  some  time  before  the  sale  offered  to  establish 
a  warranty  has  been  rejected  as  too  remote.' 

427.  Conditions;  L^Uty  of  Sale. — Conditions  precedent  to  the 
taldng  effect  or  enforcement  of  the  warranty  may  be  annexed  to  it  by 
express  agreement  of  the  parties,  and  the  courts  will  give  effect  thereto 
unless  the  condition  has  been  waived.*  If  the  sale  is  illegal  because  it 
was  made  on  Sunday,  an  action  on  a  warranty  in  such  sale  will  not 
lie.*  It  has  been  held  under  the  code  form  of  pleading  that  where 
nothing  appears  on  the  face  of  the  complaint  showing  the  illegality  of 
the  sale,  the  defense  of  illegality  is  in  the  nature  of  an  affirmative 
defense  which  to  be  available  must  be  pleaded ;  *  and  though  the  terms 
of  the  sale  were  settled  on  Sunday,  if  the  contract  was  not  carried  out 
by  delivery  and  payment  until  the  following  day^  when  the  same  terms 
are  again  agreed  on,  the  latter,  eliminating  what  took  place  on  Sun- 

17.  Douglass  V.  Moees,  89  la.  40,  56  44  N.  W.  237, 18  A.  8.  R.  348;  Robin- 
N.  W.  271,  48  A.  S.  B.  853.  son  v.  Berkey,  100  la.  136,  69  N.  W. 

Note:  13  UBLA.  679.  4M,  62  A.  S.  R.  549 ;  Fahey  t.  Ester- 

18.  LeaviU  v.  Fiberloid  Co.,  196  ley  Maeh.  Co.,  3  N.  D.  220,  55  N.  W. 
HasB.  440,  82  N.  E.  682,  15  L.R.A.  580,  44  A.  S.  B.  654;  Anltman,  etc., 
(K.S.)  855:  Hobart  v.  Young,  63  Vt  Co.  v.  Gondeison,  6  S.  D.  226,  60  N. 
363, 21  Atl.  612, 12  L.R. A.  693:  Pacific  W.  869,  65  A.  8.  R.  837;  Uwia  v. 
Power,  etc.,  Go.  White,  96  Wash.  18,  Hubljard,  1  Lua  (Tenn.)  436,  27  Am. 
164  Pao.  602,  Ann.  Caa.  1918B  125.    Rep.  775. 

Note:  13  hJRJL  678.  3.  Finli^  v.  QmA,  9  Minn.  194.  86 

10.  Crosman  t.  Johnson,  63  Vt.  333,  Am.  Dec  93;  King  v.  Qraef,  136  Wis. 

22  AU,  608,  13  L.R.A.  678.  548,  117  N.  W.  1058,  128  A.  S.  R. 

20.  Leavitt  t.  Fiberloid  Co.,  196  1101,  20  Ii.RA.(N.S.)  86.  See  supra, 

Mass.  440,  82  N.  E.  682,  IS  L.B.A.  par.  119,  as  to  the  validity  of  aalee 

(N.S.)  855.  made  on  Sunday. 

1.  Note:  13  L.R.A.  678.  4.  Finley  v.  Quirk,  9  Minn.  194,  86 

2.  Russell  V.  Murdock,  79  la.  101,  Am.  Deo.  93. 
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d^,  may  constitute  a  valid  sale  with  warranty^  so  as  to  enable  the 
buyer  to  maintain  an  action  for  its  breach.* 

428.  Executory  Contracts  of  Sale  Generally. — In  addition  to  the 
mere  contract  of  sale,  a  seller  may  warrant  that  the  article  shall  have 
certain  qualities.  This  agreement  to  warrant,  in  an  executory  contract 
of  sale,  is  just  as  obligatory  as  a  warranty  on  a  present  sale  and  delivery* 
of  goods.'  On  the  other  hand  words  merely  descriptive  of  the  kind  or 
quality  of  the  commodity  to  be  deUvered,  according  to  the  view  taken 
in  some  jurisdictions,  are  not  to  be  regarded  as  an  express  warranty 
which  will  survive  acceptance  by  the  buyer,  but  rather  as  in  the  nature 
of  conditions  precedent  to  be  performed  by  the  seller  to  impose  liability 
on  the  buyer  to  accept.^  And  it  has  also  been  held  thai  a  proviaon 
that  manufactured  articles  ordered  from  a  manufacturer  shall  agree 
with  the  plans  and  specifications  or  that  they  shall  be  manufactured 
in  a  careful,  workmanlike  and  s^ful  manner  does  not  constitute  an 
express  warranty,  since  it  is  merely  what  the  law  implies  and  therefore 
liability  thereon  does  not  ordinarily  survive  acceptance.^  In  other 
jurisdictions  words  descriptive  of  kind,  quality  or  condition  used  in 
executory  contracts  are  given  the  effect  of  express  warranties,  liability 
on  which  may  survive  the  acceptance  to  the  same  extent  practically  as 
express  warranties  in  executed  contracts.'  The  view  has  been  taken 
that  until  the  ©tecutory  contract  has  been  performed  to  the  extent  of 
vesting  the  title  in  the  buyer,  the  warranty  is  ineffectual  to  constitute 
technical  warranty  on  which  the  buyer  can  maintain  a  claim  for  dam- 
ages as  for  a  breach.^** 

429.  Conditional  Sales;  Goods  Kot  in  Esse^It  has  been  held  that 
where  the  titie  is  reserved  by  the  seller  until  the  price  is  paid,  the  buyer 

B.  Kmg  T.  Graef,  136  Wis.  648, 117  702;  Waeber  v.  Talbot,  167  N.  Y.  48, 

N.  W.  1058,  128  A.  S.  R.  UOl,  20  60  N.  E.  288,  82  A.  S.  R-.  712;  Heatb 

Ii.RA.(N.S.)  86.  Dry  Gaa  Co.  v.  Hurd,  193  N.  Y.  255, 

6.  Underwood  v.  Wolf,  131  Bl.  425,  86  N.  E.  18,  25  L.R.A.(N.S.)  160. 
23N.  E.  698,  ISA.  B.R.  40  ^Bushman  Notes:  25  L.R.A.(N.S.)  160;  35 
T.  Taylor,  2  Ind.  App.  12,  28  N.  E.  L.R.A.(N.S.)  270. 

97,  50  A.  S.  B.  228:  Morse  v.  Moore,  8.  Heath  Dry  Gas  Co.  v.  Hurd,  193 

83  Me.  473,  22  Atl.  362,  23  A.  8.  R.  N.  Y.  255,  86  N.  E.  18,  25  L.R.A 

783,  13  L.R.A.  224;  Day  v.  Pool,  62  (N.S.)  160. 

N.  T.  416,  11  Am.  Rep.  719;  Brigg  v.  9.  Underwood  v.  Wolf,  131  Dl.  425, 

Hilton,  90  N.  Y.  517,  3  N.  E.  57,  52  23  N.  E.  598, 19  A.  S.  R.  40;  Taeoma 

Am.  Rep.  63;  Fairbank  C&nninff  Co.  Coal  Co.  v.  Bradley,  2  Wash.  600,  27 

V.  Metzger,  118  N.  Y.  260,  23  N.  E.  Pac.  454,  26  A.  S.  R.  890. 

372, 16  A.  S.  R.  753;  Watts  v.  Stevens,  Note:  25  LJl.A.(N.S.)  16L 

[1906}  2  K.  B.  (Eng.)  323,  6  Ann.  See  supra,  par.  264,  as  to  the  effect 

Caa.  109.  of  an  acceptance  as  a  waiver  of  defects 

iffltes:  25  LBA..(N.S.)  160.  generaUy. 

See  BOpra,  par.  265.  10.  Bundsy  ▼.  Columbiu  Mach.  Co., 

7.  Reed  v.  Randall,  29  N.  Y.  358,  143  Mich.  10, 106  N.  W«  897, 6  LJUu 
86  Am.  Deo.  305;  Stader  t.  Bleigtein,  (N.S.)  476. 
115  N.  Y.-  316,  22  N.  E.  243,  6  L.BJL. 


166 


24  B.  G.  L.  SALES  S  430 

cannot  before  payment  maintain  an  action  fo'r  brea(^  of  a  warranty  of 
quality  contained  in  the  contract,  especially  where  the  damages 
claimed  are  general  which  merely  affect  the  vedue  of  the  thing.^'  On 
the  other  hand  it  seema  that  the  buyer  may  set  up  the  breach  of  war- 
ranty to  the  extent  of  the  general  damages  in  diminution  of  a  recovery 
of  the  purchase  price.'*  And  he  may  sdso  recover  any  special  -damage 
that  he  may  have  suffered  from  the  breach  of  warranty,  such  as  losses 
resulting  from  the  failure  of  the  thing  purdiased  to  serve  the  purpose 
for  which  it  was  intended ;  fox  though  no  one  can  be  injured  by  a  dimi- 
nution in  value  of  a  chatt^  until  he  owns  it,  he  may  be  injured  by  the 
failure  of  a  thing  to  do  the  work  he  wants  it  for,  no  matter  who  owns 
it.''  And  where  the  seller  seeks  to  recover  the  chattel  in  replevin  for 
nonpayment  of  the  price  it  has  been  held  that  the  buyer  may  defend 
by  pleading  the  breach  of  warranty  by  way  of  recoupment  in  diminu- 
tion or  extinction  of  the  price ;  ^*  though  in  other  cases  the  right  of 
the  buyer  to  set  up  such  a  claim  where  the  seller  seeks  in  replevin  to 
regain  the  possession  has  been  denied.''  Blackstone  says  that  a  war- 
ranty "can  only  reach  to  things  in  being  at  the  tune  of  the  warranty 
made,  and  not  to  things  in  futuro,"  and  his  view  seems  to  have 
received  judicial  recognition,  though  he  cites  no  authority  to  support 
it,  but  the  weight  of  authority  seems  to  support  the  proposition  that  an 
express  warranty  in  a  contract  of  sale  of  goods  not  in  being  at  the  time 
the  warranty  is  made  may  be  valid  and  binding  and  become  operative 
on  delivery  of  goods  under  the  contract.'* 

430.  Parties  to  Warranty  Generally. — ^The  question  as  to  the  au- 
thority of  an  agent  authorized  to  make  a  sale  to  bind  his  principal  by 
a  warranty  of  the  condition  or  quality  of  the  chattel  which  he  sella  is 
discussed  later.  The  general  rule  as  there  shown  is  that  the  agent  does 
not  ordinarily  have  authority  so  to  bind  his  .principal.'^  Also  it  is 
the  general  rule  that  an  executor  or  administrator  in  selling  the  chat- 
tels belonging  to  the  estate  of  his  decedent  has  no  authority  to  bind  the 
estate  by  a  warranty  of  soundness  or  quality.'^  The  same  is  true  as  to 
the  power  of  a  Bheriiff  or  other  officer  who  makes  a  judicial  or  execution 

11.  Bauday  v.  Golnmbui  Mach.  Co.,  Cas.  817.  As  to  coDditional  sales  gen- 
143  Mich.  10, 106  N.  W.  397,  5  L.R.A.  erally,  see  infra,  par.  739  et  seq. 
(N.S.)  475;  New  Hamburg  Mfg.  Co.      14.  Peuser  v.  Marsh,  218  N.  Y.  505, 
V.  Webb,  23  Got.  L.  Rep.  44,  20  Ann.  113  N.  E.  494,  Ann.  Cas.  1918B  913. 
Cas.  817.  IB.  Note:  Ann.  Cas.  191SB  914. 

Notes:  20  Ann.  Cas.  821;  Ann.  Cas.  16.  Watts  v.  Stevens,  £1906]  2  K. 
1918B  914.  B.  (Eng.)  323,  6  Ann.  Gas.  109  and 

12.  New   Hambutg   Mfg.   Co.   v.  note. 

Webb,  23  Ont.  L.  Rep.  14,  20  Ann.  17.  See  infra,  par.  700  et  seq. 

Cas.  817  and  note.    See  also  Peuser  18.  Able  v.  Chandler,  12  Tez.  88,  62 

V.  Marab,  218  N.  Y.  505,  113  N.  B.  Am.  Dec.  121. 

494,  Ann.  Cas.  1918B  913.  Note:  71  Am.  Deo.  121. 

13.  New  Hamburg  Mfg.  Co.  v.  See  EsEcnroRS  and  AsHnrnnu- 
Webb,  23  Ont.  L.  Bep.  44,  20  Ann.  tobs,  toL  11»  p.  389. 
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dale  to  bind  the  defendant  whose  property  iasold  by  a  warranty  eUher 
of  title  or  condition  and  if  he  makes  such  a  warranty  it  can  only  bind 

him  personally."  Members  of  a  partnership  are  answerable  for  a  war- 
ranty made  by  one  of  such  members,  in  a  sale  of  partnership  property. 
Each  partner  is  the  general  accent  of  the  other  in  respect  to  the  partner- 
ship affairs  and  the  authority  to  sell  imports  authority  to  give  the  usual 
warranties.*"  When  a  retailer  sells  an  article,  expressly  stating  that  it 
is  subject  to  the  warranties  included  in  the  catalogues  and  circulars  of 
the  manufacturer,  he  thereby  adopts  such  warranties  as  his  own,  and 
does  not  merely  sell  subject  to  such  warranties  as  those  of  the  manu- 
facturer, a  stranger  to  the  transaction.*'  On  the  other  hand  a  manu- 
facturer's printed  warranty  remaining  pasted  on  an  article  when  sold 
by  a  dealer,  who  has  purchased  from  such  manufacturer  and  sold  to  a 
third  person  without  any  express  representation  or  warranty,  does  not 
bind  such  dealer.'  Where  property  is  purchased  from  several  persons 
as  owners  in  common  with  a  warranty  by  part  of  the  owners  only, 
those  executing  the  warranty  are  the  only  necessary  defendants  in  an 
action  on  the  warranty.' 

431.  Liability  of  Seller  to  Third  Persons  Generally.— The  fact 
that  a  seller  warrants  the  condition  or  quality  of  a  thing  sold  does  not 
itself  according  to  the  better  view  impose  any  liability  on  him  to  third 
persons  who  are  in  no  way  a  party  to  the  contract.  In  such  a  case 
there  is  no  privity  of  contract  between  the  seller  and  such  third  person, 
and  this  precludes  any  right  on  his  part  to  any  advantage  or  benefit  to 
be  derived  from  the  warranty,'  and  it  is  held  that  this  rule  extends  to 
one  who  as  agent  for  the  buyer  makes  the  purchase.  Thus  it  has  been 
held  that  one  who,  as  agent  for  her  husband,  purchases  meat  for  food, 
of  which  she  subsequently  partakes,  and  is  made  ill  by  its  unfitness, 
cannot  bold  the  seller  liable  in  damages  as  for  breach  of  warranty, 
since  no  contractual  relation  exists  between  them.*  So  an  employee 
injured  by  an  unsuitable  product  sold  his  employer  cannot  maintain 

19.  Eearly  DrnieaOf  1  Head  06  Wash.  18,  164  Pae.  602,  Ann.'  Cos. 
(Tenn.)  397,  73  Am.  Dec.  179.  1918B  125. 

20.  Moreliouse    v.    Northrop,  ,  33     8-  Lewi*      "erry.  111  Cal.  39,  45 


2.  Padfio  Power,  etc.,  Co.  v.  White,  257,  111  N.  £.  785,  L.aA.1916D  100& 


Conn.  380,  89  Am.  Dec.  211;  Edwards 
V.  Dillon,  147  111.  14,  35  N.  E.  135,  37 
A.  S.  H.  199.  See  Partnebsuip,  vol. 
20,  p.  908. 


21.  Loxterkamp  v.  Lininger  Imple- 
ment Co.,  147  Xa.  29,  125  N.  W.  830, 

33.L.R.A.(N.S.)  501. 


1.  Pemberton  v.  Dean,  88  Minn.  60, 
92  N.  W.  478,  97  A.  S.  R.  503,  60 
L.R.A.  311. 


Pac  398,  52  A.  S.  R.  146,  31  L.R.A. 
220;  Berber  t.  Standard  Oil  Co.,  126 
Ky.  155,  103  S.  W.  245,  11  L.R.A. 
(N.S.)  238;  Oeaiing  t.  Berkson,  223 
HftBs.  257,  111  N.  E.  783,  L.R.A.1916D 
1006;  Heizer  v.  Kingsland  Mfg.  Co., 
110  Mo.  005,  19  S.  W.  630,  33  A.  S. 
R.  482,  15  UR.A.  821;  Conghlin  t. 
Globe  Woolen  Co.,  56  N.  Y.  124,  16 
Am.  Rep.  387. 


Note:  102  A.  S.  R.  016. 


Note:  85  A.  S.  R.  375. 
4.  Qearing  t.  Berkson,  223  ISaaa. 
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an  action  against  the  seller  for  breach  of  the  warranty  of  saitablenesa." 
Where  a  tenant  who  is  to  pay  as  rent  a  part  of  the  crop  grown  on  the 
premises  purchases  wheat  for  seed  and  on  account  of  the  unfitness  of 
the  seed  delivered  the  crop  is  lost,  it  has  been  held  that  as  the  parties 
would  have  been  tenants  in  common  in  the  crop  and  the  seed  was 
purchased  for  the  joint  benefit  of  thei  landlord  and  the  tenant,  they 
may  join  in  an  action  for  the  loas  of  the  crop,^  And  a  selleEr  of  a 
dangerous  article  may,  as  is  shown  later,  incur  a  liability  to  third 
persons  on  the  ground  of  ne^gence  or  fraud  independent  of  his  con- 
tract' 

432.  Subsequent  Purchasers. — ^The  common  law  doctrine  of  cove- 
nants running  with  the  land  applies  only  to  real  estate,  and  it  is  well 
settled  as  a  common  law  rule  that  the  ben^t  of  a  warranty  does  not 
run  with  the  chattel  on  its  resale  so  as  to  give  the  subpurchaser  any 
right  of  action  thereon  as  against  the  original  seller.^  This  rule  is 
fully  applicable  to  the  warranty  of  title,'  and  for  the  reason  that  a 
sale  of  designated  trees  standing  on  certain  land  is  a  sale  of  personalty, 
it  has  been  held  that  the  ben^t  of  an  express  warranty  of  title  does 

6.  Berger  v.  Standard  OU  Co.,  126  tween  the  parties  nor  was  there  any 

Ky.  155,  103  8.  W.  245,  11  LJI.A.  privity.  It  was  conceded  that  no  con- 

(K.S.)  238.  tract  with  the  plaintiff  appeared  on 

6.  Fuhrman  Interior  Warehouse  the  face  of  the  tag,  aor  was  tliere  any 
Co.,  64  Wash.  159,  116  Pac  666,  37  evidence  to  show  that  the  defendant 
L.R.A.(N.S.)  89.  (It  does  not  appear  had  sampled  the  tobacco  at  the  request 
from  the  report  of  this  case  w^hether  of  the  plaintiff,  or  that  be  had  paid  for 
the  action  was  for  breach  of  warranty  doing  so.  On  the  contrary  it  was  evi- 
or  not,  but  it  would  seem  that  such  dent  that  it  had  been  sampled  for  some 
was  the  case.)  previous  owner,  and  had  passed,  thus 

7.  See  infra,  par.  804  et  seq.  sampled,  to  the  plaintiff.    A  custom 

8.  Salle  V.  Light,  4  Ala.  700,  39  Am.  was  proved  that  the  label  was  not  only 
Dec.  317;  Nelson  v.  Armour  Packing  a  guaranty  of  the  quality  of  the 
Co.,  76  Ark.  352,  90  S.  W.  288,  6  Ann.  tobacco  at  the  time  of  inspection,  but 
Cas.  237;  Van  Winkle  v.  Wilkins,  81  that  the  gunraoty  was  good  for  six 
Qa.  93,  7  S.  E.  644,  12  A.  S.  R.  299;  months,  for  the  benefit  of  any  person 
Smith  V.  Williams,  117  Ga.  782,  45  S.  into  whose  possession  the  tobacco 
E.  394,  97  A.  S.  R.  220;  Walrus  Mfg.  might  come  within  that  time;  that  if 
Co.  V.  McMehen,  39  Okla.  667,  136  the  tobacco  thus  inspected  proved  dc- 
Pac.  772,  51  L.R.A.(N.S.)  IIIL  fective  the  sampler  should  make  it 

Note:  51  L.R.A.(N.S.)  1111.  good  by  paying  tor  so  much  as  was  in- 

In  Conestoga  Cigar  Co.  v.  Finke,  jured  or  spoiled,  and  on  further  proof 
144  Pa.  St.  159,  22  Atl.  868, 13  L.H.A.  that  the  defendant's  conduct  was  in 
438,  the  novel  question  arose  as  to  harmony  with  such  usage  be  was  held 
whether  a  tag  placed  on  a  bale  of  liable. 

tobacco  by  the  inspector  or  sampler  9.  Salle  v.  Light,  4  Ala.  700,  39 
was  a  warranty  of  the  quality  of  the  Am.  Dec.  317;  Smith  v.  Williams,  117 
tobacco,  and  whether  it  inured  to  the  Ga.  782,45  S.  E.  394,07  A.  S.  R.  220; 
benefit  of  subsequent  purchasers  there-  Asher  Lumber  Co.  v.  Coraett,  (Ky.) 
of.  The  plaintiff  was  met  at  the  58  S.  W.  438,  56  L.R.A.  672. 
threshold  of  bis  case  with  the  conten-  Notes:  51  Lit.A.(M.S.)  1112;  16 
tion  that  there  was  no  eontract  be-  Ann.  Cas.  64. 
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not  run  with  a  resale  of  the  trees,  so  as  *o  pass  to  a  subsequent  pur- 
chaser.^* For  a  quite  similar  reason  a  purchaser  of  cattle  which  are 

at  the  time  suffering  from  a  disease  communicated  to  them  through 
the  negligence  of  a  third  person  acquires  no  right  of  action  against  the 
latter.^^  The  view  has  been  taken  as  regards  the  sale  of  canned  or 
bottled  food  products  that  the  nftanufacturer  under  modem  conditions 
impliedly  warrants  his  goods  when  dispensed  in  original  packages, 
and  such  warranty  is  available  to  all  who  may  be  damaged  by  reason 
of  their  use  in  the  legitimate  channels  of  trade.'*  The  imposition  of 
liability  on  the  manufacturer  in  such  a  case  on  the  ground  of  breach 
of  warranty  is  contrary  to  the  view  taken  in  other  cases  and  on  prin- 
ciple cannot  be  considered  sound ;  '*  and  in  the  numerous  cases  in 
which  liability  of  a  seller  to  third  persons  has  been  enforced  the  ground 
of  liability  has  been  as  a  general  rule  either  that  the  seller  was  negli- 
gent or  guilty  of  fraud  in  selling  a  dangerous  article  which  might  in 
the  course  of  its  use  injure  third  persons.**  For  the  reason  that  the 
benefit  of  the  warranty  does  not  run  with  the  chattel  ihe  resale  of  the 
chattel  by  the  buyer  does  not  affect  his  right  to  maintain  an  action  for 
the  breach  of  his  seller's  warranty.** 

433.  Novation  of  Contract  or  Assignment  of  Cause  of  Action. — 
There  may  be  a  novation  of  the  contract  of  sale  so  complete  in  itself 
as  clearly  to  render  the  seller  liable  to  the  substituted  purchaser  for  a 
Iveach  of  warranty  cotitained  in  the  original  contract.  The  cases  con- 
sidering the  question  have  not  clearly  developed  the  point  as  to  just 
how  complete  must  be  the  substitution  of  a  subsequent  purchaser  for 
the  original  buyer  to  entitle  the  former  to  avail  himself  of  a  warranty 
to  the  latter.**  It  has  been  held  that  a  right  of  action  for  breach  of 
warranty  in  the  original  buyer  and  debtor  asainst  the  original  seller, 

10.  Aah6/  Lumber  Co.  v.  Comett,  Notes:  51  L.R.A.(N.S.)  1113;  10 
<Ky.)  58  S.  W.  438,  56  L.R.A.  672.  Ann.  Gas.  500;  Ann.  Gas.  1916G  144. 
Ab  to  whether  the  sale  of  standing  13.  Nelson  v.  Armour  Packing  Co., 
trees  is  a  sal&  of  an  interest  in  land,  76  Ark.  352,  90  S.  W.  288,  6  Ann. 
see  Logs  and  Tiubes,  vol.  17,  p.  1068  Gas.  237;  Smith  t.  Williams,  U7  Oa. 
et  seq.  782,  45  S.  E.  394,  97  A.  S.  R.  220; 

11.  Eshleman  v.  Union  Stock  Tarda  Oironx  v.  Stedman,  145  Mass.  439,  14 
Co.,  222  Pa.  St  20,  70  Aa  899,  15  N.  E.  538, 1  A.  S.  R.  472;  Crigger  v. 
Ann.  Gas.  998.  GoeoarCola  Bottling  Co.,  132  Teun. 

12.  Mazetti  v.  Armour,  76  Wash.  545,  179  S.  W.  155,  Ann.  Gas.  1917B 
622,  135  Pac.  633,  Ann.  Gaa.  1915C  877,  L.R.A.1916B  877. 

140,  48  L.R.A.(N.S.)  213.    See  also  Notes:  51  L.R.A.(N.S.)  1112;  16 
Gatain  v.  Swift,  251  Pa.  St  52,  95  Ann.  Gas.  500. 
Atl.  931,  L.R.A.1917B  1272  (decided  14.  See  infra,  par.  804  et  seq. 
nnder  the  Pa.  Act  of  May  4, 1889,  ex-  16.  See  infra,  par.  516. 
pressly  providing  in  effect  that  in  all  16.  Notes:  61  Ij.R.A.(N.S.)  1U3; 
isatea  of  certain  kinds,  of  foodstuff  16  Ann.  Gas.  64.  As  to  novation  gen- 
there  is,  unless  the  parties  otherwise  erally,  see  Novaiioh,  toL  20,  p.  359 
agree,  an  implied  warranty  of  whole-  et  seq. 
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who  IB  the  creditor,  does  not  ran  with  chatty  parchaaed  in  contmctiiig 
the  debt  in  tiie  fint  instance  to  a  second  purchaser  in  sucoeaaion,  who 
aasumea  payment  of  the  debt  upon  release  of  the  original  debtor,  in  the 
abeence  of  such  intent  of  the  parties  to  such  novation,  and  of  any 
assignment  of  such  right  by  the  original  to  the  substituted  debtor.'' 
Where  a  purchaser  of  a  chattel  has  a  complete  cause  of  action  for  a 
breach  of  warranty,  there  can  be  no  doubt  that  it  may  be  assigned  to 
the  same  extent  as  may  any  other  complete  cause  of  action.  The  few 
cases  which  have  considered  the  question  ma^e  it  doubtful  whether  Uie 
.warra&fy  itaAf,  at  least  prior  to  a  breach  thereof,  may  be  assigned  so  as 
to  enable  Dtie  assignee  thereof  to  maintain  an  action  at  law  for  its  sub- 
sequent breach.'^  And  it  seems  to  have  been  directly  held  that  where 
the  vrarranty  is  one  of  title,  which  according  to  the  better  view  is  not 
deemed  broken  for  the  purpose  of  a  right  to  sue  thereon  until  the  buyer 
is  dispossessed  or  the  equivalent,  the  right  to  sue  for  its  breach  cannot 
be  transferred  with  the  resale  of  the  property,  as  neiUier  a  warranty  of 
soiindness  nor  of  title  is  negotiable.^* 

434.  Rights  of  Surety  for  Price. — Though  the  contrary  view  is 
taken  in  some  cases,*''  it  is  the  better  view  that  a  surety  on  the  obliga- 
tion given  for  the  price,  since  he  is  in  no  sense  a  party  to  the  warranty, 
cannot,  unless  the  sale  has  been  rescinded  by  the  buyer,  set  up  in 
defense  of  his  liability,  either  in  whole  or  in  part,  the  seller's  breach  of 
warranty.'  The  reason  for  this  is  that  the  claim  for  damages  for 
breach  of  the  warranty  does  not  rest  on  a  failure  of  the  consideration 
on  which  the  action  is  founded,  but  is  a  distinct  claim  which  may  be 
set  up  by  way  of  defense  or  counterclaim,  in  the  action  for  the  price, 
or  by  a  separate  action,  the  election  to  do  which  rests  in  the  buyer,  and 
cannot  be  made  by  a  surety.*  It  has  been  suggested,  however,  that  if 
the  buyer  is  insolvent  and  does  not  attempt  to  avail  himself  of  the  de- 
fense, relief  may  be  granted  the  surety  in  equity.*  If  the  right  to  re- 
scind for  breach  of  warranty  is  recognized,*  and  this  right  has  been 

17.  Wainu  Mfg.  Co.  v.  MoMehen,     80.  Note:  21  L.R.A.  406. 

39  Okla.  667,  136  Pac.  772,  51  L.B.A.     1.  Stockton  S&v.,  etc.,  Soc.  t.  Oid- 

(N.P.)  1111.  dings,  96  Cal.  84,  30  Pao.  1016,  31  A. 

18.  Note:  61  L.R.A.(N.S.)  1114.  As  8.  R.  181,  21  L.E.A.  406;  Gillespie  v. 
to  the  assignment  of  causes  of  action  Torrance^  25  N.  Y.  306,  82  Am.  Dee. 
generally,  see  Assiqnuents,  vol.  2,  p.  355. 

605  et  acq.  Note:  21  L.R.A.  406. 

19.  Smith  V.  WilliAma,  117  Ga.  782,  2.  Gillespie  v.  Torrance,  25  N.  T. 
45  S.  B.  394,  97  A.  S.  R.  220.  306,  82  Am.  Dee.  355. 

Note:  51  L.R.A.(N.S.)  1114.  S.  GUleepie  v,  Torrance,  25  N;  T. 

See  the  preceding  paragraph  as  to  306,  82  Am.  Dee.  355. 
the  right  of  A  purchaser  of  the  chattel     4.  See  infra,  par,  668  et  seq.,  as  to 
to  sue  on  a  warranty  given  m  the  sale  the  general  right  to  natund  for  Inre&cb 
to  his  seller. .  of  warranty. 
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exercised  by  the  buyer,  the  surety  for  the  price  may  set  ap  saoh  f&et 

in  defense  of  his  liability.* 

435.  Proof  of  Breach  of  Warranty  Generally. — ^The  burden  of  prov- 
ing a  breach  of  the  warranty  is  on  the  buyer.'  As  it  is  shown  later, 
when  recovery  is  had  against  the  buyer  by  a  third  person  claiming 
under  a  paramount  title  and  the  seller  was  given  notice  of  the  pend- 
ency of  the  action,  such  judgment  is  conclusive  against  him  in  a  sub- 
sequent action  for  breach  of  his  warranty  of  title.'  It  has  been  held, 
however,  that  this  rule  does  not  apply  to  a  general  warranty  of  sound- 
n^,  and  that  where  the  buyer  resold  the  goods,  a  judgment  recovered 
against  him  for  breach  of  hia  warranty  as  to  quality  is  not  evidence  of 
an  alleged  breach  of  a  similar  warranty  on  the  part  of  his  seller,  though 
the  latter  was  given  notice  of  the  pendency  of  the  action  by  the  sub- 
purchaser. The  reason  for  this  is  that  the  issues  in  the  two  actions  are 
not  necessarily  identical ;  for  instance  if  ihe  defect  rendering  the  buyer 
liable  on  his  warranty  had  arisen  after  the  sale  to  him,  he  would  be 
liable,  whereas  it  would  not  show  a  breach  of  the  warranty  by  his 
seller.*  Where  the  buyer  gives  his  negotiable  note  for  the  price  which 
was  indorsed  and  transferred  by  the  seller  the  fact  that  the  buyer 
when  sued  on  the  note  by  the  indorsee  set  up  in  defense  a  claim  for 
breach  of  the  warranty  will  not  render  a  judgment  for  the  indorse© 
conclusive  as  between  the  seller  and  buyer  as  to  whether  there  was  in 
fact  a  breach  of  warranty,  where  under  the  pleadings  in  the  action  bn 
the  note  the  judgment  may  have  been  rendered  in  favor  of  the  indorsee 
on  the  ground  that  he  was  entitled  to  protection,  as  a  bona  fide  pur- 
chaser before  maturity  and  for  vaiue,  against  the  defense  of  breach  of 
Avarranty  and  there  is  nothing  further  to  show  on  what  ground  the 
judgment  was  in  fact  rendered.*  The  question  has  sometimes  arisen 
aa  to  the  admissibility  of  evidence  of  the  result  of  the  use  of  a  com- 
modity purchased  upon  the  issue  as  to  a  breach  of  warranty  as  to  its 
infn^dients,  and  subject  to  proper  limitations  it  has  been  generally 
held  that  such  evidence  id  admissible.'®  Thus  where  the  warranty  was 
as  to  tlie  ingredients  of  fertilizer,  evidence  of  the  effect  of  the  fertilizer 
on  crops  is  admissible  in  connection  with  proof  of  the  kind  of  soil, 
manner  of  cultivation,  accidents  of  season  and  other  pertinent  facts  to 
prove  that  it  did  not  contain  the  ingredients  stated  or  in  the  propor- 
tion specified.'^    So  on  the  issue  as  to  whether  seed  was  fertile  or 

6.  Note:  21  L.R.A.  406.  9.  Fahey  v.  Esterley  Mach.  Co.,  3 

6.  Waierman-Waterbury     Co.     v.  N.  D.  220,  55  N.  W.  580,  44  A.  S.  E. 
Wyominjr  Tp.  School  Dist.  No.  2,  182  554.    See  generally,  Judgments,  vol. 
Midi.  4Q8,  148  N.  W.  673,  L.R.A.  15,  p.  949  et  seq.,  as  to  the  extent  to 
1915B  626;  Tacoma  Coal  Co,  v.  Brad-  which  a  judgment  is  res  judicata, 
ley,  2  Wash.  600,  27  Pac.  454,  26  A.  10.  Note:  L.R.A.1915D  875. 

S.  R.  S90.  11.  Hampton  Ouano  Co.  v.  Hill 

7.  See  infra,  par.  507.  Live-Stoek  Co.,  168  N.  C.  442,  84  S. 

8.  Smith  V.  Moore,  7  S.  C,  209,  24  E.  774,  LJl.AJ.915D  875. 
Am.  Rep.  479. 
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nursery  stock  alive,  evidence  that  the  seed  failed  to  sprout  when  prop- 
erly planted  has  been  held  proof  that  the  seed  was  not  fertile,  and 
evidence  that  fmit  trees  failed  to  snrvive  the  replanting  has  been  held 

proof  that  they  were  not  in  good  condition.** 

436.  Proof  by  '*Coniparison*'  or  **Coiitraat" — ^**Eviden<»  by  com- 
parison," while  perhaps  at  first  brushed  aside  as  res  inter  alios  acta, 
has  made  its  way  in  Uie  courts.  And  now,  by  the  general  weight  of 
authority,  proof  of  quality  by  comparison  is  admissible,  provided  the 
similarity  of  the  subjects  of  comparison  is  reas(Hiably  sufficient  to  give 
the  result  of  the  comparison  sound  probative  force.  And  this  principle 
has  been  applied  on  the  question  in  issue  as  to  whether  an  article  sold 
conformed  with  the  warranty  as  to  quality,  condition  or  the  like.** 
Thus  where  one  sold  and  installed  a  heater  under  a  warranty  that  it 
would  heat  tbe  building  if  properly  operated,  he  may  show  in  disproof 
of  a  claim  by  the  buyer  for  breach  of  the  warranty  that  other  appara- 
tus similar  in  character  to  that  installed,  when  properly  operated,  satis- 
factorily heated  the  buildings  in  which  they  were  installed.**  Like- 
wise it  has  been  held  that  the  seller  may  show  the  excellence  of  shovel 
handles  sold  under  a  contract  providing  for  many  deliveries,  by  proof 
that,  during  the  period  of  those  deliveries  which  were  complained  of, 
he  delivered  handles  of  the  same  kind  and  quality  to  a  third  person, 
and  that  the  handles  so  delivered  to  such  third  person  were  good." 
Evidence  on  behalf  of  the  buyer  to  sustain  his  claim  of  defects  in  or 
unfitness  of  the  article  sold  of  the  unfitness  of  similar  articles  sold 
third  persons  has,  on  the  same  principle,  been  held  admissible  where 
the  similarity  is  sufficiently  shown.**  On  the  other  hand  where  the 
similarity  to  the  object  of  comparison  is  insufHcient,  the  excellence  of 
the  article  sold  may  not  be  shown  by  proof  of  the  excellence  of  such 
object  of  comparison.*'  Thus  it  has  been  held  that  the  seller  in  dis- 
proof of  the  claim  that  iron  sold  contained  an  excess  of  phosporus 
cannot  show  the  amount  of  phosphorus  contained  in  iron  made  in  the 
same  way  in  the  same  furnace  from  the  same  mine  in  other  years,  as 
this  was  not  sufficient  proof  that  the  iron  was  of  the  same  kind  of  ore 
as  that  in  controversy.**  And  in  an  action  for  the  price  of  cigars  sold 
by  sample,  where  it  was  objected  that  the  goods  were  not  up  to  the 
sample,  being  damp  and  unfit  for  use,  it  was  held  error  to  permit  the 

12.  See  infra,  par.  494.  Wyoming  Tp.  School  Dist.  No.  2,  182 

13.  Ames  v.  Quimby,  106  U.  S.  342,  Mich.  498,  148  N.  W.  673,  L.R.A. 
1  S.  Ct.  116.  27  U.  S.  (L.  ed.)  100;  1915B  626. 


Waterman- Waterbnry   Co.   v.   Wyo-     15.  Ames  v.  Quimby,  106  V.  S.  342, 
ming  Tp.  School  Dist.  No.  2, 182  Mich.  1  S.  Ct.  U6,  27  U.  S.  (L.  ed.)  100. 
498,  148  N.  W.  673,  L.R.A.1915B  626.     16.  Note:  L.R.A.191SB  632,  636  et 


See  Evidence,  voL  10,  p.  397  et  seq.,  17.  Note:  Ii.R.AJ915B  628,  634. 

as  to  proof  of  other  acts  or  transac-  18.  Albany,  etc.,  Iron,  etc,  Co.  v, 

tions  generally.  Lundber^,  121  U.  S.  461,  7  S.  Ct.  988, 

14.  Wateiman-Waterbuzy    Co.    v.  30  D.  S.  (L.  ed.)  982. 


Note:  UR.A1915B  627. 
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plaintiff  to  show  that  at  about  the  same  time  he  furnished  the  cigars 
in  question  he  also  furnished  cigars  of  the  same  ^d  to  other  purchaa- 
who  made  no  coiz4>kunt  that  the  cigars  leceived  by  them  had  tiie 
defect  specified  by  the  defendant,  aa  this  was  res  inter  aHoe  acta,  and 
wholly  incompetent.^*  Likewise  where  the  similarity  is  insufficient, 
the  unfitness  of  the  article  sold  may  not  be  shown  by  proof  of  the  unfit- 
ness of  another  artiole.** 


.  Expreaa  WammHes 

437.  In  Oeneral^To  constitute  an  express  warranty  the  term 

"warrant"  need  not  be  used;  no  technical  set  of  words  are  required 
and  it  may  be  inferred  from  the  affirmation  of  a  fact  which  induces 
the  purchase  and  on  which  the  buyer  relies  and  on  which  the  seller 
intended  that  he  should  so  do,'  but  it  has  been  said  that  the  words 
used  must  be  tantamount  to  a  warranty,  and  not  dubious  or  equivocal.* 
It  has  frequently  been  held  that  aifirmations  in  advertisements  includ- 
ing circulars,  catalogues  or  the  like,  relating  to  the  kind  and  character 
of  the  article  offered  for  sale  may  be  the  basis  of  express  warranties, 
if  the  buyer  had  knowledge  thereof  and  acted  thereon ;  •  but  the 
declarations  of  the  seller  at  the  time  of  the  sale,  limiting  the  effect  of 
statements  in  an  advertisement  concerning  the  article  sold,  are  admis- 
sible in  an  action  by  the  buyer  for  a  breach  of  warranty  based  on  such 
statements,'  and  if  at  the  time  of  the  sale  the  seller  expressly  states  that 
no  warranty  is  given  and  knowledge  thereof  is  brought  home  to  the 
buyer,' he  cannot  rely  on  statements  in  advertibements  of  tiie  sale  as 


19.  Barton  v.  Kane,  17  Wis.  38,  21  Am.  Dee.  571;  Hoffman  v.  Dixon, 

94  Am.  Dec  728.  105  Wis.  315,  81  N.  W.  491,  76  A.  S. 

SO.  Note:  L.R.Aa915B  635,  636  et  R.  916. 

seq.  Notes:  6  Am.  Dec.  114;  11  A.  S.  B. 

1.  Tabor  V.  Peters,  74  Ala.  90,  49  879;  16  A.  S.  R.  753;  3  Eng.  RuL  Gu. 

Am.  Rep.  804;  ToweU  t.  Gatewood,  2  461;  6  Eng.  Rtd.  Cas.  602. 

Scam.  (J::.)  22,  33  Am.  Dec.  437;  2.  Weimer  t.  Clement,  37  Pa.  St 

Randall  v.  Thornton,  43  Me.  226,  69  147,  78  Am.  Dee.  411. 

Am.  Dec.  56;  Osgood  v.  Lewis,  2  Har.  8.  Herring  v.  Skaggs,  62  Ala.  180, 

&  G.  (Md.)  495,  18  Am.  Dec.  317;  34  Am.  Rep.  4;  Snow  v.  Schomacker 

Henafaaw  v.  Robins,  9  Mete.  (Masa.)  Mfg.  Co.,  69  Ala.  Ill,  44  Am.  Rep. 

83,  43  Am.  Dec.  367;  Kinley  v.  Fitz-  509;  Blake  v.  Wataon,  45  Conn.  323, 

Patrick,  4  How.  (Misa.)  59,  34  Am.  29  Am.  Rep.  683;  Hensbaw  v.  Robins, 

Dee.  108;  Kircher  v.  Conrad,  9  Mont.  9  Mete.  (Mass.)  83,  43  Am.  Dec.  367; 

191,  23  Pac.  74,  18  A.  S.  R.  731,  7  Bradford  v.  Manly,  13  Masa.  139,  7 

L.B.A.  471;  Chapman  v.  Murch,  19  Am.  Dec.  122;  Reiger  V;  Worth,  130 

Johns.  (N.  Y.)  290,  10  Am.  Dec  227;  N.  C.  268,  41  S.  E.  377,  89  A.  S.  R. 

Fairbanks  Canning  Co.  V.  Metzger,  118  865;  Robson  v.  Miller,  12  S.  C.  586, 

N.  Y.  260,  23  N.  E.  372,  16  A.  S.  R.  32  Am.  Rep.  518. 

753;  Sturges  v.  Cireleville  Bank,  11  Note:  49  L.R.A.(N.S.)  1155. 

Ohio  St.  153,  78  Am.  Dec.  296;  Weim-  4.  Hadley  v.  Clinton  County  Imp. 

flr  T.  Clement,  37  Pa.  St.  147,  78  Am.  Co.,  13  Ohio  St.  502,  82  Am.  Dee.  454. 
Dee.  411;  Beeman  t.  Buck,  3  Vt.  53, 
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oonstituting  warranties.'  The  courts  are  not  inclined  to  construe  as 
warrantiee  affirmations  by  the  seller  made  after  the  agreement' for  fhe 
sale,  though  before  the  article  is  delivered  and  the  price  paid.*  The 
fact  that  the  seller  purchased  the  article  sold  with  a  warranty  is  imtnar 
terial  in  determining  whether  he  himself  has  given  a  warranty  on  tiie 
resale  and  certainly  cannot  itself  import  a  similar  warranty.^  The 
▼lew  has  been  taken  that  where  the  seller  agrees  to  sell  goods  of  a  cer- 
tain quality  find  ships  goods  to  tiie  bnyer  as  complying  with  the  con- 
tract and  draws  on  the  buyer  for  the  price,  which  is  paid  before  the 
arrival  of  the  goods^  tiiis  constitutes  a  warranty  that  the  goods  shipped 
are  oi  &e  quality  contracted  for.'  And  where  an  offer  was  made  for 
certain  merchandise  "provided  it  was  of  a  certain  quality"  which  was 
accepted  by  the  seller,  it  was  held  that  tiiere  was  a  warranty  that  the 
merchandise  was  of  the  specified  quality.'  If  an  express  warranty  is 
claimed,  the  burden  of  proving  it  is  upon  the  buyer.^* 

438.  Questioni  of  Law  and  Fact  Generally.— If  the  facts  or  affirm 
raations  relied  on  to  prove  an  express  warranty  rest  wholly  or  partly 
in  parol,  it  is  ordinarily  the  province  of  the  jury  to  determine  whether 
they  amount  to  an  express  warranty;  but  according  to  the  better 
view  the  court  must  determine  whether  an  affirmation  contained  in  an 
agreement  in  writing  amounts  to  a  warranty  or  not,"  and  the  same 
has  been  held  true  as  regards  an  undisputed  and  unequivocal  oral 
affirmation.^'  It  has  been  held  that  the  word  "rebuilt"  as  used  in  a 
contract  for  the  sale  of  a  particular  machine  in  which  it  is  described  as 
a  "rebuilt"  machine,  which  is  understood  to  mean  an  old  engine  which 
has  been  made  as  good  as  possible  and  practically  as  good  as  new,  con- 
stituted as  a  matter  of  law  a  warranty  to  such  effect.'* 

6.  Hadley  t.  Clinton  County  Imp.  497;  Hobart  v.  Toun^,  63  Tt  363,  21 

Co.,  13  Ohio  St.  502,  82  Am.  Dec.  454.  Atl.  612,  12  hJLA.  693. 

6.  Erwin  v.  Maxwell,  7  N.  C.  241,  9  Notes:  16  A.  S.  B.  758  ;  6  Eng.  Bid. 
Am.  Dec.  602.  As  to  the  time  of  mak-  Cas.  502. 

ing  a  warranty,  see  snpra,  par.  426.  12.  Randall  r.  Thornton,  43  Ma. 

7.  Welsh  v.  Garter,  1  Wend.  (N.  226,  69  Am.  Dee.  66;  Osgood  r.  Lewis, 
T.)  185,  19  Am.  Dec.  473.  2  Bar.  &  Q.  (Md.)  495,  18  Am.  Dec. 

8.  Fonsbeimer  v.  Stewart,  65  la.  317;  Hezter  v.  Bast,  125  Pa.  St.  52, 
594,  22  N.  W.  886,  54  Am.  Rep.  30.  17  AtL  252,  U  A.  S.  R.  874;  Kearly 
See  also  Fairbank  Canning  Co.  v.  v.  Duncan,  1  Head  (Tenn.)  397,  73 
Metzger,  118  N.  T.  260,  23  N.  E.  372,  Am.  Dec  179;  Hobart  v.  Young,  63 


9.  Holloway  v.  Jacoby,  120  Pa.  St  New  Hamburg  Mfg.  Co.  v.  Webb,  23 
583,  15  Atl.  487,  6  A.  S.  R.  737.  Ont.  L.  R.  44,  20  Ann.  Cas.  817. 

10.  Taeoma  Coal  Co.  v.  Bradley,  2  Note:  11  A.  S.  R.  879. 
Waah.  600,  27  Pac.  454,  26  A.  S.  B.  13.  Holmes  v.  Tyson,  147  Fa.  306, 


11.  Osgood  T.  Lewis,  2  Bar.  &  G.     Note:  6  Eng.  Rul.  Gas.  502. 
(Md.)  495,  18  Am.  Dec.  317;  Kinley      14.  New    Bambuig   Mfg.    Co.  v. 
V.  FiUpatrick,  4  Bow.  (Miss.)  69.  34  W^b,  23  Ont  L.  &.  44,  20  Ann.  Cu. 
Am.  Dee.  108;  MoFarland  t.  New-  817. 
man,  9  Watts  (Pa.)  55,  34  Am.  Dee. 


ae  A.  S.  R.  753. 


Vt  363,  21  AU.  612,  12  L.R.A.  693; 


890. 


23  AtL  564,  15  L.B.A.  209. 
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439.  Statement  of  Opiniou  or  Judgment— In  every  action  on  ■ 
warranty  it  most  be  shown  that  there  was  an  expreaa  and  direct  affir- 
mation of  the  quality  and  condition  of  the  thing  sold,  as  distinguished 
from  opinion,  etc.,^'  and  in  determining  whether  a  statement  of  the 
seller  is  to  be  deemed  a  warranty,  it  is  undoubtedly  important  to  con- 
sider whether  in  the  statement  he  assumes  to  assert  a  fact  of  which  the 
buyer  is  ignorant  or  merely  states  an  opinion  or  judgment  on  a  matter 
of  which  the  seller  has  no  special  knowledge  and  on  which  the  buyer 
may  be  expected  also  to  have  an  opinion  and  to  exercise  his  judgment, 
and  this  has  sometimes  been  spoken  of  as  a  decisive  test'*  Where  the 
representation  or  affirmation  relates  to  that  which  is  a  matter  of  opin- 
ion or  fancy,  as,  for  example,  the  value  of  a  horse  or  painting,  it  is  to 
be  regarded  as  an  expression  of  opinion,  rather  than  such  a  verification 
of  a  fact  as  will  amount  to  a  warranty,  unless  that  idea  is  excluded  by 
an  express  warranty,  or  such  other  declaration  as  leaves  no  doubt  of 
the  intention  to  m^e  a  warranty.^"  So  it  has  been  held  that  a  recital 
that  a  slave  sold  was  of  a  certain  age  does  not  constitute  a  warranty, 
especially  where  the  bill  of  sale  included  an  express  warranty  of  sound- 
nees ;  and  it  has  been  held  t^at  a  recital  in  a  bill  of  sale  of  tobacco 
that  it  was  "good  first  and  second  rate  tobacco"  should  be  deemed  an 
expression  merely  of  the  seller's  opinion  and  not  a  warranty  of  the 
quality.^*  It  has  also  been  held  that  a  statement  by  the  seller  that  hogs 
sold  are  "suitable  and  proper  for  the  New  York  City  market"  does  not 
constitute  a  warranty,  but  is  a  mere  expression  of  opinion.'^  These 
principles  are  well  exemplified  by  two  early  English  cases  involving 
the  sale  of  paintings  as  to  the  effect  of  an  affirmation  as  to  the  artist. 
In  one  case,  which  involved  the  sale  of  an  old  painting,  an  afBrma- 
tion  that  it  was  by  a  certain  one  of  the  old  masters  was  held  not  to 
constitute  a  warranty,  because  such  fact  could  be  ordinarily  only  the 
ritatement  of  an  opinion,  whereas  in  the  other  case,  which  involved 
the  sale  of  a  painting  alleged  to  be  by  a  modern  artist,  the  question  as 
to  whether  the  affirmation  was  a  warranty  was  left  to  the  jury  and  its 
finding  that  it  was  a  warranty  was  upheld.'  Though  ordinarily  an 

15.  Henshaw  v.  Robins,  9  Meta.  16.  Hdlbat  t.  Bnekleton,  [1913]  A. 
(Mass.)  83,  43  Am.  Dee.  367;  Einley  C.  (Eng.)  30,  Ann.  Gas.  19130  702 
V.  Fitzpatrick,  4  How.  (Miss.)  59,  34  and  note. 

Am.  Dec.  108;  Seizaa  v.  Woods,  2     17.  Towell       Oatewood,  2  Seam. 

Caines  (N.  T.)  48,  2  Am.  Dee.  215,  (HI.)  22,  33  Am.  Dec.  437. 

overruled  on  another  point  by  Hawkins     18.  Stneky  v.  Clybum,  Gheves  L. 

V.  Pemberton.  51  N.  T.  198,  10  Am.  (S.  C.)  1B6,  34  Am.  Dee.  590. 

12ep.  595;  Chapman  v.  March,  19     19.  Towell  v.  Gatewood,  2  Seam. 

.Fohns.  (N.  Y.)  290, 10  Am.  Rep.  227;  (DL)  22,  33  Am.  Dec.  437. 

Bartlett  v.  Hoppock,  34  N.  Y.  118,  88     20.  Bartlett  v.  Hoppoek,  34  N.  Y. 

Am.  Dee.  428;  Brwin  v.  Maxwell,  7  N.  118,  88  Adl  Deo.  428. 

C.  241,  9  Am.  Dee.  602.  1.  See  Wolcott  t.  Mount,  9  Vroom 

Notes:  16  A.  S.  R.  753;  Ann.  Gas.  (N.  J.)  496,  20  Am.  Rep.  425. 
1913G  711. 
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affirmation  as  to  value  fWls  within  the  rule  as  to  dealer's  talk  and  is 
also  to  a  large  extent  a  matter  of  opinion,  value  may  nevertheless  be 
the  subject  of  an  express  warranty.* 

440.  Intention  of  Parties^It  has  frequently  been  said  that  the 
question  whether  an  affirmation  by  the  seller  at  the  time  of  the  sale 
or  words  of  description  are  to  be  regarded  as  a  warranty  depends  on 
the  intention  of  the  parties.*  And  it  has  been  said  that  though  to 
constitute  a  warranty  requires  no  particular  form  of  worda,  the  naked 
averment  of  a  fact  is  neither  a  warranty  itself,  nor  evidence  of  it;  that 
while  in  connection  with  other  circumstances,  it  certainly  may  be 
token  into  consideration,  the  jury  must  be  satisfied  from  the  whole 
that  the  seller  actually,  and  not  constructively,  consented  to  be  boimd 
for  the  truth  of  his  representation.*  This,  however,  is  not  a  proper 
statement  of  the  rule  according  to  the  modern  authorities,  if  it  is 
intended  thereby  to  render  the  intention  of  the  seller  absolutely  con- 
trolling, and  it  is  now  generally  recognized  that  in  order  to  constitute 
a  warranty  it  is  not  necessary  that  the  representations  or  affirmations 
should  have  been  intended  hy  the  seller  as  a  warranty.*  If  the  repre- 
ftentatioQ  is  clear  and  positive,  not  a  mere  expression  of  opinion,  and 
the  buyer  understands  it  as  a  warranty,  and  Yblying  on  it  purchases, 
the  seller  oannot  escape  liability  by  claiming  that  he  did  not  intend 
what  bis  language  declared ;  and  there  is  no  distinction  in  principle 
between  a  representation  as  to  the  quality  an^  condition  of  an  article 
and  one  as  to  ite  character ;  what  would  amount  to  a  warranty  in  the 
one  case  is  a  warranty  in  the  other.*  So  if  the  writing  contains  that 
which  amounts  to  a  warranty,  the  seller  will  not  be  permitted  to  say 
that  he  did  not  intend  what  his  language  clearly  and  explicitly 
declares.' 

441.  Affirmations  as  to  Quantity  or  Size. — Ordinarily  it  would  seem 
that  a  statement  by  the  seller  as  to  the  weight  or  quantity  of  specific 
commodities  sold  is  to  be  regarded  as  a  statement  or  expression  of 
opinion  rather  than  an  assertion  of  fact,  and  is  not  to  be  deemed  a 
warranty,  and  this  is  especially  true  when  the  statement  is  qualified 

2.  Handy  v.  Waldson,  18  R.  I.  667,  (N.S.)  274;  Ann.  Caa.  1913C  7U;  6 

29  Atl.  143,  49  A.  S.  R.  794.  Eng.  Rnl.  Cas.  502. 

8.  Wolcott  V.  Mount,  38  N.  J.  L.  4.  McFarland  v.  Newman,  9  Watta 

486,  20  Am.  Rep.  425;   Seixas  v.  (Pa.)  55,  34  Am.  Dec.  497. 

Woods,  2  Caines  C*T.  Y.)  48,  2  Am.  5.  Fairbank  Canning  Co.  v.  Metz- 

Dec.  215,  overruled  on  another  point  ger,  118  N.  T.  260,  23  N.  E.  372,  18 

by  Hawkins  v.  Pembcrton,  51  N.  Y.  A.  S.  R.  753  and  note. 

198,  10  Am.  Rep.  595;  Swett  v.  Col-  Note:  6  Eng.  RuL  Cas.  502, 

^te,  20  Johns.  (N.  Y.)  196,  11  Am.  6.  Notes:  2  Am.  Deo.  221;  6  Am. 

Dec.  366;  McFarland  v.  Newman,  9  Dec.  115. 

Watts  (Pa.)  55,  34  Am.  Dec.  497;  7.  Fairbank  Canning  Co.  v.  Metz- 

Heilburt  V.  Buekleton,  [1913]  A.  C.  ger,  118  N.  Y.  260,  23  N.  B.  372,  16 

(Eng.)  30,  Ann.  Cas.  1913C  702.  A.  S.  R.  753. 
Kotea:  16  A.  S.  R.  758;  35  L.R.A. 


167 


S  442  - 


SALES 


34B.  G.  K 


by  the  word  "about"  or  the  like.'  And  where  there  was  incorporated 
into  a  bill  of  sale  of  a  vessel  for  the  purpose  of  describing  her  the 
certificate'  of  the  ship  carpenter  under  whose  aupervision  she  was  built 
giving  her  dimrasions  and  tonnage,  which  was  followed  by  a  general 
warranty  of  title,  it  has  been  held  that  this  is  not  to  be  deemed  a  war- 
ranty that  the  measurements  and  tonnage  are  correctly  given.*  If, 
however,  the  circumstances  show  that  it  was  the  intention  of  the 
parties  that  a  statement  of  this  character  was  a  statement  of  a  fact 
on  which  the  buyer  should  rely,  it  will  be  treated  aa  a  warranty,  and 
where  goods  shipped  to  the  buyer  were  invoiced  as  containing  a  certain 
quantity  this  has  been  treated  as  a  warranty."* 

442.  Affirmations  as  to  Quality  or  Condition  Generally.— While 
the  soundness  or  policy  of  the  rule  permitting  warranties  to  be  based 
on  affirmations  by  the  seller  as  to  the  quality  or  condition  of  the 
chattel  sold  has  been  vigorously  protested,**  it  is  generally  recognized, 
especially  in  the  more  modem  cases,  that  such  affirmations  may  con- 
stitute a  warranty,  if  so  intended  by  the  parties  and  relied  on  by  the 
buyer  as  such ;  and  it  has  hoea  held  that  the  same  principle  applies 
where  the  affirmation  relied  on  is  contained  in  a  writing,  such  as  a 
bill  of  sale,  and  where  It  is  made  orally  in  a  sale  so  effected,  as  the 
language  means  the  same  whether  written  or  8p<&en.i^  It  has  also 
been  said  that  the  tendency  of  all  the  modem  cases  on  warranty  is 
to  enlarge  the  responsibility  of  the  seller;  to  ccmstrue  every  affirmation 

8.  Brawley  v.  U.  S.,  96  U.  S.  168,  130  N.  C.  268,  41  S.  B.  877,  89  A.  S. 
24  U.  S.  (L.  ed.)  622.  As  to  the  mean-  R.  865;  HoUoway  v.  Jaeoby,  120  Pa. 
ing  given  to  the  word  "about"  or  sim-  St,  583,  15  Atl.  487,  6  A.  S.  B.  737 ; 
ilar  indefinite  expressions,  see  supra,  Hexter  v.  Bast,  125  Pa.  St.  52,  17  Atl. 
par.  176  et  seq.  (quantity);  194  (time  252,  11  A.  S.  R.  874;  Grotzinger  v. 
of  delivery).  Kann,  165  Pa.  St.  578,  30  Atl.  1043, 

9.  Randall  v.  Thornton,  43  Me.  226,  44  A.  S.  R.  676;  Kearlev  v.  Duncan.  1 
69Am.  Dec.  56.  Head  (Tenn.)  397,  73  Am.  Dec.  179; 

10.  Hargoeus  v.  Ablon,  3  Den.  (N.  Jorgensen  v.  Gesaell  Pressed  Brick 
T.)  406,  45  Am.  Dec.  481.  Co.,  45  Utah  31,  141  Pac.  460,  Ann. 

11.  McFarland  v.  Newman,  9  Watts  Cas.  1917C  309;  Beeman  v.  Buck.  3 
(Pa.)  55,  34  Am.  Deo.  497.  Vt.  53,  21  Am.  Dee.  571;  Beals  v.  t)Im- 

12.  Sbippen  v.  Bowen,  122  U.  S.  stead,  24  Vt.  114,  58  Am.  Dec.  150; 
575,  30  U.  S.  (L.  ed.)  1172;  MeCaa  v.  Drew  v.  Edmunds,  60  Vt.  401,  15  Atl, 
Elam  Drug  Co.,  114  Ala.  74,  21  So.  100,  6  A.  S.  R.  122;  Hobart  v.  Tonng, 
479,  62  A.  S.  R.  88;  Forcheimer  v.  63  Vt.  363,  21  Atl.  612,  12  L.R.A- 
Stewart,  65  la.  593,  22  N.  \V.  886,  693;  Hahn  v.  Dofllittle,  18  Wis.  196, 
54  Am.  Rep.  30;  I^amme  v.  Gregg,  1  86  Am.  Dec.  757;  HoFFman  v.  Dixon, 
Mete.  (Ky.)  444,  71  Am.  Dec.  489;  105  Wis.  315,  81  N.  W.  491,  76  A.  S. 
RandaU  v.  Thornton,  43  Me.  226,  69  R.  916;  King  v.  Graef,  136  V^is.  548, 
Am.  Dec.  56;  Rutter  v.  Blake,  2  Har.  117  N.  W.  1058.  128  A.  S.  R.  1101,  20 
&  J.  (Md.)  353,  3  Am.  Dec.  550;  Os-  L.R.A.(N.S.)  86. 

good  V.  Lewis,  2  Har.  &  G.  (Md.)  Notes:  6  L.R.A.  374;  35  L.R.A. 
495,  18  Am.  Deo.  317;  Kinley  v.  Fitz-  (N.S.)  260  et  seq.;  6  Eng.  Bnl.  Cas. 
Patrick,  4  How.  (Miss.)  59,  34  Am.  502. 

Dec.  108;  Thompson  t.  Tate,  5  N.  C.  13.  Lamme  t.  Gregg,  1  Uflte.  (Ey.) 
97,  3  Am.  Dee.  678:  Beiger  v.  Worth,  444,  71  Am.  Dee.  489. 
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by  him  to  be  a  warranty,  and  frequently  to  imply  a  warranty  on  his 
part  from  acts  and  circumstances,  wherever  they  were  relied  upon  by 
the  buyer,  and  that  the  maxim  of  caveat  emptor  seems  gradually  to  be 
restricted  in  its  operation,  and  limited  in  its  dominion,  and  beset  with 
the  circumvallations  of  the  modem  doctrine  of  warranty,  until  it  can 
no  longer  claim  the  empire  over  the  law  of  sales,  and  is  but  a  sbadow 
of  itself.'^  It  seems  to  be  generally  recognized  tixat  a  recital  in  a  bill 
of  sale  describing  the  chattel  sold  as  sound  or  the  like  should  be 
deemed  a  warranty,'*  as  where,  while  slavery  was  in  existence,  a  slave 
was  sold  and  described  in  the  bill  of  sale  as  sound;  '*  and  this  has 
been  held  true  even  though  in  a  later  part  of  the  instrument  an  express 
warranty  of  title  was  inserted.^'  So  where  an  offer  was  made  to  sell 
"thoroughly  tanned"  leather  and  the  offer  was  accepted  provided  the 
leather  "is  thoroughly  tanned"  this  was  held  to  import  ft  warranty 
that  the  leather  was  "thoroughly  tanned."  So  where  a  carload  of 
potatoes  oontained  in  sacks  was  sold  and  after  the  buyer  had  examined 
a  few  sacks,  the  seller  stated  that  the  balance  were  of  the  same  quality 
and  in  the  same  condition,  and  all  could  not  be  examined  without  the 
^penditure  of  a  great  deal  of  time,  it  was  held  that  the  jury  was 
justified  in  finding  that  such  statement  constituted  a  warranty.'*" 

443.  Qualification  of  Rule;  Dealer's  Talk;  Questions  for  Jury. — 
While  the  modem  view  is  as  stated  in  the  preceding  paragraph  there 
are  numerous  cases  holding  that  the  mere  expr^on  of  an  opinion  of 
the  character  or  quality  of  goods  sold  will  not  amount  to  a  warranty, 
a  seller  being  permitted  to  exaggerate,  puff  or  enhance  the  quality, 
thus  adopting  the  maxim  of  the  civil  law,  simplex  commendatio  non 
obligat ;  and  this  view  is  also  taken  where  it  is  sought  to  base  a 
charge  of  fraud  on  what  is  commonly  called  dealer's  talk.'   It  has 

11  Winta  T.  Morrison,  17  Tex.  372,  19.  King  Graef,  186  Wia.  548, 
67  Am.  Dee.  668.  117  N.  W.  1058, 128  A.  S.  B.  UOl,  20 

15.  Kinley      Fitapatriek,  4  How.  LJtA.(N.S.)  86. 

(Miss.)  59,  34  Am. -Dee.  108;  Kearley  SO.  Tabor  t.  Peters,  74  Ala.  90,  49 

Dnnean,  1  Head  (Tenn.)  397,  73  Am.  Rep.  804;  Barflett  v.  Hoppoek, 

Am.  Dee.  179;  Hobart  v.  Yomig,  63  34  N.  Y.  118,  88  Am.  Dee.  428;  Ezwin 

Vt  363,  21  Atl.  612,  12  L.R.A.  693.  v.  Maxwell,  7  N.  C.  241,  0  Am.  Dee. 

16.  Kinley  t.  Fitzpatriek,  4  How.  602;  MoFarland  Newman,  9  Watts 
(Hiss.)  59,  34  Am.  Dec.  ICS;  Kearlw  (Pa.)  65,  34  Am.  Dec.  497;  Wetherill 
V.  Duncan,  1  Head  (Tenn.)  397,  73  Neilson,  20  Pa.  St.  448,  59  Am. 
Am.  Deo.  179.  Dec.  741;  Hohnes  v.  Tyson,  147  Pa. 

17.  Kml^  T.  Fitxpatriek,  4  How.  305,  23  Aa  564,  15  L.RX  209;  Jar- 
(Hias.)  59,  34  Am.  Dec.  108.  eeki  Mfg.  Co.  v.  Kerr,  166  Pa.  529,  30 

18.  Qroetsinger  v.  Eann,  165  Pa.  Atl.  1019, 44  A.  8.  B.  674  (affirmation 
St.  578,  30  Atl.  1043,  44  A.  S.  R.  676.  that  an  article  is  as  good  as  any  in  tbc 
(It  is  to  be  noted  as  shown  above  that  maricet) ;  Westmordaad  v.  Dizon,  4 
the  Pennsylvania  court  in  an  eariier  Hayw.  (Tenn.)  223,  9  Am.  Dee.  763; 
ease  vigoroasly  protested  against  ^  Carver-Sbadbolt  Co.  V.  Loch,  87  Wash, 
policy  of  permitting  warranties  to  be  463,  151  Pae.  787,  L.RA.1917C  1076. 
based  on  affirmations  as  to  quality  or  Note:  6  Am.  Deo.  114. 


ecmdition.) 


1.  See  in&a,  par.  63L 
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been  said  that  it  is  especially  important  that  tiiia  should  be  the  rule 
as  to  representations  of  the  quality  of  goods  sold ;  for  there  is  nothing 
on  which  people  are  more  apt  to  differ,  and  nothing  on  which  they 
are  less  apt  to  trust  each  other.'  In  the  sale  of  machinery  or  the  like 
statements  as  to  economy  of  operation  seem  to  be  generally  treate<l 
as  dealer's  or  sale  talk,  and  not  warranties.*  Thus  a  statement  by  a 
seller  of  a  haystacker  to  induce  a  prospective  customer  to  exchange 
a  machine  in  use  by  him  for  the  seller's  machine  that  the  latter  would 
stack  hay  at  a  certain  amount  per  ton  cheaper  than  the  old  one  has 
been  held  mere  sale  talk,  and  not  a  warranty.*  This,  however,  doe? 
not  prevent  statements  as  to  economy  of  operation  from  instituting!; 
warrantiee  where  the  buyer  was  justified  in  relying  on  them  as  sucli 
and  did  so  rely,  trusting  to  the  superior  knowledge  of  the'  seller,  as 
where  he  was  the  manufacturer.'  It  has  been  held  that  evidence  of 
a  fecial  custom  among  certain  traders,  making  common  words  of 
r^resentation  as  to  quality  words  of  warranty,  is  not  admisable,  as 
it  tends  to  vary  the  general  rule  of  law  that  such  a  representation  doe? 
not  constitute  a  warranty.*  The  line  which  separates  a  case  of  mere 
puffing  and  commendation  from  a  case  where  there  is  an  affirmation 
of  a  matter  of  fact  which  will  constitute  a  warranty  is  sometimes 
indefinite,  and  then  a  perplexing  question  arises  as  to  the  meaning  or 
intention  of  the  seller.  As  a  general  rule  at  this  point  comes  in  the 
province  of  the  jury,  when  it  must  be  determined  as  a  matter  of  fact 
whether  a  warranty  was  intended.' 

444.  Sale  of  Second  Hand  Article. — It  is  the  general  rule  that 
t^ere  is  no  implied  warranty  as  to  the  condition,  adaptation,  or  suit- 
ability for  the  purpose  for  which  made  or  the  quality  of  an  article 
sold  as  and  for  a  second  hand  article.*  There  may,  however,  be  an 
express  warranty  of  an  article  though  sold  as  and  for  a  second  hand 
one,*  and  it  has  been  held  that  the  word  "rebuilt"  as  used  in  a  written 
contract  for  the  sale  of  a  particular  machine,  describing  the  machine 

2.  Wetherill  v.  Neilson,  20  Pa.  St.  444,  71  Am.  Dec.  489 ;  Tattle  v.  Brown, 
448,  69  Am.  Dec.  741.  4  Gray  (Mass.)  457,  64  Am.  Dee.  80; 

3.  Note:  L.R.A.1917C  1078.  Chapman  v.  Murch,  19  Johns.  (N.  Y.) 

4.  Carver-Shadbolt  Co.  v.  Loch,  87  290,  10  Am.  Dec.  227.  See  also  Lord 
Wash.  453, 151  Pac.  787,  L.H.A.1917C  v.  Grow,  39  Pa.  St.  88,  80  Am.  Dec. 
1076.  504;  Beals  v.  Olmstcad,  24  Vt.  114,  58 

fi.  Davis  Calyx  Drill  Co.  v.  Mallory,  Am.  Dec.  150. 

69  C.  C.  A.  602,  137  Fed.  332,  69  Note:  6  Am.  Dec.  114. 

L.R.A.  973.  8.  See  infra,  par.  461. 

Note:  L.R.A.lfll7C  1078.  9.  Fairbanks  Steam  Shovel  Co.  v. 

6.  Wetherill  v.  Neilson,  20  Pa.  St.  Holt,  79  Wash.  361,  140  Pac.  394, 
448,  59  Am.  Dec.  741.  As  to  the  valid-  L.R.A.1915B  477  (explaining  and  tim- 
ity  of  customs  varying  a  general  role  itiug  the  statement  in  an  earlier  case) ; 
of  law  as  applied  to  salep,  see  supra,  New  Hamburg  Mfg.  Co.  v,  Webb,  23 
par.  229  et  seq.  Ont.  L.  Rep.  44,  20  Ann.  Cas.  817, 

7.  Lamme  v.  Qregg,  1  Mete.  (Ky.)  Note:  L.R.A.1915B  479. 
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as  a  "rebuilt"  one,  constituted  a  warranty  that  it  had  been  rebuilt" 
The  fact  that  the  article  is  a  second  hand  one  does  not  itself  neces- 
aarUy  prevent  an  affirmation  as  to  its  condition  from  constituting  an 
express  warranty.'*  And  it  has  been  held  that  an  agreement  to  over- 
haul a  second  hand  machine  which  is  the  subject  matter  of  sale,  and 
put  it  in  first  class  shape,  is  a  warranty  tbat  the  machinery  is  reason- 
ably certain,  when  properly  handled,  to  do  the  work  intended  which 
is  known  to  the  seller,  and  is  free  from  structural  defects.*'  But 
since  the  article  sold  is  a  second  hand  one  the  parties  contract  naturallj- 
on  the  basis  that  it  is  not  in  a  perfect  condition  and  the  price  is  fixed 
on  that  basis,  and  an  affirmation  by  the  seller  that  the  article  is  sound 
or  the  like  will  not  <m3inarily  be  deemed  a  warranty  of  soundness.** 

445.  Sale  by  Description;  General  Rule. — In  the  much  discussed 
and  frequently  criticised  English  case  of  Chandelor  v.  Lc^us  (Cro. 
Jao.  4)  where  a  stone  was  sold  by  a  jeweler  as  a  ''bezoar  stone,"  it 
was  held  that  tiiis  did  noi  constitute  a  warranty  that  it  was  in  fact 
a  stone  of  such  a  kind.**  And  following  this  principle  it  was  held 
in  an  early  case  in  this  country  that  describing  the  subject  of  the  sale 
as  "braalletto"  wood  did  not  amount  to  a  warranty  that  the  wood 
was  of  the  kind  it  was  represented  to  be,*'  and  the  principle  of  these 
cases  finds  support  in  later  cases.**  The  principle  has  not,  however, 
met  the  approval  of  the  courts  in  the  later  cases,  even  in  the  jurisdic- 
tions in  which  it  was  first  laid  down,  and  has  been  materially  modified 
if  not  entirely  overruled,*'  and  it  seems  to  be  generally  held  that 


10.  New  Hamburg  .  Mfg.  Co.  t. 
Webb,  23  Ont.  L.  B.  44,  20  Ann.  Caa. 
817. 

11.  Drew  V.  Edmunds,  60  Vt.  401, 
15  Atl.  100,  6  A.  S.  R.  122  (sale  of  a 
second  hand  engine  which  the  seller 
affirmed  had  been  overhaoled  and  was 
in  good  condition). 

Note:  IaR.A.1915B  479. 

12.  Fairbanks  Steam  Shovel  Co.  v. 
Holt,  79  Wash.  361,  140  Pae.  394, 
L.Rj1.1915B  477.  As  to  implied  war- 
ranty of  fitness,  see  infra,  par.  459. 

13.  Weimer  v.  Clement,  37  Pa.  St. 
147^78  Am.  Dec.  411  (sale  of  canal 
boat  sunk  in  river). 

Note:  L.R.A.1915B  480. 

14.  In  Derry  v.  Peek,  14  App.  Gas. 
337,  58  L.  J.  Ch.  864,  61  L.  T.  N.  S. 
265,  38  W.  R.  33,  12  Eng.  Rul.  Cas. 
250,  Lord  FitzOerald,  referring  to 
Chandelor  v.  Lopus,  said  that  it  was 
an  action  on  the  case  against  a  gold- 
smith skilled  in  the  nature  of  precious 
stones,  for  asserting  to  and  assuring 


the  plaintiff  that  a  certain  stone  was 
a  bezoar  stone,  etc.,  on  which  asser- 
tion  the  plaintiff  bought  it,  etc.;  that 
the  action  was  originally  on  a  warran- 
ty, which  failed  in  fact,  as  there  had 
been  no  warranty. 

16.  Seixas  v.  Woods,  2  Caines  (N. 
Y.)  48,  2  Am.  Dec.  215,  overruled  by 
Hawkins  v.  Pemberton,  51  N.  Y.  198, 
10  Am.  Rep.  595. 

16.  Kingsbury  v.  Taylor,  29  Me. 
508,  50  Am.  Dec.  607;  Swett  v.  Col- 
gate, 20  Johns.  (N.  Y.)  196,  11  Am. 
Dec.  266  (goods  sold  as  barilla  which 
in  fact  was  kelp);  Welsh  t.  Carter, 
1  Wend.  (N.  Y.)  185,  19  Am.  Dec. 
473 ;  Ryan  v.  Ulmer,  108  Pa.  St.  332, 
50  Am.  Rep.  210. 

Note:  35  L.R.A.(N.S.)  261. 

17.  Henshaw  v.  Robins,  9  Mete. 
(Mass.)  83,  43  Am.  Dec.  367;  Hawk- 
ins v.  Pemberton,  51  N.  Y.  198,  10 
Am.  Rep.  595,  overruling  Seixas  v. 
Woods,  2  Cainet  (K.  Y.)  48,  2  An. 
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<wh«re  aix  article  is  sold  by  a  descriptive  name  well  understood  as 
designating  a  commodity  of  a  particular  kind  or  character,  this  is,  if 
relied  on  by.  the  buyer,  a  warranty  that  the  article  is  of  the  specified 
Hud  or  character.^^  And  this  is  hdd  true,  especially  in  the  more 
modem  eases,  where  the  sale  is  of  goods  by  a  particular  description 
as  to  quality  or  condition.*'  A  warranty  of  this  kind  though  some* 
tintes  spoken  of  as  on  implied  warranty  falls  properly  within  the 
class  known  as  express  warranties.*^  In  some  cases,  it  is  considered 
that  the  liability  of  the  seller  in  case  of  sale  by  description  is  not 
technically  as  for  a  breach  of  warranty  that  the  article  is  of  the  kind 
fpr  which  it  is  sold,  but  rather  one  for  failure  to  perform  his  contract, 
thereby  reaching  the  same  effect.*  And  it  is  also  stated  that  when  the 
sale  becoDDles  in  part  executed  dr  consummated,  the  same  facts  which 
before  constituted  conditions  precedent  then  become  warranties.*  This 
doctrine  of  warranty  which  is  sometimes  q>oken  of  as  the  modem 


Dee,  m  and  Swett  Colgate,  20  Wis.  316,  81  N.  W.  401,  76  A.  3.  B. 
Johns.-  (N.  T.)  196,  U  Am.  Dee.  266.  016;  Jonee  v.  Just,  L.  R.  3  Q.  B.  107, 
18.  Lyon  v.  Bertram,  20  How.  150,  37  L.  J.  Q:  B.  80,  18  L.  T.  N.  S.  208, 
16  V.  S.  (Ll  ed.)  848;  Miller  v.  Moore,  16  W.  R.  643,  9  B.  ft  S.  141,  23  Eng. 
83  Qo.  684, 10  S.  £.  360,  20  A.  S.  R.  RoL  Gas.  466.  See  also  Baitlett  v. 
320,  6  UR.A.  374;  Diebold  Safe,  etc.,  Hoppock,  34  N.  T.  IIB,  88  Am.  Dec. 
Co.  V.  Hasten,  55  Kan.  104,  30  Pac.  428;  Waeber  t.  Talbot,  167  N.  7.  48, 
1035,  ^  HRJl.  53;  Morse  v.  Moore,  60  N.  E.  288,  82  A.  S.  R.  712. 
83  He.  473,  22  Atl.  362,  23  A.  S.  R.  Notes:  2  Am.  Dec.  221 ;  13  Am.  Dec 
783,  13  L.R.A.  224;  Oagood  v.  Lewis,  425  ;  24  Am.  Rep.  112;  102  A.  S.  R. 
2  Bar.  &  Q.  (Md.)  495,  18  Am.  Dee.  614;  11  LJt.A.  681;  35  URA.(N.SO 
317;  Hastings  t.  Levering,  2  Pick.  258  et  seq. 

(Mass.)  214,  13  Am.  Dec.  420;  Gould  19.  Miller  v.  Moore,  83  Oa.  684,  10 
T.  Stein,  149  Mass.  570,  22  N.  E.  47,  S.  E.  360,  20  A.  S.  R.  329,  6  L.R.A. 
14  A.  S.  a  455,  5  L.RJL.  213;  Wol-  374;  Mone  r.  Moore,  83  Me.  473,  22 
eott  T.  Mount,  38  N.  J.  L.  400,  20  Am.  Atl.  362,  23  A.  S.  R.  783,  13  L.R.A. 
Rep.  426;  Hawkins  t.  Pemberton,  61  224;  Wisconsin  Red  Pressed-Briek  Co. 
X.  T.  198,  10  Am.  Rep.  595;  Tan  t.  Hood,  60  Minn.  401,  62  N.  W.  550, 
Wyek  V.  Allen,  69  N.  T.  61,  25  Am.  51  A.  S.  R.  539;  Morse  v.  Union  Stoek- 
Rep.  136;  White  t.  MiUer,  71  N.  T.  Tazd  Co»  21  Ore.  289,  28  Pac.  2,  14 
118,  27  Am.  Rep.  13;  Fairbank  Can-  L.RJL  157;  Hobart  v.  Tonng,  63  Vt. 
niog  Co.  V.  Metzger,  118  N.  T.  260,  23  363,  21  AtL  612,  12  LJlJl.  603; 
K.  k  372,  16  A.  S.  R.  753;  North-  Springedd  Shingle  Co.  v.  Edgecomb 
western  Cordage  Co.  v.  Rice,  5  N.  D.  Mill.  Co.,  62  Wash.  620,  101  Pac.  233, 
432,  67  N.  W.  298,  57  A.  S.  E.  35  L.R.A.(N.S.)  258. 
563;  Morse  v.  Union  Stock- Yard  Note:  35  L.R.A.(N.8.)  270,  275. 
Co.,  21  Ore.  289,  28  Pac.  2,  14  20.  Hoffman  v.  Dixon,  105  Wis.' 315, 
L.R.A.  157;  Borrekins  v.  Bevan,  3  81  N.  W.  491,  76  A.  S.  R.  916. 
Rawle  (Pa.)  23,  23  Am.  Dec.  85  (ex-  1.  Columbian  Iron  Works,  etc.,  Co. 
plained  and  limited  in  Carson  t.  Bail-  v.  Douglass,  84  Md.  44,  34  Atl.  1118, 
He,  19  Pa.  St.  375,  57  Am.  Dec.  659) ;  57  A.  S.  R.  362,  33  L.R.A.  103;  Morse 
Hobart  v.  Young,  63  Vt.  363,  21  Atl.  v.  Union  Stock-Yard  Co.,  21  Ore.  289, 
612,  12  LJl.A.  693;  Springfield  28  Pac.  2,  14  L.R.A.  157;  Jones  v. 
Shingle  Co.  v.  Edgecomb  Mill  Co.,  52  George,  61  Tex.  345,  48  Am.  Rep.  280. 
Wash.  620,  101  Pac.  233,  35  L.R.A.  2.  Morse  v.  Union  Stock-Yard  Co., 
(N.S.)  258;  Hoffman  t.  Dixon,  105  21  Ore.  280,  28  Pao.  2, 14  L.R.A.  157. 
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doctrine  upon  the  subject  is  reasonable,  and  proceeds  upon  ia'  just 
interpretation  of  the  contract  of  aald.  A  d^er  ^ho  sells  an  article, 
describing  it  by  the  name  of  an  article  of  commerce,  the'  identity  of 
which  is  not  known  to  the  buyer,  must  understand  that  tiie  ,  latter 
relies  upon  the  description  as  a  representation  by  the  seller  that  it  is 
the  thing  described,  and  this  constitutes  a  warmnty.*  There  is  no 
doubt  but  that  the  parties  may  by  express  provision  in  the  contract 
relieve  the  seller  from  liability  on  any  warranty,  which  might  other- 
wise be  imported  into  the  sale,  of  conformity  in  kind  to  the  words 
of  description.* 

446.  inspection  and  Opportunity  Therefor.~Some  courts  take  the 
view  that  where  the  sale  is  of  a  definite  existing  chattel,  the  actual 
condition  of  which  is  capable  of  being  ascertained  by  eilhra  party, 
there  is  no  warranty  implied  from  a  specific  description,  the  natural 
inference  under  such  circumstances  being  that  the  parties  relied  on 
th&x  own  observation  and  judgment  with  respect  of  the  matters 
covered  by  the  desmption.*  And  though  the  broad  rule  as  to  import- 
ing a  warranty  from  a  sale  by  description  was  earlier  announced  the 
application  to  a  sale  on  inspection  has  been  repudiated  and  the  rule 
laid  down  that  where  goods  are  sold  on  inspection,  there  is  no  standard 
but  identity,  and  no  warranty  implied  other  than  that  tbe  identical 
goods  sold,  and  no  others,  shall  be  delivered,  and  that  the  name  given 
to  them  in  Hhe  bill  of  parcels  is  then  immaterial,  for  faith  was  placed, 
not  in  the  name,  but  .  in  the  quality  and  kind  discovered,  ob  the 
infpootion.^  On  the  other  hand  it  has  been  held  tbat  opportunity  to 
inspect  and  the  buyer's  failure  to  do  so  does  not  affect  the  rale  import- 
ing a  warranty  from  a  sale  by  description,  as  the  buyer  is  entitled  to 
rely  on  the  warranty.'  The  fact  that  the  commodity  sold-  was 
examined  by  the  buyer  before  or  at  the  time  of  the  sale  -dote  not 
prevent  its  sale  by  a  descriptive  name  from  constituting  a  warranty 
upon  which  the  buyer  may  rely  if  the  commodity  was  so  prq>ared  and 
presented  such  an  appearance  as  to  deceive,^  as  the  buyer  does  not 

S.  mite  V.  Miller,  71 N.  T.  118,  27  23,  28  Am.  Dee.  85.  See  also  Wether- 
Am.  Rep.  13.  ill  V.  Keikon,  20  Pa.  St  448,  64  Am. 

4.  Leonard  Seed  Co.  v.  Crary  Can-  Deo.  741. 

ning  Co.,  147  Wis.  166, 132  N.  W.  902,  7.  OoUld  t.  Stem,  149  Mass.  670,  23 

Ann.  Caa.  1012D  1077,  37  L£.A  N.  E.  47,  14  A.  8.  R.  465,  5  LR.A. 

CN.8.)  79.  213.  1- 

5.  Baniaid  v.  Kellogg,  10  Wall.  383,  8.  Henshaw  t.  Rdbina,  9  Mete. 
19  U.  8.  (L.  ed.)  987;  Hyatt  v.  Boyle,  (Mass.).  83,  43  Am.  Dee.  367;  Oonld 
5  GiU  &  J.  (Md.)  110,  25  Am.  Dee.  v.  Stein,  149  Maes. -670,  22  N.  E.  47, 
276;  Woleott  v.  Mount,  88  N.  J.  L.  14  A.  S.  R.  455,  6  L.R.A.  213;  North- 
496,  20  Am.  Rep.  425.  western  Cordage  Co.  v.  Rice,  6  N.  D. 

Note:  35  L.R.A.(N.S.)  271,  277.  "    432,  67  N.  W.  298,  67  A.  S.  R.  663; 
'  6.  CaiBon  V.  Bailiie,  19  Pa.  St.  375,  Hoffman  t.  Dizon,  105  Wis.  316,  81 
57  Am.  Dec  659,  explaining  and  limit-  N.  W.  491,  76  A.  B.  R.  916. 
ing  Borrekins  v.  Bevan,  3  Rawle  (Pa.)      Note:  102  A.  S.  R.  615. 
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owe  the  duty  of  careful  inspection  to  one  who  has  warranted  an  article.* 
And  a  fortiori  such  examination  does  not  deprive  the  huyer  of  the 
protection  of  tiie  warranty  as  to  latent  defects.^*  The  want  of  an 
opportunity  to  inspect  has  been  given  weight  in  favor  of  a  warranty 
and  the  doctrine  has  been  asserted  that  in  the  absence  of  inspection 
or  opportunity  to  inspect,  where  words  are  used  constituting  a  descrip- 
tion of  the  thing  sold,  the  description  is  a  material  inducement  to  the 
contract,  and  constitutes  a  warranty.^^ 

447.  Application  of  Rule  Generally. — In  the  numerous  cases  in 
which  the  question  as  to  the  importation  of  a  warranty  from  the  use 
of  descriptive  words  has  arisen,  the  decisions  are  in  hopeless  conflict 
not  only  because  of  tiie  conBict  heretofore  stated  as  to  whether  a 
warranty  is  to  be  imported  from  words  of  description  but  also  from 
the  attempt  to  apply  the  rule.''  As  illustrative  of  the  decisions  which 
seem  to  announce  the  more  modem  view  the  following  are  selected: 
Where  an  article  was  sold  under  a  description  as  "blue  vitriol,"  a  kind 
of  vitriol  well  known  to  the  trade,  whereas  it  was  in  fact  a  kind  known 
to  the  trade  as  "saltzberger  vitriol,"  a  compound  of  a  small  portion 
of  blue  vitriol  and  the  recddne  green  vitriol  and  an  article  of  much 
smaller  value,  and  by  no  examination  practical  at  tiie  time  could  it 
have  been  discovered  that  it  was  not  as  represented,  it  was  held  that 
this  was  a  warranty  that  the  article  was  blue  vitriol.'*  So  in  a  sale 
note  the  words  sold  a  quantity  of  "prime  quality  winter  oil"  have 
been  held  to  amount  to  a  warranty  that  the  article  sold  agrees  with  the 
description.'*  The  same  has  been  held  true  of  a  statement  in  a  bill 
of  parcels  that  oil  sold  was  "winter  pressed  sperm  oil,"  '^  and  as  to  the 
description  in  a  bill  of  parcels  of  the  article  sold  as  "blue  paint,"  '• 
and  where  the  article  sold  was  described  in  advertisements  and  in  the 
bill  of  parcels  as  "indigo,"  "  and  where  the  goods  were  ordered  and 
sold  as  "pure  manilla  twine."  '*  Likewise  it  is  generally  held,  in 
case  of  the  sale  of  nursery  stock  such  as  fruit  trees,  that  a  sale  by 

9.  Northwestern  Cordage  Co.  v.  Note:  35  L.R.A.(N.S.)  271,  277. 
Rice,  5  N.  D.  432,  «7  N.  W.  298,  57     12.  Note:  35  L.R.A.(N.S.)  283. 

A.  S.  R.  563.  13.  Hawkins  v.  Pemberton,  51  N. 

10.  Miller  v.  Moore,  83  Ga.  684,  10  Y.  198,  10  Am.  Dee.  595. 

S.  E.  360,  20  A.  S.  R.  329,  6  L.R.A.  14.  Hastings  v.  Levering,  2  Pick. 

374.  (Mass.)  214, 13  Am.  Dec.  420. 

11.  Barnard  t.  Kellogg,  10  Wall.  16.  Osgood  v.  Lewis,  2  Har.  &  G. 
383, 19  U.  S.  (L.  ed.)  987;  Forcheim-  (Md.)  495,  18  Am.  Dee.  317. 

er  V.  Stewart,  65  la.  593,  22  N.  W.  16.  Borrekins  v.  Bevan,  3  Rawle 

886,  54  Am.  Rep.  30;  Morse  v.  Moore,  (Fa.)  23,  23  Am.  Dec.  85. 

83  Me.  473,  22  Atl.  362,  23  A.  S.  K.  17.  Henshaw   v.   Robins,  9  Mete. 

783,  13  L.R.A.  224;  Hyatt  v.  Boyle,  (Mass.)  83,  43  Am.  Dee.  367. 

5  Gill  &  J.  (Md.)  110,  25  Am.  Deo.  18.  Northwestern   Cordi«e  Co. 

276:  Nortbwestem  Cordage  Co.  v.  Rice,  5  N.  D,  432,  87  N.  W.  298,  67 

Rice,  5  N.  D.  432,  67  N.  W.  298,  57  A.  S.  E.  563. 

A.  S.  R.  563. 
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deecription  as  and  for  a  certain  variety  constitutes  a  warranty  that 
the  stock  is  of  Uie  deagnated  variety.^* 

448.  Sale  of  Seeds  Generally. — Seeds  of  differrat  kinds  cannot 
always  be  distinguished,  by  inspection,  and  it  seems  to  be  generally 
recognized  in  such  a  case  that  an  express  or  implied  affirmation  of 
the  seller  where  seed  of  a  particular  kind  ia  asked  for  and  sold  as 
such  that  it  is  of  such  kind  may  constitute  a  warranty  as  to  its  kind,*" 
and  ignorance  on  the  part  of  the  seller  that  the  seed  was  different  from 
the  kind  for  which  it  was  sold  is  held  immaterial.^  Thus  it  has  be^ 
held  that  an  affirmation  by  the  seller  that  the  seed  sold  is  a  certain 
kind  of  cabbage  seed  constitutes  a  warranty  that  the  seed  is  of  this 
kind  and  not  cabbage  seed  of  another  kind,'  and  the  same  has  been 
held  true  as  to  seed  sold  as  and  for  a  particular  kind  of  turnip  seed,' 
and  where  seed  was  sold  as  and  for  rape  seed,  whereas  it  was  in  fact 
wild  mustard  seed.^  The  rule  as  stated  above  is  not,  however,  univer- 
sally recognized.'  Thus  it  has  been  held,  in  the  case  of  the  sale  of 
wheat  where  the  wheat  sold  was  iMpected  by  the  buyer,  that  the 
seller's  affirmation  that  it  was  spring  wheat  cannot  be  construed  as  a 
warranty  so  as  to  render  him  liable  where  it  proved  to  be  winter 
wheat,  though  spring  and  winter  wheat  cannot  ordinarily  be  dis- 
tinguished by  inspection.*  And  where  rye  was  sold  for  seed  as  "sum- 
mer rye"  it  has  been  held  that  this  did  not  constitute  a  wEuranty  that 
it  was  in  fact  "summer  rye"  as  distingui^ed  from  winter  rye.^  In 
another  case  the  plaintiff,  a  market  gardener,  bought  Wakefield  cab- 

19.  Shearer  v.  Park  Nursery  Co.,  81  N.  W.  491,  78  A.  8.  E.  916. 
103  Ca!.  415,  37  Pae.  412,  42  A.  S.  R.     Note:  37  L.R.A.(N.S.)  84. 

125;  Sanford  v.  Brown  Bros.  Co.,  208  2.  Van  Wyck  v.  Allen,  69  N.  T.  61, 

N.  Y.  90,  101  N.  E.  797,  50  L.E.A.  25  Am.  Rep.  136;  White  v.  Miller,  71 

(N.S.)  778.  N.  T.  118,  27  Am.  Rep.  13. 

Note:  49  L.R.A.(N.S.)  1151.  S.  Wolcott  v.  Mount,  38  N.  J.  L. 

20.  Buckbee  v.  P.  Hohenadel,  Jr.,  496,  20  Am.  Rep.  425. 

Co.,  224  Fed.  14,  139  C.  C.  A.  478,  4.  Hofl&nan  v.  Dixon,  105  Wia.  315, 

D3.A.1916C  1001;  Gardner  t.  Wiut-  81  N.  W.  491,  76  A.  S.  R.  916. 

er,  117  Ky.  382,  78  S.  W.  143,  63  5.  Kingsbury  v.  Taylor,  29  Me.  508, 

1j.R.A.  647;  Wolcott  v.  Mount,  38  N.  50  Am.  Dec.  607;  Kircher  v.  Conrad, 

J.  L.  496,  20  Am.  Rep.  425,  affirming  9  Mont.  191,  23  Pac.  74,  18  A.  S.  R. 

36  N.  J.  L.  262,  13  Am.  Rep.  438;  731,  7  L.R.A.  471;  Lord  t.  Grow,  3? 

Passinger  v.  Thorbum,  34  N.  Y.  634,  Pa.  St.  88,  80  Am.  Dec  504;  Shialer 

90  Am.  Dec.  753;  Van  Wyek     Allen,  v.  Baxter,  109  Pm.  St  443,  58  Am. 

69  N.  Y.  61,  25  Am.  Rep.  136:  White  v.  Rep.  738. 

Maier.TlN.  T.  ll8,27Am.Eep.  13;  Notes:  35  L.R.A.(N.8.)  278;  37 

HoflFman  v.  Dixon,  105  Wis.  315,  81  L.EjL(N.S.)  79;  Ann.  Caa.  1918B  78. 

N.  W.  491,  76  A.  S.  S.  916.  6.  Kireber  t.  Conrad,  9  Mont.  191, 

Notes:  24  Am.  Rep.  102;  102  A.  S.  23  Pae.  74,  18  A.  S.  R.  731,  7  L.R.A. 

B.  623;  14  L.R.A.  493;  35  L3.A.  471;  Lord  v.  Grow,  89  Pa.  St  88,  80 

(N.S.)    278  ;  37  L.R.A.(N.S.)    80;  Am.  Dec.  504. 

URJ11916C  1012;  Aim.  Caa.  1918B  7.  Kingsbury  v.  Taylor,  29  Me.  508, 

76.  60  Am.  Dec.  607, 
1.  Hoffman  t.  Dixon,  106  Wis.  816, 
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bage  eeed  of  the  defendant,  in  1881,  which  produced  a  good  crop,  and 
the  next  year  he  asked  the  defendant  if  he  had  "any  more  Wi^efield 
cabbage  seed,  same  as  in  1881."  The  defendant  reptied  that  he  had 
some  of  tibe  old  stock,  Eind  produced  some  seed  in  env^opes,  part  of 
the  old  stock,  which  the  plaintiff  bought  It  was  impossible  to  dis- 
tinguish Wakefield  cabbage  seed  by  its  appearance.  It  was  held  that 
there  was  no  warranty  that  tlie  seed  was  Wakefield  cabbage  seed,* 

449.  Disclaimer  of.  Warranty  as  to  Kind  of  Seed.— Where  the 
seller  disavows  any  knowledge  of  tiie  kind  or  variety,  merely  repeating 
what  be  had  been  told  by  the  person  from  whom  he  purchased,  no 
warranty  as  to  kind  or  variety  is  to  be  imported;  *  and  on  principle 
therte  would  seem  to  be  no  doubt  but  that  the  parties  may  by  an 
express  provision  in  the  contract  exclude  any  warranty  as  to  kind 
from  being  imported  from  words  descriptive  of  the  kind  of  seed  sold, 
and  it  has  been  expressly  bo  held,  as  no  rule  of  public  policy  interdicts 
such  an  agreement^^  A  nonwairanty  or  disclaimer  of  warranty 
clause,  printed  in  a  seed  catalogue  from  which  the  seed  was  ordered 
or  on  seed  packages  or  the  like  sent  by  the  seller  to  the  buyer  on  his 
order  for  seed  of  a  particular  kind,  has  been  held  binding  on  the 
buyer  if  it  came  to  his  notice,^'  though  it  has  been  held  otherwise  if 
such  notice  did  not  come  to  the  knowledge  of  the  buyer  and  he  was 
not  negligent  in  failing  to  acquire  such  knowledge,^*  as  where  the 
notice  was  printed  in  fine  print  on  the  bill  sent  to  Uie  buyer.^'  A 
usage  of  the  trade  under  which  any  warranty  of  kind  was  negatived 
in  case  of  a  sale  of  seed  by  description  has  also  been  held  binding  on 
the  buyer.^*  In  England  a  distinction  has  been  made  between  the 
liability  of  the  seller  on  warranty  and  his  hability  for  nonperformance 
of  his  contract  to  deliver  seed  of  a  designated  variety  and  it  has  been 
held  that  the  fact  that  by  notice  g^ven  the  buyer,  who  ordered  seed 
of  a  designated  kind,  the  seller  disclaimed  all  liability  for  any  war- 
ranty as  to  growth,  description  or  other  matters'  did  not  relieve  him 
from  liability  for  delivering  seed  differing  in  kind  from  that  ordered.** 

450.  Warranties  in  Sale  of  Animals. — As  in  cases  involving  fraud  ^* 
transactions  involving  the  sale  of  domestic  animals  have  been  one  of 

8.  Shisler  v.  Baxter,  109  Pa.  St  443,  81. 

58  Am.  Hep.  738.  13.  Nota:    37   L.R.A.(N.S.)  82; 

9.  NW:  Ann.  Cas.  1918B  77.  Ana.  Cas.  1918B  81. 

10.  Leonard  Seed  Co.  v.  Crary  Can-  14.  Leonard  Seed  Co.  v.  Crary  Can- 
ning Co..  147  Wis.  186,  132  N.  W.  ning  Co.,  147  Wis.  166, 132  N.  W.  902, 
902,  Ann.  Caa.  1912D  1077,  37  L.R.A.  Ann.  Cas.  1912D  1077,  37  L.R.A. 
(K.S.)  79.  (N.S.)  79  (referring  with  approval  to 

Nutes:  37  UR.A.(N.S.)  82;  L.R.A.  a  case  in  another  jurisdiction). 

lOJCC  1013;  Ann.  Cas.  1918B  80.  Notes:  87  LlR.A.(N.S.)  84;  L.R.A. 

11.  Notes:    37    L.RJL.(N.S.)    84;  19160  1013;  Ann.  Cas.  1918B  80. 
L.R.AJ1)]6C  1013.  16.  Notes:    37    L.R.A.(M.S.)  82: 

IS.  N<>li>-«:    37   L.R.A.(N.S.)    84;  Ann.  Cas.  1912D  1079. 

U.AJDltiC  1013:  Ann.  Caa.  19186  10.  Sea  infra,  par.  637. 
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the  most  fruitful  sources  of  litigation  in  which  the  claim  has  been 
asserted  that  affirmations  as  to  soundness  of  the  animal  sold  con- 
stituted a  warranty,  and,  as  may  be  expected,  this  class  of  litigation 
has  resulted  in  decisions  even  in  the  same  jurisdiction  which  it  is 
impossible  to  reconcile  on  the  facts.  The  principle,  however,  on 
which  these  cases  are  attempted  to  be,  decided  is  the  same  as  that 
running  through  other  transactions,  namely,  that  where  the  affirma- 
tion as  to  soundness  is  made  a  statement  of  fact  and  under  such 
(iircumstancea  that  the  buyer  is  justiiied  in  relying  thereon  and  does 
so  rely,  it  will  be  deemed  a  warranty whereas  if  it  is  a  mere  affirma- 
tion of  opinion,  or  under  circumstances  which  show  that  it  was  not 
intended  that  the  buyer  should  rely  thereon  and  that  he  did  not  so 
rely  and  on  the  faith  of  the  affirmation  enters  into  the  purchase,  it  will 
not  be  deemed  to  amount  to  a  warranty .^^  Also  it  seems  that  the  court 
will  be  less  inclined  to  construe  an  affirmation  as  to  soundness  a  war- 
ranty where  it  was  not  made  until  after  the  terms  of  the  sale  were 
agreed  on,  though  before  the  animal  was  delivered  or  the  price  paid," 
than  where  it  was  made  earlier  in  the  transaction.  Thus  where  after 
a  contract  for  the  sale  of  an  animal  was  made,  and  as  the  purchase 
money  was  about  to  be  paid,  the  seller,  in  reply  to  a  question  asked 
by  the  buyer,  said  that  the  animal  was  sound,  the  affirmation  was 
held  not  to  be  a  warranty,  having  been  made  after  the  contract  had 
been  entered  into  and  not  having  been  intended  as  sucb.'<>  A  state- 
ment by  the  seller  made  after  the  sale,  in  response  to  the  assertion 
by  the  buyer  that  he  had  said  that  the  animal  was  all  right,  "well, 
she  is  all  right,"  is  evidence  of  an  admission  by  the  seller  of  a  war- 
ranty at  the  time  of  the  mle.*  -The  question  as  to  whether  an  affirma- 
tion by  the  seller  as  to  the  soundness  of  an  animal  is  a  warranty  or 
not  seems  generally  to  be  regarded  as  a  question  of  fact,  as  in  case  of 
sales  of  other  chattels.* 

17.  Kenner  Hivding,  85  HI.  264,  18.  Meyer  Eranter,  56  N.  J.  L. 
28  Am.  Rep.  615;  Douglass  v.  Moees,  696,  29  AU.  426,  24  L.R.A.  575;  Kr- 
80  Is.  40,  56  N.  W.  271,  48  A.  S.  R.  win  t.  Maxwell,  7  K.  G.  241,  9  Am. 
a>3;  Lamme  v.  Gregg,  1  Mete.  (Ky.)  Dec.  602;  MeFarlana  t.  Newman,  9 
444,  71  Am.  Dee,  489  (affirmation  Watts  (Pa.)  55,  34  Am.  Dec.  497; 
tbat  a  jack  is  a  good  and  snre  foal  tret-  Bolmes  v.  Tyson,  147  Pa.  St  305,  23 
ter) ;  Norton  v.  Doherty,  3  Gray  Atl.  664,  15  L.R.A.  209. 
(Mass.)  372,  -63  Am.  Dee.  758;  Tuttle     19.  Erwin  t.  Maxwell,  7  N.  C.  241, 

Brown,  4  Gray  (Mass.)  457,  64  9  Am.  Deo.  602. 
Am.  Dee.  80;  Chapman  v.  Mureh,  19     20.  Erwin  v.  Maxwell,  7  N.  C.  241, 
Johns.  (N.  Y.)  290,  10  Am.  Dec.  227;  9  Am.  Dec.  602. 
Beeman  v.  Book,  3,  Vt.  53,  21  Am.     1.  Tuttle  t.  Brown,  4  Gray  (Mass.) 
Dec  571;  Hobart  v.  Young,  63  Vt.  457,  64  Am.  Dec  80. 
363, 21  Atl.  612, 12  L.R.A.  693;  Cross-     2.  Tuttle  t.  Brown,  4  Gray  (Mass.) 
man  t.  Johnson,  63  Vt  333,  22  Atl.  457,  64  Am.  Dec  80  (statement  tbat 
608, 18  LJt.A.  678.  a  "eow  is  aU  right"). 
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Impliea  Warranties 

451.  Definition;  Nature,  etc — Implied  warranties  arise  by  opera- 
tion of  law,  and  they  exist  without  any  intention  of  the  seller  to 
create  them.  They  are  conclusions  or  inferences  of  law,  pronounced 
by  tiie  court,  on  facts  admitted  or  proved  before  l^e  jury.*  As  has 
been  said:  "Implied  warranties  do  not  rest  upon  any  supposed  agree- 
ment in  fact.  They  are  obligations  which  the  law  raises  upon  prin- 
ciples foreign  to  the  actual  contract — ^principles  which  are  strictly 
analogous  to  those  upon  which  vendors  are  held  liable  for  fraud.  It 
is  for  the  sake  of  convenience,  merely,  that  this  obligation  is  permitted 
to  be  enforced  under  the  form  of  a  contract  However  refined  this 
distinction  may  f^)pear,  its  nonobservance  has  led  to  much  of  Uie 
confusion  to  be  found  in  the  cases  on  this  subject."  *  In  some  cases 
where  the  buyer  relies  on  affirmations  by  the  seller  without  the  use 
of  technical  words  of  warranty  to  found  bis  claim  of  a  warranty  of 
quality  or  condition,  the  courts  have  inadveitenUy  spoken  of  the  case 
as  one  of  implied  warranty;  it  is  evident,  however,  that  this  is  not 
properly  one  of  implied  warranty  but  of  express  warranty;  and  this 
class  of  cases  is  considered  in  the  treatment  of  express  warranties.' 
The  fact  that  the  contract  of  sale  is  evidenced  by  a  writing  does  not 
preclude  the  implication  of  a  warranty  not  inconsistent  therewith.* 
On  the  other  hand  a  warranty  will  not  be  implied  in  conflict  with  the 
express  terms  of  the  agreement,  it  being  well  settled  that  the  seller  may 
by  express  provision  exclude  the  implication  or  importation  therein 
of  any  warranties  on  his  part,'  and  ordinarily  no  warranty  will  be 
implied  where  there  is  an  express  warranty  relating  to  the  same  mat- 
ter.* The  broad  rule  has  been  laid  down  in  a  number  of  cases  that 
an  express  warranty  in  a  written  contract  excludes  the  idea  of  an 
impUed  one,  but  if  the  implied  warranty  does  not  relate  to  matters 
covered  by  the  express  warranty,  the  view  has  been  taken  that  both 
may  exist.'  Statutes  have  been  enacted  in  some  jurisdictions  expressly 

3.  Osgood  v.  Lewis,  2  Har.  &  G.  Notes:  22  L3A.  187;  S3  L.R.A. 
(Md.)  495,  18  Am.  Dec.  317.  (N.S.)  512. 

4.  Hoe  V.  Sanborn.  21  N.  T.  552,  8.  De  Witt  v.  Berry,  134  U.  S.  306, 
78  Am.  Dec.  163.  !<»  S.  Ct.  536,  33  U.  S.  (L.  ed.)  896; 

B.  See  supra,  par.  437  et  seq.  Lombard  Water-meel  Governor  Co. 

Jn  iTm  "  n4?rAr5KTA?rf^^^^^^^ 

7  t^-Tq«^       ,  r«™  Smith  v.  McCall,  1  McCord  L.  (S.  C.) 

•  i^4^-,««\oo  M^  o!S'  220,  10  Am.  Dm.  666;  Wasatch  Or- 

mog  Co.,  147  Wis.  166, 132  N.  W.  902   ^^ai^  Co.  v.  Morgan  (inning  Co.,  32 

^\^^'c.^  iS  ^'"^^''^u'  Utah  229,  89  Pao.  1009,  12  L.R.A. 
L.R.A.(N.S.)  79;  Ward  v.  Hobbs,  4  (N.S  )  540 

App.  Ca8  13,  48  L.  J.  Q.  B.  281,  40     Notes:  102  A.  S.  E.  609:  22  LE-A. 
L.  T.  N.  S.  73,  27  W.  R.  U4,  3  Eng.  187;  33  LJftjL(N.S.)  603. 
Rol.  Caa.  125.  9.  See  supra,  par.  227. 
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prtmdm^  that  certain  warranties  are  im{>lied  in  the  sale  of  certain 
commodities,  or  in  case  of  sales  under  certain  circumstances.'^  Where 
the  law  does  not  imply  a  warranty  of  quality  or  the  like  a  usage  or 
custom  cannot  be  admitted  to  create  01)6.^'  The  law  of  the  place  where 
the  sale  was  made  and  executed  though  the  parties  may  have  resided 
daewhere  governs  as  to  whether  warranties  are  to  be  implied  or  not.*^ 
452.  General  Rule;  Caveat  Emptor.— The  general  rule  of  the  com- 
mon law  expressed  by  the  maxim  caveat  emptor  is  that  the  buyer 
purchases  at  his  peril,  and  there  is  no  warranty  implied  by  law  on  the 
part  of  th»  seller  with  respect  to  the  quaUty  of  ^ecific  articles  sold.^* 


10.  Note:  22  L.B.A.  196.  (Mass.)  283,  34  Am.  Dec.  56;  Mizer 

11.  Barnard  v.  KeUogg,  10  WalL  v.  Cobiun,  11  Mete.  (Mass.)  559,  45 
383,  19  U.  S.  (L.  ed.)  987;  Dickinson  Am.  Dec.  230;  French  v.  Vining,  102 
V.  Gay,  7  Allen  (Mass.)  29,  83  Am.  Mass.  132,  3  Am.  Rep.  440;  Howard 
Dee.  656;  Boardman  r.  Spooner,  13  v.  Emerson,  110  Mass.  320,  14  Am. 
Allen  (Mass.)  353,  90  Am.  Dec.  196;  Bep.  608;  Hight  t.  Bacon,  126  Mass. 
Beirne  v.  Dord,  6  N.  T.  95,  55  Am.  10,  30  Am.  Rep.  639;  Remy  v.  Healy, 
Dec.  321.  161  Mich.  266, 126  N.  W.  202,  21  Ann. 

Notes:  55  Am.  Dee.  329;  102  A.  S.  Cas.  74,  29  L.R.A.(N.S.)  139;  Seixaa 
R.  611.  V.  Woods,  2  Cainea  (N.  Y.)  48,  2  Am. 

See  supra,  par.  229  et  seq.,  as  to  Dec.  215,  overruled  on  another  point 
tlie  validity  of  customs  to  change  by  White  v.  Miller,  71  N.  Y.  118,  27 
general  rules  of  law  applicable  to  sales.  Atl.    13;    Defreeze   v.    Trumper,  1 

12.  Bulkley  v.  Honold,  19  How.  390,  Johns.  (N.  Y.)  274,  3  Am.  Dec.  329; 
15  U.  S.  (L.  ed.)  663;  Meyer  v.  Rich-  Welsh  v.  Carter,  1  Wend.  (N.  Y.)  185, 
ards,  163  U.  S.  385,  16  S.  Ct.  1148,  41  IS  Am.  Dec.  473;  Boorman  v.  Jenkins, 
U.  S.  (L.  ed.)  199.  See  supra,  par.  12  Wend.  (N.  Y.)  566,  27 'Am.  Dec. 
9  et  seq.,  as  to  what  law  governs  oon-  158;  Beime  v.  Dord,  5  N.  Y.  95,  55 
tracts  of  sale  generally.  Am.  Dec  321;  Bartlett  v.  Hoppock,  34 

13.  Barnard  v.  Kellogg,  10  Wall.  N.  Y.  118,  88  Am.  Dec.  428;  Erwin  v. 
(U.  S.)  383,  19  U.  S.  (L.  ed.)  987;  Maxwell,  7  N.  C.  241,  9  Am.  Dec.  602; 
McCaa  v.  filam  Drug  Uo.,  114  Ala.  74,  Brown  v.  Gay,  6  Jones  L.  (N.  C.)  103, 
21  So.  479,  62  A.  S.  R.  88;  Towell  v.  72  Am.  Dec.  563;  Dickson  v.  Jordan, 
Gatewood,  2  Scam.  (lU.)  22,  33  Am.  33  N.  C.  166,  53  Am.  Dec.  403;  Rod- 
Dec.  437;  Kohl  v.  Lindley,  39  HI.  195,  gera  v.  Niles,  11  Ohio  St.  48,  78  Am. 
89  Am.  Dec.  294;  Oi!-Well  Supply  Co.  Dec.  290;  Morse  v.  Union  Stock-Yard 
v.  Watson,  168  Ind.  603,  80  N.  E.  157,  Co.,  21  Ore.  289,  28  Pao.  2,  14  L.B.A. 
15  L.R.A.(N.8.)  868;  Court  v.  Sny-  157;  Wetherill  v.  Neilson,  20  Pa.  St. 
der,  2  Ind.  App.  440,  28  N.  E.  718,  50  448,  59  Am.  Dec.  741;  Eagan  v.  Call, 
A.  S.  R.  247;  Shaw  v.  Smith,  45  Kan.  34  Pa.  St.  236,  75  Am.  Dee.  653;  Wei- 
334,  25  Pae.  886,  11  L.R.A.  681;  Kin-  mer  v.  Clement,  37  Pa.  St.  147,  78  Am. 
del  T.  Winne,  67  Kan.  100,  72  Pac.  Dec.  411;  MeFarlane  v.  Moore,  1 
548,  62  L.R.A.  596;  Scott  v.  Renick,  Overt.  (Tenn.)  174,  3  Am.  Dec.  752; 
1  B.  Mon.  (Ky.)  63,  35  Am.  Dec.  177;  Warren  v.  Buck,  71  Vt.  44,  42  Atl. 
Kingsbury  t.  Taylor,  29  Me.  508,  50  979,  76  A.  S.  R.  764;  Gerat  v.  Jones, 
Am.  Dec.  607;  Briggs  v.  Hunton,  87  32  Grat.  (Va.)  518,  34  Am.  Rep.  773; 
Me.  145,  32  Atl.  794,  47  A.  S.  R.  318;  Lambert  v.  Armentrout,  65  W.  Va. 
Hyatt  v.  Boyle,  5  Gill  &  J.  (Md.)  110,  375,  64  S.  E.  260,  22  L.R.A.(N.S.) 
S>  Am.  Dec.  276;  Wheat  v.  Cross,  31  556;  Getty  v.  Ronntree,  2  Pinney 
Md.  99,  1  Am.  Rep.  28;  Farren  v.  (Wis.)  370,  64  Am.  Dee.  138:  Jones 
DonKTOii,  99  Md.  323,  58  AtL  367, 106  v.  Lust,  L.  B.  3  Q.  B.  197,  37  L.  J. 
A.  S.  B.  297;  Perley  v.  Balch,  23  Piek.  Q.  B.  89,  IS  U  T.  N.  S.  208, 16  W.  B. 
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Where  the  purchaser  is  not  deceived  by  any  fraudulent  representa- 
tions, and  demands  nO  warranty,  the  law  presumes  that  he  depends 
on  hia  own  judgment  in  the  transaction,  and  applies  the  maxim  caveat 
emptor.'*  The  general  rule  of  caveat  emptor  has  been  held  to  extend 
to  the  sale  of  a  spurious  article  made  to  resemble  a  valuable  commodity, 
if  the  seller  was  in  no  way  a  party  to  or  had  knowledge  of  the  fraud.'* 
So  inconvenience  or  inability  on  the  part  of  the  buyer  to  make  an 
inspection  of  the  article  sold,  as  for  instance  where  it  is  contained  in 
casks  or  bales,  will  not  alter  the  general  rule  and  raise  by  implication 
any  warranty  of  quality.^*  Thus  in  case  of  a  sale  hemp  in  bales 
it  has  been  held  that  there  is  no  imphed  warranty  that  the  interior 
of  the  bales  corresponds  with  the  exterior.'^  So  the  common  law  rule, 
which  has  been  followed  generally  in  this  country,  is  that  no  warranty 
of  soundness  will  be  implied,  however  adequate  or  full  the  price  paid 
may  have  been.*®  As  regards  latent  defects  it  has  been  said  that  it  is 
a  universal  doctrine,  founded  upon  the  plainest  principles  of  natural 
justice,  that,  whenever  the  article  sold  has  some  latent  defect  which 
is  known  to  the  seller,  but  not  to  the  buyer,  the  former  is  liable  for 
this  defect,  if  he  fails  to  disclose  his  knowledge  on  the  subject  at 
the  time  of  the  sale.  In  all  such  cases,  where  the  knowledge  of  the 
seller  is  proved  by  direct  evidence,  his  responsibility  rests  upon  the 
ground  of  fraud.  But  there  are  cases  in  which  the  probability  of 
knowledge  on  the  part  of  the  seller  is  so  strong  (hat  the  courts  will 
presume  its  existence  without  proof ;  and  in  th^  cases,  the  seller  is 
held  responsible  upon  an  implied  warranty.  The  only  difference 
between  these  two  classes  of  cases  is  that  in  one  the  scienter  is  actually 

643,  9  a  &  S.  141,  23  Eng.  Ral.  Cas.  N.  B.  718,  50  A.  S.  R.  247;  Johnston 
466.  V.  Cope,  3  Har.  &  J.  (Md.)  89,  S  Am. 

Notes:  6  Am.  Dec.  114;  19  Am.  Dee.  Dee.  423;  Mixer  v.  Gobnm,  11  Mete. 
477;  50  A.  S.  R.  250;  102  A.  S.  R.  (Mass.)  669,  45  Am.  Dec  230;  Seixaa 
607  ;  6  L.aA.  73,  376;  14  L.R.A.  493;  t.  WoodB^  2  Caines  (N.  Y.)  48,  2  Am. 
8  Eng.  RoL  Cas.  461.  Dee.  215,  overruled  on  another  point 

14.  Rodgers  v.  KUes,  U  Ohio  St.  48,  by  White  v.  Miller,  71  N.  Y.  118,  27 
78  Am.  Dee.  290.  AtL  13;  Moses  v.  Mead,  1  Denio  (N. 

15.  Welsh  V.  Garter,  1  Wend.  (N.  Y.)  378,  43  Am.  Deo.  676;  Beirae  v. 
Y.)  185,  19  Am.  Deo.  473.  Dord,  5  K.  Y.  95,  55  Am.  Dee.  321: 

Note:  19  Am.  Dec  477.  Pubi  v.  Hombeck,  24  Okla.  288,  103 

16.  Hyatt  v.  Boyle,  6  OiU  A  J.  Pae.  665,  138  A.  S.  R.  883,  29  UR.A. 
(Md.)  110,  26  Am.  Dec  276;  Salis-  (K.S.)  202;  McFarland  v.  Newman, 
bury  v.  Stainer,  10  Wend.  (N.Y.)  169,  0  Watts  (Pa.)  66,  34  Am.  Dec  497; 
32  Am.  Dec  437.  Eagan  v.  Call,  34  Pa.  St.  236,  75  Am. 

17.  Salisbury  v.  Stainer,  19  Wend.  Dec.  653;  Weimer  v.  Clement,  37  Pa. 
(N.  Y.)  159,  32  Am.  Dec  437.  St  147,  78  Am.  Dec  411;  Westmore- 

18.  West  V.  Cunningham,  9  Fort,  land  v.  Dixon,  4  Hayw.  (Tenn.)  223,  9 
(Ala.)  104,  33  Am.  Dec  300;  Dean  v.  Am.  Dec  763;  Brantley  t.  Thomas,  22 
Mason,  4  Conn,  428,  10  Am.  Dec  162,  Tex.  270,  73  Am.  Dec  264. 
impliedly  overruling  Bailey  v.  Nichols,  Notes:  1  Am.  Dec  84;  43  Am.  Dee. 
2  Root  (Conn.)  407,  1  Am.  Dec.  83;  680;  SO  A.  S.  B.  250;  102  A,  8.  B. 
Court  V.  Snyder,  2  Ind.  App.  440,  28  609. 
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proved,  in  the  other  it  is  pnesumed.^*  Where  a  statute  expressly  re- 
quires Uuit  certain  commodiUea  offered  for  sale  shall  be  put  up  in  a 
oartain  manner  to  insure  their  soundness,  it  seems  that  when  such 
a  oommodity  is  offered  for  sale  at  a  full  price  a  warranty  that  the 
roquirements  of  the  statute  have  been  complied  with  will  be  implied. 
Thus  where  a  statute  required  cargo  beef  intended  for  export  to  be 
put  up  and  salted  in  a  certain  manner  which  would  insure  its  sound- 
ness for  the  purpose,  it  has  been  held,  in  case  of  a  sale  of  such  beef 
for  a  full  price,  that  the  law  wUl  imply  that  it  is  sound  and  put  up  in 
the  manner  required  by  the  statute.*^ 

453.  Minority  Role  as  to  Warranty  of  Soundness  from  Sound 
Price. — ^In  opposition  to  the  rule  of  the  common  law  announced  in 
the  preceding  paragraph,  the  rule  of  the  civil  law  is  that  a  warranty  of 
soundness  as  against  hidden  or  latent  defects  will  be  implied  where 
a  full  or  sound  price  is  paid.  This  rule  is  followed  in  Louisiana  as 
might  be  expected,^  and  was  also  adopted  in  South  Carolina  at  an 
early  date  and  subject  to  some  limitations  has  been  consistently  fol- 
lowed in  the  later  cases.*  This  warranty  will  include  all  faults  known 
or  unknown  to  the  seller,*  though  it  is  not  considered  as  induding 
defects  patent  and  known  to  the  buyer.*  In  the  original  case,  in 
South  C^trolina  where  this  rule  seems  to  have  been  first  adopted,  where 
a  slave  was  sold  for  a  full  price  who  at  the  time,  though  unknown 
to  the  seller,  was  infected  with  the  germs  of  smallpox  and  died  from 
the  disease  immediately  after  the  sale,  it  was  held  that  tbe  buyer  wan 
entitled  to  recover  the  price  paid.*  Regret  for  the  adoption  of  this 
rule,  though  said  to  be  a  very  wise  and  salutory  one  and  designed  to 
guard  against  fraud  and  circumvention  and  those  latent  defects  which 

19.  Hoe  V.  Sanborn,  21  N.  T.  552,  Dec.  579;  Houston  v.  Gilbert,  3  Brev. 
78  Am.  Dec.  163.  See  infra,  par.  621,  (S.  G.)  63,  6  Am.  Dec.  542;  Bnlwinkle 
as  to  tbe  general  duty  of  a  seUer  to  dis-  v.  Cnuner,  27.  S.  C.  376,  3  S.  E.  776, 
close  latent  defects  under  penalty  of  13  A.  S.  B.  645;  Greenwood  Cotton 
being  charged  witb  fraud.  Mill  t.  Tolbert,  105  S.  C.  273,  Ann. 

20.  Bailey  t.  Nickols,  2  Boot  Caa.  1917G  3^^.  See  also  State  t. 
(Conn.)  407, 1  Am.  Dec.  83.  GaiUard,  2  Bay  (S.  G.)  11, 1  Am.  Dec. 

1.  Bulkley  t.  Howard,  19  How.  390,  628. 

15  U.  S.  (L.  ed.)  663  (announcing  tbe  Note?:  1  Am.  Dee.  86;  6  Am.  Dec. 
law  of  Louisiana  and  bolding  unsound-  113;  102  A.  S.  R.  609;  14  L.R.A.  493. 
ness  of  a  vessel,  by  reason  of  the  decay  3.  Timrod  v.  Scboolbred,  1  Bay  (S. 
and  rottenness  of  the  bull,  to  ascertain  C.)  324,  1  Am.  Dec.  620;  Greenwood 
which  it  was  necessary  to  strip  and  Cotton  Mills  t.  Tolbert,  105  S.  C.  273, 
bore  the  vessel,  is  a  hidden  defect).  89  S.  E.  653,  Ann.  Gas.  1917G  338. 
See  also  Meyer  v.  Richards,  163  U.  S.  4.  Camochan  t.  Gould,  1  Bailey  L. 
385,  16  S.  Ct  U48,  41  U.  S.  (L.  ed.)  (S.  C.)  179, 19  Am.  Dee.  668;  Stuckj 
199.  v.  Clybum,  Gheves  L.  (S.  C.)  186,  34 

Kote :  6  Am.  Dee.  113.  Am.  Dec  590. 

2.  Timrod  v.  Scboolbred,  1  Bay  (S.     5.  Timrod  v.  Sehoolbrad,  1  B^y  (S. 
C.)  324,  1  Am.  Dee.  620;  Fowler  t.  &)  324^  1  Am.  Dee.  620. 
Williams,  2  Bxot.  (S.  C.)  304,  4  Am. 
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neither  party  knew  of,'  has  frequently  been  expressed;  '  and  it  has 
been  held  that  it  was  not  designed  to  aid  men  in  getting  rid  of  con* 
tracts  fairly  made  under  a  full  knowledge  of  all  the  eiroumstancee 
relating  to  the  subject  matter;  *  and  in  an  early  case  the  court  refused 
to  extend  the  rule  to  a  sale  of  farm  products  such  as  rice,  as  respects 
a  defect  which  might  easily  have  been  detected  by  an  examination  if 
it  existed  at  the  time  of  the  sale,  and  which  was  claimed  to  have  been 
iinit  discovered  on  arrival  of  the  rice  at  a  distant  market.*  The  court 
has  also  refused  to  extend  it  so  as  to  afford  relief  in  case  of  the  sale  of 
a  vessel  where  the  buyer  was  fully  informed  of  all  material  facts 
known  to  the  seller  and  given  full  opportunity  for  inqtection.'**  And 
it  has  been  held  that  a  warranty  as  to  the  moral  quedities  of  a  slave 
is  not  to  be  implied.**  On  tho  other  hand,  in  the  case  of  a  sale  of 
baled  cotton  which  the  buyer  inspected  and  sampled,  the  exterior  and 
the  samples  drawn  showing  soundness,  it  has  been  held  that  this  did 
not  preclude  an  implied  warranty  that  the  interior  was  also  sound  like 
the  exterior,  and  that  the  sdlef  was  liable  where  it  turned  out  that  the 
interior  was  "water  packed"  though  he  had  no  knowledge  of  such 
fact."*  Ordinarily  if  the  seller  expressly  refuses  to  warrant  the  sound- 
ness of  tiie  commodity  offered  {(x  sale  this  will  negative  any  implied 
warranty  jof  soundness.** 

454.  Warranty  of  Title;  GenerAl  Rule. — According  to  the  early 
decisions  no  warranty  of  title  was  implied  at  common  law  in  the  sale 
of  chattels.**  Thus  it  is  laid  down  in  Noy's  Maxims  (chapter  42) 
that  if  one  sells  another  man's  chattel,  and  the  true  owner  takes  it 
from  the  purchaser,  the  vendor  may  nevertheless  recover  the  price, 
and  that  the  buyer  is  understood  to  assume  the  risk  of  the  title.  So 
it  was  said  in  Co.  Lit.  102a:  "By  the  civil  law  every  man  is  bound 
to  warrant  the  thing  that  he  selleth  or  conveyeth,  albeit  there  be  no 
express  warranty ;  but  the  common  law  bindelii  him  not,  unless  there 
be  a  warranty  either  in  deed  or  in  law;  for  caveat  emptor."  This  view 
was,  however,  at  a  later  date  repudiated  in  England  and  it  is  the 
general  rule  as  established  by  the  later  authorities  both  in  England 
and  in  this  country,  in  harmony  with  the  rule  of  the  civil  law,  that 

6.  WbiteSeld  t.  McLeod,  2  Bay  (S.  C.)  380, 1  Am.  Dec.  650. 

C.)  380,  1  Am.  Dec.  650.  11.  Smith  v.  McCall,  1  McCord  220, 

7.  Evans  v.  Dendy,  2  Speera  L.  (S.  10  Am.  Dec.  666.  It  would  seem  that 
C.)  9,  42  Am.  Dec.  356.  See  also  this  principle  will  also  exclude  an  im- 
Smitb  V.  McCall,  1  McCord  (S.  C.)  plied  warranty  in  the  sole  of  a  horse 
220,  10  Am.  Dec.  666.  against  existing  vices.   As  to  implied 

8.  Whitefield  v.  McLeod,  2  Bay  (S.  warranties  in  &e  sale  of  animals  gen- 
C.)  380, 1  Am.  Dec.  650.  erally,  see  infra,  par.  474. 

9.  Vanderborst  t.  MaeTaggart,  1  12.  Greenwood  Cotton  Mills  v.  Tol- 
Brev.  (S.  C.)  269,  2  Am.  Dec.  667.  bert,  105  S.  C.  273,  89  S,  E.  653,  Ann. 
See  also  Camochan  v.  Gould,  1  Bailey  Cas.  1917C  338. 

h,  (S.  C.)  179,  19  Am.  Dec.  668.  13.  Note:  102  A.  S.  R.  611. 

10.  Whitefield  t.  MeLeod,  2  Bay  (S.     14.  Note:  62  Am.  Dee.  460. 
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the  law  will  ordinarily  imply  a  warranty  of  title  where  chattels  in 
the  possession  of  the  seller  are  sold  for  a  fair  price.'*  The  prevailing 
view  18  that  a  wananty  of  tille  will  be  implied  on  a  sale  of  chattels 
in  possession  though  the  sale  is  evidenced  by  a  writing  such  ae  a  bill 
of  sale  in  which  no  warranty  is  expre^d;  '*  and  it  has  been  held  that 
an  express  warranty  of  quality  does  not  preclude  the  implication  of 
an  implied  warranty  of  title.^'  The  view  has  been  taken,  however, 
that  where  there  is  a  written  bill  of  sale  which  contains  no  warranty 
of  title  none  can  be  implied,  as  that  would  be  to  add  to  the  writing 
by  parol.'*  It  has  sometimes  been  made  a  question  whether  the 
doctrine  of  implied  warranty- of  title  applies  wheie  there  is  an  ex- 
change of  chattels  rather  than  a  sale.  It  is  clear,  however,  that  there 
is  no  room  for  any  distinction  upon  that  point  An  exchange  is 
merely  a  double  sale,  each  of  the  parties  buying  of  the  other,  and  sell- 
ing to  him,  and  a  warranty  of  title  is  implied  unless  there  is  some- 
thing in  the  facts  of  the  particular  case  to  exclude  the  presumption 


15.  Fawcett  v.  Oabom,  32  111.  411,  15  S.  E.  941,  17  L.B.A.  545;  St.  An- 
83  Am.  Dec.  278;  Barton  v.  Faherty,  tfaony,  etc.,  Elevator  Co.  v.  Dawsou, 
3  G.  Greene  (Iowa)  327,  54  Am.  Dec,  20  N.  Dak.  18,  126  N.  W.  1013,  Ana. 
503;  Chiam  v.  Woods,  Hardin  (Ky.)  Cas.  1912B  1337;  Clevenger  v.  Lewis, 
531,  3  Am.  Dec.  740;  Pagne  v.  Rod-  20  Okla.  837,  95  Pac.  230,  16  Ann. 
den,  4  Bibb  (Ky.)  304,  7  Am.  Dec.  Cas.  56,  16  L.R.A.(N.S.)  416;  Balte 
739;  Forayth  v.  Ellis,  4  J.  J.  Marsh,  v,  Bedemiller,  37  Ore.  27,  60  Pat-. 
(Ky.)  298,  20  Am.  Dec.  218;  Chan-  601,  82  A.  S.  R.  737;  Dorsey  v.  Jaek- 
f^Ilor  v.  Wiggins,  4  B.  Men.  (Ky.)  man,  7  Serg.  &  R.  (Pa.)  42,  7  Am. 
201,  39  Am.  Dec  499;  Plummer  v.  Dec.  611;  People's  Bank  v.  Kurtz,  99 
Xewdigate,  2  Duv.  (Ky.)  1,  87  Am.  Pa.  St.  344,  44  Am.  Rep.  112;  Boyd 
Dee.  479;  Russell  v.  Richards,  11  Me.  v.  Anderson,  1  Overt.  (Tenn.)  438,  3 
371,  26  Am.  Dec.  532;  Huntingdon  v.  Am.  Dec.  762;  Brantley  v.  Thomas,  22 
Hall,  36  Me.  501,  58  Am.  Dec.  765;  Tex.  270,  73  Am.  Dec.  264;  Strong  v. 
Perley  v.  Balch,  23  Pick.  (Mass.)  283,  Barnes,  11  Vt.  221,  34  Am.  Dec.  684; 
34  Am.  Dec.  56;  Emerson  v.  Bringham,  Jarrett  v.  Goodnow,  39  W.  Va.  602,  20 
10  Mass.  197,  6  Am.  Dec.  109;  Brown  S.  E.  575,  32  L.R.A.  321;  Lambert  v. 
T.  Pierce,  97  Mass.  46,  93  Am.  Dec.  Armentrout,  65  W.  Va.  375,  64  S.  E. 
57;  Lile  v.  Hopkins,  12  Smedes  &  M.  260,  22  L.R.A.(N.S.)  556;  Costigan  v. 
(Miss.)  299,  51  Am.  Dec.  115;  Long  V.  Hawkins,  22  Wis.  74,  94  Am.  Dec. 
Uickingbottom,  28  Miss.  772,  64  Am.  583;  Eichhols  v.  Bannister,  34  L.  J. 
Dec.  118;  Matheny  v.  Mason,  73  Mo.  C.  PI.  105,  17  C.  B.  N.  S.  708,  112 
677,  39  Am.  Rep.  541;  Sargent  v.  Cur-  E.  C.  L.  708, 11  Jur.  N.  S.  15, 12  L.  T. 
rier,  49  N.  H.  310,  6  Am.  Rep.  524;  76,  23  Eng.  Rul.  Cas.  198. 
De  Freeze  v.  Trumper,  1  Johns.  (N.  Notes:  6  Am.  Dee.  114;  62  Am.  Dec. 
Y.)  274,  3  Am.  Dec.  329;  Swett  v.  Col-  461  et  seq.;  100  Am.  Dec.  484;  11  A. 
gate,  20  Johns.  (N.  Y.)  196,  U  Am.  S.  R.  879;  16  A.  S.  R.  758;  16  L.R.A. 
Dec.  266;  Hoe  v.  Sanborn,  21  N.  Y.  (N.S.)  410;  16  Ann.  Cas.  69;  3  Eng. 
552,  78  Am.  Dec.  163;  Scranton  v.  Rul.  Cas.  206. 
■  Clark,  39  N.  Y.  220,  100  Am.  Dec.  16.  Note:  62  Am.  Dee.  467. 
430;  Bart  v.  Dewey,  40  N.  Y.  283,  100  17.  Note:  22  L.R.A.  187. 
Am.  Dee.  482;  McKnigbt  v.  Devlin,  18.  Note:  62  Am.  Dee.  467.  See 
52  N.  Y.  399, 11  Am.  Rep.  715 ;  Lanier  supra,  par.  451,  as  to  the  implication 
T.  Anld,  5  N.  C.  138,  3  Am.  Dec  680;  of  warranties  ^nerally  when  the  eon- 
Hodges  v.  Wilkinson,  111  N.  C.  56,  tract  ia  in  writing. 
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of  warranty;  the  same  rule  applies  also  wh^Sre  personal  property  ia 
made  use  of  in  payment  or  settlement  of  ^  precedent  debt  or  con- 
troversy.^' The  common  law  principle  as  to  the  implication  of  a 
warranjty  of  title  ia  in  efifect  carried  into  the  Sale  of  Goods  Acts.  The 
substitution  of  one  bidder  for  another  at  an  execution  sale,  after  the 
property  is  struck  off,  and  before  delivery,  the  substitute  taking  posses- 
tion  of  the  property  and  receiving  the  bill  of  sale  in  his  own  name, 
places  him  in  the  position  of  a  successful  bidder,  and  not  as  tak^ig 
from  the  original  bidder  and  therefore  the  original  bidder  ia  not  liabU 
to  the  substitute  on  an  implied  w&rranty  of  title.*® 

455.  Exceptions  to  Rule  Generally. — A  warranty  of  title  is  an- 
nexed by  law  to  a  sale  of  personalty  only  where  th^  is  nothing  in 
the  circumstances  of  the  case  to  rebut  that  presumption.*  This  impli- 
cation is  rebutted  where  it  is  shown  that  the  seller  expressly  refused 
to  warrant,  and  that  the  purchaser  agreed  to  take  the  risk  of  the  good- 
ness of  the  title,*  and  oral  evidence  is  admissible,  though  the  contract 
of  sale  is  in  writing,  to  show  that  an  implied  warranty  of  title  was 
expressly  excluded.*  So  where  the  seller  expressly  sells  only  such 
right  as  he  may  have  no  warranty  of  title  will  be  implied,*  and  the 
same  has  been  held  true  where  one  sells  simply  his  ''right,  title  and 
interest,"  '  and  generally  where  the  facts  are  equally  known  to  both 
parties,  and  the  sale  is  made  under  circumstances  indicating  that  the 
seller  intends  only  to  transfer  his  interest.^  There  is  no  implied  war- 
ranty of  title  in  a  sale  by  one  joint  owner  to  another,  the  parties  being 
in  joint  possession,  and  having  equal  knowledge  of  the  legal  status.' 
It  is  also  held  in  a  sale  of  chatty  announced  to  be  made  by  virtue  of 
a  mortgage  that  there  is  no  implied  warranty  of  title;  in-  such  a  case 
the  proceeding  is  notice  to  the  public  that  the  mortgagee  is  selling, 
not  his  own  title  to  the  property,  but  that  which  he  has  acquired 
through  the  mortgage.*  And  the  same  principle  applies  where  the 
sale  is  made  by  a  pledgee  as  such.*  There  is  great  diversity  in  the 
cases  whether  a  sale  of  standing  timber  by  the  owner  of  the  freehold 
is  of  a  chattel  interest;  according  to  the  better  view  such  a  sale,  is 
regarded  as  a  sale  of  an  interest  in  lands,  and  therefore  is  not  con- 

19.  Note:  62  Am.  Dec.  467.  6.  Note:  62  Am.  Dec.  466. 

20.  Wbitson  v.  Fowlkes,  1  Head     7.  Note:  3  Eng.  Ral.  Cas.  207. 
(Tenn.)  533,  73  Am.  Dee.  184.  8.  Harris  v.  Lynn,  25  Kan.  281,  37 

1.  Harris  v.  Lynn,  26  Kan.  281,  37  Am.  Rep.  253.  As  to  sales  under  chat- 
Am.  Rep.  253.  tel  mortgages  generally,  see  Chattel 

Notes:  62  Am.  Dee.  466  ;  6  IiJl.A.  Mobtgaoes,  vol.  6,  p.  467  et  seq. 

73;  16  Ann.  Ca^  61.  0.  Harris  v.  Lynn,  25  Kan.  281,  37 

2.  Note:  62  Am.  Dec.  466.  Am.  Rep.  253;  Eichbolz  v.  Bannister, 

3.  Notes:  16  Ann.  Caa.  61;  19  Ann.  34  U  J.  C.  P.  105, 17  C.  B.  N.  S.  708, 
Cas.  543.  11  Jur.  N.  S.  15, 12  L.  T.  N.  S.  76,  13 

4.  Notes:  6  Am.  Dec.  114;  62  Am.  W.  R.  96,  23  Eng.  BuL  Cas.  198. 
Dec.  466.  10.  See  Loos  amd  Tdcb^  tdL  17, 

6.  Note:  3  Eng.  Buk  Cas.  207.         p.  1066  et  seq. 
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trolled  by  th^  doctrine  of  implied  warranty  of  title  in  sales  of  personal 
property Where  goods  are  sold  to  be  shipped  to  the  buyer  and  the 
seller  draws  for  the  price  and  negotiates  the  draft  with  bill  of  lading 
attached,  one  taking  the  draft  and  collecting  the  same  js  not  regarded 
acoordiog  to  the  better  view  as  occupying  t^e  position  of  a  seller  and 
for  this  reason  does  not  become  liable  on  an  implied  warranty  of 
title  to  the  goods  shipped.^' 

456.  Want  of  Possesion  by  Seller. — ^Though  there  is  authority  for 
the  opposite  view  an  exception  to  the  rule  that  the  law  implies  a 
warranty  of  title  is  generally  made  where  the  seller  was  not  in  the 
actual  or  constructive  possession  at  the  time  of  the  sale,  but  the  prop- 
erty was  in  the  possession  of  a  third  person  who  claimed  title  thereto.** 
In  such  a  case  the  warranty  must  be  express;  it  cannot  be  implied; 
and  while  the  seller  in  a  proper  case  may  be  liable  for  fraud,  the 
action  must  be  on  that  ground  and  not  on  an  implied  warranty.** 
But  even  if  the  seller  is  out  of  possession,  an  affirmation  of  owner^ip 
at  the  tame  of  the  sale  is  sufficient  to  found  the  basis  of  a  warranty," 
though  it  seems  in  such  a  case  the  warranty  is  propwly  classified  as 
an  express  warranty.*'  The  possession,  however,  which  is  essential 
to  give  rise  to  the  implication  of  warranty,  need  not  be  actual,  but 
may  be  constructive,  as  where  the  goods  are  held  for  the  seller  by  an 
agent,  bailee,  or  tenant  in  common ;  *®  and  in  case  of  a  sale  of  wheat 
stored  in  an  elevator  by  inddrsement  and  transfer  of  the  warehouse 
receipt  an  implied  warranty  of  title  arises.** 

457.  Judicial  and  Execution  Sales. — ^In  judicial  sales,  as  'in  case 
of  sales  by  executors  or  sales  on  execution,  where  the  officer  making 
the  sale  acts  merely  as  the  agent  of  the  law  or  organ  for  transferring 
the  property  no  warranty  of  title  on  his  part  will  be  implied.'*  And 

11.  Sloeum  T.  Se^ore,  36  N.  J.  68' Am.  Dee.  765 ;  Balte  v.  Bedemiller, 
L.  138,  13  Am.  Rep.  432.  37  Ore.  27,  60  Pac  601,  82  A.  S.  E. 

12.  Hall  V.  Keller,  64  Kan.  211,  67  737. 

Pae.  518,  91  A.  S.  R.  209,  62  L.R.A.  Note:  62  Am.  Dec.  464. 

758.    See  supra,  par.  21  et  seq.  17.  Balte  v.  Bedenliller,  37  Ore.  27, 

13.  Note:  3  Eng.  Rul.  Caa.  206.  60  Pae.  601,  82  A.  S.  R.  737.  See 

14.  Hontingdott  v.  Hall,  36  Me.  501,  supra,  par.  437  et  seq.,  as  to  express 
58  Am.  Dee.  765;  Long  v.  Hicking-  warranties  founded  on  affirmation!!!, 
bottom,  28  Miss.  772,  64  Am.  Dee.  118;  18.  Notes:  16  Am.  Dee.  61;  8  Eng. 
Scranton  v.  Clark,  39  N.  Y.  220,  100  Rul,  Cas.  207. 

Am.  Dec.  430;  Balte  v.  Bedemiller,  37  19.  St.  Anthony,  etc..  Elevator  Co. 

Ore.  27,  60  Pae.  601,  82  A.  S.  B.  737;  v.  Dawson,  20  N.  D.  18,  126  N.  W. 

Scott  V.  Hix,  2  Sneed  (Temi.)  192,  1013,  Ann.  Cas.  1912B  1337. 

62  Am.  Dec.  468.  20.  Lang's  Hears  v.  Waring,  25  Ala. 

Notes:  6  Am.  Dec.  114;  62  Am.  Dm.  625,  60  Am.  Dec.  533;  Danley  v.  Rec- 

464  ;  6  L.R.A.  73;  16  Ann.  Caa.  61;  3  tor,  10  Ark.  211,  50  Am.  Dec.  242; 

Eng.  Rul.  Cas.  206.  Worthy  v.  Johnson,  8  Qa.  236,  52  Am. 

15.  Scott  V.  Hix,  2  Sneed  (Tenn.)  Dec.  399;  Forsythe  v.  Ellis,  4  J.  J. 
192,  62  Am.  Deo.  458.  Marsh.  (Ky.)  298,  20  Am.  Dee.  21B 

18.  Hnntiiurdon  v.  Hall,  86  M&  601,  (diaapproving  dietnm  in  UcOiwe  v. 
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a  fortiori  the  execution  defendant  or  person  whose  pro^rty  is  thus 
sought  to  be  transferred  against  bis  will  cannot  be  deemed  to  warrant 
the  title,  and  this  is  true  not  only  where  the  purchase  is  a  stranger 
tut  also  where,  the  execution  plaintiflF  is  the  purchaser.*  If  the  sale 
is  by  one  occupying  the  position  of  an  executor  de  son  tort,  and  the 
chattel  is  recovered  from  the  buyer  by  the  administrator  of  the  estate, 
the  seller  has  been  held  liable  on  an  implied  warranty  of  title*  The 
officer  conducting  the  sale  has  no  authority  to  bind  the  execution 
defendant,  or  in  case  the  sale  is  by  an  executor  the  estate,  by  an  express 
warranty  of  any  kind,  and  if  he  does  give  a  warranty  it  can  only  bind 
him  personally.* 

458.  Merchantable  Quality. — ^Where  the  contract  of  sale  is  execu- 
tory and  for  the  sale  of  unidentified  commodities  of  a  particular  kind 
there  is,  as  heretofore  shown,  an  implied  stipulation,  sometimes  spoken 
of  as  an  implied  warranty,  that  the  commodity  tendered  by  the  seller 
m  pursuance  of  the  contract  will  be  reasonably  merchantable.^  On 

Ellis,  4  Litt.  (Ky.)  244,  14  Am.  Dec  exeeatioii  plaintiff  and  the  property 
124,  as  to  implied  warranty  by  sheriff  <a  its  value  is  recovered  from  the  exe- 
in  sate  on  exeention) ;  Green  t.  Win-  ention  plaintiff  by  a  stranger  having 
tersmith,  85  Ey.  516,  4  S.  W.  232,  7  title,  see  JuMniXHTS,  toL  15,  p.  831. 
A.  S.  R.  613;  Ware  v.  Houghton,  41  8.  Defreeu  v.  Tmmper,  1  Johns. 
Miss.  370,  93  Am.  Dec.  2j8;  Smith  v.  (N.  Y.)  274, 3  Am.  Dec.  329. 
Painter,  5  Serg.  A  R.  (Pa.)  223,  9  8.  See  supra,  par.  430. 
Am.  Dec  344;  Smith  t.  wildman,  178  4.  Frith  Co.  t.  HoUan,  133  Ala. 
Pa.  St.  245,  35  AU.  1047,  56  A.  S.  R.  58^  32  So.  494,  91  A.  S.  R.  54;  Bab- 
760,  36  L.R.A.  834;  Davis  v.  Murray,  cock  t.  Trice,  18  Dl.  420,  68  Am.  Dee. 
2  Mill  (S.  C.)  143,  12  Abl  Dee.  661;  560;  Briggs  v.  Hunton,  87  Me.  145, 
Murphy  t.  Higginbottom,  2  Hill  U  32  AtL  IHj  47  A.  &.  R.  318;  Murehie 
(S.  G.)  397,  27  Am.  Dee.  395:  Evans  t.  Cornell,  155  Mass.  60,  20  N.  E.  207, 
V.  Dendy,  2  Speers  L.  (S.  C.)  9,  42  31  A.  8.  R.  526, 14  UR.A.  492;  Leavitt 
Am.  Dec.  356;  Jones  t.  Burr,  5  Strob.  t.  Fiberknd  Co.,  196  Mass.  440,  82  N. 
L.  (S.  C.)  147, 53  Am.  Dee.  699;  Hen-  E.  682, 15  LJt.A.(N.S.)  855;  Edwards 
derson  Overton,  2  Yerg.  (Tenn.)  v.  New  York,  etc,  R.  Co.,  98  N.  Y. 
394, 24Am.  Dee.492;EichholBV.  Ban-  245,  56  Am.  Dee.  659;  Main  Co.  v. 
meter,  34  L.  J.  C.  P.  105,  17  C.  B.  Field,  144  N.  C.  307, 56  S.  E.  943, 119 
N.  S.  708,  11  Jot.  K.  S.  15,  12  L.  T.  A.  8.  R.  956,  11  L.RJL(N.S.)  245; 
N.  8.  76,  13  W.  R.  06,  23  Eng.  RuL  Northern  Supply  Co.  v.  Wangard,  117 
Cas.  1^8.  Wis.  624,  94  N.  W.  785,  98  A.  S.  R. 

Notes:  14  Amu  Dee.  131;  42  Am.  963;  King  v.  Oraef,  136  Wis.  548, 117 
Dec.  359;  62  Am.  Dee.  466;  73  Am.  N.  W.  1058,  128  A.  8.  R.  1101,  20 
Dec.  184;  6  L.R.A.  74;  3  Eng.  Rol.  L.R.A.(N.S.)  86;  Jones  v.  Just,  L.  R. 
Cas.  207.  3  Q.  B.  197,  37  L.  J.  Q.  B.  89,  18  L. 

See  ExEonnoNS,  vol.  10,  p.  1324  et  T.  N.  S.  208, 16  W.  R.  643,  9  B.  &  8. 
seq.;  Execdtobs  and  Adhznistbatobs,  141,  23  Eng.  RuL  Cas.  466. 
voL  11,  p.  388;  Judioazi  Sales,  vol.     Notes:  31  A.  8.  R.  527;  102  A.  S.  R. 
16,  p.  119  et  seq.  611;  14  L.Rjk..  492  ;  35  L.R.A.(N.S.) 

1.  Jones  V.  Burr,  5  Btrob.  L.  (S.  285;  L.R.A.1917F  472  ;  3  Eng.  RuL 
C.)  147,  53  Am.  Dec.  699.   As  to  the  Cas.  492. 

vacation  of  the  satisfaction  of  the  See  supra,  par.  181,  as  to  when  an 
judgment  where  the  purchase  is  by  the  executory  contract  of  sale  reqiares  de- 
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tiie  other  hand  where  the  contract  is  for  the  sale  of  a  specific  identified 
chattel,  it  does  not  seem  that  there  is  any  implied  warranty  that  the 
chattel  is  of  a  reasonable  merchantable  quality,  even  though  it  is  pur- 
chased by  the  buyer  for  the  purpose  of  resale ;  *  and  it  has  been  held 
that  proof  of  a  local  usage  or  custom  is  not  admissible  to  engraft  on 
a  sale  of  specific  chattels  an  implied  warranty  of  its  merchantable 
quality."  Where  the  sale  is  of  a  second  hand  article  to  be  shipped  by 
the  seller  to  the  buyer,  which  the  latter  has  no  opportunity  to  inspect 
and  which  the  seller  expressly  refuses  to  warrant  in  any  manner,  it 
has  been  held  that  there  is  nevertheless  an  obligation  on  his  part  to 
deliver  an  article  which  is  reasonably  capable  of  use,  and  where  the 
article  delivered  proved  wholly  worthless  the  buyer  has  been  held 
entitled  to  recover  the  price  paid.' 

459.  Fitness  for*  Inteaded  Purpose;  General  Rule. — It  has  been 
sometime  said  that  a  warranty  that  a  chattel  is  fit  for  a  particular  use 
is  ordinarily  implied,  when  it  is  sold  for  such  a  u^,'  and  the  rule  has 
been  frequently  announced  that  though  the  maxim  caveat  emptor 
applies  to  the  purchase  of  a  specific  article,  yet  where  the  bayer  orders 
goods  to  be  supplied  and  trusts  to  the  judgment  of  the  seller  to  select 
goods  which  shall  be  applicable  to  the  purpose  for  which  they  were 
ordered,  there  ia  an  implied  warranty  ^at  they  shall  be  reasonably 
fit  for  that  purpose.'  This  exertion  to  the  general  rule  of  caveat 

livery  of  an  artiele  of  merchantable  eamp  v.  Lininger  Implement  Co.,  147 

quality.  Ia.  29, 125  N.  W.  830,  33  L.R.A.(N.S.) 

The  California  code,  section  1768,  501 ;  Beals  v.  Olmstead,  24  Vt.  114,  58 

provides  that  one  who  agrees  to  sell  Am.  Dec.  150;  Pease  v.  Sabin,  38  Yt. 

Merchandise"  not  then  in  existence  432,  91  Am.  Dec.  364. 

thereby  warrants  that  it  shall  be  sound  Notes:  16  A.  S.  R.  759  ;  22  L.R.A. 

and  merchantable  at  the  place  of  pro-  188. 

dnctioQ  contemplated  by  the  parties,  9.  Dnshane  v.  Benedict,  120  U.  S. 

and  as  nearly  so  at  the  place  of  de-  630,  7  S.  Ct  696,  30  U.  S.  (L.  ed.) 

livery  as  can  be  seeared      reasonable  810 ;  McCaa  v.  Elam  Drug  Co.,  114 

uare.    And  this  is  held  to  include  a  Ala.  74,  21  So.  479,  62  A.  S.  R.  88; 

sale  of  fruit  by  the  grower.    Black-  Edwards  v.  Dillon,  147  III.  14,  35  N. 

wood  V.  Cutting  Packing  Co.,  76  Cal.  E.  135,  37  A.  S.  R.  199;  Oil  Well  Sup- 

212,  18  Pae.  248,  9  A.  S.  R.  199.  ply  Co.  v.  Watson,  168  Ind.  603,  80 

5.  Hyatt  v.  Boyle,  5  Gill  &  J.  (Md.)  N.  E.  157, 15  L.R.A.(N.S.)  868;  Bush- 
110,  25  Am.  Dec.  276;  Boardman  v.  man  v.  Taylor,  2  Ind.  App.  12,  28  N. 
Spooner.13  Allen  (Mass.)  353,90  Am.  E.  97,  50  A.  S.  R.  228;  Hoe  v.  San- 
Dec.  196.  See  also  Kohl  v.  Lindley,  bom,  21  N.  Y.  552,  78  Am.  Dec.  163; 
39  ni.  195,  89  Am.  Dee.  294.  Rodgers  v.  Niles,  11  Ohio  St.  48,  78 

6.  Boardman  v.  Spooner,  13  Allen  Am.  Dee.  290;  Morse  v.  Union  Stock 
(Mass.)  353,  90  Am.  Dec.  196.  Yard  Co.,  21  Ore.  289,  28  Pac.  2,  14 

7.  Hall  Furniture  Co.  v.  Crane  Mfg.  L.RA.  157;  Gold  Ridge  Min.  Co.  v. 
Co.,  85  N.  C.  41,  85  S.  E.  35,  L.R.A.  Tallmadge,  44  Ore.  34,  74  Pac.  325, 
1915E  428.  As  to  an  implied  warranty  102  A.  iS.  R.  602  (water  for  mining 
of  fitness  in  a  sale  of  second  hand  arti-  purposes);  Brantley  v.  Thomas,  22 
eles,  see  infra,  par.  461.  Tex.  270,  73  Am.  Dec.  264 ;  Best  v. 

a.  Brenton    v.    Davis,    8    Blackf.  Flint,  58  Vt.  543,  5  Atl.  192,  56  Am. 

(Ind.)  317,  44  Am.  Dee.  769;  Loxter-  Rep.  670;  Gent  v.  Jones,  32  Gnit. 
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emptor  seems  to  be  somewhat  refined  and  technical  at  first  view,  bat 
it  ia  fonnded  in  sound  reason.  Where  the  purchase  is  of  a  defined 
ascertained  ar^le,  the  seller  performs  his  part  of  the  contract  by 
sending  the  article,  and  in  the  absence  of  fraud  or  some  positive  affir- 
mation, amounting  to  a  warranty,  he  is  not  liable  for  any  defect  in  the 
quality.  The  buyer,  in  selecting  the  particular  article,  relies  upon 
his  own  judgment,  and  takes  upon  himself  tiie  risk  of  its  answering 
his  purposes.  If  he  desires  to  secure  himself  against  loss,  he  ought 
to  require  an  express  warranty.  In  tlie  absence  of  such  warranty, 
the  rule  of  caveat  emptor  must  govern.  Where,  however,  the  huytx 
does  not  designate  any  ^ecific  article,  but  orders  goods  of  a  particular 
quality,  or  for  a  particular  piirp<»e,  and  that  purpose  is  known  to 
tiie  seller,  the  presumption  is  the  buyer  relies  upon  the  judgment  of 
the  seller;  and  the  latter,  by  undertaking  to  furnish  tiie  goods,  im- 
pliedly undertakes  they  shall  be  reasonably  fit  for  the  purpose  for 
which  they  are  intended.'^  It  has  also  been  said  that  where  goods 
are  ordered  by  one  dealer,  and  sent  by  another,  there  is  an  implied 
warranty  that  the  goods  sent  shall  correspond  to  the  order,  or  that 
they  are  merchantable,  and  suited  to  the  market  where  they  are  to 
be  resold.*'  And  it  has  been  held  that  a  manufacturer  of  a  beverage 
to  be  sold  as  a  nonalcoholic  drink  impliedly  warrants  that  its  sale  is 
not  subject  to  a  license  tax  as  alcoholic.*'  Also  in  the  sale  of  rags  to 
a  paper  manufacturer  to  be  used  in  the  manufacture  of  paper,  it  has 
been  held  that  there  is  an  implied  warranty  that  they  are  not  unfit 
for  the  purpose  on  account  of  infection  witii  gerroB  of  dangerous  con- 
tagious diseases.*'  The  fact  that  the  defect  in  the  article  furnished 
i-endering  it  unsuitable  for  the  purpose  contemplated  could  have  been 
discovered  by  the  buyer  by  a  careful  examination  does  not  relieve  the 
seller  from  liability  on  his  warranty,  if  the  buyer  did  not  in  fact  have 
knowledge  of  the  defect,  and  it  was  not  so  patent  as  to  be  unavoidably 
brought  to  hia  attention ;  for  as  has  been  said  the  buyer  is  not  bound 
to  examine,  because  he  has  the  right  to  rely  upon  the  judgment  of  the 

(Va.)  618,  34  Am.  Rep.  773;  Fiak  ».  Hep.  639;  102  A.  S.  B.  819;  1  L.R.A. 

Tank,  12  Wis.  276,  78  Am.  Deo.  737;  645  ;  22  UltA.  187;  15  LJt.A.(N.S.) 

Clark  V.   Army,   etc..   Co-operative  869;  31  LJUL(N.S.)  783  ;  34  L.RJL. 

Soc,  [1903]  1  K,  B.  155,  72  L.  J.  (N.B.)  737;  L.RAa917F  472;  15  Ann. 

E.  B.  153,  88  Lu  T.  N.  S.  1, 19  Times  Cas.  1083  ;  23  Eng.  BuL  Gas.  400. 

L.  Rep.  80,  3  British  RoL  Gas.  435;  10.  Qerst  v.  Jones,  32  Qrat.  (Ta.) 

RandaU  v.  Newson,  2  Q.  B.  D.  102,  46  518,  34  Am.  Rep.  773. 

Jj.  J.  Q.  B.  259,  36  L.  T.  N.  S.  164,  25  11.  BranUey  v.  Thomas,  22  Ttt. 

W.  R.  313,  23  Eng.  Rul.  Cas.  480  ;  270, 73  Am.  Dee.  264. 

Jones  V.  Joat,  L.  R.  3  Q.  B.  197,  37  L.  18.  Haynor  Mfg.  Co.  v.  "Dm,  147 

J.  Q.  B.  89, 18  L.  T.  N.  S.  208, 16  W.  N.  C.  267, 61 S.  E.  54^  17  LJUL(N.S.) 

R.  643,  9  B.  ft  S.  141,  23  Eng.  Bnl.  193. 

Cas.  466.  IS.  Dnahane  v.  Benedict,  120  U.  S. 

Notes:  1  Am.  Dec.  85;  6  Am.  Dee.  630,  7  S.  Ct  696,  SO  U.  8.  (U  ed.) 

U6;  78  Am.  Dee.  176,  296;  30  Am.  810. 
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seller,  and  to  take  it  for  granted  the  Utter  has  furnished  an  article 

nnsweiing  the  terms  of  Uie  contract.'*  The  above  principles  are 
carried  in  effect  into  the  English  Sale  of  Goods  Act,  section  14,  and 
the  similar  acts  enacted  in  some  jurisdictions  in  this  country,  which 
provide  that  where  the  buyer,  expressly  or  by  implication,  makes 
known  to  Uie  seller  the  particular  purpose  for  which  the  goods  are 
required,  so  as  to  show  that  the  buyer  relies  on  the  seller's  skill  or 
judgment,  and  the  goods  are  of  a  description  which  it  is  in  the'  course 
of  5ie  seller's  business  to  supply  (whether  he  be  tiie  manufacturer 
or  not),  Uiere  is  an  implied  condition  that  the  goods  shall  be  reason- 
ably fit  for  such  purpose,  provided  that  in  case  of  a  contract  for  the 
sale  of  a  specific  article  under  its  patent  or  other  trade  name  there  is 
no  implied  condition  as  to  its  fitoess  for  any  particular  purpose. 

460.  Hlnority  Rule  as  to  Warranty  of  Fltness^In  opposition  to 
the  general  rule  stated  in  the  preceding  paragraph  it  has  been  held  that 
no  implied  warranty  of  quality  or  fitness  arises  where  the  buyer  orders 

ordinary  article  of  merchandise  from  the  seller,  and  has  no  oppor- 
tunity of  seeing  it;  that  in  such  a  case  the  buyer  constitutes  the  seller 
his  agent,  to  select  for  him,  and  only  has  a  right  to  a  fair  exercise 
of  the  seller's  judgment  in  place  of  his  own,  and  he  has  no  cause  of 
complaint  because  of  a  defect  in  the  article  unless  there  be  fraud.'* 
This  rule  has  been  applied  where  the  buyer  ordered  rope  from  a 
merchant  notifying  the  merchant  that  he  wanted  it  for  drawing  a 
seine,  find  it  was  held  that  there  was  no  implied  warranty  that  the 
rope  was  without  latent  defects  or  unfit  to  draw  a  seine.^*  This  hold- 
ing on  its  facta  is,  however,  directly  opposed  to  the  frequently  cited 
and  approved  English  case  of  Brown  t.  Edgington  (2  M.  &  G.  279). 
In  this  case  it  appeared  that  the  plaintiff,  being  in  want  of  a  rope  for 
the  purpose  of  raising  pipes  of  wine  from  his  cellar,  the  defendant 
undertook  to  supply  a  rope  for  the  purpose,  but  furnished  a  defective 
one,  and  the  plaintiff  brought  his  action  for  the  damage  sustained  by 
the  breaking  of  the  rope  and  the  consequent  loss  of  a  cask  of  wine. 
It  was  held  that  the  defendaiR  was  liable  on  the  implied  warranty  of 
fitness." 

461.  Extent  and  Qualification  of  Rtile  Generally.— It  is  the  general 
rule  that  there  is  no  implied  warranty  as  to  the  condition,  adaptation, 
fitness,  OT.  suitability  for  the  purpose  for  which  made,  or  tiie  quality, 
of  an  article  sold  as  and  for  a  second  hand  article,'^  and  where  a  new 

14.  Gerst  v.  Jones,  32  Oiat.  (Ya.)  17.  See  0«nt  ▼.  Jones,  32  Orat. 

518,  34  Am.  Rep.  773.  (Va.)  518,  34  Am.  Dec.  773  (approv- 

16.  Dickson  v.  Jordan,  33  N,  C.  166,  ing  and  applying  above  Ei^lish  case). 

53  Am.  Dee.  403.  18.  Fairbanks  Steam  Shovel  Go.  v. 

Note:  14LJt.A.  494.  Holt,  7S  Wash.  361,  140  Pae.  394, 

16.  Diekioa  t.  Jordan,  33  N.  C.  166,  L.B.A.1916B  477 :  Ferine  Machinery 

63  Am.  Dee.  403.  Co.  v.  Back,  00  Wash.  844,  156  Pao. 
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part  is  ordered  for.  a  second  hand  machine  ^ere  is  no  implied  war- 
ranty that  such  part  will  be  adequate  to  make  the  machine  work 
properly.**  Where  an  article  is  ordered  for  a  particular  purpose,  even 
Ihouph  the  seller  is  the  manufacturer,  the  implied  warranty  of  titnees 
does  not  extend  heyond  an  obligation  on  his  part  to  furnish  an -article 
reasonably  fit  for  the  dbclosed  purpose,  and  does  not  impose  on  him 
a  duty  to  furnish  the  best  article  of  its  kind."  And  it  is  the  general 
rule  that  notwithstanding  the  goods  are  sold  for  a  particular  use,  if 
the  buyer  himself  understands  what  be  wants  and  has  a  full  oppor- 
tunity to  acquire  a  knowledge  of  any  fact  necessary  to  enable  him  to 
form  a  correct  estimate,  and  selects  such  goods  as  he  deems  adapted 
to  the  intended  use,  there  is  no  warranty  of  their  general  fitness,'  as 
whore  after  inspection  leather  is  bought  of  a  general  merchant  to  be 
made  up  into  shoes  or  the  like,  the  buyer  relying  on  his  own  judg- 
ment, even  though  the  purpose  of  the  purchase  is  disclosed  or  known 
to  the  seller,^  and  the  mere  fact  that  the  buyer  knows  that  a  speeiHo 
article  purchased  is  intended  for  resale  does  not  by  imphcation  rois^ 
a  warranty  that  the  article  is  merchantable  or  fit  for  resale.'  Also 
where  oysters  are  sold  by  the  grower  to  a  dealer  who  has  an  oppor- 

20,  Ann.  Caa.  1017C  341.   As  to  ex-       W.  1019,  31  Ii.R.A.(N.S.)  783; 

£reas  warranties  in  the  sale  of  second  Hoe  Sanborn,  21  N.  Y.  552,  78  Am. 
and  articles,  see  supra,  par.  444.        Dec.  163;  Bartiett  v.  Hoppock,  34  N. 

19.  Perine  Machinery  Co.  v.  Buck,  Y.  118, 88  Am.  Dee.  428;  Jarecki  Mfg. 
90  Wash.  344,  156  Poc.  20,  Ann.  Cas.  Co.  v.  Kezr,  105  Pa.  St  529,  30  AtL 
1917C  341.  1019,  44  A.  S.  R.  674;  Beggs  v.  James 

20.  Harris  v.  White,  51  7t  481,  31  Hanley  Brewing  Co.,  27  K.  1.  385,  62 
Am.  Bep.  604.  AtL  373,  114  A.  S.  B.  41;  Comochan 

Note:  102  A.  S.  R.'Oll.  v.  Oould,  1  BaUey  L.  (S.  C.)  179,  19 

1.  Davis  Calyx  Drill  Co.  T.  Mallory,  Am.  Dec.  668;  Bragg  t.  Morrill,  49 
137  Fed.  332,  69  C.  G.  A.  662,  69  Vt.  45,  24  Am.  Bep.  102;  Geist  t. 
L.B.A.  973;  MeCaa  V.  Elam  Drug  Co.,  Jones,  32  Grat.  (Va.)  618,  31  Am. 
114  Ala.  74,  21  So.  479,  62  A.  S.  R.  Rep.  773;  Huriey-Mason  Co.  v.  Steb- 
88;  Lukens  v,  Freiiuid,  27  Kan.  664,  bins,  79  Wash.  366, 140  Pee.  381,  Ann. 
41  Am.  Rep.  429;  Ehrsam  v.  Brown,  Cas.  1916A  948,  L.R.A.191oB  1131; 
76  Kan.  20G,  91  Pac.  179,  15  L.R.A.  Jones  v.  Jost,  L.  R.  3  Q.  B.  197,  37 
(N.S.)  877;  Gardner  v.  Winter,  117  L.  J.  Q.  B.  89, 18  U  T.  N.  S.  208,  18 
Ky.  382,  78  S.  W.  143,  63  L.R.A.  047;  W.  R.  643,  9  B.  &  S.  141,  23  Eng. 
Farren  v.  Dameron,  90  Md.  323,  58  Rul.  Cas.  466. 

Atl.  367, 103  A.  S.  R.  297;  Howard  v.  Notes:  2Jk  Am.  Rep.  105;  102  A.  S. 
Emeiwm,  110  Mass.  320,  14  Am.  Rep.  R.  620;  14  L.R.A.  494  ;  22  L.R.A.  IBS; 
688;  Right  V.  Bacon,  120  Mass.  10,  15  UR.A.(N.8.)  870;  31  UR.A.(N.S.) 
30  Am.  Hep.  639;  Wisconsin  Red  784  ;  34  L.R.A,(N.S.)  738  ;  35  L.R.A. 
Pressed-Brick  Co.  v.  Hood,  60  Minn.  (N.S.)  286  ;  23  Eng.  Rul.  Cas.  493. 
401.  62  N.  W.  550,  51  A.  S.  R.  539,  on  2.  Hight  v.  Bacon,  126  Mass.  10,  30 
second  appeal,  67  Minn.  329,  69  N.  W.  Am.  Rep.  639. 

1091,  64  A.  S.  R.  418;  Pemberton  v.      3.  Hyatt  v.  Boyle,  5  Gill  ft  J.  (Md.) 
Bean,  88  Minn.  60,  92  N.  W.  478,  97  110,  25  Am.  Dec.  276;  Swank  t.  Bat- 
A.  S.  R.  603,  60  L.R.A.  311  (sale  by  tagalia,  84  Ore.  159,  164  Pae.  705, 
dealer  of  t^mery  wlieel  to  artisan ) ;  LJS.A.1917F  469. 
Miner  v.  Raymond,  85  Keb.  543,  123 
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tunity  to  inspect  and  does  inspect  tiiem,  and  finds  them  apparently 
marketable,  the  seller  is  not  liable  for  latent  defects  which  subser 
quently  develop,  as  where  the  oysters,  after  their  acceptance,  become 
"red"  or  "bloody,"  and  for  such  reason  unmerchantable.*  Where 
goods  of  a  perishable  nature  are  ordered  from  a  distance,  a  warranty 
may  be  implied  that  they  are  properly  pa9ked  and  fit  for  shipment, 
but  not  that  they  will  remain  sound  for  any  particular  or  definite 
length  of  time.  The  implied  warranty  extends  only  to  the  condition 
of  the  goods  when  they  leave  the  seller's  possession,  and  he  is  not 
liable  for  any  deterioration  resulting  from  the  transit.' 

462.  Article  Conforming  to  Plans  and  Specifications. — ^Tn  con- 
fonnity  with  the  qualifications  stated  in  the  preceding  pan^r^h 
where  an  article,  though  intended  for  a  disclc»ed  purpose,  is  to  be 
made  or  manufactured  or  furnished  by  the  seller  in  accordance  with 
plans  and  specifications  furnished  by  the  buyer,  there  is  no  warranty 
that  the  article,  if  in  accordance  with  the  specifications,  will  answ» 
the  intended  purpose,  or  in  other  words  against  unfitaieBS  arising  out 
of  defects  in  the  plans  and  specificafions."  And  this  is  true  as  to  the 
fitness  of  material  where*  the  contract  expressly  specifies  the  material 
from  which  the  article  is  to  be  made.'  It  is  the  projector,  the  man 
who  designs  the  instrument,  and  controls  its  material,  shape,  and 
mode  of  construction,  who  is  responsible  for  its  adaptation,  in  material, 
shape,  and  mode  of  construction,  to  the  end  for  which  it  is  intended. 
The  artificer,  who  actually  constructs  it,  is  only  bound  to  do  his  work 
in  a  substantial,  workmanlike,  and  skilful  manner,  and  to  pursue  the 
^>ecification  in  the  contract.®  So  where  a  buyer  orders  a  patented 
article,  even  though  the  sale  is  by  the  patentee  or  owner  of  the  patent 
rights,  which  is  sold  as  an  ordinary  article  of  commerce,  there  is  no 
implied  warranty  that  it  will  answer  the  purpose  for  which  it  is 
purchased.* 

• 

4.  Vuma  V.  Dameron,  99  Md.  323,  Am.  Dee.  290;  Tilton  v.  Miller,  66  Pa. 

58  AtL  367, 105  A.  S.  R.  297.  St.  388,  5  Am.  Rep.  373;  Jarecki  Mfg. 

6.  Parren  v.  Dameron,  9!»  Md.  323,  Co.  v.  Kerr,  165  Pa.  St.  529,  30  AtL 

58  Atl.  367, 105  A.  S  R.  297.  1U19,  44  A.  S.  R.  674;  Milwaukee  Boil- 

Notes:  102  A.  S.  R.  612;  22  L.B.A.  er  Co.  v.  Duncan,  87  Wis.  120,  58  N. 

19a  W.  232,  41  A.  S.  R.  33;  Thompson 

6.  Seitz  T.  Brewers'  Refrigerating  Mfg.  Co.  v.  Qunderson,  lOG  Wis.  449, 

Maeh.  Co.,  141  U.  S.  510,  12  S.  Ct.  82  N.  W.  2f)9,  49  L.R.A.  859. 

46,  33  U.  S.  (L.  ed.)  837;  Ricketts  v.      Notes:  41  A.  S.  R.  33;  102  A.  S. 

Sisson,9  Dana  (Ky.)  358,  35  Am.  Dec.  R.  618;  6  L.R.A.  392. 

141 ;  Talbot  Paving  Co.  v.  Qorman,      7.  Rollins  Engine  Co.  v.  Eastern 

103  Mich.  403,  61  N.  W,  655,  27  L.E.A.  Forge  Co.,  73  N.  H.  92,  59  Atl.  382, 

96;  Goulds  v.  Brophy,  42  Minn.  109,  68  LR.A.  441. 

43  N.  W.  834,  6  UR.A.  392;  Rollins      8.  Ricketta  v.  Sisson,  9  Dana  (Ky.) 
Engine  Co.  v.  Eastern  Forge  Co.,  73  358,  35  Am.  Dec.  141. 
N.  H.  92,  59  AtL  382,  68  L.R.A.  441;     9.  Begga  v.  James  Hanley  Brewing 
Rodgen  t.  Kile^  U  Ohio  8t  48,  78  Co,  27  B.  L  385,  82  AtL  378,  U4  A. 
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463.  Sale  Subject  to  Test. — ^As  a  oorollary  of  the  general  rule  that 
an  express  warranty  of  goods  sold  excludes  the  implication  of  any 
further  warranty  it  has  been  held  in  a  number  of  cases  that  if  goods 
ar«  sold  subject  to  a  test  to  be  made  by  the  buyer  no  warranty  of 
fitness  is  implied,  and  an  acceptance  after  the  making  of  the  stipulated 
test  binds  the  buyer  to  retain  and  pay  for  the  gooda.^*  Thus  in  the 
case  of  a  sale,  subject  to  specified  tests,  of  cement  to  be  used  in  fulfill- 
ing a  building  contract  requiring  cement  of  a  certain  quality,  it  has 
been  h^d  that  there  is  no  implied  warranty  that  the  cement  will  be 
fit  for  the  purpose  for  which  it  was  intended.'*  In  Canada  it  seems 
that  an  implied  warranty  of  reasonable  fitness  for  a  particular  purpose 
may  survive  acceptance  in  a  sale  subject  to  test  because  of  a  statute 
which  provides  that  "an  express  warranty  or  condition  does  not 
negative  a  warranty  or  condition  implied  by  this  ordinance  unless 
inconsistent  therewith."  *■ 

464.  Sale  by  Hanufactttrer  or  Producer;  General  Rule. — ^The  rule 
has  been  stated  that  "if  a  thing  be  ordered  of  the  manufacturer  for 
a  q)ecial  piirpose,  and  it  be  suppHed  and  sold  for  that  purpose,  there 
is  an  implied  warranty  that  it  is  fit  for  that  purpose,  and  as  a  general 
proposition  this  statement  is  supported  by  the  cases.^*  And  it  is  also 

S.  R.  44.  See  also  MeCray  Refriger-  er,  95  Ind.  387,  48  Am.  Rep.  730; 
ator,  etc.,  Co.  v.  Woods,  99  Mich.  269,  Merchants,  etc.,  Sav.  Bank  v.  Fraze, 
58  N.  W.  320,  41  A.  S.  R.  599.  9  Ind.  App.  161,  36  N.  E.  378,  53  A. 

10.  Hurley-Mason  Co.  v.  Stebbins,  S.  R.  341;  Lnkens  t.  Frieimd,  27  Kan. 
79  Wash.  366,  140  Pac.  381,  Ann.  Gas.  664,  41  Am.  Rep.  429;  Briggs  v.  Hun- 
1916A  948,  L.R.A.1915B  1131.  ton,  87  Me.  145,  32  AUi  794,  47  A.  S. 

Note:  Ann.  Cas.  1916A  956.  R.  318;  French  v.  Vining,  102  Mass. 

See  supra,  par.  451,  as  to  when  ex-  132,  3  Am.  Rep.  440;  MiUer  v.  Ray- 
press  warranty  excludes  implied  war-  mond,  85  Neb.  543,  123  N.  W.  1019, 
ranty.  31  L.R.A.(N.S.)  783;  Edwards  v.  New 

11.  Hurley-Mason  Co.  v.  Stebbins,  York,  etc.,  E.  Co.,  98  N.  Y.  245,  50 
79  Wash.  366, 140  Pac  381,  Ann.  Cas.  Am.  Rep.  659;  Bierman  v.  City  Mills 
1916A  948,  L.R.A.1915B  U31.  Co.,  151  N.  Y.  482,  45  N.  E.  856,  56 

12.  Note:  Ann.  Cas.  1916A  956.  In-  A.  S.  R.  635,  37  UR.A.  799;  Robson 
dependent  of  istatute  it  is  also  to  be  v.  Miller,  12  S.  C.  586,  32  Ani-  Rep. 
noted  that  the  view  is  taken  in  some  518;  Pease  v.  Sabin,  38  Vt.  432,  91 
cases  in  this  country  that  implied  war-  Am.  Dec.  364 ;  Harris  v.  White,  SI 
ranties  not  inconsistent  with  an  ez-  Vt.  ^1,  31  Am.  Rep.  694;  Gerst  v. 
press  warranty  are  not  excluded  by  Jones,  32  Grat.  (Va.)  518,  34  Am. 
the  latter.   See  supra,  par.  227.  Rep.  773 ;  Hurley-Mason  Co.  v.  Steb- 

13.  Kellogg  Bridge  Co.  v.  Hamil-  bins,  79  Wash.  366, 140  Pac.  381,  Ann. 
ton,  110  U.  8.  108,  3  S.  Ct.  537,  28  Caa.  1916A  949,  L.R.A.1915B  1131; 
U.  8.  (L.  ed.)  86;  Davis  Calyx  Drill  Woodle  v.  Whitney,  23  Wis.  55,  99 
Co.  V.  Mallory,  137  Fed.  332,  69  C.  C.  Am,  Dec.  102;  Jones  v.  Just,  L.  R.  3 
A.  662,  69  L.B.A.  973;  Snow  v.  Scho-  Q.  B.  197,  37  L.  J.  Q.  B.  89,  18  L.  T. 
macker  Mfg.  Co.,  69  Ala.  Ill,  44  Am.  N.  S.  208,  16  W.  R.  643,  9  B.  A  S. 
Rep.  509;  McCaa  t.  Elam  Drug  Co.,  141,  23  Eng.  RuL  Cas.  466. 

114  Ala.  74,  21  So.  479,  62  A.  S.  R.  Notes:  6  Am.  Dec.  116;  91  Am.  Dee. 
88;  Brenton  v.  Davis,  8  Blaefcf.  (Ind.)  365;  24  Am.  Rep.  104;  102  A.  S.  B. 
317,  44  Ajn.  Dee.  509;  Poland  v,  MiU-  616;  1  L.BJL  646;  0  L.BJk.  802  ;  23 
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laid  down  that  a  manufactorer  who  sells  goods  of  his  own  manufacturo 
impliedly  warrants  that  Ihey  are  free  from  any  latent  defect  growing 
out  of  the  process  of  manufacture;  and  this  is  held  true  whether 
the  article  is  manufactured  personally  by  the  seller  or  by  his  agents 
or  employees.^'  There  is  an  obvious  distinction  between  a  dealer  in 
an  article  of  commerce  and  a  manufacturer  of  such  article.  The 
former  is  generally  employed  to  designate  persons  engaged  in  the  busi- 
ness of  buying  and  selling  merchandise  or  other  personal  property  in 
the  usual  coiu^  of  trade;  the  latter,  to  designate  those  engaged  in  the 
business  of  making  or  producing  articles  for  use  or  sale.'*  And  while 
it  has  been  held  tMt  a  sale  by  a  canning  company  of  ita  products  i^ 
U>  be  deemed  a  sale  by  a  manufacturer,' '  it  has  also  been  held  that  a 
jobber  importing  and  selling  ready  made  wearing  apparel  is  not  to  be 
deemed  a  manufacturer,  within  the  rule  implying  a  warranty  against 
defects  in  the  process  of  manufacture.*^ 

465.  Extent  and  Qualification  of  General  Role. — The  manufacturer, 
under  a  general  order,  is  not  bound  to  furnish  the  best  goods  of  the 
kind  ordered  that  can  be  or  are  manufactured.  He  is  only  required  to 
furnish  goods  of  the  kind  and  quality  usually  manufactured  and 
used,  and  such  as  are  reasonably  fit  and  proper  for  the  purpose  for 
which  they  are  ordered.'*  It  seems  to  be  generally  held  according 
to  the  more  modem  authorities  especially  that  where  the  sale  is  of  a 
known,  described  and  definite  thing,  though  it  was  of  the  seller's 

LJI.A.  189:  6  L.R.A.(N.S.)  180;  15  Whitney,  23  Wis.  55,  99  Am.  Dec; 
L.R^.(N.S.)   856;  31  L.R.A.(N.S.)  102. 

783  ;  34  L.R.A.(N.S.)  737;  37  L.R.A.  Notea:  78  Am.  Dec.  163;  102  A. 
(N.S.)  560.  S.  R.  615;  22  L.R.A.  190. 

14.  Kellogg  Bridge  Co.  v.  Hamilton,  15.  Hoe  v.  Sanborn,  21  N.  Y.  652, 
UO  U.  S.  108,  3  S.  Ct.  537,  28  U.  S.  78  Am.  Dee.  163. 
(L.  ed.)  86:  Brenton  v.  Davis,  8  16.  Remy  v.  Healy,  161  Mich.  266, 
Blaekf.  (Ind.)  317,  44  Am.  Dec.  769;  126  N.  W.  202,  21  Ann.  Ca&  74,  2V 
Nixa  Canning  Co.  v.  Lebmann-Higgin-  L.R.A.(N.S.)  139  and  note, 
son  Grocer  Co.,  70  Kan.  664,  79  Fao.  Ab  to  what  constitutes  ''mannfac- 
141,  70  Ii.R.A.  653;  Farren  v.  Dam-  taring"  and  the  distinction  between  a 
eron,  99  *Md.  323,  58  Atl.  367,  105  A.  manufacturer  and  a  dealer  generally, 
S.  R.  297;  Leavitt  v.  Fiberloid  Co.,  see  64  LJI.A.  33  note;  21  Ann.  Caa. 
196  Mass.  440,  82  N.  E.  682, 15  L.R.A.  78  note. 

(N.S.)  855;  Wisconsin  Red  Pressed-  17,  Nixa  Canning  Co.  t.  Ijehmann- 
Brick  Co.  v.  Hood,  60  Mion.  401,  63  Higginson  Grocer  Co.,  70  Kan.  664,  79 
N.  W.  550,  51  A.  S.  R.  539;  Hoe  v.  Pac.  141,  70  L.R.A.  653. 
Sanborn,  21  N.  Y.  552,  78  Am.  Dec.  18.  Remy  v.  Healy,  161  Mich.  266, 
163;  White  v.  Miller,  71  N.  Y.  118,  27  126  N.  W.  202,  29  Lr.A.(N.S.)  139, 
Am.  Rep.  13;  Bierman  r.  City  Mills  21  Ann.  Cas.  74. 

Co.,  151  N.  Y.  4S2.  45  N.  E.  856,  56  19.  Swett  v.  Shumway,  102  Mass. 
A.  S.  R.  635,  37  LJI.A.  799;  Rodgers  365,  3  Am.  Rep.  471;  Harris  v.  Waite, 
V.  Niles,  11  Ohio  St.  48,  78  Am.  Dec.  51  Vt.  480,  31  Am.  Rep.  694.  See  ai- 
290;  Pease  v.  Sabin,  38  Vt.  432,  91  bo  Snow  v.  Schomacker  Mfg.  Co^  60 
Am.  Dee.  364;  Bragg  v.  Morrill,  49  Ala.  Ill,  44  Am.  Rep,  509. 
Vt  45,  24  Am.  Rep.  102;  Wardle  t.  Note:  102  A.  8.  B.  618. 
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own  znaBufacture,  and  such  a  thing  is  actually  supplied,  this  will  not 
raise  by  implication  any  warranty  of  quality  or  that  it  will  answer 

the  purpose  for  which  it  is  purchased  ***  So  where  a  safe  was  desig- 
nated in  the  order  as  a  "No.  4  fireproof  safe"  it  was  held  that  this  did 
not  import  a  warranty  that  the  safe  would  protect  its  contents  in  case 
of  a  fire.^  Where  the  defects  in  workmanship  of  an  article  ordered 
of  the  manufacturer  to  be  made  according  to  specifications  are  open 
and  known  to  the  buyer  at  the  time  of  his  accepttmce  of  the  article, 
it  has  been  held  that  there  is  no  warranty  covering  such  defects  which 
will  survive  the  acceptance.'  The  manufacturer  may  by  an  express 
provisidn  in  the  contract  exclude  any  implication  of  fitness  or  the 
like.*  And  as  is  ^own  above  if  the  article  is  manufactured  or  pro- 
duced in  accordance  with  the  plans  and  specifications  of  the  contract, 
there  is  no  implied  warranty  that  it  is  suitable  or  fit  for  the  purpose 
for  which  it  is  intended.^ 

466.  Defects  in  Materials  Used  in  Uanufacture. — ^Whs^  an  article 
to  be  manufactured  by  the  seller  is  ordered  for  a  particular  purpose 
disclosed  to  him,  it  has  been  held  that  there  is  an  implied  warranty 
that  the  article  is  free  from  defects  arising  out  of  defective  material 
selected  by  him  as  well  as  defective  workmanship  which  will  render 
the  article  unfit  for  the  purpose  intended;*  and  this  is  undoubtedly 
true  where  the  seller  is  negligent  in  selecting  material  manifestly 
unsuited  for  the  purpose,'  as  where  boxes  ore  to  be  manufactured  for 

20.  De  Witt  V.  Berry,  134  U.  S.  306,  Kerr,  165  Pa.  St.  529,  30  Atl.  1019, 

10  S.  Ct.  536,  33  U.  S.  (L.  ed.)  8!J6;  44  A.  S.  R.  674;  Milwaukee  Boiler  Co. 
Seitz  V.  Brewers  Refrigerating  Mach.  v.  Duncan,  87  Wis.  120,  58  N.  W.  232, 
Co.,  l-Il  U.  S.  510,  12  S.  Ct.  46,  35  41  A.  S.  R.  33. 

U.  S.  (L.  ed.)  837;  Pullman  Palace  Notes:  24  Am.  Rep.  105;  22  L.R.A. 

Car  Co.  V.  Metropolitan  St.  R.  Co.,  191;  6  L.R.A.(N.S.)  180;  15  L.RA. 

157  D.  S.  94,  15  S.  Ct.  503,  39  U.  S.  (N.S.)  &)9;  29  L.R.A.(N.S.)  140;  31 

(L.  ed.)  632;  Davis  Calyx  Drill  Co.  L.R.A.(N.S.)   784;  Bi  L.Kj1.(N.S.) 

V.  Mailory,  137  Fed.  332,  69  C.  C.  A.  738. 

6fi2,  09  L.RA.  973;  NntionnI  Cotton  1.  Diebold  Safe,  etc.,  Co.  v.  Huston, 

011  Co.  V.  Young,  74  Arlt.  144,  85  S.  55  Kan.  104,  39  Pac  1035,  28  L.R.A. 
W.  02,  109  A.  S.  R.  71,  4  Ann.  Cas.  53. 

1123;  Lukens  v.  Freiund,  27  Kan.  2.  Oilaon  v.  Bingham,  43  Vt.  410,  6 

664,  41  Am.  Rep.  429;  Diebold  Safe,  Am.  Rep.  289.    See  supra,  par.  264 

ete.,  Co.  V.  Hufiton,  55  Kan.  104,  39  et  seq.,  as  to  tbe  effect  of  acceptance 

Pac.  1035,  28  L.R.A.  53;  Lombard  generally  as  a  waiver  of  ttie  seller's 

Water  Wlieel  Governor  Co.  v.  Great  noncompliance  with  the  terms  of  an 

Northern  pjiper  Co.,  101  Me.  114,  63  executory  contract. 

.  All.  o.'.-),  6  L.R.A.(N.S.)  180;  Leavitt  3.  Note:  Ann.  Cas.  1912D  1079. 

V.  Filierldid  Co.,  196  Moss.  440,  82  N.  4.  See  supra,  par.  462. 

E.  682,  15  L.R,A.(N.S.)  855;  McCray  6.  Rodgers  v.  Niles,  11  Ohio  St  48. 

Refrigeniror,  etc.,  Co.  v.  Woods,  99  78  Am.  Dec  290.    See  also  Snow  v. 

Mich.  209,  58  N.  W.  320,  41  A.  S.  R.  Schomncker  Mfg.  Co.,  69  Ala.  Ill,  44 

599;  Gi)ulds  v.  Brophy,  42  Minn.  109,  Am.  Rep.  509. 

43  N.  W.  8:(4,  6  L.R.A.  392;  Howard  Notes:  102  A.  S.  B.  615;  22  L.RA. 

V.  Hoey,  23  Wend.  (N.  Y.)  350,  35  192. 

Am.  Dec.  572;  Jarecki  Mfg.  Co.  v.  6.  Farren  v.  Dameron,  99  Md.  323, 
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Uie  packing  therein  of  tobaccb  and  the  seller  usee  unaeftsoned  wood.^ 
On  the  other  hand  the  better  view  seems  to  be  that  there  is  no  implied 
warranty  against  defects  arising  out  of  latent  and  unknown  defects, 
not  reasonably  perceptible,  in  the  materials  used  by  the  manufacturer 
in  the  process  of  manufacture,^  and  where  the  seller  merely  does  work 
on  an  article  manufactured  by  another  to  fit  it  for  the  purpose  intend- 
ed, though  he  sella  it  as  a  completed  article,  no  implied  warranty 
against  latent  defects  in  the  article  due  to  its  original  manufacture  will 
be  implied.* 

467.  Sale  of  Provisions;  General  Rule.— An  exception  to  the  gen- 
eral rule  that  a  mrranty  of  quality  will  not  be  impU«l  has  been  recog- 
nized, from  an  early  date,  in  the  case  of  a  sale  of  provisions  by  a  dealer 
for  immediate  domestic  use,  and  it  is  generally  held  in  such  a  case 
that  a  wamnty  of  soundness  or  wholesomen^  will  be  implied.'**  But 
ordinarily  unless  the  seller  is  a  dealer  in  such  provisions  and  they  are 
bo'ight  for  immediate  family  consumption,  it  is  held  that  there  is  no 
implied  warrafity."  Thus  in  case  of  a  sale  by  a  farmer  of  live  animals 
to  a  butcher  to  be  slau^tered  and  resold  by  him,  it  is  generally  held 

58  Aa  367,  105  A.  S.  R.  297;  Wis-  v.  Parker  Webb,  etc.,  Co.,  96  Mich, 

consin  Red  Pressed-Brick  Co.  V.  Hood,  245,  55  N.  W.  812,  21  L.R.A.  139; 

60  Minn,  m,  62  N.  W.  550, 51  A.  S.  R.  Van  Bracklin  v.   Fonda,  12  Johns. 

53U,  on  second  appeal,  67  Minn.  329,  (N.  Y.)  468,  7  Am.  Dec.  339;  Hoe 

69  N.  W.  1091,  61  A.  S.  R.  418;  Gerst  v   Sanborn,  21  N.  Y.  652,  78  Am. 

V.  Jones,  32  Grat.  (Va.)  518,  34  Am.  Dec.  163;  Edwards  t.  New  York, 

Dee.  773.   See  also  Bragg     UoiriU,  etc,  B.  Co.,  98  N.  Y.  245,  50  Am. 

49  Vt.  45,  24  Am.  Rep.  102.  Rep.  659;  Catain  v.  Swift,  251  Pa. 

7.  Gerst  t.  Jones,  32  Grat.  (Va.)  St.   52,   95   Atl.   931,  L.R.A.1917B 


8.  Hoe  V.  Sanborn,  21  N.  Y.  552,  78  Am.  Rep.  102;  Getty  v.  Rountree,  2 

Am.  Dee.  163.    See  also  Wisconsin  Fin.  (Wis.)  379,  54  Am.  Dec.  138; 

Red  Pressed  Brick  Co.  v.  Hood,  67  Jackson  v.  Watson,  [1909]  2  K.  B. 

Minn.  329,  69  N.  W.  1091,  64  A.  S.  R.  193,  78  L.  J.  K.  B.  587,  100  L.  T.  N. 

418,  on  prior  appeal  60  Minn.  401,  62  S.  799,  25  Times  U  Rep.  454,  53  Sol. 


9.  Bragg  v.  Morrill,  49  Vt.  45,  24  Notes:  6  Am.  Dec.  117;  43  Am.  Dec. 
Am.  Hep.  102.  680;  102  A.  S.  R.  623;  22  L.R.A.  195; 

10.  Nelson  v.  Armour  Packing  Co.,  15  L.R.A.(N.S.)  8»4;  L.H.A.1917F 
76  Ark.  352,  90  S.  W.  288,  6  Ann.  472;  4  Ann.  Gas.  1124;  15  Ann.  Caa. 
Cas.  237;  Lukens  v.  Freiund,  27  Kan.  1083;  16  Ann.  Cas.  497;  3  Eng.  Rul. 
664,  41  Am.  Rep.  429;  Doyle  v.  Fueist,  Cas.  137;  23  Eng.  Rul.  Cas.  492. 

129  La.  Ann.  838,  56  So.  906,  Ann.  11.  Howard  v.  Emerson,  110  Mass. 

Caa.   1913B  1110,   40   L.R.A.(N.S.)  320,  14  Am.  Rep.  608;  Hanson  v. 

480;  Osgood  v.  Lewis,  2  Har.  &  G.  Hartse,  70  Mino.  282,  73  N.  W.  163, 

(Md.)  495,  18  Am,  Dec.  317;  French  68  A.  S.  R.  527;  Warren  v.  Buck,  71 

T.  Vining,  102  Mass.  132,  3  Am,  Rep.  Vt.  44,  42  Atl.  979.  76  A.  S.  R.  754. 

440;  Gearing  v.  Berkson,  223  Mass.  See  also  Bragg  v.  Morrill,  49  Vt.  4fi, 

257,  lU  N.  E.  785,  L.R.A.1916D  1006;  24  Am.  Rep.  102, 

Sinclair  t.  Hathaway.  57  Mich.  60,  23  Notes:  6  Am.  Dee.  117;  43  Am.  Dee. 

N.  W.  459,  68  Am,  Rep.  327;  Croft  676;  102  A.  S.  R.  623^ 


618,  34  Am.  Rep.  773. 


1272;  Bragg  v.  Morrill,  49  Vt.  45,  24 


K.  W.  550,  51  A.  S.  R.  539. 
Note:  22  LJt.A.  193. 


J.  447, 16  Ann.  Cas.  492,  3  British  Rul. 
Cas.  182. 


195 


S  467 


SALES 


24  R.  a  L. 


th&t  there  ia  no  implied  warranty  ihat  the  animal  is  fit  for  fbod.^*  A 
distinction  has  been  made  between  ^e  case  of  a  general  purchase 
where  the  buyer  trusts  to  the  judgment  of  the  seller  to  select  wholesome 
food  and  the  case  where  the  buyer  himself  makes  the  selection,  and  it 
has  been  held  that  while  provisions  may  be  ordered  in  person  in  the 
dealer's  shop  in  such  a  way  that  it  is  made  known  to  ihe  dealer,  with- 
out an  express  statement  to  such  e£Fect,  that  his  knowledge  and  skill 
are  relied  on  to  supply  wholesome  food,  in  which  case  an  implied  war- 
ranty  will  arise;  ^'  but  where  the  buyer  himself  acting  on  his  own 
judgment  selects  an  article  of  food,  eucb  as  a  dressed  chicken,  the 
general  rule  of  caveat  emptor  applies,  and  the  law  will  not  imply  a 
warranty  of  wholesomeness.^*  It  has  also  been  held  that  the  rule 
should  not  be  extended  to  a  sale  "biy  a  retail  grocer  of  canned  goods 
which  he  purchased  from  the  canner  as  to  the  unwholesome  condition 
of  which  he  neither  had 'nor  could  have  any  notice,  because  the  doc- 
trine of  implied  warranty  proceeds  on  the  presumption  that  the  seller 
had  some  fecial  means  of  knowledge  as  to  their  oondkion,^*  though 
in  other  cases  the  court  has  acted  on  the  theory  that  the  implied  war- 
ranty arises  in  the  case  of  a  sale  by  a  retailer  of  canned  goods  to  the 
same  ^tent  as  in  other  cases.^*  In  some  cases  it  has  been  held  that 
there  is  an  implied  warranty  of  the  wholesomeness  of  food  furnished 
by  an  innkeeper  or  restauranteur  to  his  customer,  rendering  him  liable 
if  the  customer  is  made  sick  by  partaking  of  unwholesome  food.*'  On 
tlie  other  hand  the  view  has  been  taken  that  a  transaction  of  this  class 
is  not  a  sale  and  therefore  the  doctrine  of  implied  warranty  does  not 
apply,  and  unless  negligence  in  serving  unwholesome  food  is  shown 
there  is  no  liability .^^ 

12.  Howard  v.  Emersoii,  110  Mass.  16.  Jaekaon  v.  Watson,  [1900]  2  K. 
320,  14  Am.  Dee.  608;  Hanson  v.  B.  103,  78  U  J.  K.  B.  687,  100  L.  T. 
Hartse,  70  Minn.  282,  73  N.  W.  163,  N.  8.  709,  25  Times  U  Rep.  454,  53 
68  A.  S.  R.  527;  Bartlett  t.  Hoppoek,  Sol.  J.  447, 16  Ann.  Gas.  402,  3  Britiflh 
34  N.  Y.  118,  88  Am.  Dee.  428;  War-  Rnl.  Caa.  182. 

ren  v.  Back,  71  Vt  44,  42  Atl.  979,  Note:  Ann.  Caa.  10160  144. 

76  A.  S.  R.  764.  17.  Notes:  16  Ann.  Caa.  408;  Ann. 

Notes:  1  A.  S.  R.  472  ;  30  A.  8.  R.  Gas.  1016G  144;  Ann.  Gaa.  1016D  021; 

867;  102  A.  8.  R.  624.  23  Eng,  Bui.  Caa.  492. 

13.  Farrell  v.  Manhattan  Market  In  Doyle  v.  Fnerat,  129  U.  838,  56 
Go.,  198  Mass.  271,  84  N.  E.  481,  126  So.  906,  Ann.  Caa.  1913B  1110,  40 
A.  S.  R.  436,  15  Ann.  Gas.  1076,  15  L.R.A.(N.S.)  480,  it  is  held  that  a 
L.R.A.(M.S.)  884.  confectioner  sellii^  food  to  be  oon- 

14.  Farrdl  v.  Manhattan  Market  sumed  on  the  premises  is  chai^ged  witii 
Co.,  198  Mass.  271,  84  N.  E.  481,  126  knowledge  as  to  whether  it  ia  whole* 
A.  S.  R.  436,  15  Ann.  Gas.  1076,  15  some  or  not  and  eonaequently  liable  to 
L.R.A.(N.S.)  884  (reviewing,  explain-  one  made  sick  by  partaking  thereof, 
ing  and  limiting  earlier  cu^).  18.  Merrill  v.  Hodson,  88  Conn. 

15.  Notes:  15  UR.A.(N.S.)  885;  16  314,  01  AtL  533,  Ann.  Cas.  1016D 
Ann.  Gas.  499;  Ann.  Cas.l013B  UIO;  917,    L.R.A.1015B   481.     See  also 
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468.  Qualification  of  General  Rule.— It  is  generally  faeld  that 
where  the  sale  of  provisiona  is  by  one  merchant  to  another  for  the  pur- 
pose of  resale  there  arises  no  unplied  warranty  of  soundness  or  whole- 
someness.'*  There  is  a  very  plain  distinction  between  selling  provi- 
sions for  domestic  use  and  selling  them  as  articles  of  merchandise, 
which  the  buyer  does  not  intend  to  consume,  but  to  sell  again.  Such 
sales  are  usually  made  in  large  quantities,  and  with  less  of  opportunity 
to  know  the  actual  condition  of  the  goods  than  when  they  are  sold  by 
xetail."  Thus  in  case  of  the  sale  of  beef  packed  in  barrels  for  exporta- 
tion or  resale  and  not  f<xt  immediate  coosumption  no  warranty  of 
soundness  is  to  be  implied.'  So  where  a  farmer  sells  an  animal  to  a 
butcher  to  be  slaughtered  it  is  held  that  there  is  no  implied  warranty 
that  it  is  fit  for  food.*  In  some  cases  it  has  been  held  lliat  a  warranty 
that  animals  such  as  ho^  are  fit  for  food  is  not  implied  where  farm- 
srs  who  are  not  dealers  in  provisions  kill  and  sell  them,  knowing  that 
the  buyers  intend  them  for  domestic  use,'  but  other  cases  hold  that 
4  warranty  of  soundness  is  implied.*  It  has  also  been  held  that  there 
ia  an  implied  warranty  of  wholesomeneas  where  bread  is  sold  by  the 
baker  to  one  who  peddles  it  to  consumers  for  the  reason  that  bread  is 
an  article  intended  for  immediate  consumption  and  is  not  Uke  other 
articles  of  general  commerce ; '  and  in  some  cases  the  Inroad  view  seems 
to  have  been  taken  that  there  is  an  implied  warranty  of  wholesomeneas 
even  though  the  sale  is  by  a  wholesale  dealer  to  a  retail  dealer.'  And 
the  view  has  also  been  taken  by  an  eminent  jurist  that  in  the  sale  of 

214  Mass.  177,  100  N.  E.  1078,  Ann.  197,  6  Am.  Dec.  109;  Moaes  t.  Mead, 


Notes:  Ann.  Cas.  1915C  144;  Ann.      2.  Zielinski  v.  Potter,  195  Mich.  90, 


19.  Nelson  v.  Armoar  Packing  Co.,  son  v.  Hartse,  70  Minn.  282,  73  N.  W. 
76  Ark.  352,  90  S.  W.  288,  6  Ann.  163,  68  A.  S.  B.  527;  Warren  v.  Buck, 
Cas.  237;  Lukena  v.  Freiund,  27  Kan.  71  Vt.  44,  43  Atl.  979,  76  A.  S.  R.  754. 
654,  41  Am.  Rep.  429;  Briggs  v.  Hun-  Note:  L.R.A.1917P  823. 
ton,  87  Me.  745,  32  Atl.  794,  47  A.  S.  3.  Qiroox  t.  Stedman,  145  Mass. 
R.  318;  Emerson  v.  Brigham,  10  Mass.  439,  14  N.  E.  538,  1  A.  8.  R.  472,  di§- 
197,  6  Am.  Dec.  109;  Howard  v.  Emer-  approving  as  dictum  a  statement  ia 
son,  110  Mass.  320,  14  Am.  Rep.  608;  Van  Braeklifi  v.  Fonda,  12  Johns.  (K. 
Giroui  T.  Stedman,  145  Mass.  439,  14  Y.)  468,  7  Am.  Dec.  339. 
N.  E.  538,  1  A.  S.  R.  472;  Moses  v.  Notes:  102  A.  S.  R.  623;  22  L.R.A. 
Mead,  1  Denio  (N.  Y.)  378,  43  Am.  195;  4  Ann.  Cas.  1125;  L.RA..1917D 
Dec  676;  Swank  v.  Battaglia,  84  Ore.  823. 

159,  164  Pac.  705,  L.R.A.1917F  469.      4.  Van  Bracklin  v.  Fonda,  12  Johns. 

Notes:  102  A.  S.  R.  624;  14  L.R.A.  (N.  Y.)  468,  7  Am.  Dec.  339. 
494  ;  22  L.B.A.  195;  15  L.R.A.(N.S.)      Notes:  102  A.  S.  R.  623;  22  L.R.A. 
884;  L.R.Aa917D  824;  4  Ann.  Cas.  195. 

1125;  15  Ann.  Cas.  1083;  Ann.  Cas.     6.  Sinclair  v.  Hathaway,  57  Miflh. 


Cas.  1914B  884. 


1  Denio  (N.  Y.)  378,  43  Am.  Dec  676. 


Cas.  1916D  921. 


161  N.  W.  851,  L.R.A.1917D  822;  Han- 


1915C  145;  3  Eng.  Rul.  Cas.  137. 

20.  Moses  V.  Mead,  1  Denio  (N.  Y.) 
378,  43  Am.  Dec  676. 

1.  Emerson  v.  Brigham,  10  Mass. 


60,  23  N.  W.  459,  58  Am.  Rep.  327. 
Note:  102  A.  S.  R.  624. 
6.  Note:  16  LJLA.(N.8.)  880, 
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fitish  meate  by  the  packer  or  sl&ughteier  to  a  retailer  for  distribation, 
a  war^ty  of  whoIeBomenesa  or  soundness  should  be  implied,  as  a 
sound  public  policy  demands  that  the  doctrine  of  caveat  emptor  should 
be  encroached  upon  rather  than  that  the  public  health  should  be 
endangered.' 

469.  Sale  of  Provender  for  Animals.— The  principle  that  there  is 
an  implied  warranty  of  soundness  in  the  sale  of  provisions  has  been 
extended  in  some  cases  to  the  sale  of  provender  for  animals.*  On  the 
other  hand  it  has  been  expressly  held  that  the  exception  to  the  general 
rule  of  caveat  emptor  in  case  of  the  sale  of  provisions  for  immediate 
consumption  should  be  restricted  to  a  sale  of  provisions  for  the  con- 
sumption by  man  and  that  there  is  no  implied  warranty  of  soundness 
where  the  sale  is  of  provender  for  cattle.*  Thus  in  a  well  considered 
case  where  the  action  was  brought  on  an  alleged  warranty  it  appeared 
that  a  farmer  bought  of  a  miller  a  sack  of  bran  for  his  cows.  Before 
it  was  removed  from  the  mill  two  copper  clasps  accidentally  fell  into 
it,  without  negligence  on  the  miller's  part,  and  one  of  the  cows  swal- 
lowed them  and  was  killed  thereby.  The  bran  was  part  of  a  quantity 
on  hand  open  to  inspection.  There  was  no  express  warranty.  It  was 
held  that  the  buyer  had  no  lomedy  against  the  seller.'^  Likewise  it 
has  been  held  that  where  cotton  seed  hulls  and  cotton  seed  meal  are 
sold  to  be  fed  to  live  stock,  and  the  purchaser  has  an  opportunity  for 
inspection,  there  is  no  implied  warranty  of  fitness;  and  the  seller  is  not 
liable  for  injuries  to  the  purchaser's  cattle  caused  by  such  articles  con- 
taining wire,  nails,  and  other  foreign  substances,  if  he  was  not  guilty 

7.  Fairbank  Canning  Co.  v.  Metz-  tie  unsnited  for  the  purpose.)  See 
srer,  118  N.  T.  260,  23  N.  E.  372,  16  also  NeweU  v.  Reid,  189  Mich.  174, 
A.  S.  R.  753  (per  Parker,  J.).  An  155  N.  W.  352,  Ann.  Cas.  1918B  224 
additional  reason  given  for  this  is  that  and  note;  Beals  v.  Olmstead,  24  Vt. 
the  packer  is  in  a  position  analogous  114,  58  Ain.  Deo.  150;  AVarren  v.  Buck, 
to  a  manufacturer  and  may  be  said  71  Vt.  44,  42  Atl.  979,  76  A.  S.  R. 
to  come  within  the  general  rule  ap-  754. 

pticable  to  manufacturers  (see  supra,  Notes:  73  Am.  Dec.  168;  102  A.  S. 

par.  464),  because  be  purchaBes  the  R.  625;  22  L.R.A.  196;  15  L.R.A. 

uattle,  determines  whetlfer  they  are  (N.S.)  885;  L.R.A.1917F  475;  4  Aun. 

healthy  and  in  proper  condition  for  Cas.  1125;  16  Ann.  Cas.  499. 

food,  and  upon  bis  skill  in  dressing  9.  National  Cotton  Oil  Co.  v.  Youne, 

and  preparing  the  meat  for  transpor-  74  Ark.  144,  85  S.  W.  92,  109  A.  S. 

tatioD  a  long  distance  its  quality  and  R.  71,  4  Ann.  Cas.  1123;  Lukens  v. 

conditltHi  as  an  article  of  ^et  for  the  Freiund,  27  Kan.  664,  41  Am.  Kep. 

(Consumer  largely  depend.  429. 

8.  French  v.  Vening,  102  Mass.  132,  Notes:  102  A.  S.  R.  625;  14  L.R.A. 
3  Am.  Rep.  440.  (There  is  consid-  494;  21  L.R.A.  140;  22  L.R.A.  198: 
orable  doubt  whether  this  action  was  15  L.R.A.(N.S.)  886;  L.K.A.1917F 
in  fact,  on  an  implied  warranty  rath-  475  ;  4  Ann.  Cas.  1125;  16  Ann.  Cas. 
er  than  an  action  of  fraud  for  failure  499. 

to  diselose  an  accident  which  was  lia-  10.  Lukens  v.  Freinnd,  27  Kan.  664, 

ble  to  and  did  render  hay  sold  for  eat-  41  Am.  Rep.  429. 
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of  any  negligence.'*  The  reason  given  for  the  refusal  so  to  extend  the 
exception  is  that  the  preservation  of  human  life  and  health  is  the 
foundation  of  the  exception  in  case  of  a  sale  of  food  for  domestic  con- 
snmption,  and  this  reason  is  wanting  in  the  sale  of  provender  for  cattle, 
vhich  can  result,  as  in  case  of  the  sale  of  other  personal  property,  in 
loss  of  or  injury  to  property  alone.'* 

470.  Sale  of  Seeds.— Where  a  particular  brand  or  variety  of  seed  is 
.ordered  from  a  dealer,  and  the  kind  or  brand  ordered  is  in  fact  fiuv 
uished,  it  is  held  that  there  is  no  implied  warranty  that  the  seed  is  of 
a  kind  suitable  for  planting  on  the  land  of  the  buyer;  '•  and  the  view 
is  taken  in  some  cases  that  from  the  mere  sale  of  seed  by  one  not  the 
grower  there  is  no  implied  warranty  that  the  seed  is  in  good  condition 
and  reasonably  suited  for  the  planting  and  growth  of  a  crop,  that  is, 
that  it  is  fertile  seed.'^  The  better  view,  however,  seems  to  be  that  in 
the  sale  of  seed  necessarily  intended  for  planting  and  which  is  totally 
unfit  for  seed  if  not  fertile,  a  warranty  will  ordinarily  be  implied  tlial 
it  is  fit  for  such  purpose,  that  is,  that  it  is  reasonably  fertile  seed  and 
will  germinate  if  properly  planted,**  and  that  it  is  reasonably  free  from 
impurities  and  noxious  weed  seeds;  **  and  affirmations  by  the  seller 
that  seed  sold  is  good  seed  or  the  like  may,  like  other  affirmations  as 
to  quality  or  the  like,  constitute  what  are  generally  classified  as  express 
warranties."  Spring  and  winter  wheat  cannot  ordinarily  be  deter-  ' 
mined  by  inspection,  and  ordinarily  winter  wheat  is  not  fit  for  spring 
planting,  and  the  question  has  frequently  arisen  as  to  the  liability  of 
the  seller  where  seed  winter  wheat  is  sold  by  mistake  for  spring  wheat 
and  results  in  the  buyer's  loss  of  his  crop.  If  the  seller  has  knowledge 
that  the  wheat  sold  by  him  as  spring  wheat  is  in  fact  winter  wheat  he 
could  undoubtedly  be  held  liable  on  the  ground  of  fraud.**  Accord- 
ing to  the  better  view  where  the  buyer  states  that  he  wants  spring  seed 
wheat  or  seed  wheat  for  spring  planting,  there  is  an  implied  warranty 
that  the  wheat  sold  is  fit  for  the  purpose  for  which  it  is  intended,  that 

11.  National  Cotton  Oil  Co.  v.  ger  v.  Worth,  127  N.  C.  230,  »7  S. 
Young,  74  Art  144,  85  S.  W.  92,  109  E.  217,  80  A.  S.  R.  798,  52  L.R.A.  362. 
A.  S.  R.  71,  4  Ann.  Cas.  1123.  Notes:  102  A.  S.  R.  623;  22  L.R.A. 

12.  Lukens  v.  Freiund,  27  Kan.  189;   37  L.R.A.(N.S.)    81;  L.R.A. 
664,  41  Am.  Rep.  429.  19160  1012;  Ann.  Cas.  1918B  74. 

13.  Gardner  V.  "Winter,  117  Ky.  382,  16.  Notes:  102  A.  S.  R.  623;  37 
78  S.  W.  143,  63  L.R.A.  647.  L.R.A.(N.S.)  82;  L.R.A.1916C  1013; 

Notes:  102  A.  S.  R.  623;  15  L.R.A.  Ann.  Cas.  1918B  79. 

(N.S.)  872;  37  L.R.A.(N.S.)  82;  Ann.  17.  Rei*er  v.  Worth,  130  N.  C.  268, 

Cas.  1918B  73.  41  S.  E.  377,  89  A.  S.  R.  865. 

14.  Van  Wyck  t.  Allen,  69  N.  Y.  Notes:  37  L.R.A.(N.S.)  81;  L.R.A. 
61,  25  Am.  Rep.  136.  1916C  1012;  Ann.  Cas.  1918B  73. 

Notes:    L.R.A.1916C   1012;   Ann.     See  supra,  par.  442  et  seq.,  as  to 


16.  Butler  v.  Moore,  68  Ga.  780,  45  or  condition  as  warranties. 
Am.  Rep.  508 ;  Shaw  v.  Smith,  45  Kan.     18.  As  to  the  fraud  of  the  seller  gen- 
334,  25  Pae.  886,  11  L.R.A.  681;  Rei-  erally,  see  infra,  par.  619  et  seq. 
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is,  that  the  wheat  sold  is  spring  wheat.'*  It  has  heen  held,  however, 
that  though  the  buyer  stated  that  he  wanted  wheat  for  spring  planting 
and  the  seller  also  stated  that  the  wheat  shown  the  buyer  was  spring 
wheat,  there  was  no  Warranty  that  the  wheat  was  in  fact  spring  wheat, 
where  it  was  inspected  by  the  buyer  at  the  time  of  the  sale.  The  court 
applied  the  theory  that  in  sales  of  personal  property  on  inapection 
without  express  warranty,  the  law  does  not  presume  an  engagement 
on  the  part  of  the  seller  that  the  article  sold  is  of  the  species  contemr 
plated  by  the  parties,  that  though  there  may  be  some  exceptiotis  to  this 
general  rule  as  to  sale  on  inspection,  a  sale  of  such  an  article  as  wheat 
is  not  one  of  them,  that  when  the  buyer  has  seen  it,  and  gets  what  he 
saw,  no  warranty  is  implied  that  it  is  even  properly  described  by  the 
name  which  the  seller  gives  to  it.**  The  rule  that  on  a  sale  of  a  chattel 
by  a  manufacturer  a  warranty  is  implied  that  the  article  sold  is  free 
from  any  latent  defects  growing  out  of  the  process  of  manufacture  if 
based  on  the  presumed  superior  knowledge  of  the  sell^,  and  it  is  said 
that  there  is  the  same  reason  for  implying  a  warranty  on  a  sale  of 
seeds  by  the  grower  that  they  are  not  defective  from  improper  culti- 
vation as  for  implying  a  warranty  of  freedom  from  defects  in"  the 
manufacture,  on  a  sale  by  a  manufacturer  of  the  article  made  by  him. 
and  the  grower  of  seeds  must  be  presumed  to  be  cognizant  of  any  omis- 
sion, or  negligence  in  cultivation,  whereby  they  have  been  deteriorated 
or  rendered  unfit  for  use.^  On  general  principles  a  qualified  expros» 
warranty  relating  to  the  fertility  of  seed  sold  will  exclude  any  implied 
warranty  of  its  general  fertility.* 

471.  Sale  of  Nursery  Stock. — iThe  general  rule  seems  to  be  that, 
on  a  sale  of  nursery  stock,  such  as  fruit  trees  for  planting,  there  is  an 
implied  warranty  that  the  trees  are  reasonably  fit  for  the  purpose  for 
which  they  are  purchased;  that  they  are  true  to  name  and  will  germi- 
nate and  grow.  In  other  words,  they  are  warranted  to  be  free  from  de- 
fects arising  from  negligent  cultivation  or  handling.'  Thus  where  the 
evidence  showed  that  the  buyer  made  known  to  the  seller  the  character 
of  trees  desired  and  the  purpose  for  which  they  were  intended,  that 
the  seller  claimed  to  have  such  trees,  and,  on  the  buyer's  order,  sent  to 

19.  Fuhnnan  v.  Interior,  64  Wash.  1918B  73. 

159,  116  Pac.  666,  37  L.R.A.(N.S.)  2.  See  supra,  par.  451,  as  to  when 
89.  As  to  the  warranty  arising  from  express  warranty  excludes  implied  war- 
sale   by   description   generally   and  ranty. 

especially  as  to  seed,  see  supra,  par.  3.  Grisinger  v.  Hubbard,  21  Idaho 
445-449.  469,  122  Pac.  856,  Ann.  Cas.  191 3E 

20.  Lord  V.  Grow,  39  Pa.  St  88,  SO  87;  Kelly  v.  Lum,  75  Wash.  135,  134 
Am.  Dec.  504.  Pac.  819,  49  L.R.A.(N.S.)  1151  See 

1.  White  V.  MiUer,  71  N.  Y.  118,  27  also  Frith  v.  HoUan,  133  Ala.  683,  32 
Am.  Rep.  13.  So.  494,  91  A.  S.  R.  54. 

Notes:  102  A.  S.  R.  623;  14  L.R.A.  Notes;  49  L.R.A.{N.S.)  1152;  Ann. 
493  ;  37  L.R.A.(N.S.)  82;  Ann.  Cas.  Cas.  1913E  93. 
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him  the  trees  in  question,  it  was  held  that  there  was  an  implied  war- 
ranty that  the  trees  had  not  been  so  far  maltreated  as  to  prevent  them 
from  growing.*  Under  the  general  rule  as  to  the  effect  of  affirmations 
lis  to  quality  or  condition,*  affirmations  as  to  the  quality  or  condition 
of  nursery  stock  sold  may  constitute  express  warranties.*  So  under 
the  general  rule  as  to  warranties  in  case  of  sales  by  description,^  if 
nursery  stock,  such  as  fruit  trees,  are  sold  as  and  for  a  particular 
variety  this  may  constitute  a  warranty  as  to  variety.^  And  it  is  held 
that  a  nurseryman,  accepting  an  order  for  fruit  trees  ordered  by  name, 
who  assumes  to  fill  the  order  by  trees  in  part  purchased  from  other 
dealers,  assumes  the  risk  that  the  trees  may  not  bid  true  to  name  and  of 
the  quality  prescribed.' 

472.  Sale  of  FertiUzerb. — ^Though  a  contrary  view  has  been 
taken it  would  seem  on  principle  that,  on  the  sale  of  a  commercial 
fertilizer  by  one  who  did  not  manufacture  it,  there  is  no  implied  war- 
ranty that  it  is  reasonably  well  adapted  to  the  purpose  for  which  it  is 
purchased.^'  And  where  a  known  and  specific  kind  of  fertilizer  is 
ordered,  even  from  a  manufacturer  of  the  article,  although  it  is  stated 
by  the  purchaser  to  be  required  for  a  particular  purpose,  still  if  the 
article  called  for  is  furnished,  there  seems  to  be  no  warranty  implied 
that  it  will  answer  tiie  particular  purpose  intended  by  the  buyer.^* 
Under  an  agreement  to  sell  a  certain  brand  of  fertilizer,  the  seller  is 
said  to  warrant  the  fertilizer  to  contain  the  particular  ingredients  of 
that  brand,  but  there  is  no  warranty  implied  that  it  will  produce  good  • 
results.*' 

473.  Sale  of  Drugs. — In  the  sale  of  drugs,  the  ordinary  purchaser 
not  being  skilled  in  the  matter  cannot  tell  one  drug  from  another,  and 
it  is  held  in  such  a  case  that  there  is  a  warranty,  on  the  part  of  the 
druggist,  that  the  drug  delivered  is  the  one  called  for  by  the  customer.** 
And  this  would  seem  to  be  especially  true  where  a  drug  is  sold  to  be 
taken  internally  by  man  so  as  to  render  the  seller  liable  in  case  a  dif- 

4.  Eelly  v.  Lum,  75  Wash.  135,  134  101  N.  E.  797,  60  L.B.A.(N.8.)  778. 
Pae.  819,  49  LJl.A.(N.S.)  115L  10.  Note:  102  A.  8.  R.  62L 

5.  See  supra,  par.  442  et  seq.  11.  Note:  102  A.  S.  R.  621. 

6.  Note:  49  L.R.A.(N.S.)  1152.  1^  Note:  102  A.  S.  R.  621.  As  to 

7.  See  supra,  par.  445  et  seq.  qualification  of  general  warranty  of  fit- 

8.  Smielzger  v.  Tippin,  109  Ark.  ness  in  ease  of  a  sale  of  specific  articles, 
275,  160  N.  W.  221,  49  L.R.A.(N.S.)  see  supra,  par.  461. 

1156;  Shearer  v.  Park  Nursery  Co.,  103  13.  Note:  102  A.  S.  R.  621. 

Cal.  415,  37  Pac.  412,  42  A.  S.  R.  125;  14.  Jones  v.  Geoi^e,  56  Tex.  149, 

Orisinger  v.  Hubbard,  21  Idaho  469,  42  Am.  Rep.  689,  on  second  appeal  61 

122  Pac.  853,  Ann.  Cas.  1913E  87;  Tex.  345,  48  Am.  Rep.  280. 

Sanford  v.  Brown,  208  N.  Y.  90,  101  Notes:  102  A.  S.  R.  625;  14  L.R.A. 

N.  E.  797,  50  L.B.A.(N.S.)  778.  494;  22  L.R.A.  196. 

Notes:  49  L.R.A.(N.S.)  1161;  Ann.  As  to  sales  by  description^  see  supra, 

Cas.  1913E  93.  par.  445  et  seq. 

9.  Sanford  v.  Brown,  208  N.  Y.  90, 
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ferent  and  dangerous  drug  is  delivered  in  place  of  the  drug  called  for. 
as  this  would  bring  the  case  within  the  generally  recognized  rule  under 
which  an  implied  warranty  of  soundness  is  implied  in  the  sale  of  pro- 
visions for  home  consumption.'* 

474.  Sale  of  Anxmals. — As  a  geaetai  role  the  doctrine  of  caveat 
emptor  applies  to  the  sale  of  animals,  and  there  is  no  implied  warrnnty 
of  soundness,'*  or  of  the  breeding  qualities  of  the  animal  sold,  even 
though  purchased  for  breeding  purposes  to  the  knowledge  of  the 
seller.'^  In  analogy  to  this  it  is  held  that  there  is  no  implied  warranty 
in  a  contract  for  the  service  of  a  stallion  for  breeding  that  the  animal 
is  free  from  disease  that  may  be  transmitted  to  offspring.'*  If,  how- 
ever, the  buyer  trusts  the  judgment  of  the  seller,  who  is  engaged  in  the 
business  of  raising,  importing  and  selling  stock  to  be  used  for  breeding 
purposes,  to  select  one  fit  for  such  purpose,  it  seems  that  there  is  an 
implied  warranty  of  its  fitness."  The  question  as  to  when  affirmations 
as  to  soundness  or  the  like  will  be  treated  as  warranties  in  the  sale  of 
animals  is  heretofore  discussed.'** 

475.  Sale  of  Hacbinery. — In  case  of  the  sale  of  machinery  as  an 
ordinary  article  of  commerce,  whether  the  seller  is  the  maker  or  manu- 
facturer or  not,  there  is,  according  to  the  better  view,  no  implied  war- 
ranty that  the  machine  will  do  work  for  which  it  is  ostensibly  intended 
in  any  particular  manner,'  though  in  some  cases  the  view  is  taken  that 

16.  Fleet   v.   Hollenkemp,  13  B.  Notes:  102  A.  8.  B.  622;  22  L.R.A. 

Mon.  (Ky.)  219,  56  Am.  Dee.  563.  187;  19  Ann.  Cas.  874;  Ann.  Cas. 

See  supra,  par.  467  et  seq.,  as  to  the  1916A  573. 

izDplied  warran^  of  wholesomenesB  of  18.  Briggs  t.  Hunton,  87  Me.  145, 

provisions  sold  for  domestic  eoDsump-  32  Atl.  794,  47  A.  S.  R.  318. 

tion.  19.  Edwards  v.  DUion,  147  111.  14, 

16.  Court  V.  Snyder,  2  Ind.  App.  35  N.  E.  135,  37  A.  S.  R.  199;  Mer- 

440,  28  N.  E.  718,  50  A.  S.  R.  247;  chants,  etc,  Sav.  Bank  v.  Froze,  9  Ind. 

Hanson  v.  Hartse,  70  Minn.  282,  73  App.  161,  36  N.  £.  378,  53  A.  S.  R. 

N.  W.  163,  68  A.  S.  R.  527;  Puis  v.  341.    See  also  McCaa  v.  Elam  Drug 

Hombeck,  24  Okla.  288,  103  Pac  665,  Co.,  114  Ala.  74,  21  So.  479,  62  A.  S. 

138  A.  S.  R.  883,  29  L.R.A.(N.S.)  R.  88  (referring  with  approval  to  a 

202;  Warren  v.  Buck,  71  Vt.  45,  42  rase  in  another  jurisdiction).   But  see 

Atl.  979,  76  A.  S.  R.  754;  Lambert  v.  Thompson  v.  Miser,  82  Ohio  St.  289, 

Armentront,  65  W.  Va.  375,  64  S.  E.  92  N.  E.  420,  19  Ann.  Cas.  871. 

260,  22  L.R.A.(N.S.)  556.  Notes:  102  A.  S.  R.  622;  15  L.R.A. 


17.  Scott   V.   Renick,   1   B.   Mon.  Maeh.  Co.,  141  U.  S.  510,  12  P.  Ct. 

(Ky.)  63,  35  Am.  Dec.  177;  Thomp-  46,  35  U.  S.  (L.  ed.)  837;  Pullman's 

son  V.  Miser,  82  Ohio  St.  289,  92  N.  Palace  Car  Co.  v.  Metropolitan  St.  R. 

E.  420,  19  Ann.  Cas.  871;  McQuaid  Co.,  157  U.  S.  94,  15  S.  Ct.  503.  39 

V.  Ross,  85  Wis.  492,  55  N.  W.  705,  U.  S.  (L.  ed.)  632;  Davis  Caly.x  DriU 

39  A.  S.  R.  864  and  note,  22  L.R.A.  Co.  v.  Mallory,  137  Fed.  332,  69  C. 

187.     See  also   Hadley   v.   Clinton  C.  A.  662,  69  L.R.A.  973;  Khrsom  v. 

County  Importing  Co.,  13  OMo  St.  Brown,  76  Kan.  206,  91  Pac.  179,  16 


Note:  29  L.R.A,(N.S.)  202. 
See  supra,  par.  452,  as  to  the  gen- 
eral rule  of  caveat  emptor. 


(N.S.)  856;  19  Ann.  Cas.  874. 
20.  See  supra,  par.  450. 
1.  Seitz  V.  Brewers'  Refrigerating 


502,  82  Am.  Dec.  454. 


UR.A.(N.S.)  877;  Lombard  Wateiw 
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there  ia  an  implied  warranty  that  the  machine  is  reasonably  fit  for  the 
usee  for  which  it  is  intended.'  Where  machinery  is  ordered  of  a  manu- 
facturer to  be  made  in  accordance  with  plans  and  speciHcatioas  fur- 
nished by  the  buyer  there  is  no  implied  warranty,  even  thovigh  the 
purpose  for  which  the  machine  is  intended  is  described  to  the  sell^, 
against  its  unfitness  for  the  intended  purpose  arising  from  defects  in 
the  plans  and  specifications.'  Thus  where  a  boiler  is  ordered  of  a 
manufacturer  of  specified  dimensions  though  intended  for  the  disclosed 
purpose  of  running  the  machinery  of  the  buyer's  plant,  there  is  no 
implied  warranty  that  its  capacity  will  be  adequate  for  such  purpose.* 
It  has  also  been  held  that  under  a  written  contract  to  place  a  patent 
system  of  refrigeration  in  a  refrigerator  to  be  sold  and  furnished  to 
the  buyer,  with  nothing  in  the  contract  beyond  the  name  of  the  system 
to  show  that  it  was  anything  in  the  nature  of  a  refrigerating  process, 
or  that  it  was  deagned  or  intended  to  preserve  meats,  or  that  the  buyer 
had  anything  to  do  with  meats,  no  implied  warranty  exists  that  the 
system  will  preserve  meats  for  any  particular  length  of  time,  nor  can 
such  a  warranty  be  shown  by  parol  evidence.*  On  the  other  hand  the 
view  has  been  taken  that  the  law  iniplies  a  warranty  in  a  contract  for 
the  sale  of  patented  machines  that  they  are  reasonably  adapted  to  the 
purpose  for  which  they  are  made.*  There  is  an  implied  warranty  thai 
a  machine  when  manufactured  will  not  be  unfit  for  its  purpose  on 
account  of  defects  in  workmanship,'  or  materials  used  by  the  manu- 
facturer.^ If  a  manufacturer  undertakes  to  manufacture  a  machine 

Wheel  Governor  Co.  v.  Great  North-  78  Am.  Dec.  290.   See  also  Milwaukee 

em  Paper  Co.,  101  Me.  114,  63  Atl.  Boiler  Co.  v.  Duncan,  87  Wis.  120,  68 

555,  6  L.R.A.(N.S.)  180;  Begga  v.  N.  W.  232,  41  A.  S.  R.  33. 

James  Hanley  Brewing  Co.,  27  R.  I.  6.  McCray  Refrigerator,  etc.,  Co.  v. 

385,  62  Atl.  373,  114  A.  S.  R.  44;  Woods,  99  Mich.  269,  58  N.  W.  320, 

Period  Machinery  Co.  v.  Buefa,  90  41  A.  S.  R.  599.    See  also  Seitz  v. 

Wash.  344,  156  Pae.  20,  Ann.  Gas.  Brewers'  Refrigerating  Mach.  Co.,  141 

1017C  341.  U.  S.  510,  12  S.  Ct,  46,  35  U.  S.  (L. 

Note:  15  L.R.A.(N.8.)  859.  ■  ed.)    83];   Beggs  v.   James  Hanley 

2.  Loztercamp  t.  Lininger  Imple-  Brewing  Co.,  27  R.  I.  385,  62  Atl.  373, 
meat  Co.,  147  la.  29,  125  N.  W.  830,  114  A.  S.  R.  44.  As  to  the  admissi- 
33  L.R.A.(N.S.)  501.  biiity  of  oral  evidence  to  add  a  war- 

3.  Ricketts  v.  Sesson,  9  Dana  (Ky.)  ranty  to  a  written  contract  of  sale,  see 
358,  35  Am,  Dec.  141;  Rodgers  v.  snpra,  par.  224  et  seq. 

Niles,  11  Ohio  St.  48,  78  Am.  Dee.  6.  Nettogxaph  Mach.  Co,  v.  Brown, 

290;  Milwaukee  Boiler  Co.  t.  Dun-  28  Okla.  436, 114  Pac.  1102,  34  L.R.A. 

can,  87  Wis.  120,  58  N.  W.  232,  41  (N.S.)  737.  As  to  impUed  warrantiffl 

A.  S.  R.  33;  Thompson  Mfg.  Co.  v.  in  the  sale  of  patented  articles  and 

Gnnderson,  106  Wis.  449,  82  N.  W.  patent  rights,  see  infra,  par.  477. 

299,  49  L.R.A.  859.    See  supra,  par.  7.  Rodgers  v.  Niles,  11  Ohio  St.  48, 

462,  as  to  implied  warranty  generally  78  Am.  Dec.  290. 

-when  an  article  is  to  be  produced  or  8.  Rodgers  v.  Niles,  11  Ohio  St.  4S, 

manufactured  in  accordance  with  sped-  78  Am.  Dec.  290.    As  above  shown, 

fications  given  by  the  buyer.  however,  there  is  a  conflict  in  the  au- 

4.  Bodgeis  T.  Niles,  11  Ohio  St.  48,  thorities  with  respect  to  the  general 
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according  to  hia  own  judgment  and  plans,  which  ia  intended  by  the 
.  buyer  for  a  disoloeed  purpose,  thrare  is  an  implied  warranty  that  the 
machine  will  be  fit  for  such  purpose.'  It  is  also  held  that  where  a 
buyer  orders  of  the  manufacturer  a  machine,  stating  the  purpose  for 
which  he  intends  it  and  leaving  the  selection  to  the  manufacture,  there 
is  an  implied  warranty  that  the  machine  will  be  fit  for  the  intended 
purpose,^**  as  where  a  mine  owner  orders  a  pump  po  be  used  in  pump- 
ing ihe  water  from  the  mine.^^  An  implied  warranty  of  the  fitness  of 
a  machine  to  do  a  particular  work  does  not  include  a  warranty  that  it 
will  do  the  work  as  rapidly  or  economically  as  some  other  specified 
machine.  And  while  such  a  covenant  can  be  introduced  by  express 
contract,  oral  evidence  of  it  is  excluded  by  a  written  contract  of  sale 
which  is  silent  on  the  subject.*' 

476.  Sale  of  Chose  in  Action. — ^In  case  of  the  sale  of  choaes  in 
action  transferable  by  delivery  or  by  assignment,  it  is  the  well  recog- 
nized general  rule  that  there  is  an  implied  warranty  on  the  part  of  the 
seller  of  their  genuineness,  that  is,  that  they  are  the  genuine  obliga- 
tions of  the  parties  which  they  purport  to  be ;  *'  the  seller  also  implied- 


implication  of  a  warranty  by  the  man-  13.  Utley  v.  Donaldson,  94  U.  S.  29, 

ufacturer  of  an  article  against  defects  24  TJ.  S.  (L.  ed.)  54;  Shippen  v.  Bow- 

dne  to  latent  defects  in  the  material  en,  122  U.  S.  575,  7  S.  Ct.  1283,  30 

naed.   See  supra,  par.  466.  U.  S.  (L.  ed.)  1172;  Meyer  v.  Rieh- 

9.  Fisk  V.  Tank,  12  Wis.  276,  78  ards,  163  U.  S.  385,  16  S.  Gt  1148, 
Am.  Dec.  737;  Woodie  V.  Whitney,  23  41  U.  S.  (L.  ed.)  199;  Persona  v. 
Wis.  55,  99  Am.  Dec.  102.  Jones,  12  Ga.  371,  58  Am.  Dec.  476; 

Notes:  22  L.R.A.  194;  15  L.R.A.  Watson  v.  Cheshire,  18  la.  202,  87 

(N.S.)  856;  37  UR.A.(N.S.)  561.  Am.  Dee.  382;  Smith  v.  McNair,  19 

10.  KeUo^g  Bridge  Co.  t.  Hamil-  Kan.  330,  27  Am.  Rep.  117;  Cballias 
ton,  no  U.  S.  108,  3  S.  Ct.  537,  28  v.  McCrom,  22  Kan.  157,  31  Am.  Rep. 
U.  S.  (L.  ed.)  86;  Davis  Calvx  Drill  181;  Hussey  v.  Sibley,  66  Me.  192, 
Co.  V.  MaUoiY,  137  Fed.  332,  69  C.  C.  22  Am.  Rep.  557  (in  effect  overruling 
A.  662,  69  L.R.A.  973;  Brenton  v.  Baxter  v.  Duren,  29  Me.  434,  50  Am. 
Davis,  8  Blackf.  (Ind.)  317,  44  Am.  Dee.  602) ;  Miliiken  v.  Chapman,  75 
Dee.  769;  Van  Wyck  v.  Allen,  69  N.  Me.  306,  46  Am.  Rep.  386;  Merriam 
Y.  61,  25  Am.  Rep.  136;  Chapin  t.  v.  Wolcott,  3  Allen  (Mass.)  258,  80 
Dobson,  78  N.  Y.  74,  34  Am.  Rep.  Am.  Dee.  69;  Lobdell  t.  Baker,  1 
512;  Pease  t.  Sabin,  38  Yt.  432,  91  Mete.  (Mass.)  193,  35  Am.  Dee.  358; 
Am.  Dec.  364;  Oerst  v.  Jones,  32  Orat.  Hecht  v.  Batcheller,  147  Mass.  335, 
(Va.)  518,  34  Am.  Rep.  773;  Getty  v.  17  N.  E.  651,  9  A.  S.  R.  708;  Wood  v. 
Rountree,  2  Pin.  (Wis.)  379,  64  Am.  Sheldon,  42  N.  J.  L.  421,  36  Am.  Rep. 
Dec.  138.  523;  McClure  t.  Central  Trust  Co., 

Notes:  102  A.  S.  R.  620;  22  L.B.A.  165  N.  Y.  108,  58  N.  E.  777,  53  L.R.A. 

194;  6  L.R.A.(N.S.)  180.  153;  Dumont  v.  Williamson,  18  Ohio 

11.  Getty  V.  Rountree,  2  Pin.  (Wi&.)  St.  515,  98  Am.  Dec.  186;  Swanzey  v. 
379,  54  Am.  Dec.  138.  Parker,  50  Pa.  St.  441,  88  Am.  Dec 

12.  Davis  Calyx  Drill  Co.  v.  Mai-  549;  People's  Bank  v.  Kurtz,  99  Pa. 
lory,  137  Fed.  332,  69  C.  C.  A.  662,  St.  344,  44  Am.  Rep.  112;  ThraU  v. 
69  L.R.A.  973.  See  supra,  par.  224  Newell,  19  Vt.  202,  47  Am.  Dec.  682; 
et  seq.,  as  to  the  admissibility  of  oral  Hannum  v.  Richardson,  48  Vt  508, 
evidence  to  show  a  warranty  when  21  Am.  Rep.  152;  Lyons  v.  Miller,  6 
the  contract  is  in  writing.  Grat  (Va.)  427,  62  Am.  Rep.  129. 
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ly  warranta  his  title."*  Thus  in  case  of  the  sale  of  etate  bonds  there  is 
ordinarily  an  implied  warranty  that  they  are  valid  outstanding  bonds 
of  the  8tate,i*  and  the  same  is  held  true  as  to  a  sale  of  municipal 
bonds,'*  and  bonds  of  private  corporations."  So  in  case  of  the  sale  or 
transfer  without  indorsement  of  bills  and  notes,  a  warranty  of  their 
genuineness  is  implied.**  In  the  sale  of  accounts  there  ia  an  implied 
warranty  that  they  are  genuine  and  owing;  and  in  case  of  the 
assignment  of  a  judgment  that  it  has  not  been  paid  or  discharged.** 
On  the  other  hand  there  is  no  warranty  of  the  solvency  or  tinanciaJ 
responsibility  of  the  parties  bound  for  payment."  The  transfer  of  a 
bill  of  exchange  does  not  carry  an  implied  warranty  that  it  is  not 
accommodation  paper  but  is  drawn  against  funds.'  During  the  period 
when  state  bank  notes  were  in  general  circulation  as  money  it  was  the 
better  view  that  a  person  passing  such  notes  did  not  impliedly  warrant 
that  the  bank  of  issue  had  not  suspended  payment,'  though  a  warranty 
to  this  effect  was  in  some  cases  held  to  be  implied.*  An  affirmation  as 
to  the  solvency  of  the  obligors  or  the  character  of  the  chose  in  action 
as  being  a  safe  investment  or  the  like  may  constitute  an  express  war- 
ranty.* If  a  chose  in  action  such  as  a  municipal  warrant  is  invalid 
on  its  face,  it  has  been  held  tiiat  there  is  no  implied  warranty  of  itfi 


Bat  see  littancx  v.  Goldman,  72  N.  McCallougfa,  31  Mo.  224,  77  Am.  Dec. 

Y.  506,  28  Am.  Rep.  17L  644;  Swanzey  v.  Parker,  60  Pa.  St. 

Note:  35  L.RJL.(N.S.)  278.  441,  88  Am.  Dec.  549.  See  Bats  and 

See  AssiGNiCBNTS,  vol.  2,  pp.  626-  Notes,  vol  3,  p.  1164  et  seq. 

627.  19.  Gilelirist  v.  HiUiard,  53  Vt.  592, 

14.  MeCInre  v.  Central  Tmst  Co.,  38  Am.  Rep.  706. 

165  N.  Y.  108,  68  N.  E.  777,  63  LJI.A.     20.  Lile  v.  Hopkins,  12  Smedei  A 
153  and  note:  Boyd  v.  Aadeiaon,  .1  M.  (Miss.)  299,  51  Am.  Dec  115. 
Overt.  (Tenn.)  438,  3  Am.  Dee.  7G2.     1.  Hinckley  v.  Kerstring,  21  HI, 

Note:  62  Am.  Dee.  467.  247,  74  Am.  Dec.  102;  MiUiken  v. 

As  to  implied  warranty  of  title  gea-  Chapman,  75  Me.  306,  46  Am,  Rep. 
erally,  see  sujua,  par.  454  et  seq.        386;  Hecht  v.  Batcheller,  147  Mass. 

15.  Meyer  v.  Riefaards,  163  U.  S.  335,  17  N.  E.  651,  9  A.  S.  R.  708; 
383, 16  S.  Gt  1148,  41  U.  S.  (L.  ed.)  Swanzey  v.  Parker,  50  Pa.  St.  441,  88 
199.  Am.  Dee.  640;  Lyons  v.  Miller,  6 

16.  Shippen  v.  Bowen,  122  U.  S.  Orat  (Va.)  427,  52  Am.  Dec  129. 
575,  7  S.  Ct.  1283,  30  U.  8.  (L.  ed.)      2.  People's  Bank  v.  Bogart,  81  N. 
1172;  Smith  v.  HcNair,  10  Kan.  330,  Y.  101,  37  Am.  Rep.  481. 

27  Am.  Rep.  117.  3.  hsmrey  v.  Murrell,  2  Port.  (Ala.) 

17.  Utley  V.  Donaldson,  04  U.  S.  280,  27  Am.  Dee.  631;  Edmund  v. 
29,  24  U.  S.  (L.  ed.)  54.  Digges,  1  Grat.  (Va.)  359,  42  Am. 

18.  Persons  v.  Jones,  12  Ga.  371,  Dec.  561  and  note. 

58  Am.  Dec.  476;  Cholliss  v.  McCrum,  4.  Frontiers  Bank  v.  Morse,  22  Me. 
22  Kan.  157,  31  Am.  Rep.  181;  Wat-  88,  38  Am.  Dee.  284. 
son  V.  Cresap,  1  B.  Mon.  (Ky.)  195,  6.  Blake  v.  Watson,  45  Conn.  323, 
36  Am.  Dee.  572;  Bmdc  v.  Doyle,  4  29  Am.  Rep.  683;  Sturgea  v.  Bank  of 
Gill  (Md.)  478,  45  Am.  Dec.  176;  CireleviUe,  11. Ohio  St.  153,  78  Am. 
Meiriam  v.  Wolcott,  3  Allen  (Mass.)  Dee.  296;  Hahn  v.  Doolittle,  18  Wis. 
258,  80  Am.  Dec  69;  Tliompson  v.  196,  86  Am.  Dec  757, 
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validity,'  though  an  express  warranty  that  county  warrants  are  gen- 
uine and  regularly  issued  would  cover  a  defect  consisting  of  the  want 
of  the  county  seal  being  attached  thereto  which  rendered  them  invalid 
and  unenforceable.'  It  has  been  held  that  there  is  no  implied  war- 
ranty that  municipal  bonds  are  not  invalid  by  reason  of  the  unconsti- 
tutionality of  the  statute  authorizing  their  issuance,*  The  seller  of 
corporate  stock  impliedly  warrants  that  it  has  been  issued  by  the  corpo- 
ration, that  is,  that  it  is  not  a  f<Hrged  certificate,  but  the  better  view 
is  that  there  is  no  implied  warranty  that  the  corporation  itself  w^is 
legally  organized;  *  nor  is  there  any  implied  warranty  that  the  stock 
is  not  an  overissue.** 

477.  Sale  of  Slave;  Patented  Article  and  Patent  Rights.— In 
case  of  a  sale  of  a  negro  as  a  slave  it  would  seem  on  principle  that  this 
included  a  warranty  that  the  negro  was  in  fact  a  slave,  since  otherwise 
the  seller  could  not  have  any  title  to  him,  tiiough  it  has  been  held 
that  where  the  contract  contained  an  express  warranty  of  soundness,  a 
warranty  that  the  negro  was  in  fact  a  slave  instead  of  a  freeman  was  not 
to  be  implied.'^  It  has  also'been  held  that  there  was  no  implied  war- 
ranty that  a  slave  would  continue  to  remain  a  slave,  and  therefore  the 
abolition  of  slavery  gave  the  buyer  no  claim  against  the  seller,  nor 
did  it  afford  any  defense  to  the  buyer's  liability  for  the  price.**  By 
analogy  to  the  implied  warranty  of  title  it  is  held  that  in  the  sale  of  a 
patented  article  there  is  an  implied  warranty  of  the  buyer's  right  to 
«  the  uninterrupted  right  to  use  the  article  without  liability  to  third 
persons  for  infringement.^*  In  such  a  case  if  the  buyer  is  prevented 
from  using  the  article  by  injunction  or  other  legal  process  there  is  a 
breach  of  the  warranty,  and  the  view  has  been  taken  that  actual  evic- 
tion by  process  of  law  from  the  use  of  the  appliance  is  not  necessary 
to  give  the  buyer  a  right  of  action  against  the  seller,  it  being  sufficient 
if  there  is  a  paramount  outstanding  title  or  patent  covering  the  use 
of  the  article.  But  if  the  purchaser,  instead  of  awaiting  actual  judg- 
ment in  an  action  brought  against  him  by  the  patentee,'  chooses  to 
compromise  the  claim  sought  to  be  enforced  by  the  action,  he  thereby 
assumes  the  burden  of  showing  in  an  action  for  breach  of  the  warranty 

6.  Christy  v.  Sullivan,  50  Cal.  337,  Am.  Dee.  680. 

19  Am.  Rep.  655.  12.  Osborne  v.  Nicholson,  13  Wall. 

7.  Smeltzer  v.  White,  92  U.  8.  390,  654,  20  U.  S.  (L.  ed.)  689.   See  also 
23  U.  S.  (L.  ed.)  508.  Ware  v.  Houghton,  41  Miss.  370,  98 

8.  Otis  V.  Cullum,  92  U.  S.  447,  23  Am.  Dec.  258. 

U.  S.  (L.  ed.)  496.  Note:  16  Ann.  Gas.  83. 

ft.  Burwash  v.  Ballau,  230  111.  34,  See  supra,  par.  367  et  seq.,  as  to 

82  N.  E.  355,  IS  L.E.A.(N.S.)  409  defenses  to  liability  for  price  gener- 

and  note.  ally- 

10.  People's  Bank  v.  Kurtz.  99  Pa.  IS.  Note:  16  Ann.  Gas.  65. 

St.  344,  44  Am.  Rep.  112.  See  Cor-  As  to  the  implied  warranty  of  titl^ 
PORATIONS,  vol.  7,  p.  255.  see  supra,  par.  464  et  seq. 

11.  Lauier  v.  Ould,  6  N.  G.  138,  3 
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that  there  was  an  outstanding  paramount  title,  which  he  could  not 
successfully,  or  at  least  prudently,  resist.  On  the  other  hand,  the  view 
has  been  expressed  that  the  mere  fact  that  the  buyer  has  been  served 
by  another  patentee  with  notice  of  a  claim  for  dam^es  for  infringe- 
ment  by  the  use  of  the  appliance  affords  no  defense  to  an  action  for 
the  purchase  price.'*  It  has  been  held  in  the  case  of  a  sale  of  patented 
articles  such  as  machinery  that  there  is  an  implied  warranty  that 
they  are  reasonably  adapted  to  the  purpose  tor  which  they  are  made.'* 
In  the  sale  of  patent  rights  there  is  ordinarily  an  implied  warranty  of 
title,'*  and  though  the  parties  may,  by  agreement,  exclude  any  impli- 
cation of  a  warranty  of  the  validity  of  the  patent,"  there  is  ordinarily 
an  implied  warranty  that  the  patent  is  a  valid  one.'*  Since  a  patent 
cannot  properly  issue  unless  the  invention  is  of  some  utility,  the  view 
is  generally  taken  that  in  the  sale  of  patent  rights  there  is  either  an 
implied  warranty  that  the  patent  is  not  wholly  worthless  as  an  inven- 
tion, or  the  same  result  is  reached  by  holding  that  if  the  patent  is 
■worthless  there  is  a  total  failure  of  consideration,  entitling  the  buyer 
to  defend  an  action  for  the  price  or  recover  the  same  if  paid;  '•  but 
the  mere  fact  that  the  invention  is  not  one  which  may  be  exploited 
commercially  does  not  afford  any  defense  to  an  action  for  the  price.** 
Affirmations  as  to  the  usefulness,  etc.,  of  patent  rights  sold  may,  as 
in  case  of  aflirmations  as  to  other  property,  constitute  express  war^ 
ran  ties.' 


478.  In  General. — It  is  generally  recognized  in  case  of  a  sate  by 
sample  that  there  is  a  warranty  that  the  bulk  of  the  commodity  is 
equal  to  the  sample  or  at  least  that  the  sample  exhibited  is  a  fair 
sample  of  the  commodity.*   The  fair  import  of  the  exhibition  of  a 

14.  Note:  16  Ann.  Cas.  65.  Aa  to  19.  Nash  v.  Ltill,  102  Mass.  60,  3 
whether  dispossession  is  Decessary  to  Am.  Rep.  435;  Nettograph  Mach,  Co. 
show  the  breach  of  a  warranty  of  title,  v.  Brown,  28  Okla.  436, 114  Pac.  1102, 
see  infra,  par.  505  et  seq.  34  L.R.A.(N.S.)  737;  Bellas  v.  Hays, 

15.  Nettograph  Mach.  Co.  v.  Brown,  5  Berg.  &  R.  (Pa.)  427,  9  Am.  Dec. 
28  Okla.  436, 114  Pac.  1102,  34  L.R.A.  385;  Rice  v.  Gamhart,  34  Wis.  453, 
(N.S.)  737.  As  to  implied  warran-  17  Am.  Rep.  448.  See  pATEHTSi  vol. 
ties  in  case  of  sales  of  machinery,  see  20,  p.  1186. 

supra,  par.  475.  20.  Nash  v.  LoU,  102  Mass.  60,  3 

16.  Coatigan  v.  Hawkins,  22  Wis.  Am.  Rep.  435. 

74,  94  Am.  Dec.  583.  1.  Tabor  v.  Peters,  74  Ala.  90,  49 

17.  Jones  v.  Bumham,  67  Me.  93,  24  Am.  Rep.  804.  See  supra,  par.  442. 
Am.  Rep.  10;  Marston  v.  Sweett,  66  2.  Barnard  v.  Kellogg,  10  Wall.  383, 
N.  Y.  206,  23  Am.  Rep.  43;  HerTOg  19  tJ.  S.  (L.  ed.)  987;  Kohl  v.  Lind- 
V.  Heyman,  151  N.  Y.  587,  43  N.  E.  ley,  39  lU.  195,  89  Am.  Dec.  294;  Lu- 
1127,  56  A.  S.  R.  648.  kens  v.  Freiund,  27  Kan.  664,  41  Am. 

18.  Herzog  v.  Heyman,  151  N.  Y.  Rep.  429;  Dickinson  v.  Gay,  7  Allen 
587,  45  N.  £.  U27,  56  A.  S.  fi.  646.  (Mass.)  29,  83  Am.  Dee.  656}  Brad- 
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sample  is  that  the  article  proposed  to  be  sold  is  like  that  which  is 
shown  as  a  parcel  of  the  article ;  it  is  intended  to  save  the  buyer  Uie 
trouble  of  examining  the  whole  quantity.  It  certainly  means  as  much 
as  this:  "The  thing  I  offer  to  sell  ia  of  the  same  kind,  and  essentially 
of  the  same  quality,  as  the  specimen  I  give  you."  '  It  has  been  held 
that  a  judicial  sale  can  never  be  a  sale  by  sample,  even  though  a 
sample  is  esdiibited  and  the  purchaser  relies  thereon,  so  as  to  give  rise 
to  an  implied  warranty.*  It  may  be  stated  as  a  general  rule  that  the 
fact  that  the  seller  does  not  know  that  the  goods  are  inferior  to  the 
sample  does  not  vary  the  warranty.  If  the  buyer  purchases  upon  the 
faith  of  it,  it  is  enough.*  The  effect  of  this  common  law  rule  is  car- 
ried into  the  Sale  of  Goods  Acts,  which  provide  that  there  is  an 
implied  condition  that  the  bulk  shall  comply  with  the  sample  in 
quality.* 

479.  Nature  of  Warranty, — Many  of  the  authorities  speak  of  the 
warranty  arising  on  sales  by  sample  as  an  implied  warranty,'  but  in 
some  of  the  cases  the  warranty  is  spoken  of  as  tantamount  to  an 
express  warranty,  and  this  would  seem  to  be  the  proper  class- 
ification or  designation  of  its  character.*  As  has  been  said  in 
reference  to  warranties  so  arising,  they  are  to  be  made  out  as  a 
matter  of  fact,  or  they  do  not  exist  at  all.  To  infer  an  actual  war- 
ranty from  the  circumstances  proved  is  one  thing;  to  impute  a  war^ 
ranly,  without  proof,  is  another  and  different  thing,  and  unices 

ford  V.  Manly,  13  Mass.  139,  7  Am.  Dec.  158;  102  A,  8.  R.  612;  5  L.R.A. 

Dee.  122;  Moses  v.  Mead,  1  Denio  (N.  702;  Ann.  Cas.  1917C  312;  23  Eng. 

Y.)  378,  43  Am.  Dec.  076;  Beebe  v.  Rul.  Cas.  458. 

Robert,  12  Wend.  (N.  T.)  413,  27  3.  Bradford  v.  Manly,  13  Mass.  139, 

Am.  Dec.  132;  Sands  v.  Taylor,  5  7  Am.  Dec.  122. 

Johns.  (N.  Y.)  305,  4  Am.  Dec.  374;  4.  The  Monte  Allegre,  9  Wheat.  616, 

Beime  v.  Dord,  5  N.  Y.  95,  55  Am.  6  U.  S.  (L.  ed.)  174. 

Dee.   321;   Borrekina   v.   Bevan,  3  Notes:  70  L.R.A.  660;  Ann.  Cas. 

Rawie  (Pa.)  23,  22  Am.  Dec.  85;  Van-  1917C  329. 

derliost  v.  MacTaggart,  1  Brev.  (8.  6.  Note:  7  Am.  Dec.  128. 

C.)  269,  2  Am.  Dec.  667;  Brantley  6.  Note:  Ann.  Cas.  1917C  316. 

V.  Thomas,  22  Tex.  270,  73  Am.  Deo.  7.  Sands  v.  Taylor,  5  Johns.  (N. 

204;  Wall  Rice  Milling  Co.  v.  Conti-  Y.)  395,  4  Am.  Dee.  374;  Jorgensen  v. 

nental  Supply  Co.,  36  Utah  121,  103  Gessell  Pressed  Brick  Co.,  45  Utah 

Pac  242,  140  A.  S.  R.  815;  Jorgen-  31, 141  Pae.  460,  Ann.  Cas.  1917C  309. 

sen  V.  Gessell  Pressed  Brick  Co.,  45  Notes:  7  Am.  Dec.  126;  70  L.R.A. 

Utah  31,  141  Pac.  460,  Ann.   Cas.  6C3;  Ann.  Cas.  1917C  312. 

1917C  309;  Bragg  v.  Morrill,  49  Vt  8.  De  Witt  v.  Berry,  134  U.  S.  306, 

45,  24  Am.  Rep.  102;  Getty  v.  Roun-  10  S.  Ct.  536,  33  U.  S.  (L.  ed.)  896; 

tree,  2  Pin.  (Wis.)  379,  64  Am.  Dec  Bradford  v.  Manly,  13  Mass.  139,  7 

138;  Azemar  v.  Casella,  L.  R.  2  C.  P.  Am.  Dee.  122;  Remy  v.  Healy,  161 

431,  30  L.  J.  C.  Pi.  124,  263,  16  L.  Mich.  266, 126  N.  W.  202,21  Ann.  Cas. 

T.  N.  S.  571,  15  W.  R.  998,  23  Eng.  74,  29  L.R.A.(N.S.)  139. 

Rul.  Cas.  441.  Notes:  7  Am.  Dee.  126;  70  L.R.A. 

Notes:  7  Am.  Dec.  125;  27  Am.  663;  Ann.  Cas.  1917G  324* 
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the  two  are  distinguiabed,  confusion  unavoidably  results.'  Alsu 
the  fact  that  tlie  court  looks  to  the  understanding  of  the  parties 
in  sales  of  this  ^ind  to  determine  in  each  particular  case  whether  Uie 
warranty  exists  or  not  seems  to  place  it  appropriately  in  the  class  of 
express  warranties.  This  construction  of  it  seems  also  to  be  consonant 
with  tiie  rules  of  law  which  are  usually  held  applicable  to  it.  And  as 
a  general  proposition,  it  may  be  stated  that  the  exhibition  of  a  anmple 
in  a  negotiation  for  a  sale  amounts  to  a  warranty  only  under  circum- 
stances which  woul4  make  a  verbal  declaration  as  to  the  quality  of  the 
goods  also  a  warranty.'*  In  most  of  the  states  the  doctrine  of  the 
later  cases  is  that  any  p(»itive  and  distinct  aitirmation  made  during 
a  sale,  concerning  the  quality  of  the  thing  sold,  which  is  relied  upon 
by  the  buyer,  and  induces  him  to  make  the  purchase,  is  an  express 
warranty  though  formal  words  of  warranty  are  not  used,'*  Certainly 
the  exhibition  of  a  pretended  specimen  of  goods  while  bargaining  for 
the  sale  of  them  is  as  unequivocal  a  declaration  of  their  character 
and  quality  as  could  well  be  made,  and  if  the  buyer  trusts  to  it,  and  is 
influenced  by  it  to  make  the  purchase,  having  no  opportunity  for  a 
personal  examination  of  the  bulk  of  the  commodity,  there  is  no  valid 
reason  why  it  should  not  be  regarded  as  an  express  warranty.  In 
this  view  of  the  warranty  arising  in  such  a  case  it  is  no  departure  from 
the  common  law  rule  of  caveat  emptor  on  sales  of  personal  property, 
which  is  the  objection  sometimes  made  to  if 

480.  Extent  of  Warranty  Generally. — According  to  the  general 
view  the  warranty  is  that  the  goods  shall  correspond  with  the  sample 
in  kind  and  in  quality,"  and  in  case  of  a  sole  of  brick,  where  color  is 

9.  Hoe  V.  Sanborn,  21  N.  Y.  552,  43  Am.  Dec.  076;  Beebe  v.  Robert,  12 
7»  Am.  Dee.  163.  Wend.  (N.  T.)  413,  27  Am.  Dec  132; 

10.  Note:  7  Am.  Dee.  127.  Boonnan  t.  Jenkins,  12  Wend.  (N. 
1?..  See  Bnpni,  par.  442.  T.)  566,  27  Am.  Dec.  158;  Sands  t. 
lie.  Notes:  7  Am.  Dee.  127;  Ann.  Taylor,  5  Johns.  (N.  Y.)  39o,  4  Am. 

Cas.  J017C  325.  See  supra,  par.  452,  Dec  374;  Beirne  v.  Dord,  5  N.  Y.  95, 

a»  to  tbe  rule  of  caveat  emptor  gen-  55  Am.  Dec  321;  Mayer  v.  Dean,  115 

eivlly.  N.  Y.  556,  22  N.  B.  261,  5  L.R.A.  540; 

13.  Pope  V.  AUis,  115  IT.  S.  363,  6  Fairbank  Canning  Co.  v.  Metzger,  118 

8  Ct.  60,  2g  n.  S.  <L.  ed.)  393;  Wood-  N.  Y.  260,  23  N.  E.  372,  16  A.  S.  R. 

rrff  T.  Oraddy,  91  Oa.  333,  17  S.  R.  753;  Main  t.  Field,  144  N.  C.  307,  56 
2(4,  44  A.  S.  R.  33;  Fuller  v.  Cou-      E.  943, 119  A.  S.  R.  956,  11  LR.A. 

elt,  8  La.  Ann.  136,  58  Am.  Dec  67(1;  (K.S.)  245;  Brantley  v.  Thomas,  22 

Dickinson  v.  Qay,  7  Allen  (Mass.)  2!),  Tex.  270,  73  Am.  Dec  264;  Joigen- 

&•'(  Am.  Dee.  656;  Bradford  t.  Manly,  sen  v.  Oessell  Pressed  Brick  Co.,  45 

1}  Mass.  139,  7  Am.  Dee.  122;  Qaa-  Utah  31,  141  Pac.  400.  Ann.  Gas. 

coigne      Caiy  Briek  Co.,  217  Mass.  1917C  309;   Getty  v.   Rountree,  2 

302,  104  N.  E.  734,  Ann.  Cas.  1917G  Chand.  (Wis.)  28,  54  Am.  Dec.  138. 
336;  Remy  v.  Healy,  161  Mich.  266,     Notes:  7  Am.  Dec  127;  27  Am. 

126  N.  W.  202,  21  Ann.  Cas.  74,  29  Dec  137;  58  Am.  Dee.  678;  24  Am. 

LJl.A.(N.S.)  139;  Boothby  v.  Plais-  Rep.  181;  102  A.  8.  R.  612;  5  L.R.A. 

ted,  51  N.  H;  436,  12  Am.  Rep.  140;  702;  6  L.RJL  375  ;  70  L.R.A.  660  ;  23 

Monet  T.  Mead,  1  Denio  (N.  Y.)  37B,  Eng.  Bol  Caa.  463. 
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an  important  matter,  a  sale  by  aample  imports  a  warranty  that  the 
brick  will  conform  to  the  sample  in  color.**  If  the  commodity  con- 
sists of  several  varieties  and  qualities,  and  the  sample  is  made  by  mix- 
ing proportional  parts  of  the  different  varieties  and  qualities,  the  war^ 
ranty  ia  that  the  whole  quantity,  if  mingled  together,  would  be  of  a 
quality  equal  to  the  sample.**  It  has  been  held  that  the  warranty 
does  not  imply  that  the  bulk  will  answer  every  purpose  which  the 
sample  would.  Thus,  where  it  was  a  fact  well  known  to  the  trade  that 
a  cargo  of  southern  wheat  would  heat  and  that  this  might  render  it 
unfit  for  malting  though  it  would  not  be  thereby  injured  for  flour, 
and  a  sample  was  taken  in  the  usual  way  by  thrusting  the  arm  into 
the  bulk,  and  such  sample  when  tested  by  the  buyer  was  found  fit  for 
malting,  it  has  been  held  that  a  warranty  that  the  bulk  will  also  be 
fit  for  such  purpose  will  not  be  implied."  The  view  has  also  been 
taken  that  the  seller  is  to  be  held  only  to  warrant  that  the  bulk  shall 
correspond  with  the  sample  in  kind,  and  be  simply  merchantable, 
unless  there  are  circumstances  to  fix  the  character  of  tiie  sample  as 
a  standard  of  quality;  *'  that  the  sample  under  such  circumstances, 
pure  and  simple,  becomes  a  guaranty  only  that  the  articles  to  be 
delivered  shall  follow  its  kind,  and  be  at  the  most  simply  merchant- 
able,'® and  that  it  has  been  held  that  when  the  thing  is  sold  by  sample, 
and  without  other  express  warranty,  the  purchaser  takes  it  at  his  own 
risk,  unless  it  should  prove  to  be  an  article  different  in  kind,  all  grada- 
tions in  quality  being  at  the  hazard  of  the  buyer ;  but  even  where 
such  a  rule  ordinarily  prevails  the  parties  may  by  express  agreement 
make  the  sample  the  test  of  quality  as  well  as  kind.**  Ordinarily  'Jid 
warranty  is  not  to  be  extended  further  than  that  the  bulk  shall  con- 
form to  the  sample/  and  a  further  warranty  that  the  commodity  k 

14.  Oaseoigne  v.  Coxy  Brick  Co.,  that  onlesa  the  partieB  shall  agree  oth- 
217  Mass.  302,  104  N.  £.  734,  Ann.  erwise,  there  shall  be  an  implied  war- 
Cas.  1917G  336;'  Joi^rensen  v.  Oessell  ranty  on  the  part  of  the  seller  that  the 
Pressed  Brick  Co.,  45  Utah  31,  141  goods  sold  are  the  same  in  quality  as 
Pae.  460,  Ann.  Cas.  1917C  309.  the  sample  shown.     See  notes  70 

15.  Notes:  102  A.  S.  R.  614;  Ann.  L.R.A.  660,  Ann.  Gas.  1917C  327. 
Cas.  1917C  318.  18.  Boyd  r.  Wilson,  83  Pa.  St  319, 

16.  Sands  v.  Taylor,  5  Johns.  (N.  24  Am.  Rep.  176. 

7.)  395,  4  Am.  Dec.  374.  19.  Fraley  v.  Bispham,  10  Pa.  St. 

17.  Borrekins  v.  Bevan,  3  Rawle  320,  51  Am.  Dec.  486. 

(Pa.)  23,  23  Am.  Dec.  85;  Fraley  v.  20.  Notes:  70  LJLA.  661;  Ann.  Gaa. 
Bispham,  10  Pa.  St.  320,  51  Am.  Dec.  1917C  326. 

486;  Boyd  v.  Wilson,  83  Pa.  St.  319,  1.  De  Witt  v.  Berry,  134  U.  S.  306, 
24  Am.  Rep.  176,  10  S.  Ct.  536,  33  U.  S.  (L.  ed.)  896; 

Notes:  7  Am.  Dec.  127;  70  L.R.A.  Hastings  v.  Lovering,  2  Pick.  (Mass.) 
660;  Ann.  Cas.  1917C  325;  23  Eng.  214,  13  Am.  Dec.  420;  Remy  v,  Healy, 
Rul.  Cas.  464.  161  Mich.  266, 126  N.  W.  202,  21  Ann. 

In  Pennsylvania,  where  this  view  Cas.  74,  29  L.R.A.(N.S.)  139;  Mayer 
was  taken  ia  the  earlier  eases,  it  is  pro-  v.  Dean,  115  N.  Y.  556,  22  N.  E.  261, 
vided  by  the  Act  of  April  13,  1887,  6  L.B.A.  540;  Stnder  y.  Bleistein,  116 
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fit  for  the  purpose  intended  will  not,  it  has  been  held,  be  implied.* 
It  has  been  held  that  if  the  goods  correspond  with  the  sample  it  is  not 
necessary  that  they  have  special  merchantable  qualities.' 

481.  Latent  Defects  Common  to  Sample  and  Bulk. — ^If  there  be  a 
latent  defect  in  the  bulk,  and  in  the  sample  itself  as  a  part  thereof, . 
and  this  defect  is  unknown  and  cannot  be  discovered  by  examination, 
it  is  the  general  rule  that  there  is  no  implied  warranty  f^inst  this 
defect*  TIius  where  clothing-was  sold  by  sample,  the  sellw  being  a 
jobber  and  not  the  manufacturer,  it  has  been  held  that  if  the  goods 
delivered  conformed  to  the  sample,  there  is  no  implied  warranty 
against  a  latent  defect  common  to  both.*  And  where  a  contract  by  its 
terms  secures  to  the  buyer  the  right  to  have  the  bulk  of  the  goods 
correspond  as  to  quality  and  appearimce  to  a  sample  on  which  the 
sale  was  based,  the  buyer  has  been  held  precluded  from  showing  by 
parol  a  more  enlarged  or  different  contract,  by  evidence  of  representa^ 
tions  that  the  mustard  seed,  the  subject  matter  of  the  contract,  was 
dean  and  free  from  dirt  and  impurity,  where  both  the  bulk  and  the 
sample  were  defective  in  this  teepect,  which  could  not  be  discovered 
by  inspection.*  If  a  manufacturer  sells  by  sample,  a  warranty  that 
the  commodity  will  be  free  from  latent  defects  due  to  the  process  of 
manufacture  will  also  be  implied  though  the  defect  may  also  exist 
in  the  sample.'  The  extent  of  the  warranty  in  sales  by  sample  is 
given  a  broader  scope  by  an  express  provision  of  the  Sale  of  Goods 
Acts  1893,  which  provide  that  "there  is  an  implied  condition  that 
the  goods  shall  he  free  from  any  defects  rendering  them  unmerchant- 
able which  would  not  be  apparent  on  reasonable  examination  of  the 
sample." 

482.  Usi^e  of  Trade  as  Eztendiag  or  Varying  Warranty^There 

is  some  conflict  in  the  authorities  as  to  whether  evidence  of  a  custom 
or  usage  is  admissible  to  control  or  vary  the  effect  of  a  sale  by  sample.* 
While  in  a  number  of  cases  evidence  of  usages  as  affecting  the  rights 
and  liabilities  of  the  parties  in  case  of  sales  by  sample  has  been 

N.  T.  316,  22  N.  E.  243,  5  L.R.A.  702 j  Notes:  7  Am.  Dec,  128;  24  Am.  Rep. 

Carnoehan  v.  Gould,  1  BaUey  L.  (S.  182;  70  L.R.A.-  665;  29  L.R.A.(N.S.) 

C.)  179,  19  Am.  Dec.  668.  141;  Ann.  Caa.  1917C  319,  323. 

Notes;  70  L.R.A.  661;  Ann.  Cas.  5.  Remv    v.    Healy,    161  Mich. 

191<  vJ  318.  266,  126  N.  W.  202,  21  Ann.  Cas.  74, 

2.  Note:  Ann,  Cas.  1917C  321.  29  L.R.A.(N.S.)  139  (the  defect  in 

3.  Note:  5  L-R.A.  703.  this  case  consisted  of  the  manner  in 

4.  Dickinson  v.  Gay,  7  Allen  (Mass.)  ^ich  the  material  was  cut,  the  warp 
29,  83  Am.  Dec.  656;  Remy  v.  not  running  loigthwise  of  the  gar- 
Healy,  161  Mich.  266,  126  N.  W.  202,  ment).  ' 

21  Ann.  Cas.  74,  29  L.R.A.(N.S.)  139;  6.  Mayer  t.  Dean,  115  N.  T.  556,  22 

Mayer  v.  Dean,  115  N.  Y.  556,  22  N.  E.  N.  E.  261,  5  L.R.A.  540. 

261,  5  L.R.A.  540;  Carnoehan  v.  Gould,  7.  See  infra,  par.  483. 

1  Bail.  L.  <S.  C.)  179, 19  Am.  Dec.  668.  8.  Note:  7  Am.  Dec.  130. 
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admitted  *  the  better  rule  seems  to  be  that,  as  evidence  of  a  usage  to 
vury  the  legal  effect  of  a  contract  of  sale  is  not  admissible  to  vary  a 
general  rule  of  law  applicable  to  t^e  transaction,'^  a  usage  of  trade 
enlarging  or  extending  the  warranty  of  conformity  to  sample  cannot 
be  given  effect.  Thus  a  merchant  in  ordering  ladies'  garments  by 
sample  cannot  rely  on  a  custom  to  have  the  warp  run  lengthwise  of 
the  garment  to  raise  a  warranty  that  it  will  do  so,  if  it  does  not  do  so 
in  the  sample  which  he  inspects,'*  and  it  is  held  that  a  local  usage  is 
inadmissible  to  engraft  on  a  sale  by  sample  a  warranty  against  latent 
defects  common  to  both  the  sample  and  the  bulk.*' 

483.  Sale  by  Description  or  by  Manufacturer  and  by  Sample^ 
Sometimes  it  happens  that  a  sale  is  made  by  description  and  at  the 
same  time  a  sample  is  exhibited.  And  while  the  authorities  are  not  in 
accord,  some  cases  taking  the  view  that  the  sample  is  the  criterion,'* 
the  better  view  is  that  a  double  warranty  arises,  the  one  that  the 
commodity  answers  the  description,  and  the  other  that  in  quality  it 
will  be  equal  to  the  sample.'*  Thus  where  in  the  contract  of  sale 
the  words  of  description  were  "as  per  sa^nples"  and  "of  second  quality" 
it  was  held  that  the  goods  must  be  of  second  quality,  as  well  as  equal 
to  the  sample,  and  if  the  goods  are  not  of  the  second  quality  the  war- 
ranty is  broken  whether  or  not  they  were  equal  to  the  samples.'* 
This  rule  is  carried  into  the  Sale  of  Ooods  Acts,  which  provide  that 
"where  there  is  a  contract  for  the  sale  of  goods  by  description  there  is 
an  implied  condition  that  the  goods  shall  correspond  with  the  descrip- 
tion; and  if  the  sale  be  by  sample,  as  well  as  by  description,  it  is  not 
sufficient  that  the  bulk  of  the  goods  corr^pond  with  the  sample  if 
the  goods  do  not  also  correspond  with  the  description."   Where  the 

9.  Note:  7  Am.  Dec.  130.  Y.)  196,  11  Am.  Dec.  266;  Welsh  v. 

10.  See  supra,  par.  229  et  seq.  Carter,  1  Wend.  (N.  Y.)  185,  19  Am. 

11.  Barnard  v.  KeUogg,  10  Wall.  Dec  473;  Carson  v.  Baillie,  U  Pa. 
383,  19  U.  S.  (L.  ed.)  987;  Dick-  St.  378,  57  Am.  Dec.  659. 

inson  v.  Gay,  7  Allen  (Mass.)  29,  Note:  70  L.R.A.  664. 

83  Am.  Dec  656;  Remy  v.  Healv,  15.  Gould  v.  Stein,  149  Mass.  570, 

161  Mich.  266,  126  N.  W.  202,  21  22  N.  E.  47, 14  A.  S.  R.  455,  5  L.R.A. 

Ann.  Caa.  74,  29  L.R.A.(N.S.)  139.  213;  Studer  v.  Bleistein,  115  N.  Y. 

Note:  7  Am.  Dec.  130.  316,  22  N.  E.  243,  5  L.R.A.  702;  Tye 

12.  Remv  v.  Heafy,  161  Mich.  v.  Fynmore,  3  Camp.  462,  14  Rev. 
266,  126  N.  W.  202,  21  Ann.  Cas.  74,  Rep.  809,  23  Eng.  Rul.  Cas.  440;  Aze- 


13.  Dickinson  t.  Gay,  7  Allen  L.  J.  C.  PI.  124,  16  L.  T.  N.  S.  571, 
(Mass.)  29,  83  Am.  Dec  656;  Board-  15  W.  R.  998,  23  Eng.  Rul.  Cas.  441. 
man  v.  Spooner,  13  Allen  (Mass.)  Notes:  7  Am.  Dec  128;  102  A.  S.  R, 
353,  90  Am.  Dec  196.  See  the  preccMi-  614;  70  L.R.A.  663;  35  L  R.A.(N.S.) 
fDg  paragraph  as  to  the  general  effect  290;  Ann.  Cas.  1917C  316;  23  Eng. 
of  a  latent  defect  common  to  both  bulk  Ru?.  Cas.  458,  464. 

and  sample.  16.  Gould  v.  Stein,  149  Mass.  570. 

14.  De  Witt  V.  Berry,  134  0.  S.  22  N.  E.  47,  14  A.  8.  B.  455,  65 
300,  ]0  S.  Ct.  536,  33  U.  S.  (L.  ed.)  L.R.A.  213. 

896;  Swett  t.  Colgate,  20  Johns.  (N. 
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sale  is  by  a  manufacturer  of  his  own  product  and  also  by  sample,  in 
ad<Ution  to  the  warranty  of  conformity,  it  i»  generally  held  that  there 
is  also  an  implied  warranty  as  in  other  cases  of  sales  by  manufac- 
turers thf^  the  article  ia  free  from  latent  defects  due  to  negU^nce 
in  the  process  of  manufacture.**  But  in  such  a  case  there  is  no  implied 
warranty  of  fitneas,'*  and  where  a  known,  described,  and  deflnite 
article,  a  sample  of  which  is  exhibited,  is  ordered  of  a  manufacturer, 
there  is  no  implied  warranty  that  it  will  answer  the  particular  purpose 
for  which  the  buyer  intended  it,  even  though  the  manufacture  luiew 
that  it  was  being  purchased  for  that  purpose.** 

484.  What  Constitutes  Sale  by  Sample  Generally. — sale  by 
sample  is  ordinarily  where  a  small  quantity  of  any  commodity  is 
exhibited  by  the  seller  as  a  fair  specimen  of  a  larger  quantity,  called 
the  bulk.'  The  mere  circumstance,  however,  that  Uie  seller  exhibitB 
a  sample  at  Uie  time  of  the  sale  will  not  of  itself  make  it  a  sale  by 
sample,  so  as  to  subject  the  seller  to  liability  on  a  warranty  as  to  the 
nature  and  quality  of  the  goods;  because  it  may  be  exhibited,  not  as  a 
warranty  that  the  bulk  corresponds  to  it,  but  merely  to  enable  the 
purchaser  to  form  a  judgment  on  its  kind  and  quality.'  And  as  a 
general  rule  to  constitute  a  sale  by  sample  it  must  appear  that  the 
parties  contracted  solely  with  reference  to  the  sample  exhibited ;  that 
they  mutually  understood  that  they  were  dealing  with  the  sample 
with  an  agreement  or  understanding  that  the  bulk  of  the  commodity 
corresponded  with  it*  On  the  other  hand  if  the  contract  be  connected 
by  the  circumstances  attending  the  sale  with  the  sample,  and  refer  to 
it,  and  it  be  exhibited  as  the  inducement  to  the  contract,  it  may  be 
a  sale  by  sample;  and  th^  the  consequence  follows  thtU;  the  seller 
warrants  the  bulk  of  the  goods  to  correspond  with  the  specimen 
exhibited  as  a  sample.*  A  sale  is  none  the  less  a  sale  by  sample  because 

17.  See  snpra,  par.  464  et  aeq.  1  Tye  v.  Fynmore,  3  Camp.  462, 14 

18.  Nlxa  Canning  Co.  v.  Lehmaxm  Rev.  Sep.  809, 23  Eng.  Rul.  Cas.  440; 
Higginson  Grocer  Co.,  70  Kan.  664,  Beime  v.  Doid,  5  N.  7.  95,  65  Am. 
79  Pae.  141,  70  L.B.A.  653;  Bierman  Dec.  321;  Piekrell,  etc.,  Co.  v.  Wilson 
T.  City  Mills  Co.,  151  N.  T.  482,  45''^^o1eBaIe  Co.,  169  N.  C.  381,  86  S. 
N.  E.  856,  56  A.  S.  B.  636,  37  UBA.  E.  187,  Ann.  Ces.  1917C  344.  See  al- 
799.  so  Barnard  v.  Kellogg,  10  Wall.  383, 

KotflB:  70  L.RA..  666  ;  29  L.B.A  19  U.  S.  (L.  ed.)  987;  Weston  v.  Bar 
<N.S.)  139;  Ann.  Cas.  1917C  322,  nicoat,  175  Uasa.  454,  56  N.  E.  619, 
324;  10  S.  Ct.  536  ;  23  Eng.  BnL  Cas.  49  LJtA.  612. 


19.  De  Witt  V.  Berry,  134  U.  S.  806,  181;  102  A  8.  R.  613;  70  L.R.A.  654; 

33  U.  8.  (L.  ed.)  896.  Ann.  Cas.  1917G  330  ;  23  Eng.  Rnl. 

80.  Note:  29  LJRA.(N.S.)  140.  As  Cas.  464^ 

to  implied  warranty  of  fitness  in  ease  8.  Notes:  7  Am.  Dee.  126;  Ann. 

of  known  and  definite  articles  sold  by  Cas.  1917C  327. 

manofaetnrers,  see  snpra,  par.  465.  4.  Beiine  v.  Dord,  6  N.  T.  95)  55 

1.  Notes:  102  A.  8.  R.  613;  70  Am.  Dee.  SaL 
L.R.A.  653;  .  Ann.  Cas.  1917C  327. 


478. 


Notes:  7  Am.  Deo.  126;  24  Am.  Rep. 
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the  sample  ia  delivered  flome  months  before  the  sale  and  is  in  the 
possession  of  the  buyer,  not  the  seller.*  The  fact  that  the  samples 

are  drawn  by  the  buyer  or  his  agent  with  the  consent  of  the  seller  and 
the  sale  made  on  the  faith  thereof  does  not  necessarily  prevent  it  from 
being  a  sale  by  sample;  *  but  it  has  been  held  that  on  a  sale  of  tobacco 
by  a  sample  drawn  by  the  state  inspector  in  the  mode  prescribed  by 
law,  the  seller  having  no  more  knowledge  of  Uie  condition  of  the  bulk 
than  the  buyer,  the  exhibition  of  the  sample  does  not  amount  to  a 
warranty  as  to  quality,  as  it  is  not  properly  the  case  of  a  sale  by  sample 
which  ordinarily  requires  that  the  seller  adopt  the  sample  as  his  own 
description  of  the  bulk.'  There  may  be  a  sale  by  sample  although  at 
the  time  of  the  sale  the  sample  is  no  longer  in  existence,  it  having 
been  destroyed  in  the  process  of  testing  its  quality.^  The  fact  that  a 
sale  by  sample  as  an  executory  contract  was  within  the  statute  of 
frauds  does  not  prevent  it,  if  carried  out  by  a  delivery  and  acceptance 
of  the  subject  matter,  from  operating  as  a  sale  by  sample  so  as  to  give 
rise  to  the  warranty  of  conformity.'  Though  the  contract  calls  for 
goods  equal  to  sample  and  if  no  sample  was  in  fact  sent  or  agreed  on, 
this  cannot  be  considered  in  any  way  a  sale  by  sample.^* 

485.  Opportunity  for  Inspection. — ^That  a  personal  examination  of 
the  bulk  of  the  goods  by  the  buyer  at  the  time  of  the  sale  is  not  prac- 
ticable or  convenient  furnishes  no  sufficient  ground  of  itself  to  say 
that  the  sale  is  by  sample.  And  it  is  held  as  a  general  rule  that 
where  a  commodity  is  sold  in  bales  or  barrels,  the  fact  that  the  buyer 
outs  open  and  examines  some  of  them  and  has  full  opportunity  to 
examine  the  rest  does  not  establish  a  sale  by  sample."  The  want  of 
an  opportunity  for  examination,  from  whatever  cause,  is  a  strong  fact 
in  reference  to  the  question  of  the  character  of  the  sale,  whether  it  was 
or  not  made  by  sample ;  ^*  and  where  the  acts  and  declarations  of  the 
parties  in  making  the  contract  are  of  doubtful  construction,  evidence 
that  it  was  impracticable  or  inconvenient  to  examine  the  bulk  of  the 
goods  would  be  proper,  and  in  connection  with  evidence  of  other  cir- 
cumstances attending  the  transaction  might  aid  in  coming  to  a  cor^ 

5.  Note:  Ann.  Cas.  1917C  329.  Notes:  70  L.R.A.  655;  Ann.  Cas. 

6.  Boorman  v.  Jenkins,  12  Wend.  19170  331. 

(N.  Y.)  566,  27  Am.  Dec.  158.  12.  Barnard  v.  Kellopg,  10  Wall. 

Note:  102  A.  S.  B.  613.  383,  19  U.  S.  (L.  ed.)  987;  Salisbury 

7.  Notes:  70  L.R.A.  654;  Ann.  Cas.  v.  Stainer,  19  Wend.  (N.  Y.)  159,  32 
1917C  333.  Am.  Dec.  437;  Beime  v.  Dord,  o-N. 

8.  Note:  Ann.  Cas.  1917C  328.  Y.  95,  55  Am.  Dec.  321.    See  also 

9.  Foot  V.  Bentley,  44  N.  Y.  166,  *  Vanderhorst  v.  HacTa^art,  1  Brev. 
Am.  Rep.  652.  (S.  C.)  269,  2  Am.  Dec.  667. 

10.  Wisconsin  Red  Pressed  BricL  Notes:  102  A.  S.  R.  613;  70  L.R.A. 
Co.  V.  Hood,  67  Minn.  329,  67  N.  W.  655;  Ann.  Cas.  1917C  331. 

1001,  64  A.  S.  R.  418.  13.  Schuebardt  v.  Allen.  1  Wall.  359, 

11.  Bcirae  v.  Dord,  6  N.  T.  95,  65  17  U.  S.  (L.  ed.)  642;  Beime  v.  Doxd, 
Am.  Dee.  32L  5  N.  7.  95, 55  Am.  Dee.  321. 
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rect  conclusion  in  respect  to  the  true  character  of  the  contract.^*  In 
some  cases  the  view  seems  to  be  taken  that  the  warranty  arising  on 
Bales  by  sample  is  limited  to  eases  where  the  buyer  has  no  reasonable 
opportunity  to  inspect  the  goods,  that  if  he  has  full  opportunity  of 
inspection  and  does  make  a  full  inspection  or  fails  to  make  use  of  his 
opportunity  to  do  so  the  rule  is  caveat  emptor.'*  The  better  rule, 
however,  is  that  a  sale  by  sample  with  its  consequent  obligation  of 
warranty  may  be  made  whether  examination  be  practicable  or  not,  if 
the  parties  so  agree.'*  It  seems  that  in  case  of  commodities  which 
ore  baled  such  as  cotton  and  supposed  to  be  uniform  in  quality  and 
which  cannot  be  fully  inspected  without  breaking  the  bales,  if  a 
sample  is  exhibited,  the  transaction  is  necessarily  to  be  deemed  a  sale 
by  sample  as  so  exhibited. In  auch  a  case  it  has  been  held  that  where 
a  sale  of  baled  cotton,  a  sample  of  which  is  taken  or  exhibited,  is 
claimed  to  be  an  exception  to  the  rule  that  it  is  a  sale  by  sample,  the 
burden  of  proof  rests  on  the  party  asserting  that  fact  **  Where  a  sale 
of  baled  cotton  was  made  by  sample  subject  to  the  condition  that  on 
the  drawing  of  fre^  samples  they  should  be  as  good  as  the  sample  ex- 
hibited, it  has  been  held  that  the  drawing  of  such  fresh  samples  by  the 
buyer,  which  corresponded  in  quali^  with  those  exhibited,  does  not 
Affect  the  sale  as  a  sale  by  samj^le.'* 

486.  Contracts  for  Sale  of  Articles  Not  in  Esse. — ^Technically  it 
seems  that  a  sale  by  sample  contemplates  that  the  goods  axe  in  esse,  and 
that  the  sample  is  taken  from  the  bulk.**  And  it  has  been  held  that 
where  it  was  agreed  that  the  goods  sold  should  be  of  similar  fabric  and 
quality  and  equal  in  every  respect  to  samples  exhibited,  and  such 
goods  had  no  existence  at  the  time,  but  were  thereafter  to  be  manufac- 
tured, it  is  not  a  sale  by  sample.*  Likewise  it  has  been  held  that  one 
who  offers  to  manufacture  a  quantity  of  picture  cards  of  a'  certain  de-' 
scription  does  not,  by  displaying  work  for  the  inspection  of  the  buyer, 
warrant  that  the  cards  will  equal  the  work  displayed,  and  therefore  if 
the  buyer  accepts  the  cards  delivered  without  inspecting  them  within 

14.  Beirne  v.  Dord,  5  N.  Y.  95,  65  v.  Jenkins,  12  Wend.  (N.  Y.)  566,  27 
Am.  Dec.  321.  Am.  Dec.  158. 

15.  Barnard  v.  Kellopg,  10  Wall.  Notes:  32  Am,  Dec  439;  102  A.  S. 
383,  19  U.  S.  (U  ed.)  987.  R.  613;  70  LJI.A.  658;  Ann.  Cas. 

Notes:  7  Am.  Dee.  129;  32  Am.  Dec.  1917C  335. 

439:  24  Am.  Rep.  181;  102  A.  S.  R.  18.  Boorman  v.  Jenkins,  12  Wend. 

613;  Ann.  Cas.  1917C  331.  (N.  Y.)  566,  27  Am.  Dee.  158, 

16.  GouM  V.  Stein,  149  Mass.  570,  19.  Beebe  v.  Robert,  12  Wend.  (N. 
22  N.  E.  47, 14  A.  8.  R.  455,  5  L.R.A.  Y.)  413,  27  Am.  Dec.  132. 

213;  Beirae  v.  Dord,  5  N.  Y.  95,  65     Note:  102  A.  S.  R.  613. 

Am  Dec  321.  20.  Notes;  70  UR.A.  657;  Ann.  Cas. 

Notes:  7  Am.  Dee.  129;  102  A.  S.  1917C  327. 
R   614.  1,  Brigg  V.  Hilton,  99  N.  Y.  517,  3 

17.  Beebe  v.  Robert,  12  Wend.  (N.  N.  E.  61,  52  Am.  R«p.  63. 
T.)  413,  27  Am.  Dec  132;  Boorman 
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a  reasonable  time  to  see  if  they  conform  to  the  deseription,  or  if  he 
nsakes  sales  after  learning  of  defects,  he  will  be  precluded  from  claim- 
ing damages  because  of  an  alleged  nonconformity,  as  this  is  not  a  sale 
by  sample  giving  rise  to  a  warranty  of  conformity.*  It  has. also  been 
held  that  a  sale  of  articles  to  be  manufactured  according  to  a  model 
is  not  a  sale  by  sample.'  Other  cases,  however,  have  treated  executory 
contracts  for  the  sale  of  goods  not  in  esse  as  in  effect  sales  by  sample, 
if  not  technically  so.*  The  rule  requiring  the  goods  to  be  in  esse  in 
order  that  the  sale  may  be  regarded  as  a  sale  by  sample  and  thus 
raise  a  warranty  of  conformity  does  not  preclude  an  expieas  warranty 
(ff  quality  in  an  executory  contract  for  the  sale  of  goods  not  in  esse 
from  constituting  a  valid  and  binding  warranty  which  will  come  into 
full  operation  and  effect  on  the  delivery  of  goods  under  the  contract.* 

487.  Proof  of  Sale  by  Sample  Generally. — Ordinarily  the  question 
whether  a  sale  is  by  sample  is  a  question  of  fact  for  the  jury  to  find 
from  the  evidence  in  each  case,*  and  the  burden  of  proving  that  fact 
is  on  the  party  alleging  it.^  Evidence  of  a  local  usage  rejecting  sales 
by  sample  is  not  admissible  to  show  what  was  the  intent  of  the  parties 
to  a  particular  sale,  in  the  employment  of  a  sample  in  their  nego- 
tiations for  the  purpose  of  showing  that  the  transaction  was  in  fact  a 
sale  by  sample,  and  thereby  raise  an  implied  warranty  of  conformity 
to  bulk.^  But  it  has  been  held  permissible  to  show  a  local  usage  to  sell 
certain  commodities  by  sample  on  account  of  the  injury  to  them 
which  would  result  from  their  removal  from  the  bales  for  the  purpose 
of  showing  that  the  sale  in  question  was  a  sale  by  sample.* 

488.  Admissibility  of  Oral  Evidence  to  Show  Sale  by  Sample.— 
If  the  written  evidence  of  the  transaction  does  not  purport  to  be  a 
complete  transcript  of  the  transaction,"  oral  evidence  is  admissible  to 
show  that  tbe  sale  was  by  sample  and  give  rise  to  the  warranty  inci- 
dent thereto."  Where  the  bill  of  sale  merely  showed  a  sale  of  com- 
modities by  generic  name  without  designation  of  quality,  oral  evi- 
dence of  the  exhibition  of  and  sale  by  a  sample  has  been  held  admis- 
sible for  the  purpose  of  establishing  a  warranty  that  the  bulk  will 

2.  Minneapolis  Selling  Co.  v.  Cow-  8.  Beime  v.  Dord,  5  K.  Y.  95,  65 
in,  153  la.  129,  133  N.  W.  338,  40  Am.  Deo.  321. 

L.R.A.(N.S.)  513.  9.  Boorman  v.  Jenkms,  12  Wend. 

5.  Note:   Ann.   Gas.   1917C   332,  (N.  Y)  666,  27  Am  Dec.  158. 

336.  10.  See  supra,  par.  219-220,  as  to 

4.  Notes:  70  L.B.A.  657;  Ann.  Cas.  the  admissibility  gfenerally  of  oral  evi- 
1917C  320,  327.  dense  to  add  to  or  vary  a  contract  of 

6.  See  saprs,  par.  428.  sale,  where  the  writing  does  not  pnr- 

6.  Beime  v.  Xka6,  5  N.  Y.  95,  55  port  to  evidence  the  entire  contract. 
Am.  Dec  321.  11.  Bradford  v.  Manly,  13  Mass. 

Notes:  7  Am.  Dee.  126;  24  Am.  Rep.  138,  7  Am.  Dee.  122. 
131;  102  A.  S.  B.  614.  Note:  7  Am.  Deo.  129. 

7.  Note:  Ann.  Gas.  1917C  330. 
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comply  with  the  sample ;  and  the  broad  view  seems  to  have  been 
taken  that,  though  the  contract  is  in  writing  and  contains  no  reference 
to  a  sale  by  sample,  oral  evidence  is  admissible 'to  show  that  the  sale 
was  a  sale  by  sample,  on  the  theory  evidently  that  this  is  in  effect  the 
use  of  oral  evidence  to  identify  the  subject  matter  of  the  sale.^'  On 
the  other  hand  if  the  writing  ia  itself  a  complete  or  purports  to  be  a 
complete  tranacript  of  the  transaction  the  general  rule  as  regards 
adding  th^to  or  varying  the  same  by  parol  evidence  is  ordinarily 
held  to  supply  and  that  therefore  oral  evidence  to  show  that  the  sale 
was  by  sample  is  not  admissible.^* 


4S9.  In  GeneraL — An  express  warranty  will  not  be  extended  by 
implication  from  other  parts  of  the  contract  in  which  it  occurs.^* 
Though  a  warranty  need  not  necessarily  relate  to  the  quality,  condition 
or  properties  of  die  thing  sold  at  the  time  of  the  sale  but  may  be 
prospective  in  its  operation,^*  the  ordinary  warranty  as  to  condition 
or  quality  relates  to  the  time  of  sale,  and  if  broken  at  all  is  broken 
when  it  is  made.''  In  case  of  a  sale  of  a  commodity,  such  as  sugar, 
f.  0.  b.  point  of  shipment,  a  general  warranty  of  quality  hag  been  held 
to  relate  to  the  condition  at  such  point  and  not  at  the  point  of  desti- 
nation, though  the  contract  also  provided  that  the  commodity  was  to 
be  thoroughly  sampled  and  tested  on  arrival."  Where  the  warranty 
is  that  machinery  to  be  supplied  for  a  certain  steamboat  will  be 
"adapted  for  and  suitable  for  the  boat,"  the  selle»  is  only  required  to 
furnish  suitable  machinery,  the  buyer  taking  the  risk  of  the  boat 
being  strong  enough  to  endure  the  weight,  shock  of  running  the 
machinery,  and  of  its  friction  when  in  motion.^*  The  phrase  "war- 

12.  Bradford  v.  Hanly,  13  Mass.  138,  See  Bupra,  par.  213  et  as  to 
7  Am.  Dec.  122:  Boorman  t.  Jenkins,  the  admissibility  of  oral  evidence  to 
12  Wend.  (K.Y.)  666, 27  Am.  Deo.  168.  vary  or  add  to  written  eontmts  of  sale 

Note:  6  A.  S.  R.  198.  generally. 

13.  See  Boorman  v.  Jenkins,  12  16.  Dickson  v.  Zizinio.  10  C.  B.  602. 
Wend.  (N.  Y.)  666,  27  Am.  Dec.  158.  70  E.  C.  U  602,  20  L.  J.  C.  Fl.  73,  23 

14.  Harrison  v.  McCormick,  89  Cal.  Eng.  Bui.  Cas.  494. 

327,  26  Pac.  830,  23  A.  S.  R.  469;  16.  Notes:  126  A.  8.  R.  946  ;  49 
Picknll,  eto,,  Co.  t.  Wilson  Whole-  L.R.A.(N.S.)  1152. 
sale  Co.,  169  N.  C.  381,  86  S.  E.  187,  17  Oaboni  v.  Nicholson,  13  Wall. 
Ann.  das.  1917G  344;  Wiener  v.  664,  20  U.  S.  (L.  ed.)  689;  Caldbeck 
"Whipple,  53  Wis.  298,  10  N.  W.  433,  v.  Simanton,  82  Vt.  69,  71  AtL  881, 
40  Am.  Rep.  776.  See  also  Weston  20  L.R.A.(N.S.)  844.  As  to.  limita- 
V.  Bamicoat,  176  Mass.  454,  66  N.  E.  tion  of  actions  on  such  a  warranty,  see 
894,  49  LJR.A.  612.  infra,  par.  613. 

Notes:  7  Am.  Dec  130;  27  Am.  18.  Lord  v.  Edwards,  148  Mass.  476, 
Dec.  166;  70  L.KJL  654;  19  UR.A.  20  N.  E.  161,  129  A.  S.  B.  581,  2 
(N.S.)  1190,  1191;  Ann.  Cas.  1917G  L.R.A.  619. 

332;  3  Eng.  BoL  Cas.  464;  23  Eng.     19.  Fisk  t.  Tank,  12  Wis.  276,  78 
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ranted  for"  a  certain  time,  in  the  sale  of  an  article  which  is  to  be 
put  to  constant  use  under  which  it  may  give  way  if  defectively  mode, 
such  aa  a  piano,  is  not  a  warranty  merely  that  the  article  will  remain  a 
piano  for  the  stated  time,  but  constitutes  a  warranty  that  it  has  no 
inherent  defect  of  material  or  workmanship  that  will  cause  it  to  break 
or  give  way  within  the  ^ecified  time;  such  a  warranty,  however,  does 
not  extend  to  style  or  grade.'®  A  warranty  as  to  the  capacity  of 
machinery  for  a  manufacturing  plant  must  be  regarded  as  only 
applicable  where  the  plant  is  operated  under  the  usual  and  reasonably 
favorable  circumstances  and  conditions,*  but  the  question  whether  the 
plant  was  so  operated  is  ordinarily  one  for  the  determination  of  the 
jury.*  A  warranty  in  the  sale  of  a  boiled  that  it  is  "to  be  allowed  one 
hundred  and  thirty  pounds  of  steam  working  pressure  by  United 
States  inspectors"  has  no  reference  to  the  capacity  of  the  boiler,  and 
is  not  to  be  construed  as  a  warranty  that  it  will  produce  and  maintain 
a  working  pressure  to  that  amount'  A  warranty  that  a  horse  is  a 
gelding  imports  that  the  horse  was  properly  castrated,  and  it  is  broken 
if  the  horse  is  a  ridgeling>  In  the  sale  of  a  stallion  the  warranty  as  to 
its  breeding  capacity  often  places  aa  the  test  the  percentage  of  mares 
covered  which  are  got  with  foal,  and  when  such  is  the  case  effect  is 
given  thereto,  but  when  no  such  test  is  provided  for  and  the  warranty 
is  merely  that  the  stallion  is  a  good  foal  getter  or  the  like,  this  requires 
that  a  reasonable  number  of  the  mares  covered  shall  be  got  mth  foal.' 
A  warranty  that  potatoes  are  of  a  "good"  quality  has  been  held  to 
import  merely  that' they  are  of  good  merchantable  quality,  and  free 
from  latent  defects  not  discoverable  by  ordinary  attention  on  the  part 
of  the  buyer.*  It  would  seem  that  the  sale  of  a  safe  though  warranted 
to  be  fireproof  should  not  be  construed  to  import  a  warranty  that  tlie 
safe  will  protect  its  contents  from  any  given  exposure  to  fire,  but 
rather  that  the  same  is  made  of  fireproof  material.'  Where  the  evi- 
dence is  conflicting  the  question  whether  the  chattels  comply  with  the 
warranty  is  ordinarily  one  of  fact  for  the  determination  of  the  jury.^ 

20.  Snow  v.  Schonmacher  Mfg.  Co.,  6.  Nortbem  Supply  Co.  v.  Wan- 
69  Ala.  Ill,  44  Am.  Rep.  509.  gard,  123  Wis.  1, 100  N.  W.  1066,  107 

1.  Larson  v.  Aultman,  etc.,  Co.,  86  A.  S.  R.  984. 

Wis.  281,  56  N.  W.  915,  39  A.  S.  R.      7.  Richardson  v.  Carlis,  26  S.  D. 

893.  202,  128  N.  W.  168.  Ann.  Cas.  1913B 

2.  Larson  t.  Anltman,  etc.,  Co.,  86  47.  See  also  Diebold  Safe,  etc.,  Co. 
Wis.  281,  56  N.  W.  915,  39  A.  S.  E.  v.  Huston,  55  Kan.  104,  39  Pac.  1035, 
893.  28  L.R.A.  53.  As  to  the  general  mean- 

3.  Milwaukee  Boiler  Co.  v.  Duncan,  ing  of  the  word  "fireproof,"  see  Ann. 
87  Wis.  120,  58  N.  W.  232,  41  A.  S.  Cas.  1913B  50  note. 

R,  33.  8.  Webster  City  First  Nat.  Bank  v. 

4.  Douglass  V.  Moses,  89  la.  40,  56  Butcher,  128  la.  413,  104  N.  W.  497, 
N.  W.  271,  48  A.  S.  R.  353.  1  Lit.A.(N.S.)  142. 

5.  Note:  Ann.  Cas.  1916A  573. 
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490.  Unknown  Defects.— If  the  action  is  one  for  fraudulent  repre- 
sentations, knowledge  of  the  falaity  of  the  representation  is  necessary 
to  Impoee  liability  on  the  seller,*  but  it  is  otherwise  in  case  of  a  general 
warranty  which  is  deemed  to  cover  all  defects  within  its  scope  whether 
known  to  the  seller  or  not,**  and  whether  the  warranty  ia  express  or 
implied."  For  this  reason  it  is  held  that  an  averment  of  scienter  is 
unnecessary  in  an  action  for  breach  of  warranty,**  and  if  alleged  need 
not  be  proven.*'  On  the  other  hand  the  warranty  znay  by  its  express 
terms  be  confined  to  defects  known  to  the  seller.** 

491.  Known  and  Patent  Defects;  Uajority  View.— The  general 
rule  is  that  open  and  visible  defects  in  the  quality  or  condition  of 
goods  sold  are  not  reached  by  the  warranty,  though  they  are  inconsist- 
ent with  its  terms.**  Though  a  general  warranty  of  soundness  is  in 
writing,  oral  evidence  is  nevertheless  admissible  to  charge  the  buyer 
with  knowledge  of  any  particular  defect.*'  The  rule  that  a  general 
warranty  of  quality  or  soundness  will  not  extend  to  open  and  known 
defects  is. held  applicable  to  an  executory  contract  of  sale,  and  there- 

9.  See  infra,  par.  635.  Boyle,  5  Gill  &  J.  (Md.)  110,  25  Am. 

10.  Shippen  v.  Bowen,  122  U.  S.  Dee.  276;  Maliurin  v.  Harding,  28  N. 
575.  7  S.  Ct.  1283,  30  U.  S.  (L.  ed.)  H.  128,  59  Am.  Dec.  401;  Beeman  v. 
1172;  Wren  V.  Wardlaw,  Minor  (Ala.)  Buck,  3  Vt.  53,  21  Am.  Dec.  571; 
363.  12  Am.  Dec.  60;  Bartholomew  v.  Trice  v.  Cockran,  8  Grat.  (Va.)  442, 
Buslinell,  20  Conn.  271,  52  Am.  Dec.  56  Am.  Deo.  151. 

338 ;  Williamson  v.  Walker,  24  Ga.  14.  West  v.  Emery,  17  Vt  683,  44 

257,  71  Am.  Dec.  119;  Swayna  v.  Wal-  Am.  Dee.  356. 

do,  73  la.  749,  33  N.  W.  78,  5  A.  S.  Note:  3  L.R.A.  185. 

R.  712;  Tyler  v.  Moody,  111  Ky.  191,  16.  Tabor  v.  Peters,  74  Ala.  90,  49 

63  S.  W.  433,  98  A.  S.  R.  406,  54  Am.  Rep.  804;  North  Georgia  Milling, 

L.S.A.  417;   Farrell  v.  Manhattan  Co.  v.  Henderson  Elevator  Co.,  130 

Market  Co.,  198  Mass.  271,  84  N.  E.  Ga.  113,  60  S.  £.  258,  24  L.R.A.(N.S.) 

481,  126  A.  S.  R.  436,  15  Ann.  Cas.  235;  Kenner  v.  Hooding,  85  111.  264, 

1076,  15  L.R.A.(N.S.)  884;  Mahnrin  28  Am.  Rep.  615;  Connersville  v.  Wad- 

V.  Harding.  28  N.  H.  128,  59  Am.  leigh,  7  Blackf.  (Ind.)  102,  41  Am. 

Dec.  401;  Beeman  v.  Buck,  3  Vt.  53,  Dec.  214;  Meickley  v.  Parsons,  60  la. 

21  Am.  Dec.  571;  Drew  v.  Edmunds,  63,  23  N.  W.  265,  55  Am.  Rep.  261; 

60  Vt.  401, 15  Atl.  100,  6  A.  S.  R.  122;  Fisher  v.  Pollard,  2  Head  (Tenn.)  314, 

Triee  v.  Cockran,  8  Grat.  (Va.)  442,  75  Am.  Dec.  740;  Northfield  Nat.  Bank 

56  Am.  Dec.  15;  Cameron  v.  Mount,  v.  Amdt,  132  Wis.  383,  112  N.  W. 

86  Wis.  477,  56  N.  W.  1094,  22  L.B.A.  451,  12  L.B.A.(N.S.)  82.    See  also 

612.  L.trson  v.  Aultman,  etc.,  Co.,  86  Wis. 

Note:  21  Ann.  Cas.  1003.  281,  56  N.  W.  915,  39  A.  S.  R.  893; 

11.  Gerst  V.  ^ones,  32  Grat.  (Va.)  Northern  Supply  Co.  v.  Wangard,  117 
618,  34  Am.  Rep.  773.  Wis.  624,  94  N.  W.  785,  98  A.  S.  R. 

12.  Schuchardt  v.  Aliens,  1  Wall.  963. 

359,  17  U.  S.  (L.  ed.)  642;  Shippen  Notes:  53  Am.  Dec  179;  11  A.  8. 

V.  Bowen,  122  U.  S.  575,  7  S.  Ct.  1283,  R.  879;  3  L.R.A.  184;  12  L.R.A.(N.S.) 

30  U.  S.  (L.  ed.)  1172;  Wren  v.  Ward-  82;  24  L.R.A.(N.S.)  236;  35  L.R.A. 

law.  Minor  (Ala.)  363,  12  Am.  Deo.  (N.S.)  504;  21  Ann.  Cas.  1004. 

60.  16.  Fisher    v.    Pollard,    2  Head 

13.  Schuchardt  v.  Aliens,  1  Wall.  (Tenn.)  31^  75  Am.  Dee.  740. 
369,  17  U.  S.  (L.  ed.)  642;  Hyatt  t. 
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fore,  after  acceptance,  the  buyer  cannot  rely  on  a  warranty  as  to  open 
or  plainly  apparent  defects  any  more  than  he  can  in  a  sale  in 

praesenti.^'  On  the  other  hand  if  the  warranty  is  specific,  for  example 
if  in  the  sale  of  a  horse  the  warranty  be  that  the  eyes  or  the  limbs 
are  sound,  or  that  the  animal  is  free  from  the  glanders,  or  any  other 
specified  disease,  then  it  is  not  permissible  to  prove  in  the  face  of  the 
writing  that  the  defect  or  disease  was  made  known  and  the  same  is 
true  if  the  specific  warranty  is  oral.'*  And  if  by  artifice  the  seller 
prevents  the  buyer  from  examining  the  article  on  account  of  which 
the  patent  defect  is  not  discovered  a  general  warranty  of  soundness 
has  been  held  to  include  such  defect.*' 

492.  Minority  View  as  to  Patent  Defects. — In  some  cas^s  the  view 
is  taken  that  an  express  warranty,  such  as  a  general  warranty  of  sound- 
ness, will  include  an  obvious  defect  known  to  the  buyer.  The  most 
cogent  reasons  given  for  this  seem  to  be  not  only  because  the  contract 
is  to  be  construed  most  strongly  against  the  warrantor,  and  because 
the  warranty  may  have  been  given  expressly  to  cover  the  existing 
known  unsoundness,  but  because  a  written  contract  can  neither  be 
enlarged  nor  limited  by  parol;  tmd  to  admit  oral  evidence  that  the 
defect  was  obvious  to  the  senses,  and  hence  to  infer  that  the  buyer 
knew  of  its  existence,  and  consequently  that  it  is  not  included  in  the 
warranty  as  understood  by  the  parties  at  the  time,  is  in  no  respect 
different  from  the  admission  of  oral  evidence  of  an  agreement  between 
the  parties  that  the  seller  was  not  to  warrant  against  the  defect  com- 
plained of.  In  the  one  case,  the  general  words  of  the  warranty  are 
limited  by  an  inference  from  the  facts;  in  the  other,  they  are  con- 
trolled by  the  oral  agreement  of  the  peurties;  apd  in  both  cases,  the 
contract  is  altered;  and  effect  given  to  it  different  from  its  obvious 
meaning  on  its  face.'° 

493.  Character  of  Defect  Included  in  Majority  View.— The 

determination  of  the  character  of  alleged  known  or  patent  defects 

which  are  excluded  under  the  majority  view  from  a  general  warranty 

of  soundness  is  a  somewhat  difficult  question.    The  rule  adopted  in 

this  regard  seems  to  be  that  if  the  buyer  knows  Uiat  a  defect  exists  to 

its  full  extent  and  what  will  be  its  natural  and  certain  results,  it  is 

excluded  from  the  warranty.    Thus,  for  a  homely  example,  in  the 

sale  of  a  horse,  the  want  of  a  tail  or  ear  or  hmb  is  certainly  excluded.'^ 

t 

17.  Day  v.  Pool,  62  N.  T.  416,  11  20.  Stncky  v.  Clybum,  Cheves  L. 
Am.  Rep.  719.  (S.  C.)  186,  34  Am.  Dec.  590.  As  to 

18.  Fisher  v.  Pollard,  2  Head  tiie  admissibility  of  oral  evidence  to 
(Tenn.)  314,  75  Am.  Deo.  740.  vary  or  add  to  written  contracts  of 

19.  Kenner  v.  Harding,  86  in,  264,  sale  generally,  see  sapra,  par.  213  et 
28  Am.  Rep.  615.  seq. 

Notes:  12  L.B.A.(N.S.)  86;  21  Ann.     21.  Gonnersrilltt    v.    Wadldgfa,  7 


Cas.  1004. 


Blaekf.  (Ind.)  102,  41  Am.  Dec  214; 
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So  in  the  sale  of  a  fire  engine  a  broach  of  a  warranty  that  it  will 
"answer  the  purposes  of  a  fire  engine  in  all  its  uses,  as  well  and  effec- 
tually as  any  other  engine  in  use  in  the  western  country,"  is  not  shown 
by  evidence  that  there  were,  in  the  western  country,  much  larger  and 
more  cosUy  engines,  which  were  more  effectual  in  extinguishing  fires 
than  the  warranted  machine.'  On  the  other  hand  the  principle  seems 
to  be  that  to  exclude  a  defect  from  the  op^tion  of  a  general  warranty 
of  soundness,  on  the  ground  that  it  was  known  to  the  buyer,  or  might 
have  been  because  of  its  being  plain  and  obvious,  it  must  appear  that 
the  buyer  was  not  misled  as  to  its  character  or  extent.*  The  buyer  is 
not  required  to  exercise  care  in  the  discovery  of  defects,  because  the 
very  purpose  of  exacting  a  warranty  is  to  exempt  the  buyer  from  the 
necessity  of  diligence  in  this  respect And  to  exclude  a  defect  from 
the  operation  of  the  warranty,  it  must  be  of  such  a  character  or 
description  as  to  disdose  to  the  buyer  not  only  the  existence  but  the 
extent  of  the  defect*  Thus  it  is  no  defense  against  a  warranty  of  a 
kiln  of  brick  that  the  defect  might  have  been  discovered  if  the  buyer 
had  gone  on  top  of  the  Idln.*  Where  a  horse  was  sold  with  the  express 
warranty  that  it  has  been  hunted  with  a  certain  pack  of  hounds,  the 
fact  that  the  buyw  was  told  by  a  servant  of  the  seller,  before  taking 
the  horse  away,  that  it  had  not  been  so  hunted'  has  been  held  not  to 
render  his  subsequent  act  in  taking  away  the  animal  a  waiver  of  the 
warranty  so  as  to  preclude  his  return  of  the  animal  under  a  provision 
in  the  contract  giving  him  the  right  to  do  so  in  case  the  warranty  was 
untrue,  as  he  had  the  right  not  only  to  make  further  inquiries  as  to 

Pisher  T.  Pollard,  2  Head  (Teim.)  814,  Am.  Rep.  804;  W.  T.  AdamB  Mach. 
75  Am.  Dee.  740.  Bee  infra,  par.  408,  Co.  v.  Turner,  162  Ala.  351,  50  So. 
as  to  open  defects  in  ftr^i"Tp^  as  oon-  308, 136  A.  S.  R.  28;  Miller  v.  Moore, 
stitnting  nnsoondnesB.  83  Oa.  684,  10  S.  E.  360,  20  A.  S.  R. 

1.  Connersville  v.  Wadleigfa,  7  329,  6  L.RA..  374;  North  GeoTgia  Mill- 
Blaekf.  (Ind.)  102,  41  Am.  Dec  214.  ing  Go.  v.  Henderson  Elevator  Co.,  130 
The  oonrt  in  this  ease  sud:  "We  ean  Oa.  113,  60  S.  E.  258,  24  L.R.A. 
easily  conceive  that  the  inferiority  of  (N.S.)  235;  Meickley  v.  Parsons,  66 
a  small  and  cheap  fire  engine  to  a  laige  la,  63,  23  N.  W.  265,  65  Am.  Rep. 
and  costly  one  is  as  palpable  to  a  man  261;  Oonld  v.  Stein,  Mass.  570, 
of  common  sttise  as  the  ahsoice  of  an  22  N.  E.  47, 14  A.  S.  R.  455,  5  L.R.A. 
ear  to  a  horse  or  a  roof  to  a  house;  213;  Northwestern  Cordage  Co.  v. 
and  it  is  peat  belief  tbat  the  ;>laintifl  Rice,  5  N.  D.  432,  67  N.  W.  298,  57 
designed  to  warrant  that  such  inferior-  A.  S.  R.  663.   See  also  Taooma  Coal 


2.  Tabor  v.  Peters,  74  Ala.  90/49  454,  26  A.  S.  R.  890. 
Am.  Rep.  804;  Henshaw  v.  Robins,     Notes:  3  L.R.A.  184;  12  L.R.A. 
9  Mete.  (Mass.)  S3,  43  Am.  Dee.  367;  (N.S.)  83;  24  L.R.A.(N.S.)  236. 
Fisher  v.  Pollard,  2  Head  (Tenn.)     4.  Fisher    v.    Pollard,    2  Head 


Notes:   12   IiitA.(N.B.)    83;   24  5.  Meickley      Parsons,  66  la.  33, 

IjJtA.(N.S.)  236  ;  35  UR.A.(N.S.)  23  N.  W.  266,  66  Am.  Rap.  201. 

605;  21  Ana.  Cas.  1004.  Note:  24  IiJUA.(N.S.) 

S.  Tabor  v.  Peters,  74  Ala.  90,  49 


ity  did  not  exut." 


Co.  V.  Bradley,  2  Wash.  600,  27  Pac. 


(Tenn.)  3M,  75  Am.  Dec.  740. 
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the  tnith  of  the  statement  but  also  to  try  the  hone  and  see  if  he  desired 

to  keep  it.* 

494.  Warranty  of  Seeds  and  Wursery  Stock. — Seeds  of  certain 
fcinds  are  liable  to  be  impr^^ated  or  crossed  by  the  pollen  from  other 
kinds  of  seed  grown  in  the  near  vicinity  and  th^fore  the  question 

whether  a  warranty  that  seed  is  of  a  certain  kind  is  not  necessarily 
determined  by  the  fact  that  it  was  grown  on  stock  of  the  kind  in  ques- 
tion, but  by  the  fact  whether  it  will  produce  plants  of  the  kind  m 
question,  and  therefore  there  is  a  breach  of  such  warranty  if  the  seed 
was  crossed  in  its  growth  by  the  pollen  of  other  plants  and  for  this 
reason  will  not  reproduce  in  kind.'  In  its  scope  a  warranty  of  the 
quality  of  fruit  trees  of  certain  names  constitutes  a  warranty  that  the 
ti^es  will  bear  the  kind  of  fruit  indicated  by  the  name  given,^  and  a 
warranty  that  fruit  trees  are  of  a  certain  variety  and  will  bear  fruit  of 
superior  quality  is  not  complied  with  by  furnishing  trees  of  the  speci- 
fied variety  but  which  bear  inferior  fruit*  The  term  "condition"  in 
a  warranty  that  fruit  trees  are  in  good  condition  is  synonymous  with 
the  term  "quality,"  and  refers  to  the  living  state  and  capacity  to  grow, 
and  to  living  trees,  and  is  broken  by  furnishing  trees  without  sufficient 
vitality  to  take  root  and  grow.*®  A  warranty  need  not  relate  to  the 
quality,  condition,  or  properties  of  the  thing  sold  at  the  time  of  the 
sale,  but  it  may  be  prospective  in  its  operation ;  hence,  it  may  refer  to 
the  power  or  capacity  of  fruit  trees  to  withstand  the  action  of  frost,  or 
to  come  out  of  the  ground  unharmed  in  the  spring  if  properly  buried 
during  tlie  winter."  If  it  is'sho^vn  that  the  buyer  after  his  receipt  of 
the  seed  and  before  planting  so  treated  them  that  their  germinating 
properties  would  in  all  probability  have  been  killed,  the  fact  that  the 
seed  wlicn  planted  did  not  germinate  has  been  held  insufficient  to 
prove  that  they  were  not  fertile  when  sold,"  and  it  has  been  held  that 
evidence  that  fruit  trees  did  not  live  through  the  following  winder, 
which  was  unusually  severe,  was  not  sufficient  to  show  that  they  were 
not  in  proper  condition  when  delivered.  On  the  other  hand  where  it 
is  shown  tliat  seed  properly  planted,  the  season  being  a  usual  one,  did 
not  germinate,  this  would  seem  to  be  sufficient  evidence  that  it  was 
not  fertile;  "  and  it  has  been  held  sufficient  evidence  of  poor  condition 
that  out  of  a  large  number  of  trees  purchased  and  planted,  not  one  or 
only  a  very  few  sprouted,  although  they  were  planted  and  cared  for 

6.  Head  v.  Tattersall,  L.  R.  7  Exch.  N.  W.  88,  92  A.  S.  R.  443. 

7,  41  L.  J.  Excb.  4.  25  L.  T.  N.  S.  631,  10.  Note;  49  L.R.A.(N.S.)  1152. 

20  \V.  R.  115,  0  Eag.  Rul.  Cas.  566.  11,  Note:   49  L.R.A.(N.S.)  1152. 

7.  White  V.  Miller,  71  N.  Y.  118,  27  See  supra,  par.  489,  as  to  prospeetive 
Am.  Rep.  13.  warranties. 

8.  Shearer  v.  Park  Nursery  Co.,  103  12.  Meehan  v.  Ingalls,  91  Wash.  86, 
Cal.  41a,  37  Pac.  412,  42  A.  S.  R.  125.  157  Pac.  217,  Ann.  Cas.  1918B  71. 


Note:  49  L.R.A.(N.S.)  1151. 
9.  Long  V.  Pruyu,  128  Mich.  57,  87 


13.  Note:  49  UB.A.(N.S.}  1154. 
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in  the  usual  manner^  and  in  the  manner  that  other  trees -purchased 
from  other  nui:;^rie3  and  set  out  in  the  same  ground  were  cared  for, 
and  of  which  a  large  per  cent  grew.>*  Evidence  as  to  thet  effect  of 
the  quality  of  and  cultivation  of  the  soil  in  which  seed  or  nursery 
stock  were  planted,  is  not  inadmissible  because  not  the  opinion  of 
expert  witnesses,  since  the  matter  sought  to  be  established  thereby  does 
not  require  scientific  knowledge  or  special  skill  or  learning,  but  is 
rather  a  matter  of  common  observation  from  the  appearance  of  facts." 

495.  Warranty  in  Sale  by  Description  Generally. — Ordinarily  the 
extmit  of  the  warranty  arising  from  a  sale  by  description  seems  to  be 
that  the  thing  sold  comes  up  in  specie  to  the  description."  Thus  it 
has  been  held  that  a  sale  of  tobacco  as  being  of  "Parkin's  Crooked 
Brand"  imports  no  warranty  as  to  the  quality  of  the  tobacco,  further 
than  that  it  is  of  that  brand;  and  where  there  was  a  sale  of  "sweet 
pickled  shoulder"  it  was  held  that  there  was  no  warranty  that  the 
pork  was  "sweet  and  sound  and  in  fit  condition  to  be  sold  in  the  trade," 
though  there  was  no  opportunity  given  the  buyer  to  inspect.**  So 
where  an  article  is  sold  as  "German  cylinder  glass,"  though  this  is  a 
warranty  that  the  glass  is  of  the  designated  kind,  it  does  not  warrant 
that  the  gloss  is  also  merchantable.*'  On  tJie  other  hand  a  sale  by 
description  may  include  a  warranty  as  to  grade,  where  the  merchan- 
dise sold  ia  according  to  custom  of  the  trade  divided  into  recognized 
grades.**  And  where  goods  are  described  on  a  sale  as  of  a  certain 
quality,  which  is  well  known  in  the  market  as  indicating  goods  of  a 
distinct  though  not  absolutely  uniform  grade  or  standard,  the  descrip- 
tion imports  a  warranty  that  the  goods  are  of  that  grade  or  standard. 
In  such  cases,  the  words  denoting  the  grade  or  quality  are  not  treated 

14.  Kelly  t.  Lum,  75  Wash.  135, 134  See  sapra,  par.  445,  as  to  when  a 
Pac.  819,  49  L.R.A.(N.S.)  1151.        sale  by  description  constitutes  a  wjr- 


16.  Note:  49  L.R.A.(N.S.)  1154.  As      17.  Hyatt  t.  Boyle,  5  Gill  &  J.  110, 
to  general  matters  on  wliieh  an  ordi-  25  Am.  Dec.  27(i. 
nary  witness  may  express  his  opinion,     18.  Ryan  t.  Ulmcr,  108  Pa.  St.  332, 
see  E:{P0R7  and  Oplnioh  Svioehcb,  50  Am.  Rep.  210. 


16.  Diehold  Safe,  etc.,  Co.  v.  Hus-  (Mass.)  559,  45  Am.  Dec.  230. 

ton,  55  Kan.  104,  39  Pac.  1035,  28  23.  Miller  v.  Moore.  83  Oa.  684,  10 

L.R.A.  63;  Hyatt  v.  Boyle,  5  Gill  &  S.  E.  360,  20  A.  S.  R.  329,  6  L.R.A. 

J.  (Md.)  110,  25  Am.  Dee.  27G;  Mix-  374;  Morse  v.  Moore,  83  Me.  473,  22 

er  V.  Cobum,  11  Mete.  (Mass.)  559,  Atl.  362,  23  A.  S.  R.  783,  13  LR.A. 

45  Am.  Dee.  230;  Jennings  v.  Grata,  224;  Gould  v.  Stein,  149  Mass.  570,  22 

3  Rawle  (Pa.)  168,  23  Am.  Dec,  111;  N.  E.  47,  14  A.  S.  11.  455,  5  L.R.A. 

Ryan  v.  Ulmer,  108  Pa.  St.  332,  56  213;  Wisconsin  Red  Pressed  Brick  Co. 

Am.  Rep.  210.    See  also  Waeber  v.  v.  Hood,  60  Minn.  401,  62  N.  W.  550, 

Talbot,  167  N.  Y.  48,  60  N.  E.  288,  82  51  A.  S.  R.  539;  on  second  appeal,  67 


Kote:  49  L.RA.(N.S.)  1154. 


ranty. 


Tol.  11,  p.  568  et  seq. 


19.  Mixer    v.    Cobum,    11  Mete. 


A.  S.  R,  712. 
Notes:  U  Am.  Rep.  105:  102  A.  S, 

B.  615. 


Minn.  329,  GO  N.  W.  lODl,  Qi  A  3. 
B.  418. 
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as  merely  words  of  general  commendation,  but  are  held  to  be  words 
having  a  specific  commercial  signification.  >  So  the  descriptive  words 
"No.  2  white  mixed  com,  bulk,"  have  been  held  to  comprehend  quali- 
ty as  well  as  variety,  and  import  a  warranty  on  the  part  of  the  seller 
as  to  both.' 

496.  Effect  of  Adulteration. — ^The  warranty  as  to  kind  or  specie 
arising  from  a  sale  by  description  is  not  necessarily  broken  because  of 
admixture  with  adulterants.  Wines  are  constantly  adulterated  with 
brandy;  in  fact  it  is  in  some  degree  a  constituent  part  of  the  finest 
Madeira;  and  brandy  itself  passes  in  the  market,  although  notoriously 
adulterated  with  alcohol,  in  a  cheaper  form.  Drugs,  chemicals,  paints, 
dye  stuffs,  and  a  countless  number  of  other  commodities,  are  constant- 
ly purchased  by  dealers  or  consumers,  with  full  knowledge  that  they 
are  not  entirely  free  from  admixture.  The  pigment  called  white  lead 
is  frequently  purchased  by  house  painters  when  they  are  apprised 

it  contains  a  portion  of  Spanish  whiting,  which  is  not  supposed 
to  affect  the  denomination  of  the  article,  but  its  quality  and  price.* 
Adulteration  may,  however,  be  carried  so  far  as  to  destroy  the  distinc* 
tive  character  of  the  thing  altogether,*  as  is  exemplified  by  the  well 
known  New  York  case  involving  a  sale  of  an  article  as  "blue  vitriol."  * 
In  doubtful  cases  there  is  perhaps  no  practical  test  for  determining  the 
effect  of  the  adulteration  but  that  of  whether  the  commodity  is  mer- 
chantable under  the  denomination  afHxed  to  it  by  the  seller,'  and  it 
has  been  held,  where  chests  are  sold  as  containing  tea,  that  the  fact 
that  the  contents  are  somewhat  adulterated  by  the  admixture  of  other 
than  tea  leaves  does  not  constitute  a  breach  of  the  warranty.^ 

497.  Warranty  of  Soondness  of  Animal  or  Slave  Generally. — The 
word  "unsoundness,"  as  used  in  a  warranty  of  the  soundness  of  an 
animal,  has  been  defined  as  "any  organic  defect,  any  infirmity  which 
renders  it  unfit  for  use  and  convenience,"  and  this  definition  has  been 
frequently  quoted  with  approval  or  a  similar  definition  given  in  cases 
involving  the  sale  of  haOi  animals  and  slaves,  which  are  placed  on  the 
same  footing.*   On  the  other  hand  a  mere  temporary  and  curable 

1.  Oould  T.  Stein,  149  Mass.  570,  22  6.  Havkins  v.  Pembertoa,  51  N.  T. 
N.  E.  47,  14  A.  8.  R.  455,  6  L.RA.  198,  10  Am.  Dec.  595. 

213.  6.  Jennings  v.  Gratz,  3  Rawle  (Pa.) 

2.  Miller  t.  Mooib,  83  Ga.  684,  10  168,  23  Am.  Dee.  111.  See  also  Boyd 
S.  E.  360,  20  A.  S.  R.  329,  6  L.R.A.  v.  Wilson,  83  Pa.  St.  319,  24  Am.  Rep. 
374.  176. 

3.  Jennings  v.  Gr'atz,  3  Rawle  (Pa.)  7.  Jennings  v.  Gratz,  3  Rawle  (Pa.) 
168,  23  Am.  Dec  111.  168,  23  Am.  Dec.  111. 

■  4.  Jennings  v.  Gratz,  3  Rawle  (Pa.)  8.  Andrews  v.  Peck,  83  Conn.  666, 
[68,  23  Am.  Dee.  lU.  See  also  Boyd  78  Atl.  445,  21  Ann.  Cas.  lOOC,  32 
V.  Wilson,  83  Fa.  St  319,  24  Am.  LJtA.(N.S.)  181;  Kenner  v.  Hard- 
Rep.  170,  ing,  85  UL  264,  28  Am.  Rep.  615; 
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injury  exifltmg  at  the  tiine  of  the  sale,  not  injuring  llie  animal  or 
slave  for  immediate,  usual  and  reasonable  use,  will  not  constitute  an 
unsoundness.*  Still  to  constitute  unsoundness  it  is  not  necessary  that 
the  injury  or  defect  be  incurable;  it  is  sufficient  if  it  renders  the  animal 
or  slave  less  fit  for  ordinary  present  use.^*  It  has  been  said  tiiat  the 
question  as  to  the  soundness  or  unsoundness  of  an  animal  is  a  question 
peculiarly  tit  for  Uie  consideration  of  a  jury,  and  that  the  court  wili 
not  set  aside  a  v^dict  for  a  preponderfgice  of  the  evidence.*^ 

498.  Open  Defects  in  Animal  or  Slave. — As  in  case  of  patent  and 
open  defects  in  other  articles,^'  a  warranty  of  the  soundness  of  an 
animal  or  slave  will  not,  according  to  the  better  view,  be  deemed  to 
cover  open  and  visible  defects  known  to  the  buyer,^*  but  if  the  defect 
is  not  readily  discoverable  or  its  extent  or  probable  consequence  is  not 
obvious,  it  may  be  covered  by  a  general  warranty  of  soundness.'*  For 
example,  the  fact  that  a  slave  had  a  cough,  or  doubtful  indications  of 
a  cancer,  white  swelling,  dropsy,  or  any  other  disease,  and  tiiis  was 
known  to  the  buyer,  did  not  save  the  sdler  from  the  obligations  of  a 
general  warranty  of  soundness,  where  these  appearances  and  indicar 
tions  turned  out  to  be  the  incipient  stages  of  a  permanent  disease.'* 
So  where  the  buyer  of  a  horse  warranted  to  be  sound  knows  and  has 
been  informed  t^at  its  eyes  have  been  recently  injured,  but  the  extent 
or  probable  result  of  the  injury  is  not  known  and  cannot  be  discovered, 
and  such  injury  subsequently, results  in  blindness,  the  defect  has  been 
held  to  be  covered  by  the  warranty.'*  And  where  the  seller  uses  means 
to  conceal,  and  does  conceal,  patent  unsoundness,  a  general  warranty 
of  soundness  will  cover  the  defect.'^ 

499.  Time  of  Existence  of  Defects. — ^It  is  recognized  as  a  general 
rule  that  unsoundness  to  constitute  a  breach  of  the  warranty  must  have 
existed  at  the  time  of  the  sale,'^  though  it  seems  that  undeveloped  seeds 
of  disease,  like  tuberculosis,  glanders,  etc.,  may  render  an  animal  or 

Roberts  V.  Jenkins,  21  N.  H.  116,  53     18.  See  snpra,  par.  491-493. 
Am.  Dec.  169;  Stacky  v.  Clybnrn,     13.  Northfleld  Nat  Bank  v.  Arndt, 
Cheres  L.  (S.  C.)  186,  34  Am.  Deo.  132  Wis.  383, 112  N.  W.  451, 12  L.a.A. 
590  (slave).  (N.S.)  82. 

Notes:  53  Am.  Dee.  173;  32  L.B.A.  Notes:  53  Am.  Dee.  178;  12  LlRA. 
(N.S.)  182;  21  Ann.  Cos.  1004.         (N.S.)  82;  21  Ann.  Cas.  1004. 

9.  Roberts  v.  Jenkins,  21 N.  H.  116,  14.  Notes:  32  LJl.A.(N.S.)  184;  21 
53  Am.  Dec.  169.  Ann.  Cas.  1004. 

Notes:  3  L.R.A.  184;  32  UR.A.  182;  16.  Fishes   v.    Pollard,    2  Head 

21  Ann.  Cas.  1005.  (Tenn.)  314,  75  Am.  Dec.  740. 

10.  Kenner  v.  Harding,  85  Dl.  264,  16.  Fisher  v.  PoUard,  2  Head 
28  Am.  Rep.  615;  Roberts  v.  Jenkins,  (Tenn.)  314,  75  Am.  Dec  740. 

21  N.  H.  116,  53  Am.  Dec.  169.  17.  Kenner  v.  HardinsTt  85  DL  264, 

Notes:  53  Am.  Dec.  174;  12  L.R.A.  28  Am.  Rep.  615. 

696;  32  L.R.A.(N.S.)  182;  21  Ann.  Note:  21  Ann.  Cas.  1004. 

Cas.  1005.  18.  Notes:  63  Am.  Deo.  175;  11  A. 

11.  Notes:  53  Am.  Dee.  179;  32  8.  B.  879. 
L.B.A.(N.S.)  182. 
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elaVe  unsound  as  well  as  a  disease  which  has  actually  developed.** 
Mere  predisposition  to  disease,  however,  does  not  constitute  unsound- 
ness.^^ In  case  of  a  chronic  disease,  such  as  rheumatism,  it  hns  been 
held  unnecessary  to  show  that  the  symptoms  existed  at  the  time  of  the 
sale,  for  subsequent  incidents  and  appearances  may  show  that  the  dis- 
ease had  existed  at  a  previous  time,  althoi^  the  symptoms  had  not 
hem  observed.  But  in  diseases  such  as  fever  which  are  not  to  be  classed 
as  chronic,  the  view  has  been  taken  that  the  disease  must  have  existed 
at  tlie  time  of  the  sale  in  a  formed  state,  though  it  may  not  have  fully 
developed,  that  is,  there  must  have  been  at  the  time  of  the  sale  some 
symptoms  of  the  latent  germs.^  A  malformation  existing  from  birth 
may  constitute  an  unsoundness  equally  with  a  disease  or  defect  sub- 
sequently occurring.'  It  is  not  necessary  to  constitute  a  breach  of 
warranty  of  soundness  that  the  slave  be  laboring  at  the  time  of  the 
warranty  under  the  disease  which  afterwards  proves  mortal;  but  it  is 
sufficient  to  render  a  party  liable  upon  his  warranty,  if  the  slave  be  at 
the  time  laboring  under  a  disease,  which,  though  not  mortal  in  its 
character,  is  a  specific  disease,  and  conduces  to  and  results  in  the  disease 
that  proves  mortal.' 

500.  Particular  Defects  Constitating  Unsoondness^ — In  numerous 
cases  the  courts  have  been  called  upon  to  determine  whether  a  particu- 
lar disease  or  defect  constituted  unsoundness,*  and  in  ihe  application  of 
tlte  foregoing  rules,  the  following  alleged  defects  have  been  held  not  to 
coDstitute  unsoundness:  advanced  age;  ^  slight  temporary  lameness;* 
slif^ht  temporary  cold  or  cough ;  ^  and  malformation  or  badness  of 
shape  affecting  merely  appearance,^  and  this  has  been  held  to  include 
"curby  hock,"  '  and  "thin  sole"  not  at  the  time  of  the  sale  laming  the 
horse."  On  the  other  hand  the  following  have  been  held  to  constitute 
unsoundness:  hernia;  roaring  when  the  result  of  constitutional 
defect,'^  but  not  when  merely  iho  result  of  a  bad  habit;  ^*  broken  wind 

19.  Lasb  T.  MeDaniel,  33  N.  C.  483,  1S5;  32  L.RJL(N.S.)  185;  21  Ann. 
67  Am.  Dec.  666.  Gas.  1005. 

Notes:  53  Am.  Dec.  174,  175;  3  7.  Notes:  53  Am.  Dec.  173;  3  UR.A. 
L.R.A.  185;  12  L.R.A.  69G;  32  L.R.A.  185;  32  L.RA.(N.S.)  185;  21  Ann. 
(N.S.)  180;  21  Ann.  Cas.  100.).  Ohb.  1005. 

20.  N..,o:  21  Ann.  Cas.  I0U5.  r  S'^S-  3^?  LrIiN  S  A 
1.  K.ile:  53  Am.  Dec.  175.  »  n  VnA?  ^'"-^(^'O')  ^ 
o  K-       «■>  a™  n--  1TQ               Ann.  Cas.  1005. 

v       M  A     n     i-r  »■  Notes:  53  Am.  Deo.  176;  21  Ann. 

Nnte:  53  Am.  Dec.  1/6.  inn-. 


3.  Note:  53  Am.  Dec.  176.  1005 

T  «  i^y!f<^t^i^flo^?i-  A^'^'r^'^^inn^^  Not«:  63  Am.  Dec.  178;  32 

L.R.A.(N  S.)  182,  21  Ann.  Cas.  1003.  l.R.A.(N.S.)  185;  21  Ann.  Gas.  1005. 

6.  btutky  V  Clybum,  Ciieves  U  (S.  n.  gtueky  v.  Clybuni,  Gheves  L. 
C.)  186,  34  Am.  Dec.  590  (warranty  (g.  C.)  186,  34  Am.  Dec  590  (slave), 
of  soundness  of  a  slave).  12.  Notre:  53  Am.  Dec.  173, 178  ;  37 

6.  Roberts  v.  Jenkins,  21  N.  H.  116,  UR.A.(N.S.)  186;  21  Ann.  Cas.  1006. 
63  Am.  Dec.  169.  13.  Notes:  53  Am.  Dee.  178;  32 

Notes:  53  Am.  Dee.  173;  3  L.R.A.  LJl.A(N.S.}  186;  21  Ann.  Caa.  1006. 
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or  thick  wind ;  permanent  cough  or  cold  as  distinguished  from  alight 
temporary  disorder;"  distemper;"  founder;"  ganders;"  go^es 
in  sheep;"  disease  in  the  ^ees  of  a  slave,  tbou^  temporary ; 
chronic  or  permanent  lameness  in  a  horse,  not  arising  from  causes 
beyond  the  reach  of  ordmary  remedies;^  bone  spavin;*  splint;* 
navicular  disease  in  a  horse ;  *  ossification  of  the  cartilages.*  Various 
diseases  or  defects  of  the  eye  have  been  held  to  constitute  unsound- 
ness,* such  as  extraordinary  convexity  of  the  oomea  of  the  eye  of  a 
horse  producing  short  sightedness  and  consequent  liability  to  shy.' 
In  the  sale  of  a  slave  a  general  warranty  of  soundness  includes  sound- 
ness of  mind  as  well  as  body,*  but  it  has  been  held  that  a  warranty  that 
a  slave  was  healthy  did  not  include  soundness  of  mind.* 

501.  Vices  as  Unsoundness. — Vices  or  bad  habits  in  an  animal  or 
slave  arising  from  disposition  or  the  like  though  they  may  materiidly 
affect  the  value  are  not  regarded  as  a  general  rule  as  an  unsoundness, 
within  the  meaning  of  a  general  warranty,  of  soundness."  So  a  war- 
ranty of  the  soimdnoss  of  a  slave  will  not  be  extended  to  include  moral 
delinquencies,"  and  a  wairanty  of  the  soundness  of  a  horse  is  not 
broken  by  the  fact  that  it  is  unmanageable  while  being  shod.^*  The 
authorities  are  not  in  accord  on  the  question  whether  "cribbing"  con- 
stitutes an  unsoundness  in  a  horse.  According  to  the  weight  of  the 
authorities  it  seems  that  such  defect,  especially  U  it  has  not  resulted  in 
an  impairment  of  the  constitution  of  the  horse,  is  merely  a  vice  and 
therefore  does  not  constitute  unsoundness.^*  Other  cases,  however, 
seem  to  view  it  as  an  unaoundnesSf^*  and  this  would  seem  to  be  the 


14.  Note:  53  Am.  Dee.  176, 178.  6.  Notes:  53  Am.  Dee.  177;  3  LiK.A. 

15.  Note:  53  Am.  Dee.  173,  176.  185;  12  L.R.A.  695  ;  32  L.R.A.(N.S.> 

16.  Note:  32  L.R.A.(N.S.)  184.  185  ;  21  Ann.  Gas.  1006. 

17.  Notes:  32  LJlJi..(N.S)  183;  21  7.  Note:  53  Am.  Dec  173,  177. 
Ann.  Cas.  1006.  8.  Note:  53  Am.  Dee.  178. 

18.  Notes:  53  Am.  Dee.  178;  32  9.  Note:  53  Am.  Dec.  178. 
L.R.A.  (N.S.)  186.  10.  Andrews  t.  Peck,  83  Conn.  666, 

19.  Note:  53  Am.  Dec.  178.  78  Atl.  445,  21  Ann.  Cas.  1000,  32 

20.  Note:  53  Am.  Dec.  174.  UR.A.(N.S.)  181. 

1.  Kenner  v.  Harding,  85  HI.  264,  Note:  53  Am.  Dee.  176. 

28  Am.  Rep.  615.  11.  Smith  t.'  MeCall,  1  McCord  L. 

Notea:  53  Am.  Dec.  174;  3  L.R.A.  (S.  C.)  220, 10  Am.  Dee.  666. 

185;  32  L.R.A.(N.S.)  183;  21  Ann.  12.  Andrews  v.  Peck,  83  Conn.  666, 

Cas.  1005.  78  Atl.  445,  21  Ann.  Cas.  1000,  32 

2.  Kuntzman  v.  Weaver,  20  Pa.  St.  L.R.A,(N.S.)  181. 

422,  59  Am.  Dec:  740.  13.  Hunt  v.  Gray,  35  N.  J.  L.  272, 

Notes:  53  Am.  Dec.  177;  32  LJI.A.  10  Am.  Rep.  232. 

(N.S.)  182;  21  Ann.  Cas.  1006.  Notes:  53  Am.  Dec.  176;  12  L.R.A. 

3.  Notes:  53  Am.  Dee.  177;  32  606  ;  32  L.R.A.(N.S.)  186;  21  Ann. 
L.R.A.(N.S.)  183.  Cas.  1006. 

4.  Not^:  53  Am.  Deo.  177;  21  Ann.  14.  Notes:  53  Am.  Dec.  176;  3 
Gas.  1006.  L.R.A.  185;  12  UR^.  696;  32  L.R.A. 

6.  Note:  53  Am.  Dec.  177.  (N.S.}  187. 
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proper  view  if  the  defect  has  resulted  at  the  time  of  the  sale  in  inju- 
riously affecting  the  hefJth  and  condition  of  the  horse  so  as  to  render 
it  leas  able  to  perform  service,  or,  which  amounts  to  the  same,  the 
resulting  condition  amounts  itself  to  unsoundness.^*  The  warranty 
Aiay  in  ccomection  with  one  of  soondneas  be  made  to  cover  vices  and 
bad  habits/'  and  undoubtedly  crib  biting  will  constitute  a  breach  of 
the  broad  warranty  that  the  horse  is  sound  and  without  vice  or  sound 
and  right.^^  But  it  was  held,  about  the  time  horseless  street  cars  were 
first  being  used,  that  a  warranty  that  a  horse  was  sound  and  kind  was 
not  a  warranty  against  its  taking  fright  at  a  trolley  car.** 

502.  Pregnancy,  Sterility  and  Barrenness. — Pregnancy  in  an  ani- 
mal at  the  time  of  the  sale  does  not  constitute  a  breach  of  a  warranty 
of  soundness  or  ihe  like,  but  as  has  been  said  rather  tends  to  prove 
soundness.'*  Thus  the  fact  that  a  mare  was  in  foal  at  the  time  of  the 
sale  does  not  constitute  unsoundn^  even  though  the  mare  was  sold 
for  livery  purposes.*"  And  where  ewes  were  sold  with  warranty  that 
they  were  "in  healthy  cohdition"  their  pregnancy,  though  at  an 
unseasonable  time  of  the  year,  has  been  held  not  to  be  a  breach  of  the 
warranty.  In  such  a  case  that  the  young,  if  not  prematurely  bom,  are 
dropped  at  any  particular  season  has  no  relation  to  the  condition  of 
health  of  the  ewes  which  drop  them ;  and  though  the  opportunity  for 
conception  may  have  been  unwisely,  or  even  neghgently,  given,  still 
the  fact  of  conception  is  not  evidence  of  ill  health  or  disease.^  Nor 
does  the  want  of  full  castration  in  a  horse  or  mule  constitute  unsound- 
ness.* As  a  general  rule,  there  is  no  implied  warranty  t^at  an  animal 
is  fit  for  breeding  purposes,'  and  it  seems  that  an  express  general  war- 
ranty of  soundness  does  not  purport  a  warranty  that  the  animal 
whether  a  male  or  female  is  not  sterile  or  barren,  though  l^e  warranty 
may  be  expressly  made  so  broad  in  its  scope  as  to  cover  breeding 
qualities.* 

503.  Proof  of  Unsoundness. — Testimony  of  third  persons  who  ex- 
amined a  horse  immediately  after  its  sale  and  while  in  the  buy- 
er's possession  to  the  effect  that  it  then  had  a  ^avin  or  similar 
defect  rendering  it  unsound  is  admissible  to  prove  the  unsound  condi- 

15.  Notes:  53  Am.  Dec.  176;  12  Notes:  32  L.R.A.(N.S.)  186;  21 
LJl.A.  696;  21  Ann.  Cas.  1006.  Ann.  Cas.  1004,  1006. 

18.  Pinley  v.  Quirk,  9  Minn.  194,     20.  Notes:  53  Am.  Dec.  178;  3 


Notes:  32  L.R.A.(N.S.)   184;  21     1.  Olson  v.  Port  Huron  live  Stoek 


17.  Notes:  53  Am.  Dec.  176;  21  Ann.  L.R.A.  557. 
Cas.  1006.  2.  Notes:  32  L.RJL.(K.S.)  186;  21 

18.  Meyer  v.  Krawter,  56  N.  J.  L.  Ann.  Cas.  1006. 

696,  29  Atl.  426,  24  L.R.A.  575.  3.  See  supra,  par.  474. 

19.  Olson  V.  Port  Huron  Live  Stoek  4.  Notes:  32  L.R.A.<N.S.}  183, 186; 
Ass'n,  IS  Mont  -392,  45  Pac  549,  33  Ann.  Cas.  1916A  673. 

L.RA..  557. 


86  Am.  Dec.  93. 


L.R.A.  185. 


Ann.  Cas.  1003. 


Ass'n,  18  Mont  392, '45  Pae.  549,  33 


228 


34  B.  C.  L.  SALES  {  603 

tion  at  the  time  of  the  eale.*  And  in  case  of'a  warranty  of  the  sound- 
nesB  of  a  alsve,  evidence  of  his  declarations  made  to  an  attending 
ph^cian,  as  to  the  illness  under  which  he  was  suffering  at  tJie  time, 
the  manner  of  the  attack,  and  the  progress  of  the  disease,  have  been 
held  admissible  in  evidence  on  tiie  question  of  soundneas  or  unsoond- 
ness.*  This  is  in  pursuance  of  the  general  rule  that  whenever  the 
bodily  or  mental  feelings  of  an  individual  are  material  to  be  proved, 
the  usual  expressions  of  such  feelings,  made  at  the  time  in  question, 
are  original  evidence,  subject  to  the  judgment  and  decision  of  the  jury 
as  to  their  being  real  or  feigned.^  On  the  other  hand  declarations  of 
the  slave  as  to  past  diseases  which  he  had  had  but  which  he  was  not 
laboring  under  at  the  time  were  held  to  be  inadmissible/  and  it  was 
held  that  dedarations  of  the  slave  to  the  fact  that  he  had  had  the 
disease  in  question  some  time  before  the  sale  were  not  admissible  * 
as  declarations  in  relation  to  the  declarant's  bodily  condition  or  feel- 
ings are  admitted  as  original  evidence  only  when  tiiey  relate  to  fedings 
at  the  time,  or  to  the  nature,  symptoms,  and  effect  of  a  malady 
under  which  he  is  laboring  at  tiie  time,  and  are  regarded  as  mere 
hearsay,  so  far  as  they  go  beyond  this  Umit.^"  Opinion  evidence  of 
one  not  a  physician  that  a  slave  was  at  the  time  of  the  sale  suffering 
from  syphilis  has  been  held  to  be  inadmissible.*^.  On  the  issue  as  to 
whether  a  slave  was  affected  with  syphilis  at  the  time  of  the  sale  and 
of  which  she  died  some  months  thereafter,  evidence  that  the  disease 
was  not  known  in  the  part  of  the  country  where  the  sale  was  made, 
but  was  known  to  exist  in  the  place  to  which  she  was  thereafter  taken, 
has  been  held  admissible;*'  and  on  principle  this  would  apply  in  • 
case  of  the  sale  of  a  horse  which  develops  a  contagious  disease  after 
the  sale.  The  fact  that  a  horse  proved  to  be  "balky"  on  trial  a  short 
time  after  the  sale  is  held  evidence  to  prove  that  it  was  balky  at  the 
time  of  the  sale.^*  To  disprove  unsoundness  the  buyer  may  be  asked 
as  regards  the  amount  and  character  of  the  work  done  by  the  animal 
while  in  his  hands.** 


5.  Knntzman  v.  Weaver,  20  Pa.  St 
422,  59  Am.  Dee.  740. 

6.  Allen  t.  Vancleave,  16  B.  Uon. 
(Ky.)  236,  61  Am.  Dec.  184.  See 
also  Lofih  T.  McDauiel,  35  N.  C  485, 
57  Am.  Dec.  566. 

7.  Allen  v.  Vaneleave,  15  B.  Mon. 
(Ky.)  236,  61  Am.  Dec.  184.  See  Ai>- 
SaSSIONS  AHX>  Dbolabations,  vol.  1, 
pp.  492-493. 

8.  Allen  t.  Yancleave,  15  B.  Mon. 
(Ky.)  236,  61  Am.  Dec.  184. 

9.  Lush  v.  MoDaniel,  35  N.  C.  485, 
67  Am.  Dee.  666.  . 


10.  Allen  T.  Vandeave,  15  B.  Mon. 
(Ky.)  236,  61  Am.  Dee.  184. 

11.  Lush  V.  McDaniet,  35  N.  C.  485, 
57  Am.  Dee.  566.  See  Expert  and 
OpiifiOK  EvnsNCB,  voL  11,  pp.  568- 
571,  606-608,  as  to  physieal  matters 
npon  which  a  nonexpert  may  give  his 
opinion. 

12.  LuBb  T.  McDaniel,  35  N.  C.  485, 
57  Am.  Dec.  566. 

13.  Finley  t.  Qnirk,  9  Minn.  194, 
86  Am.  Dec.  93. 

14.  Whitworth  v.  Thomas,  83  Ala. 
308,  3  So.  781,  3  A.  S.  R.  725. 


Digitized  by  Google 


S  504 


SALES 


24  B.  a  L 


504.  Warranty  of  Title;  General  Scope  and  Effect.— Where  real 
estate  is  sold  with  express  covenant  of  warranty,  it  ia  the  well  settled 
general  rule  that  a  title  thereafter  acquired  by  the  grantor  will  inure 
to  the  benefit  of  the  ^antee/'  and  this  rule  has  been  held  to  apply  to 
a  sale  of  a  chattel  with  warranty  of  title  express  or  implied."  When 
the  seller  warrants  the  title,  if  there  be  a  better  title  in  another  person, 
and  the  buyer  be  dispossessed,  though  without  any  suit  or  action  at 
law  or  in  equity,  the  warranty  is  broken,  as  much  as  if  there  had  been 
a  recovery  by  suit; "  the  buyer  in  such  a  case,  if  satisfied  of  the 
insufficiency  of  the  seller's  title,  and  that  the  true  owner  would  recover 
the  property  in  an  action,  may  surrender  it,  and  recover  its  value  in 
an  action  against  his  seller,  by  affirmatively  establishing  that  the 
seller  was  without  title.**  The  existence  of  an  incumbrance  which 
the  buyer  is  compelled  to  discharge  will  constitute  a  breach,  as  the 
warranty  is  not  confined  to  the  seller's  right  to  sell,  but  is,  in  sub- 
stance, a  warranty  that  his  title  is  perfect,  and  free  from  all  liens  and 
incumbrances  or  partial  defects.**  So  where  at  the  time  of  the  sale 
the  chattels  were  subject  to  forfeiture  to  the  federal  government  for 
the  illegal  acts  of  the  seller  in  violation  of  the  revenue  laws,  the  sub- 
sequent enforcement  of  such  forfeiture  has  been  held  a  breach  of  the 
seller's  warranty  of  title.*"  The  ground  of  the  action  for  breach  is 
an  eviction  by  one  having  a  title  superior  to  that  of  the  seller,  or  some 
lien  existing  at  the  time  of  the  same.  The  breach  does  not  depend  on 
matters  arising  subsequent  to  the  sale.*  So  a  subsequent  seizure  of 
the  chattel  by  a  trespasser  will  not  constitute  a  breach ;  *  and  in  the 
<;ase  of  the  sale  of  a  slave  the  suteequent  abolition  of  slavery  consti- 
tuted no  breach  of  the  warranty  that  he  was  in  fact  a  slave  and  not  a 
freeman.*  It  has  been  held  that  where  the  bill  of  sale  expressly  pur- 
ports to  transfer  all  the  seller's  "right,  title  and  interest"  in  chattels 
subject  to  certain  enumerated  incumbrances,  this  ia  a  transfer  of  the 

15.  See  CtovENAKTS,  vol.  10,  p.  676.  Trust  Co.,  165  N.  Y.  108,  58  N.  E.  777, 

16.  Dorsey  v.  Qassaway,  2  Har.  &  53  L.R.A.  153;  Hodgres  v.  Wilkinson, 
,T.  (MA)  402,  3  Am.  Dec  557.  See  111  N.  C.  56,  16  S.  E.  941,  17  L.R.A. 
also  Scranton  v.  Clark,  39  N.  T.  220,  545;  Clevenger  v.  LewU,  20  Okla.  837, 
100  Am.  Dec.  430.  95  Pae.  230, 16  Ann.  Cas.  56, 16  L.R.A. 

17.  Plummer  v.  Newdigate,  2  Duv.  (N.S.)  410;  Jarrett  v.  Goodnow,  39 
(Ky.)  1,  87  Am.  Dec.  479;  Burt  v.  W.  Va.  602,  20  S.  E.  575,  32  L.R.A. 
Dewey,  40  N.  Y.  283,  100  Am.  Dec.  32L 

482;  Read  v.  Staton,  3  Hayw.  (Tenn.)  Notes:  7  Ann.  Caa.  939;  16  Ann. 

159,  9  Am.  Dec.  740.  Cas.  60,  62. 

Notes:  35  Am.  Dec.  607;  100  Am.  20.  McKnight  v.  Devlin,  52  N.  Y. 


19.  Sareent  v.  Currier,  49  N.  H.     2.  Note:  16  Ann.  Caa.  63. 
310,  6  Am.  Rep.  524;  McKnight  v.      8.  Oabom  v.  Nicholson,  13  WaU. 
Devlin,  52  N.  Y.  399,  U  Am.  Rep.  654.  20  U.  S.  (U  ed.)  689. 
716;  MeCInre       New  York  Cent.     Note:  16  Ann.  Caa.  63. 


Dec  484. 

18.  Burt  V.  Dewey,  40  N.  Y.  283, 
100  Am.  Dec.  482. 


399,  11  Am.  Rep.  715  (chattels  con- 
nected with  a  diatillen'). 
1.  Note:  16  Ann.  Cas.  63. 
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property  itself,  and  that  therefore  a  general  covenant  to  warrEuit  and 
defend  the  sfUe  should  be  construed  a  general  warranty  of  the  title, 
subject  of  course  to  the  designated  incumbraneea* 

505.  necessity  for  Dlapossessioii  or  Ik»8s;  Minority  View.-~Th« 
view  has  been  taken  that  a  warranty  of  title  in  the  sale  of  chattels  is  on 
the  same  footing  as  a  covenant  of  seizin  in  the  sale  of  real  estate,  and 
that  if  the  seller  in  fact  had  no  title  the  warranty  is  to  be  deemed 
broken  though  the  buyer  has  not  been  dispossessed,*  because  if  the 
buyer  is  obliged  to  wait  till  dispossessed,  the  warrantor  by  that  time 
may  foe  insolvent.*  And  where,  before  the  sale,  the  seller  had  given 
a  mortgage  or  trust  deed  covering  the  property,  which  was  still  unsat- 
isfied, it  was  held  that  his  implied  warranty  of  title  was  at  once 
broken.^  For  this  reason  it  has  been  held  that  tiie  statute  of  limita- 
tions begins  to  run  against  an  action  on  the  warranty  of  title  from  the 
lime  of  the  sale.* 

506.  Majority  View  as  to  Necessity  for  Dispossession  or  Loss.— 
While  there  is  no  doubt  that  if  the  seller  fraudulently  represents  the 
goods  sold  to  be  his  own,  when  he  knom  them  to  belong  to  a  stranger, 
an  action  on  the  case  lies  to  recover  damages  therefor,  though  the 
real  owner  has  not  recovered  the  property,  nor  the  buyer  suffered  any 
actual  damage,*  the  general  view,  which  is  similar  to  that  applied  in 
the  case  of  a  warranty  of  title  to  real  estate  or  covenant  for  quiet 
enjoyment,'^  is  that  a  warranty  of  the  title  to  chattels  is  not  deemed 
broken  for  the  purpose  of  an  action  by  the  buyer  so  long  as  the  real 
owner  has  not  asserted  his  title,  and  Uie  buyer  consequently  has  not 
been  disturbed  in  his  possession.^^  This  is  not  only  well  sustained  by 
analogy,  but  is  just  in  itself.  In  case  of  a  breach  the  measure  of  dam- 
ages is  in  some  cases  held  to  be  the  purchase  money  and  interest, 
w^le  in  others  it  is  the  value  of  the  chattel,  and  it  would  be  h^hly 
inequitable  to  permit  the  buyer  to  retain  the  poesessioii,  or  enjoy  the 
use  of  the  property  thus  acquired,  and  put  his  seller  at  defiance.  Poe- 

4.  Beran  t.  Moir,  53  Wash.  54,  101  now,  39  W.  Va.  602,  20  8.  E.  575,  32 
Pac.  485,  32  L.B.A.{N.S.)  588.  UR-A.  321. 

5.  Payne  v.  Rodden,  4  Bibb  (Ky.)      Note:  16  Ann.  Cas.  63,  64. 

504,  7  Am.  Dec.  739;  Chancellor  t.  10.  See  Covenants,  vol.  7,  p.  1150. 

Wiggins,  4  B.  Men.  (Ky.)  201,  39  11.  Salle  v.  Light,  4  Ala.  700,  39 

Am.  Dee.  499.  Am.  Dee.  317;  Johnson  v.  Oehmig.  95 

Note:  16  Ann.  Cas.  62,  64.  Ala.  189,  10  So.  430,  36  A.  8.  R.  204; 

6.  Read  v.  Staton,  3  Hayw.  (Tenn.)  Sumner  v.  Gray,  4  Ark.  467,  38  Am. 
159,  9  Am,  Dec.  740.  Dec.  39;  Hynaon  v.  Dunn,  5  Ark.  395, 

7.  Jarrett  v.  Goodnow,  39  "W.  Va.  41  Am.  Dec.  100;  Morrison  v.  Edgar. 
602,  20  S.  E.  575,  ri2  L.R.A.  321.  16  JIo.  411,  57  Am.  Dec.  236;  Sargent 

8.  Chancellor  v.  Wiggins,  4  B.  Men.  v.  Currier,  49  N.  H.  310,  6  Am.  Rep. 
(Ky.)  201,  39  Am.  Dee.  499.    See  524;  Case  v.  Hall,  24  Wend.  (N.  Y.) 

infra,  par.  514,  as  to  limitations  in  a&*  102,  35  Am.  Dec.  605. 

tions  on  warranty  of  title.  Notes:  35  Aju.  Dec.  607;  16  Ann. 

9.  Case  v.  HaU,  24  Wend.  (N.  Y.)  Cas.  62,  63. 
102,  35  Am.  Dec.  605;  Jarrett  v.  Good- 
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Bibly  the  real  owner  may  never  claim  and  mforce  his  title,  or  if  he 
does,  tiie  seller  may  settle  with  him.  The  breach  implies  no  bad  faith, 
and,  therefore,  is  compatible  with  perfectly  fair  dealing  between  the 
parties;  and  the  indemnity  is  complete  by  responding  therefor  after  a 
recovery  under  the  paramomit  title."  And  in  addition  the  continued 
possession  of  the  buyer  may  ripen  into  a  perfect  title.*'  Therefore 
ihe  mere  want  of  title  is  no  defense  to  an  action  for  the  price  add  dofs 
not  constitute  in  itself  a  partial  or  total  failure  of  consideration  avail- 
able as  a  defense  in  such*an  action;  and  a  fortiori,  in  the  absence 
of  fraud,  a  buyer  cannot  set  up  want  of  title  in  his  seller  in  defense 
to  an  action  for  the  price,  where  he  has  enjoyed  an  undisturbed  pos- 
session thereof  from  the  time  of  the  sale  to  the  time  at  which  the  prop- 
erty ceased  to  exist  or  to  be  of  any  value.^"  So,  in  the  case  of  the  sale 
of  a  slave,  where  the  buyer  retained  the  possession  and  rajoyment  of 
the  propOTty  for  a  number  of  years  and  until  slavery  was  abolished, 
it  was  held  that  the  seller's  want  of  tiUe  was  no  defense  to  the  buyer's 
liability  for  tlie  price;  ^*  and  the  same  has  been  held  true  where  the 
buyer  had  the  possession  of  the  slave  sold  until  his  death.^'  It  has  been 
held  that,  if  a  purchaser  vpluntarily  pays  the  price  of  the  goods  pur- 
chased to  a  third  peraon,  who  claims  them,  he  cannot  afterwards  in  a 
suit  brou^t  by  the  seller  against  him  for  the  price  set  up  as  a  defense 
the  want  of  title  in  the  seller,  and  that  he  had  paid  the  price  to  the 
true  owner.**  On  ihe  other  hand  it  is  held  that  if  the  buyer  is 
threatened  with  suit  by  the  true  owner,  and  under  such  compulsion 
pays  him  the  price,  he  may  set  this  up  in  defense  of  an  action  by  the 
seller  for  the  price.**  If  the  chattel  is  taken  from  the  buyer  in  a  suit 
by  a  third  person  to  foreclose  a  mortgage  existing  at  the  time  of  the 
sale,  this  is  a  breach  of  the  warranty  for  which  the  buyer  may  sue 
though  the  suit  has  not  yet  ended ;  *"  and  the  same  is  true  if  the  buyer 
is  compelled,  in  order  to  retain  the  property,  to  discharge  an  incum- 
brance existing,  unknown  to  him,  at  the  time  of  the  puKhase.* 

IS.  Case  T.  Hall,  24  Wend.  (N.  Y.)  18.  SaUe  v.  Light,  4  Ala.  700,  39 

102,  35  Am.  Dec.  605.  See  also  John-  Am.  Dee.  317  (approving  and  apply- 

Bon  T.  Oehm^?,  05  Ala.  189,  10  Sa  ixifc  a.  ease  from  another  jurisdiction). 

430,  36  A.  S.  R.  204.  19.  Johnson  v.  Oehmig,  95  Ala 

13.  Johnson  v.  Oehmig,  95  Ala.  189,  189,  10  So.  430,  36  A.  S.  R.  204  and 
10  So.  430,  36  A.  S.  B.  204.  note;  Jordan  v.  Van  Duzee,  139  Minn. 

14.  Johnson  v.  Oehmig,  95  Ala.  189,  103, 165  N.  W.  877,  L.R.A.ldlS6  1136 
10  So.  430,  36  A.  S.  R.  204;  Mozrison  and  note;  Matheny  Mason,  73  Mo. 
V.  Edgar,  16  Mo.  411,  67  Am.  Dee.  677,  39  Am.  Rep.  541. 


15.  Sumner  t.  Gray,  4  Ark.  467,  38  66,  15  S.  K.  041,  17  LJt.A.  545;  Cae- 
m.  Dee.  39.  venger  v.  Lewis,  20  Okla.  837,  05  Pae. 

16.  Ware  v.  Houghton,  41  Miss.  370,  230,  16  Ann.  Cos.  56  and  note,  16 
I  Am.  Dee.  258.  L.R.A.(N.S.)  410. 

17.  Somner  t.  Gray,  4  Ark.  467,  38  1.  Sargent  t.  Currier,  49  N.  H.  310, 
m.  Dee.  39.  6  Am.  Rep.  624. 
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507.  Proof  of  Seller's  Want  of  Title  Generally.— Where  a  buyer 
yields  possession  of  the  property  purchased  without  legal  compulsion, 
on  an  adverse  claimant's  asserting  title  thereunto,  he  does  so  at  his 
peril,  and  in  an  action  against  the  seller  for  breach  of  warranty  of 
title  the  burden  of  proof  is  on  the  buyer  to  show  tiiat  he  yielded  to  a 
paramount  title.*  By  analogy  to  the  ancient  doctrine  of  voucher,  it 
is  the  gen«^  rule  that  where  a  grantee  of  real  estate,  when  sued  for 
possession  by  a  third  person  claiming  under  a  paramount  title,  duly 
notifies  his  grantor  of  the  action  and  requests  him  to  defend,  the 
judgment  recovered  against  him  is  conclusive  against  his  grantor  in 
an  action  on  the  latter's  covenant  of  warranty  of  title,'  afid  though 
the  doctrine  of  voucher  was  applicable  to  warranty  of  titie  to  real 
estate  only,  the  principle  has  been  applied  in  cases  involving  the  title 
to  ch^tels.*  It  is  a  part  of  the  contract  of  warranty  that  the  seller 
shall  defend  the  title,  and  by  t^is  mode  of  proceeding  two  objecte  are 
obtained:  (1)  It  gives  the  buyer  the  advantage  of  the  better  informar 
tion,  which  the  seller  is  supposed  to  possess  in  relation  to  the  title; 
and  (2)  saves  the  necessity  of  trying  the  same  title  again  in  an  action 
against  the  seller.  The'  notice  to  the  seller  makes  him  a  privy  to  the 
record,  and  he  is  hound  by  it  to  the  ext^t  to  which  his  righte  have 
been  tried  and  adjudged ;  and  in  an  action  against  him  at  the  suit  of 
the  buyer,  in  addition  to  the  record,  all  that  is  necessary  to  be  shown 
is  that  his  title  was  in  issue,  and  judgment  given  on  it  *  If  the  seller 
is  given  no  notice  of  the  pendency  of  the  action  against  the  buyer,  the 
judgment  therein  for  the  recovery  of  the  chattel  is  not  admissible  in 
a  subsequent  action  by  the  buyer  against  his  seller  for  breach  of  the 
warranty  to  show  want  of  title  in  the  seller .• 

508.  Effect  of  **U.  S.**  Brand. — ^It  is  the  general  custom  of  the  fed- 
eral government  to  brand  certain  kinds  of  chattels  belonging  to  it, 
such  as  horses  and  mules,  with  the  letters  "U.  S."  and  on  the  resale  of 
the  chattel,  usually  after  inspection  and  condemnation,  to  rebrand 
with  tiie  letters  "I.  C."  or  "G."   And  the  question  has  arisen  in  a 

2.  Jordan  v.  Van  Duzee,  139  MiniL  bourne,  1  HiU  {S.  C.)  27,  26  Am.  Dec. 

103, 165  N.  W.  877,  L.R.A.1918B  1136  164;  Smith  v.  Moore,  7  S.  C.  209,  24 

and  note;  Matheny  v.  Mason,  73  Mo.  Am.  Rep.  479;  Beran  v.  Muir,  53 

677,  39  Am.  Rep.  541;HodgeBV.  Wil-  Wash.  54,  101  Pac.  485,  32  L.R.A. 

kinson,  111  N.  C.  56,  15  S.  E.  941,  17  (N.S.)  588  (also  holding  that  a  notice 

Ii.R.A.  545 ;  Clevenger  y.  Lewis,  20  naming  the  judge  before  whom  the  suit 

OkU.  837,  95  Pac.  230,  16  Ann.  Cas.  was  instituted,  without  further  special 

56  and  note,  16  L.R.A.(N.S.)   410.  designation  of  the  court,  was  suffi- 

See  also  Bei^  v.  Riggs,  34  IlL  170,  eient).   See  also  Barney  v.  Dewey,  13 

85  Am,  Dec.  304.  Johns.  (N.  Y.)  224,  7  Am.  Dec  373. 

S.  See  Covenants,  vol.  7,  p.  1197.  Note:  16  Ann.  Cas.  64. 

4.  Salle  V.  Light,  4  Ala.  700,  39  Am.  6.  Davis  v.  Wilboume,  1  HiU  (S. 

Dee.  317;  Jordan  v.  Van  Duzee,  139  C.)  27,  26  Am.  Dee.  154. 

Minn.  103.  165  N.  W.  877,  L.B.A.  6.  Salle  v.  Light,  4  Ala.  700,  39  Am. 

1918B  1136;  Burt  v.  Dewev,  40  N.  Y.  Dee.  317. 
283,  100  Am.  Dee.  482:  Davis  v.  Wil- 
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number  of  esses  as  to  the  effect  to  be  given  to  the  braiid  as  ptoof  of 
want  of  ownership  of  a  horse  which  ia  sold  by  one  having  the  posses- 
sion. The  better  view  seems  to  be  that  the  fact  that  the  horse  sold 
is  branded  without  the  letters  "U.  S."  without  the  letteis  "I.  G."  is 
prima  facie  evidence  that  the  property  has  belonged  to  the  federal 
government  and  that  it  has  not  parted  with  its  title,  and  sufficient  to 
overcome  the  ordinary  presumption  of  title  in  the  seller  from  the  fact 
of  his  possession.'  This  presumption  of  ownership  by  the  government 
is  not  of  course  conclusive  and  may  be  rebutted,^  And  where  it  was 
shown  that  the  horse  in  question  was  captured  by  Uie  Confederate 
forces  duifeg  the  CSvil  War  and  disposed  of  by  such  government  it  was 
held  that  this  divested  the  federal  government  of  its  ownership,  and 
was  sufficient  to  rebut  the  presumption  of  ownership  in  the  govern- 
ment arising  from  the  branding.'  Where  in  addition  to  the  letters 
"U.  S."  the  animal  is  branded  with  the  letters  "C."  or  "I.  C,"  indi- 
cating its  condemnation  and  sale  by  the  government,  any  presumption 
of  continued  ownership  by  the  government  ia  pnma  fade  rebutted.'* 

Claim  for  Damages  Omefally 

509.  In  General. — As  in  caae  of  the  breach  of  other  contracts  the 
buyer  may  maintain  an  action  for  damages  for  the  breach  of  the 
seller's  warrantyj  and  this  will  include  a  warranty  that  a  stallion  is 
fit  for  breeding  purposes.'^  And  as  a  condition  precedent  there  is  no 
obligation  on  his  part  to  return  or  offer  to  return  the  property.**  An 
action  for  breach  of  warranty  is  not  in  avoidance  of  the  contract  of 
sale  and  is  said  to  be  maintainable  only  on  the  ground  that  it  is  found- 
ed on  the  breach  of  a  valid  subsisting  contract.'*  The  fact  that  the 
buyer  has  not  paid  tlie  price,  where  the  sale  is  on  credit,  does  not 
itself  preclude  him  from  suing  the  seller,'*  and  this  has  been  held  true 
where  the  buyer  gave  his  negotiable  note  for  the  price  which  was 
transferred  by  the  seller  and  judgment  thereon  recovered  against  the 
buyer,  which,  on  account  of  his  present  insolvency,  was  unsatisfied.'* 
The  parties  may  by  express  stipulation  limit  the  liability  of  the  seller 
on  his  warranty,  either  as  to  the  remedy  or  fix  conditions  precedent 

7.  Bergen  v.  Riggs,  34  III.  170,  85  Am.  Dec.  304. 

Am.  Dec.  304;  Cessna  v.  Thurman,  1      11.  Note:  Ann.  Gas.  1916A  573. 
Bash  (Ky.)  292,  89  Am.  Dec.  628.      12.  See  infra,  par.  527. 
But  see  Plummer  v.  Newdigate,  2  Duv.      13.  McCaa  v,  Elam  Drug  Co.,  114 
(Ky.)  1,  87  Am.  Dec.  479.  Ala.  74,  21  So.  479,  62  A.  S.  R.  88. 

Note:  89  Am.  Dec  629.  14.  VoUand  v.  Baker,  32  Neb.  391, 

8.  Bergen  v.  Kiffls,  34  HI  170,  85  49  N.  W.  381,  13  L.R.A.  140;  Fahev 
Am.  Dec.  304.  v.  Esterley  Mach.  Co.,  3  N.  D.  220,  56 

9.  Cessna    v.    Thurman,    1   Bush.  N.  W.  580,  44  A.  S.  B.  554. 

(Ky.)  292,  89  Am.  Dec.  628.  As  to  IB.  VoUaud  v.  Baiter,  32  Neb,  391, 
titie  by  capture  in  war,  see  War.        49  N.  W.  381, 13  L.R.A.  140. 

10.  Bergen  v.  Rigga,  34  III.  170,  85 
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to  any  accrual  of  rights  thereunder,  and  effect  will  be  given  by  the 
courts  to  such  a  limitation. Thus  the  buyer  may  be  restricted  to  a 
right  to  return  the  article,*'  or  be  required  to  give  notice  of  the  breach 
as  a  condition  precedent  to  the  accrual  of  any  right  to  claim  dam- 
ages or  other  relief  therefor^*  The  right  of  a  buyer  to  recover  dam- 
ages for  breach  of  warranty  as  to  different  articles,  where  a  substitu- 
tion has  been  made  at  his  request,  but  neither  article  complies  with 
the  warranty,  depends  on  all  the  circumstances  of  each  particular 
case.  If  the  substitution  in  effect  constitutes  a  new  agreement,  made 
in  compromise  and  settlement  of  the  purchase  under  the  original 
agreement,  there  being  no  reason  why  such  a  settlement  could  not 
properly  be  made,  it  will  ordinarily  bar  the  right  of  the  buyer  to  claim 
damages,  either  general  or  special,  for  the  original  breach  of  war^ 
ranty.  On  the  other  hand,  if  the  second  transaction  amounts  to  a 
mere  substitution  of  one  article  for  another,  leaving  the  original  con* 
tract  in  full  force,  a  different  rule  applies,  and  the  purchaser  may 
recover  damages  for  breach  of  warranty  as  to  the  original  article.*' 

510.  Effect  of  Rescission  on  Claim  for  Damages  Generally. — ^In 
jurisdictions  in  which  the  right  to  rescind  for  breach  of  warranty  is 
recognized,***  the  return  of  tho  subject  matter  of  the  sale  in  the  exer- 
cise of  this  right  will  as  a  general  rule  deprive  the  buyer  of  any  right 
thereafter  to  sue  for  damages  for  breach  of  the  warranty,  which  are 
based  on  the  continued  existence  of  the  warranty,*  and  the  buyer  ha? 
been  denied  the  right  to  recover  the  expenses  incurred  by  him  in 
defending  an  action  brought  by  the  seller  for  the  price."  On  the  other 
hand  it  has  been  held  that  where  a  privilege  of  return  is  stipulated 
for  in  the  contract  and  is  exercised  by  the  buyer,  he  may,  if  his 
remedy  is  not  expressly  limited  to  the  privilege,  still  maintain  his 
action  for  damages  resulting  from  the  seller's  breach  of  warranty,  the 
return  being  in  pursuance  of  and  not  in  avoidance  of  the  contract.' 

16.  Crouch  T.  lieake,  108  Ark.  322,  regards  a  similar  qaestion  when  fraud 

157  S.  W.  390,  50  L.R.A.(N.S.)  774;  is  involved,  see  infra,  par.  641. 

Bardwell  v.  Southern  Engine,  etc.,  20.  See  infra,  par.  568. 

Works,  130  Ky.  222,  113  S.  W.  97,  1.  Houaer,  etc.,  Mfg.  Co.  v,  McKay, 

20    L.R.A.(N.S.)    110;    Twin   City  53  Wash.  337,  101  Pac  894^  27  LJI.A. 

Creamery  Co.  v.  Godfrey,  176  Mich.  (N.S.)  925. 

109,  142  N.  W.  362,  50  L.R.A.(N.S.)  Notes:  27  L.R.A.(N.S.)   925  ;  60 

805;  Wasatch  Orchard  Co.  v.  Morgan  L.R.A.(N.S.)  795. 

Canning  Co.,  32  Utah  229,  89  Pac.  This  rule  also  applies  ordinarily 

1009,  12  L.R.A.(N.S.)  540;  Hurley-  where  the  contract  of  sale  has  been 

Mason  Co.  v.  Stebbins,  79  Wash.  366,  rescinded  for  fraud  on  the  part  of  the 

140  Pac.  381,  Ann.  Cas.  1916A  948,  seller.   See  infra,  par.  642. 


Notes:  50  L.R.A.(N.8.)  753,  774  ;  78  Kan.  786,  99  Pac.  221,  20  L.R.A. 


19.  Note:  37  L.R.A.(N.S.)  298.  As  fra,  par.  528  et  seq.,  as  to  the  effect  of 


L.R.A.1915B  1131. 


2.  John  Deere  Plow  Co.  v.  Spatz, 


L.R.A.1915B  1131. 

17.  See  infra,  par.  528. 

18.  See  infra,  par.  522. 


<N.S.)  492. 

3.  Kimball,  etc.,  Co.  v.  Yroman,  35 
Mich.  310,  24  Am.  Rep.  558.   See  in- 
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When  a  contract  of  sale  is  executory,  and  the  buyer  tefusos  to  reodve 
property  tendered  to  him  on  the  ground  that  it  doee  not  comply  with 
the  warranty,  if  the  seller  fails  to  tender  property  that  does  comply 
with  the  contract,  the  purchaser  may  recover  whatever  he  has  paid 
on  the  purchase  price,  and  also  damages  for  the  breach  by  the  seller 
of  his  contract  to  furnish  property  of  tiie  proper  kind  or  description.^ 
This  cause  of  action  however,  is  not  based  on  a  breach  of  the  war- 
ranty but  on  the  seller's  failure  to  perform  his  contract.*  The  fact 
that  the  buyer  has  unsuccessfully  attempted  to  recover  the  price  paid 
on  the  theory  of  a  rescission  of  Uie  contract,  and  was  denied  relief  on 
the  ground  solely  that  a  rescission  was  not  proven,  does  not  preclude 
him  from  thereafter  suing  for  damages  for  breach  of  the  warranty, 
as  this  falls  within  the  rule  that,  if  the  party  has  in  fact  only  one 
remedy,  but  in  the  mistaken  belief  ih&t  he  has  another  attempts  to 
enforce  it,  the  doctrine  of  election  is  inapplicable,  for  no  choice  was 
ever  open  to  him  Where  the  buyer  has  continued  to  care  for  the 
property  after  the  seller's  wrongful  refusal  of  its  tender  the  expenses 
incurred  in  its  care  have  been  held  to  be  recoverable.' 

511.  Where  Price  Has  Been  Paid  or  Note  Therefor  Given.— The 
buyer,  on  rescission  of  the  sale,  may  sue  to  recover  the  price  paid,' 
and  usually  intent  thereon ; '  and,  where  the  article  was  ediipped  to 
the  buyer,  freight  paid  by  him  has  been  held  recoverable  as  in  the 
nature  of  purchase  money.^*'  Where  tiie  buyer  has  given  hia  nego- 
tiable note  for  the  price,  he  may  on  rescission  sue  to  recover  the 
amount  of  the  note  on  the  basis  that  the  note  represents  cash,  and 
this  is  especially  true  where  the  note  has  b^n  negotiated  by  the  seller 
and  judgment  thereon  recovered  against  the  buyer  though  such  judg- 
ment has  not  been  satisfied;  but  it  has  been  held  that  where  such  is 
the  case,  even  though  the  seller  has  transferred  the  note,  in  rendering 
judgment  against  the  seller  he  should  be  given  the  privilege  under  the 

a  limitation  of  liability  on  a  warranty  73  Am.  Dee.  264. 

to  the  right  to  return.  Note:  27  L.R.A.(N.S.)  926. 

.  4.  North   Alaska   Salmon   Co.   v.  9.  Note:  27  L.R.A.{N.S.)  928. 

Hobbs,  etc.,  Co.,  159  Cal.  380, 113  Pac.  10.  Houser,  etc.,  Co.  v.  McKay,  53 

870,  120  Pac.  27,  35  L.R.A.(N.8.)  Wash.  337,  101  Pac  894,  27  UR.A. 


5.  See  Bupra,  par.  334  et  seq.,  as  to  11,  Baker  v.  Brem,  103  N.  C.  72,  9 
an  action  by  the  buyer  for  damages  for  S.  E.  629,  4  L.R.A.  370;  Fahey  v. 
nonperformanee  by  the  seller.  Esterley  Mach.  Co.,  3  N.  D.  220,  55 

6.  Zimmerman  v.  Robinson,  128  N.  W.  680,  44  A.  S.  R.  554.  See  also 
la.  72,  102  N.  W.  814,  5  Ann.  VoUand  v.  Baker,  32  Neb.  391,  49  N. 
Cas.  960.  As  to  the  effect  of  pmsuit  W.  381, 13  L.R.A.  140.  As  to  the  gen- 
of  mistaken  ronedy  generally,  see  er^  liability  of  a  payee  of  a  negotiable 
EiiEcnoir  of  Rbuedies,  vol.  9,  pp.  note  to  the  maker  where  it  has  been  ne- 
962,  963.  gotieted,  see  Bnxs  ahd  Noras,  vd.  S, 

7.  Note:  27  L.R.A.(N.S.)  928.        pp.  1167-1168. 

8.  Brantley  v.  Thomas,  22  Tex.  270, 
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Note:  27  L.R.A.(N.S.)  929. 


(N.S.)  925. 
Note:  27  L.R.A.(N.S.)  928. 
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code  practice  of  returning  the  note  if  he  oan.^*  Where  the  sell^ 
transferred  the  note  given  by  ihe  buyer  for  the  price  and  afterwards 
the  buyer  rescinded  the  sale  for  breach  of  warranty  he  has  been  denied 
the  right  to  recover  as  q>eoial  damages  the  expenses  of  defending  an 
action  on  the  note.^* 

512.  Judgment  in  Action  for  Fraud  as  Bar. — On  the  theory  that 
an  auction  for  deceit  and  an  action  on  a  false  warranty  are  concurrent 
remedies,  and  also  for  the  reason  that  the  warranty  obviated  the 
necessity  for  proving  the  scienter  in  tiie  action  of  deceit,  it  has  been 
held  tiiat  a  judgment  on  the  merits  for  the  defendant,  the  seller,  in 
an  action  of  deceit  is  a  bar  to  a  subsequent  action  for  breach  of  war- 
ranty in  which  the  representation  relied  on  to  prove  the  fraud  in 
the  former  action  is  also  relied  on  in  the  later  action  to  establish  the 
warranty.**  But  it  would  seem  that  as  scienter  must  be  alleged  and 
proved  in  an  action  by  the  buyer  for  fraud,'*  and  since  in  an  action 
for  fraud  the  buyer  cannot  recover  as  for  a  breach  of  warranty  or  vice 
versa,'*  it  would  seem  on  principle  that  a  judgment  for  the  seller  in 
an  action  against  him  for  frau<lulent  representations  would  not  neces- 
sarily  be  a  bar  to  a  subsequent  action  based  on  the  same  representa- 
tions as  a  warranty  unless  the  judgment  was  on  the  ground  that  the 
representations  were  not  in  fact  made  or  were  not  untrue,  which 
would  be  conclusive  that  there  was  in  fact  no  breach  of  warranty,  as 
where  the  judgment  for  the  seller  is  on  the  ground  that  he  acted  in 
good  faith  in  making  the  representations  which,  while  a  defense  to 
the  action  for  fraud,  will  not  be  a  defense  in  an  action  on  the  war- 
ranty, as  want  of  knowledge  of  defects  constituting  a  breach  of  a 
warranty  is  immaterial.*' 

513.  Limitation  of  Actions  Generally. — Where  the  warranty  is 
as  to  the  quality  or  condition  of  the  chattel  sold  it  is  broken,  if  at  all, 
at  the  time  of  the  sale,  and  the  better  view  would  seem  to  be  that  the 
statute  of  limitations  commences  to  run  as  regards  an  action  of  dam- 
ages for  its  breach  from  such  time,'*  and  this  is  held  true  as  regards 
special  damages  though  such  damages  are  not  suffered  by  the  buyer 
until  some  time  thereafter.'*  This  is  in  pursuance  of  tiie  general  rule 

12.  Tahey  v.  Esterley  Mach.  Co.,  3  feets;  see  Jodghxhts,  vol.  15,  pp 
N.  D.  220,  55  N.  W.  580,  44  A.  S.  R.  964-966.  as  to  the  general  test  of  the 
654.  identity  of  a  cause  of  action. 

13.  Note:  20  L.K.A.(N.S.)  492.  18.  Woodland  Oil  Co.  v.  Byers, 

14.  Norton  V.  Doherty,  3  Gray  223  Pa.  St.  241,  72  Atl.  518, 
(Mass.)  372,  63  Am.  Dec  768.  See  132  A.  S.  R.  737.  See  also  Caldbeck 
also  Kingsbury  v.  Taylor,  20  He.  608,  v.  Simanton,  82  Vt.  69,  71  Ati.  881, 
60  Am.  Deo.  607.  20  L.R.A.(N.S.)  644. 

16.  See  infra,  par.  635.  Notes:  126  A.  S.  R.  946;  15  L.R.A. 

16,  See  infra,  par.  518.  (N.S.)   162;  L.R.A.1916F  813;  13 

17.  See  snpra,  par.  490,  as  to  wheth*  Ann.  Caa.  700. 

er   warranty  includes  unknown  de-     19.  Woodland  Oil  Co.  v.  Byera, 
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that  tihe  cause  of  action  .accraes  when  the  contoact  is  broken,  and  not 
at  the  time  when  special  damage  in  consequence  is  suffered.***  And 

this  is  also  held  true  it  seems  according  to  tiie  better  view  though  the 
actual  breach  of  the  warranty  was  not  discovered  or  even  discoverable 
until  later.^  In  this  connection  it  has  been  said  that  the  inability  to 
ascertain  the  quality  or  condition  of  property  warranted  to  be  at  the 
time  of  tiie  sale  in  a  particular  quality  or  in  a  certain  conditi(m  has 
never  been  allowed  to  change  the  rule  as  to  the  time  when  a  ri^t  of 
action  for  breach  of  the  warranty  occurs;  •  and  it  has  been  held  in  a 
number  of  cases  that  a  general  warranty  of  quality  of  conformity  in 
variety  of  fruit  trees  bought  for  planting  is  broken  in  case  of  noncon- 
formity at  the  time  of  the  purchase,  for  the  purpose  of  starting  the 
statute  of  lin^tations  running .•  The  warrantj',  however,  may  be 
special  and  prospective  in  its  operation  so  as  to  cover  future  happen- 
ings, and  in  such  a  case  it  is  not  necessarily  broken  if  at  all  at  the 
time  of  the  sale,  and  the  statute  of  limitations  does  not  necessarily 
begin  to  run  at  such  time.*  On  the  theory  that  the  warranty  was 
prospective  in  its  nature,  that  is,  that  fruit  trees  warranted  as  to 
variety  or  kind  would  bear  fruit  of  the  designated  kind,  it  has  been 
held  that  the  warranty  was  not  broken  for  the  purpose  of  the  running 
of  the  statute  of  Hmitationa  until  the  time  for  bearing  fruit  arrived.' 
Tn  some  cases  the  view  has  been  taken  that  though  the  warranty  is 
present  and  not  prospective,  as  in  case  of  a  breach  of  warranty  of 
quality,  the  statute  of  limitations  does  not  begin  to  run  until  the 
■buyer  could  have,  by  proper  and  reasonable  diligence^  discovered  the 
breach.'  As  regards  time  of  breach  for  the  purpose  of  estimating 
special  damages  recoverable  the  breach  has  been  in  effect  considered 
as  happening  at  the  time  the  special  damages  were  discoverable.' 

514.  Warranty  of  Title,— Aa  regards  the  running  of  the  statute 
of  limitations  against  an  action  for  breach  of  warranty  of  title  the 
cases  are  not  in  accord.  In  some  jurisdictions  the  view  has  been  taken 
that  the  statute  will  commence  to  run  from  the  time  of  sale  and  before 

223  Pa.  St.  241,  72  AU.  618,  132     8.  P.  H.  Sheehy  Co.  v.  Eastern  Im- 

A.  S.  B.  737.  portation,  ete.,  Co.,  44  App.  Gas.  (D. 
80.  Woodland  Oil  Co.  v.  Byera,  223  C.)  107,  L.B.AJ916F  810  and  note. 

Pa.  St  241,  72  Atl.  518,  132  A.  S.  Thia  is  the  mle  applied  in  most  ju- 

B.  737.  See  Limitation  Of  Achohs,  riadietions  where  the  action  is  based 
vol.  17,  p.  759  et  seq.  on  fraud.    See  Limitation  oi"  Ac- 

1.  Note:  L.a.A.1916F  813.  noNS,  vol  17,  p.  862  et  seq. 

2.  Note:  126  A.  S.  R.  946.  7.  Shearer  t.  Park  Noraery  Co.,  103 
8.  Notes:  49  L.R.A.(N.S.)   1164;  Cal.  416,  37  Pae.  412,  42  A.  S.  B.  126. 

L.B.A.19iaF  813;  13  Ann.  Cas.  700;  Notes:  49  L.B^.(N.3.)  1164; 
Ann.  Cas.  1913E  93.  L.R.A.1916F  818. 

4.  Notes:  126  A.  8.  B.  946;  15  See  infra,  par.  636  et  seq.,  aa  to  the 
L.BA.(N.S.)  162;  L.BA.1916F  814.  reeorecy  of  spedal  damagee  f or  bzeaeh 

6.  Note:  LJI.A.1917F  814.  of  warranty. 
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the  buyer  has  been  diaturbed  in  his  poesesaion.'  On  the  other  han<l 
as  above  shown  the  better  view  ia  tiiat  the  warranty  is  not  deemed 
broken  for  the  purpose  of  the  institution  of  an  action  thereon  until 
the  buyer  has  been  dispossessed  or  the  equivalent,*  and  where  suQh  a 
view  is  taken  it  would  seem  to  follow  that  the  statute  of  limitations 
will  not  begin  to  run  until  such  time,  and  this  seems  to  be  the  view 
generally  taken  by  the  courts."  So  it  has  been  held  that  a  buyer, 
who  is  compelled  to  discharge  an  incumbrance  existing,  unknown 
to  him,  at  the  time  of  the  sale,  may  bring  assumpsit  for  money 
paid  against  the  seller  within  the  statutory  period  of  limitation 
after  discharging  the  incumbrance,  as  his.  action  on  the  warranty 
is  not  deemed  to  have  accrued  until  the  money  was  paid.*'  In  case 
of  tiie  sale  of  land  certificates,  the  implied  warranty  of  their  genuine- 
ness has  been  considered  in  the  nature  of  a  warranty  of  title  and  the 
statute  of  limitations  has  been  held  not  to  begin  to  run  until  their 
character  was  discovered.^*  In  this  respect  the  warranty  of  title  to 
chattels  is  placed  on  somewhat  the  same  footing  as  the  covenant  of 
warranty  in  the  conveyance  of  real  estate.^' 

515.  Waiver  of  Breach  Generallyv— According  to  the  better  view 
the  fact  that  the  buyer  pays  the  price  after  notice  of  defects  in  the 
goods  constituting  -a  breach  of  the  seller's  warranty  does  not  consti- 
tute a  waiver  of  the  breach  so  as  to  preclude  him  from  maintaining 
an  action  therefor.**  So  where  the  buyer  resold  the  goods  the  fact 
that  he  paid  the  price  after  notice  from  his  purchaser  that  the  goods 
were  defective,  but  before  the  extent  of  the  damage  was  ascertained, 
does  not  preclude  him  from  maintaining  an  action  for  a  breach  of 
warranty  against  such  defects.'*  Likewise  where  the  article  war^ 
ranted  was  purchased  on  credit,  the  giving  of  renewal  notes  for  the 
price  is  not  necessarily  a  waiver  of  the  buyer's  claim  for  damaiges.** 
So  it  has  been  held  that^a  defense  in  an  action  brought  to  recover  the 
balance  due  and  unpaid  for  a  sioc^  of  goods  sold  and  delivered,  that 

8.  Chandler  t.  Wiggins,  4  B.  Mon*  IS.  See  Covenants,  vol.  7^  p.  1185 
(K7.)  201,  39  Am.  Dec  499.  et  seq. 

Notes:  126  A.  S.  R.  945;  15  LRjV.  14-  McDonough  v.  WUlUms,  77  Ark; 

(N.S.)   163;  L.R.A.1917F  818;  13  261,  92  S  W.  783,  7  Ann.  Cas.  276,  8 

Ann.  Cas.  700;  16  Ann.  Caa.  64.  ^  V-^bo  m^-      «5a^lL''l!  w^lV 

9.  See  supra,  par.  506.  ^Th^?  ^a^' 

10.  Sargent  V   Currier,  49  N.  H.  J?    V'^^^iir  n"'S9 w'^^ 

Notes:  126  A.  S.  R.  946;  15  L.E.A.  Sj^L.  i  f  r  a  339 

(N.S.)   163;  L.R.A.1916F  818;  13  15.  Boorman  v.  Jeikina,  12  Wend. 

Ann.  C08.  700;  16  Ann.  Caa.  64.  (n.  y.)  566,  27  Am.  Dec  158. 

11.  Sargent  v.  Currier,  49  N.  H.  ig.  Northwestern  Cordage  Co.  v. 
310,  6  Am.  Dee.  524.  Rice,  5  N.  D.  432,  67  N.  W.  298,  57. 

18.  Note:  L.RAJ916F  817.  A.  S.  R.  663. 
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fche  buyer  had  turned  over  certain  property  to  the  eeller  in  settlement 
of  the  claim,  will  not  preclude  a  further  defense  of  breach  of  war- 
ranty, by  way  of  recoupment,  unless  it  appears  that  the  property 
turned  over  was  intended  to  settle  all  matters  of  defense  growing  out 
of  the  transaction.^^  The  failure  of  the  buyer  when  sued  for  the  price 
to  avail  himself  of  his  right  to  recoup  or  set  off  his  damages  for  breach 
of  the  warranty  does  not  affect  his  right  thereafter  to  maintain  an 
action  on  the  warranty.  On  principle  this  is  necessarily  so,  as  the 
amount  of  damages  for  breach  of  the  warranty  may  in  fact  exceed 
the. price,  and  ordinarily  if  used  as  a  defense  to  the  action  for  the 
price  might  have  the  effect  of  limiting  his  recovery.^'  There  would 
seem  to  be  no  ground  for  a  claim  that  the  buyer  has  waived  a  breach 
of  warranty  of  the  efficiency  and  quality  of  machinery  sold  by  his 
use  of  the  machinery  during  continued  attempts  of  the  seller  to 
remedy  defects  therein.'* 

516.  Effect  of  Resale  by  Buyer. — ^The  fact  that  the  buyer  has  re- 
sold the  property  in  no  way  affects  his  right  to  maintain  an  action  for 
the  seller's  breach  of  warranty.**  And  it  is  held  that  the  fact  that 
he  resold  at  an  advanced  price  does  not  affect  his  right  of  action  or 
the  rule  of  damages,  and  he  may  nevertheleee  recover  the  difference 
between  the  actual  value  of  the  article  when  purchased  and  the  value 
which  it  would  have  had  if  it  had  been  as  warranted.'  What  the 
buyer  received  on  the  resale  is  of  no  consequence  except  as  it  may 
tend  to  illustrate  the  question  of  value  and  incidentally  disprove  the 
claim  that  there  was  in  fact  a  breach  of  warranty ;  *  and  as  is  shown 
above  the  cause  of  action  for  breach  of  a  warranty  in  the  sale  of  a 
chattel  does  not  run  with  the  chattel  so  as  to  confer  any  right  of 
action  on  the  subpurchaser,*  Where  the  warranty  requires  a  return 
of  the  property  in  case  of  a  breach  of  a  special  warranty,  and  the 
buyer  resells  with  a  similar  warranty,  he  does  not  thereby  waive  all 

17.  Helwig  v.  Laschowski,  82  Mich.  34  N.  T.  634,  90  Am.  Dec.  753;  Ellison 
619,  46  N.  W.  1033,  10  L.R.A.  378.  v.  Johnson,  74  S.  C.  202,  54  S.  E.  202, 

18.  Gillespie  v.  Torrance^  25  N.  Y.  6  L.R.A.(N.S.)  1151;  Western  Twine 
306,  82  Am.  Deo.  355.  Co.  v.  Wright,  11  S.  D.  521,  78  N.  W. 

19.  United  Iron  Works  v.  Ratbs-  942,  44  L.R.A.  438. 
keller  Co.,  94  Wash.  67, 161  Pac  1197,  Notes:  39  Am.  Dec.  734;  3  L.R.A. 


20.  Van  Winkle  v.  Wilkins.  81  O4.  1.  Berrv  v.  Shannon,  98  6a.  459,  26 

»3,  7  S.  E.  644,  12  A.  S.  R.  299;  S.  E.  514,  58  A.  S.  R.  313;  Ellison  v. 

Smith  V.  McNair,  19  Kan.  330,  27  Am.  Johnson,  74  S.  C.  202,  54  S.  E.  202, 

Rep.  117;  Denton  v.  Fisher,  102  Md.  5  L.RA.(N.S,)  1151. 

386,  62  At!.  627,  3  L.R.A.(N.S.)  465;  Notes;  39  Am.  Dec.  734  ;  6  LR^ 

Sutherland  v.  Green,  49  Mont.  379,  (N.S.)  1151. 

142  Pac.  636,  Ann.  Cas.  191(iA  561;  2.  Berry  v.  Shannon,  98  Ga.  400, 

Beebee  v.  Robert,  12  Wend.  (N.  Y.)  25  S.  E.  514,  58  A.  S.  R.  313. 

413.  27  Am.  Dec.  132;  Boorman  v.  Note:  6  L.R.A.(N.S.)  1151. 

JenkinA,  12  Wend.  (N.  Y.)  566,  27  S.  See  sapra,  par.  432: 
Am.  Dee.  158;  Pasnnger  t.  ThOTbum, 


L.R.A.1917C  445, 


(N.S.)  465 J  5  L.R.A.(N.S.)  1151. 
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right  of  action  for  its  breach^  but  on  a  return  to  him  of  the  property 
by  the  subpurchaser  he  may,  on  tender  of  the  same  to  Hib  s^ler  and 
his  refusal  to  receive  the  same,  sue  therefor/ 

517,  Riglit  of  Seller  to  Remedy  Defects  or  Substitnte  Another 
Article;— As  the  buyer  may  rely  on  his  claim  for  damages  for  breach 
of  warranty,  and  is  under  no  obligation  to  return  the  article 
delivered,"  it  follows  that  if  it  does  not  conform  to  the  warranty  the «. 
seller  has  no  inherent  lig^t  to  remedy  the  defect  or  substitute  another 
article.  A  provision,  however,  giving  the  seller  the  right,  in  cose  the 
property  does  not  conform  to  the  warranty,  to  remedy  the  defect  and 
make  the  property  so  conform  or  to  substitute  another  article  in  its 
place,  is  binding  on  the  parties.*  As  a  general  rule,  if  the  contract 
expressly  provides  that  the  liability  of  the  seller  in  the  case  of  a  sale 
of  machine  shall  be  limited  to  the  replacement  of  defective  parts, 
a  claim  for  damages  does  not  arise  so  long  as  he  offers  to  replace  such 
parts;  ^  and  it  has  been  held  under  a  contract  requiring  the  buyer  of 
.machineiy  to  give  the  seller  notice  of  defects  therein  and  an  oppor- 
tonity  to  rem^y  them  that  the  seller  is  entitled  to  recover  the  price 
of  defective  machinery  which  is  destroyed  before  any  complaint  is 
made.*  The  right  given  the  seller  to  replace  defective  parts  or  to 
substitute  another  article  does  not  itself  impose  any  active  duty  on 
the  buyer  to  make  a  return  to  the  seller;*  but  a  provision  of  this 
character  does  not  require  the  buyer  to  give  the  seller  an  indefinite 
length  of  time  within  which  to  remedy  the  defect,  and  if,  after  rea- 
sonable time  therefor  is  given  the  seller,  the  chattel  still  fails  to  con- 
form to  the  warranty,  the  buyer  may  resort  to  his  ordinary  remedies.** 
A  provision  under  which  the  seller  agrees  to  replace  defective  parts 
or  substitute  another  similar  article  without  requiring  the  buyer  to 
accept  this  form  of  relief  is  conEddered  as  a  mere  privilege  given  the 
buyer  and  does  not  affect  his  right  in  lieu  thereof  to  sue  for  damages 
for  breach  of  the  warranty.**  Frequently  contracts  of  sale  require 
the  buyer  to  lend  the  seller  friendly  assistance  to  enable  him  to  rem- 
edy defects,  and  due  effect  is  given  thereto  by  the  courts.*' 

4.  Satherlaad  Oieen,  49  Mont  v.  Hnber,  160  Miefa.  92, 125  N.  W.  66, 
379,  142  Pac.  636,  Ann.  Cas.  1916A  32  L.R.A.(N.S.)  212.    See  also  Det- 


6.  Notes:  32  L.R.A.(N.S.V  215;  50  Note:  50  L.RX(N.SO  773,794. 
L.B.A.(N.S.)  756  et  aeq.,  793.  11.  Battey  v.  Lunt,  30  R.  I.  1,  73 

7.  Bardwell  t.  Soatbern  Engine,  Atl.  353,  136  A.  S.  R.  926.  See  also 
etc.,  Works,  130  Ky.  222,  113  S.  W.  Fisk  t.  Tank,  12  Wis.  276,  78  Am. 
97,  20  L.RA.(N.S.J  110.  Dec  737. 

8.  Marion  Mfg.  Co.  r.  Buchanan,  Note:  50  L.RA.(N.S.)  77L 

118  Teno.  238,  99  8.  W.  984,  12  Ann.  See  infra,  par.'529,  as  to  tbe  privi- 

Cas.  707,  8  L.K.A.(N.8.)  590.  lege  given  the  buyer  to  return  gen- 

9.  Note:  32  L.R.A.(N.S.)  213.  erally. 

10.  J.  I.  Case  Threshing  Mach.  Co.  18.  Note:  50  L.R.A.(N.S.)  793. 
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518.  Form  of  Action  GoneraUy^An  action  for  breach  of  war- 
ranty is  deemed  to  sound  in  contract  and  is  regarded  as  distinct  from 
an  action  for  the  fraud  of  the  seller,  which  sounds  in  tort.*'  And 
while  the  same  transaction  may  give  rise  to  either  of  such  causes  of 
action,  as  the  warrftnty  is  none  the  less  a  contract  because  it  is  the 
means  by  which  a  fraud  is  accomplished,  and  the  fraud  is  in  no  way 
diminished  because  the  seller  has  at  the  same  time  bound  himself  by 
a  warranty,**  still  the  plaintiff  cannot  recover  on  the  ground  of  fraud 
or  vice  versa  in  an  action  for  breach  of  warranty;  and  if  by  the 
exercise  of  some  ingenuity  a  declaration  could  foe  drawn  in  such  a 
form  that  it  may  seem  doubtful  whether  it  is  designed  to  be  founded 
on  tort  or  on  contract,  and  not  entirely  defective  if  regarded  as  either 
the  one  or  the  other,  yet  it  must  be  held  to  be  founded  either  in  tort 
or  on  contract  It  cannot  be  considered  as  having  a  double  aspect  or 
character,  or  being  either  the  one  or  the  other,  as  the  exigencies  of  the 
case  may  from  time  to  time  happen  to  require.**  These  principles 
have  called  for  a  determination  by  the  court  in  particular  cases  of 
the  question  whether  the  action  is  for  a  breach  of  warranty  or  for 
fraud."  It  is  held  that  a  count  for  fraud  may  be  joined  with  a  count 
in  case  for  breach  of  warranty.** 

519.  Action  on  the  Case. — ^Dane  in  his  Abridgement  says  that  at 
one  time  the  practice  was  to  declare  in  tort,  that  is,  to  state  the  war- 
ranty, and  the  breach  of  it  as  the  deceit  or  tort,  and  sometimes  to 
join  a  cause  of  action  in  trover,  considering  the  wrong  in  violating 
the  warranty  as  the  gist  of  the  action.  The  warranty  was  stated  as 
the  inducement,  and  the  breach  of  it,  a  deceit  or  wrong,  and  as  the 
ground  of  the  action.  But  as  trover  went  out  of  fashion,  and  the 
money  counts  came  more  into  use,  it  was  foimd  more  convenient  to 

13.  Mahnrin  v.  Harding,  28  N.  H:  v.  McPherson,  1  Johns.  (N,  T.)  414, 
128,  59  Am.  Dec.  401;  Price  v.  Lewis,  3  Am.  See.  339;  Roaa  v.  Mather,  nl 
17  Pa.  St.  51,  55  Am.  Dec  536.        N.  y.  108,  10  Am.  Rep.  562;  West  v. 

14.  Hambrick  v.  WUkins,  65  Miss.  Emery,  17  Vt.  583,  44  Am.  Dec.  35G. 
18,  3  So.  67,  7  A.  S.  R.  631;  Mahurin  But  see  Norton  v.  Doherty,  3  Gray 
V.  Harding,  28  N.  H.  128,  59  Am.  Dec.  (Mass.)  372,  63  Am.  Dee.  758. 

401 ;  Ross  T.  Mather,  61  N.  T.  108,  10  16.  Mahnrin  v.  Harding,  28  N.  H. 
Am.  Rep.  562;  Caldbeck  v.  Simanton,  128,  59  Am.  Dee.  401. 
82  Vt.  69,  71  AU.  881,  20  L.R.A.(N.S.)  17.  Dean  v.  Mason,  4  Conn.  428,  10 
844.  See  infra,  par.  628,  as  to  the  Am.  Dee.  162;  Mahnrin  v.  Harding, 
right  to  sue  for  fnind  though  t^ere  is  28  N.  H.  128,  59  Am.  Dec.  401;  Roaa 
ixho  a  warranty.  v.  Mather,  51  N.  T.  108,  10  Am.  Rep. 

15.  Dean  v.  Mason,  4  Conn.  428, 10  562;  Hexter  v.  Bast,  125  Pa.  St.  52, 
Am.  Dec.  162;  Bartholomew  v.  Bush-  17  Atl.  252, 11  A.  S.  R.  874;  Caldbeck 
nell,  20  Conn.  271,  52  Am.  Dec.  338;  v.  Simanton,  82  Vt.  69,  71  AtL  881, 
Douglass  V.  Moses,  89  la.  40,  56  N.  20  L.R.A.(N.S.)  844. 

W.  271,  48  A.  S.  R.  353;  Lamme  v.  ■  18.  Shippen  v.  Bowen,  122  U.  S. 
Gregg,  1  Mete. '  (Ky.)  444,  71  Am.  675,  7  S.  Ct  1283,  30  U.  8.  (L.  ed.) 
Dec.  489;  Mahurin  v.  Harding,  28  N.  1172;  Morehouse  v.  Northrup,  33 
H.  128,  50  Am.  Dee.  401;  Mumford  Conn.  380,  89  Am.  Dec.  211. 
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denlare  in  assumpsit  an  the  warranty  as  a  promise,  and  to  consider  the 
breach  of  it  as  the  breach  of  any  other  promise,  and  to  join  in  the 
same  declaration  the  money  counts;  do  doubt  justified  where  there  is 
a  re&l  warranty,  or  a  real  engagement  or  undertaking  by  the  seller, 
that  the  thing  he  sells  is  sound,  his  own,  etc  But  he  expreaseB  a  doubt 
whether  this  election  to  declare  in  deceit  or  assumpsit,  in  the  same 
transaction,  can  be  extended  beyond  an  implied  warranty,  because  if 
there  is  no  warranty  at  all,  but  a  mere  deceit  or  fraud  practiced,  it  is 
clear  that  the  action  must  be  in  tort;  and  on  the  other  hand,  if  an 
express  warranty  is  given  on  the  sale,  it  is  a  question  whether  the 
buyer  is  not  confined  to  his  contract.**  An  action  of  cose,  however, 
has  been  recognized  in  this  country  from  an  early  date  as  an  appro- 
priate remedy  for  a  breach  of  warranty.^**  And  it  is  held  in  such  an 
action  on  an  express  warranty  tiiat  frtuid  and  deceit,  though  alleged, 
need  not  be  proved,  because  the  allegation  is  immaterial,  the  action 
being  sustainable  without  it.*  So  since  a  scienter  is  unnecessary  to 
imp<»e  liability  for  breach  of  warranty,  though  alleged,  it  need  not 
be  proved.*  An  action  on  the  case  for  breach  of  warranty  is  distinct 
from  an  action  for  fraud  or  deceit,  and  where  a  warrant  for  civil  arrest 
may  issue  in  the  latter  form  of  action,  to  bring  an  action  based  on  a 
false  warranty  within  the  latter  class  so  as  to  authorize  the  arrest  of 
the  defendant  a  scienter  must  be  alleged,  and  an  allegation  merely 
that  the  defendant  "falsely  and  fraudulently"  warranted  the  condi- 
tion of  the  property  has  been  held  insufficient.' 

520.  Pleadings. — ^The  pleading  of  a  party  who  relies  on  a  mere 
general  warranty  of  quality  of  goods  sold  need  not  state  whether  the 
warranty  is  express  or  implied.   A  general  averment  that  the  seller 

19.  Kingsbury  v.  Taylor,  29  Me.  Woodward  v.  Thacher,  21  Vt.  580,  52 
508,  50  Am.  Dee.  607.  See  also  Cald-  Am.-  Dec  73;  Caldbeck  v.  Simanton, 
beck  V.  Simanton,  82  Vt.  69,  71  AU.  82  Vt.  69,  71  Atl.  881,  20  L.R.A.{N.S.) 
881,  20  L.R.A.(N.S.)  844.  844;  Trice  v.  Cockran,  8  Grat.  (Va.) 

20.  Schuchardt  v.   AUen,  1  Wall.  442,  56  Am.  Dec.  151. 

359,  17  U.  S.  (L.  ed.)  642;  Dnsbane  Notes:  21  Am,  Dec.  572  ;  66  Am. 
V.  Benedict,  120  U.  S.  630,  7  S.  Ct.  Dee.  154. 

696,  30  U.  S.  (L.  ed.)  810;  Shippen  1.  Bartholomew  v.  Biishnell,  20 
V.  Bowen,  122  U.  S.  575,  7  S.  Ct.  1283,  Conn.  271,  52  Am.  Deo.  338;  Osgood 
30  U.  S.  (L.  ed.)  1172;  Bartholpmew  v.  Lewis,  2  Har.  &  O.  (Md.)  495,  18 
V.  Bushnell,  20  Conn.  271,  52  Am.  Dee.  Am.  Dee.  317. 

338;  Morehouse  v.  Northrup,  33  Conn.     2.  Beeman  v.  Buck,  3  Vt.  53, 12  Am. 

380,  89  Am.  Dec.  211 ;  Osgood  v.  Lew-  Dec.  571. 

is,  2  Har.  &  J.  (Md.)  495,  18  Am.     Note:  21  Am.  Dec.  572. 

Dec.  317;  Norton  v.  Doher'y,  3  Gray      See  supra,  par.  490,  aa  to  whether 

(Mass.)  372,  63  Am.  Dec.  758;  Parrel!  a  warranty  covers  unknown  defects. 

T.  Manhattan  Market  Co.,  198  Mass.      8.  Caldbeck  v.  Simanton,  82  Vt.  69, 

271,  84  N.  E.  481,  126  A.  S.  B.  436,  71  Atl  881,  20  L.R.A.(N.S.)  844.  As 

15  Ann.  Cas.  1076;  Carter  t.  Glass,  44  to  execution  against  the  person  gener- 

Mich.  154,  38  Am.  Rep.  240;  Beeman  ally,  see  Executions,  voL  10,  p.  1383 

T.  Back,  3  Vt  63,  21  Am.  Dee.  671:  «t  saq. 
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warranted  the  articles  to  be  of  a  good  quuHty  u  sufficient,  and  proof 
of  a  warranty  of  either  kind  will  support  the  averment.^  Thus  in  an 
action  to  recover  damages  for  failure  to  furnish  a  brand  of  seed 
ordered,  the  plaintiff  may  rely  both  on  a  special  warranty  that  the 
seed  delivered  was  that  ordered,  and  on  an  implied  warranty  arisdng 
from  a  representation  that  it  was  such,  and  will  not  be  required  to  elect 
between  the  two.*  Ordinarily  the  warranty  should  be  alleged  in 
accordance  with  its  terms  and  if  qualified  it  should  be  so  limited, 
otherwise  if  a  general  warranty  is  alleged  and  a  qualified  mirranty 
only  proven  it  may  constitute  a  fatal  variance;*  and  if  the  buyer 
declares  on  an  express  warranty,  absolute  in  its  terms,  he  cannot,  it 
has  been  held,  recover  on  proof  of  a  warranty  against  defects  known 
to  the  seller.*  So  where  in  the  sale  of  a  sawmill  it  was  alleged  that 
"the  vendors  warranted  the  same  to  be  perfect  and  complete,  manu- 
factured of  good  material,  and  skilfully  put  together,"  and  the  war^ 
ranty  as  offered  in  evidence  embraced  an  important  proposition  not 
alleged,  vis.,  that  the  mill  was  to  be,  in  all  respects,  a  first  rate  saw- 
mill, it  was  held  that  the  evidence  was  properly  rejected,  no  amend- 
ment to  fit  the  allegation  to  the  proof  being  asked.*  But  where  a 
general  warranty  of  soundness  was  alleged  and  as  a  breach  unsound- 
ness and  the  seller's  knowledge  thereof,  a  recovery  has  been  permitted, 
against  the  objection  of  variance,  on  proof  of  a  warrant?  in  so  far  as 
the  seller  had  knowledge  and  of  unsoundness  and  the  seller's  knowl- 
edge thereof.*  And  where  in  a  sale  note  the  words  sold  a  quantity  of 
"prime  quality  winter  oil"  were  considered  a  warranty  that  the  oil 
was  winter  oil,  it  was  held  that,  in  declaring  thereon,  to  allege  that 
the  defendant  undertook  that  "the  oil  was  of  good  and  superior 
quality,  to  wit,  prime  quality  winter  oil,"  was  not  a  material  variance, 
being  in  words  only  and  not  in  substance."  At  common  law,  in 
alleging  a  breach  of  warranty,  it  is  sufficient  to  assign  the  breach  in 
the  negative  of  the  words  of  the  warranty.** 


521.  In  General. — ^Before  the  institution  of  an  action  for  breach 
of  warranty  express  or  implied,  it  is  not  necessary  that  the  buyer 
give  notice  to  the  seller  of  the  existence  of  the  defects  constituting  the 

4.  Hoe  V.  Sanborn,  21  N.  Y.  662,  78  323,  9  Am.  Rep.  741. 

Ahl  Dee.  163.  9.  Wheeler  v.  Wheeloek,  33  Vt.  144^ 

6.  Gardner  v.  Winter,  117  Ky.  382,  78  Am.  Dec.  617,  applying  West  v. 

78  S.  W.  143,  63  L.R.A.  647.  Emety,  17  Yt  583,  44  Am.  Dee.  356, 

6.  As  to  variance  in  pleading  gen-  which  involved  an  action  for  frandn- 

eially,  see  Pleading,  voL  21,  p.  608  I«it  representationB  of  soundness. 


7.  West  V.  Emery,  17  Vt.  583,  44  (Mass.)  214,  13  Am.  Dec.  420. 
m.  Dee.  356.  11.  Wheeler  v.  Wheeloek,  S 

8.  Summers  v.  Yao^han,  35  Ind.  144,  78  Am.  Dee.  617. 
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10.  Hastings  v.  Lovering,  2  Pick. 
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breach,*'  nor  is  such  notice  required  in  ozxier  to  enaUe  the  seller  to 
test  or  ascertain  whether  the  alleged  defects  in  fact  existed  or  not." 
It  is  recognized,  however,  that  in  practice  there  is  danger  of  fraud  and 
false  claims,  when  notice  is  not  early  given  of  the  defect  alleged  to 
constitute  a  breach  of  the  wananty.  It  leads  the  buyer  into  tempta- 
tion. Hence  it  has  been  said  juries  should  listen  to  such  claims 
(never  presented  when  their  falsity  could  have  been  ascertained) 
with  great  caution.  The  proof  thereof  should  be  more  dear  than  if 
the  buyer  had  acted  with  liie  frankness  of  an  honest  maUj  willing  to 
allow  his  claims  to  be  tested.** 

522.  Provision  in  Contract  Requiring  Notice  Generally. — A  pro- 
vision is  frequently  inserted  in  the  contract,  especially  in  the  sale  of 
a  machine  when  it  also  contains  a  warranty  that  it  will  work  properly, 
that  notice  of  its  failure  to  work  properly  shall  be  given  to  the  seller, 
the  purpose  of  which  is  to  enable  him  to  remedy  the  defect  or 
furnish  another  machine.  It  is  wdl  settled  that  such  a  requirement 
is  binding  on  the  parties  and  the  giving  of  the  required  notice  is 
ordinarily  considered  a  condition  precedent  to  liability  of  the  seller 
on  his  warranty.**  A  general  provision  requiring  notice  of  defects 
relied  on  as  a  breach  of  warranty  to  be  given  within  a  specified  time 
has  been  held  in  some  cases  to  extend  only  to  defects  which  the  buyer 
discovered  or  should  have  discovered  within  the  time  hmited ;  **  and 
this  has  been  held  true  as  regards  defects  in  machinery  not  discovered 
or  discoverable  within  the  time  limited.*'  The  right,  however,  of 
the  parties  to  stipulate  or  require  notice  of  defects,  though  latent  and 
not  discoverable  by  the  exercise  of  ordinary  care,  to  be  given  within 


12.  Fisk  V.  Tank,  12  Wis.  276,  78  Esteriey  Mu^e  Co.,  3  N.  D.  220,  56 
AxxL  Dec  737.  N.  W.  5S0,  44  A  S.  B.  554;  Aultman, 

13.  Day  v.  Pool,  52  N.  T.  416,  11  etc.,  Co.  v.  Onnderaon,  6  S.  D.  226,  60 
AxjL  Rep.  719;  Taeoma  Coal  Co.  N.  W.  859,  56  A.  S.  B.  637;  Lewis  t. 
Bradley,  2  Wash.  60Q,  27  Pac.  454,  26  Hubbard,  1  Lea  (Tenn.)  436,  27  Am. 
A.  S.  R.  890.  See  also  Bregg  v.  ECil-  Bep.  775;  Marion  Mfg.  Co.  v.  Buehan- 
ton,  95  K  T.  517,  52  Am.  Rep.  63;  an,  118  Tenn.  238,  99  S.  W.  984,  12 
Larson  v.  Aultman,  etc.,  Co.,  86  Wis.  Ann.  Cas.  707,  8  L.R.A.(N.S.)  690. 
281,  56  N.  W.  916,  39  A.  S.  R.  893.  Not«:  136  A.  S.  B.  32;  50  L.BA. 

14.  Day  v.  Pool,  52  N.  Y.  416,  11  808;  1  LJl.A.(N.S.)  142;  11  LJI.A. 
Am.  Bep.  719.  (N.S.)  245;  50  L.B.A.(N.S.)  756  et 

16.  W.  T.  Adams  Maeh.  Co.  v.  Tar-  aeq.,  780,  783. 

ner,  162  Ala.  351,  50  So.  308,  136  A.  16.  W.  T.  Adams  Maehine  Co.  v. 

S.  B.  28;  Bnssell  v.  Murdock,  79  la.  Tamer,  162  Ala.  351,  50  So.  308,  136 

101,  44  N.  W.  237,  18  A.  S.  B.  348;  A.  S.  R.  28.  See  also  W.  F.  Main  Co. 

White  T.  Miller,  132  Ia.  144,  109  v.  Field,  144  N.  C.  307,  56  S.  K.  943, 

W.  465,  8  L.RA.(N.S.)  727:  Auto-  119  A.  S.  B.  956, 11  L.R.A.(N.S.)  245. 

Feden  Hay  Press  Co.  v.  Waid,  89  Note:  11  UBA.(N.S.)  245. 

Kan.  218, ,  131  Pae.  695,  50  L.BA.  17.  W.  T.  Adams  Machine  Co.  v. 

(K.S.)  783;  Main  Co.  v.  Field,  144  Tamer,  162  Ala.  351,  50  So.  308,  136 

N.  C.  307,  56  S.  E.  943,  U9  A.  S.  B.  A.  S.  B.  28. 

956,  U  L.B.A.(N.S.)  245;  Fah^  v.  Note:  60  L.B.A.(N.S.)  790. 
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a  limited  time  in  order  to  impose  any  liability  on  the  seller  on  his 
warranty,  when  clearly  expressed,  is  fully  recognized.*^ 

523.  Form  and  Snffldency  of  Notice. — In  form  the  notice  must 
ordinarily  conform  substantially,  at  least,  with  the  requirements  of 
the  contract**  Likewise  the  requirement  as  to  time  of  notice  must 
ordinarily  be  complied  with."  The  time  for  the  buyer  to  give  notice 
of  the  failure  of  the  machine  to  work  on  trial  does  not  commence  to 
run  while  the  seller's  agents  are  trying  to  make  the  machine  work, 
but  begins  to  run  only  when  they  cease  their  efforts  in  this  regard. 
And  a  proridon  for  immediate  notice  does  not  mean  the  shortest  time 
possible  in  which  notice  can  be  given ;  the  term  must  receive  a  sensible 
interpretation,  an  interpretation  favorable  to  the  general  object,  and 
consistent  witii  the  surrounding  conditions.  Allowance  should  bo 
made  for  the  engagements  of  the  parties,  the  distance  between  thraa, 
the  facility  for  communication,  and  any  other  incident  having  a  bear- 
ing. No  greater  despatch  can  be  required  than  is  fairly  just  and  rea-  • 
sonable  in  view  of  all  the  circumstances.*  If  no  time  for  the  required 
notice  is  specified  it  should  be  given  within  a  reasonable  time.'  If  the 
provision  merely  requires  notice  without  specifying  the  manner  in 
which  it  shall  be  given,  the  notice  must  be  given,  it  seems,  in  such  a 
way  that  the  seller  actually  receives  it  if  it  is  possible  to  do  so,  and  the 
sending  of  notice  by  mail  will  not  be  sufficient  if  the  letter  in  fact  is 
not  received  by  the  seller.  Still  under  the  general  rule  of  evidence  it 
will  bo  presumed,  subject  to  being  rebutted,  that  the  seller  received  the 
letter  if  it  is  shown  that  it  was  duly  mailed.* 

524.  Notice  to  Agent  of  Seller. — The  question  whether  notice  to 
the  seller's  agent  is  sufficient  depends  both  on  the  authority  of  the 
agent  and  the  terms  of  the  provision  requiring  the  notice.*  ^Vhere 
the  requirement  is  that  notice  be  given  the  seller  at  his  place  of  busi- 
ness by  registered  letter,  a  verbal  notice  to  the  local  agent  of  the  seller 
hy  whom  the  sale  was  made  has  been  held  manifestiy  insufficient.* 
And  where  the  sale  was  made  by  an  agent  of  the  seller  a  requirement 
that  notice  be  given  to  both  the  seller  and  the  agent  is  not  eufliciontly 
complied  with  by  giving  notice  to  the  agent  only,  on  the  tiieory  that 

18.  Note:  U  L.R.A.(N.S.)  245.        Word,  89  Kan.  218,  131  Pae.  595,  50 

19.  Lorens  v.  Hart^Parr  Co.,  146  L.RJ1.(N.S.)  783. 

Wis.  261,  131  N.  W.  446,  50  S.  Southern  Kngine,  etc.,  Works  v. 

(N.S.)  706.  Vaugfaan,  98  Ark.  388, 135  S.  W.  913, 

Note:  50  L.R.A.(N.S.)  788.  Ann.  Cas.  19120  1062.  See  Post  Ov- 

20.  Russell  v.  Kurdock,  79  la.  101,  ncs,  vol.  21,  p.  763,  as  to  the  pre- 
44  N.  W.  237,  IS  A.  S.  R.  348.  sumption  of  the  receipt,  by  the  ad- 
Note:  50  L.R.A.(N.S.)  789.  dieesee,  of  a  letter  dnlv  mailed. 

1.  Wood  Reaping,  etc.,  Co.  v.  Smith,     4.  Note:  50  IaR.A.'(K.S.)  791. 

50  Mich.  565,  15  "N.  W.  906,  45  Am.  5.  Aultman,  eto.,  Co.  v.  Gnnderson, 

Rep.  57.  6  S.  D.  226,  60  N.  W.  859,  65  A.  S. 

Note:  50  L,R.A.(N.S.)  790.  R.  837. 

2.  Auto-Fedan  Hay  PreBS  Ca  v.  Note:  1  LJt»A.(N.a)  14a 
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notice  to  the  iEtgent  is  notice  to  his  principal.*  So  where  the  require-  . 
ment  was  for  notice  to  the  seller  at  his  chief  place  of  business  in  a 
manner  to  assure  the  receipt  of  the  Bame,  it  has  been  held  that  the 
fact  that  the  seller  had  traveling  experts  going  around  the  country 
to  inspect  and  fix  machines  sold,  and  that  on  a  casual  visit  to  the 
buyer,  one  of  such  experts  acquired  notice  of  the  defects  in  the 
machine  sold  will  not  be  considered  a  sufficient  compliance  with  the 
requirement.' 

525.  Waiver  of  Notice  Generally. — The  provision  for  notice  being 
intended  for  the  benefit  of  the  seller,  the  necessity  for  giving  it  or 
defects  in  form  or  method  may  be  waived  by  bim;  ^  and  the  original 
contract  though  in  writing  may  be  modified  by  an  oral  agreement  as 
regards  the  requirement  of  notice.*  Ordinarily  any  objection  on  the 
part  of  the  seller  that  the  notice  he  received  is  not  in  accordance  with 
the  requirements  of  the  contract  is  waived  by  his  acting  thereon." 
Thus  persistent  efforts  on  the  part  of  the  seller  to  remedy  defects  in 
a  machine  sold,  after  the  expiration  of  the  time  limited  for  giving 
notice  of  its  defective  condition,  has  been  held  a  waiver  of  the 
required  notice."  So  where  it  is  clearly  shown  that  notice  was  in  fact 
given  the  seller,  though  the  method  of  conveyance  did  not  follow  the 
requirements  of  the  contract,  and  no  objection  to  the  method  used 
was  made  by  the  seller,  this  ^vill,  ordinarily,  be  deemed  a  sufficient 
compliance  with  the  requirement.** 

526.  Waiver  by  Agent — ^The  question  whether  an  agent  of  the 
seller  has  authority  to  waive  the  requirement  for  notice  depends  of 
course  on  the  extent  of  the  actual  or  ostensible  authority  of  the  agent.** 

6.  Fahey  v.  Esterley  Mach.  Co.,  N.  W.  446,  50  L.R.A.(N.S.)  796. 

3  N.  D.  220,  55  N.  W.  580,  44  A.  S.  Notes:    1   L.R.A.(N.S.)   142:  60 

R.  554.  L.R.A.(N.S.)  787,  796. 

Note:  50  L.R.A.(N.S.)  792,  798.  9.  Bannon  v.  C.  Aoltman,  80  Wis. 

7.  Anhman,  etc.,  Co.  v.  Gunderson,  307,  49  N.  W.  967,  27  A,  S.  R.  37.  As 
6  S.  D.  226,  60  N.  W.  859,  55  A.  S.  to  oral  modification  of  contracts  of 
R.  837.    See  also  Tahey  v.  Esterley  sale  generally,  see  supra,  par.  218. 
Machine  Co.,  3  N.  D.  220,  55  N.  W.  10.  Lorenz  v.  Hart-Parr  Co.,  .146 
580,  44  A.  S.  R.  554.  Wis.  261,  131  N.  W.  446,  50  L.R.A. 

Note:  1  L.R.A.(N.S.)  142.  (N.S.)  796. 

8.  Peterson   v.   Walter   A.   Wood  Note:  50  L.R.A.(N.8.)  797, 
Mowing,  etc.,  Machine   Co.,  97  la.  11.  Webster    City    First  National 
148,  66  N.  W,  96,  59  A.  S.  R.  399;  Bank  v.  Duteher,  128  la.  413,  104 
Webster  City  First  National  Bank  v.  N,  W,  497,  1  UR.A.(N.S.)  142. 
Duteher,   128  la.   413,  104  N.   W.  Note:  50  L.R.A.(N.S.)  787. 

497»  1  L.R.A.(N.S.)  142;  Detwiler  v.  12.  Anitman,  etc.,  Co.  v.  Gunderson, 

Downes,  119  Minn.  44, 137  N.  W.  422,  6  S.  D.  226,  60  N.  W.  859,  55  A.  S. 

50  L..R.A.(N.S.)  753;  Fabey  v.  Ester-  R.  837.    See  also  Webster  City  First 

ley  Mach.  Co.,  3  N.  D.  22Q,  55  N.  W.  National  Bank  v.  Duteher,  128  la. 

580,  44  A.  S.  R.  554;  Aultmar,  ate,  413,  104  N.  W.  497,  1  LJl.A.(N.S.) 

Co.  V.  Gunderson,  6  S.  D.  220,  60  142. 

N.  W.  859,  55  A.  S.  R.  837;  Lorenz  Note:  50  L.R.A.(N.S.)  791. 

T.  Hart-Parr- Co.,  146  Wis.  261,  131  13.  Peterson  v.  Walter  A.  Wood 
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The  fact  that  the  contract  of  sale  ezpieasly  stipulates  that  no  one  is 
authorized  to  add  to  or  abridge  the  warranty  does  not  prevent  an  agsat 
in  fact  authorized  to  do  so  from  waiving  the  requirement  as  to  notice.** 
The  agent  making  the  sale  may,  if  he  has  authority,  waive  a  strict 
compliance  with  tihe  requirement.*'  Ordinarily  where  the  provi8i<m 
requires  notice  to  be  given  both  to  ike  seller  and  to  his  local  agent, 
notice  to  the  agent  alone  will  not  be  deemed  sufficient,^*  and  where 
the  contract  expressly  required  notice  to  be  given  both  to  the  seller  and 
to  his  E^ent  by  whom  Hie  sale  was  made,  it  has  been  held  that  persons 
employed  under  the  direction  of  the  agent  to  set  up  and  keep  in  repair 
machines  sold  have  no  ostensible  authority  to  waive  the  required 
notice.*'  Where  the  seller  is  a  corporation,  and  can  act  therefore 
only  through  its  agents,  it  cannot  divest  itself  of  power  to  waive  a 
condition  for  its  benefit,  and  its  agents  working  in  its  interest  will  be 
presumed  to  h'ave  the  usual  power  exercised  by  other  agents  under 
similar  circumstances,  including  power  to  waive  requirements  as  to 
notice.**  Though  a  contract  of  sale  of  farm  machinery  required 
notice  in  writing  to  the  local  agent  by  whom  the  sale  of  farming 
machinery  was  made,  but  oral  notice  was  given  or  the  agent  was  pres- 
ent when  the  machine  was  tested  and  thus  knew  of  the  defects,  this 
had  been  held  a  sufficient  compliance,  where  no  objection  was  made 
by  the  agent  that  written  notice  was  not  given.**  The  total  failure 
of  the  buyer  to  give  the  required  notice  terminates  the  seller's  liabili- 
ty on  the  warranty,  and  ordinarily  an  agent  will  have  no  right  to 
waive  such  default  and  revive  liability  on  the  part  of  the  seller.** 

Mowing  Mach.  Co.,  97  la.  148,  66  16.  See  flapra,  par.  624. 

N.  W.  96,  59  A.  S.  R.  399;  Webster  17.  Fahey  v.  Esterley  Maeb.  Co.,  3 

City  First  National  Bank  v.  Duteher,  N.  D.  220,  55  N.  W.  580,  44  A.  S. 

128  la.  413,  104  N.  W.  497,  1  L.R.A.  R.  554.   See  also  Aultman,  etc.,  Co.  v. 

(N.S.)  142;  Fahey  v.  Esterley  Mach.  Gunderaon,  6  8.  D.  226,  60  N.  W.  859, 

Co.,  3  N.  D.  220,  55  N.  W.  580,  44  55  A.  S.  R.  837. 

A.  S.  R.  554;  Bannon  v.  C.  Aultman,  Note:  50  L.R.A.(N.S.)  801. 

80  Wis.  307,  49  N.  W.  967,  27  A.  S.  18.  Webster   City   First  National 

R.  'S7.  Bank  v.  Duteher,  128  la.  413,  104  N. 

Notes:    1    L.R.A.(N.S.)    142;    50  W.  497,  1  L.R.A.(N.S.)  142. 

L.R.A.(N.S.)  798  et  seq.  Note:  50  L.R.A.(N.S.)  796. 

14.  Peterson  v.  Walter  A.  Wood  19.  Peterson  v.  Walter  A.  Wood 

Mowinff,  etc.,  Maeh.  Co.,  97  la.  148,  Mowing,  etc.,  Mach.  Co.,  97  la.  148, 

66  N.  W.  96,  59  A.  S.  R.  399;  Webster  66  N.  W.  96,  69  A.  S.  R.  399.   See  aU 

City  First  National  Bank  v.  Duteher,  so  Webster  City  First  National  Bank 

128  la.  413,  104  N.  W.  497,  1  L.R.A.  v.  Duteher,  128  la.  413,  104  N.  W. 

(N.S.)  142.  497,  1  L.R.A.(N.S.)  142;  Auto  Fedan 

16.  Peterson  v.  Walter  A.  Wood  Hay  Press  Co.  v.  Ward,  89  Kan.  218, 

Mowinf?,  etc.,  Mach.  Co.,  97  la.  148,  131  Pae.  595,  50  L.R.A.(N.S.)  783. 

66N.  W.96,59A.S.  B.399;Webster  Note:  50  LJt^.(N.S.)  787,  797, 

City  First  National  Bank  v.  Butcher,  800. 

128  la.  413,  104  N.  W.  497,  1  L.RJI.  20.  Note:  60  L.BJl.(N.S.)  789. 
<N.S.)  142. 
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Return  of  Qoodi 

S27.  In  Ceneral,^ — ^It  is  a  well  settled  general  rule  Uiat  a  buyer 
may  retain  the  goods  sold  and  maintain  an  action  for  dapages  for 
breach  of  the  seller's  warranty,  and  is  not  required  to  return  or  to 
o£fer  to  return  the  goods.*  The  warranty  is  an  independent  contract, 
and  when  broken  may  be  sued  like  any  other  violated  contract.' 
This  is  held  according  to  the  better  view  to  include  the  warranty  of 
general  conformity  bulk  to  sample  where  the  sale  is  made  by 
sample;*  the  implied  warranty  of  fitness  for  the  intended  and  dis- 
closed purpose  for  which  a  chattel  ia  purchased ;  *  and  a  warranty  of 
title  when  several  chattels  are  sold  and  the  title  to  a  part  only  fails, 
tiie  buyer  in  such  a  case  being  permitted  to  retain  the  chattel  the 
title  to  which  is  good  and  recover  for  the  loss  of  the  others.*  Where 
an  express  warranty  of  quality  is  contained  in  an  executory  contract 
of  sale,  it  is  held  that  the  buyer  may,  if  the  defect  in  the  goods  is 
not  patent  or  open,  in  which  case  the  warranty  would  not  cover  such 
defect,*  retain  the  goods  after  acceptance  and  recover  for  a  breach  of 


'1,  BuMey    v.    Honold,    19    How.  653,  Ann.  Cas.  1917C  338;  Gilson  v. 

390,  15  U.  S.  (L.  ed.)  663  (announc-  Bingham,  43  Vt  410,  5  Am.  Rep.  289; 

ing  the  law  of  Louisiana) ;  Smeltzer  Tacoma  Coal  Co.  v.  Bradley,  2  Wasli. 

v.  White,  92  U.  S.  390,  23  U.  S.  (L.  600,  27  Pac.  454,  26  A.  S.  R.  890; 

ed.)  508;  Frith  v.  HoUan,  133  Ala.  Fisk  v.  Tank,  12  Wis.  276,  78  Am. 

583,  32  So.  494,  91  A.  S.  H.  54;  North  Dec.  737;  Larson  v.  Aultman,  etc.,  Co., 

Alaska  Salmon  Co.  v.  Hobbs,  etc.,  Co.,  86  Wis.  281,  56  N.  W.  915,  39  A.  S. 

159  Cal.  380,  113  Pac.  870,  120  Pac.  R.  893. 

27,  35  L.R.A.(N.S.)  501;  Van  Winkle  Notes:  11  A.  S.  R.  691;  16  A.  S. 

v.  Wilkins,  81  Ga.  93,  7  S.  E.  644,  12  R.  759;  1  LR.A.  339;  14  LJLA.  493; 

A.  S.  R.  299;  WoodrufE  v.  Graddy,  91  35  L.R.A.(N.S.)  509. 

6a.  333, 17  S.  E.  264,  44  A.  S.  R.  33;  2.  Gilson  v.  Bingham,  43  Vt.  410, 

Basfaman  v.  Taylor,  2  Ind.  App.  12,  5  Am.  Rep.  289. 

28  N.  E.  97,  50  A.  S.  R.  228;  Mar-  3.  Gascoigne  v.  Gary  Brick  Co.,  ?17 

chants',  etc.,  Sav.  Bank  v.  Fraze,  9  Mass.  302,  104  N.  E.  734,  Ann.  Cas- 

Ind.  App.  161,  36  N.  E.  378,  53  A.  S.  1917C  336;  Boorman  v.  Jenkins,  12 

R.  341;  Loxteroamp  v.  Lininger  Im-  Wend.  (N.  Y.)  566,  27  Am.  Dec.  158; 

plement  Co.,  147  la.  29,  125  N.  W.  Beime  v.  Dord,  5  N.  T.  95,  55  Am. 

830,  33  L.R.A.(N.S.)  501;  Hauss  v.  Dec.  321 ;  Foot  v.  Bently,  44  N.  Y.  166, 

Surran,  168  Ky.  686,  182  S.  W.  927,  4  Am.  Rep.  652;  Briggs  v.  Hilton,  99 

L.R.A.1916D  997;  Morse  v.  Moore,  83  N.  Y.  517,  3  N.  E.  51,  52  Am.  Rep. 

Me.  473,  22  Atl.  362,  23  A.  S.  R.  783,  63;  Jorgensen  v.  Geasell  Preased-Brick 

13  LR.A.  224;  Foot  v.  Bentley,  44  N.  Co.,  45  Utah  31,  141  Pac.  460,  Ann. 

Y.  166,  4  Am.  Rep.  652;  Day  v.  Pool,  Cas.  1917C  309. 

52  N.  Y.  416, 11  Am.  Rep.  719;  Brigg  Note:  25  L.R.A.(N.S.)  162. 

V.  Hilton,  99  N.  Y.  517,  52  Am.  Rep,  4.  Best  v.  FUnt,  58  Vt.  543,  5  Atl. 

63;  Argersinger  t.  MacNaag^ton,  114  192,  56  Am.  Rep.  570;  Getty  v.  Round- 

N.  Y.  535,  21  N.  E.  1022,  11  A.  S.  R.  tree,  2  Pin,  (Wis.)  379,  54  Am.  Dec. 

687;  Borrekins  v.  Bevan,  3  Rawle  138. 

(Pa.)  23,  23  Am.  Dec.  85;  Halloway  5.  McKnight       Devlin,  51  N.  Y. 

V.  Jaeoby,  120  Pa.  St.  583,  15  Atl.  487,  399,  11  Am.  Rep.  715. 

6  A.  S.  R.  737;  Greenwood  Cotton  6.  See  supra,  par.  491,  as  to  whetb- 

Mill  V.  Tolbert,  106  8.  C.  273,  89  S.  E.  er  a  warranty  covera  open  defects. 
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the  warranty.'  On  the  other  hand,  the  vidw  seema  to  have  been  taken 
in  some  jurisdictions,  especially  in  case  of  executory  sales  by  sample, 
that  the  liability  of  the  seller  for  defects  does  not  survive  the  accept- 
ance of  the  goods  by  the  buyer,  if  he  does  not  notify  the  seller  of  the 
defects  nor  return  or  offer  to  return  the  goods.*  The  right  to  retain 
the  goods  and  sue  for  breach  of  the  warranty  ia  not  affected  by  the 
fact  that  the  seller  was  dealing  with  the  property  of  others  to  whom  he 
was  required  to  account  for  the  proceeds  of  the  sale.' 

528.  Provision  in  Contract  for  Return  Generally. — ^The  parties  to 
a  solo  may  by  an  express  provision  limit  the  right  of  the  buyer,  in  case 
of  a  breach  of  warranty,  to  a  return  of  the  goods  and  recovery  of  the 
price,  and  where  such  is  the  case  the  buyer  cannot  maintain  an  action 
for  damages  unless  he  has  tendered  a  return  and  the  same  has  been 
refused  by  the  seller;*"  and  a  similar  effect  is  given  to  a  provision 
that  the  seller  shall  be  allowed  to  remove  property  sold  and  return  the 
price,  thus  limiting  his  liability  to  this  relief.**  The  parties  may 
stipulate  for  a  special  remedy  in  case  of  a  breach  of  warranty,  and  in 
such  an  event  they  are  limited  to  and  bound  by  the  remedy  thus  pro- 
vided.'*  In  the  case  of  the  sale  of  a  hoise,  where  the  remedy  tgr 

7.  Underwood  v.  Wolf,  131  HI.  425,  Press  Co.  v.  Ward,  89  Kan.  218,  131 
23  N.  E.  598,  19  A.  S.  R.  40;  Morse  Pac.  595,  50  L.R.A.(N.S.)  783;  Hauss 
V.  Moore,  83  Me.  473,  22  Atl.  362,  23  v.  Surran,  168  Ky.  680,  182  S.  W. 
A.  S.  R.  783,  13  L.R.A.  224;  Day  v.  927,  L.R.Aa916D  997;  Twin  City 
Pool,  52  N.  Y.  416,  11  Am.  Rep.  719;  Creamery  Co.  v.  Godfrey,  176  Mich. 
Fairbank  Canning  Co.  v.  Metzger,  118  109,  142  N.  W.  362,  50  L.R.A.(N.S.) 
N.  Y.  260,  23  N.  K  372,  16  A.  S.  R.  805;  Nutting  v.  Watson,  Woods  Bros., 
753.  etc.,  Co.,  84  Neb.  464,  121  N.  W.  582, 

Note:  23  A.  S.  R.  794.  25   L.R.A.(N.S.)    823;    Oilman  7. 

8.  Rutter  v.  Blake,  2  Har.  &  J.  WUUams,  167  N.  C.  312,  83  S.  B.  343, 
(Md.)  353,  3  Am.  Dee.  550 ;  Wall  Rice  Ann.  Cas.  1916A  687:  Wasatch  Or- 
Mill  Co.  V.  Continental  Supply  Co.,  36  chard  Co.  v.  Morgfm  Canning  Co.,  32 
Utah  121,  103  Pac.  242,  140  A.  S.  R.  Utah  229,  89  Pac.  1009,  12  L.R.A. 
815;  Barton  v.  Kane,  17  Wis.  37,  84  (N.S.)  540;  Head  v.  Tattersall,  L.  K. 
Ana.  Dec.  728.  See  supra,  par.  264  7  Exch.  7,  41  L.  J.  Exch.  4,  25  L.  T. 
et  seq.,  as  to  the  general  effect  of  ac-  N.  S.  631,  20  W.  B.  115,  6  Eng.  Rul. 
ceptance  by  the  buyer  as  a  waiver  of  Cas,  566. 

defects  in  the  quality  of  the  goods  Notes:  1  L.R.A.  646;  12  L.R.A. 
agreed  to  be  delivered  (n.S.)  542;  25  L.R.A.(N.S.)  823;  50 

N.  Vsra!  l^ot^^f M  ^  ^-^ 

fnyer'^of 'oVe'^frre^t'tL^'  s'e^  ^i'ty  Creamei^  Co.  v.  God- 

buyer  oi  one  wno  sens  as  agent,  see  ^^^^        ^^^^  ^^^^  ^ 

lo  '  Croich  Leake.  108  Ark.  322.  ^0  L.R.A  (N  S.)  805.  As  to  the  right 
157  S.  W.  390,  50  L.R.A.(N.S.)  774;  'he  seller  to  remedy  a  defect  or  sub- 
Fred  W.  Wolf  Co.  V.  Monarch  Re-  ^titute  other  property,  see  supra,  par. 
frigerating  Co.,  252  III.  491,  96  N.  E.  517. 

10G3,  50  L.R.A.(N.S.)  808;  White  v.  12.  White  v.  Miller,  132  la.  144, 109 

Miller,  132  la.  144,  109  N.  W.  465,  8  N.  W.  465,  8  L.R_A..(N.S.)  727.  See 

L.R.A.(N.S.}  727:  Auto-Fedaa  Hay  also  Wasatch  Orchard  Co.  v.  Morgan 
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breach  of  warranty  is  restricted  to  the  right  to  return  the  animal 
and  receive  another  of  equal  value  in  its  place,  it  is  generally  held 
that  the  death  of  the  horse,  without  fault  on  the  part  of  the  seller, 
before  there  is  any  offer  to  return  him,  or  demand  that  he  be  replaced 
by  another,  will  preclude  the  buyer  ftom  maintaining  an  action  for 
dunages  for  breach  of  the  warranty.*'  The  view,  however,  seems  to 
have  been  taken  that  though  it  would  have  been  necessary  for  the 
buyer  to  offer  to  return  the  horse,  if  it  had  not  died,  still  its  death, 
before  Uie  test  as  to  whether  it  complied  with  the  warranty,  will  not 
preclude  the  buyer  from  claiming  damages.'*  The  provision  for 
return  may  be  so  worded  as  to  apply  to  particular  breaches  only,  leav- 
ing the  buyer  to  his  action  for  damages  for  other  breaches,  and  where 
such  appears  to  have  been  the  intention  of  the  parties  it  will  be  given 
this  effect.*'  In  case  the  contract  is  procured  by  fraud,  the  buyer  is 
not  limited  to  a  return  of  the  chattel  on  a  breach  of  warranty,  though 
the  clause  conferring  that  right  so  provides.  He  can  retain  the  prop- 
erty and  claim  damages  for  the  fraud." 

529.  Provision  for  Return  Permissive  In  Form. — ^In  contradistinc- 
tion to  a  provision  mandatory  in  form,  a  provision  that  the  buyer  may 
return  the  goods  in  case  of  a  breach  of  warranty  without  limiting  him 
to  that  remedy  is  considei^  as  giving  him  a  mere  privilege  to  do  so, 
which  according  to  the  general  view  he  would  not  otherwise  have,  as 
the  breach  of  a  warranty  does  not  afford  ground  for  rescission,"  and 
be  may  still  retain  the  chattel  and  recover  damages ;  in  such  case  it 
remains  optional  with  the  buyer  whether  to  avail  himself  of  this 
special  remedy  or  to  resort  to  his  remedy  at  l$,yrM  And  since  a  dif- 
ferent construction  would  deprive  the  buyer  of  undisputed  legal  rights, 

Canning  Co.,  32  Utah  229,  89  Pac.  489,  15  Atl.  405,  1  L.R.A.  339;  Mer- 

1009,  12  L.R.A.(N.S.)  640.  chants',  etc.,  Sav.  Bank  v.  Fraze,  9 

13.  Nuttinff    V.    Watson,    Woods  Ind.  App.  161,  36  N.  E.  378,  53  A.  S. 
Bros.,  ete.,  Co.,  84  Neb.  464,  121  N.  B.  341;  Hauss  v.  Snrran,  168  Ky.  686, 
W.  582,  25  L.R.A.(N.S.)  823,  182  S.  W.  927,  L.E.A.1916D  997;  Kim- 
Notes:  25  L.R^(N.S.)  823  ;  50  ball,  etc.,  M%.  Co.  v.  Vroman,  35  Mich, 

L.R.A.(N.S.)  778.  310,  24  AnL  Rep.  558;  Sanford  v. 

14.  Note:  25  L.R.A.(N.S.)  823.  Brown  Bros.  Co.,  208  N.  Y.  90,  101 

15.  Detwiler  v.  Downes,  119  Minn.  N.  E.  797,  60  L.R.A.(N.S.)  778; 
44,  137  N.  W.  422,  50  L.R.A.(N.S.)  Bracken  v.  Fidelity  Trust  Co.,  42  Okla. 
753.  See  also  W.  T,  Adams  Macb.  Co.  118,  141  Pae.  6,  L.R.A.191SB  1216; 
v.  Turner,  162  Ala.  351,  50  So.  808,  Buttey  v.  Lunt,  Moss,  etc.,  Co.,  30 


Notes:  50  L.R.A.(N.S.)  754  et  seq.,  Loisseau  v.  Gates,  31  S.  D.  227,  140 

779  et  seq.;  Ann.  Cas.  1915D  1159.  N.  W.  258,  Ann.  Cas.  1915D  1157.  See 

16.  Note:  Ann.  Cas.  1915D  1159.  also  Sutherland  v.  Green,  49  Mont.  379, 
See  infra,  par.  628,  as  to  the  general  142  Pac.  636,  Ann.  Cas.  1916A  561. 
effect  of  a  warrant?  on  a  claim  tor  Notes:   12  L.R.A.(N.S.)  540  ;  25 
fraud.  L.B.A.(N.S.)  823  ;  50  L.R.A.(N.S.) 

17.  See  infra,  par.  568.  769,  776,  779,  805;  L.B.A.1916D  1160. 

18.  Shupe  V.  Collender,  56  Conn. 


136  A.  S.  R.  28. 


B.  I.  1,  73  Atl.  353,  136  A.  S.  R.  926; 
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the  courts  will  hold  the  privilege  givfsi  him  of  returning  the  goods  to 
be  an  alternative  remedy  unless  a  contrary  intention  clearly  appears 
^m  the  contract.** 

530.  Compliance  with  Provision  for  Retom. — The  return  must 
ordinarily  he  made  within  the  time  specified  tiierefor,**  and  where  no 
time  is  specified  it  should  be  made  within  a  reasonable  time.*  The  gen- 
eral doctrine  has  frequently  been  stated  that  the  buyer  under  a  war- 
ranty which  provides  in  substance  that  the  property  Aall  be  returned 
to  the  place  where  received  must  comply  strictly  with  this  requirement, 
it  being  a  condition  precedent  to  his  right  to  lescind.'  An  exception, 
however,  has  been  made  where  the  place  or  manner  of  return  was 
ambiguous,  or  the  requirement  undor  the  circumstances  unreasonable 
or  impossible  to  perform  without  committing  a  trespass  or  breach  of 
the  peace.  This  exception  would  seem  to  be  founded  in  reason  and 
in  harmony  with  the  rules  relative  to  the  construction  of  provisions 
relating  to  a  penalty  or  forfeiture,  where  a  forfeiture  is  claimed  for 
a  failure  to  comply  with  a  provision  uncertain  or-  unreasonable  as  to 
the  manner  or  place  of  performance.*  Where  the  properly  was 
shipped  to  the  buyer  and  received  by  him  at  a  railway  station  it  has 
been  held  under  a  provision  requiring  him  to  return  the  property  "to 
the  plaoe  where  received"  that  he  ia  not  required  to  deposit  or  place 
the  property  on  the  premises  of  the  railroad  company,  as  he  ought  not 
to  be  required  to  commit  a  treq>ass  in  order  to  comply  with  a  con- 
dition which  is  imposed  for  the  benefit  of  the  seller  nor  to  negotiate 
mth  the  railroad  freight  agent  for  permission  to  leave  the  property 
on  the  premises  of  the  company,  nor  to  assume  the  position  of  a  con- 
signor of  the  machinery,  nor  to  pay  charges.*  Conditions  precedent  on 
the  part  of  the  seller  to  the  duty  of  the  buyer  to  make  a  return  must 
of  course  be  performed;  otherwise  no  duty  is  imposed  on  the  iHiyer  to 
make  the  return.' 

531.  Waiver  of  Return.— The  provison  for  a  return  of  the  chattel 
to  the  place  where  received  or  the  Uke  being  for  the  benefit  of  the 
seller,  he  may  waive  a  compliance  therewith,*  as  where  an  engine  is 
retained  by  the  buyer  beyond  the  time  for  return  at  the  request  of  the 

19.  Note:  Ann.  Cas.  ldl5D  1169.         1  J.  I.  Case  Tfazcshing  Maeh.  Co.  v. 

20.  Oltman  v.  WiUiama,  167  N.  C.  Huber,  160  Mich.  92,  126  N.  W.  66, 
312,  83  B.  E.  348,  Ann.  Gas.  1916A  32  L.B.A.(N.S.)  212. 


1.  Auto-Fedan  Hay  Press.  Co.  t.  44,  137  N.  W.  42S^  50  LJl.A.(N.S.) 

Ward,  89  Kan.  218,  131  Fao.  595,  50  753;  Lorenz  v.  Hart-Parr  Co.,  146  Wia. 

L.R.A.(N.S.)  783.  261,  131  N.  W.  446,  60  LJUL(N.S.) 

a.  Note:  32  L.R.A.(N.S.)  212.  796. 

S.  J.  I.  Case  Threshing  Mach.  Co.  V.  Notes:  32  L.R.A.(N.S.)   214;  50 

Huber,  160  Mieh.  92,  126  N.  W.  66,  L.R.A.(N.&)  802;  Ann.  Cas.  191fiD 

32  L.BJl.(N.S.)  212  and  note.    See  1162. 
Contracts,  vol.  6,  pp.  724-726. 


587. 


Note:  50  L.R.A.{N.S.)  796. 


6.  Note:  32  LJl.A.(N.S.)  213. 
6.  Detwiler  v.  Downea,  119  IShxn. 
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seller  to  enable  him  to  remedy  defects  or  on  Ills  promise  to  do  so.^ 
If  the  contract  requires  the  chattel  to  be  retomed  at  a  certain  time, 
and  a  premature  offer  to  return  is  made,  the  failure  of  the  seller  to 
object  to  the  return  on  this  account  and  placing  hia  refusal  to  accept 
the  return  on  the  specific  ground  that  the  changed  condition  of  the 
chattel  was  such  as  to  deprive  the  buyer  of  his  right  to  return  has 
been  held  a  waiver  of  the  objection  that  the  return  was  premature.^ 
If  the  buyer  has  duly  tendered  a  return  and  the  seller  refuses  to  accept 
the  same,  the  buyer  may  then  resort  to -his  action  for  damages  or 
defend  against  an  action  for  the  price.*  And  under  the  general  rule 
that  the  law  will  not  require  a  vain  thing  to  be  done,  if  the  seller  has 
expressly  and  clearly  stated  that  he  will  not  accept  a  return,  the  buyer 
is  absolved  from  his  obligation  to  tender  a  return.^*  The  question  as 
to  wheth^  an  agent  of  the  seller  may  waive  the  required  return  de- 
pends on  his  actoal  or  ostensible  authority.**  It  has  been  held  that 
an  agent  having  power  to  sell  thrediing  machines  for  his  principal 
within  a  designated  territory  is  presumed  to  have  authority,  when  the 
buyer  refuses  to  accept  a  machine  because  of  defects  in  its  work,  to 
agree  that  it  may  be  retained  on  trial  a  longer  time  than  specified  in 
the  written  contract  of  sale,  and  that  it  should  be  fixed  up  and  made 
to  work  satisfactorily.** 


532.  General  Rule. — In  some  cases,  especially  the  very  early  ones, 
the  view  has  been  taken  that  where  the  buyer  resorts  to  his  claim  for 
damages  for  breach  of  a  warranty  of  quality,  soundness  or  the  like, 
the  general  damages  recoverable  are  the  difference  ill  the  actual  value 
of  the  article  sold  or  the  value  with  the  defects  and  the  price  paid ;  >* 
and  this  is  the  rule  adopted  in  some  jurisdictions  where  the  claim  for 
damages  is  based  on  the  fraud  of  the  seller.**  On  the  other  hand  the 
modem  view,  which  seems  to  prevail  even  in  jurisdictions  where  the 
rale  stated  above  was  first  announced,  is  that  the  buyer  may  recover 
as  general  damages  the  difference  between  the  actual  value  of  the 
article  sold  and  what  would  have  been  its  value  if  it  had  been  as  war- 
ranted,*' and  is  not  to  be  restricted  to  a  recovery  of  the  difference 

7.  Loraiz  r.  Hart-PftiT  Co.,  146  Wis.     Notes:  1  ULA.  646  ;  32  L.BA. 
261,  131  N.  W.  446,  50  UaA.(N.S.)  (N.S.)  214;  50  L.B.A.(N.S.)  778. 
796.  10.  Notes:  1  L.R.A.  646  :  32  L.R.A. 

Note:  50  LA.A.(N.S.)  SOS,  S04.       (N.S.)  214;  50  L.R.A.(N.3.)  803. 

8.  Rosenthal  v.  Bambo,  165  Ind.  684^     U.  Note:  60  L.R.A.(N.S.)  803. 

76  N.  £.  404,  3  L.R.A.(N.S.)  678.  12.  Bannon  v.  G.  Anltman,  ete.,  Co., 

9.  Rosenthal  t.  Rambo,  165  Ind.  80  Wis.  307, 49  N.  W.  967, 27  A.  S.  R. 
584,  76  N.  E.  404,  3  L.R.A.{N.S.)  678.  87. 

See  also  Sutherland  v.  Oreen,  49  Ifont  13.  Note:  40  Am.  Dee.  301 

379,  142  Pae.  636,  Ann.  Cas.  1916A  14.  See  infra,  par.  643. 


Meaaw9  of  DamageB 


561. 


16.  HatBh  T.  HePheraoB,  106  U.  S. 
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between  the  actual  value  of  the  chattel  and  the  price  paid."  It  has 
also  been  held  that  a  seller's  ignorance  of  the  manner  in  which  goods 
sold  by  him  have  been  packed  will  not  exempt  him  from  liability  for 
the  difference  between  the  value  of  the  packages  in  their  actual  con- 
dition and  what  it  would  have  been  if  the  packages  had  been  uniform 
and  corresponded  with  the  samples  by  which  the  sale  was  effected." 
That  this  rule  is  sound  in  principle  is  evident.  A  warranty  on  the 
sale  of  a  chattel  is,  in  legal  effect,  a  promise  that  the  subject  of  sule 
corresponds  with  the  warranty,  in  soundness  or  other  quality  to  which 
it  relates;  and  is  always  so  stated  in  the  declaration  when  this  is 
technically  framed.  It  naturally  follows  that  if  the  subject  proves 
defective  within  the  meaning  of  the  warranty,  the  stipulation  can  be 
satisfied  in  no  other  way  than  by  making  it  good.  That  cannot  be 
done  except  by  paying  to  the  buyer  such  sum  as,  together  with  the 
cash  value  of  the  defective  article,  shall  amount  to  what  it  would  have 
been  worth  if  the  defect  had  not  existed."  Furthermore,  there  is  no 
right  in  the  buyer,  according  to  the  general  rule,  to  return  the  article 
and  recover  the  price  paid,  unless  there  is  fraud  or  an  express  agree- 
ment for  a  return."  This  view  is  also  taken  in  most  jurisdictions 
where  tlie  buyer  sues  in  tort  for  fraudulent  representations  on  the  part 

709,  26  U.  S.  (L.  ed.)  1139;  Berry  v.  Gates,  31  S.  D.  227,  140  N.  W.  258, 

Sliannon,  08  Oa.  459,  25  S.  E.  514,  68  Ann.  Cas.  1915D  1157;  Woodward  v. 

A.  S.  R.  313;  Bushman  v.  Taylor,  2  Thacher,  21  Vt.  580,  52  Am.  Dec.  73; 

Ind.  App.  12,  28  N.  E.  97,  60  A.  S.  R.  Fiske  v.  Tank,  12  Wis.  276,  78  Am. 

228;  Meyer  v.  Green,  21  Ind.  App.  Dec.  737;  Northern  Supply  Co.  v. 

138,  61  N.  E.  942,  69  A.  S.  R.  344;  Wangrard,  123  Wis.  1, 100  N.  W.  1066, 
Douglass  V.  Moses,  89  la.  40,  56  N.  W.  107  A.  S.  R.  984;  Studebaker  Corp.  v. 
271,  48  A.  S.  R.  353;  Loxtercamp  v.  Hanson,  24  Wyo.  222,  157  Pac.  582, 
Lininger  Implement  Co.,  147  la.  29,  100  Pac.  336,  Ann.  Cas.  1917E  657; 
125  N.  W.  830,  33  L.R.A.(N.S.)  601;  Smith  v.  Green,  L.  K.  1  C.  P.  Div. 
Hauss  V.  Surran,  168  Ky.  686,  182  S.  92.  46  L.  J.  C.  P.  28,  33  L.  T.  N.  S. 
W.  927,  L.R.A.1916D  997;  Tuttie  v.  672,  24  W.  R.  142,  23  Eng.  Rul.  Cas. 
Brown,  4  Gray  (Mass.)  457,  04  Am.  566. 

Dec.  80;  Bradford  v.  Manly,  13  Mass.  Notes:  SS  Am.  Dee.  592;  39  Am. 

139.  7  Am.  Dec.  122;  Voorheea  v.  Earl,  Dec.  197;  40  Am.  Dec.  303;  52  Am. 
2  Hill  (N.  Y.)  288,  33  Am.  Dec.  588;  Dec.  73;  64  Am.  Dec.  83;  18  L  R.A. 
Cary  v.  Grumnn,  4  Hill  (N.  Y.)  625,  3S5;  52  L.R.A.  233;  34  L.R.A.(N.S.) 
40  Am.  Dec.  299;  Passinger  v.  Thorn-  697:  23  Eng.  Rul.  Cas.  672. 

bum,  34  N.  Y.  634,  00  Am.  Dec.  763;  16.  Douglass  v.  Moses,  89  la.  40,  66 

Hardie-Tyncs  Mfg.  Co.  v.  Easton  Cot-  K.  W.  271,  48  A.  8.  R.  353;  Cary  v. 

ton  Oil  Co.,  150  N.  C.  160,  63  S.  E.  Qruman,  4  HiU  (N.  Y.)  625,  40  Am 

676,  134  A.  S.  R.  899;  Hampton  Dee.  290. 

Ouano  Co.  v.  Hill  Live  Stock  Co.,  168  17.  Fuller  v.  Cowell,  8  La.  Ann.  136. 

N.  C.  442.  84  S.  E.  774,  L.R.A.1015D  68  Am.  Dec.  676. 

875;  Wiggins  v.  Jackson,  31  Okla.  292,  18.  Csry  v.  Gmman,  4  Hill  (N.  Y.) 

121  Pac.  662,  43  L.R.A.(K.S.)  153;  626,  40  Am.  Dee.  290.   See  also  Voor- 

Ogden  V.  Beatty,  137  Pa.  St.  197,  20  hees  v.  Earl,  2  HiU  (N.  T.)  288,  38 

Atl.  620,  21  A.  S.  R.  862;  Western  Am.  Dee.  588. 

Twine  Go.  v.  Wright,  11  S.  D.  521,  78  19.  Sea  infra,  par.  668. 

N.  W.  942,  44  LJLA.  436;  Loisaeau  v. 
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of  the  buyer.**  Where  there  is  no  commodity  on  the  market  which 
will  conform  to  the  seller's  warranty,  there  is  no  criterion  for  estimat- 
ing what  the  chattel  would  be  worth  if  it  had  conformed  to  the  war- 
ranty, and  in  such  a  case  it  has  been  held  that  the  general  damages 
recoverable  must  be  limited  to  the  difference  between  the  agreed  price 
and  the  actual  value  of  the  chattel.*  The  damages  for  breach  of  war- 
ranty of  a  machine  a  part  of  which  breaks  down  are  not  nccesRarily 
the  amount  paid  for  a  new  part,  and  where  an  unreasonable  price  is 
paid  therefor  the  recovery  has  been  denied*  For  the  purpose  of  fixing 
the  general  damages,  the  difference  in  value  is  to  be  estimated  as  of  the 
time  and  place  of  delivery 

533.  Determination  of  Value  In  Defective  Condition. — ^Where  the 
buyer  sells  the  defective  article,  using  reasonable  care  in  so  doing  to 
secure  the  best  price,  it  seems  that  the  price  so  received  by  him  will 
fix  the  value  of  the  article  in  its  defective  condition  for  the  purpose  of 
fbdng  the  amount  of  the  buyer's  damages.  And  where  the  warranty 
was  of  soundness  in  a  horse  sold,  it  has  been  held  that  the  buyer  may 
resell  him  in  his  diseased  condition  and  is  not  required  to  incur  the 
trouble  and  riidc  of  keeping  him  in  order,  by  experiments  in  medical 
or  other  treatment,  to  ascertain  if  he  could  not  be  cured  and  made 
more  valuable,  and  if,  in  disposing  of  him,  he  acted  with  common 
prudence  and  discretion,  the  price  obtained  for  him  sliould  be  deemed 
the  proper  measure  of  his  value,  even  though  the  purchaser  thereafter 
by  his  treatment  effected  his  cure.^  Evidence  as  to  what  a  person 
offered  the  buyer  for  the  chattel  and  that  the  offer  was  refused  has 
been  held  inadmi^jsible  in  the  seller's  favor  to  prove  its  value.*  ' 

534.  Effect  Given  to  Price  Paid  as  Affecting  Damages. — Tt  does 
not  add  to  or  detract  any  from  the  force  or  compass  of  the  warranty 
that  the  buyer  may  have  paid  a  greater  or  less  price  than  the  actual 
value  of  the  property  hod  it  been  as  warranted.  Still  though  the  price 
paid  does  not  itself  affect  the  measure  of  damages  recoverable,  effect 
is  given  thereto  for  the  purpose  of  determining  wl\at  the  value  of  the 
article  would  have  been  if  it  had  been  as  warranted.*  And  it  has 
been  said  that  the  agreed  price  is  strong  evidence  of  the  actual  value; 

20,  See  infra,  par.  643.  4.  Woodward  v.  Tliacher,  21  Vt.  5S0, 

1.  Huyett-Smitb  Mfg.  Co.  v.  Qray,  52  Am.  Dec.  73.  As  to  tlie  somewtiat 
129  N.  C.  438,  40  S.  £.  178,  57  Ii.it.A.  analogous  right  of  the  seller  to  r&<iell 
193.  on  account  of  a  buyer  wlio  refuses  to 

2.  Fairbanks  Steam  Shovel  Co.  v.  accept  delivary  and  tuus  fix  the  market 
Holt,  79  Wash.  361,  140  Pac.  394,  value,  see  supra,  par.  376  et  seq. 
L.R.A.1915B  477.  5.  Finley  v.  Quirk,  9  Minn.  104,  86 

8.  Bushman  v.  Taylor,  2  Ind.  App.  Am.  Dec.  93. 
12,  28  N.  E.  97,  60  A.  S.  R.  223;     6.  Gary  v,  Gruman,  4  HiU  (N.  Y.) 
Meyer  v.  Oreen,  21  Ind.  App.  138,  51  625,  40  Am.  Dec  209. 

fi.  042,  09  A.  S.  fi.  344.  Note:  40  Am.  Dee.  301 
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and  this  should  never  be  departed  fnnn,  unless  it  be  clear  that  sudt 
value  was  more  or  less  than  the  sum  at  which  the  parties  fixed  it* 

535.  Interest. — ^In  a  number  of  cases  the  buyer  has  been  permitted 
to  recover  interest  on  his  damages  arising  from  the  breach  of  warranty 
when  such  damages  were  readily  ascertainable.^  On  the  other  hand 
the  damages  recoverable  for  breach  of  warranty  as  to  the  quality  or 
condition  of  the  subject  matter  of  the  sale  are  usually  unliquidated 
in  their  nature  and  not  easily  ascertainable  and  interest  thereon  can- 
not as  a  general  rule  be  recovered  before  they  have  been  Uquidated 
by  judgment,  or  at  least  prior  to  the  commencement  of  the  action; 
this  is  in  pursuance  of  the  general  rule  denying  the  recovery  of  interest 
on  an  unliquidated  claim  though  arising  out  of  contract.*  Thus 
where  the  warranty  relates  to  quality,  the  buyer  is  not  entitled  to 
interest  from  the  time  of  sale  on  the  difference  between  the  actual 
value  of  the  article  and  what  it  would  have  been  worth  if  it  had  been 
as  warranted;  so  where  the  warranty  relates  to  the  kind  of  seed  sold, 
interest,  on  the  difference  in  value  of  the  crop  raised  and  the  crop 
which  would  have  been  raised  if  the  seed  had  been  as  warranted,  from 
the  time  the  crop  could  have  been  sold,  is  not  reooveraUe,  aa  it  falls 
within  the  general  rule  denying  the  recovery  of  interest  on  unliqui- 
dated demands,'^  and  it  has  been  held  in  such  a  case  that  interest  is 
not  recoverable  even  from  the  time  of  the  commencement  of  the 
action.'*  On  the  other  hand  where  the  seed  failed  to  germinate, 
interest  on  the  expenses  incurred  in  the  planting  of  the  same  has  been 
allowed.*' 

536.  Special  or  Consequential  Damages;  General  Rule. — Where 
a  buyer  confiding  in  a  warranty  has  suffered  consequential  loss,  the 
damages  ^ould  make  good  the  defects  in  the  property  sold,  and  also 

such  additional  loss  as  is  the  direct  consequence  of  the  seller's  breach 
of  his  warranty,'*  but  remote  or  speculative  damages  not  reasonably 

7.  Cary  v.  Gruman,  4  Hill  (N.  T.)  to  the  damages  for  breach  of  warranty 
625,  40  Am.  Dee.  299.  in  regard  to  the  kind  or  condition  of 

8.  Note:  28  L.R.A,(N.S.)  49.  seed  generally,  see  infza,  par.  642. 

9.  White  V.  Miller,  71  N.  Y.  118,  27  14.  Dushane  v.  Benedict,  120  0.  S. 
Am.  Rep.  13,  78  N.  Y.  393,  34  Am.  630,  7  S.  Ct.  696,  30  U.  S.  (L.  ed.) 
Rep.  544;  Lewis  v.  Roontre^  79  N.  C.  810;  Shearer  v.  Patk  Nurseiy  Co.,  103 
122,  28  Am.  Rep.  309.  Cal.  415,  37  Pac  412,  42  A.  S.  R.  125; 

Notes:  31  Am.  Rep.  498  ;  28  L.B.A.  Butler  t.  Moore,  68  Oa.  780,  45  Am. 

(N.S.)  49.  Rep.  508;  Joy  v.  Bitzer,  77  la.  73,  « 

See  Interbst,  vol.  15,  p.  7.  N.  W.  575,  3  L.R.A.  184;  Tyler  v. 

10.  Lewis  V.  Ronntree,  79  N.  C.  122,  Moody,  111  Ky.  191,  63  S.  W.  433,  98 
28  Am.  Rep.  309.  A.  S.  R.  406,  54  L.R.A.  417;  Sapp  v. 

11.  White  V.  Miller,  71  N.  Y.  118,  Bradfield,  137  I^.  308,  125  S.  W.  721, 
27  Am.  Rep.  13.  136  A.  S.  R.  291;  Thorns  v.  Dmgley, 

Note:  37  L.R.A.(N.S.)  88.  70  Me.  100,  35  Am.  Rep.  310;  Leavitt 

12.  White  V.  Miller,  78  N.  T.  393,  v.  Fiberloid  Co.,  196  Mass.  440,  82  N. 
34  Am.  Rep.  544.  £.  682,  15  L.R.A.(N.S.)  866;  Oas- 

18.  Kote:  37  L.B.A.(N.S.)  88.   As  eoigne  v.  Cary  Briek  Co.,  217  Mass. 
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within  the  contemplation  of  fhe  parties  are  not  recoverable.**  As 
regards  special  damages  the  buyer  is  not  limited  to  the  time  of  the 
breach,  but  may  recover  damages  sustained  up  to  the  time  when  tho 
breach  is  discovered,  or  with  ordinary  care  and  attention  might  have 
been  discovered.**  Some  wdl  considered  cases  make  a  distinction 
between  cases  of  mere  breach  of  warranty  and  cases  of  fraudulent  rep- 
resentation of  qualitiea  not  possessed,  or  fraudulent  concealment  of 
known  unfitness  for  the  service  the  seller  knows  the  buyer  has  in  view 
in  making  the  purchase,  and  regard  the  latter  class  of  cases  as  calling 
for  a  broader  conception  of  the  consequential  damages  recoveraUe.*' 
It  is  not  easy  to  draw  the  line  between  damages  which  are  to  be  con- 
sidered as  the  direct  consequences  of  a  defect  in  an  article  sold  with 
warranty  of  soundness  and  those  damages  which  are  re^mied  as  too 
remote  or  speculative.  A  statement  of  the  facts  and  of  the  decisions 
rendered  thereon,  in  the  cases,  will  best  tend  to  elucidate  the  principles 
applied  by  the  courts  ** 

537.  Application  of  Rule  Generally. — Where  the  warranty  was  as 
to  the  quantity  of  the  goods  shipped  to  the  buyer  and  the  latter  with- 
out inspection  shipped  them  to  a  foreign  country  and  paid  import 
duties,*  exacted  by  such  country,  in  ^cordance  with  the  invoice  from 
the  sc^er,  it  has  been  held  that  the  excess  of  duties  so  paid  is  not 

302,  104  N.  E.  78^  Ann.  Caa.  1917G  breaking  of  defeetive  eairiage  pole) ; 
336;  Passinger  v.  Thorbiuii,  34  N.  T.  Smith  v.  Green,  1  G.  P.  D.  92,  45  L. 
634,  90  Am.  Deo.  753;  Milbum  v.  Bel-  J.  C.  PI.  28,  33  L.  T.  N.  S.  672,  24  W. 
loni,  39  N.  Y.  63,  100  Am.  Dec.  403:  B.  142,  23  Eng.  Rnl.  Gas.  666. 
Swain  Sehieffelin,  134  N.  Y.  471,  31  Notes:  40  Am.  Dec  304;  90  Am. 
K.  E.  1026,  18  LJEI.A.  385;  Haynor  Dee.  760;  100  Am.  Dec.  405;  136  A. 
ICf^.  Ca  T.  Davis,  147  N.  G.  267,  61  6.  B.  295;  18  L.ILA.  385  :  6  Eng.  Rnl. 
S.  E.  64,  17  IiJt.A.(N.S.)  193  (cost  Gas.  625. 

of  licoise  fee  necessary  to  resell  bever-  16.  Hevring  v.  Skaggs,  62  Ala.  180» 
age  wananted  in  sale  to  merchant  to  34  Am.  Rep.  4;  Hai^ons  t.  Ablon,  3 
be  nonalc<Aolie) ;  Livermore  Fomidry,  Denio  (N.  Y.)  406,  45  Am.  Dee.  481; 
ete.,  Co.  V.  Union  Compress,  ete..  Go.,  Birdsinger  v.  McConniek  Harvestins; 
105  Tenn.  187, 58  S.  W.  270, 63  L.R.A.  Kacb.  Ca,  183  N.  Y.  487, 76  N.  E.  611, 
482  (injuiy  to  plant  and  loss  of  rental  5  Ann.  Gas.  586,  3  L.R.A.(N.S.)  1047. 
use  caused  by  explosion  of  defective  16.  Shearer  v.  Park  Ninsery  Co.,  103 
boiler) ;  Jones  v.  Georg«,  61  Tex.  345,  Gal.  415,  37  Pac.  412,  42  A.  8.  R.  125. 
48  Am.  Rep.  280;  on  prior  appeal,  50  17.  Herring  v.  8ka£^,  62  Ala.  180, 
Tex.  149, 42  Am.  Rep.  689;  Jorgensen  34  Am.  Rep.  4.  See  infra,  par.  644, 
T.  OoBsell  Pressed  Brick  Co.,  45  Utah  as  to  damages  recoverable  for  fraud 
31,  141  Pae.  460,  Ann.  Gas.  1917C  on  the  part  of  the  seller  generally. 
309;  Gent  v.  Jones,  82  Grat  (Va.)  18.  Herring  t.  Skaggs,  62  AJfa.  180, 
S18,  34  Am.  Rep.  773;  Fisk  v.  Tank,  34  Am.  Rep.  4  (renewing  a  large  num- 
17  Wis.  276,  78  Am.  Dee.  737;  Nor-  ber  of  decisions  in  tide  country  and  in 
them  Supply  Co.  v.  Wangard,  123  Ei^land);  Leavitt  v.  Fiberloid  Co., 
Wis.  1,  100  N.  W.  1066, 107  A.  8.  R.  196  Mass.  440, 82  K.  E.  682, 15  L.R.A. 
i)84;  RandaU  v.  Newson,  2  Q.  B.  D.  (K.S.)  855  (ecmtaining  eztttisive  re- 
102,46  .L.J.  Q.B.259,  36L.T.  N.  S.  view  of  cases) . 
164,  25  W.  R.  313,  23  Eng^  Bol.  Gas.  Kote:  40  Am.  Dec.  304. 
480  (injury  to  buyw's  horse  &om  See  the  paragraphs  following; 
R.  G.  L.  Vol.  XXrV.— 17.  257 
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recov^able,  as  such  loss  is  not  the  direct  and  immediate  consequence 
of  the  breach; and  where  the  warranty  was  as  to  the  condition  or 
quality  of  a  safe  sold  as  burglar  proof,  damages  from  the  loss  of 
valuable  articles  stolen  from  the  safe  by  burglars  have  been  held  too 
remote  for  recovery,  in  the  absence  of  a  showing  of  fraud.-"  On  the 
other  hand  where  the  action  was  for  breach  of  w^anty  as  to  the 
fitness  of  boxes  to  be  used  for  packing  merchandise,  such  as  tobacco, 
the  resulting  injury  to  the  merchandise  has  been  held  recoverable,' 
and  the  same  is  ordinarily  true  as  to  loss  from  leakage  of  barrels  sold 
by  a  manufacturer  which  were  on  account  of  defective  manufacture 
unfit,  for  holding  the  liquids.'  So  where  the  seller  of  coal  dust  is 
notified'  that  it  is  to  be  used  in  the  manufacture  of  brick,  and  that  if 
it  is  mixed  with  soft  coal  dust  it  will  damage  or  d^troy  the  brick,  and 
he  warrants  thdt  it  is  not  so  mixed,  and  the  brick  of  the  buyer  are 
damaged  by  its  use  on  account  of  the  mixture,  such  special  damages 
have  been  held  recoverable ;  •  and  where  defective  carriage  springs 
were  sold  to  a  manufacturer  which  were  placed  by  him  in  his  carriages, 
the  expense  of  removing  and  replacing  the  same  has  been  held  recover- 
able.^ Likewise  for  breach  of  a  warranty  that  matenai  to  be  used  in 
manufacture  will  not  ignite  in  the  ordinary  course  of  manufacture, 
loss  of  personal  property  caused  by  its  ignition  has  been  held  recover- 
able.* Where  potatoes  are  sold  to  a  dealer  with  a  warranty  as  to 
quality,  the  seller  is  chargeable  with  knowledge  that  they  may  be 
mixed  by  the  dealer  with  other  potatoes,  and  may  be  held  liable  for 
injury  to  such  other  potatoes.'  So  where  in  place  of  paris  green  asked 
for  to  be  used  for  the  purpose  of  spraying  a  crop,  a  different  and 
useless  drug  was  given,  special  damages  resulting  from  the  loss  of  the 
crop  have  been  held  recoverable.'  Where  the  breeding  qualities  of  a 
stallion  were  warranted  and  he  proved  sterile,  in  addition  to  general 
damages  the  buyer  has  been  held  entitled  to  recover  the  expenses 
ihcurrad  in  ,advertiang  and  caring  for  the  stallion  during  the  first 

19.  Hargona  v.*  Ablon,  3  Denio  (M.  Mass.  440,  82  K.  E.  682,  IJS  L.R.A. 
Y.)  406,  45  Am.  Dee.  481.  (N.S.)  855. 

20.  Herring  v.  Skaggs,  62  Ala.  180,  6.  Northern  Supply  Co.  v.  Wangard, 
34  Am.  Hep.  4.  123  Wis.  1, 100  N.  W.  1066,  107  A.  S. 

1.  Gerst  V.  Jones,  32  Grat.  (Va.)  R.  984. 

618,  34  Am.  Rep.  773.   See  also  Nortb  •  7.  Jones  v.  George,  61  Tex.  345,  48 

Alaska  Salmon  Co.  v.  Hobbs,  159  Cat.  Am.  Rep.  280.    Tlie  measure  of  the 

380,  113  Pae.  870,  120  Pac.  27,  35  special  damages  in  tbia  case  was  lield 

L.R.A.(N.S.)  501.  to  be  the  value  of  tlie  crop  just  before 

2.  Poland  v.  Uiller,  95  Ind.  387,  48  its  destruction,  with  tlie  eost  of  the 
Am.  Rep.  730.  compound  and  its  preparation  and 

3.  Milbum  v.  Belloni,  39  N.  Y.  63,  application,  and  interest  on  the  moneys 
100  Am.  Dec.  403.  thus  expended. 

4.  Tlioms  v.  Dingley,  70  Me.  100,  35  As  to  tlie  damages  recoverable  for 
Am.  Dec.  310.  breach  of  warranty  in  the  aale  of  seed, 

Note:  6  Eng.  Rnl.  Gas.  62Sl  see  infr%  par.  642. 

5.  I^vitt  T.   Fiberloid  Co.,  106 
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bleeding  season.*  Where  the  quality  of  material^  Buch  as  bricks,  sold 
to  be  used  by  the  buyer  in  perforzDing  a  building  contract,  was  war- 
ranted, and  on  account  of  latent  defects  the  buyer  was  required  to 
tear  down  a  wall,  his  loss  on  this  account  has  been  held  reoorerable 
as  special  damagesi* 

538.  Profits  or  Gains  PreveMed  GjBneraUy. — ^Profits  or  gains  pre- 
vented, as  well  as  losses  sustained,  may  be  recovered  as  damages  for  a 
breach  of  contract,  where  they  can  be  rendered  reasonably  certain  by 
evidence,  and  have  naturally  resulted  from  the  breach,***  and  this  rule 
is  applied  as  to  damages  for  breach  of  a  warranty.*^  Thus  where  the 
article  was  purchased  for  the  disclosed  purpose  of  resale  in  another 
market,  the  buyer  has  been  permitted  to  recover  as  damages  the  dif- 
ference between  what  the  article  sold  for  after  transportation  to  such 
market  and  what  it  would  have  then  sold  for  if  it  had  been  as 
warranted.**  So  where  a  refrigerating  plant  failed  to  keep  perishable 
provisions  in  a  good  condition  as  warranted,  profits  which  the  buyer 
would  have  made  from  the  sale  of  provisions,  which  were  damaged, 
have  been  held  recoverable  against  the  objection  that  the  measure  of 
damages  is  the  cost  of  so  changing  the  refrigerator  as  to  obviate  the 
defect  and  make  it  conform  to  the  warranty.**  The  mere  fact,  how- 
ever, that  the  buyer  on  account  of  the  defective  condition  of  the 
property  lost  an  opportunity  to  make  an  advantageous  resale  has  been 
held  not  to  entitle  him  to  recover  the  profits  he  would  have  made  on 
such  resale.**  If  the  claim  for  loss  of  profits  is  remote  and  speculative 
recovery  therefor  is  denied;  **  and  it  has  been  said  that  loss  of  profits 
cannolT  be  recovered  when  the  profits  are  speculative,  conjectural, 
dependent  on  chances,  or  have  no  reference  to  the  nature  of  the  con- 
tract and  the  breach ;  nor  when  the  damages  largely  exceed  the  contract 
price,  unless  such  a  result  was  within  the  contemplation  of  the 

8.  Loissean  t.  Gates,  31  S.  D.  227,  recovery  of  losses  inenrred,  anticipated 
140  N.  W.  258,  Ann.  Cas.  1915D  1157.  profits,  etc.,  where  the  seller  fails  to 

9.  Qascoigne  v.  Gary  Brick  Co.,  217  make  delivery. 

Mass.  302,  104  N.  £.  734>  Ann.  Cas.  12.  Lewis  v.  Ronntree,  79  N.  C.  122, 
19170  330.  28  Am.  Rep.  309. 

10.  See  Dauagks,  vol.  8,  p.  501  et     Note:  52  L.R.A.  237. 

seq.  13.  Beeman  v.  Banta,  118  N.  Y.  638^ 

11.  Woleott  V.  Mount,  38  N.  J.  L.  23  N.  E.  887,  16  A.  S.  R.  779. 
496,  20  Am.  Rep.  425;  Passinger  v.     Note:  52  L.R.A.  234. 

Thorbum,  34  N.  T.  634,  90  Am.  Deo.  14.  McAIpin  v.  Lee,  12  Conn.  129, 

753;  White  v.  Miller,  71  N.  Y.  118,  27  30  Am.  Dec.  609. 

Am.  Rep.  13;  Beeman  v,  Banta,  118  Note:  62  L.R.A.  238. 

N.  Y.  538,  23  N.  E.  887,  16  A.  S.  R.  15.  Ferine  Maeh.  Co.  v.  Back,  90 

779;  Lewis  v.  Ronntree,  79  N.  C.  122,  Wash.  344,  166  Pae.  20,  Ann.  Cas. 

28  Am.  Rep.  309.  1917C  341. 

Notes:  90  Am.  Dec.  760;  52  L.R.A.  Notes:  62  LJLA.  233;  2  British  RuL 

233  et  eeq.;  2  British  Rnl.  Cas.  84.  Cas.  83. 

See  supra,  par.  340  et  aeq.,  as  to 
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^partieB.''  -As  a  generai  nzlo  it  seems  the  loss  of  th«  profits  of  a  business 
that  has  been  interrupted  cannot  be  reoorered  unless  the  parties  are 
fihown  to  have  contemplated)  or  can  reascmably  be  presumed  to  have 
contemplated,  such  loss  At  the  time  the  contract  was  made;  and 
this  role  has  been  applied  in  a  number  of  cases  where  the  warranty 
was  as  to  the  cE^acity  and  quality  of  machinery  furnished  for  a 
manufacturing  plant.'^ 

539.  Reimbursement  for  Liabilities  Incurred  on  Resale.— Where 
the  property  ia  sold  and  purchased  by  the  buyer  for  resale  and  is 
resold  by  him  with  a  like  wamnty  to  that  of  his  seller,  special  dam- 
ages recovered  by  the  subpurchaser  against  the  buyer  for  breach  of 
the  latter's  warranty  may  be  recovered  ordinarily  by  the  buyer  from 
his  seller;  this  rule  was  announced  in  England  at  quite  an  early  date, 
and  has  been  consistently  followed  both  there  and  in  this  countey.** 
Thus  where  seed  purchased  by  a  dealer  with  warranty  as  to  kind  or  the 
like  is  resold  by  him  with  a  like  warranty,  his  right  to  recover  the 
damages  incurred  by  him  on  his  warranty  is  upheld.*'  In  such  a 
case  tihe  buye^  has  been  permitted  to  recover  the  difference  between 
the  value  of  the  crop  grown  by  his  customer  from  the  seed  and  what 
the  crop  would  have  been  worth  if  the  seed  had  been  of  the  proper 
variety  without  first  adjusting  and  settling  his  liability  to  his  customer 
for  such  damages.^  But  the  liabihty  of  ttie  seller  cannot  be  enlarged 
by  warranties  inserted  by  ^e  buy^  in  his  contracts  of  resale  and  if 
the  latter's  liability  to  his  customer  is  because  his  warranty  is  greater 
in  scope  than  the  warranty  of  t^e  seller,  the  incurring  of  such  liability 
is  not  a  proper  subject  of  special  damages,  as  where  the  original  sale 
of  fertilizer  contained  a  warranty  of  ingredients  only  and  tiifi  buyer 
resold  with  a  broad  warranty  of  good  and  efficient  result  from  use  of 
Hie  fertilizer." 

540.  Injury  to  BiisitteB8.*It  would  seem  that,  as  in  case  of  fraud, 
if  goods  are  sold  to  a  merchant  for  resale,  mih  warranty  of  quality, 

16.  Moultbrop  v.  Hyett,  105  Ala.  of  a  bnaiih  of  his  warranty,  see  supra, 
493, 17  So.  32,  53  A.  S.  R.  139.  par.  435. 

17.  New  York,  etc.,  Mic.  Syndicate  20.  Buekbee  v.  P.  Hohenadel,  Jr. 
V.  Fraser,  130  U.  S.  611,  9  S.  Ct  665,  Co.,  224  Fed.  M,  139  C.  C.  A.  478, 
32  U.  S.  (L.  ed.)  1031;  WdUngrham  T.  Ann.  Gas.  19186  88,  LJtA.1916C 
Hoovfen,  74  Qa.  233,  58  Am.  Rep.  435.  1001;  Passinger  v.  Thorbnzn,  34  N.  Y. 

Notes:  52  L.R.A.  233;  2  British  Rul.  634,  90  Am.  Dec.  753. 

Cas.  83.  1.  Buekbee  v.  P.  Hobenadel,  Jr.  Co., 

18.  Moulthrop  v.  Hyett,  105  Ala.  224  Fed.  14,  139  C.  C.  A.  478,  Ann. 
493, 17  So.  32,  53.A..  8.  R.  139.  Cas.  1918B  88,  L.R.A.1916C  1001.  As 

Note:  62  L.R.A.  233.  to  the  measore  of  damages  for  breach 

19.  Passiliger  t.  Thorbum,  34  N.  of  warranty  of  seed,  see  infra,  par. 


As  to  the  effect  of  a  jttdgment  re-  Stock  Co.,  168  N.  C.  442,  84  S.-E.  774^ 
covered  against  the  buyer  by  a  eub-  L.B.AJI916D  876. 
purehasor  as  evidenoe  against  the  seller 


Y.  634,  90  Am.  Dec.  753. 
Note:  23  Eng.  Rnl.  Cag.  571. 


542. 


2.  Hampton  Quano  Co.  v.  Hill  Lire- 
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damages  lesulting  to  the  biiyeF^  general  Inifitnefls  fr<»h  his  resale  of 
the  goods  which  were  of  a  very  inferior  quality  may  be  re<!overable 
80  special  damages,*  as  where  the  seller  warranted  as  harmless  a  color- 
ing matter  sold  to  an  ice  cream  dealer  when  in  fact  it  contained 
poisonous  matter,  and  this  resulted  in  a  serious  injury  to  his  budness.^ 
It  has  been  held,  however,  that  damages  of  this  character,  If  recover- 
able at  all,  should  be  alleged  with  special  particularity  and  cannot  be 
recovered  under  a  general  ^legation  that  the  buyer  had  suffered  tiiis 
class  of  damages.*  The  question  aa  to  whether  the  buyer  m^^  recover 
for  loss  of  profits  from  the  intetnii>tion  of  his  business  is  discussed 
above.* 

541.  Personal  Injuries. — It  has  been  held  in  a  number  of  cases  that 
personal  injuries  received  by  the  buyer  on  account  of  defects  in  the 
chattel  sold  covered  by  the  seller's  warranty  may  constitute  an  element 
of  special  damages,  where  the  injuries  result  from  the  use  of  the 
chattel  in  the  manner  contemplated;  that  such  damages  are  not  neces- 
sarily too  remote,  but  may  properly  be  considered  aa  resulting  in  the 
natural  and  usual  course  of  things  from  the  breach  and  reasonably 
within  the  contemplat^n  of  the  parties ; '  and  that  negligence  on 
the  part  of  the  seller,  which  itself  may  constitute  an  independent 
ground  for  liability,*  is  not  essential.*  This  would  seem  to  be  espe- 
cially true  as  regards  the  breach  of  a  warranty  that  food  sold  for 
domestic  consumption  is  wholesome  and  fit  for  food,  when  the  buyer 
la  made  sick  by  partaking  thereof;  **  and  it  is  held  that  where  a  wife 
is  made  ill  by  reason  of  the  unwholesomeness  of  food  purchased  by 
the  husband  for  domestic  consumption,  he  may  recover  at  common 
law  for  the  expenses  he  is  put  to  thereby  and  for  the  loss  of  her  services 
or  consortium.'^  In  England  it  has  been  held  in  a  recent  well  con- 

3.  Swain  Sehieffelin,  134  N.  Y.  257,  111  N.  £.  786,  L.B.A.191ftD  1006. 
471,  31  N.  E.  1025,  18  L.B.A.  385,  Notes:  3  LJLA.(N.8.)  1047;  6  Ann. 
distinguishing  Crain  v.  Prtrie,  6  Hill  Gas.  588. 

(N.  Y.)  622,  41  Am.  Rep.  766.   See  8.  See  infca,  par.  800  et  seq. 

also  Nieman  t.  Channellene  Oil,  etc»  9.  Tyler  v.  Moody,  111  Ky.  101,  63 

Co.,  122  Hinn.  11, 127  N.  W.  394, 140  S.  W.  433,  08  A.  S.  R.  406,  64  L.RJI. 

A.  S.  R.  468.  See  also  Hazetti  v.  Ax-  417;  Gearing  v.  Berkson,  223  Mass. 

moor,  76  Wash.  622,  136  Pae.  633,  267,  111  N.  £.  786,  LJLA.1916D  1006. 

Ann.  Caa.  1916C  140,  48  L.R^(N.8.)  Note:  3  LJIA.(N.S.)  1048. 

213.  See  infra,  pitr.  644,  .as  Ui  fraud.  10.  Do^He  v.  Fneist,  129  La.  838,  86 

4.  Bwain  v.  Sehieffelin,  134  N.  7.  So.  906,  Ann.  Gas.  1913B  1110,  40 
471,  31  N.  E.  1026,  IS  L.R.A.  386.  L.RA..(N.S  ^  480  and  note;  Qearing 

6.  Cnnningham  v.  Smith,  10  Orat.  v.  Berkson,  223  Mass.  267,  111  N.  E. 

(Va.)  265,  60  Am.  Dee.  333.  See  also  785,  L.R.A.1916D  1006. 

Ogdcm  V.  Beatty,  137  Pa.  St  197,  20  Notea:  16  Ann.  Cas.  407;  Ann.  Gas. 

AtL  620,  21  A.  S.  a  862.  1913B  UIO. 

6.  See  snpra,  par.  638.  11.  Jaekson  v.  Watatm,  [1009]  2 

7.  Tyler  v.  Uoody,  111  Ky.  191,  63  K.  B.  193,  78  L.  J.  K.  B.  687,  100  L. 
S.  W.  433,  98  A.  S.  B.  406,  64  LJtJL  T.  N.  8.  799,  26  Times  L.  Bep.  464^  63 
417;  Gearing  v.  Berkson,  223  Mass.  SoL  J.  447, 16  Ann.  Cas.  492  and  note; 
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udered  case  that  where  the  lickDeaB  results  in  the  wife's  death  dam- 
ages for  the  loss  of  her  services  as  well  as  funeral  and  medical  expenses 
incident  to  her  sickness  may  be  recovered  in  an  action  for  breach  of 
warranty,  as  such  an  action  is  not  within  ihe  common  law  rule  that 
no  right  of  action  arises  out  of  a  wrongful  act  causing  death,  which 
should  be  limited  to  cases  where  the  action  is  grounded  in  tort.^* 
Where  defective  machinery  is  sold  with  warranty,  the  parties  con- 
templating its  personal  use  by  the  buyer,  personal  injuries  received 
in  its  use  and  caused  by  a  defect  covered  by  the  warranty  is  ordinarily 
rocovorable,  as  where  a  gas  machine  was  sold  widi  warranty  that  it 
was  safe  and  would  not  explode;"  and  the  seller  of  machinery  or 
the  like  has  also  been  held  liable  to  reimburse  the  buyer  for  damages 
recovered  against  him  by  an  employee  injured  on  account  of  a  defect 
in  the  machinery.'*  On  the  other  hand  it  has  been  held  that,  though, 
if  the  warranty  is  special,  personal  injuries  resulting  from  its  breach 
may  constitute  a  proper  dement  of  damages,  such  damages  are  not  in 
all  cases  recoverable.*'  And  it  has  been  held  that  the  fact  that  a  farm 
machine  does  not  fulfil  a  general  warranty  that  it  is  well  made,  of 
good  material,  and  durable,  does  not  render  the  seller  liable  for  per^ 
8onal  injuries  to  the  buyer,  caused  by  its  breaking  and  failing  to 
operate  properly.** 

3  Brit.  Ral.  Cas.  182  and  note.  As  to  it  is  held  that  a  buy6r  of  machinery 
the  general  light  of  a  husband  to  sne  cannot  recoup  against  the  purchase 
for  the  loss  of  his  wife's  aerriees  or  price  the  amount  which  he  has  paid, 
4»nsortium,  see  Husdand  akd  Witk,  without  suit,  though  apparently  under 
vol.  13,  p.  1411  et  seq.  a  threat  of  suit,  for  personal  injuries 

12.  Jackson  v.  Watson,  [1909]  2  K.  to  a  servant  because  Uie  machinery  did 
B.  193,  78  L.  J.  K.  B.  587,  100  L.  T.  not  011  the  warranty.  The  court,  hair- 
's. S.  799,  25  Times  L.  Rep.  454,  53  ever,  expressly  leaves  undecided  the 
Sol.  J.  447,  16  Ann.  Cas.  492,  3  Brit,  question  wheUier  such  damages  are 
Rnl.  Cas.  182  and  note.  recoverable  in  an  action  on  the  'vais 

Note:  15  Ann.  Caa.  1083.  ranty,  placing  its  decision  on  the  ez- 

As  regards  actions  ex  oontraeto  in  pnu  ground  that  it  is  not  a  proper 
which  the  death  of  a  person  is  involved  case  for  recoupment,  as  the  question 
as  an  element  of  damages,  see  general-  whether  in  fact  the  buyer  was  liable 
ly,  Death,  vol.  8,  pp.  721-722.  for  the  injuries  to  his  servant  should 

IS.  Tyler  v.  Moody,  111  Ky.  191,  63  not  upon  principle  or  convenience  in 
S.  W.  433j  98  A.  S.  R.  406,  54  L.R.A.  practice  be  tried  under  a  notice  of 
417.  recoupmoit.   As  to  the  general  ri^A 

14.  Boston,  etc..  Rubber  Co.  v.  Ken-  to  recoup  damages  for  breach  of  war- 
dall,  178  Mass.  232,  59  N.  E.  657,  86  ranty  in  an  action  for  the  priee,  see 
A.  S.  R.  478,  51  L.R.A.  781.  See  also  eupra,  par.  378. 
Dushane  v.  Benedict,  120  U.  S.  630,  7     15.  Notes:  3  L.R.A.(N.S.)  1048;  6 
S.  Ct.  696,  30  U.  S.  (L.  ed.)  810.  Ann.  Cas.  589. 

Notes:  3  LJt.A.(N.S.)  1049  ;  5  Ann.  16.  Birdsinger  v.  McCormiek  Har- 
Caa.  589.  vesting  Maeh.  Co.,  183  N.  Y.  487,  76 

In  Edge  Moor  Iron  Co.  v.  Brown  K.  E.  611,  5  Ann.  Gas.  686,  3  ULA. 
Hoisting  Hach.  Ca,  6  Penn.  (Del.)  (M.S.)  1047. 
10,  62  AU.  1064,  4  LRJL(N.8.)  868, 
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542,  Warranty  of  Seed. — Special  damages  resulting  from  the 
breach  of  a  warranty  as  to  the  quality  or  kind  of  seed  sold  naturally 
resulting  from  the  breach  are  recoverable."  Where  the  breach  of  the 
warranty  is  in  respect  to  the  kind  of  seed  sold  for  raising  a  crop  and 
the  crop  raised  is  for  such  reason  inferior  to  the-  crop  which  would 
have  been  raised  if  the  seed  had  been  as  warranted,  the  buyer  is  held 
entitled  to  recoveTj  according  to  what  seems  to  be  the  better  view, 
the  difference  between  the  value  of  the  crop  raised  and  the  value  of  a 
crop  which  would  ordinarily  have  been  raised  if  the  seed  had  been  as 
warranted.*^  A  similar  result  is  reached  where  the  warranty  is  that 
seed  sold  for  planting  will  germinate  and  the  buyer  has  boon  per- 
mitted to  recover  the  damages  resulting  from  his  inability  to  raise  a 
crop  on  account  of  the  seed  not  being  fertile.^*  And  on  principle  this 
would  include  the  value  of  the  crop  which  would  have  been  raised  if 
the  seed  had  proved  fertile,  without  deduction  of  the  cost  of  planting 
and  preparing  the  ground  to  receive  the  seed,  as  this  expense  having 
been  incurred  and  lost  by  the  buyer  a  second  deduction  therefor  should 
not  be  made  fr&m  the  value  of  the  anticipated  crop;  ^  but  the  expense 
of  further  cultivation,  harvesting,  and  marketing  the  crop,  which 
it  would  have  been  necessary  to  incur,  should,  it  would  seem,  be 
deducted.'  In  some  jurisdictions  a  recovery  for  the  value  of  the 
anticipated  crop  as  an  element  of  special  damages  is  denied.'  In 

17.  Note:  37  L.R.A.(N.S.)  86.  Am.  Dee.  753;  Van  Wyck  v.  Allen, 

18.  Buckbee  v.  P.  Hohenadel,  Jr.  69  N.  Y.  61,  25  Am.  Rep.  136;  Fubr- 
Co.,  224  Fed.  14, 139  C.  C.  A.  478,  Ann.  man  v.  Interior  Warelijouse  Co.,  64 
Cas.  1918B  88,  L.R.A.1916C  1001;  Wash.  159,  116  Pac.  666,  37  L.R.A. 
Dunn  Bushnell,  63  Neb.  568,  88  N.  (N.S.)  89.  See  also  Shaw  v.  Smitli. 
W.  693,  93  A.  S.  R.  474;  Woleott  v.  45  Kan.  334,  25  Pac  886,  11  L.R.A. 
Mount,  38  N.  J.  L.  496,  20  Am,  681. 

Rep.  425,  af&rming  36  N.  J.  L.  262,  Notes:  18  L.R.A.  386  ;  52  L.R.A. 
13  Am.  Rep.  438;  Passinger  v.  Tlior-  235  ;  37  L.R.A.(N.S.)  87. 
bum,  34  N.  T.  634,  90  Am.  Dec.  753;  1.  Van  Wyek  v.  Allen,  69  N.  Y.  61, 
Van  Wyck  v.  Allen,  69  N.  Y.  61,  25  25  Am.  R«p.  136,  explaining  and 
Am.  Rep.  136;  White  v.  Miller,  71  N.  limiting  rule  laid  down  in  Passinger 
Y.  118,  27  Am.  Rep.  13;  White  v.  Thorbum,  34  N.  Y.  634,  90  Am. 
MiUer,  78  N.  Y.  393,  34  Am.  Rep.  544;  Dec  753;  Fuhrman  v.  Interior  Ware- 
Ford  V.  Farmers'  Exchange,  136  Tenn.  house  Co.,  64  Wash.  159, 116  Pac.  666, 
287,  189  S.  W.  368,  L.R.A.1917B  37  L.R.A.(N.S.)  89. 
1106;  Fuhrman  v.  Interior  Warehouse  2.  Fuhrman  v.  Interior  Warehouse 
Co.,  64  Wash.  ISO,  116  Pae.  666,  87  Co.,  64  Wash.  159,  U6  Pae.  666,  37 
UB~A.(N.S.)  89.  L.B.A.(N.S.)  89. 

Notes:  42  A.  S.  B.  129;  18  L.RA..  3.  Bntier  v.  Uoon,  68  Oa.  780,  45 

386;  S2  L.R.A.  236;  37  L.B.A.(N.S.)  Am.  Rep.  508  (expressly  disapproT- 

87;   L.B.A.1916C  1013;  Ann.   Cas.  ing  New  York  and  New  Jersey  eases 

1918B  S3;  6  Eng.  Rul.  Cas.  625.  cited  supra) ;  Shaw  v.  Smith,  45  Kan. 

19.  Dann  v.  Bushnell,  63  Neb.  568,  334,  25  Pac.  886,  11  L.R.A.  681;  Rei- 
88  N.  W.  693,  93  A.  S.  R.  474;  Pas-  ger  v.  Worth,  127  N.  C.  230,  37  S.  E. 
singer  t.  Thorbnm,  34  N.  Y.  634,  90  217,  80  A.  S.  B.  798,  52  L.R.A.  362 

263 


Digitized  by  Google 


SAIiBS 


24  R.  C.  I* 


these  jurisdictions  where  the  attempt  is  made  to  arrive  at  the  actual 
loss  of  the  buyer,  the  statements  as  to  the  element  and  extent  of  dam- 
ages recoverable,  especially  where  the  seed  proved  worthless,  have  not 
always  been  in  accord.*  Thus  where  the  warranty  was  as  to  fertility 
and  the  seed  proved  wholly  worthless,  and  at  the  time  of  the  discovery 
of  its  character  it  was  too  late  to  plant  another  crop  of  its  kind,  the 
measure  of  damages  has  been  held  to  be  the  amount  which  was  paid 
for  the  seed,  the  amount  expended  in  the  preparation  of  the  soil  and 
for  planting  the  seed,  and  a  reasonable  rent  for  the  land,  less  the 
amount  for  which  the  land  might  have  been  rented  for  some  other 
crop.*  Again,  where  the  seed  proved  worthless  the  measure  of  damages 
was  held  to  be  the  price  of  the  seed  with  interest,  the  expense  of 
cultivation  in  planting  the  seed,  and  the  like;*  and  has  also  been 
said  to  be  the  cost  of  the  seed,  the  value  of  the  labor  in  preparing  the 
ground  for  it  and  in  planting  it,,  and  the  interest  on  these  sums,  less 
the  general  benefit  of  the  labor  to  the  land.'  If  the  buyer  at  the  time 
of  planting  the  seed  knew  that  it  did  not  conform  to  the  warranty,  be 
will  not  be  permitted  to  recover  special  damagee  resulting  from  the 
failure  of  his  crop  or  the  like ;  *  but  this  would  not  preclude  him  from 
recovering  as  general  damages  the  difference  in  the  actual  value  of 
the  seed  and  what  it  would  have  been  wortli  if  it  had  been  as  war^ 
ranted.*  Where  the  warranty  is  against  the  seed  containing  noxious 
weed  seeds  the  damages  from  loss  due  to  the  contamination  of  the 
crop  and  the  land  thereby  may  be  recovered.**  The  seller  of  seeds 
may  expressly  limit  the  extent  of  his  liabiHty  for  breach  of  warranty. 
And  where  the  warranty  was  in  etfect  that  the  seed  would  test  satis- 
factorily as  to  fertility,  and  that,  if  on  being  tested  it  proved  other- 
wise the  price  would  be  returned,  it  has  been  held  that  the  seller  uras 
not  liable  for  the  loss  of  the  buyer's  crop  due  to  the  nonfertility  of 
the  seed  which  he  planted  without  testing.'* 

543.  Warranty  of  Nursery  Stock  Generally.-— A  warranty  as  to  the 
kind  or  quality  of  seed  sold  and  one  as  to  nursery  stock  such  as  fruit 
trees  are  not  on  the  same  identical  footing  as  regards  the  damages 
recoverable  for  a  breach.**   It  is  the  generally  recognized  rule  in 

(disapproving  English  aii4  New  York  8.  Dunn  Bushnell,  63  Neb.  668, 
cases  to  the  contrary).  88  N.  W.  693,  93  A.  S.  R.  474. 

Notes:  20  Am.  Rep.  430;  52  I1.R.A     Note:  37  L.R.A.(N.S.)  86. 
236  }  37  L.R.A.(N.S.)  87;  Ann.  Cas.     9.  Oium  v.  BushneU,  63  Neb.  568, 
1918B  84;  6  Eng.  Rnl.  Cas.  626.         88  N.  W.  693,  93  A  8.  R.  474. 

4,  Note:  37  L.R.A.(N.S.)  87.  Note:  37  L.R.A(N.S.)  86. 

6l  Rager  v.  Worth,  127  N.  C.  239,  10.  Notes:  37  LJIA.(N.S.)  88; 
37  S.  E.  217,  80  A.  S.  R.  798,  62  L.RAJ916G  1014;  Ann.  Gas.  1918B 
UR.A.  362.  86. 

6.  Butler  v.  Moon,  68  Oa.  780,  46  11.  Slinger  v.  Totten,  38  S.  D.  240, 
Am.  Rep.  508.  160  N.  W.  1008,  L.B.A.1917G  629. 

Note:  Ann.  Caa.  1918B  84.  12.  Heibnan  v.  Pmyn,  122  Mich. 

7.  Note:  20  Am.  Rep.  430.  301,  81  N.  W.  97,  80  A.  S.  R.  670. 
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regard  to  the  latter  kind  of  wamtnty  that  the  buyer  is  entitled  to 
recover,  the  trees  are  bought  for  planting  and  prove  wortiilees, 

the  value  which  would  have  been  added  to  his  promisee,  when  the 
breach  is  discovered,  or  should  have  been  discovered  by  the  exercise 
of  ordinary  care,  if  the  trees  had  been  of  the  proper  variety  and 
quality.''  In  such  a  esse  the  rule  damages  ought  to  be,  and  is, 
the  same  where  worthless  fruit  trees  are  furnished,  contrary  to  the 
warrant,  as  where  good  fruit  trees  are  destroyed  by  the  negligent 
acts  of  others.  The  buyer  has  8u£Fered  the  same  damages  in  each  case. 
Both  parties  must  be  held  to  have  contracted  with  reference  to  the 
land  in  future  years,  as  it  would  be  enhanced  by  the  existence  of  trees 
of  the  kind  warranted.**  If  the  breach  is  as  to  the  condition  of  fruit 
trees  which  for  that  reason  failed  to  live,  the  damages  are  not  to  be 
limited  to  the  purchase  price  without  reimbursement  to  the  buyer  of 
the  expenses  incurred  in  their  planting,  etc**  If  Ae  warranty  goes 
merely  to  variely,  the  stock  furnished  not  being  wholly  worthless,  the 
damages  are  to  be  ascertained  by  proving  the  value  of  the  land  occu- 
pied by  the  trees  at  the  time  when  the  breach  of  the  warranty  was 
discovered  through  their  bearing  fruit,  and  deducting  the  sum  so 
iiscertained  from  the  value  the  same  land  would  have  had  at  the  same 
time  if  the  trees  ordered  had  been  planted  and  cultivated.'*  As  affect- 
ing the  damages  recoverable  it  has  been  held  immaterial  that  after 
the  commencement  of  the  action  the  fruit  trees  were  killed  by  extreme 
cold  weather  and  for  this  reason  that  the  buyer  bad  in  fact  suffered 
no  actual  damages,  because  the  trees  would  have  been  killed  if  they 
had  been  of  the  proper  variety.  The  rights  of  the  parties  were  to  be 
determined  by  the  situation  of  affairs  at  the  commencement  of  the 
suit,  and  consequently  if,  by  the  act  of  God  afterward,  the  trees  were 
destroyed,  this  fact  furnishes  no  defense."  A  distinction  has  been  made 
in  the  measure  of  damages  for  nonconformity  to  variety  in  the  case 
of  nursery  stock  perennial  in  their  nature  but  short  lived  and  quiek 
maturing  and  ordinary  orchard  trees;'*  and  it  has  been  held  that 
the  damages  for  breach  of  warranty  lhat  strawberry  plants,  which 
do  not  bear  the  first  year,  are  true  to  name  are  the  difference  between 

See  the  preceeding  paragraph  as  to     14.  Heilman  v.  Pmjzi,  122  Mleh. 

damages  recoverable  for  breach  of  waiv  301,  81  N.  W.  97,  80  A.  S.  B.  670. 
tmnty  aa  to  seed.  16.  Grisinger  v.  Hubbard,  21  Idi^o 

13.  Shearer  v.  Park  Nnisery  Co.,  469,  122  Pae.  856,  Ann.  Cas.  1913E 

103  CaL  415,  37  Pac.  412,  42  A.  S.  R.  87. 

ia5;Heihnanv.Prayn,  122  Mich.  302,     16.  Shearer  v.  Park  NuraeEy  Co., 

81  N.  W.  97,  80  A.  S.  R.  570;  Long  v.  103  CaL  415,  37  Pac  412,  42  A.  S.  R. 

Pruyn,  128  Mich.  57,  87  N.  W.  88,  92  125. 

A.  S.  B.  443;  Beiger  v.  Worth,  127     17.  Heihnan  v.  Pmyn,  122  Uieh. 

N.  C.  l230,  37  S.  E.  217,  80  A.  S.  B.  301,  81  N.  W.  97,  80  A.  S.  B.  670. 

798,  52  L.R.A.  362.  See  also  Long     Prayn,  128  Mich.  67, 

Notes:  92  A.  S.  R.  446  ;  49  L.R.A.  87  N.  W.  88,  92  A.  S.  R.  443. 
(K.S.)  1155; '23  Eng.  Rul.  Cas.  572.        18.  Note:  49  L.R.A.(N.S.)  1165. 
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the  value  of  the  crop  produced  the  first  bearing  year  and  what  it 
would  have  been  had  the  plants  been  as  warranted,  plus  the  cost  of 
replacing  tiie  plants  and  of  cultivating  them  during  the  nonbearing 
year.** 

544.  Limitation  of  Liability  by  Contract. — A  nurseryman  may 
provide  in  the  contract  for  liquidated  damages  for  breach  of  his  war- 
ranty, or  by  language  unmistakable  in  terms  and  susceptible  of  com- 
prehension by  the  buyer  relieve  himself  of  any  liability  under  ihe 
contract  of  sale  for  nonconformity  to  name  or  the  lite.***  Such  a  lirai-  , 
tation  of  liability  must,  however,  be  clearly  expressed  to  be  effective, 
and  it  has  been  held  that  the  seller  does  not  relieve  himself  from  liabil- 
ity for  special  damages  by  a  provision  that  any  stock  which  does  not 
prove  to  be  true  to  name  as  labeled  is  to  be  replaced  free  or  purchase 
price  refunded.^  It  has  also  been  held  that  the  remedy  for  a  breach  of 
warranty  of  quality,  based  on  the  fact  that  the  trees  warranted  weie 
of  such  poor  quality  that  they  did  not  live,  is  not  affected  by  a  pro- 
vision that  "all  stock  that  fails  to  live  to  be  replaced  at  half  price."  * 

545.  Warranty  <rf  Soundness  of  Animal  or  Slave  Gmerally^The 
rule  that  the  general  damages  is  the  difference  between  the  actual 
nature  of  the  chattel  and  what  it  would  have  been  worth  if  as  war- 
ranted applies  of  course  to  the  sale  of  animals  in  case  of  a  breach 
of  a  warranty  of  soundness;'  in  addition  to  this,  however,  special 
damages  resulting  as  a  natural  consequence  of  the  breach  may  be 
recovered.*  Thus  though  the  contrary  view  has  been  taken,'  ordi- 
narily where  an  animal  is  sold  with  warranty  of  soundness,  reasonable 
expenses  incurred  by  the  buyer,  by  reason  of  its  infection  with  a 
disease,  in  attempting  to  effect  a  cure,  are  held  recoverable,*  as  this 
is  but  an  effort  to  lessen  the  damage,  and,  as  such,  it  is  a  duty  the 
buyer  owes  the  seller.  If  the  ( IFort  is  succefflful,  the  seller  is  benefited ; 
if  it  is  unsuccessful,  the  buyer  ought  not  to  have  to  suffer  for  having 
made  tlie  effort,  provided  it  was  honestly  made  and  the  expense  was 
such  as  a  reasonable  man  would  have  incurted.'  Where  animals 
infected  with  a  contagious  disease  are  sold  and  such  fact  is  fraudu- 

19.  Smeltzer  v.  Tippin,  109  Ark.  L.  J.  C.  PI.  28,  33  L.  T.  572,  24  W. 
275,  160  S.  W.  221,  49  L.R.A.(N.S.)  K.  142,  23  Eng.  Rul.  Cas.  566. 

1156.  Note:  34  L.R.A.(N.S.)  698. 

20.  Note:  49  L.R.A.(N.S,)  1153.  4.  Note:  34  L.R.A.(N.S.)  699. 

1.  Sanford  v.  Brown  Bros.  Co.,  208  5.  Note:  34  L.R.A.(N.S.)  698,  700. 

N.  Y.  90,  101  N.  E.  797,  50  L.R.A.  6.  Joy  v.  Bitzer,  77  la.  73,  41  N. 

(N.S.)  778.  W.  575,  3  L.R.A.  184;  Sapp  v.  Brad- 
Note:  49  L.R.A.(N.S.)  1153.  field,  137  Ky.  308,  125  S.  W.  721,  136 

2.  Note:  49  L.R.A.(N.S.)  1163.  A.  S.  R.  291;  VoIIand  v.  Baker,  32 

3.  Joy  V.  Bitzer,  77  la.  73,  41  N.  Neb.  391,  49  N.  W.  381, 13  UR^V.  140. 
W.  575,  3  L.R.A.  184;  Caiy  v.  Gru-  Notes:  49  Am.  Dec.  305;  34  L.R.A. 
man,  4  Hili  (N.  Y.)  625,  40  Am.  Dec.  (N.S.)  699. 

299;  Smith  v.  Green,  1  C.  PL  92,  45  7.  Sapp  v.  Brad  field,  137  Ky.  308, 
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lently  concealed  by  the  seller,  it  is  generally  recognized  that,  in  an 
action  for  the  ftaud,  the  seller  may  recover  for  consequential  damages 
resulting  from  the  communication  of  the  disease  to  other  animals 
owned  by  him.^  And  likewise  where  animals  infected  with  a  con- 
tagious disease  are  aoILd  with  knowledge  that  they  are  to  be  fdaced  by 
the  buyer  with  his  other  animals,  damages  from  the  loss  of  such  other 
animals  from  contracting  the  disease  are  held  recoverable  in  an  action 
for  breach  of  a  warranty  of  soundness  or  freedom  from  disease.*  And 
this  has  been  held  true,  as  regards  a.  general  warranty  of  soundness, 
though  the  seller  did  not  in  fact  know  that  the  animal  aold  was  in- 
fected with  a  contagious  disease,  as  this  is  a  natural  consequence  of 
the  breach  of  the  warranty  which  covers  contagious  as  well  as  non- 
contagious diseases,  and  unknown  as  well  as  known  defects. If  the 
buyer  is  negligent  in  permitting  the  diseased  animals  to  mingle  with 
his  other  sto(^  this  will  preclude  his  recovery  for  disease  thereby 
communicated.^^ 

546.  Loss  of  Profits  from  Inability  to  Use  AnimaL — ^It  seems  to  be 
dear  that  special  damages,  such  as  loss  of  pn^t  from  inability  to  use 
horses  purchased  with  a  warranty,  cannot  be  recovered  save  in  excep- 
tional cases  where  such  profits  are  within  the  contemplation  of  the 
parties,  are  the  proximate  result  of  the  breach  of  warranty,  and  can 
be  ascertained  with  reasonable  certainty."  Thus  where  a  horse  was 
sold  with  a  warranty  that  he  was  a  sound  and  able  and  good  work 
horse,  and  suitable  for  use  in  lo^ng  operations,  it  was  held  that 
profits  allied  to  have  been  lost  because  the  horse  was  so  diseased  that 
he  could  not  be  used  in  the  logging  operations  were  not  such  special 
damages  as  were  the  natural  and  proximate  consequences  of  the 
breach.'*  And  the  same  rule  has  been  applied  where  a  team  of  horses 
was  purchased  by  a  farmer;  and  damages  resulting  from  his  inability 
to  cultivate  his  land  have  been  held  too  remote  to  be  recovered,  espe- 
cially where  there  was  no  allegation  that  other  horses  with  which  to 

125  S.  W.  721,  136  A.  S.  R.  291.  See  J.,  dissenting  on  the  ground  that  the 
infra,  par.  547,  as  to  the  duty  of  the  sdler  is  not  liable  for  such  damages 
buyer  to  attempt  to  mitigate  the  dam-  in  case  of  a  general  warranty  of 
ages  resulting  from  a  iKreaeh  of  war-  soundness  though  he  would  be  so 


e.  Smith  V.  Green,  1  C.  P.  D.  92,  45  disease).   See  also  VoUand  v.  Baker, 

L.  J.  C.  PI.  28,  33  L.  T.  572,  24  W.  R.  32  Neb.  391,  49  N.  W.  381,  13  L.R.A. 

142,  23  Eng.  Rul.  Ca&  566.    See  also  140;  Smith  v.  Green.  1  C.  P.  D.  92, 

Dushane  v.  Benedict,  120  U.  S.  830,  45  L.  J.  C.  PI.  28,  33  L.  T.  672,  24 

7  S.  Ct.  696,  30  U.  S.  (L.  ed.)  810.  W.  R.  142,  23  Eng.  RuL  Caa.  566. 

Notes:  40  Am.  Dec.  305;  15  Ann.  Note:  34  L.R.A.(N.S.)  699. 

Caa.  1008;  3  Eng.  Rnl.  Caa.  137;  6  11.  Note:  34  L.R^.(N.S.)  700. 


10.  Jov  T.  Betzer,  77  la.  73,  41  13.  Sapp  t.  Bradfield,  137  Ky.  308, 
N.  W.  575,  3  L.aA  184  (Reed,  Ch.  125  8.  W.  721,  136  A  S.  IL  281. 

2fl7 


ranty. 

8.  See  infra,  par.  644. 


liable  if  the  warranty  was  specially 
against    infection    with  contagious 


Eng.  Rul.  Caa.  618. 


12.  Note:  43  L.R.A.(N.S.)  153. 
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cultivate  the  land  could  not  be  had  on  the  market,  or,  if  they  could 
be  had,  that  the  buyer  was  unable  to  buy  them,  and  that  such  facts 
iraie  within  the  knowledge  of  the  seUer.'-^  So,  where  the  warranty 
is  SB  to  the  Inreeding  qualities  of  an  animal  it  is  generally  held  that 
loss  of  profits  which  might  have  been  made  if  the  animal  bad  been  ^t 
for  such  purpose  is  too  speculative  to  be  recoverable,  though  in  a 
few  cases  damages  of  this  diaractef  have  been  allowed.^' 

547.  Mitigation  and  Enhancement  of  DamageSt — ^The  general  rule 
of  damages  that  the  plaintiff  must  take  reasonable  steps  to  prevent  loss 
from  the  breach  of  contract  by  the  defendant  and  a  fortiori  must  not 
by  hia  own  negligence  enhance  ^e  damages'*  has  been  applied  in 
actions  for  breach  of  warranty.^'  Thus,  where  whisky  barrels  are 
sold  by  a  manufacturer,  if  the  buyer  with  knowledge  that  they  are 
defective  and  unfit  for  the  purpose  intended  of  holding  and  storing 
whisky  should  nevertheless  use  them  for  such  purpose  he  could  not 
recover  as  damages  the  value  of  the  whisky  lost  on  tiiis  account,  but 
the  mere  fact  that  the  buyer  knew  that  a  few  of  the  barrels  were 
defective  does  not  necessarily  render  him  negligent  in  using  tiie 
remainder  if  they  are  not  openly  defective,  so  as  to  prevent  hia 
recovery  for  whisky  lost  by  their  use.'^  So  a  buyer  who  has  placed 
potatoes  purchased  with  warranty  of  quality  with  others  and  discovers 
that  the  whole  lot  is  beginning  to  rot  on  account  of  the  defective 
quality  of  those  warranted  should  use  reasonable  diligence  to  separate 
the  rotten  from  the  good  potatoes.'*  Also  a  purchaser  of  an  t^paratua 
warranted  to  be  free  from  defects  assumes  the  risk  of  loss  or  injury 
if,  after  discovering  the  defect  and  being  notified  by  the  manufacturer 
of  the  way  to  remedy  it  at  slight  cost,  he  continues  the  use  of  the 
upparatus  without  remedying  the  defect  or  notifying  the  manxifac- 
turer  that  he  has  not  done  so.'*  It  has  been  held  that  if  a  first  class 
boilermaker  makes  a  boil^  for  a  manufacturer  to  be  used  for  certain 
purposes,  and  delivers  it  with  a  patent  defect,  he  is  liable  to  the  manu- 
facturer for  the  damages  paid  by  the  latter  to  hia  employees  for 
injuries  resulting  from  the  defect,  although  the  manufacturer  was 
negligent  to  the  extent  of  rendering  him  liable  to  his  employees  in 
using  the  machine  without  inspection,  as  the  buyer  did  not  owe  the 
same  duty  to  the  seller  to  inspect  the  boiler  to  discover  defects  as  he 

14.  WigginB  V.  Jackson,  31  Okla.  field,  137  Ky.  308,  125  S.  W.  721,  136 

292,  121  Pac.  662,  43  L.R.A,{N.S.)  A.  S.  R.  291;  Northern  Supply  Co.  v. 

153.  Wangard,  123  Wis.  1, 100  NT  W.  1066, 

16.  Note:  43  L.B.A.(N.S.}  lfi»-154.  107  A.  S.  R.  984. 

16.  See  Daiuoes,  vol  8,  p.  442  et  Note:  34  L.R.A.(N.S.)  699. 

seq.  18.  Poland  v.  MUler,  95  Ind.  387, 

17.  Poland  v.  Miller,  95  Ind.  387,  48  Am.  Rep.  730. 

48  Am.  Rep.  730;  Cedar  Rapids,  etc,  19.  Northern  Supply  Co.  v.  Wan- 
Ry.,  etc,  Co.  t.  Sprague  Bleetrie  Co.,  gatd,  123  Wis.  1, 100  N.  W.  1066,  107 
280  lU.  386,  117  N.  E.  461,  L.B.A.  A.  S.  R.  984. 

191SB  200  and  note;  Sapp  v.  Brad-     80.  Cedar  Rapids,  etc.,  Ry.,  etc., 
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owed  to  his  employees,  and  conld  rely  as' against  the  seller  on  bis 
warranty  that  the  boiler  was  not  defective.^  Ordinarily  the  question 
whether  the  seller  has  been  n^ligent  in  using  the  article  for  the 
purpose  intended  is  one  for  the  determination  of  the  jury.* 

54S,  Warranty  of  Title;  General  Damages. — ^In  case  of  a  breach  of 
a  warranty  of  title  in  the  conveyance  of  real  estate,  the  rule  adopted 
in  most  jurisdictions  is  that  the  measure  of  damages  is  the  considera- 
tion paid  with  interest  from  the  time  of  eviction,*  and  this  rule  is  held 
in  a  number  of  jurisdictions  to  apply  as  regards  a  warranty  of  the  title 
to  chattels,  as  the  rule  of  damage  in  both  cases  should  be  the  same,* 
and  this  has  been  held  true  though  the  price  paid  was  greater  than 
the  value.'  For  this  reason  it  has  been  held,  in  the  case  of  a  sale  of 
corporate  stock  where  judgment  was  recovered  against  the  buyer  by 
the  true  owner  for  the  value  of  the  stock  and  the  dividends  received 
by  the  buyer  thereon  which  was  satisfied  by  a  surrender  of  tibe  stock 
and  dividends,  that  the  sellOT  was  not  liable  for  such  amount  but  only 
for  the  price  paid  to  him  by  the  buyer  with  interest.*  On  the  other 
hand  it  is  said  that  the  rule  as  to  land  stands  on  peculiar  reasons,  which 
were  thought  to  control  the  usual  measure  of  damages  in  the  personal 
action  of  covenant,  which  is  held  to  lie  on  a  warranty.'  And  on  prin- 
ciple it  would  seem  that  the  buyer  should  be  permitted  to  recover  as 
general  damages  the  difference  in  the  actual  value  of  the  chattel  and 
the  price  if  unpaid  or  the  actual  value  of  the  chattel  if  the  price  has 
been  paid,  and  this  is  the  view  taken  in  a  number  of  cases.^  This  is 
merely  carrying  out  the  general  rule  that  the  buyer  is  entitled  to  re- 
cover as  general  damages  the  difference  between  the  actual  value  of 
the  article  and  what  it  would  have  been  worth  if  it  had  been  as  war- 
ranted.* So  where  a  single  bill  of  chattels  is  sold  and  title  fails  as  to  a 
portion,  the  measure  of  damages  is,  according  to  the  better  view,  the 
difference  between  the  value  of  the  entire  quantity  and  the  value  of 

Co.  V.  Sprague  Electric  Co.,  280  lU.     6.  Note:  63  Am.  Rep.  788. 

386,  117  N.  E.  461,  L.R.A.1918B  200     6.  Morgan  v.  Hendrie,  34  Colo.  25, 

end  note.  81  Pac.  700,  7  Ann.  Cas.  035. 

1.  Boston,  etc.,  Rnbber  Co.  v.  Ken-  7.  Qant  v.  Hunsucker,  34  N.  C.  254, 
daU,  178  Mass.  232,  59  N.  E.  667,  86  55  Am.  Dec.  408. 

A.  S.  R.  478,  51  L.RA.  781.  8.  Hoffman  t.  Chamberlain,  40  N. 

2.  Poland  v.  Miller,  95  Ind.  387,  48  J.  Eq.  663,  5  Atl.  150,  53  Am.  Rep. 
Am.  Rep.  730.  783;  Gary  v.  Gruman,  4  Hill  (N.  Y.) 

3.  See  GovKHAHTS,  vol.  7,  p.  1167  625,  40  Am.  Deo.  299;  Qant  v.  Hnn- 


4.  Morgan  t.  Hendrie,  34  Colo.  25,  408.   But  see  Case  t.  Hall,  24  Wend. 
81  Pac.  700,  7  Ann.  Gas.  936;  Smith  (N.  Y.)  102,  35  Am.  Dee.  605. 
V.  WilHama,  117  Ga.  782,  45  S.  E.      Note:  53  Am.  Rep.  788. 
394,  97  A.  S.  R.  220.    See  Bevan  v.     0.  Hoffman  t.  Chamberlain,  40  N. 
Muir,  53  Wasb.  64,  101  Fae.  486,  32  J.  Eq.  6G3,  5  Atl.  160,  53  Am.  Rep. 
LJ?.A.(N.8.)  588.  783.  Bee  supra,  par.  632,  as  to  gener- 

Kotes:  63  Am.  Rep.  788;  7  Ann.  al  role. 
Cas.  937;  Ann*  Caa.  1912B  1340. 
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the  remainder.**  Where  the  buyer  has  not  in  fact  lost  the  enjoyment 
of  the  chattel  the  damages  recoverable  by  tiie  buyer  for  breach  of  the 
warranty  of  title  cannot,  it  has  been  saidf  exceed  the  damages  he  has 
actually  suffeied.^^  Where  a  judgment  is  recovered  by  the  true  owner 
against  the  buyer  for  the  value  of  the  chattel,  some  authorities  take 
the  view  that  the  buyer  must  satisfy  such  judgment  in  order  to  recover 
its  amount  from  the  seller  on  his  warranty  of  title,  otherwise  he  is 
only  entitled  to  recover  nominal  damages.**  The  reason  given  for 
this  is  that  the  judgment  against  the  buyer  only  establishes  a  liability 
and  may  never  be  enforced,  and  the  true  owner  may  still  resort  to 
third  persons  through  whose  hands  the  chattel  passed  including  the 
seller  and  recover  its  value  from  them  irrespective  of  his  judgment 
against  the  buyer.^*  If,  however,  he  has  paid  such  judgment  it  would 
seem  that  he  would  be  entitled  to  recover  of  the  seller  the  amount 
hereof,  subject  probably  to  the  qualification  that  the  judgment  does 
not  ex(%ed  liie  price  paid  in  jurisdictions  where  such  price  is  the  limit 
of  general  damages.**  Where  the  buyer  has  resold  the  chattel  it  has 
been  held  that  he  cannot  sue  his  seller  until  he  has  refunded  to  the 
subpurchaser.**^  Ordinarily  if  the  buyer  is  compelled  to  pay  an  in- 
cumbrance the  amount  so  paid  may  be  recovered.*' 

549.  Special  Damages. — Special  damages,  consequential  on  tiie 
failure  of  title,  have  in  some  cases  been  recognized  as  a  proper  element 
of  recovery  for  breach  of  the  warranty.*'  So  on  principle,  and  it  has 
been  so  held,  the  expenses  reasonably  incnrred>by  the  buyer  in  unsuc- 
cessfully defending  an  action  by  the  true  owner  to  recover  the  chattel, 
notice  of  which  was  given  the  seller,  may  be  recovered  as  special 
damages.*^  Thus  it  has  been  held  that  if  the  buyer  unsuccessfully 
defends  the  title  against  an  action  brought  by  a  third  person,  of  which 
the  seller  had  notice,  the  buyer  is  entitled  to  recover  from  the  seller, 
as  part  of  his  damages,  a  reasonable  fee  paid  his  attorney  for  making 
the  defense.**   On  the  other  hand  if  the  buyer  unsuccessfully  and 

10.  Hoffman  r.  ChambCTlain,  40  N.  18,  126  N.  W.  1013,  Ann.  Caa.  1912B 
J.  Eq.  663,  5  Atl.  160,  53  Am.  Rep.  1337. 

783.  Notes:  7  Ann.  Cas.  930;  Ann.  Cas. 

Note:  7  Ann,  Cas.  939.  1912B  1340. 

11.  Salle  V.  Light  Sz'rs,  4  Ala.  700,  17.  Note:  7  Ann.  Caa.  940. 

39  Am.  Dec.  317.  18.  Smith  t.  Williams,  117  Ga.  782, 

12.  Burt  V.  Dewey,  40  N.  T.  283,  45  S.  E.  394,  97  A.  S.  R.  220;  St. 
100  Am.  Dec.  482.  Anthony,  etc..  Elevator  Co.  v.  Dawson, 

Note :  16  Ann.  Cas.  64.  20  N.  D.  18, 126  N.  W.  1013,  Ann.  Caa. 

13.  Burt  V.  Dewey,  40  N.  Y.  283,  1912B  1337;  Balte  v.  BedemiUer,  37 
100  Am.  Dec.  482.  Ore.  27,  60  Pae.  601,  82  A.  S.  B. 

14.  Note:  7  Ann.  Cas.  938.  737.  See  also  Barney  Dewey,  13 
-    16.  Note:  16  Ann.  Cas.  63.  Johns.  (N.  Y.)  224,  7  Am.  Dee.  372. 

16.  Sargent  t.  Cnrrier,  49  N.  H.  Notes:  53  Am.  Bep.  788  ;  20  L.B.A. 

310,  6  Am.  Rep.  524;  St.  Anthony,  (N.S.)  492;  7  Ann.  Cas.  939. 

ete.^  Elevator  Co.  r.  Dawaon,  20  N.  D.  19.  8t  Anthonyi  etc.,  Elevator  Oo. 
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imreaMmably  leaists  the  recovery  by  the  true  owner  his  fight  to  recover 
the  cxpca«ies  of  so  doing  has  been  denied;  and  the  buyer  should 
g^ve  notice  to  the  seller  of  the  pendency  of  the  suit  by  the  true  owner 
so  as  to  enable  him  to  elect  or  decide  whether  and  to  what  extent  the 
suit  shall  be  defended.^  Ordinarily  the  measure  of  damages  against 
the  original  seller  cannot  be  increased  by  reason  of  liabilities  subse- 
quently incurred  by  the  buyer  on  account  of  independent  warranties 
of  the  same  property  to  later  purchasers.  In  such  a  case  each  sale 
is  a  separate  transaction;  and  each  seller  is  liable  for  his  contract, 
and  to  the  extent  thereof,  but  he  cannot  enlarge  his  prior  seller's 
obligation  beyond  that  l^xed  by  law.'  For  this  reason  it  has  been  held 
that  where  the  buyer  is  sued  by  his  purchaser  and  damages  recovered 
against  him  including  the  costs  of  the  suit  and  an  attorney  fee,  the 
amount  is  not  recoverable  by  him  against  his  seller  even  though  the 
latter  was  given  notice  of  the  action  and  asked  to  defend,  as  any 
other  rule  would  operate  to  pile  up  indefinitely,  when  each  remote 
subpurchaser  sues  his  seller,  the  liability  of  the  original  seller.' 

XV.  Bbscissiok  ov  Saxe  Generally 


Oenercd  Principle* 

550.  In  General. — The  same  principle  which  requires  the  assent  of 
both  parties  to  the  making  of  a  contract  of  sale  requires  as  a  general 
rule  tlieir  mutual  assent  to  its  rescission.*  Thus,  a  railroad  company 
through  its  authorized  agent  contracted  for  the  sale  of  a  stated  number 
of  "tons"  of  old  iron  rails  for  future  delivery,  the  agreement  though 
not  expressly  so  stated  being  for  long  tons.  The  company  unneces- 
sarily notified  the  buyer  of  the  oonfirmation  of  the  sale,  sending  with 
the  notice  a  copy  of  a  resolution  of  its  directors  in  which  the  tons 
were  referred  to  as  abort  tcms.  The  buyer  immediately  replied  that 
the  contract  called  for  long  tons,  a  delivery  of  which  would  be  expect- 
ed, and  requested  a  reply.  The  company  made  no  reply  to  this  letter. 
It  was  held  that  this  (Ud  not  show  a  rescission  of  the  contract,  or  estop 

T.  DawBon,  20  N.  D.  18,  126  N.  W.  Brunswick,  etc.,  R.  Co.,  115  U.  S.  29, 

1013,  Ana.  Caa.  1912B  1337;  Balte  t.  5  S.  Ct.  1061,  U60,  29  U.  S.  (L.  ed.)  p 

Bcdemiller,  37  Ore.  27,  60  Pae.  601,  341;  McAlliBter-Coman  Co.  v.  Mat- 

82  A.  S.  R.  737.  thews,  167  Ala.  361,  52  So.  416,  140 

20.  Note:  20  LJl.A.(N.S.)  493.  A.  S.  R.  43;  Oklahoma  Vinegar  Co.  v. 

1.  Note:  20  L.R.A.(N.S.)  493.  Carter,  116  Ga.  140,  42  S.  E.  378,  94 

2.  Smith  v.  Williams,  117  Ga.  782,  A.  S.  R.  112,  59  L.R.A.  122;  Unex- 
45  S.  E.  394,  97  A.  S.  R.  220.  celled  Fire-Works  Co.  v.  Polities,  130 

Note:  7  Ann.  Cas.  940.  Pa.  St  536,  18  AU.  1058, 17  A.  S.  R. 

3.  Smith  V.  WUliams,  117  Ga.  782,  788. 

45  S.  E.  394,  97  A.  8.  B.  220.  Notes:  12  A.  S.  B.  831;  94  A.  S.  R. 

4.  Utley  V.  Donaldson,  04  U.  B.  29,  110;  3D  I1.RJL  40  et  seq. 
24  U.  S.  (L.  ed.)  54;  Wheeler  r.  New 
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the  company  from  holding  th&  buyer  Uabl«  thereon.*  In  another 
case  it  was  held  that  the  refusal  of  the  buyer  to  accept  the  goods  when 
delivered  would  not  work  a  rescission  of  the  sale,  and  that  on  his  subse- 
quent bankruptcy,  the  seller  could  not  by  any  acquiescence  in  the 
buyer^a  earlier  refusal  work  a  rescission  so  as  to  prevent  the  articles 
from  passing  to  the  trustee  in  bankruptcy.*  On  tiie  other  hand  it  is 
competent  for  the  parties,  as  in  case  of  other  contracts,  to  rescind  or 
annul  a  contract  of  sale  by  mutual  consent,'  and  this  may  be  done  by 
an  oral  agreement  though  the  contract  is  in  writing;  ^  and  a  mutual 
rescission  may  be  inferred  from  the  conduct  of  the  parties  clearly 
evidencing  their  intention  to  treat  the  contr&ct  at  an  end.*  Under 
the  old  rule  of  the  common  law  a  contract  under  seal  could  not  bet 
abrogated  except  by  a  contract  nnder  seal,  but  the  tmad  of  tiie  modern 
decisions  is  to  permit  the  parties  to  a  sealed  instrument  to  abrogate 
it  by  a  verbal  or  written  agreement  not  under  seal.'*^  One  party  to 
an  executory  contract  of  sale  may,  as  in  case  of  other  contracts,"  by 
neglecting  or  refusing  to  perform  Uie  contract  on  his  part,  place  it  in 
the  power  of  the  other  party,  where  he  is  not  also  derelict,  to  avoid  it 
or  not  at  his  pleasiu^.  The  breach  of  one  party  may  in  such  case  be 
treated  by  the  other  as  an  abandonment  of  the  contract  authorizing 
him,  if  he  chooses  to  do  so,  to  disaffirm  it;  and  thus  the  assent  of  both 
parties  to  the  contract  is  sufEciently  manifested,  that  of  the  one  by 
his  neglect  or  refusal  to  perform  his  part  of  the  contract,  and  of  the 
other  by  his  suing,  not  for  the  breach,  but  for  the  value  of  the  goods 
delivered  or  payment  made  by  him  under  the  contract,  as  if  it  had 
never  existed.^*  That  goods  bought  in  another  state  for  resale  are 
fraudulently  marked  as  to  quality  so  as  to  make  them  unsalable  under 
a  statute  of  the  state  where  the  order  was  given  does  not  authorize 
the  buyer  to  rescind  the  contract  and  return  them  to  the  seller,  if  they 
comply  with  the  order  as  given.^' 

551.  Default  -  of  Seller  Generally. — The  absolute  refusal  of  the 
seller  to  deliver  in  accordance  with  Uie  terms  of  an  executory  contract 

6.  Wfaeeler  v.  New  Branswick,  etc,  9.  Florence  Uin.  Co.  v.  Brawn,  124 
R.  Co..  115  U.  S.  29,  5  S.  Ct  1061,  U.  S.  385,  8  S.  Ct  631,  81  U.  S.  (L. 
1160,  29  U.  S.  (L.  ed.)  341.  ed.)  424. 

^     6.  Murphy  v.  John  Hoffman  Co.,  10.  See  CoimiACTS,  vol.  6,  p.  915. 

•  215  N.  Y.  185,  109  N.  E.  101,  L.R.A.  11.  See  Contbacts,  vol.  6,  p.  925 

1916A  G34.  et  seq. 

7.  Tomlinson  v.  Roberts,  25  Conn.  12.  McAUister-Coraan  Co.  v.  Matfa- 
477,  68  Am.  Dee.  367;  Bacon  v.  Sond-  ews,  167  Ala.  361,  62  So.  416,  140  A. 
ley,  3  Strob.  L.  (S.  C.)  542,  51  Am.  S.  R.  43. 

Dec.  646.  Note:  30  L.R.A.  40  et  seq. 

8.  Brvan  v.  Hunt.  4  Sneed  (Tenn.)      See  the  following  paragraphs. 

543,  70  Am.  Dec.  262.     As  to  modia-      13.  Loveland  v.  Dinnan,  81  Conn, 
cation  of  written  contracts  of  sale  by  111,  70  AtL  634,  17  L.Rjl.(N.S.) 
a  subsequent  oral  agreemeut,  see  supra,  1119. 
par.  218. 
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will  entitle  the  buyer  to  rescind,^'  and  there  is,  aft  a  general  rule,  no. 
obligation  on  the  part  of  the  buyer  to'  accept  or  take  delivery  unless  it 
is  made  in  accordance  with  the  terms  of  the  contract.^*  When  the 
subject  matter  of  a  sale  is  not  in  existence  or  not  ascertained  at  the 
time  of  the  contract,  an  undertaking  that  it  shallj  when  existing  or 
ascertained,  possess  certain  qualities  is  not  a  mere  warranty,  but  a 
condition  precedent  to  any  obligation  upon  the  buyer  to  accept,  because 
the  existence  of  those  qualities  becomes  essential  to  its  identity,  and 
the  buyer  cannot  be  obliged  to  receive  apd  pay  for  a  thing  different 
from  that  for  which  he  contracted.**  So  as  a  general  rule,  if  the  con- 
tract calls  for  the  delivery  of  the  goods  at  a  specified  time,  the  buyer 
is  under  no  obligation  to  accept  a  delivery  at  some  other  time,  and 
may  treat  the  failure  of  the  seller  to  make  delivery  at  the  required 
time  as  a  basis  for  the  rescission  of  the  contract,"  or  may  refuse  a 
subsequent  tender  of  delivery  and  still  retain  his  right  of  action  for 
damages  for  the  failure  of  the  seller  to  deliver  in  accordance  with  the 
terms  of  the  contract.'*  The  same  is  held  true  with  regard  to  a  con- 
tract calling  for  the  delivery  of  a  certain  amount  at  one  time  when 
the  seller  tenders  only  a  part  at  the  specified  time.*'  The  fact  that 
the  article  sold  is  to  be  produced  or  manufactured  does  not  deprive 
the  buyer  of  the  right  to  refuse  to  accept  delivery  and  rescind  the 
contract,  if  the  article  as  tendered  is  n6t  such  as  required  by  the 
ternra  of  the  contract.***  If  the  buyer  has  exercised  his  right  of  rescis* 
sion  for  default  on  the  part  of  the  seller,  his  surety  for  the  payment 
of  the  price  may  set  up  such  rescission  in  defense  of  his  liability.' 

552.  Default  of  Buyer  Generally. — ^The  seller  may  treat  the  refusal 
of  the  buyer  to  take  delivery  in  accordance  with  the  contract  as  a 
rescission,'  and  where  delivery  and  payment  of  the  price  are  con- 
current stipulations,'  which  is  generally  true  where  no  time  of  pay- 
ment is  specified,*  a  default  in  the  payment  of  the  price  on  a  proper 
tender  of  delivery  by  the  seller  will  ordinarily  justi'fy  the  seller  in 

14,  Notes:  30  L.R.A.  61.  L.R.A.  33  et  seq.,  61.  See  supra,  par. 

16.  FUley  v.  Pope,  115  U.  S.  213,  246. 
6  S.  Ct  IS,  29  U.  S.  (L.  ed.)  372;     18.  Notes:  51  A.  S.  R.  615;  30 


Columbian,  etc.,  Dry  Doclf  Co.  v. 
Douglas,  84  Md.  44,  34  Atl.  1U8,  67 
A.  8.  R.  362,  33  L.R.A.  103;  Enter- 
prise Mfg.  Co.  V.  Oppenheim,  114  Md. 
368,  79  Atl.  1007,  38  L.R.A.(N.S.) 
548.  See  supra,  par.  187  et  seq.,  as 
to  the  seller's  general  duty  with  respect 
to.  delivery. 


L.R.A.  33  et  seq. 

19.  Gerli  v.  Poidebard  Silk  Mfg. 
Co.  57  N.  J.  L.  432,  31  Atl.  401,  51 
A.  S.  R.  611,  30  L.R.A.  61. 

20.  Fairbanks  v.  Walker,  76  Kan. 
903,  92  Pao.  U29,  17  L.R.A.(N.S.) 


16.  Pope  V.  AJlis,  115  U.  S.  363,  8 
S.  Ct.  69.  29  U.  S.  (L.  ed.)  393.  See 
Aipra,  par.  2^. 


17.  Noteg:  51  A.  S.  R.  615;  30 


558. 

1.  Stockton  Sav.,  etc.,  Soc.  v.  Qtd- 
dings,  96  Cal.  84,  30  Pac.  101&  31 
A.  S.  R.  181,  21  L.R.A.  406. 

2.  Note:  30  L.R.A.  61. 

3.  See  supra,  par.  163. 

4.  See  supra,  par.  205^ 
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rescinding  the  contract  *  Where  the  seller  exercises  his  right  to  ter- 
minate or  to  refuse  further  to  peiform  the  contract  for  a  default  on 
the  part  of  ihe  buyer,  he  may  in  ease  he  has  made  partial  deliveries 
recover  for  the  goods  so  delivered Thus  the  refusal  of  the  seller  to 
deliver  subsequent  instalments  after  the  buyer's  default  in  payment 
for  instalments  delivered  will  not  prevent  his  recovery  for  such  instal- 
ments as  have  been  theretofore  delivered.'  The  seller  may  also  treat 
the  default  of  the  buyer  as  a  breach  terminating  any  obligation  of 
further  performance  on  his  part,  and  entitling  him  to  maintain  an 
action  for  damages  for  the  buyer's  refusal  to  take  and  pay  for  the 
articles  sold  in^accordance  with  the  terms  of  the  contract'  An  order 
given  by  the  buyer  to  his  banker  not  to  pay  a  check  given  in  payment 
for  chattels  sold  to  him  will  not  itself  work  a  rescission  of  the  sale 
if  such  order  is  withdrawn  and  the  check  paid  on  presentation* 
Acquiescence  on  the  part  of  the  seller  in  the  buyer's  breach  of  the 
contract  may  constitute  a  waiver  of  his  right  to  rescind  for  such 
breach.*®  The  question  as  to  the  right  of  the  buyer  to  recover  pay- 
ments made  by  him  towards  the  purchase  price  where  the  seller  abro' 
gates  the  contract  for  the  subsequent  default  of  the  buyer  is  hereto- 
fore discussed." 

553.  Credit  Sales;  Insolvency  of  Buyer. — ^Where  the  contract  con- 
templates a  future  delivery  and  is  for  a  sale  on  credit,  it  is  held  that 

there  is  an  implied  condition  precedent  to  the  seller's  duty  to  deliver 
that  the  buyer  will  keep  his  credit  good,  and  where  the  buyer  becomes 
insolvent  before  the  time  of  delivery  arrives  the  seller  has  a  quasi  right 
of  rescission,  that  is,  he  may  decline  to  deliver  unless  the  buyer  will 
pay  cash.**  Though  there  has  been  such  a  delivery  in  case  of  a  sale 
on  credit  as  will  pass  the  title  as  between  the  parties,**  and  though 
ordinarily  there  is  no  seller's  lien  after  delivery  in  case  of  a  sale  on 
credit,'*  yet  since  the  waiver  of  the  seller's  lien  is  on  the  implied  con- 
dition that  the  buyer  keep  his  credit  good,  if  the  buyer  becomes  in- 
solvent before  the  time  of  payment  has  arrived,  the  seller  may  assert 
his  lien  if  he  has  retained  the  custody  of  the  goods  or  if  he  can  regain 

6.  Beancbamp  v.  Archer,  58  Cal.  8.  Note':  30  L.R.A.  33  et  seq.  See 

431,  41  Am.  Rep.  266.  Kupra,  ])ar.  383  et  seq.,  as  to  the  seller's 

Note:  30  L.R.A.  33  et  seq.  61.  action  for  damages  for  breach  by  buy- 

6.  Note:  30  L.R.A.  33  et  seq.  er. 

7.  Masters  v.  Barreda,  18  How.  489,  9.  Seldomridge   v.   Farmers',  etc., 
15  U.  S.  (L.  ed.)  466;  Veerkamp  v.  Bank,  87  Neb.  531, 127  N.  W.  871, 130 
Hulburd  Canning,  etc,  Co.,  58  Cal.  N.  W.  848,  30  L.R.A.(N.8.)  337, 
229,  41  Am.  Rep.  265.  10.  Angel  v.  Bashaw,  82  Vt  252,  73 

Note:  43  L.B.A.(N.S.)  1010.  Atl.  23,  18  Ann.  Cas.  449. 

See  supra,  par.  164  et  seq.,  as  to  the  11.  See  supra,  par.  333. 

entire  and  several  nature  of  contracts  12.  See  supra,  par.  190. 

of  sale  and  reeovex;  for  partial  per-  13.  See  supra,  par.  274  et  seq. 

fozmance.  14.  See  snpra,  par.  396. 
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the  custody  by  exercising  his  right  of  stoppage  in  transitu.**  This 
right  is  not  strictly  a  right  of  rescission  but  is  a  right  to  hold  the  goods 
aa  security  for  the  payment,'*  and  it  is  held  that  the  seller  cannot 
eliminate  any  other  element  than  that  of  credit;  the  feature  as  to 
time  and  place  of  delivery  he  must  comply  with  at  the  peril  of  being 
himself  liable  for  a  breach  of  the  contract;  *'  and  if  the  sale  is  execu- 
tory, the  seller  cannot  refuse  to  deliver  on  the  terms  of  the  contract 
and  hold  the  buyer  liable  in  damages  as  for  a  breadi  of  the  contract. 
In  order  to  enable  him  to  maintain  such  an  action,  even  though  the 
buyer  has  become  insolvent,  he  must  tender  the  goods  in  accordance 
with  the  terms  of  the  contract.**  It  has  been  held,  however,  that 
where  the  title  has  passed  to  the  buyer,  though  the  seller  has  retained 
poflsession,  the  latter  on  the  insolvency  of  the  buyer  may  withhold 
possession,  and  after  due  notice  sell  the  goods  on  the  buyer's  account 
without  losing  his  right  to  the  balance  of  the  impaid  price.*'  As  a 
general  rule,  where  a  sale  is  on  credit,  the  insolvency  of  the  buyer 
after  an  actual  delivery  gives  the  seller  no  right  to  rescind  the  sale 
and  reclaim  possession,**  though  he  may  do  so,  if  ike  buyer  has  been 
guilty  of  fraudulent  misrepresentations  as  to  his  financial  condition.* 
After  such  insolvency,  though  the  seller  has  retained  Uie  actual  posses- 
sion of  the  goods  and  therefore  has  a  lien  for  the  price,  he  has  no 
right  to  rescind  the  sale  as  against  the  general  creditors  of  the  buyer, 
and  deprive  the  assignee  in  insolvency  or  bankruptcy  of  the  buyer 
from  paying  the  price  and  claiming  the  goods  if  l^eir  value  exceeds 
the  purchase  price.' 

554.  Entering  into  Kew  Contract— Under  the  general  principles 
of  imphed  rescission  of  contracts  by  the  making  of  a  new  inconsistent 
agreement  with  respect  to  the  subject  matter  of  the  old  contract,*  it 
would  seem  on  principle  that  entering  into  a  new  contract  of  sale  with 
respect  to  the  same  subject  matter,  while  the  old  contract  is  unexecuted, 
will  constitute  an  implied  rescission  of  the  old  contract*  If,  however, 

16.  Arnold   T.    Delano,    4    Cush.  of  a  buyer  who  refuses  to  accept 

(Mass.)  33,  50  Am.  Dec.  754;  Patten's  goods  purchased,  see  supra,  par.  376 

Appeal,  45  Pa.  St.  151,  84  Am.  Dec.  et  seq. 

479.    See  supra,  par.  399  et  seq.,  aa  20.  J.  J.  Smith  Lumber  Co.  v.  Seott 

to  the  seller's  right  of  stoppage  in  County  Garbage  Reducing,  etc.,  Co., 

transitu.  149  la.  272,  128  K;  W.  889,  SO  L.R.A. 

16.  Patten's  Appeal,  45  Pa.  Str.  151,  (N.S.)  1184. 

84  Am.  Dec.  479.  1.  See  infra,  par.  580  et  seq.  591,  as 

17.  Lincoln  t.  Charles  Alshnler  Mfg.  to  whether  misrepresentation  or  con- 
Go.,  142  Wis.  475,  125  N.  W.  90S,  28  cealment  of  financial  condition  eonsti- 
L.B.A.(N.S.)  780.  tutes  fraud. 

18.  Florence  Hin.  Co.  r.  Brown,  124  2.  Arnold  t.  Delano,  4  Ciuh.  (Haas.) 
U.  S.  385,  8  S.  Ct.  531,  31  U,  S.  (L.  33,  50  Am.  Dec.  754. 

ed.)  424.  3,  See  Contracts,  vol.  6,  p.  923. 

19.  Patten's  Appeal,  45  Pa.  St.  151,  4.  Mason  v.  United  States,  17  Wall. 
84  Am.  Deo.  479.   As  to  the  general  67,  21  U.  S.  (L.  ed.)  664. 

rit^t  of  the  seller  to  leseli  on  account 
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the  new  contract  ia  invalid  for  noncompliance  with  the  statute  of 
frauds,  it  cannot  be  given  the  effect  of  rescinding  the  original  con- 
tract.* A  novation  whereby  a  third  person  is  substituted  as  purchaser 
may  operate  as  a  rescission  of  the  old  contract  so  as  to  release  the 
original  buyer.'  Though  the  contract  of  sale  his  been  broken  by  one 
party,  the  making  of  a  new  contract  different  in  terms  from  the  broken 
contract  is  a  sufficient  consideration  on  the  part  of  the  party  in  default 
for  the  cancellation  of  the  old  contract  in  so  far  as  it  is  unperformed.^ 
On  the  other  hand  it  is  held  that  after  the  breach  of  an  executory 
contract  of  sale,  the  making  of  a  new  contract  with  re^>ect  to  the  sub- 
ject matter  of  the  old  contract  is  not  necessarily  a  resdsaion  of  the 
old  contract  so  as  to  defeat  the  right  of  action  for  damages  against 
the  party  in  default*  It  is  also  hdd  that  if  the  seller  fails  to  deliver 
the  goods  according  to  the  contract  and  thereafter  the  buyer  urges 
delivery  and  the  seller  promises  to  make  it  but  fails  to  do  so,  this  does 
not  work  a  rescisson  of  the  contract  or  extension  of  the  time  of  de- 
livery BO  as  to  prevent  ^e  buyer  from  recovering  on  the  basis  of  the 
original  breach.'  It  has  also  been  held  that  if  after  a  breach  by  the 
buyer  by  his  wrongful  refusal  to  accept  the  seller  resells  to  him  for 
a  less  price,  this  is  not  a  rescission  of  the  old  contract  so  as  to  defeat 
the  seller's  right  to  recover  as  damages  for  the  wrongful  refusal  to 
accept  the  difference  between  the  original  price  and  the  price  paid  on 
the  resale;  and,  in  such  a  case,  it  has  been  held  immaterial  that  no 
notice  was  given  by  the  seller  to  the  buyer  of  his  intention  to  hold 
the  buyer  for  tibis  difference.***  If  a  seller,  after  selling  a  quantity  of 
grain  so  as  to.  pass  title  thereto  without  actual  delivery,  resells  it  to 
another  person,  and  executes  to  each  buyer  a  bill  of  sale  for  one  half 
of  the  grain,  the  first  buyer,  by  accepting  the  bill  of  sale  and  waiving 
his  right  to  one  half  of  the  grain  fint  sold  to  him^  does  not  affect  his 
title  to  the  other  half  thereof." 

555.  Effect  of  Mutual  Rescission. — ^The  mutual  rescission  of  an 
executory  contract  of  sale  puts  an  end  to  any  obligation  of  the  parties 
further  to  perform  or  Liability  for  the  nonperfomiance  of  the 

6.  Noble  V.  Ward,  L.  B.  21  Exeh.  Young,  etc,  Grain  Co.,  79  Ark.  603, 

135.  16  W.  R.  520,  36  L.  J.  Bzeh.  91,  96  S.  W.  142,  116  A.  S.  R.  99; 

6  Eng.  Rul.  Cas.  563  and  note.    See  MeKnight  v.  Dunlopf  6  N.  Y.  637,  56 

generally,  Statute  or  Fradds.  Am,  Dee.  370. 

6.  Michigan  Store  Co.  t.  Walker,  9.  Hardwood  L.  Co.  t.  Adam,  134 
150  la.  363,  130  N.  W.  130,  Ann.  Caa.  Qa.  821,  68  S.  E.  725,  32  L.R.A.(N.S.) 
1912D  505.   As  to  parties  to  sales  by  192. 

substitution  or  novation,  see  supra,  10.  Arkansas,  etc,  Co.  v.  Young, 

par.  91.  As  to  novation  generally,  aee  etc.,  Grain  Co.,  79  Ark.  603,  96  S.  W. 

Novation,  vol.  20,  p.  359  et  seq.  142, 116  A.  S.  R.  99. 

7.  Dreifus  v.  Columbian  Exposition  11.  Seldorarid?e  v.  Farmers,  etc.. 
Salvage  Co..  194  Pa.  St  475,  45  AU.  Bank,  87  Neb.  531,  127  K  W.  871,  90 
370,  75  A.  S.  R.  704.  L.E.A.(N.S.)  337. 

8.  Arkansas,   etc.   Grain   Co.  t. 
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contracL''  And  though  the  sale  is  executed  so  as  to  pan  title,  a  mutu- 
al reedsaion  and  return  of  the  property  to  the  seller  releases  ^e  buyer 
from  any  liability  for  the  price.**  A  mutual  cancellation,  the  seller 
taking  back  the  subject  matter,  and  the  buyer  taking  back  notes  given 
for  the  price,  will,  as  between  ^e  parties,  as  effectufdly  revest  the  title 
in  the  seller  as  would  the  most  forma!  transfer.**  Where  there  is  a 
mutual  rescission  of  an  executory  contract  of  sale  under  which  the 
buyer  has  made  part  payments,  the  view  has  been  taken  that,  in  Uie 
absence  of  any  express  or  implied  agreement  to  the  contrary,  the  buyer 
is  entitled  to  the  return  of  the  payments  made.'* 

Contracts  for  Delivery  and  Payment  in  Instalments 

556.  In  General. — ^There  seems  to  be  no  question  arising  out  of 
contracts  of  sale  on  which  the  authorities  are  in  more  hopeless  discord 
than  that  involving  the  right  of  one  party  to  a  contract,  providing 
for  the  delivery  of  the  commodity  sold  in  instalments  and  payment 
therefor  aa  delivered,  to  rescind  or  trest  the  contract  at  an  end  for  a 
default  of  the  other  party  with  respect  to  one  instalment.  The  English 
Sale  of  Goods  Act  1893  (section  31,  subd.  2)  has  sought  to  settle 
the  question  in  a  general  way  by  providing  that  "where  there  is  a 
contract  for  the  sale  of  goods  to  be  delivered  by  stated  instalments, 
which  are  to  be  separately  paid  for,  and  the  seller  makes  defective 
deliveries  in  respect  of  one  or  more  instalments,  or  the  buyer  neglects 
or  refuses  to  take  delivery  of  or  pay  for  one  or  more  instalments,  it  is 
a  question  in  each  case  depending  on  the  terms  of  the  contract,  and 
the  circumstances  of  the  case,  whether  the  breach  of  contract  is  a 
repudiation  of  the  whole  contract,  or  whether  it  is  a  severable  breach 
giving  rise  to  a  claim  for  compensation,  but  not  to  a  right  to  treat 
the  whole  contract  as  repudiated."  *^  And  a  somewhat  similar  provi- 
sion is  included  in  the  uniform  sale  of  goods  act  enacted  in  a  num- 
ber of  jurisdictions  in  the  country.  Some  of  the  acts  in  this  country, 
however,  differ  from  the  English  act  in  that  the  latter  makes  the 
intention  to  repudiate  instead  of  the  materiality  of  the  breach  the  basis 

18.  Dreifusv.  Columbian  Exposition  (N.S.)  785;  Johnson  v.  Jennings,  10 
Salvage  Co.,  194  Pa.  St.  475,  45  Atl.  Grat.  (Va.)  1,  60  Am.  Dee.  323.  As 
370,  75  A.  S.  B.  704.  to  the  general  rij^t  of  a  defaulting 

mote:  6  L.B.A.  503.  bnyer  to  recover  partial  payments,  see 

15.  Thorton  v.  Wynn,  12  Wheat,  supra,  par.  333. 

183,  6  V.  S.  (L.  ed.)  695.  16.  Note:  23  Eng.  Rnl.  Cas.  525. 

14.  Tomlinson  v.  Roberts,  25  Conn.  17.  This  is  trae,  for  instance,  as  to 

477,  68  Am.  Dee.  367.   As  to  the  re-  the  New  York  act  which  makes  the. 

vesting  of  title  in  the  seller  graierally.  materiality  of  the  breach  and  the  sev- 

see  anpra,  par.  311.  erability  of  the  contract  the  criterion 

16.  Pieme  v.  Stanb,  78  Conn.  469,  for  determining  the  right  of  the 
62  AtL  760, 112  A  S.  B.  163, 3  L.R.A.  injnzed  party  to  rescind. 
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of  granting  the  right  to  the  injured  party  to  refuse  to  proceed  with  the 
contract. 

557.  Rule  in  England  Prior  to  Sales  Act. — ^In  England  prior  to  the 
Sale  of  Goods  Act  1893,  the  authorities  were  in  confUct  as  regards  the 
question  whether,  in  case  of  a  contract  for  the  sale  of  goods  to  be 
delivered  in  periodical  instalments,  the  default  of  one  party  in  reepect 
to  one  or  more  of  the  stipulated  deliveries  entitled  other  paxty 
10  rescind  the  contract  and  exonerated  him  from  further  performance 
of  the  contract.*®  In  several  of  the  earlier  cases  the  broad  view  was 
taken  that  the  failure  of  one  party  to  deliver  or  to  take  delivery  of  tho 
first  instalment  entitled  the  other  party  to  throw  up  the  entire  con- 
tract without  liability  for  damages  for  failure  further  to  perform  the 
contract.'*  This  view  is  exemplified  by/the  case  of  Hoare  v.  Kennie 
(5  H.  &  N.  19)  decided  in  1869,  where  the  buyer  agreed  to  buy  of  the 
seller  a  large  quantity  of  iron  to  be  shipped  in  equal  monthly  instal- 
ments from  Sweden  during  specified  months,  and  it  appearing  that 
the  seller  had  failed  to  ship  the  required  amount  during  the  first 
month,  it  was  held  that  the  buyer  for  that  reason  was  justified  in 
refusing  to  accept  the  amount  actually  shipped  and  in  notifying  the 
seller  of  the  termination  of  the  contract'  In  other  English  cases, 
however,  the  view  has  ben  taken  that  the  mere  failure  of  one  party 
in  regard  to  even  the  first  instalment  delivery  does  not  necessaril}' 
entitle  the  other  party  to  declare  the  contract  at  an  end,  unle^  the 
circumstances  are  such  as  to  evidence  an  intention  on  the  part  of  the 
party  in  default  no  longer  to  be  bound  by  the  contract,'  though  the 
cases  announcing  or  applying  this  view  have  chiefiy  been  those  where 
the  default  was  on  the  ptu>t  of  the  buyer  in  taking  delivery  or  paying 
the  price  for  tbe  instalment  delivered  or  tendered.' 

18.  Note:  18  Eng.  Rul.  Cas.  612.      9  Q.  B.  D.  648,  9  App.  Cas.  434.  51 

19.  Note:  30  L.R.A.  69;  18  Eng.  L.  J.  Q.  B.  576,  53  L.  J.  Q.  B.  497. 
Rul.  Cas.  612.  47  L.  T.  N.  S.  369,  51  L.  T.  N.  S.  627, 

1.  Note:  38  L.E.A.(N.S.)  641.  The  23  Eng.  Rul.  Cas.  504,  the  effect  of 
case  referred  to  in  the  test  is  approved  which  on  the  earlier  English  cases  is 
and  followed  by  the  federal  supreme  considered  and  commented  on  by  the 
court  in  Norrington  v.  Wright,  115  U.  court  in  Ross-Meehan  Foundrv  Co. 
S.  188,  6  S.  Ct.  12,  29  U.  S.  (L.  ed.)  v.  Royer  Wheel  Co.,  113  Tcnn. 
366,  where  the  English  authorities  are  370,  83  8.  W.  167,  3  Ann.  Cas.  898, 
carefully  reviewed;  and  the  later  case  68  L.R.A.  829,  and  Norrington 

of  Mersey  v.  Naylor,  9  Q.  B.  D.  648,  Wright,  115  U.  S.  188,  6  S.  Ct.  12, 

9  App.  Cas.  434.  51  L.  J.  Q.  B.  576,  29  U.  S.  (L.  ed.)  360. 

53  L.  J.  Q.  B.  497,  47  L.  T.  N.  S.  369,  Notes:  30  L.H.A.  69;  38  L.R.A. 

51  L.  T.  N.  S.  627,  23  Eng.  Rul.  Cas.  {N.S.}  541;  18  Eng.  Rul.  Cas.  612. 

504,  distinguished  on  the  ground  that  3.  Mersey  Steel,  etc.,  Co.  v.  Naylor. 

the  latter  involved  a  failure  of  the  9  Q.  B.  D.  648,  9  App.  Cas.  434,  51  L. 

buyer  to  pay  the  instahnent  priee  and  J.  Q.  B.  576,  53  L.  J.  Q.  B.  497,  47  h. 

not  the  failure  of  the  seller  to  make  T.  N.  S.  369,  51  L.  T.  N.  S.  627,  23 

deliver^'.  Eng.  Rul.  Gas.  604;  Roper  v.  Johnson, 

2.  MexBey  Steel,  etc.,  Co.  v.  Naylor,  L  B.  8  C.  P.  167, 42  L.  J.  C.  PI.  65,  28 
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558.  Rule  in  United  States  Generally.-— In  this  country  the  broad 
rule  has  been  announced,  following  what  is  said  to  be  the  rule  of  the 

later  English  cases/  that  defaults  by  one  party  in  making  payments 
or  deliveries  will  not  releajse  the  other  party  from  his  duty  to  make 
the  other  deliveries  or  payments  stipulated  in  the  G(mtract,  unless  the 
conduct  of  the  party  in  default  be  such  as  to  evince  an  intention  to 
abandon  the  contract  or  a  de^gn  no  longer  to  be  bound  by  its  terms. 
This  rule  leaves  the  party  complaining  of  a  breach  to  recover  dam- 
ages for  his  injury  on  the  normal  principle  of  compensation,  without 
allowing  him  the  advantage  that  might  inure  to  him  from  an  option 
to  rescind  the  bargain.'  In  other  cases  the  view  is  taken,  and  this 
seems  to  be  the  view  in  a  majority  of  the  jurisdictions  in  this  country, 
that  the  default  of  either  party  with  respect  to  one  instalment,  pro- 
vided such  default  has  not  been  waived,  justifies  the  other  party  in 
putting  an  end  to  the  contract.*  And  it  has  even  been  held,  where  the 
seller  has  failed  to  deliver  one  instalment  and  refused  longer  to  com- 
ply with  the  contract,  that  the  buyer  cannot  keep  the  contract  in  force 
and  maintain  actions  with  respect  to  the  several  instalments  as  they 
accrue,  but  must  recover  all  his  damages  in  one  action.'  The  conflict 
in  the  authorities  has  been  said  to  have  arisen  by  the  attempts  of  the 
courts  to  apply  to  this  class  of  contracts  the  principles  relating  to  con- 
tracts generally,  whereas  they  should  properly  be  treated  as  a  clasfi 
sui  generis.*  If  the  conduct  of  the  seller  or  buyer  in  connecdon  with 
his  default  as  to  one  instalment  is  such  as  to  show  a  repudiation  of 

L.  T.  N.  S.  296,  21  W.  R.  384>  23  son  Forging  Co.,  168  Ind.  693,  81  N. 


Notes:  32  L.R.A.(N.S.)  9;43L.R.A.  Mfg.  Co.  v.  Oppenheim,  114  Md.  368, 

(N.S.)  1013;3Aiiii.  Cas.  903;23Eiig.  79  Atl.  1007,  38  L.R.A.(N.S.)  548; 

Rnl.  Cas.  525.  Wolfert  v.   Caledonia   Springs  Ice 

4.  See  the  preceding  paragraph  as  Co.,  195  N.  Y.  118,  88  N.  £.  24, 

to  the  rule  in  England  prior  to  the  21   L.R.A.(N.S.)    864;  R«s8-Meehan 

English  Sale  of  Goods  Act.  Poundry  Co.  v.  Royer  Wheel  Co.,  113 

fi.  Johnson  Forge  Co.  v.  Leonard,  Tenn.  370,  83  S.  W.  167,  3  Ann.  Cas. 

3  Penn.  (Del.)  342,  51  Atl.  306,  94  A.  898,  68  L.R.A.  829;  Alpha  Portland 

S.  R.  86,  57  L.R.A.  225;  Quarton  v.  Cement  Co.  v.  Oliver,  125  Tenn.  135, 

American  Law  Book  Co.,  143  la.  517,  140  S.  W.  596,  Ann.  Cas.  1913C  12% 

121  N.  W.  1009,  32  L.R.A.(N.S.)  1;  38  L.R.A.{N.S.)  416. 

"West  V.  Becbtel,  125  Mich.  144,  84  N.  Notes:  30  L.R.A.  69  et  seq.;  23  Eng. 

W.  69,  51  L.R.A.  791;  Blaclcbura  v.  Rul.  Cas.  550. 

Reilly,  47  N.  J.  L.  290,  1  Atl.  27,  54  7.  Pakaa  v.  Hollingshead,  184  N.  Y. 

Am.  Rep.  159;  Gerii  v.  Poidebard  211,  77  N.  E.  40,  112  A.  S.  R.  601,  6 

Silk  Mfg.  Co.,  .57  N.  J.  L.  432,  31  At!.  Ann.  Cas.  60,  3  L.R.A.(N.S.)  1042. 

401,  51  A.  S.  R.  611,  30  L.R.A.  61;  See  supra,  par.  334,  as  to  successive 

J.  W.  Ellison  Son,  etc.,  Co.  v.  Flat  action  by  the  buyer  for  damages  in 

Top  Grocery  Co.,  69  W.  Va.  380,  71  case  of  a  contract  calling  for  delivery 

S.  E.  391,  38  L.R.A.(N.S.)  539.  in  instalments. 

Kotea:  6  LJRJi,  375  ;  30  L.R.A.  69  8.  King  Phillip  Mills  t.  Slater,  12 

et  aeq.  R.  I.  82,  34  Am.  Rep.  603. 
6.  Ohio  Valley  Ba|^  Co.  Ander- 


Eng.  Rul.  Cas.  532. 


E.  574,  11  Ann.  Cas.  1045;  Enterprise 
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the  contract  and  his  intention  no  longer  to  perform,  tiie  o&er  party 
may,  even  in  the  jurisdictions  which  do  not  recognize  fally  the  right 
to  rescind  for  default  in  one  instalment,  treat  the  contract  at  an  end 
In  applying  the  opposing  views  a  distinction  is  frequently  made 
between  a  default  on  the  part  of  the  buyer  in  maiking  payment  or 
accepting  delivery  and  a  default  on  the  part  of  the  seller  in  malung 
delivery,!*^  and  in  view  of  this  fact  the  two  classes  of  cases  are  treated 
separately  in  the  following  par^raphs. 

559.  Majority  View  as  to  Defatdt  of  Buyer. — ^In  this  country  the 
broad  view  taken  in  the  majority  of  the  cases,  in  the  absence  of  stat- 
ute to  the  contrary,  is  that  where  a  contract  of  sale  provides  for 
deliveries  in  instalments  and  the  payment  of  the  price  of  each  instal- 
ment as  delivered  or  within  a  stated  time  thereafter  and  before  the 
delivery  of  the  following  instalment  is  due  default  in  the  payment  is 
made,  the  seller  may  rescind  the  contract,  and  if  he  does  so  cannot 
be  held  liable  for  damages  for  the  failure  to  make  delivery  of  sub- 
sequent instalments.^'  The  insignificance  of  the  amount  withheld  by 
the  buyer,  if  deliberate  and  not  caused  by  accident  or  mistake,  does 
not,  it  seems,  afifect  the  seller's  right  to  terminato  the  contract '* 
Likewise  it  is  immaterial  that  the  refusal  to  pay  is  put  on  the  ground 

8.  Johnson  Forge  Co.  v.  Leonard,  Forging  Co.,  168  Ind.  593,  81  N.  E. 
3  Penn.  (Del.)  342,  51  Atl.  305,  94  574,  11  Ann.  Cas.  1045;  McGrath  v. 
A.  S.  R.  86,  57  L.R.A.  225;  Quarton  v.  Gegner,  77  Md.  331,  26  Atl.  502,  39  A. 
American  Law  Book  Co.,  143  la.  517,  S.  li.  415;  Koss-Meehan  Foundry  Co, 
121  N.  W.  1009,  32  L.R.A.(N.S.)  1.  v.  Eoyer  Wheel  Co.,  113  Tenn.  370, 

Notes:  30  L.RA.  69  et  sen.:  32  83  S.  W.  167,  3  Ann.  Cas.  898,  68 
L.R.A.(N.S.)  «;  43  L.RJL{N.S.)  L.R.A.  829;  Alpha  Portland  Cement 
1013.  Co.  V.  Oliver,  125  Tenn.  135,  140  S. 

10.  Norrington  v.  Wright,  115  U.  S.  W.  595,  Ann.  Caa.  1913C  120,  38 
188,  6  S.  Ct.  12,  29  U.  S.  (L.  ed.)  L.R.A.(N.S.)  416.  See  also  Masters  v. 
366.  This  suggestion  of  the  federal  Barreda,  18  How.  489,  15  U.  S.  (L. 
supreme  court  as  to  a  distinctiiOD  ed.)  466;  Veerkamp  v.  Hulburd  Can- 
between  the  failure  of  the  seller  in  ning,  etc.,  Co.,  58  CaL  229,  41  Am, 
delivery  and  the  failure  of  the  buyer  Rep.  265. 

in  payment  has  been  apparently  acted  Kotes:  54  Am.  Rep.  624;  50  A.  S. 
on  by  the  cmmit  court  of  appeals  R.  292  ;  30  L.RJL.  35,  72)  32  L.R.A. 
for  the  sixth  circuit,  and  it  has  been  (N.S.)  2;  43  L.R.A.(N.S.)  1010;  3 
there  held  that  the  default  of  the  buyer  Ann.  Cas.  901;  II  Ann.  Cas.  1049; 
in  respect  to  one  instalment  will  not  Ann.  Cas.  1913D  1021. 
justify  a  rescission  of  the  contract  by  See  bIbo  Henningsen  t.  Tonopah, 
the  seller.  See  Ross-Meehan  Foundry  etc.,  R.  Co.,  33  Nev.  208,  111  Pac.  36, 
Co.  V.  Royer  Wheel  Co.,  113  Tenn.  119  Pac.  774,  Ann.  Cas.  1913D  1008 
370,  83  S.  W.  167,  3  Ann.  Cas.  898,  (copiously  reviewing  the  case  pro  and 
68  L.R.A.  829  (referring  to  otlwr  fed-  con  without  deciding  the  question  for 
oral  authorities).  the  reason  that  the  seller's  eonduet  was 

11.  Rodgers  v.  Wise,  106  Ark.  310,  held  a  waiver  of  any  right  to  leeeincl 
153  S.  W.  253,  43  L.R.A.(N.S.)  1009;  he  may  have  had). 
Ohio  Valley  Buggy  Co.  v.  Anderson     12.  Note:  82  LJt^(N.S.)  & 
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of  a  claim  by  the  buyer  for  damages  for  breaches  by  the  seller  of 
other  contracts  or  with  respect  to  defaults  in  prior  instalments.** 

560.  Minority  View  «s  to  Defatdt  of  Buyer. — ^According  to  the 
view  taken  in  a  number  of  jurisdictions  the  failure  of  the  buyer  to 
take  delivery  or.pay  for  an  instalment  is  not  considered  as  giving  the 
seller  the  absolute  right  to  terminate  the  contract  and  refuse  to  deliver 
the  subsequent  instalments  unless  in  addition  thereto  the  conduct  of 
the  buyer  ahows  an  intentioa  on  his  part  to  repudiate  or  no  longer  to 
be  bound  by  the  contract.**  Thus  in  case  of  an  ordinary  contract 
between  a  wholesale  and  a  retail  dealer  for  the  sale  of  a  quantity  of 
coal  delivwable  in  instalm«ats,  the  failure  of  the  buyer  to  pay  for  one 
instalment  has  been  held  not  to  give  the  seller  a  right  to  rescind  the 
contract  and  refuse  to  make  delivery  of  subsequent  instalments.** 
And  it  has  been  held  that  the  refusal  of  a  buyer  of  wood  to  keep  his 
agreement  to  pay  for  each  shipment  as  received,  and  his  declaration 
that  he  would  not  pay  for  a  shipment  theretofore  recdved  until  the 
next  shipment  was  received,  while  he  insisted  on  the  complete  delivery 
of  the  wood,  do  not  constitute  such  an  abandonment  of  the  contract 
on  his  part  as  will  justify  the  seller  in  refusing  to  ship  any  more 
wood.**  On  the  other  hand  it  has  been  held  that  ^e  question  whether 
a  letter  by  a  purchaser  of  scrap  iron  to  be  paid  for  as  each  100  tons 
was  delivered,  stating  tiiat  he  would  not  remit  until  he  had  enough 
of  the  balance  of  the  contract  in  his  hands  to  know  that  he  would 
receive  the  amount  purchased,  and  that  as  soon  as  he  had  two  or  three 
cars  above  the  100  tons  he  would  remit,  amounts  to  a  repudiation  of 
the  contract  justifying  a  rescission  on  the  part  of  the  seller,  is  for  the 
court  and  that  the  letter  shows  an  intention  to  repudiate  the  contract, 
justifying  a  rescission  by  the  seller.*^  And  it  has  been  held  that  a 
purchaser  of  a  set  of  books  to  be  delivered  one  at  a  time  and  paid  for 
as  delivered  is  estopped  to  insist  on  a  continued  performance  by  the 
seller,  where,  after  he  has  failed  to  pay  for  several  books  delivered, 
and  has  been  notified  that  the  contract  has  been  rescinded,  he  pays  no 
attention  to  demands  for  payment  for  the  volumes  received,  and  makes 

IS.  Note:  32  L.R.A.(N.S.)  8.  3  Ann.  Cas.  902. 

14.  Johnson  For^  Co.  v.  Leonard,  Sec  also  Henningsen  v.  Tonopah, 
3  Penn.  (Del.)  342,  51  Atl.  305,  94  etc.,  R.  Co.,  33  Nev.  208,  Ul  Pac.  36, 
A.  S.  R.  86,  57  L.R.A.  225;  Osgood  v..  119  Pnc.  774,  Ann.  Cas.  1913D  1008 
Bander,  76  la.  550,  39  N.  W.  887,  1  (reviewing  the  authorities  in  other 
L.R.A.  656;  Quarton  v.  American  Law  jorisdictioiis  without  deciding  the  ques- 
Book  Co.,  143  la.  517, 121  N.  W.  1009,  tion). 

32  L.R.A.(N,S.)  1;  West  v.  Bechtel,     16.  Osgood  v.  Bander,  76  la.  550, 
125  Mieh.  144,  84  N.  W.  69,  61  L.R.A.  39  N.  W.  887,  1  L.R.A.  655. 
791;  Oerii  v.  Poidebard  Silk  Mfe.  Co.,     16.  West  v.  Bechtel,  125  Mich.  144. 
57  N.  J.  L.  432,  31  Atl.  401,  61  A.  8.  84  N.  W.  69,  61  L.R.A.  791. 


N'otes:  30  L.R.A.  71  et  seq.;  32  3  Penn.  (Del.)  342,  51  Atl.  305,  04 
L.R.A.(N.S.)1;43L.R.A.(N.S,)  1012;  A.  S.  R.  86.  57  L.B.A.  226. 
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no  demand  for  future  deliveries  for  more  than  two  years  and  until  the 
price  of  the  books  has  been  advanced." 

561.  Majority  View  as  to  Default  of  Seller. — Where  the  seller  de- 
faults in  the  delivery  of  one  of  the  periodical  instalments,  the  great 
weight  of  the  authority  in  this  country  is  in  favor  of  the  view,  which 
was  also  taken  in  the  earlier  English  cases,  at  least  as  re.^rds  non- 
delivery of  the  first  instalment/*  that  the  buyer  may  declare  the  con- 
tract at  an  end  and  refuse  to  take  further  instalments  without  incurs 
ring  any  liability  in  damages  to  the  seller,***  even  though  the  default 
in  delivery  was  not  with  respect  to  the  first  instalment.'  Most  fre- 
quently the  breach  of  the  seller  in  the  delivery  of  an  instalment  has 
involved  the  time  of  delivery.  Thus  in  a  leading  case  decided  in  the 
federal  supreme  court  it  appeared  that  a  contract  was  made  in  Phila- 
delphia for  the  sale  of  "five  thousand  tons  iron  rails  for  shipment 
from  a  European  port  or  ports  at  the  rate  of  about  one  thousand  tons 
per  month  beginning  February,  1880,  but  whole  contract  to  be 
shipped  before  August  1, 1880."  It  was  held  that  the  seller  was  bound 
to  ship  one  thousand  tons  approximately  in  each  month  beginning 
with  February,  and  that  if  only  four  hundred  tons  were  shipped  in 
February  and  eight  hundred  and  eighty-five  in  March,  and  the  buyer 
accepted  and  paid  for  the  February  shipment  on  its  arrival  in  Maroh, 
and  in  ignorance  that  no  more  had  been  shipped  in  February,  and 
was  first  informed  of  that  fact  after  the  arrival  of  the  March  ship- 
ment and  before  accepting  or  paying  for  the  March  shipment,  he 
could  rescind  the  contract  for  the  seller's  failure  to  ship  the  required 
amount  in  each  of  the  months  of  February  and  March.*  The  right 
to  rescind  is  not,  however,  restricted  to  a  default  as  to  time  but  is 
equally  recognized  as  regards  a  default  involving  quality.*  Thus  it 

18.  Quarton  v.  American  Law  Book  A.  S.  R.  93;  Pakas  Hollingsfaead, 
Co.,  143  la.  517,  121  N.  W.  1009,  32  184  N.  Y.  211,  77  N.  E.  40,  112  A.  S. 
L.R.A.(N.S.)  1.  R.  601,  6  Ann.  Caa.  60,  3  L.R.A.(N.S.) 

19.  See  supra,  par.  557.  1042. 

20.  Norrington  v.  Wright,  115  U.  S.  Notes:  51  A.  S.  R.  615 -,  30  L.R.A. 
188,  6  S.  Ct.  12,  29  U.  S.  (L.  ed.)  72;  38  L.R.A.(N.S.)  641;  20  Ann. 
366;  McDonald  v.  Kansas  City  Bolt,  Cas.  530;  23  Eng.  Rnl.  Gas.  550. 

etc.,  Co.,  149  Fed.  360,  79  C.  C.  A.  298,  1.  Wblfert  v.  Caledonia  Springs  loa 

8  L.R.A.(N.S.)  1110;  Enterprise  Mfg.  Co.,  195  N.  Y.  118,  88  N.  E.  24,  21 

Co.  v.  Oppenbeim,  114  Md.  368.  79  L.R.A.(N.S.)  86.4. 

',AtI.  1007,  38  L.R.A.(N.S.)  548;  Wol-  Note:  23  Eng.  Rnl.  Caa.  550. 

fert  v.  Caledonia  Springs  Ice  Co.,  195  2.  Norrington  v.  Wrigbt,  116  U.  S. 

N.  Y.  118,  88  N.  E.  24,  21  L.R.A.  188,  6  S.  Ct.  12,  29  U.  S.  (L.  ed.) 

fN.S.)   864;  Kin?  Phillip  Mills  v.  366.   The  English  as  well  as  many  of 

Slater,  12  R.  I.  82,  34  Am.  Rep.  603.  the  American  authorities  are  carefully 

See  also  Lima  Locomotive,  etc.,  Co.  v,  reviewed  in  this  case. 

National  Steel  Castings  Co.,  165  Fed.  3.  McDonald  v.  Kansas  City  Bolt, 

77,  83  C.  C.  A.  593.  11  L.R.A.{N.S.)  etc.,  Co.,  149  Fed.  360,  79  C.  C.  A.  298, 

713;  Thomas-Huycke-Martin  Co.  v.  8  L.R.A.(N.S.)  1110;  Enterprise  Mfg. 

Gray,  94  Ark.  9,  125  S.  W.  659,  140  Co.  v.  Oppenheim,  114  Md.  368,  79  AtL 
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has  been  held  that  one  who  purchases  a  quantity  of  cotton  gooda  of 
a  quality  known  as  "firsts,"  to  be  delivered  in  instalments,  may 
rescind  the  contract  in  case  the  first  few  instalments  are  seconds,  which 
cannot  be  put  to  the  use  for  which  "firsts"  wete  intended.* 

562.  Minority  View  as  to  Default  of  Seller. — ^In  a  number  of  juris- 
dictions in  this  country  following  what  is  said  to  be  the  view  of  the 
later  English  cases,  it  is  held  that  there  is  no  right  of  rescission  by  the 
purchaser  for  a  failure  of  the  seller  to  deliver  one  of  the  instalments, 
unless  the  seller's  conduct  indicates  his  intention  to  abandon  the 
contract  or  a  desire  no  longer  to  be  bound  by  its  terms.'  This  is 
especially  true  if  under  the  circumstances  the  usefulness  to  the  buyer 
of  any  instalment  does  not  depend  on  the  prompt  delivery  of  the  prior 
instalment  and  full  indemnity  for  the  failure  to  deliver  one  instalment 
may  be  secured  by  the  recovery  or  allowance  of  damages,*  or  if  the 
breach  on  the  part  of  the  seller  going  to  the  quality  of  (he  commodity 
is  not  material.^  The  rule  is  held  to  apply  to  a  failure  of  the  sell^- 
in  the  deUvery  of  the  first  instalment,  thus  breaking  the  contract  in 
limine,  as  a  default  in  this  respect  does  not  make  it  more  certain  than 
do  later  defaults  that  the  buyer  cannot  get  substantially  what  he  con- 
tracted for,  and  for  that  default,  as  well  as  for  others,  the  buyer  may 
be  compensated  by  suit,  and  by  that  default,  as  readily  as  by  others, 
be  may  obtain  an  unconscionable  advantage  if  he  is  entitled  to  rescind 
or  retain  the  bargain  as  self-interest  may  dictate,  and  therefore  as  a 
basis  on  which  a  right  of  rescission  is  to  be  supported  it  cannot,  merely 
because  it  is  first  in  order,  have  any  greater  importance  than  later 
defaults.^  Still  in  some  cases  the  fact  that  the  default  of  the  seller 
was  not  in  regard  to  the  first  instalment  has  been  emphasized  as  reason 
for  denying  the  buyer  the  right  of  rescission  *  In  denying  the* 
buyer  a  right  of  rescission  the  court  has  laid  stress  on  the  fact  that  the 
default  of  the  seller  relied  on  went  to  the  quality  of  the  commodity 


1007,  38  L.R.A.(N.S.)  648.    See  also  eery  Co.,  69  W.  Va.  380,  71  S.  E.  391, 
Thomas-Huyeke-Martin  Co.  v.  Gray,  38  L.R.A.(N.S.)  539. 
94  Ark.  9, 125  S.  W.  659, 140  A.  S.  R.     Notes:  30  UBJi.  71;  38  L.R.A. 
83.  (N.S.)  541. 

Note:  38  L.R.A.(N.8.)  54L  6.  Gerli  v.  Poidebard  Silk  Mfg.  Co., 

4.  Enterprise  Mfg.  Co.  v.  Oppen-  57  N.  J.  L.  432,  31  Atl.  401,  61  A.  S. 
heim,  114  Md.  368,  79  AU.  1007,  38  R.  611,  30  L.R.A.  61. 
Ii.R.A.(N.S.)  548.  7.  Ellison  v.  Flat  Top  Grocery  Co., 

5.  Johnson  Forge  Co.  v.  Leonard,  3  69  W.  Va.  380,  71  S.  E.  391,  38  L.R.A. 
Penn.  (Del.)  342,  51  Atl.  305,  94  A.  (N.S.)  539. 

S.  E.  86, 57  L.R.A.  225;  Gerli  v.  Poide-  8.  Gerli  v.  Poidebard  Silk  Mfg.  Co., 
bard  Silk  Mf(f.  Co.,  57  N.  J.  L.  432,  57  N.  J.  L.  432,  31  Atl.  401,  51  A.  S. 
31  Atl.  401,  51  A.  S.  R.  611,  30  L.R.A.  R.  611,  30  L.R.A.  61. 
61;  Krebs  Hop  Co.  v.  Livesley,  59  9,  Ellison  v.  Flat  Top  Grocery  Co., 
Ore.  574,  U4  Pao.  944,  Ann.  Cas.  69  W.  Va.  380,  71  S.  £.  391,  38  LSLA. 
19130  768;  EUison     Flat  Top  Oro-  (N.S.)  639. 
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and  not  to  the  time  of  the  delivery.^*  Aa  regards  the  instalment 
which  the  seller  fails  to  deliver  in  the  required  time»  the  buyer  ia 
under  no  obligation  to  accept  a  subsequent  tender,  irrespective  of 
whether  he  is  justified  in  putting  an  end  to  the  entire  contract.'* 

563.  Waiver  arid  Necessity  of  Notice  of  Xermiiiaticn  Generally. — 
Though  the  right  of  one  party  to  terminate  the  contract  for  a  default 
of  the  other  party  is  recognized,  still  he  has  the  right  to  treaX  the  con- 
tract as  continuing,  the  right  to  terminate  being  given  for  his  benefit ; 
and  it  seems  to  he  generally  recognized  that  if  he  wishes  to  exercise 
this  right  be  must  give  seasonable  notice  of  his  election  to  do  so  to 
the  party  in  default,  else  he  will  be  deemed  to  have  waived  his  right 
of  termination  on  account  of  such  past  breaches.*'  And  the  federal 

■  supreme  court,  though  holding  under  the  circumstances  that  the  buyer 
was  justified  in  terminating  the  contract  for  the  default  of  the  seller, 
expressly  attached  the  proviso  that  tiie  right  must  be  distinctly  and 
seasonably  asserted.**  If  the  right  of  the  seller  to  rescind  for  the 
default  of  the  buyer  is  recognized  and  has  been  asserted,  the  buyer's 
subsequent  tender  or  even  payment  of  the  amount  in  arrears  will  not 
reimpose  upon  the  seller  tiie  duty  to  continue  deliveries;  in  such  a 
case  the  money  being  due  and  owing  to  tiie  seller  at  the  time  it  was 
paid,  he  has  the  right  to  accept  it  without  forfeiting  any  of  his  legal . 
rights.**  It  has  been  held,  however,  that  unless  the  seller  notifies  the 
buyer  of  his  intention  to  r«ecind  the  contract  on  the  hitter's  failure 
to  pay  for  an  instalment,  according  to  the  terms  of  the  contract,  an 

,     acceptance  of  the  overdue  payment  is  a  waiver  of  bis  right  to  cancel 
the  contract.** 

564.  Acceptance  of  Prior  Deliveries  Defective  in  Quality. — If  the 

buyer  accepts  delivery  of  and  retains  an  instalment  which  is  defective 
it  is  generally  held  that  he  cannot  on  account  of  the  defects  in  the 
delivery  repudiate  the  further  performance  of  the  contract  and  refuse 

10.  Ellison  T.  Flat  Top  Grocery  Co.,  33  Nev.  208,  111  Pac.  36,  119  Pac 
69  W.  Va.  380,  71  S.  B,  391,  38  L.R.A.  774,  Ann.  Caa.  1913D  1008;  Scott  v. 
(N.S.)  539.  Kittanning  Coal  Co.,  89  Pa.  St.  231, 

Note:  38  L.R.A.(N.S.)  540.  33  Am.  Rep.  753. 

11.  Gerii  V.  Poidebard  Silk  Mfg.  Co.,  Notes:  8  L.R.A.(N.S.)  1110;  38 
57  N.  J.  L.  432,  31  Atl.  401,  51  A.  S.  L.R.A.(N.S.)  542;  11  Ann.  Cas.  1049; 
K.  611,  30  L.R.A.  61.  See  supra,  par.  20  Ann.  Cas.  531;  Ann.  Cas.  1913D 
246,  as  regards  the  general  duty  of  1021. 

the  seller  to  make  delivery  at  tbe  time  13.  Norrington  t.  Wright,  115  U.  S, 

specified,  so  as  to  impose  a  duty  on  188,  6  S.  Ct.  12,  29  U.  S.  (L.  ed.)  366. 

the  buyer  to  accept.  14.  Ohio  Val.  Buggy  Co.  v.  Ander- 

12.  McDonald  v.  Kansas  City  Bolt,  son  Forging  Co.,  168  Ind.  593,  81  N. 
etc,  Co.,  149  Fed.  360,  79  C.  C.  A.  E.  574,  11  Ann.  Cas.  1045;  Qnarton 
298,  8  L.R.A.(N.S.)  1110;  Johnson  v.  v.  American  Law  Book  Co.,  143  la. 
Allen,  78  Ala.  387,  56  Am.  Rep.  34;  517,  121  N.  W.  1009,  32  URJL 
Miller  v.  Moore,  83  Ga.  684,  10  S.  E.  (N.S.)  1. 

360,  20  A.  S.  R.  329,  6  LJt.A.  374;  Note:  51  A.  S.  B.  616. 

Henningsoi  v.  Tonopab,  etc.,  R.  Co.,  15.  Note:  U  Ann.  Caa.  1049. 
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to  accept  other  deliveriee.  Th\iB.  if  flie  default  of  the  seller  in  the 
delivery  of  an  instalment  xa  in  the  quality  of  Uie  eommodity  delivered, 
and  the  instalment  has  been  accepted  and  retained  by  the  buyer,  the 
latter  cannot  for  such  reason  alone  repudiate  the  contract  and  refuse 
to  accept  further  delivery  of  instalments  of  the  required  quaUty.^' 
It  has  also  been  acpressly  held  that^  even  though  Uie  seller  in  the 
prior  deliveries  was  guilty  of  fraud  in  substituting  an  inferior  grade, 
this  would  not  justify  the  buyer  in  his  refusal  to  take  subsequent 
instalments.^^  It  seems,  however,  that  if  the  conduct  and  acts  of  the 
seller  are  such  as  to  jukify  a  reasonable  belief  on  the  part  of  the 
buyer  that  the  seller  intends  thereafter  to  continue  to  tender  or 
tleUver  a  quality  inferior  to  that  required  by  the  contract,  the  buyer 
may  terminate  the  contract  for  such  prior  defaults.*®  And  the  broad 
view  has  been  taken  in  some  cases  that  though  the  buyer  has  accepted 
and  retained  the  inferior  goods  involved  in  an  instalment  he  may 
still  repudiate  the  contract  for  the  default  of  the  seller  with  respect  to 
ituch  instalment.*'  It  has  been  held  that  a  buyer  of  white  cotton  goods 
to  be  shipped  to  a  process  mill  for  treatment  does  not,  by  ordering 
instalment  into  process,  waive  the  right  to  rescind  because  the  goods 
are  not  of  the  quality  called  for  by  the  contract,  where,  according  to 
custom,  the  only  inspection  made  is  by  the  manufacture,  on  which 
the  buyer  has  a  right  to  rely  until  notified  of  defects.'* 

555.  Acceptance  of  Prior  Deliveries  Defective  in  Quantity. — ^If  the 
dcfauii  in  the  delivery  of  an  instalment  goes  to  the  quantity  it  would 
seem  that  the  acceptance  of  such  defective  delivery  would,  as  in  case 
of  a  defect  in  quality,  defeat  the  buyer's  right  to  terminate  the  con- 
tract on  account  of  such  default.*  Where,  however,  the  buyer  at  the 
time  objected  to  repeated  shortages  in  the  deliveries  of  a  number  of 
instalments,  he  has  been  permitted  to  terminate  the  contract  for  such 
default;  *  and  it  has  been  held,  where  a  certain  quantity  is  required 
to  be  shipped  monthly,  tiie  total  amoimt  for  each  month  not  neces- 
actfily  to  be  included  in  a  single  shipment,  that  the  fact  that  the  buyer 

16.  Thomas-Huycke-Martin  Co.  t.  Note!  38  L.R.A.(N.S.)   542,  543. 

Gray,  94  Ark.  9,  125  S.  W.  659,  140  17.  Scott  v.  Kittanning  Coal  Co.,  89 

A.  S.  R.  93;  MiUer  t.  Moore,  83  Ga.  Pa.  St.  231,  33  Am.  Rep.  753. 

684,  10  S.  E.  360,  20  A.  S.  R.  329,  6  18.  Blackburn  v.  Reilly,  47  N.  J.  L. 

I.-R.A.  374;  Blackburn  v.  Reilly,  47  290,  1  Atl.  27,  54  Am.  Rep.  159. 

N.  J.  L.  290,  1  Atl.  27,- 54  Am.  Rep.  Note:  38  L.B.A.{N.S.)  542. 

169;  Cohen  v.  Piatt,  69  N.  Y.  348,  25  19.  King  Philip  Mills  v.  Slater,  12 

Am.  Rep.  203;  Scott  v.  Kittanning  R.  I.  82,  34  Am,  Rep.  603. 

Coal  Co.,  89  Pa.  St  231,  33  Am.  Rep.  20.  Enterprise  Mfg.  Co.  t.  Oppen- 

753 ;  Ellison  v.  Fiat  Top  Grocery  Co.,  heim,  114  Md.  548,  79  Atl.  1007,  38 

6©  W.  Va.  380,  71  S.  E.  391,  38  L.R.A.  L.R.A.(N.S.)  548. 

(N.S.)  539.    See  also  Oswego  Falls  1.  Wolfert  t.  Caledonia  Springs  lee 

Pulp,  etc.,  Co.  V.  Stecber  lith.  Co.,  Co.,  195  N.  Y.  118,  88  N.  E.  24,  21 

215  N.  Y.  98,  109  N.  E.  92,  L.R.A.  L.E.A.(N.S.).864. 


1916B  12S7. 


8.  Note:  21  Lit.A.(N.S.)  864. 
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accepted  and  disposed  of  the  part  of  the  commodity  shipped  in  one 
month  in  ignorance  of  the  fact  that  the  required  amount  had  not  been 
shipped  or  would  not  be  shipped,  this  did  not  defeat  his  right  to 
terminate  the  contract  for  the  failure  of  ihe  seller  to  ship  the  required 
amount  during  auch  month.' 

566.  Effect  of  Prior  Acceptances  on  Later  Defaults. — The  accept- 
ance of  instalments  which  comply  with  the  contract  in  quality  does  not 
affect  the  right  to  reject  subsequent  instalments  which  in  quality  do 
not  meet  the  requirements  of  the  contract*  So  it  would  seem  on  prin- 
ciple that  the  acceptance  of  prior  instalments  defective  in  quality  \nll 
not  preclude  the  buyer  from  rescinding  the  contract  for  the  default  of 
tiie  seller  in  the  delivery  of  subsequent  instalments  also  defective  in 
quality.*  The  question  of  the  entirety  of  the  contract  of  sale  is  imma- 
terial, Where  the  provisions  in  the  contract  as  to  the  quality  of  the 
article  do  not  constitute  a  warranty,  but  rather  an  obligation  on  the 
part  of  the  seller  to  sell  and  deliver,  and  on  the  part  of  the  buyer  to 
receive  and  pay  for^  articles  of  a  designated  quality  when  delivered. 
In  such  case  the  only  obligation  on  the  part  of  the  buyer  is  to  accept 
article  of  the  quality  described  in  the  contract.  This  obligation  is 
not  affected  by  the  acceptance  of  prior  instalments  not  of  the  quality 
required.* 

567.  General  Effect  of  Rescission. — ^Though  the  failure  of  the 
buyer  to  pay  for  an  instalment  authorizes  the  seller  to  rescind  or 
refuse  further  performance  of  the  contract,  it  does  not,  it  would  seem 
on  principle,  if  the  buyer  has  not  otherwise  repudiated  the  contract  in 
toto,  authorize  the  seller  to  treat  such  nonpayment  as  such  a  breach  of 
the  contract  as  to  entitle  him  to  recover  anticipated  profits  on  the 
unperformed  part  of  the  contract,  without  a  tender  of  the  further 
instalments  in  accordance  with  the  terms  of  the  contract.'  It  would 
be  otherwise,  however,  if  the  failure  of  the  buyer  to  pay  is  accom- 
panied by  a  repudiation  of  the  entire  contract;  *  and  the  view  has  been 
taken  that  the  failure  to  pay  for  an  instalment  is  such  a  breach  as  to 
entitle  the  seller  not  only  to  terminate  the  contract  and  recover  for 
what  has  been  delivered  but  also  damages  with  respect  to  the  further 
deliveries.*  The  seller  cannot  maintain  an  action  for  the  aggregate 

5.  Norringtra  v.  Wright.  115  V.  S.  the  eontract 

188,  6  S.  Ct.  12,  29  U.  S.  (L.  ed.)  7.  Note:  32  L.R.A.(N.S.)  3.  8m 
366.  Bupra,  par.  383  et  seq.,  as  to  the  seller's 

4.  Note:  38  L.RX(N.S.)  543.        action  for  damages  generally. 

6.  Enterprise  Mfg.  Go.  v.  Oppen-  8.  See  supra,  par.  234,  as  to  antifliF 
heim,  114  Md.  368,  79  Atl.  1007,  38  patory  breach. 

L.R.A.(N.S.)  548.  9.  Alpha  Portland  Cement  Co.  ▼. 

6.  Note:  38  L.R.A.(N.S.)  544.  See  Oliver,  125  Tenn.  135,  140  S.  W.  595, 
supra,  par.  242.  as  to  the  buyer's  gen-  Ann.  Cas.  1913C  120,  38  L.R.A.(N.S.) 
eral  duty  to  accept  where  the  article  416. 

tendered  is  not  sueh  u  is  called  for  by     Note:  43  L.ILA.(N.8.)  lOtL 
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price  where  on  account  of  the  buyer's  failure  to  pay  an  instalment 
of  the  price  when  due  he  withholds  delivery  of  the  later  instalments  of 
the  subject  matter.^** 


Breach  of  Warranty 

568.  In  General. — ^If  the  contract  of  sale  expressly  or  by  implica- 
tion gives  the  buyer  the  right  to  return  the  property  purchased  for 
breach  of  warranty  as  to  quality,  it  is  in  no  way  inconsistent  with  the 
warranty  and  will  entitle  him  to  make  the  return  and  recover  what 
he  has  paid.^^  In  the  absence  of  such  an  agreement  or  of  a  statute  con- 
ferring the  right,  the  authorities  are  in  conflict  as  to  whether  a  buyer, 
who  has  accepted  delivery  of  the  subject  matter  of  the  sale,  may 
rescind  the  sale  for  breach  of  WEirranty  as  to  quality,  such  acceptance 
having  been  made  without  knowledge  of  the  breach.  In  England, 
though  the  authorities  have  not  been  consistent,  the  rule  established  in 
the  later  cases,  which  was  also  the  view  taken  in  the  very  early  ones, 
denies  any  right  on  the  part  of  the  buyer,  in  the  absence  of  fraud,  to 
rescind  for  breach  of  a  warranty  as  to  quality.  This  rule  was  so  estab- 
lished in  the  leading  case  of  Street  v.  Bray  (2  Bam.  &  Ad.  456) 
decided  in  1831  and  has  since  been  consistently  followed.^*  This  is 
,also  the  view  taken  in  most  jurisdictions  in  this  country,**  though  in 
some  of  them  the  right  of  rescission  is  upheld  in  case  of  both  express 
and  implied  warranties,  though  unaccompanied  by  fraud.'*   If  the 

10.  '  Rodgen  v.  ^ise,  106  Ark.  310»  123  N.  W.  661, 134  A.  S.  R.  778;  Voor- 
163  S.  W.  253,  43  LJl.A.{N.8.)  1009.  bees  v.  Earl,  2  Kill  (N.  T.)  288,  38 

Kote:  43  LJl.A.(N.S.)  1009.  Am.  Dec.  588;  Cery  t.  Qmman,  4 

As  to  the  seller's  action  for  the  priea  Bill  (N.  Y.)  625,  40  Am.  Dec.  299; 

generally,  see  supra,  par.  355  et  eeq.  QUlespie  t.  Torrance,  25  N.  Y.  306,  82 

11.  See  infra,  par.  671.  Am.  Dee.  355;  Day  v.  Pool,  52  N. 
18.  See  H.  W.  Williams  Transp.  Y.  416,  11  Am.  Rep.  719;  Brigg  v. 

Line  v.  Darius  Cole  Transp.  Co.,  129  Hilton,  99  N.  Y.  517,  3  N.  E.  51,  52 
Mich.  209, 88  N.  W.  473, 56  L.R.A.  939.  Am.  Rep.  03;  Fairbank  Canning  Co. 

13.  Thornton  v.  Wynn,  12  Wheal,  v.  Metzger,  118  N.  Y.  260,  23  N.  E. 
183,  6  V.  S.  (L.  ed.)  695;  Lyon  v.  372, 16  A.  S.  R.  753;  Kase  v.  John,  10 
Bertram.  20  How.  149,  15  U.  S.  (L.  Watts  (Pa.)  107,  36  Am.  Dec.  148; 
ed.)  847;  Gay  Oil  Co.  v.  Roach,  93  Richmond  First  Nat.  Bank  v.  Badbam, 
Ark.  454,  125  S.  W.  122,  137  A.  S.  R.  86  S.  C.  iTO,  68  S.  E.  536,  138  A.  S. 
95,  27  L.R.A.(N.S.)  914,  apparently  R.  1043;  Allen  v.  Anderson,  3  Hurapli. 
ovemiling  Bunch  v.  Weil,  72  Ark.  343,  (Tenn.)  583,  39  Am.  Dee.  197;  Hoad- 
80  S.  W.  582,  .05  L.R.A.  80;  Wood-  ley  v.  House,  32  Vt.  179,  76  Am. 
ruff  V.  Graddy,  91  Ga.  333,  17  S.  E.  Dec  167.  But  see  Kuntzman  v. 
264,  44  A.  S.  R.  33;  Johnson  v.  Mc-  Weaver,  20  Pa.  St.  422,  59  Am.  Dec. 
Lane,  7  Blaekf.  (Ind.)  501,  43  Am.  740. 

Dec  102;  H.  W.  Williams  Transp.  Notes :  7  Am.  Dec.  131 ;  38  Am.  Dec. 
Line  V.  Darius  Cole  Transp.  Co.,  129  592  ;  27  L.R.A.(N.S.)  919;  23  Eng. 
Mich.  209,  88  N.  W.  473,  56  L.R.A.  Kul.  Cas.  463. 

939,  explaining  Kimball,  etc.,  Co.  t.  14.  Bulkley  v.  Honold,  19  How.  390, 
Vromaii,  35  Mich.  310,  24  Am.  Rep.  15  U.  S.  (L.  ed.)  063  (announcing  the 
668;  Wirth  t.  FawkeB,  109  Minn.  254,  law  of  Looisiana) :  North  Alaska  8ai- 
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sale  independent  of  the  warranty  is  induced  by  the  fraud  of  the  seller, 
this  may  afford  an  independent  ground  of  rescission.^* 

569.  Warranty  of  Title. — In  the  sale  of  chattels  there  is  ordinarily 
an  implied  warranty  of  title,**  but,  as  a  general  rule,  a  buyer  cannot 
rescind  for  the  breach  of  such  a  warranty  until  he  has  been  deprived 
of  the  p(^e8sion  of  the  article  sold  or  suffered  other  actual  damages. 
A  mere  dispute  about  the  title  or  the  contingency  of  future  loss  does 
not  warrant  a  rescission,  and  where  the  buyer  returns  the  goods  and 
refuses  to  pay  the  purchase  price  it  ia  incumbent  on  him  to  show  that 
there  is  a  valid  adverse  claim  from  which  loss  to  him  would  inevitably 
occur.*^  Similarly  a  buyer  cannot  rescind  merely  because  of  a  claim 
by  a  third  person  that  the  use  by  tHe  buyer  of  the  article  sold  will 
constitute  an  infringement  of  such  person's  patent  rights;  while  the 
applicatbn  of  this  rule  may  sometimes  tesult  in  hardship,  to  adopt  any  . 


mon  Co.  V.  Hobbs,  159  Cal.  380,  113  v.  Thomas,  22  Tex.  270,  73  Am.  Dec 
Pac.  870, 120  Pac.  27,  35  L.R.A.(N.S.)  264;  bnt  see  Getty  v.  Rountree,  2  Pin. 
501;  White  v.  Miller,  132  la.  144,  109  (Wis.)  379,  54  Am.  Dec.  138. 
N.  W.  465,  8  L.R.A.(N.S.)  727;  Rutter  Notes:  7  Am.  Dee.  131;  54  Am.  Dee. 
V.  Blake,  2  Har.  &  J.  (Md.)  353,  3  146  ;  99  Am.  Dec.  104;  4  L.R.A.  370; 
Am.  Dee.  550;  Hyatt  v.  Boyle,  5  Gill  9  L.R.A.  611;  8  .LJIA.(N,S.)  727; 
&  J.  (Md.)  UO,  25  Am.  Dec.  276  ;  27  L.R.A.(N.S.)  921. 
Boardman  v.  Spooner,  13  Allen  In  Gale  Sulky  Harrow  Mfg.  Co.  v. 
(Mass.)  353,  90  Am.  Dec.  196;  Per-  Stark,  45  Kaa.  606,  26  Pac.  8,  23  A. 
ley  V.  Balch,  23  Pick.  (Mass.)  283,  34  S.  R.  739,  the  court,  recognizing  the 
Am.  Dec.  56;  Bryant  v.  Isburgh,  13  conflict  in  the  authorities  in  the  dif- 
Gray  (Masa.)  607,  74  Am.  Dec.  655  ferent  jurisdictions  as  to  the  right  to 
(disapproving  dictum  of  Parsons,  C.  return,  upholds  such  right  and  cites 
J.,  in  Kimball  t.  Cunningham,  4  Mass.  an  earlier  case  which  it  says  recognizes 
505,  3  Am.  Dec.  230);  Bradford  t.  this  right,  but  the  court  lUso  says  that 
Mauley,  13  Masa.  139,  7  Am,  Dec.  122;  the  right  may  not  exist  in  all  cases  and 
Wiley  V.  Athol,  150  Mass.  426,  23  N.  ezpr^y  points  out  that  in  the  case 
E.  311,  6  L.R.A.  342;  Smith  v.  Hale,  in  hand,  which  involved  the  sale  of 
158  Mass.  178,  33  N.  E.  493,  35  A.  S.  farm  machinery,  the  price  had  not  been 
B.  485;  Mundt  t.  Simpkins,  81  Neb.  paid  and  the  matdiine  was  wholly  un- 
1,  115  N.  W.  325,  129  A.  S.  R.  670;  fitted  for  the  purpose  intended. 
Baker  v.  Brem,  103  N.  C.  72,  9  S.  E.  15.  Thornton  v.  Wynn,  12  Wheat. 
629,  4  L.R.A.  370;  W.  F.  Main  Co.  v.  183,  6  U.  S.  (L.  ed.)  595;  Kimball  v. 
Field,  144  N.  C.  307,  66  S.  E.  943,  Cunningham,  4  Mass.  502,  3  Am.  Dec. 
119  A.  S.  R.  956,  11  L.R.A.(N.S.)  230;  Burton  v.  Stewart,  3  Wend. 
245;  Wasatch  Orchard  Go.  t.  Morgan  (N.  Y.)  236,  20  Am.  Dea  68a  As  to 
Canning  Co.,  32  Utah  229,  89  Pac.  rescission  for  fraud  generally,  see  in- 
1009,  12  L.R.A.(N.S.)  540;  Hansen,  fra,  par.  645  et  seq.  . 
etc.,  Mfg.  Co.  V.  McKay,  53  Wash.  16.  See  supra,  par.  454. 
337,  101  Pac.  894,  27  L.R.A.(N.S.)  17.  Computing  Scales  Co.  v.  Long, 
925;  Fisk  v.  Tank,  12  Wis.  276,  78  66  S.  C.  379,  44  S.  E.  936,  65  L.R.A. 
Am.  Dec.  737;  Woodle  v.  Whitney,  23  294.  See  also  Johnson  v.  Oehmig,  95  • 
Wis.  55,  99  Am.  Dec.  102;  Bannon  v.  Ala.  189,  10  So.  430,  36  A.  S.  R.  204. 
Aultman,  80  Wis.  307,  49  N.  W.  967,  As  to  what  constitutes  a  bieaeh  of  the 
27  A.  S.  R.  37.  See  also  Fahey  v.  warranty  of  titi^  see  supra,  par.  504 
Esterley  Mach.  Co.,  3  N.  D.  220,  55  et  seq. 
N.  W.  680,  44  A.  S.  B.  654;  Brantley  ■  - 
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other  woxild  make  it  possible  for  a  purchaser  to  escape  from  his  con- 
tract on  any  claim  coming  to  his  notice,  however  baseless  or  absurd  it 
might  be.''  If  the  seller  at  the  time  of  the  sale  knew  of  a  valid  out- 
jStanding  title  or  incumbrance,  and  failed  to  give  notice  to  the  buyer, 
the  element  of  fraud  is  introduced,  and  the  buyer  may  rescind  with- 
out waiting  for  actual  loss  to  come  to  him,^'  and  the  same  has  been 
held  tru»  where  a  seller  sells  an  article  which  he  knows  infringes*  the 
patent  of  a  third  person,  without  giving  notice  of  such  infringement, 
and  the  buyer  has  been  permitted  to  rescind  without  waiting  for  suit 
or  judgment  against  himself  for  using  the  article  in  violation  of  the 
patent  rights  of  such  third  person.' 

570.  Statutory  Provisions. — ^The  right  of  the  buyer  to  rescind  for 
teeach  of  a  warranty  aa  to  quality  has,  in  some  jurisdictions  in  this 
country,  been  expressly  conferred  by  statute.*  And  the  recent  Uni- 
form Sale  of  Goods  Act,  as  enacted  in  this  country,  as  a  general  rule 
contains  such  a  provision.'  The  English  Sale  of  Qoods  Act,  however, 
docs  not  contain  a  provision  authorizing  rescission ;  on  the  other  hand 
it  is  expressly  provided  [section  53,  subd.  (1)  ]  that  the  buyer  is  not 
by  reason  only  of  a  breach  of  warranty  entitled  to  reject  the  goods. 

571.  Agreement  for  Retam. — Sometimes  the  buyer  is  expressly 
given  the  privilege  of  returning  the  property  for  breach  of  warranty. 
Such  a  provision  is  binding  on  the  parties,  and  the  buyer,  if  he  has 
made  a  due  tender  of  return,  is  relieved  from  liability  for  the  price 
and  if  the  price  has  been  paid  may  recover  the  same.*  Where,  how- 
ever, this  right  of  return  is  subject  to  conditions  to  be  performed  by 
the  buyer,  such  conditions  must  be  complied  with  by  the  buyer  as  a 
prerequisite  to  the  exercise  of  the  right.*  .  Thus  where  the  time  within 
which  the  buyer  may  return  the  chattel  for  failure  to  comply  with  the 
warranty  is  limited  in  the  contract  the  return  must  ordinarily  be  mode 
within  such  time;  *  and  if  no  time  is  expressly  limited  the  return  must 

18.  Gompntiag Scales  Co.  V.Long, 66  183,  6  U.  S.  (L.  ed.)  Boeenthal 
S.  C.  379, 44  S.  E.  963, 65  L.R.A  294.  v.  Rambo,  165  Ind.  584,  76  N.  B.  404, 

19.  Compntiiig  Scales  Ga  v.  Long,  S  L.R.A.(N.S.)  678;  Webster  City 
66  &  G.  379,  44  S.  B.  963,  65  L.R.A.  Fint  National  Bank  v.  Dnteher,  128 
294.  See  also  Johnson  v.  Oehmig,  95  U.  413,  104  N.  W.  497,  1  LJIJL  142; 
Ala.  189,  10  So.  430,  36  A.  S.  R.  204.  Kimball,  etc..  Go.  v.  Vroman,  35  Hieh. 

1.  Gomputing  Scales  Co.  v.  Long,  66  310,  24  Am.  Rep.  658  (explained  in 
S.  C.  379,  44  S.  G.  963, 65  L.R.A.  294.      W.  Williams  Transp.  Line  v.  Darimi 

2.  Stockton  Sav.,  etc.,  Soe.  t.  Gid-  Cole  Transp.  Co.,  129  Mioh.  209, 88  N. 
dings,  96  Cal.  84,  30  Fae.  1016,  31  A.  W.  473,  56  LJtA.  939) ;  AUen  v.  An- 
S.  B.  181,  21  L.RJL.  406.  derson,  3  Humph.  (Tenn.)  581, 39  Am. 

3.  This  is  so  in  New  Tork,  where  Dec.  197. 

prior  to  tlie-act  the  eommon  law  rule     6.  Johnson  t.  SCeLuie,  7  Blaokf. 
denying  the  buyer  the  right  to  rescind  (Ind.)  501, 43  Am.  Dec  102. 
Was  in  fonSe.   See  eases  eited  supra,     6.  Johnson  t.  McLane,  7  Blackf. 
par.  568.  (Ind.)  501,  43  Am.  Dee.  102;  Head  t. 

4,.  Tboniton  ,  V.  Wynn,  12  .  Wheat.  TattersaU,.L..B.  7  Bzoh.  7,  41  L.  J. 
R.  C.  L.  Vol.  XXIV.— 19.  389. 
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be  fnade  within  a  reasonable  time,  but  so  long  aa  the  seller  continnee 
to  attempt  to  remedy  the  defect  in  the  chattel,  such  as  machinery, 
aa^  holds  out  encouragement  to  the  buyer  that  it  will  be  made  as  war- 
ranted, be  is  justified  in  postponing  its  return.^ 

572.  Rejection  before  Actual  PeUvery  and  Acceptance. — If  a  con- 
tract of  e^e  is  executory,  as  in  case  of  the  sale  of  unidentified  articles, 
there  is  no  obligation  on  the  part  of  the  buyer  to  accept  delivery  of 
goods  which  do  not,  as  to  quality,  conform  to  the  requirements  of  the 
contract,  even  though  the  contract  contains  an  express  warranty  of 
qualify,.  In  such  a  case  the  buyer  is  not  required  to  accept  a  tender 
of  goods  not  of  the  required  quality  and  rely,  for  relief,  on  an  action 
on  the  warranly."  As  said  by  the  federal  supreme  court,  where  the 
subject  matter  of  a  sale  is  not  in  existence  or  not  ascertained,  at  the 
time  of  the  contract,  an  undertaking  that  it  shall,  when  existing  or 
ascertained,  possess  certain  qualities  is  not  a  mere  warranty,  but  a 
condition,  the  performance  of  which  is  precedent  to  any  obligation 
on  the  buyer  under  the  contract;  because  the  existence  of  those  quali- 
ties, being  a  part  of  the  description  of  the  thing  sold,  becomes  essential 
to  its  identity,  and  the  buyer  cannot  be  obliged  to  receive  and  pay 
for  a  thing  di£f^nt  from  that  for  which  he  contracted.*  And  it  is 
very  generally  held  that  the  buyer  of  goods  by  sample  may  rely  on  the 
sample  bs  a  warranty  of  quality,  or  conformity  therewith  as  a  condition 
precedent  to  the  duty  on  his  part  to  accept,  and  may  reject  tlie  goods 
if  on  inspection  they  do  not  conform  Uierewith.^^  It  is  otherwise, 

Exeh.  25  L.  T.  631,  30  W.  E.  115,  6  51,  52  Am.  Rep.  63;  Pierson  t.  CrookB, 
Eng.  Rul.  Cas.  566.  115  N.  Y.  539,  22  N.  E.  349,  12  A.  S. 

7.  Webster  City  Firat  National  Bank  R.  831 ;  Descalzi  Fruit  Co.  v.  Williama 
V.  Dutolier,  128  la.  413,  104  N.  W,  S.  Sweet  &  Son,  30  R.  I.  320,  75  AtL 
497,  1  L.R.A.(N.S.)  142.  See  supra,  308,  136  A.  S.  R.  961,  27  L.R.A. 
par.  528  et  seq.,  aa  to  the  general  eon-  (N.S.)  932;  Springfield  Shingle  Co.  v. 
struction  and  effect  of  provisions  limit-  Edgecomb  Mill  Co.,  52  Wash.  620,  101 
ing  the  right  of  the  buyer  to  a  return  Pao.  233,  35  L.R.A.(N.S.)  258;  North- 
of  the  subject  matter  of  tbe  Bale  in  cage  em  Supply  Co.  v.  Wangard,  117  Wis. 
of  a  breach  of  warranty.  624,  94  N.  W.  786,  98  A.  S.  R.  963; 

8.  Pope  T.  Allis,  116  U.  S.  363,  6  Belm  v.  Bumess,  3  B.  &  S.  751,  113 
S.  Ct.  69,  29  U.  S.  (L.  ed.)  393;  E.  C.  L.  751,  9  Jur.  N.  S.  620,  8  L.  T. 
North  Alaska  Salmon  Co.  v.  Hobbs,  N.  S.  207,  32  L.  J.  Q.  B.  204,  6  Eng. 
159  Cal.  380,  113  Pac.  870,  120  Pac.  Rul.  Cas.  49a 

27,  35  L.R.A.(N.S.}  501;  Weil  v.  Notes:  1  L.B.A.  646  ;  27  LJUA. 
Stone,  33  Ind.  App.  112,  69  N.  E.  (N.S.)  918. 

698, 104  A.  S,  R.  243;  Morse  v.  Moor«,  9.  Pope  v.  Allis,  116  U.  R.  363,  6 
83  Me.  473,  22  Atl.  362,  23  A.  S.  R.  S.  Ct  69,  29  U.  8.  (L.  ed.)  393.  See 
783,  13  L.R. A.  224;  Hitchcock  V.  Grif-  supra,  par.  242,  as  to  the  buyer's 
fin,  etc.,  Co.,  99  Mich.  447,  58  N.  W.  general  duty  to  aecept  delivery  where 
373,  41  A,  S.  R.  624;  Wirth  v.  Fawkes,  the  articles  tendered  do  not  conform 
109  Minn.  254,  123  N.  W.  661,  134  to  the  T«quir«ment8  of  the  contract. 
A.  S.  R.  778;  Howard  v.  Hoey,  23  10.  Weil  v.  Stone,  33  Ind.  App.  112, 
Wend.  (N.  7.)  350,  35  Am.  Dec  672  ;  69  N.  E.  698. 104  A.  S.  R.  243;  Hiteb- 
Brigg  T.  Hilton,  99  N.  T.  617,  8  N.  E.  cAek  t.  Griffin,  eto.,  Co.,  09  Mich. 
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hovever,  under  the  geAerftl  lule  wid<^  dani^  the  light  to  rescmd  f<A- 
breach  .of  warranty,  where  the  contract  is  exeebted  so  as  to  pass  the 

title  to  the  buy^,  Plough  there  has  been  no  actual  delivery  of  poeses- 
aioQ  to  him  and  on  tender  of  possession  he  discovers  that  the  goods 
are  not  of  the  qualily  he  has  the  rig^t  to  expeet  according  to  the 
agreement.**  This  is  especially  true  as  to  executed  sales  where  the 
buyer  has  received  and  consumed  a  part  of  the  subject  matter  of  the 
sale.*'  And  where  the  seller  of  specific  oil  in  barrels  to  be  shipped 
to  the  buyer  warranted  that  the  barrels  would  not  leak,  it  has  been 
held  that  the  buyer  has  no  right  to  reject  the  shipment  on  arrival 
because  some  of  the  barrels  leaked,  but  his  remedy  is  by  way  of  a 
claim  of  damages  for  the  leakage.*'  A  distinction  has  been  made 
between  cases  where  the  buyer  has  had  no  opportunity  to  inspect  the 
commodity  and  where  he  has  had  such  an  opportunity,  and  it  had 
been  held  either  on  the  ground  that  the  contract  is  executory  or  on 
the  ground  that  the  passing  of  title  is  conditional  upon  the  conformity 
of  the  commodity  to  the  warranty  that  the  buyer  may  still  reject  the 
commodity  when  tendered.** 

573.  Exercise  of  Right  of  ResctBsion  GeneraUy^ — Where  the  right 
to  return  the  goods  for  breach  of  warranty  is  recognized  the  buyer 
raust>  as  in  other  cases  where  a  right  of  rescission  is  sought  to  be  exer- 
cised, ass^  his  right  promptly  upon  discovery  of  the  breach,  other- 
wise he  will  be  deemed  to  have  waived  this  right.**  And  where  th<> 


58  N.  W.  373,  41  A.  S.  R.  624j  Brant-  13.  Gay  Oil  Co.  v.  Roach,  93  Ark, 

ley  V.  Tliomas,  22  Tex.  270,  73  Am.  454,  125  S.  W.  122,  137  A.  S.  H.  95^ 

Dee.  264;  Azemar  t.  Casella,  L.  R.  2  27  L.R.A.(N.S.)  914. 

C.  P.  431,  36  L.  J.  C.  PI.  124, 16  L.  T.  14.  Weil  v.  Stone,  33  Ind.  App.  112, 

N.  S.  571, 15  W.  R.  998,  23  Eng;  Rul.  69  N.  K.  698,  104  A.  8.  R.  243  j  Hitch- 

Cas.  441.   But  see  Woodruff  v.  Oraddy,  cock  v.  Oriffln  &  Skelley  Co.,  99  Mich. 

9iaa.333,  17S,E.264,  44A.S.  R.33.  447,  58  N.  W.  373,  41  A.  S.  R.  624; 

Notes:  27  L.RA.(N.S.)   922;  23  Springifield  Shingle  Co.  t.  Edgecomb 

Eng.  Rul.  Cas.  458.  Mill  Co.,  52  Wash.  620,  101  Pae.  23^ 

As  to  the  extent  of  the  warranty  35  L.R.A.(N.S.}  258. 

arising  in  case  of  sales  by  sample,  see  Note:  27  LJl.A.(N.S.)  916. 

Bupra,  par.  480  et  seq.  15.  Andrews  v.  Hensler,  6  Wall.  254, 

11.  H.  W.  Williams  Transp.  Line  v.  18  U.  S.  (L.  ed.)  737;  Pullman  Palffce 
Darius  Cole  Transp.  Co.,  129  Mich.  Car  Co.  v.  Metropolitan  St.  R.  Co.,  157 
209,  88  N.  W.  473,  66  L.R.A.  939;  U.  S.  94,  15  S.  Ct.  503,  39  U.  S.  (L. 
Behn  v.  Bumess,  3  B.  &  S.  751,  113  ed.)  f)32;  Continental  Jewelry  Co.  v. 
B.  C.  L.  751,  9  Jut.  N.  8.  620,  8  L.  Pugh  Bros.,  168  Ala.  295,  53  So.  324, 
T.  N.  S.  207,  32  L.  J.  Q.  B.  204,  6  Ann.  Cas.  1912A  657;  Auto-Fedan 
Eng.  Rul.  Caa.  492.  See  also  Lyon  v.  Hay  Press  Co.  v.  Ward,  89  Kan.  218, 
Bertram,  20  How.  149,  15  U.  8.  (L.  131  Pae.  595,  50  L.R.A.(N.S.)  783; 
ed.)  847.  Ware  v.  Houghton,  41  Kiss.  376,  "93 

Notes:  66  L.R.A.  943  ;  27  L.R.A.  Am.  Dec.  258.    See  also  Cream  City 

(N.S.)  914.  Glass  Co.  v.  Friedlander,  84  Wis.  63, 

12.  Lyon  t.  Bertram,  20  How.  1^,  54  N.  W.  28,  36  A.  S.  R.  896,  21 
15  a  8.  (U  ed.)  847.  LJt.A.  13S. 

291 


Digitized  by 


S-A74 


SA£iBS 


34  R.  c. 


facts  are  not  in  dispute  the  question  whether  the  attempted  rescission 
was  withixf  &Teasonable  time  has  been  held  to  be  a  question  of  law  for 

the  dfteimination  of  the  court,  ^*  though  it  has  also  been  held  tliat 
^bat  is  reasonable  diligence  is  a  question  of  fact,  to  be  decided  by  tho 
jury' according  to  the  special  circumstances  of  each  case.*'  The  insti- 
tution  by  the  buyer  of  an  action  for  damages  for  breach  of  the  war- 
ranty or  the  interposition  of  a  counterclaim  therefor  is  a  waiver  of 
any  right  to  rescind  on  account  of  such  breach.**  It  has  been  held 
in  case  of  an  exchange  of  property  that,  where  there  ia  a  breach  of 
warranty  by  one  of  the  parties,  the  other  after  a  rescission  and  demand 
for  the  return  of  the  property  which  ho  has  parted  with  may  enter 
upon  the  land  of  the  other  party,  even  against  his  protest,  to  retake 
the  property  so  demanded  without  incurring  any  Uahility  for  tres- 
pass." 

574,  Restoration  by  Buyer  Generally. — As  in  case  of  rescission  for 
other  causes,  such  as  fraud,**  a  return  of  the  goods  is  essential  to  a 
rescission  for  breach  of  warranty,*  and  ordinarily  a  return  of  all  the 
goods  purchased  must  be  made;  the  buyer  will  not  be  permitted  to 
retain  a  part  and  return  the  balance.'  Thus  where  a  cow  with  calf 
at  her  side  was  sold  for  a  gross  price,  the  contract  providing  that 
the  sale  should  be  considered  as  a  sale  of  a  single  animal,  it  has  been 
held  that,  to  entitle  the  buyer  to  rescind  for  breach  of  warranty  as 
to  the  breeding  qualities  of  the  cow,  both  the  cow  and  the  calf  must 
be  returned.*  On  the  other  hand  where  a  number  of  articles  are  sold 
at  the  same  time,  and  a  separate  price  agreed  on  for  each,  there  may 
be  a  rescission  as  to  a  portion  of  the  articles,  as  the  contract  is  not 
entire.^  It  is  not  sufficient  for  a  buyer  who  has  taken  delivery  of  the 

Notes:  9  LJI.A.  eU;  36  L.R,A.  103  A.  S.  R.  59;  Hauss  v.  Surran,  168 

<N.S.)  470.  Ky.  686,  182  S.  W.  927,  L.R.A.1916D 

18.  Continental  Jewelry  Co.  v.  Pugh  997;  Perley  v.  Balch,  23  Pick.  (Mass.) 
Bros.,  168  Ala.  295,  53  So.  324,  Ann.  283,  34  Am.  Dec.  56;  Mundt  v.  Simp- 
Caa.  1912A  657  (holding  that  an  al-  kins,  81  Neb.  1,  115  N.  W.  325,  129 
legation  in  a  pleading  that  the  offer  to  A.  S.  R.  670;  Brantley  v.  Thomaa,  22 
rjescind  was  made  within  a  reasonable  Tex.  270,  73  Am.  Dec  264. 

time  was  an  allegation  of  a  conclusion      Note:  34  Am.  Dec.  56. 

()f  law  and  therefore  improper).  2.  Lyon  v.  Bertram,  20  How.  14fl, 

Note:  36  L.R.A.(N.S.)  474.  15  U.  S.  (L.  ed.)  847;  White  v.  Miller, 

17.  Andrews  v.  Hensler,  6  Wall.  132  la.  144,  109  N.  W.  465,  8  L.R.A. 

?54,  18  U.  S.  (L.  ed.)  737.  (N.S.)  727;  Porley  v.  Balch,  28  Pick. 

■  18.  Mnndt  v.  Simpkins.  81  Neb.  1,  (Mass.)  283,  34  Am.  Dec.  56;  Clark 

115  N.  W.  325, 129  A.  S.  R.  670;  Davis  v.  Baker,  11  Mete.  (Mass.)  186,  46 

T.  Schmidt,  126  Wis.  461,  106  N.  W.  Am.  Dec.  lOi). 

119,  110  A.  S.  R.  938.  Notes:  8  L.R.A.(N.S.)  727;  Ann. 

19.  Smith  V.  Hale,  158  Mass.  178,  Cas.  1912A  663. 

33  N.  E.  493,  35  A.  S.  R.  485.  '  3.  White  v.  Milleor,  132  la.  144,  109 

20.  See'infra,  par.  647  et  seq.  N.  W.  466,  8  L.B.A.(N.S.)  727. 

'  1.  Baatern -Granite  Roofing  Co.  t.  4.  Coitigan  v.  Hawkins,  23  Wis.  74, 
Chapman,  140  Ala.  440,  97  So.  199,  94  Am.  Dee.  68&  ' 
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goods  at  the  seller's  place  of  buainess  merely  to  express  a  willingnesf' 
or  make  *  proposal  to  return  the  goods,  or  simply  to  give  notice  to,  tl»e 
seller  that  he  holds  the  goods  subject  to  his  order,  or  to  request  him:to 
come  and  take,  them  back.  If  he  would  rescind  tbe  contract,  he  must 
return  or  tender  back  the  goods  to  the  seller  at  the  place  of  delivery^ 
unless  on  making  the  oflfer  so  to  do  he  is  relieved  of  the  obligation  by 
a  refusal  to  receive  them  if  tendered.*  An  offer  to  return,  where  it  is 
refused,  answ^  the  same  purpose  as  an  actual  return,  provided  the 
property  is  retained  for  the  benefit  of  the  seller  whenever  he  may 
choc^  to  receive  it.'  Where  the  breach  of  warranty  is  set  up  in  bar 
of  an  action  for  the  price  and  not  in  recoupment  or  as  a  counterclaim, 
it  must  be  alleged  that  a  return  of  the  property  was  tendered  or  that 
it  was  worthless.' 

575.  Effect  of  Continued  Use  of  Property. — ^Where  the  article  is 
one  which  must  be  used  before  ite  quality  can  be  ascertained,  this  not 
being  apparent  from  examination,  it  is  the  right  of  the  buyer  to  make 
use  of  tiie  property  or  such  portion  thereof  aa  may  be  actually  neces- 
sary to  determine  the  quality,  and  such  use  does  not  affect  the  right  to 
reject  for  failure  to  comply  with  the  contract  in  that  respect.*  On  the 
odier  hand  if,  after  knowledge  of  the  breach  of  waxranty  as  to  quality, 
the  buyer  continues  to  iise  and  consume  the  gOoda  received  by  him,  but 
not  in  order  to  make  a  proper  test  as  to  quality,  he  waives  his  right  to 
rescind  and  return  the  amount  unconsumed It  is  no  excuse  for  the 
continued  use  and  consumption  that  it  is  required  by  the  exigencies 
of  the  buyer's  business,^^*  and  it  is  also  immaSerial  that  the  buyqr, 
while  continuing  to  use  and  consume  the  property,  made  objections  to 
the  quality ;  and  the  fact  that  the  further  use  or  consumption  of  the 
goods,  after  knowledge  of  defects  in  quality,  was  for  the  purpose  of 
establishing  evidence  of  their  defective  quality  will  not  prevent  such 
use  from  constituting  a  waiver  of  the  ri^t  to  return.*'  The  right  to 


Note:  8  LJl.A.(N.S,)  728. 

This  same  rule  applies  where  the 
right  to  rescind  is  based  on  fraud,  and 
the  contract  of  sale  is  severable  and 
not  entire.   See  infra,  par.  649. 

5.  Mundt  V.  Simpkins,  81  Neb.  1, 
U5  N.  "W.  325, 129  A.  S.  R.  670. 

6.  Gale  Sulky  Harrow  Mfg.  Co.  v. 
Stark,  45  Kan.  606,  26  Pac.  8,  23  A. 
S.  E.  739. 

7.  Eastern  Granite  Rooflng  Co.  v. 
Chapman,  140  Ala.  440,  37  So.  199, 
103  A.  S.  R.  58. 

8.  Notes:  36  L.RA.(N.S.)  469.  See 
supra,  par.  259  et  seq.,  as  to  what 
eonstitates  acceptance  generally. 

9.  Lyon  v.  Bertram,  20  How.  149, 
IS  U.  S.  (L.  ed.)  847;  Noble  v.  Olym- 


pia  Brewing  Co.,  64  Wash.  461.  117 
Pae.  241,  36  L.R.A.(N.S.)  467;  Cream 
City  Glass  Co.  v.  Friediander,  84  Wis. 
53,  54  N.  W.  28,  36  A.  S.  R.  895,  21 
L.R.A.  135;  Fox  v.  Wilkinson,  133 
Wis.  337,  113  N.  W.  669,  14  L.R.A. 
(N.S.)  1107. 

Notes:  36  L.R.A.(N.S.)  468;  L.R.A. 
1916F  481. 

10.  Note:  36  L.R.A.(N.S.)  469. 

11.  Noble  V.  Olympia  Brewing  Co., 
64  Wash.  461,  U7  Pac  241,  36  L.B  A. 
(N.S.)  467. 

Note:  36  L.R.A.(N.S.)  468. 

12.  Cream  City  Glass  Co.  v.  Fried- 
lander,  84  Wis.  63,  54  N.  W.  a&  36 
A.  8.  B.  896,  21  L.R.A.  136. 
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reacind  ia  also  lost,  as  a  general  rule,  by  a  resale  by  the  buyer  of  a  part 
of  Uie  property,  after  knowledge  of  t^e  breach  of  the  warranty,  as 
^bm  precludes  the  retnm  of  all  the  property.*' 

576.  Effect  of  Injury  to  or  Deterioration  of  Property. — Tt  is  gener- 
ally held  that  a  rescission  cannot  be  had  where  the  property,  while  in 
the  possession  of  the  buyer,  has  been  diunaged  to  such  an  extent  that 
the  parties  cannot  be  placed  in  statu  quo,  especially  where  such  injury 
is  due  to  the  negligence  of  the  buyer.^*  Thus  where  an  automobile  ia 
sold  with  warranty,  the  buyer  cannot  rescind  for  a  breach  after  the 
car  has  been  damaged  while  in  his  hands  through  negligent  driving.'* 
But  it  has  been  held  that  if  the  seller  warrants  that  a  vehicle  will 
carry  a  certain  load,  and  on  being  subject  to  such  load  one  of  the 
springs  breaks,  the  fact  that  the  spring  is  so  broken  does  not  defeat 
the  right  to  return  the  vehicle  and  rescind  the  contract.'*  So,  where  a 
stallion  was  sold  with  warranty  as  to  breeding  qualities,  the  fact  that 
the  animal  had  deteriorated  in  condition  after  the  time  of  the  sale,  due 
to  the  further  development  of  a  disease  with  which  he  was  then  afflict- 
ed, has  been  held  not  to  deprive  the  buyer  of  the  privilege  given  him 
to  return  the  animal  if  not  as  warranted,  though  the  warranty  also 
required  the  animal  to  be  letumed  in  "as  sound  and  healthy  condi- 
tion" as  he  was  at  the  time  of  the  sale.'^  Also  where  the  right  to 
return  was  expressly  given  in  the  contract  of  sale  if  the  horse  sold  did 
not  come  up  to  the  warranty,  it  has  been  held  that  the  fact  that  it  was 
accidentally  injured  without  fault  on  the  part  of  the  buyer  did  not 
deprive  him  of  the  right  of  return.'* 

577.  Qualification  of  Rule  as  to  Complete  Restoration. — ^Where 
the  article  is  such  that  it  must  be  used  or  partly  consumed  before  the 
quality  can  be  ascertained,  it  not  being  apparent  from  examination, 
it  is  the  right  of  the  buyer  to  make  use  of  the  property  or  such  por- 
tion thereof  as  may  be  necessary  to  determine  the  quality ;  and  sucli 
use  does  not  deprive  him  of  his  right  to  rescind  for  breach  of  the  war- 
ranty.*' And  where  a  commodity  is  sold  to  be  resold  by  the  buyer,  in 
the  course  of  his  business,  and  the  defect  in  the  quality  could  not  be 
ei^>ected  to  be  ascertained  until  the  commodity  reached  the  hands  of 
the  ultimate  consumer,  it  has  been  held  that  the  fact  that  by  reason  of 
such  resale  the  buyer  is  unable  to  return  all  of  the  goods  does  not 

13.  Continental  Jewelry  Co.  v.  Pugh,  16.  Smith  >.  Hale,  158  Mass.  178, 
168  Ala.  295,  53  So.  324,  Ann.  Gas.  33  N.  E.  493,  35  A.  S.  K.  485. 
1912A  667.  17.  Rosenthal  v.  RHmbo,  165  Ind. 

14.  Burnley  v,  Shinn,  80  Wash.  240,  584,  76  N.  E.  404,  3  L.R.A.(N.S.) 
141  Pae.  326,  Ann.  Cas.  1916B  96.  678. 

Notes:  3  L.R.A.(N.S.)  678;  Ann.  18.  Head  v.  Tatteraail,  L.  R.  7  Exeli, 
Caa.  1916B  97.  7, 14,  41  L.  J.  Exeb.  4,  26  L.  T.  631,  20 

16.  Burnley  t.  Shinn,  80  Wash.  240,  W.  R.  115,  6  Eng.  Bui.  Cas.  566. 
141  Pao.  326,  Ann.  Cas.  1916B  96.        19.  Kote:  36  UB.A.(N.S.)  469. 
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deprive  him  of  the  right  to  rescind  on  the  letnrn  of  the  amount 
remaining  in  bis  hands  with  an  offer  to  account  for  the  proceeds  of 
the  amount  sold."  If  the  goods  an  wholly  worthless,  the  buyer  is 
not  obliged  to  return  them,  or  to  offer  to  return  them,  before  he  can  sue 
to  recover  back  the  price,  or  defend  against  an  action  for  the  price,^ 
but  to  bring  a  case  within  ^is  exception  it  is  not  sufficieat  that  the 
property  is  valueless  to  the  buyer  or  for  the  particular  purpose  for 
which  it  was  bought;  it  must  be  intrinsically  of  no  value.*  Where 
there  has  been  a  total  or  partial  payment  by  the  buyer  of  the  purchase 
price,  it  has  been  held  that  the  buyer  may  qualify  bis  otherwise  uncon- 
ditional tender  back  by  a  retention  of  possession  until  the  seller  makes 
restitution  of  what  he  has  received,  thus  holding  the  properly  as 
security.*  And  where  the  seller  refuses  to  accept  the  buyer's  offer  to 
return,  it  has  been  held  that  the  buyer  may  resell  the  property  on 
account  of  the  seller,  without  affecting  his  right  to  recover  the  pxioe 
if  paid,  or  avoid  liability  for  the  price  if  unpaid.* 

XVI.  Fraud 


Fraud  of  Buyer 

578.  Kondisclosure  or  Misrepresentation  of  Facts  Affecting  Value. — 

Ordinarily  where  there  is  no  relation  of  Ixust  or  confidence  between 
the  parties,  there  is  no  obligation  on  the  part  of  the  buyer  of  a  chattel 
to  disclose  to  the  seller  matters  affecting  the  value  of  the  property,  and 
his  failure  to  do  so  ia  not  such  a  fraud  as  will  authorize  the  seller  in 
rescinding  the  contract.*  So  it  has  been  held  that  a  purchiEiser  of  the 
right  to  mine  is  not  bound  to  disclose  his  knowledge  of  minerals  on 
the  land,  of  the  value  of  which  the  vendor  was  ignorant,  although  he 
knew  of  the  deposit,*  and  however  justly  the  moralist  may  censure 
the  address  sometimes  resorted  to  by  men  of  keen  business  habits  to 
effect  advantageous  contraots,  misrepresentations  by  the  buyer  as  to 
the  value,  market  price,  or  quantity  of  a  commodity  in  market,  when 
correct  information  on  those  subjects  is  equally  within  the  power  of 

20.  Bunch  v.  Weil,  72  Ark.  343,  80  8.  Contiiiental  Jewelry  Co.  v.  Pngfa, 
S.  W.  582,  65  L.R.A.  80.  168  Ala.  296,  63  So.  ^  Ann.  Cas. 

1.  Perley  v.  Balcb,  23  Pick.  (Mass.)  I912A  657. 

283,  84  Am.  Dec.  56;  Brantley  t.  4.  Note:  27  L.B.A.(N.S.)  932.  Aa 

tlhomaa,  22  Tez.  270,  73  Am.  Dee.  to  resale  on  rescission  for  fraud  of 

364.   This  same  role  is  applied  where  the  seller,  see  infra,  par.  651. 

the  right  to  rescind  is  founded  on  the  5.  Laidlaw  t.  Organ,  2  Wheat.  ITS, 

seller's  fraud.   See  infra,  par.  648.  4  U.  S.  {L.  ed.)  214;  Mactiers  v.  Frith, 

2.  Eastern  Oranite  Roofing  Co.  v.  6  Wend.  (N.  Y.)  103,  21  Am.  Dec. 
Chapman,  140  Ala.  440,  37  So.  199,  262. 

103  A.  S.  B,  58;  Hausa  t.  Summ,  168     Note:  15  Am.  Dee.  108. 
Ey.  686, 182  S.  W.  027,  LJt^.l916D     6.  Harris  v.  Tyson,  2«  Fa.  St. -347, 
997.  64  Am.  Dee.  66L  ■ 
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both  contracting  parties  with  equal  diligence,  do  not  in  contemplation 
of  law  constitute  fraud.'  It  has  been  said  that  the  extent  of  supply 
end  demand  relative  to  an  article  of  commerce,  on  which  its  value 
principally. depends,  is  in  a  great  measure  a  matter  of  opinion,  on 
which  different  minds  may  form  different  conclusions;  and  that  to 
deprive  the  better  informed,  more  enterprising,  and  more  cautious 
party  of  the  benefit  of  his  contract,  on  account  of  representations,  of 
the  correctness  of  which  the  other  party  ought  to  judge  for  himself, 
would  tend  more  to  encourage  ignorance,  sloth,  and  recklessness  than 
to  repress  dishonesty.^  So  a  misrepresentation  by  the  buyer  as  to  the 
market  price  of  the  commodity  in  a  nearby  market  has  been  held  no 
ground  for  the  seller's  rescission  of  the  contract,  as  he  should  not  have 
reUed  thereon.*  Though  a  sale  is  induced  by  ihe  fraud  of  the  buyer, 
it  is  voidable  only  at  the  option  of  the  seller,  and  therefore  third  per^ 
sons  cannot  interpose  such  objection.^^ 

579.  Inadequacy  of  Price;  Kelation  of  Trust  or  Confidmice^ 
Ordinarily  mere  inadequacy  of  price  independent  of  othex  circum- 
stances is  not  grotmd  for  setting  aside  a  sale  between  parties  standing 
on  equal  grounds  and  dealing  with  each  other  without  any  imposition 
or  oppression.^^  Where,  however,  the  parties  stand  in  a  trust  or  quasi 
trust  relation,  a  court  of  equity  will  not  permit  such  relation  to  be 
made  the  opportunity  for  the  enrichment  of  the  fiduciary  at  the 
expense  of  the  cestui  que  trust,  and  where  a  person  in  a  position  of 
trust  or  confidence  purchases  from  his  cestui  que  trust,  he  must  make 
a  full  disclosure  of  all  the  pertinent  facts,  and  unless  this  is  done  a 
court  of  equity  will  very  readily  grant  relief.**  Thus,  though  the 
authorities  are  not  in  accord  and  the  contrary  seems  the  better  view, 
it  has  been  held  that  there  is  a  quasi  confidential  relation  between  the 
managing  officers  of  a  corporation  and  the  stockholders  so  as  to 
require  such  officors  to  disclose  to  a  stockholder,  from  whom  they  pur^ 
chase  stock,  material  matter  affecting  the  value  of  the  stock.**  The 

7.  Foley  ▼.  Cowgill,  6  Black*.  Holdship,  2  Watte  (Pa.)  104,  26  Am. 
(Ind.)  18,  32  Am.  Deo.  49;  Bell  v.  Dee.  107;  Hairis  v.  Tyson,  2A  Fa.  St. 
Byoson,  11  la.  233,  77  Am.  Dec.  142;  347,  64  Am.  Dec.  661. 

Graff enstein  t.  Ep^ein,  23  Kan.  443,  12.  MeDonough  v.  Williams,  77  Ark. 

33  Am.  Rep.  171  (misrepresenUtion  261,  92  S.  W.  783,  7  Ann.  Cas.  276, 

by  wool  buyer  to  farmers  of  market  8  L.R.A.(N.S.)  452;  Stewart  v.  Harris, 

price  of  wool).  69  Kan.  498,  77  Fac.  277, 105  A.  S.  K. 

8.  Foley  v.  CowgUl,  6  Blaekf.  (Ind.)  178,  2  Ann.  Cas.  873,  66  LJI.A.  261. 
18,  32  Am.  Dec  49.  See  such  titles  as  Executors  akd 

Bell  V.  Byerson,  11  la.  233,  77  Aduikistratobs,  vol.  11,  p.  3(i5  et  seq. ; 

Am.  Dec  142.  Guabdian  and  Wabd,  vol.  12,  p.  1169 

10.  Little  Rock  Bank  v.  Frank,  63  et  seq.;  Husband  ahb  Wife,  vol.  13,  p. 
Ark.  1^  37  S.  W.  400,  68  A.  S.  R.  1366  et  seq.;  Pabbnt  and  Child,  vol. 
66.  20,  p.  690  et  seq.;  Tbusts. 

11.  Hemii^way  v.  Coleman,  49  13.  Stewart  r.  Harria,  69  Kan.  498, 
Coon.  390,  44  Am.  Rep.  243;  Hmd  v.  77  Pae.  277,  106  A.  S.  B.  178,  2  Ann, 
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existence  of  a  mere  relation  of  friendship  between  the  p€irtiea  is  not 
such  a  confidential  relation  as  will  move  a  coort  of  equity  to  set  aside 
a  sale  for  the  mere  failure  of  the  buyer  to  disclose  his  knowledge  of  the 
actual  worth  of  the  property.^'  A  veiy  anxious  protection  is  extended 
by  equity  to  persons  selling  expectant  interests,  although  they  do  not 
stand  in  the  relation  of  expectant  heirs,  and  trivial  circumstances, 
added  to  gross  inadequacy  of  price,  may  be  sufficient  to  set  aside  such 


580.  Representations  as  to  Financial  Condition  Generally. — ^The 
most  frequent  fraud  for  which  the  seller  is  allowed  to  rescind  the  sale 
arises  out  of  the  buyer^s  insolvency  or  failing  circumstances  at  the 
time  of  the  sale.  It  has  been  laid  down  as  a  general  rule  that,  to 
authorize  disaffirmance  of  a  sale  on  account  of  the  insolvency  of  the 
buyer  at  the  time  of  the  sale,  the  concurrence  of  three  facts  must  be 
shown:  (1)  The  purchaser  must  havQ  been  insolvent,  or  in  failing 
circumstances;  (2)  he  must  have  had  at  the  time  a  preconceived  inten- 
tion not  to  pay  for  the  goods,  or  no  reasonable  expectation  of  being 
ah\&  to  do  so;  (3)  there  must  have  been  on  his  part  an  intentional 
concealment  of  these  facts,  or  a  fraudulent  representation  in  reference 
to  them.*'  If  the  buyer  knowingly  misrepresents  his  financial  con- 
dition and  thus  induces  the  seller  to  sell  to  him  on  credit,  there  is  no 
doubt  of  the  seller's  right  to  rescind  the  sale  and  recover  the  subject 
matter."  In  this  sense  representation  as  to  one's  financial  condition 

Gas.  873  and  note,  66  L.R.A.  261.  81;  Silvey  v.  Tift,  123  Ga.  804,  51  S. 
See  Corporations,  vol.  7,  pp.  459-461.  E.  748,  1  L.R.A.(N.S.)  386;  Reid  v. 

14.  Hemingway  v.  Coleman,  49  Cowduroy,  79  la.  169,  44  N.  W.  351, 
Conn.  390,  44  Am.  Rep.  243.  18  A.  S.  B.  359;  Seeley  v.  Seeley< 

15.  MeKinney  v.  Pinckard,  2  Leigh  Howe-Le  Van  Co.,  130  la.  626,  105 
(Va.)  149.  21  Am.  Dec.  601.    As  to  N.  W.  380,  114  A.  S.  R.  452;  Atlas 

sale  by  an  heir  or  distributee  of  his  Shoe  Co.  v.  Bechard,  102  Me.  197,  66 
expectancy,  see  Descent  and  Dia-  Atl.  390,  10  L.B.A.(N.8.)  245;  Court- 


81  Ala.  123,  1  So.  460,  60  Am.  Rep.  456;  Buffin^n  v.  Gerrish,  15  Mass. 

140;  Pelbam  v.  Chattahoochee  Grocery  156,  8  Am.  Dec.  97;  Schlosa  v.  Peltna, 

Co.,  146  Ala.  216,  41  So.  12,  119  A.  96  Mich.  619,  103  Mich.  525,  55  N.  W. 

S.  R.  19,  8  LJl.A.(N.S.)  448;  Skinner  1010,  61  N.  W.  797,  36  L.R.A.  164; 

V.  Michigan  Hoop  Co.,  119  Mich.  467,  Skinner  v.  Michigan  Hoop  Co.,  119 

78  N.  W.  547,  75  A.  S.  R.  413.  Mich.  467,  78  N.  W.  547,  75  A.  S.  R. 

Notes:  10  A.  S.  R.  364;  8  Ann.  Cas.  413;  Cary  v.  Hotailing,  1  Hill  (N. 

607.  Y.)  311,  37  Am.  Dec.  323;  American 

17.  Montgomery  v.  Bucyrus  Mach.  Sugar  Refining  Co.  v.  Pancher,  145  N. 

Works,  92  U.  S.  257,  23  U.  S.  (L.  ed.)  Y.  552,  40  N.  E.  206,  27  L.R.A.  757; 

656;  Browning  v.  DeFord,  178  U.  S.  MeyerhofE  v.  Daniels,  173  Pa.  St  556, 

196.  20  S.  Ct.  876,  44  V.  S.  (L.  ed.)  34  Atl.  298,  61  A.  S.  R.  782;  Hodgeden 

1033;  Richmond  v.  Mississippi  Mills,  v.   Hubbard.  18   Vt.   504,   46  Am, 

52  Ark.  30,  11  S.  W.  960,  4  L.R.A.  Dec.  167;  Woonsocket  Rubber  Co.  v. 

413;  Truxton  v.  Fait,  etc.,  Co.,  1  Penn.  Loewenberg,  17  Wash.  29,  48  Pac.  785, 

(Del.)  4S4,  42  Aa  431,  73  A.  S.  R.  61  A.  S.  B.  902;  Hart  t.  Moolton,  104 


sales." 


TEiBUTiON,  vol.  9,  p.  133  ct  scq. 

16.  Legrand  v.  Eufaula  Nat.  Bank, 


ucjr    V.    .iiiiioiu  iijjouc,  cm;.,  nAig.  vjw., 

97  Md.  499,  55  Atl.  614,  99  A.  S.  B. 


ney  v.  William  Knabe,  etc.,  Mfg.  Co., 
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i&:iB  no  sense  an  expression  of  opinion;  his  financial  status  is  a  fttot, 
and  bis  representation  as  to  that  status  is  the  declaration  of  a  fact, 

though  in  arriving  at  such  status  he  must  necessarily  place  valuations 
on  his  property.^^  And  where  a  person  desiring  credit,  on  being  asked- 
"how  he  stood/'  correctly  stated  his  means,  but  was  silent  as  to  the 
fact  that  he  owed  two-thirds  as  much  as  his  capital,  thia  was  held  to 
constitute  a  fraud  entitling  the  seller  to  rescind  the  sale.'*  Where  the 
transactions  attacked  as  fraudulent  consist  of  a  number  of  independent 
sales  extending  over  a  considerable  time  and  not  a  single  transaction, 
application  of  the  general  principles  must  be  applied  to  each  trans- 
action to  obtain  a  proper  result;  there  may  be  fraud  justifying  a 
rescission  in  one  fuid  not  in  another.'*^  If  the  buyer  induces  the  seller 
by  fraudulent  representations  as  to  the  standing  of  a  third  person  to 
accept  such  third  person's  note  in  payment  for  the  goods,  the  agree- 
ment that  the  note  is  to  constitute  a  payment  is  not  binding  on  the 
seller,*  but  it  has  been  held  that  where  the  representations  of  the 
buyer,  as  to  the  financial  condition  of  such  third  person,  were  mere 
expressions  of  opinion  they  do  not  constitute  fraud  and  afford  no 
ground  for  relief  to  the  seller.*  It  is  also  held  that  a  buyer  who  by 
fraudulent  representations  of  his  solvency  induces  the  seller  to  sell  to 
him  on  credit  perpetrates  a  fraud  within  the  meaning  of  a  statute 
authorizing  an  attachment  to  recover  debts  fraudulently  contracted.' 
On  account  of  the  divergencies  in  the  laws  of  different  states  as  to  the 
circumstances  under  which  a  seller  may  rescind  the  sale  and  recover 
the  property  upon  the  ground  of  the  buyer's  fraud  in  respect  of  his 
financial  condition  and  ability  to  pay,  it  sometimes  becomes  necessar}- 
to  determine  what  law  shall  govern  in  this  respect.  There  seems  to  be 
a  tendency  upon  the  part  of  the  courts  to  refer  this  question  to  the 
law  of  the  place  where  the  executed  contract  is  made> 

Wis.  349,  80  K.  W.  690.  76  A.  S.  B.  also  Thompson  v.  Peck,  116  Ind.  612, 

881.  18  N.  E.  16,  1  LJI.A.  201. 

Notes:  37  Am.  Dec.  323;  80  Am.  1.  Hoopes  v.  Strasburger,  37  Md. 

Dee.  268;  18  A.  S.  R.  362;  26  A.  S.  R.  390,  11  Am.  Rep.  538;  Homer  v.  Per- 

566;  14  L.R.A.  264.  kins,  124  Ifass.  431,  26  Am.  Rep.  677; 

As  to  eiiminal  proseoutions  for  ob-  Peters  t.  Henry,  6  Johns.  (N.  Y.)  121, 

tuning  money  or  property  by  false  5  Am.  Dec.  196. 

pretensflB  as  affected       a  purchase  2,  Homer  v.  Perkins,  124  Mass.  431, 

with   ftandnlent   representations   of  26  Am.  Rep.  677.  As  to  the  payment 

financial  condition,  see  False  Pbb-  of  the  price  generally,  see  supra,  par. 

TKHSBS,  vol  II,  p.  848.  272. 

18.  OainesviUe  Nat.  Bank  v.  Bam-  3.  Miller  v.  White,  46  W.  Ya.  67, 
berger,  77  Tex.  48,  13  S.  W.  959,  19  33  S.  £.  332,  76  A.  8.  R.  791.  As  to 
A.  S.  R.  738.  grounds  for  attachment  generally,  see 

19.  Newell  v.  RandaU,  32  Minn.  171,  Attachment,  vol.  2,  p.  816  et  seq. 
19  N.  E.  972,  60  Am.  Rep.  562.  4.  Perhnan  v.  Sartorius,  162  Pa.  St. 

80.  Pelham  V.  Chattahoochee  Ghro-  320,  29  Atl.  862,  42  A.  S.  R.  834  (ap- 
oery  Co.,  146  Ala.  216,  41  So.  12,  119  plying  the  law  of  Maryland,  the  place 
A.  S.  B.  19,  8  L.B^(N.S.)  448.   See  of  the  sale,  as  to  the  effect  of  a  pnr- 
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581.  Wilfulness  of  Misrepresentation;  Existence  of  Intention  to 
Pay. — ^It  is  held  that  the  seller  may  rescind  the  sale  for  fraudulent 
misrepresentatioas  as  to  tiie  buyer's  solvency  though  the  fraud  be 
not  indictable.*  It  has  been  held  that  the  misrepreeentation  by  the 
buyer  of  his  finRnrial  condition  need  not  be  wilful  or  intended  to 
defraud  in  order  to  constitute  the  fraud  which  will  vitiate  the  sale.* 
Other  cases,  however,  take  the  view  that  the  misrepresentation  must 
at  least  have  been  knowingly  false  and  it  even  seems  wilfully  so.' 
And  it  has  been  held  that  an  action  for  deceit  will  not  lie  against  one 
for  obtaining  credit  by  fraudulently  representing  that  he  is  "a  person 
safely  lo  be  trusted  and  given  credit  to."  ^  It  is  not  necessary  in  case 
of  actual  misrepresentations  to  prove  that  the  buyer  had  no  intention 
to  pay,*  and  where  goods  have  been  obtained  on  credit  by  means  of 
representations  known  to  be  false,  it  is  no  defense  that  the  purchaser 
expected  to  be  able  to  pay  for  them,  and  had  no  intention  of  subject- 
ing the  seller  to  a  loss.'^  In  this  respect  a  sale  of  property  procured 
by  false  representations  and  a  purchase  with  an  existing  intent  on  the 
part  of  the  purchaser  not  to  pay  for  the  property  are  disUnct,  action- 
able wrongs.  The  former  is  complete  without  the  existence  of  an 
intent  not  to  pay  for  the  property,  and  the  latter  is  complete  though 
there  is  no  false  representation  to  induce  the  sale.'* 

582.  Time  of  Representations  and  Reliance  of  Seller  Thereon. — 
Casual  exaggeradons  of  the  buyer's  iinancial  condition  made  some 
time  before  the  sale  in  question  and  not  in  contemplation  thereof 
afford  no  ground  for  the  rescission  of  the  subsequent  sale.'*  The 
false  representations  by  the  buyer  need  not,  however,  have  been  made 
contemporaneously  with  the  sale  in  order  to  entitle  the  seller  to 
rescind;  it  is  sufficient  if  the  goods  were  obtained  by  means  of  the 
false  representations,  though  they  were  made  on  a  previous  occasion.^* 

chase  by  on  insolvent  without  reason-  10.  Atlas  Shoe  Co.  v.  Bediard,  102 

able  ^pectation  of  paying).  He.  197,  66  Atl.  390,  10  L.ajL(N.S.) 

Note:  64  L.R.A.  827.  246;  Hart  v.  Ifoolton,  104  Wis.  349, 

As  to  what  law  governs  the  validity  80  N.  W.  599,  76  A.  S.  R.  88L 

and  effect  of  sales  generally,  see  supra.  Notes:  18  A.  S.  R.  363;  19  A.  S.  R. 

par.  9  et  seq.    As  to  place  of  sale  743. 

genoinUy,  see  supra,  par.  69  et  seq.  11.  Hart  v.  Hoolton,  104  Wis.  349, 

5.  Cary  v.  Hotailinp,  1  Hill  (N.  Y.)  80  N.  W.  599,  76  A  S.  R.  881.  As  to 
311,  37  A*"  Dec.  323;  Nitmols  v.  purchases  with  no  intention  to  pay,  see 
Michael^  23  N.  T.  264^  80  Am.  Dec.  infra,  par.  587  et  seq. 

259.  12.  Arnold  v.  Hagerman,  45  N.  J. 

Note:  37  Am.  Dec.  323.  Bq.  186,  17  Atl.  93,  14  A.  S.  R.  712. 

6.  Mooney  v.  Davis,  76  Mieh.  186,  13.  Atlas  Shoe  Co.  v.  Bechard,  102 
42  N.  W.  802,  13  A  S.  R.  425.  Me.  197,  66  Atl.  390,  10  L.R.A.(N.S.) 

7.  Note:  18  A.  S.  R.  363.  245;  (JainesvUle  Nat.  Bank  v.  Bam- 

8.  Lyons  v.  Briggs,  14  B.  L  222,  51  berger,  77  Tex.  48,  13  S.  W.  968,  19 
Am.  Rep.  372.  A.  S.  R.  738. 

9.  Reid  v.  Cowduroy,  79  la.  160,  44  Note:  10  L.R.A.(>?.S.)  245. 

N.  W.  351, 18  A  S.  R.  359.  See  infra,  par.  586,  as  to  the  time 
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One  Teceiving.a  iepre&e&tajtu>&  of  another's  fiTwmcial  standing  aa  a 
basis  of  credit,  under  tax  agreonent  that  it  shall  be  considered  as 
renewed  on  the  occasion  of  each  purchase  until  notice  from  the  buyer 
tO:  the  contrary,  may  rely  on  it  until  he  has  notice  from  some  source 
vhich  wotild  put  him  on  his  guard,  and  in  such  a  case  the  fact  that 
the  statement  was  true  when  made  does  not  prevent  a  resdsdon  of  a 
subsequent  sale  made  on  the  faith  of  it  if  the  statement  had  become 
untrue  when  the  sale  was  made  which  is  sought  to  be  r^cinded.^*  * 
If  the  seller  does  not  rely  on  the  false  statements  of  the  buyer  they 
will  afi^ord  no  ground  for  rescission,^'  as  where  he  relies  as  his  security 
for  the  payment  of  the  price  on  a  provision  reserving  title  in  himself 
to  the  goods  until  they  are  paid  for  or  resold  by  the  buyer.^*  This 
is  in  pursuance  of  the  general  rule  that  one  who  claims  to  have  been 
defrauded  by  false  representations  must  have  acted  in  reliance  on 
the  truth  of  such  representation.*' 

583.  Representations  Hade  to  Third  Persons  Generally. — In  order 
that  false  representations  may  support  an  action  of  deceit,  it  is  not 
nepesqary  that  they  should  have  been  made  directly  to  the  complaining 
p^y.  It  is  sufficient  if  they  were  made  to  another  person  with  the 
intention  that  they  should  be  communicated  to  Uie  complaining  party 
and  acted  on  by  him,  and  were  ao  communicated  and  acted  on  to  his 
injury/^  as  where  they  are  made  to  the  seller's  agent  or  clerk  and  by 
him  communicated  to  the  seller.*'  On  the  other  hand,  representa* 
(ions  made  to  a  third  person  not  with  the  view  that  they  shall  reach 
the  seller  afford  the  latter  no  ground  for  the  rescission  of  the  sale.*** 

584.  Representations  to  Commercial  Agency  Generally. — A  person 
furnishing  information  to  a  commercial  credit  agency  in  relation  to 
his  oym  circumstances,  means,  and  pecuniary  responsibility  can  have 
no  other  motive  in  so  doing  than  to  enable  the  agency  to  communicate 
such  information  to  persons  who  may  be  interested  in  obtaining  it, 
for  their  guidance  in  giving  him  crei^t;  and  if  a  merchant  furnishes 
to  such  an  agency  a  wilfully  false  statement  of  his  circumstances  or 
pecuniary  ability,  with  intent  to  obtain  a  standing  and  credit  to  which 
he  knows  that  he  is  not  justly  entitled,  and  thus  to  defraud  whoever 
may  resort  to  the  agency,  and,  in  reliance  on  the  false  information 

of  representations  made  to  a  com-  47  N.  W.  1064^  22  A.  8.  B.  703. 


14.  Atlas  Shoe  Go.  v.  Becbard,  102  oery  Oc,  146  Ala.  216,  41  So.  12, 119 
He.  197,  66  AtL  390, 10  L.R.A.(N.S.)  A.  S.  R.  19,  8  L.R.A.(N.S.)  448. 


16.  Pelfaam  T.  Chattahooclwe  Qro-  IB.  Tliompson  v.  Rene,  16  Conn.  71, 

ceiy  Co.,  146  Ala.  216.  41  So.  12,  119  41  Am.  Dee.  121. 

A.  8.  R.  19,  8  ,LJt.A.(N.S.)  448  ;  20.  GaincaviUe  Nat  Bank  ▼.  Bam- 

Prott  V.  Bnrlians,  84  Mich.  487,  47  berger,  77  Tez.  48,  18  S.  W.  959,  19 

N.  W.  1064^.22  A.  8.  R.  703.  A.  B.  B.  738. 
16.  Pratt  V.  Bnrhans,  S4  Mich.  487, 


17.  PeOiam  v.  Chattahoochee  Oio- 


245. 


Note:  10  L.B.A.(N.S.)  245. 


18.  See  TRkvst  ash  Digxit,  vdL  12, 
p.  363  et  seq. 
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there  lodged,  extend  credit  to  him,  be  is  liable  to  ah  action  for  deceit,* 
and  if  such  an  action  will  lie  it  will  undoubtedly  afford  ground  for^ 
resciamon  by  a  seller  tiras  impoeed  on.'  If  the  buyer,  on  request  of 
the  seller  as  to  his  financial  condition,  refers  bim  to  a  report  of  a 
commercial  agency  which  be  knows  is  false,  though  it  was  not  based 
by  the  agency  on  any  statement  by  the  buyer,  this  has  been  held 
such  fraud  as  will  entitle  the  seller  to  rescind.*  There  must  b6  a 
reliance,  by  the  seller,  on  the  false  statements  of  the  buyer,  else  he  is 
not  entitled  to  relief  or  redress.  If  the  repreeentation  is  not  com- 
ibunicated  to  the  seller,  or  if  he  has  no  knowledge  of  it  until  after 
the  consummation  of  the  contract  of  sale,  clearly  he  has  no  right  of 
action  or  of  rescis^on.*  It  has  been  held  that  if  a  proposed  buyer 
of  goods,  on  the  request  of  a  commercial  agency,  makes  a  statement 
of  his  financial  condition  which  is  reported  by  such  agency,  together 
with  its  own  conclusions,  to  the  proposed  seller,  a  sale  made  on  the 
faith  of  such  report  as  a  whole,  and  not  particularly  on  the  faith  of 
the  statement  made  by  the  proposed  buyer,  cannot  be  rescinded  on 
the  mere  ground  that  such  statement  is  false.**  The  fact  that  a  seller 
receives  other  information  affecting  a  buyer's  standing,  after  receiv- 
ing the  report  of  an  agency  based  on  the  buyer's  statements,  raises  no 
presumption  of  law  that,  in  making  the  sale,  he  did  not  rely  on  the 
report  of  the  agency.*  There  is  authority  which  seems  to  take  the 
view  that  if  the  buyer's  representations  to  a  commercial  agency  were 
not  made  with  any  intention  that  persons  thereafter  selling  goods  to^ 
him  would  rely  on  the  report  of  the  agency  based  thereon,  but  solely 
-  for  another  and  not  improper  purpose,  such  as  to  prevent  blackmail 
by  third  persons,  they  do  not  constitute  fraud  so  as  to  afford  ground 
for  the  rescission  of  sale  though  in  fact  false  and  were  relied  on  by 
the  seller.'  If  the  report  of  the  commercial  agency  on  the  faith  of 
which  sale  was  made  by  the  seller  was  not  based  on  any  statement  by 
the  buyer,  and  the  buyer  did  not  refer  the  seller  to  such  report,  itff 
falsity  affords  no  ground  for  the  rescission  of  the  sate^* 

V 

1.  See  Fraud  ahd  Dxceit,  vol.  12,  383  ;  99  A.  S.  R.  466;  14  LJt.A.  264; 
p.  365.  37  L.R.A.  613. 

2.  Fechbeimer  &  Co.  v.  Baum  &  Co.,  „  8.  Hiller  v.  Ellis,  72  Miss.  701,  18 
37  Fed.  107,  2  L.R.A.  153;  Courtney  %Jf' ^J-^?"^' 

V.  William  Knabe  Mfg.  Co.,  97  Md.  ?               ?'  „  ?  oo- 

499,  65  AU.  614,  99  A.  S.  R.  456;  *'  S  J*      cr"        «  «  L 

Moiney  t.  Davis  75  Mich.  188,  42  n  W  WT^n  iTl^^'S^^  A 
N.  W.  802,  13  A.  S.  R.  425;  Hiller  107B,  71  A.  B.  B.  688, 42  L^.A. 

V              ^"""'^u'      f°n\  ^  Note:  85  A.  S.  R.  36?,  384. 

L.R.A.  707;  OainesviHe  Nat.  Bank  v.  ■  ^  Note*  85  A  S  R  384 

KuiiWer,  77  Tex.  48,  13  S.  W.  959,  7  Woonsoeket"    'Rubber  "  Co. 

19  A.  S.  E.  738.   See  also  Woonsoeket  Loewenberg,  17.  Wash.  29,  48  Pac  785, 

Rubber  Cb.  v.  Loew«pberg,  17  Wash,  ftl  A.  S.  R  902 

29,  48  Pae.  786/  61  A.-  8.  R.'902.  8.  Hiller  v.  Ellis,  72  lii^  701,  18 

Notes:  71  A.  S.  R.  690;  85  A.  S.  R.  So.  95,  41  t.:RJL  707. 
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585.  Repiesentatioiis  to  Uercantile  Agency  as  Aifected  by  Time  of 
Hakisg. — ^Every  variation  in  a  trader's  pecuniary  drcumstances,  after 
having  made  a  statement  to  commercial  agenoies,  need  not  be  reported 
to  them.  If  a  oonaderable  time  elapses,  and  no  new  statements  are 
made,  it  cannot  be  said  that,  if  his  condition  is  changed,  he  ia  guilty 
of  fraud.  Unless  he  knows,  or  should  know,  that  credit  is  extended 
on  the  strength  of  the  original  ratings,  or  is  aware  that  he  will  become 
insolvent,  or  obliged  to  suspend,  he  is  not  bound  to  give  notice  of  a 
change  for  the  worse  in  his  affairs  *  The  view  has  been  taken  that, 
where  after  a  report  of  the  buyer  to  a  commercial  agency  there  is  & 
great  change  for  the  worse  in  his  Hnancial  standing,  it  is  his  duty  to 
notify  such  agency  in  order  that  persons  with  whom  he  had  had 
commercial  dealings  may  inform  themselves  thereof  and  govern  them- 
selves thereby  as  to  the  credit  they  may  continue  to  give.'*  Still 
though  representations  to  mercantile  agencies  as  a  basis  for  obtaining 
credit  are  regarded,  to  some  extent,  as  continuous  in  tiieir  effect,  and 
to  afford  a  basis  for  fraud,  and  need  not  be  made  at  exactly  the  time 
of  the  sale,  the  better  view  seems  to  be  that  they  should  be  considered 
as  continuingjfor  a  reasonable  time  only,  and  some  authorities  seem 
to  hold  that  the  representations  must  be  connected  proximately  in 
point  of  time  with  the  transaction  in  which  the  seller  is  deceived.''- 
In  the  application  of  the  above  genend  rules  as  to  the  time  of  making 
the  representations,  it  has  been  held  that  reliance  could  be  placed  on 
statements  made  from  three  months  to  a  year  prior  to  the  transaction 
in  question.'*  On  the  other  hand,  it  has  been  held  that  reliance  may 
not  be  placed  on  statements  made  to  an  agency  over  two  years  prior  . 
to  the  transaction,"  or  even  six  months.'* 

586.  Representations  by  Third  Persons. — ^In  some  of  the  cases  the 
misrepresentations  as  to  the  buyer's  financial  condition  relied  un  an 
showing  fraud  were  made  by  third  persons.  In  such  cases  if  the  repre- 
sentations were  made  in  pursuance  of  a  conspiracy  on  the  part  of  tiie 
buyer  or  with  his  connivance  or  sanction,  it  would  be  the  same  as 
though  they  were  made  by  the  buyer  himself.  It  may  happen,  how- 
ever, that  they  were  made  witiiout  any  express  sanction  on  l£e  Iniyer's 
part,  and  it  has  been'  held,  where  the  buyer  had  knowledge  at  the 
'  time  of  the  sale  that  the  representation  had  been  made  by  the  third 
persons  and  that  the  seller  was  making  the  sale  in  reliance  thereon, 
that  it  then  becomes  his  duty  to  disclose  his  true  financial  condition, 
as  it  is  a  fraud  for  him  to  take  advantage  even  of  tmauthorized  mis- 

9.  Note:  85  A.  S.  R.  385.  42  N.  W.  802,  13  A.  S.  a  426  (nz 

10.  Mooney  v.  Davis,  75  Mich.  188,  months). 

42  N.  W.  802,  13  A.  S.  E.  425,  Notes:  85  A.  S.  E.  385:  10  L3Jl. 

Note:  10  L,R.A.(N.S.)  246.  (N.S.)  246. 

11.  Notes:  85  A.  S.  R.  385;  10  13.  Note:  85  A.  S.  B.  385. 
L.E.A.(N.S.)  247.  14.  Note:  85  A.  8.  a  386. 

12.  Moon^  v.  Davis,  76  Mieh.  188, 
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representations  of  third  persons."  If,  toweyer,  the  buyer  Ha3  no 
knowledge  of  the  misrepresentation  by  third  persons  of  his  financial 
oondition,  a  charge  of  fraud  cannot  be  baaed  ttiereoin.  This  principle 
is  exemplified  in  the  case  of  a  mistaken  report  by  a  commercid  agency 
as  to  the  buyer's  solvency,  not  based  on  any  statement  of  the  buyer 
to  the  agency." 

587.  Intention  of  Buyer  Not  to  Pay;  General  Rule.—- If  an  inatdvent 
buyer  purchases  goods  without  disclosing  his  insolvency  and  without 
any  intention  at  the  time  of  the  purchase  of  paying  for  the  same,  this 
is  considered,  according  to  the  great  weight  of  authority,  such  a 
fraud  as  will  entitle  the  seller  to  rescind  and  recover  the  property.*' 
So  long  as  fraud  rests  in  mere  intention  the  law  will  give  no  relief 
against  it,  for  indeed  an  unexecuted  purpose  to  defraud  another  can 

16.  Fitzsimmoiis  v.  Joslin,  21  Tt  66  K.  W.  1059,  59  A.  S.  B.  434;  Row- 
129,  52  Am.  Deo.  46.  *    ley  v.  Bigelow,  12  Pick.  (Mass.)  307, 

16.  Poska  V.  Steanu,  56  Neb.  541,  23  Am.  Dec.  607;  Bidault  t.  Wales,  19 
76  N.  W.  1078,  71  A.  S.  R.  688,  42  Mo.  36,  59  Am.  Dee.  327;  Caiy  v. 
L.R.A.  427.  Hotailing,  1  HiU  (N.  Y.)  311,  37  Am. 

Note:  85  A.  S.  R.  383,  384.  Dec  323;  Dnrell  v.  Haley,  1  Paige 

See  Bupra,  par.  584,  as  to  statements  Cfa.  (N.  Y.)  492,  19  Am.  Dec.  444; 

by  a  buyer  to  mercantile  agenciea  gen-  Hall  v.  Naylor,  18  N.  Y.  688,  75  Am. 

erally.  Dec.  269 ;  Nichols  v.  Micbael,  23  N.  Y. 

17.  Donaldson  v.  Farwell,  93  TJ.  S.  264,  80  Am.  Dec.  259;  Converse  v. 
631,  23  U.  S.  (L.  ed.)  993;  Pechheimer,  Sickles,  146  N.  Y.  200,  40  N.  E.  777, 
etc.,  Co.  T.  Baum,  etc.,  Co.,  37  Fed.  42  A.  S.  B.  790;  Des  Farges  v.  Pugh, 
167,  2  L.R.A.  153;  Gillespie  v.  J.  C.  93  N.  C.  31,  53  Am.  Rep.  446  (in,  this 
Piles,  178  Fed.  886,  102  C.  C.  A.  120,  case  there  was  also  the  further  misrep- 
44  L.R.A.(N.S.)  ■  1;  Thompson  v.  resentation  that  the  buyer  -was  the 
Rose,  16  Conn.  71,  41  Am.  Dec.  mayor  of  his  town  and  a  practising 
121;  Osw^o  Starch  Factory  v.  Len-  attorney) ;  Ditton  v.  Purcell,  21  N.  D. 
drum,  57  la.  573,  10  N.  W.  900,  42  648,  132  N.  W.  347,  36  L.R.A.(N.S.) 
Am,  Rep.  63;  Beid  v.  Cowdnroy,  79  149;  Talcott  v.  Henderson,  31  Ohio 
la.  169,  44  K.  W.  361,  18  A.  S.  R.  St.  162,  27  Am.  Rep.  501;  Belding 
359;  Kearney  Milling,  et«.,  Co.  v.  Bros.,  etc.,  Co.  v.  Frankland,  8 
Union  Pae.  R.  Co.,  97  la.  719,  66  N.  (Tenn.)  67,  41  Am.  Rep.  630;  Gaines- 
W.  1059,  69  A.  S.  R.  434;  J.  J.  Smith  ville  Nat.  Bank  v.  Bamberger,  77  Tex. 
Lumber  Co.  v.  Scott  County  Garbage  48,  13  S.  W.  959,  19  A.  S.  R.  738; 
Reducing,  etc.,  Co.,  149  la.  272,  128  Miller  v.  White,  «  W.  Va.  67,  33  S. 
N.  W.  389,  30  L.R.A.(N.S.)  1184;  E.  332,  76  A.  8.  R.  791;  Hart  v.  Moul- 
I»wrv  V.  Dye,  33  Kv.  L.  Rep.  573, 110  ton,  104  Wis.  349,  80  N.  W.  699,  76 
S.  W.  833,  17  L.R.A.(N.S.)  1032;  A.  8.  R.  881;  Ripon  German  Nat. 
Louisville  Dr>'  Goods .  Co.  v.  Lanman,  Bank  v.  Princeton  State  Buok,  128 
135  Ky.  163, 121  S.  W.  1042, 135  A.  S.  Wis.  60,  107  N.  W.  454,  8  Ann.  Caa. 
R.  451,  28  L.R.A. (N.S.I  363;  Burrili  v.  502,  6  L.R.A.(N.S.)  556. 

Stevens,  73  Me.  395,  40  Am.  Rep.  366;      Notes:  19  Am.  Dee.  444  ;  37  Am. 

Atlas  Shoe  Co.  v.  Ber-liard,  102  Me.  Dec  323;  52  Am.  Dec.  57  :  64  Am. 

197,  66  Atl.  390,  10  L.R.A.(N.S.)  245;  Dec.   205  ;   76  Am.  Dec.   272  ;  80 

Harris  v.  Aleock,  10  Gill  &  J.  (Md.)  Am.  Dee.  268;  27  Am.  Rep.  504;  53 

226,  32  Am.  Dee.  158;  Higgins  v.  Am.  Rep.  449;  10  A.  S.  B.  364;  18  A. 

Lodge,  68  Md.  229,  11  Atl.  846,  6  A.  S.  R.  363;  2  L.R.A.  153;  14  L.R.A. 

S.  R.  437;  Zeamey  Milling,  etc.,  Co.  265;  44  UR.A.(N;S.)  1  et  aeq.;  8  Ann. 

T.  Union  Pac.  Ey.  Co.,  97  Md.  719,  Cas.  606.  '  ' 
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work  no  injury.  But  when  the  purpose  is  carried  out  by  acts  and 
injury  results,  as  by  the  purchase  of  goods  with  the  intention  of  not 
paying  for  them,  the  seller  is  entitled  to  relief."  So  it  has  been  held 
that  a  purchase  of  goods  by  an  insolvent,  witJi  a  view  to  subjecting 
them  to  an  execution  which  has  been  issued  immediately  after  a  con- 
fession of  judgment  to  a  friend,  is  a  fraud,  and  the  execution  creditor 
will  not  be  permitted  to  hold  the  gooda.^'  It  is  helj  that  to  entitle 
the  seller  to  rescind  on  account  of  the  buyer's  intention  not  to  pay,  it 
must  have  been  an  intention  never  to  pay  for  them,  as  distinguished 
from  an  intention  not  to  pay  at  the  stipulated  time,***  and  an  instruc- 
tion that  it  would  be  a  fraud  if  the  buyer  did  not  intend  to  meet  "his 
engagement"  has  been  held  erroneous,  as  the  difference  between  not 
intending  to  pay  on  the  day  fixed  by  the  contract  and  intending  never 
to  pay — between  getting  property  for  nothing,  under  the  mere  color 
of  a  purchase,  and  getting  it  upon  a,  longer  credit  than  was  agreed 
upon  by  the  parties,  but  with  an  expectation  ultimately  to  pay — ^is 
entirely  lost  sight  of.^  It  has  been  held  that  in  order  that  an  inten- 
tion not  to  pay  existing  at  the  time  of  the  purchase  may  afford  ground 
for  rescission  the  buyer  must  have  been  insolvent  or  in  failing  circum- 
stances.^ In  many  cases  where  the  intention  not  to  pay  is  declared 
such  a  fraud  as  to  entitle  the  seller  to  rescind,  the  element  of  insolvency 
is  not  adverted  to ; '  this  may  be  accounted  for  by  the  fact  that  there 
was  no  question  but  that  the  buyer  was  insolvent.  Where  the  teirta 
of  the  sale  is  cash,  and  the  buyer,  though  he  is  not  insolvent,  fraudu- 
lently gains  possesion  without  payment  of  the  price,  the  buyer  may 
regain  possession,  on  the  theory  that  the  delivery  ,of  possession  to 
him  was  conditional  only.*  The  view  has  been  taken  that  the  purchase 
of  goods  by  an  insolvent  without  any  intention  of  paying  therefor  is 
a  fraud  entitling  the  seller  to  maintain  an  action  for  damages  for 
fraud  and  deceit.*  On  the  other  hand,  a  distinction  has  been  made 
between  the  right  of  the  seller  to  maintain  an  action  of  deceit  and  his 

18.  Osw^  Starch  Factory  v.  Len-  tion  not  to  pay  to  afford  ground  for 
drum,  57  la.  673|  10  N.  W.  900,  42  Am.  Fescission  must  not  only  be  aceom- 
Rep.  63.  panied  with  insolvency  ^t  also  false 

19.  Durell  v.  Haley,  1  Paige  Ch.  (N.  representations  or  &aadulent  conceal- 
Y.)  492,  19  Am.  Dec.  444.  ment  of  the  buyer's  insolvency.  See 

20.  Burrill  v.  Stevens,  73  Me.  395,  infra,  par.  588. 

40  Am.  Rep.  366;  Bidault  v.  Wales,     Kote:  44  L.R.A.(N.S.)  4. 
20  Mo.  54G,  64  Am.  Dec.  205.  3.  Note:  44  L.R.A.(N.S.)  4^ 

Notee:  64  Am.  Deo.  209  ;  44  L-RjL     4.  See  supra,  par.  207. 
(N.S.)  24.  6.  Louisville  Dry  Goods  Co.  v.  Lan- 

1.  Bidault  V.  Wales,  20  Mo.  646,  64  man.  135  Ky.  163,  121  S.  W.  1042, 
Am.  Dec.  205.  135  A.  S.  R.  451,  28  L.R.A.(N.S.) 

2.  Pelham  v.  Chattahoochee  Grocery  363;  Swift  v.  Rounds,  19  R.  I.  527, 
Co.,  146  Ala.  216.  41  So.  12,  119  A.  35  Atl.  45,  61  A.  S.  R.  791,  33  L.EA. 
S.  R.  19,  8  L.R.A.(N.S.)  448.   It  is  561. 

to  be  noted  that  in  Alabama  an  inten-     Kote:  44  L.R.A.(N.S.)  & 
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right  to  rescind  sale,  and  it  has  been  held  that  while  the  buyer's 
intent  not  to  pay  entitles  the  seller  to  rescind,  it  will  not  enable  him 
to  maintain  an  action  for  deceit  in  which  a  body  execution  may  be 
issued.*  In  some  instances  statutes  have  been  enacted  expre&ily 
lecogniang  the  intent  of  the  buyer  not  to  pay  as  s  fraud  on  the 
seller.' 

588.  Minority  Rale  as  to  Intention  Not  to  Pay.— In  Pennsylvania 
the  rule  is  now  established  that  the  failure  of  a  buyer  to  disclose  hb 
insolvency  accompanied  by  a  preconceived  intent  not  to  pay  for  the 
goods  is  not  sufficient  to  permit  the  seller  to  rescind.  There  must  be 
the  further  element  that  the  intent  to  mislead  should  be  carried  out 
by  false  representations,  contrivances,  or  artifices,  or  by  conduct  which 
reasonably  involves  a  false  representation  *  This  rule  was  formulated 
at  a  fairly  early  date,  and  has  been  uniformly  followed,  though  not 
without  expressions  of  dissatisfaction,*  and  seems  to  be  a  departure 
from  the  earlier  cases.'*  The  Pnmsylvania  rule  seems  to  have  met 
with  the  approval  of  the  California  courts.^^  In  Alabama  it  seems 
that  the  mere  intention  not  to  pay,  unless  it  is  also  accompanied  by  a 
fraudulent  concealment  by  the  buyer  of  his  insolvency  or  misrepre- 
sentations with  respect  thereto,  affords  no  ground  for  rescinding  the 
sale." 

589.  Time  of  Forming  Intention  Not  to  Pay. — It  would  seem  on 
principle,  and  it  has  been  so  held,  that  the  mere  conception  by  the 
buyer  of  an  intent  not  to  pay  for  the  goods  after  the  sale  had  been 
made  and  fully  executed  would  not  render  it  fraudulent  so  as  to  con- 
fer on  the  seller  the  right  to  rescind,"  and  some  cases  hold  that  the 
intent  not  to  pay  must  exist  at  the  time  of  the  purchase,  and  that  an 
intent  formed  subsequently,  at  the  time  of  delivery,  will  not  be  suffi- 
cient to  enable  the  vendor  to  avoid  the  sale."  This  has  been  held 
true  where  the  intention  not  to  pay  was  conceived  while  the  goods  were 

6.  People  v.  Healy,  128  HL  9,  20     Note:  26  L.R.A.(N.S.)  26. 

N.  E.  602, 15  A,  S.  a  DO.  As  to  when  11.  Notes:  60  Am.  Deo.  56;  27  Am. 
an  ezeoution  afrainst  the  person  may  Rep.  606. 

be  issued,  see  Executions,  vol.  10,  p.  12.  Le  Grand  v.  Eufaula  Nat.  Bank, 
1383  et  seq.  81  Ala.  123,  1  So.  460,  60  Am.  Rep. 

7.  Note:  44  L.R.A.(N.S.)  25.  140;  Pelhsm  v.  Chattahoochee  Groeerv 

8.  Smith  v.  Smith,  21  Pa.  St.  867,  Co.,  146  Ala.  216,  41  So.  12, 119  A.  ^. 
60  Am.  Dee.  61.  R.  19,  8  li.R.A.(N.S.)  448. 

Notes:  60  Am.  Dee.  66;  27  Am.  Rep.     13.  Kearney'  Hilling,  etc.,  Co.  v. 

504;  14  L.R.A.  265  ;  6  L.R.A.(N.S.)  Union  Pac.  R.  Co.,  97  la.  719,  60  N. 

560;  44  L.RA.(N.S.)  26;  8  Ann.  Caa.  W.  1059,  59  A.  S.  R.  434;  Burrill  v. 

608.  Stevens,  73  Me.  395,  40  Am.  Hep.  366; 

B.  Note:  8  Ann.  Caa.  508.  Skinner  v.  Michigan  Hoop  Co.,  119 

10.  Maekinley  v.  MeGregor,  3  Whart.  Mich.  467,  78  N.  W.  547,  75  A.  S.  R. 

(Pa.)  369,  31  Am.  Dec.  522;  Knowles  413. 

T.  Loid.  4  Whart.  (Pa.)  500,  34  Am.     Note:  44  L.R.A.(N.S.)  24. 
Pec.  625.      .        .  .         14.  Note:  44  L.R^(N.S.)  24. 
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in  transit  to  the  buyer,  the  title  to  the  property  horihg  passed  to  the 
"iuyer  by  the  delivery  to  the  carrier,  though  it  was  still  subject  to  the 
teller's  right  of  stoppage  in  transitu.**  Other  cases  hold  that  receiving 
Che  goods,  with  the  then  "intent  not  to  pay*'  formed  at  the  time  of 
receiving  the  goods,  will  be  such  a  fraud  as  will  enable  the  seller  to 
rescind.^* 

590.  Want  of  Reasonable  Ezpectations  of  Paying. — In  some  juris- 
dictions the  view  is  taken  that  where  the  buyer  fidU  to  disclose  his 

insolvency  and  has  no  reasonable  expectations  of  being  able  to  pay 
for  goods  purchased  on  credit,  this  is  such  a  fraud  as  entitles  the  seller 
to  rescind,  since  no  reasonable  expectation  of  being  able  to  pay  is 
equivalent  to  an  intent  not  to  pay;  ^'  but  in  other  jurisdictions  it  is 
held  that  these  facts  do  not  constitate  such  a  fraud  as  to  entitle  the 
seller  to  rescind,  if  the  buyer  has  no  intent  not  to  pay  if  he  should 
be  able  to  do  so.** 

591.  Nondisclomre  of  Insolvency. — ^If  the  absence  of  reasonable 
eicpectations  of  paying  for  the  property  does  not  constitute  fraud,  it 
would  necessarily  follow,  and  it  seems  to  be  the  general  rule,  that  the 
mere  failure  of  the  buyer  to  disclose  his  insolvency,  if  he  was  not 
interrogated  as  to  his  financial  condition,  does  not  constitute  such  a 
fraud  as  to  entitle  the  seller  to  avoid  the  sale.**  Otherwise,  as  has 
been  well  said,  the  door  of  hope  would  be  well  nigh  closed  to  the 
stru^ling  merchant  whose  liabilities  exceed  his  assets,  and  an  honest, 
though  abortive,  purpose  to  continue  business  and  pay  for  the  goods 

16.  Skinner  v.  Michigan  HoO[i  Co.,  Pa.  St.  320,  29  Atl.  852,  42  A.  S.  R. 
119  Mich.  467,  78  N.  W.  547,  75  A.  S.  834;  Dalton  v.  Thniaton,  15  R.  I.  418. 
R.  413.  As  to  the  general  right  of  7  AtL  112,  2  A.  8.  B.  906;  MUIer  v. 
stoppage  in  transitn,  see  snpia,  par.  White,  46  W.  Va.  87,  33  8.  E.  332,  76 
399  et  seq.  A.  S.  B.  791;  German  National  Bank 

18.  Note:  44  L.B.A.(N.S.)  24.    .     w.  Princeton  State  Bank,  128  Wis. 

17.  Momm  Shoe  Mfg.  Co.  v.  New  60,  107  N.  W.  454,  8  Ann.  Caa.  502, 
England  Shoe  Co.,  67  Fed.  685,  6  C.  6  L.B.A.(N.8.)  566.  See  also  People 
C.  A.  608,  24  L.R.A.  417;  Oillespie  v.  v.  Healy,  128  lU.  9,  20  N.  E.  692,  16 

.  J.  C.  Piles,  178  Fed.  886,  102  C.  C.  A.  S.  B.  90;  Com.  v.  Eastman,  1  Cnsb. 

A.  120,  44  L.RA..(N.S.)  1;  Skinner  (Mass.)  189.  48  Am.  Dee.  506;  Bidanlt 

T.  Michigan  Hoop  Co.,  119  Miefa.  471,  v.  Walea,  20  Mo.  546,  64  Am.  Dec. 

78  N.  W.  547,  75  A  S.  R.  413;  Taleott  205;  Blake  v.  Bhuskhiy,  109  N.  C.  257, 

v.  Henderson,  81  Ohio  St.  162,  27  Am.  13  S.  E.  786,  26  A.  8.  R.  666. 
Rep.  501;  Perlman  v.  Sartorins,  162     Notes:  48  Am.  Dec  609;  18  A.  S.  R. 

Pa.  St  320,  29  Atl.  852,  42  A.  S.  B.  364;  6  L.R.A.(N.S.)  658  et  seq.;  44 

834  (sUting  tiie  law  of  Maryland).  LJIA..(N.S.)  16. 

Notes:  41  Am.  Rep.  633:  18  A.  S.     19.  Morrow  Shoe  Mfg.  Co.  v.  New 

R.  363  ;  38  A.  S.  R.  265;  2  L.R.A.  England  Shoe  Co.,  57  Fed.  685, 18  U. 

154;  6  L.R.A.(N.S.)  556  et  aeq.;  44  S.  App.  256,  6  C.  C.  A.  508, 24  LJt.A. 

LJl.A.(N.8.)  11;  8  Ann.  Cas.  507.  417;  Le  Grand  v.  Eufaula  Nat.  Banki 

18.  Gavin  v.  Armistead,  57  Aik.  81  Ala.  123,  1  So.  460,  60  Am.  Rep. 
674,  22  S.  W.  431,  38  A,  S.  R.  262;  140;  Gavin  v.  Armistead,  57  Ark.  574, 
Burrill  v.  Stevens,  73  .Me.  395,  40  Am.  32  8.  W.  431,  38  A.  S.  R,  262;  Thomp- 
Bep.  366;  Perlman  v.  fiartorins,  162  son  v.  Peek,  115  Ind.  512,  IS  K.  E.  IS, 
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is  consistent  -with  the  buyer's  own  knowledge  of  bis  insolvency  and 
tile  purchase  is  not  fraudulent  when  made  with  such  intent,  though 
founded  in  delusion  and  unreasonable  expectations.***  Even  the  fact 
that  he  is  deeply  insolvent  does  not  have  that  effect,  unless  he  pur- 
chases with  no  intention  or  expectation  of  paying;  for  if  there  is  no 
dishonest  mind  or  purpose,  there  is  no  fraud ;  ^  and  a  fortiori  the 
mere  fact  ih&t  the  buyer  was  insolvent  at  the  time  of  the  purchase,  if 
he  was  unaware  of  the  fact,  does  not  constitute  fraud  so  as  to  entitle 
the  seller  to  rescind  the  sale  as  against  a  creditor  of  the  buyer  who 
immediately  after  the  sale  attaches  the  property.*  An  express  repre- 
sentation by  the  buyer  that  he  will  pay  for  the  goods  at  the  agreed 
time  cannot  itself  constitute  the  basis  for  a  charge  of  fraud,  being 
nothing  more  than  what  the  law  would  imply  as  well  as  a  representsr 
tion  as  to  future  intention  or  promise  to  do  a  future  act.'  So  the 
seller's  mistake  as  to  the  purchaser's  ability  to  pay  where  he  sells  to 
one  reputed,  and  believing  himself  to  be,  solvent,  but  who  is  in  fact 
insolvent,  will  not  avoid  the  sale  or  furnish  ground  for  .relief  in 
equity.*  The  fact  that  the  buyer  becomes  insolvent  and  has  even'  made 
an  assignment  for  the  benefit  of  his  creditors  after  the  purchase  and 
while  Uie  goods  are  in  transit  to  him  can  afford  the  seller  no  ground 
for  avoiding  the  sale,  hia  right  of  stoppage  in  transitu  not  having 
been  exercised.* 


1  L.R.A.  201;  J.  J.  Smith  Lumber  Co.  272;  80  Am.  Dec.  268;  18  A.  S.  E. 

V.   Seott  County  Garbage  Reducing,  364  ;  38  A.  S.  R.  265;  14  L.R.A.  2G5; 

etc.,  Co.,  149  la.  272,  128  N.  W.  389,  44  L.R.A.CN.S.)  16;  8  Ann.  Cas.  505. 

30  L.R.A.(N.S.)  1184;  Cross  v.  Peters,  20.  German  Nat  Bank  v.  Princeton 

1  Green!.  (Me.)  376,  10  Am.  Dee.  78;  State  Bank,  128  Wis.  60,  107  N.  W. 

Xewell  V.  Randall,  32  Minn.  171, 19  N.  454,  8  Ann.  Caa,  502,  6  LJt.A.(N.S.) 

W.  972,  50  Am.  Rep.  562;  Bidault  v.  656. 

Wales,  19  Mo.  36,  69  Am.  Dec.  327;  1.  Dalton  T.  Thurston,  16  B.  I.  418, 

Hall  V.  Naylor,  18  N.  Y.  688,  75  Am.  7  AtL  112,  2  A.  S.  R.  fl05. 

Dec.  269;  Des  Farges  v.  Pugh,  93  N.  C.  2.  Cross  v.  Peters,  1  Greenl.  (Me.) 

31,  53  Am.  Rep.  446;  Talcott  v.  Hen-  376,  10  Am.  Dec.  78. 

derson,  31  Ohio  St.  162,  27  Am.  Rep.  3.  People  t.  Healy,  128  HL  9,  20 

601;  Dalton  v.  Thurston,  15  R.  I.  418,  N.  E.  692, 15  A.  S.  R.  90. 

7  AO.  112,  2  A.  S.  R.  906;  BeJding  v.  4-  Lupin  v.  Marie,  6  Wend.  (N,  Y.) 

Prankland,  8  Lea  (Tenn.)  67,  41  Am.  77,  21  Am.  Dec  256. 

Rep.  630;  Gainesville  Nat.  Bank  v.  5.  McElroy  v.  Seery,  61  Md.  389, 

Bamberger,  77  Tex.  48,  13  S.  W.  959,  48  Am.  Rep.  110.    But  in  Belding  t. 

19  A.  S.'  R.   73^;  Fitzaimmona  v.  Frankland,  8  Lea  (Tenn.)  67,  41  Am. 

JoBiin,  21  Vt.  129,  52  Am.  Dec.  46;  Rep.  630,  where  the  buyer  made  an 

Wotmsocket  Rubber  Co.  t.  Loewen-  assignment  for  the  benefit  of  creditors 

berg,  17  Wash.  29,  48  Pac.  785,  61  before  the  goods  reached  him  and  on 

A.  S.  R.  902 ;  Miller  t.  White,  46  their  arrival  refused  to  claim  them  and 

W.  Va.  67,  33  8.  E.  332,  76  A.  S.  R.  dii«Gted  his  assignee  to  ship  them 

791;  German  Nat.  Bank  v.  Princeton  back,  the  seller  was  held  entitled  to 

State  Bank,  128  Wis.  60,  107  N.  W.  reclaim  the  goods  from  the  assignee. 

464,  8  Add.  Cas.  602,  6  L.R.A.(N.S.)  As  to  the  general  right  of  stoppage  in 

656.  transifca,  see  aapn,  par.  399  et  aeq. 
Notes:  62  Am.. Deo.  67;  76  Am.  Dec. 

BOfT 


Digitized  by 


ii  592,  503 


SALES 


24iB.  a  L. 


592.  Rescission  by  Seller  Generally. — Where  tiie  buyer  has  beeii 
guilty  of  fraud,  the  seller,  if  he  acta  promptly  on  discovery  of  the 
fraud,  and  the  property  has  not  passed  into  the  hands  of  a  bona  fide 

purchaser,  may  rescind  the  sale.*  And  where  one  induces  another  to 
part  with  his  property  by  a  promise  to  pay  cash  for  it  on  the  same 
day,  showing  a  check  to  inspire  confidence  in  his  promise,  when  he 
does  not  intend,  at  the  time  of  making  such  representation,  to  pay 
for  the  property  in  money  at  any  time,  but  intends,  after  ^us  getting 
possession,  to  credit  ita  value  on  a  claim  held  by  him  against  the 
owner  or  one  of  the  owners,  the  sale  is  fraudulent  and  voidable  at  the 
election  of  such  owner,  who  may  maintain  detinue,  and  recover  the 
specific  property,  or  if  it  cannot  be  found,  he  may  maintain  trover 
for  its  wrongful  conversion,  consummated  by  a  refusal  to  surrender 
it  on  demand.^  This  right  of  the  seller  to  recover  the  property  does 
not  proceed  on  the  ground  that  the  property  in  the  goods  does  not 
pass  by  the  sale,  but  that  the  dishonest  buyer  shall  not  hold  it  against 
the  deceived  seller  *  Until  the  sale  is  rescinded  by  the  seller  the  title 
passes  and  remains  in  the  buyer,'  and  this  is  the  basis  for  the  pro- 
tection piven  to  a  subsequent  bona  fide  purchaser  for  value  from  the 
fraudulent  buyer."  The  defrauded  seller  may  without  resorting  to 
legal  proceedings  recapture  the  property  if  it  can  be  done  without 
a  breach  of  the  peace,  and,  as  regards  civil  liability  to  the  fraudulent 
buyer,  may  if  he  resists  the  recapture  use  the  necessary  force  to  over- 
come the  resistance,  the  buyer  in  resisting  the  capture  being  regarded 
in  law  as  the  aggressor.** 

593.  Proof  of  Fraud  Generally. — ^While  it  has  been  said  that  in 
order  to  set  aside  a  sale  for  fraud,  such  a  case  must  be  made  out  as 
would  authorize  a  jury  to  convict  the  purchaser  of  obtaining  goods 
under  false  pretenses,**  this  is  not  the  general  rule.*'  And  while  it 
has  been  held  that  though  false  repr^ntations  to  a  commercial  agency 
are  not  sufficient  to  support  a  charge  of  obtaining  property  by  false 
pretenses,  still  such  false  representations  are  admissible  in  evidence 

6.  Rowley  v.   Bigelow,   12  Pick.     10.  See  infra,  par.  600. 

(Mass.)  307,  23  Am.  Dec  607;  Root  11.  Hodgden  v.  Hubbard,  18  Vt 

T.  French,  13  Wend.  (N.  Y.)  570,  28  504,  46  Am.  Dee.  167.   See  infra,  par. 

Am.  Dee.  482;  Masaon  v.  Bovet,  1  779,  as  to  the  general  right  of  th« 

Denio  (N.  Y.)  69,  43  Am.  Dee.  651;  seller   under  a   conditional   sale  to 

Qriffen  v.  Chubb,  7  Tex.  603,  58  Am.  recapture  the  property  hjy  force  on 

Dee.  85;  Wood  v.  Boynton,  64  Wis.  default  of  the  buyer.    See  Assaolt 

265,  25  N.  W.  42,  54  Am.  Rep.  610.  and  Battert,  vol.  2,  pp.  560-561,  aa 

Note:  43  Am.  Dec.  654.  to  the  general  right  to  recapture  prop- 

7.  Blake  v.  Blackley,  109  N.  C.  257,  erty  without  liability  for  assault 
13  S.  E.  786,  26  A.  S.  R.  566.  12.  Note:  27  Am.  Dec  90. 

8.  Hoffman  v.  Noble.  6  Mete  13.  Cary  v.  HotaiUng,  1  Hill  (N. 
(Mass.)  68,  39  Am.  Dec.  711.  T.)  311,  37  Am.  Dec.  323. 

9.  Brown  v.  Pieree^  97  Mass.  46,  Note:  37  Am.  Dec  323. 
03  Am.  Dec  57.  See  anpra,  par.  681. 
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to  flibow,  in  eonneotion  with  other  'tepresentations,  made  directly  to 
the  seller,  fraud  on  the  part  of  the  buyer,  of  sack  a  character  that  the 
seller  may  avoid  the  transaction.'*  Ordinarily  to  prove  the  fact  that 
false  representations  as  to  the  financial  condition  of  the  buyer  were 
in  fact  made,  proof  of  the  making  of  similar  false  representations  to 
other  persons  to  induce  other  sales  is  not  admissible.'*  Evidence, 
however,  of  false  representations  made  to  the  clerk  of  the  seller  is 
admissible  as  a  part  of  the  res  gestae,  though  not  communicated  to 
the  seller  until  after  the  sale,  where  ramilar  representations  were  im- 
mediately afterwards  made  by  the  buyer  to  the  seller  himself,  to 
induce  the  sale.'*  The  fraudulent  purpose  and  intent  of  the  buyer 
not  to  pay  for  the  goods  purchased  on  credit  can  rarely  be  proved 
hy  direct  evidence,  such  as  declarations  to  that  efifect.  It  is  usually 
established  by  circumstances  from  which  a  jury  may  infer  the  intent," 
and  while  a  verdict  that  there  was  no  intention  on  the  part  of  the 
buyer  to  defraud  will  usually  be  upheld,  still  where  it  was  clearly  and 
palpably  c^ainst  the  great  preponderance  of  the  evidence  and  contrary 
to  the  law  on  the  established  fact,  a  reviewing  court  has  not  hesitated 
to  set  it  aside.'®  The  burden  of  proving  fraud  on  the  part  of  the  buyer 
is,  in  the  first  instance,  on  the  seller,  whether  the  action  for  the 
recovery  of  the  property  is  against  the  alleged  fraudulent  buyer  or 
one  claiming  under  him.'*  A  judgment  recovered  against  the  buyer 
for  damages  with  respect  to  a  part  of  the  property,  of  which  the  seller 
could  not  regain  the  possession,  is  not  evidence  to  prove  that  the  sale 
was  in  fact  induced  by  the  fraud  of  such  buyer  in  a  replevin  action 
instituted  to  recover  possession  of  another  part  of  the  property  thereto- 
foie  levied  on  by  attaching  creditors  of  the  alleged  fraudulent  buyer.^ 
594.  "Proof  of  Buyer's  Fraudulent  Intent  Generally. — Ordinarily 
the  question  as  to  whether  there  was  in  fact  an  intent  on  the  part  of 
the  buyer  not  to  pay  is  a  question  of  fact  and  is  not  to  be  presumed 
as  a  matter  of  law  from  the  fact  of  the  buyer's  insolvency.'  Still  it 
has  been  held  that  the  insolvency  may  be  so  flagrant  as  to  be  a  con- 

14.  Courtney   t.    William    Knabe,  ceiy  Co.,  146  Ala.  216,  41  So.  12,  119 
etc.,  Mfg.  Co.,  97  Md.  499,  55  Atl.  A.  S.  R.  19,  8  L.R.A.(N.S.)  448. 
614,  99  A.  S.  R.  456.   As  to  the  effect  20.  Hart  v.  Moulton,  104  Wis.  349, 
of  misrepresentations  to  a  commercial  80  N.  W.  599,  76  A.  S.  R.  881. 
ai^ney  generally,  see  supra,  par.  584.  1.  Gillespie  t.  J.  C.  Piles,  etc.,  Co., 

15.  Note:  37  Am.  Dec.  328.  178  Fed.  886,  102  C.  C.  A.  120,  44 

16.  Thompson  v.  Rose,  16  Conn.  71,  L.R.A.(N.S.)  1;  Gavin  v.  Armistead, 


17.  Bidault  v.  Wales,  19  Mo.  36,  262;  Thompson  v.  Feck,  116  Md.  512, 


18.  Miller  t.  White,  46  W.  Va.  67,  Bidault  v.  Wales,  20  Mo.  546,  64  Am. 


19.  Pdham  v.  Chattahoochee  Gro-  588,  75  Am.  Dee.  269;  Taloott  v.  Hen- 
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41  Am.  Dec.  121. 


67  Ark.  674,  22  S.  W.  431,  38  A.  S.  R. 


50  Am.  Dec  327. 

Note:  18  A.  S.  R.  365. 


18  N.  E.  16,  1  L.R.A.  201;  Bidault  v. 
Wales,  19  Mo.  36,  59  Am.  Dec.  327; 


33  8.  E.  332,  76  A.  S.  R.  791. 


Dec.  205;  Hall  t.  Naylor,  18  N.  T. 


as  B.  C.  L. 


trolling  factor  in  determining  the  buyer's  intent*  The  faict  of  in- 
solvency and  the  buyer's  failure  to  disclose  it  is  some  evidence  of  his 
intent  not  to  pay,'  still  such  intent  cannot  be  presumed  or  inferred 
from  the  fact  that  he  was  insolvent,  when  it  appears  that  he  carried 
on  his  business  in  a  very  slipshod  manner,  and  testified  that  he  was 
not  aware  of  the  fact  that  he  was  insolvent ;  *  and  it  has  been  held 
that  the  mere  fact  that  a  buyer  subsequently  executed  chattel  mort- 
gages upon  goods  purchased,  thereby  giving  certain  creditors  pref- 
erence, that  he  made  an  assignment  for  the  benefit  of  creditors, 
will  not  warrant  the  inference  of  a  design  to  obtain  the  goods  without 
payment.* 

595.  Admissibility  of  Evidence  to  Prove  Intent — Quite  a  wide  lati- 
tude is  given  to  the  admission  of  evidence  to  prove  the  fraudulent 
intent  on  the  part  of  the  buyer  not  to  pay  for  the  goods,*  and  acts  and 
declarations  showing  such  a  fraudulent  purpose,  if  connected  in  point 
of  time,  are  admissible  as  throwing  lig^t  on  his  general  object,  though 
they  do  not  relate  to  the  property  or  transaction  in  question.'  Thus 
on  the  question  whether  a  purchase  was  fraudulently  made  in  antici- 
pation of  insolvency,  evidence  tending  to  show  that  the  buyer  fraud- 
ulently purchased  other  and  similar  goods  about  the  same  time  may 
be  admitted,  having  the  tendency  to  show  the  fraudulent  intent  in 
tbe  case  under  consideration.*  But  such  other  transactions  must  be 
so  near  to  the  one  in  question  in  point  of  time  and  so  like  it  in  other 
relations  that  the  same  fraudulent  motive  may  reasonably  be  imputed 
to  all,*  and  this  evidence  is  admissible  only  to  prove  the  quo  animo. 


derson,  31  Ohio  St.  162,  27  Am.  Rep.  18  N.  E.  16,  1  L.B.A.  201. 
iiOl;  German  Nat.  Bank  v.  Princeton      6.  Mackin'ley  v.  MeGtegor,  3  Wlmrt. 

State  Bank,  128  Wis.  60,  107  N.  W.  (Pa.)  369,  31  Am.  Dec  522. 
454,  8  Ann.  Cas.  502,  6  L.B.A.(N.S.)      Note:  44  L.R.A.(N.S.)  21  et  seq. 
666.  7.  Thompson  v.  Rose,  16  Conn.  71, 

Notes:  14  L.R.A.  265;  44  L.R.A.  41  Am.  Dec.  121;  Jacobs  v.  Shorey, 

(N.S.)  21;  8  Ann.  Cas.  506.  48  N.  H.  100,  97  Am.  Dec.  586;  Cary 

2.  Gillespie  v.  J.  C.  Piles,  178  Fed.  v.  Hotailing,  1  Hill  (N.  Y.)  311,  37 
886, 102  C.  C.  A.  120,  44  L.R.A.(N.S.)  Am.  Dec  323;  Mackinley  v.  McGreg- 
1;  Belding  Bros,,  etc.,  Co.  v.  Frank-  or,  3  Whart.  (Pa.)  369,  31  Am.  Dee. 
land,  8  Lea  (Tenn.)  67,  41  Am.  Rep.  622;  MUler  v.  White,  46  W.  Va.  67, 
630.  33  S.  E.  332,  76  A.  S.  R.  791. 

Note:  44  L.KA.(N.S.)  21;  8  Ann.     Note:  37  Am.  Dec.  328. 
Cas.  506.  8.  Rowley    v.    Bigelow,    12  Pick. 

3.  Dalton  v.  Thurston,  15  R.  I.  418,  (Mass.)  307,  23  Am.  Dec.  607;  Jor- 
7  Atl.  112,  2  A.  S.  R.  905.  See  also  dan  v.  Osgood,  109  Mass.  457,  12  Am. 
Gavin  v.  Armistead,  57  Ark.  674,  22  Rep.  731;  Jacobs  v.  Shoiey,  48  K.  H. 
S.  W.  431,  38  A.  S.  R.  262.  100,  97  Am.  Dec.  686;  HaU  v.  Naylor, 

Notes:  80  Am.  Dee.  268;  8  Aim.  18  N.  T.  688,  76  Am.  Dec  269. 
Gas.  506.  Notes:  76  Am.  Dec.  272;  44  LJt.A. 

4.  Dalton  v.  Thurston,  18  B.  I.  418,  (N.S.)  22. 

7  Ati.  112,  2  A.  S.  R.  905.  9.  Hall  v.  Naylor,  18  N.  T.  688,  76 

6.  Thompson  v.  Peek,  116  Ind.  612,  Am.  Dee.  269. 
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§  596 


Proof  of  false  rdf^eaentatioQa  to.one  fixm  to  induce  a  sale  by  it  affords 
no  ground  for  ihe  inference  that  like  representations  were  made  to 
induce  another  sale  effected  nearly  contemporaneously.**'  While  the 
fraudulent  intent  must  have  existed  when  the  property  was  bought, 
it  may  be  establi^ed  by  proof  of  subsequent  acts  throwing  light  on 
the  transaction.**  It  may  also  be  shown  that  the  buyer  purchased  a 
quantity  of  goods  inordinately  large  in  proportion  to  his  apparent 
means  of  payment  or  the  credit  given.**  It  may  also  be  shown 
that  soon  after  the  purchase,  title  buyer  made  resales  at  inadequate 
prices  before  expiration  of  the  credit  given ;  ^'  and  the  fact  that  the 
buyer  made  secret  and  fraudulent  transfers  to  his  creditors  generally 
or  to  favored  creditors  may  be  considered  as  bearing  on  his  probable 
intent  in  the  purchase  in  queation.**  Evidence  is  not  admissible  that 
the  buyer  made  false  statements  as  to  his  pecuniary  circumstances, 
with  a  different  object  from  that  of  induong  a  sale  of  goods,  as,  for 
instance,  to  induce  a  creditor  to  forbear  pressing  for  payment  of  a 
demand  not  yet  due.*^ 

596.  Against  Whom  Seller's  R^ht  of  Rescission  Enforceable  Gen- 
erally.— The  fact  that  the  subject  matter  of  a  sale  induced  by  the 
fraud  of  the  buyer  has  passed  into  the  hands  of  a  third  person  or  that 
a  third  person  has  acquired  a  lien  thereon  from  or  under  such  buyer 
does  not  preclude  the  seller  from  rescinding  the  sale  and  recovering 
the  property  if  such  third  person  is  not  entitled  to  protection  as  a 
bona  fide  purchaser  for  value.**  Where  the  seller  of  cloth  for  a 
billiard  table  is  induced  by  the  buyer's  fraudulent  representation  of 
his  ownerahip  of  a  table  to  sell  the  cloth  and  tack  it  upon  the  table, 
the  cloth  being  removable  without  injury  to  the  table,  he  may  rescind 
the  sale  and  retake  the  cloth  as  against  the  owner  of  the  table,  as  in 
such  a  case  the  cloth  does  not  by  accession  become  a  part  of  and  the 
property  of  the  owner  of  the  table.*^  Any  unreasonable  delay  on  the 
part  of  the  seller  in  the  rescission  of  the  sale  will  deprive  him  of  the 
right  to  do  so  as  against  third  persons  claiming  under  the  fraudulent 
buyer,  for  the  reason  that  even  as  against  the  buyer  the  seller  must 
properly  exercise  his  right  of  rescission  after  discovery  of  the  fraud.^* 

10.  Note:  97  Am.  Dec.  328.  16.  Hall  t.  Naylar,  18  ^.  Y.  588, 

11.  Bidault  V.  Walea,  19  Mo.  38,  75  Am.  Dec.  269. 

59  Am.  Dec.  327.  16.  See  cases  cited  in  the  paragraphs 

Note:  18  A.  S.  B.  365.  immediately  following. 

12.  Jacobs  V.  Shorey,  48  N.  H.  100,  17.  Perkins  v.  Bailey,  99  Mass.  61, 
97  Am.  Dec.  586.  96  Am.  Deo.  689.    And  see  AoCBS- 

IS.  Bidault  v.  Wales,  19  Mo.  36,  59  sign,  vol.  1,  p.  116  et  seq. 

Am.  Dec.  327;  Jacobs  v.  Shorey,  48  18.  HoiFman    v.   Noble,   6  Mete. 

ft.  H.  100,  97  Am.  Dec  586.  (Mass.)  68,  39  Am.  Dec.  711;  Barnard 

14.  Bidault  v.  Wales,  19  Mo.  36,  59  v.  Campbell,  58  N.  Y.  73,  17  Am.  Rep. 

Am.  Dec  327;  Jacobs  v.  Shorey,  48  208.    See  infra,  par.  610,  as  to  the 

N.  H.  100,  97  Am.  Deo.  586.  effect  of  laches  or  delay  in  exerusing 

Kote:  44  L.R.A.(N.S.)  23.  the  right  of  reseisBum. 
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A  donee  is  obviously  not  a  purchaser  for  value  and  is  not  entitled  to 
protection." 

597.  Purchasers  with  Notice  of  Fraud. — ^The  seller  may  avoid  the 
sale  as  against  third  persons  claiming  under  the  fraudulent  buyer 
with  notice  of  the  fraud.**  And  this  is  true  if  notice  of  the  fraud  ia 

acquired  by  a  subsequent  purchaser  after  hia  contract  of  purchase  was 
m&de,  but  before  payment  of  the  price.'  So  if  a  purchaser  has  suffi- 
cient notice  of  facts  to  put  him  on  reasonable  inquiry  and  fails  to 
make  inquiry,  he  will  not  be  deemed  a  bona  fide  purchaser,  but  will 
be  deemed  to  have  taken  with  notice.  This  is  in  pursuance  of  the 
general  rule  tiiat  if  in  any  purchase  there  be  circumstances  which,  in 
the  exercise  of  common  reason  and  prudence,  ought  to  put  a  man 
upon  particular  inquiry,  he  will  be  presumed  to  have  made  that 
inquiry  and  will  be  charged  with  notice  of  every  fact  which  that 
inquiry  would  give  him.*  Thus  where  the  goods  are  placed  by  the 
fraudulent  buyer  in  the  bands  of  an  auctioneer  for  sale,  who  makes 
advances  on  them,  the  latter  is  not  entitled  to  protection  as  a  bona 
fide  purchaser  if,  at  the  time  the  goods  were  delivered  to  him,  he  had 
knowledge  of  circumstances  cfdculated  to  put  a  man  of  ordinary 
prudence  on  inquiry  as  to  whether  the  party  who  intrusted  the  goods 
to  him  was  perpetrating  a  fraud  in  selling  them  by  auction,  and  he 
failed  to  make  the  inquiry  into  the  character  of  the  transaction 

19.  Baker  v.  Lever,  67  N.  Y.  304,  182;  Arnold  v.  Hageman,  45  N.  J.  Eq. 
23  Am.  Rep.  117.  186,  17  Atl.  93,  14  A.  S.  R.  71Z 

20.  Browning  v.  De  Ford,  178  U.  Notes:  25  Am.  Dec.  613;  10  A.  S.  R. 
S.  196,  20  S.  Ct.  876,  44  U.  S.  (U  381;  13  A.  S.  B.  257;  14  A.  S.  R.  725; 
ed.)   1033;  Morrow  Shoe  Mfg.  Co.  36  L.R.A.  161;  ^  L.R.A.(N.S  )  2. 

V.  New  England  Shoe  Co.,  57  Fed.  „  ^-.^^o'd  v   Hagerman,  45  N.  J. 

685,  18  U.  S.  App,  256,  6  C.  C.  ^1;  ^g:  V' 

A.  508,  24  L.E.A*^  tt7;  Pelham  v.  ^ Morrow  Shoe  Mfg.  Co.  v  New 

aattaho^hee  Gr^  ^146  Ala.  ^^^^l  i^:2.'ikl  Ifil^i^ 

f  v^A^wQ^'  ^iffl     u      \      '  ^-  68  Md.  229,  11  Atl.  846, 

8    L.R.A.(N.S.)    448;    Beneacb    v.  g  ^  437. u^^jq  ^_  Q„yn„^  68 

Waggner,  12  Colo.  534,  21  Pac  706, 13  299,  11  Atl.  848,  6  A.  S.  R.  446; 
A.  S.  R.  254;  Hams  v.  Alcoek,  10  Durell  v.  Haley,  1  Paige  Ch.  (N.  Y.) 
Gill  &  J. '(Md.)  226,  32  Am.  Deo.  492,  19  Am.  Dec  444;  Barnard  v. 
158;  Manning  v.  Albee,  14  Allen  Campbell,  68  N.  Y.  73,  17  Am.  Eep. 
(Mass.)  7,  92  Am.  Dee.  736;  Hoff-  208. 

man  v.  Noble,  6  Meto.  (Mass.)  68,  39     Nota:  25  Am.  Dee.  613;  2  L.B.A. 

Am.  Dec.  711;  Rowley  v.  Bigelow,  12  155. 

Pick.  (Mass.)  307,  23  Am.  Dee.  607;  See  Nonca,  voL  20,  p.  346  et  seq. 
Hiller  v.  Ellis,  72  Miss.  701,  18  So.  3.  Higgins  v.  Lodge,  68  Md.  229,  U 
95,  41  L.R.A.  707;  Johnson-Brinkman  Atl.  846,  6  A.  S.  R.  437.  See  also 
Commission  Go.  t.  Missouri  Pae.  B.  Morrow  Shoe  Mfg.  Co.  New  Eng- 
Co.,  126  Ho.  344,  28  S.  W.  870,  47  A.  land  Shoe  Co.,  57  Fed.  685,  18  U.  S. 
S.  B.  675,  26  L.R.A.  840;  Farley  v.  App.  256,  6  C.  G.  A.  608,  24  L.B.A. 
Lincoln,  61  N.  H.  577,  12  Am.  Rep.  417. 
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Ordinarily  it  seems  that  whether  the  circumstaacee  are  such  as  should 
have  pat  the 'subsequent  purchaser  on  inquiry  is  one  for  the  deter- 
mination of  the  jury.*  Where  the  p^son  claiming  under  the  buyer, 
after  the  seller  has  established  the  fraud  of  the  buyer,  has  himself 
proven  that  he  is  a  purchaser  for  value,  it  has  been  held  in  some  cases 
that  tiie  burden  is  then  upon  the  seller  to  show  that  such  person  had 
notice  of  the  fraud  when  he  purchased  or  before  he  paid  the  purchase 
money  or  parted  with  the  consideration  or  had  knowledge  of  facte 
putting  him  on  inquiry  which  if  diligently  prosecuted  would  have 
brought  him  to  a  knowledge  of  the  buyer's  fraud.'  Other  cases,  how- 
ever, in  announcing  the  broad  rule  that  the  burdw  ia  upon  tiie  pur^ 
chaser  from  the  fraudulent  buyer  to  show  that  he  was  a  bona  fide 
purchaser  for  value  seem  to  include  the  element  of  want  of  notice  of 
the  buyer's  fraud  and  some  authorities  expressly  so  hold.' 

598.  Assignee  for  Benefit  of  Creditors;  Trustee  in  Bankruptcy; 
Receiver. — ^The  assignee  for  the  benefit  of  creditors  of  the  fraudulent 
buyer  succeeds  only  to  the  rights  and  interest  of  the  buyer  and  is  not 
entitled  to  hold  the  goods  as  against  the  defrauded  seller;  ^  and  an 
action  of  replevin  may  be  maintained  against  the  assignee  though 
he  took  without  notice  of  the  fraud,^  and  it  has  been  held  that  the 
fraudulent  buyer  and  his  assignee  may  be  jointly  sued  in  replevin.* 
The  assignee  in  bankruptcy  of  the  fraudulent  buyer  acquires  no 
greater  rights  than  the  buyer  and  cannot  retain  the  goods  as  against 
the  defrauded  seller.^**  Where  the  defrauded  seller  rescinds  the  sale 


4.  Eiggins  t.  Lodge,  68  Md.  229,  U  N.  Y.  552,  40  N.  £.  206,  27  L.R.A. 

Atl.  846,  6  A.  S.  R.  437.  757;  Converse  v.  Sickles,  146  N.  Y. 

6.  Morrow  Shoe  Mfg.  Co.  v.  New  200,  40  N.  E.  777,  48  A.  S.  R.  790; 

England  Shoe  Co.,  57  Fed.  685,  18  Knowlee  v.  Lord,  4  Whart.  (Pa.)  500, 

U.  S.  App.  256,  6  C.  C.  A.  503,  24  34  Am.  Dec.  525;  Balding  Bros.,  etc., 

Ij.R.A.  417;  Pelham  v.  Chattahoochee  Co.  v.  Frankland,  8  Lea  (Tenn.)  67, 

Grocery  Co.,  146  Ala.  216,  41  So.  12,  41  Am.  Rep.  630;  Woonsocket  Rubber 

119  A.  S.  R.  19,  8  L.R.A.(N.S.)  448.  Co.  v.  Loewenberg,  17  Waah.  29,  48 

Note:  8  LR.A.(N.S.)  449.  Pac.  785,  61  A.  S.  R.  902. 

6.  Ditton  V.  Purcell,  21  N.  D,  648,  Notes:  25  Am.  Dec.  C14;  37  Am. 
132  N.  W.  347,  36  L.R.A.(N.S.)  149.  Dee.  327;  19  A.  S.  E.  743  :  2  L.EA. 

Note:  8  L.R.A.(N.S.)  448.  154;  17  LR.A.(N.S.)  1032  ;  44  L.RJ^. 

7.  Lowry  v.  Hitch,  33  Ky,  L.  573,  (N.S.)  4. 

110  S.  W.  833,  17  L.R.A.(N.S.)  1032;  8.  Farley  v.  Lincoki,  51  N.  H.  677, 

Atlas  Shoe  Co.  v.  Becbard,  102  Me.  12  Am.  Rep.  182. 

197,  66  Atl.  390,  10  L.R.A.(N.S.)  9.  Nichols  v.  Michael,  23  N.  T.  264, 

245;  Mooney  v.  Davis,  75  Mich.  188,  80  Am.  Dec.  259. 

42  N.  ^^.-802,  13  A.  S.  R.  425;  Hiller  Note:  80  Am.  Dec.  269. 

V.  Ellis,  72  Miss.  701,  18  So.  95,  41  10.  Montgomery  v.  Bucyrus  Mach. 

L.R.A.  707;  Farley  v.  Lincoln,  51  N.  Works,  92  U.  S.  257,  23  V.  S.  (I.. 

H.  577,  12  Am.  Rep.  182;  Sleeper  v.  ed.)  656;  Donaldson  v.  Farwell.  93 

Davis,  64  N.  H.  59,  6  Atl.  201,  10  U.  S.  631,  23  U.  S.  (L.  ed.)  993; 

A.  S.  R.  377;  Nichols  v.  Michael,  23  Gillespie  v.  J.  C.  Piles,  178  Fed.  88(i, 

N.  Y.  264,  80  Am.  Dec.  259;  American  102  C.  C.  A.  120,  44  LR.A.(N.S.) 

Sug^  Refining  Co.  v.  Fancher,  145  1;  Lowry  v.  Hitdi,  33  Ey.  Lw  Rep. 
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and  receives  back  the  goods,  though  mth  the  consent  of  the  buyer, 
this  is  not  an  unlawful  preference  by  the  fraudulent  buyer,  within 
the  meaning  of  the  Federal  Bankruptcy  Statute,  though  it  would  have 
been  an  unlawful  preference  if  the  goods  were  received  back  in  pay- 
ment or  part  payment  of  the  price,*'  and  the  same  has  been  held  true 
where  the  defrauded  seller  received  from  the  fraudulent  buyer  the 
proceeds  of  goods  resold  by  the  buyer.*'  Also,  as  the  goods  do  not 
become  in  any  sense  a  part  of  the  assets  of  the  fraudulent  buyer's 
estate,  neither  the  trustee  nor  his  attorney  has  any  legal  or  equitable 
claim  for  compensation  out  of  the  proceeds  thereof,  the  goods  having 
been  sold  as  perishable  by  order  of  the  bankruptcy  court,  for  services 
rendered  to  bring  them  into  or  retain  them  in  the  estate  of  the  bank- 
rupt, because  their  services  were  not  beneficial,  but  were  deleterious 
to  the  defrauded  seller.*'  If  goods  are  Bold  to  an  insolvent  corporation 
in  reliance  on  false  representations  as  to  its  financial  condition,  the 
seller,  if  he  promptly  reecinds  the  sale,  may  recover  the  goods  or  their 
proceeds  in  the  hands  of  the  receiver  of  the  corporation.** 

599.  Attachment  and  Execution  Creditors. — It  is  the  well  recog* 
nized  general  rule  that  neither  an*  attachment  creditor  nor  an  execu- 
tion creditor  acquires  any  greater  right  in  the  property  attached  or 
levied  on  than  his  debtor  possessed;  his  levy  is  subject  to  all  outstand- 
ing rights  and  equities  of  third  persons.*'  It  is  accordingly  held  that 
where  a  sale  of  chattels  is  induced  by  the  fraud  of  the  buyer,  the  seller 
may  rescind  therefor  and  recover  the  chattels  as  against  a  creditor  of 
the  buyer  who  levies  an  attachment  before  the  discovery  of  the  fraud 
by  the  seller  and  the  rescission  of  the  contract,**  and  the  same  right 
is  given  the  defrauded  seller  as  against  a  judgment  creditor  of  the 
buyer  levying  his  execution  on  the  properly.*'  It  has  been  held  that 

573,  UO  S.  W.  833,  17  L.R.A.(N.S.)  16.  Thompson  v.  Rose,  16  Conn.  71, 

1032;  Hodgson  v.  Barrett,  33  Ohio  St.  41  Am.  Dec.  121;  Atwood  v.  Dear- 

63,  31  Am.  Rep.  527.                    '  bom,  1  Allen  (Mass.)  483,  79  Am. 

Note:  17  L.R.A.(N.S.)  1032.  Dec  755;  Buffington  v.  Gerrish,  15 

11.  Montgomery  v.  Bucyrus  Mach.  Mass.  156,  8  Am.  Dec.  97;  Newell  v. 
Works,  92  U.  S.  257,  23  U.  S.  (L.  ed.1  RandaU,  32  Minn.  171,  19  N.  W.  972, 
666;  Silvey  v.  Tift,  123  Ga.  804,  51  50  Am.  Rep.  662;  Bidanlt  v.  Wales, 
S.  B.  748,  1  L.RJL.(N.S.)  386.  20  Mo.  546,  64  Am.  Dec.  205;  Farley 

12.  Montgomery  v.  Bucyrus  Maeh.  v,  Lincoln,  51  N.  H.  677,  12  Am.  Rep. 
Works,  92  U.  S.  257,  23  U.  S.  (L.  ed.)  182;  Sleeper  v.  Davis,  64  N.  H.  69, 
656.  6  Atl.  201,  10  A.  S.  R.  377;  Woon- 

13.  Gillespie  v.  J.  G.  Piles,  178  socket  Rubber  Co.  v.  Loewenberg,  17 
Fed.  886,  102  C.  C.  A.  120,  44  L.B.A.  Wash.  29,  48  Pae.  785,  61  A.  S.  R. 
(N.  S.)  1.  902. 

14.  Seeley  v.  Seeley-Howe-Le  Yan  Notes:  25  Am.  Dee.  614;  SI  A.  S. 
Co.,  130  la.  626,  105  N.  W.  380,  114  R.  907. 

A.  S.  R.  452.  17.  Bidault  v.  Wales,  20  Mo.  546, 

16.  See  Attachukht,  vol.  2,  p.  64  Am.  Dec.  205;  Farley  v.  Lineobi, 

855  et  seq.;  Lett  ahs  Skizdbi,  vol  51  N.  E.  677,  12  Am.  Rep.  182; 

17,  p.  211  et  seq.  DureU  v.  Halt^,  1  Paige  (N.  7.)  492, 
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a  creditor  of  the  fraudulent  buyer  purchasing  at  his  own  execution 
sale  is  not  entitled  to  protection  as  a  purchaser  for  value.^^  The  rule 
ti:iat  attachment  tmd  execution  creditors  are  not  entitied  to  protection 
38  especially  true  where  the  indebtedness  was  not  incurred  after  the 
purchase  and  on  the  faith  of  the  buyer's  ownership  of  the  property.** 
But  where  the  debt  of  the  attachment  or  execution  creditor  was  con- 
tracted after  the  fraudulent  purchase  and  in  reliance  on  the  buyer's 
ownership  of  the  property,  it  has  been  held  that  he  would  be  entitled 
to  protection  as  against  the  defrauded  seller's  right  to  rescind.'^  This 
distdnction  between  the  rights  of  prior  and  subsequent  creditois  is 
not,  however,  always  recognized.'  Ordinarily  a  demand  f^ould  be 
made  on  the  officer  levying  on  the  goods  at  the  instance  of  creditors 
of  the  fraudulent  buyer  before  an  action  of  replevin  is  brought  against 
him,  unless  this  is  waived,  as  he  should  not  be  placed  in  the  position 
of  a  wrongdoer  without  such  demand.' 

600.  Bona  Fide  Purchaser  Generally^Though  as  a  general  rule 
the  maxim  caveat  emptor  applies  to  the  sale  of  personal  property  and 
the  buyer  acquires  only  such  rights  as  the  seller  possessed,  stiU  one 
who  intrusts  another  with  the  indicia  of  ownership  of ''personalty 
may  be  estopped  to  assert  his  title  aa  against  a  bona  fide  purchaser.' 
And  it  18  well  settled  that  where  the  seller  has  delivered  possession 
to  the  buyer,  though  the  sale  was  induced  by  the  buyer's  fraud,  and 
for  such  reason  the  seller  would  as  against  the  buyer  be  entitled  to 
rescind  and  recover  the  property,  still  if  the  property  has  passed  into 
the  hands  of  a  bona  fide  purchaser  for  value  the  right  of  the  original 
seller  to  recover  the  property  is  lost*   The  principle  of  this  rule  of 

19  Am.  Dec.  444:  Root  v.  French,  13  1.  Atwood  v.  Dearborn,  1  Allen 

WenA  (N.  T.)  570,  28  Am.  Dec.  482;  (Mass.)  483,  79  Am.  Dec.  755. 

Converse  v.  Sickles,  146  N.  T.  200,  40  2.  Converse  v.  Sickles,  146  N.  T. 

N.  E.  777,  48  A.  S.  R.  790.  200,  40  N.  E.  777,  48  A.  S.  R.  790. 

Notes:  37  Am.  Deo.  327  ;  2  L.R.A.  Aa  to  when  a  demand  is  a  prerequisite 

154.  to  an  action  of  replevin,  see  genemily, 

18.  Sargent  v.  Sturm,  23  CaL  359,  Replevin,  vol.  23,  p.  888  et  seq. 

83  Am.  Dec.  118.  3.  See  infra,  par.  662  et  seq.,  as  to 

Notes:  28  Am.  Dec.  488  ;  79  Am.  general  rights  of  bona  fide  purchasers 

Dee.  756.  of  personal  property. 

19.  Thompson  v.  Rose,  16  Conn.  71,  4.  Le  Grand  v.  Eufaula  Nat.  Bank, 
41  Am.  Dec.  121j  Tmxton  v.  Fait,  81  Ala.  123,  1  So.  460,  60  Am.  Rep. 
etc.,  Co.,  1  Penn.  (Del)  483,  42  AU.  140;  Hickey  v.  McDonald,  151  Ala. 
431,  73  A.  S.  R.  81  (overruling  an  497,  44  So.  201, 13  L.R.A.(N.S.)  413; 
earlier  case  giving  protection  to  an  exe-  Sargent  v.  Sturm,  23  Cal.  359,  83 
cation  creditor  whose  debt  was  oon-  Am.  Dec.  118;  Truxton  v.  Fait,  etc., 
traeted  prior  to  the  sale);  Hurd  v.  Co.,  1  Fenn.  (Del.)  483,  42  Atl.  431, 
Biefcford,  85  U&  217,  27  AtL  107,  35  73  A.  S.  R.  81;  Jennings  v.  Cage,  13 
A.  S.  R.  353.  lU.  610,  66  Am.  Dec.  476;  Faweett 

80.  Hurd  V.  Bickford,  86  Me.  217,  v.  Osbom,  32  HI.  411,  83  Am.  Dec 
27  AtL  107,  39  A.  S.  R.  353;  Smith  278;  Union  Stock  Yards,  etc.,  Co.  v. 
V.  Smith,  21  Pa.. St^  367,  60  Am.  Deo.  Mallory,  etc.,  Co.,  157  111.  554,  41 
61.  N.  B:  888,  48  A.  S.  R.  341:  Alexander 
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law  is  well  illustrated  by  ihe  distinction  between  the  case  of  a  fraud- 
ulent purchase  and  that  of  stolein  gooda,  or  goods  pledged  by  a  factor 
who  was  authorized  to  sell  them ;  in  both  which  cases,  by  the  common 
law,  the  original  owner  ml^t  reclaim  them  from  an  innocent  pur- 
chaser without  notice.  In  the  former  case  no  title  passed  by  the 
felonious  taking,  and  thwefore  none  eould  be  communicated  (except 
in  England  by  sale  in  market  overt,  which  stands  on  different 
grounds)  to  a  purchaser.  In  the  case  of  goods  pledged  by  a  factor, 
the  title,  the  right  of  property  of  the  ovraer,  was  never  divested  by 
his  own  act,  or  by  his  authority.  The  factor  had  a  naked  authority 
to  sell,  and  a  sale  under  that  authority  would  have  passed  a  good  title 
from  the  owner.  But  the  factor  had  no  authority  to  pledge  the  goods; 
his  act  in  that  respect  was  void,  and  vested  no  title  in  the  pledgee.* 
One  making  ad^mces  on  the  security  of  the  goods  in  good  faith 
without  notice  of  the  buyer's  fraud  is  a  bona  fide  purchaser  to  the 
extent  of  his  advances  within  the  operation  of  the  rule  affording  pro- 
tection to  bona  fide  purchasers.*  And  when  the  fraudulent  buyer 
places  the  goods  in  the  hands  of  an  auctioneer  for  sale,  and  the  latter, 
in  good  faith,  advances  money  on  them,  or  incurs  expenses  in  relation 
to  them,  he  is  entitled  to  the  protection  of  a  bona  fide  purchaser  agcunst 
l^e  claim  of  the  original  defrauded  seller.'  So  one  acquiring  an 
artisan's  lien  on  the  property  for  work  performed  for  the  fraudulent 


V.  Swftckhamer,  105  Ind.  81,  55  Am.  enberg,  17  Wash.  29,  48  Pac.  785,  61 
R«p.  180;  Baehr  v.  Clark,  83  la.  313,  A.  S.  R.  902;  Riee  v.  Cutler,  17  Wis. 
49  N,  W.  840, 13  L.R.A.  717;  Kearney  351,  84  Am.  Dec.  747;  Cundy  v.  Lind- 
Milling,  etc.,  Co.  v.  Union  Pac.  R.  Co.,  say,  3  App.  Cas.  459,  47  L.  J.  Q.  B. 
97  la.  719,  66  N.  W.  1059,  '^9  A.  S.  R.  481,  38  L.  T.  N.  S.  673,  26  W.  R. 
434;  Higgins  v.  Lodge,  68  Md.  229,  406,  6  Eng.  Rul.  Cas.  211. 

11  Atl.  846,  6  A.  S.  R.  437;  Row-  Notes:  23  Am.  Dec.  613;  25  Am. 
ley  V.  Bigelow,  12  Pick.  (Mass.)  307,  Dec.  613;  28  Am.  Dec.  487;  37  Am. 
23  Am.  Dec  607;  Moody  v.  Blake,  117  Dec.  327;  39  Am.  Dec.  716;  56  Am. 
Hass.  23,  19  Am.  Rep.  394;  Bidault  Dec  480  ;  64  Am.  Dec.  209;  83  Am. 
V.  Wales,  20  Mo.  546,  64  Am.  Dec  Dec.  122;  89  Am.  Dec  401;  3  A.  S.  R. 
205;  Farley  v.  Lincoln,  51  N.  H.  577,  202;  35  A.  S.  E.  353. 

12  Am.  Rep.  182;  Sleeper  v.  Davis,  5.  Hoffman  t.  Noble,  6  Mete 
64  N.  H.  59,  6  Atl.  201,  10  A.  S.  R.  (Mass.)  68,  39  Am.  Dec.  711.  As  to 
377;  HoIIingsworth  v.  Napier,  3  the  general  rights  of  bona  6de  pnr- 
Caines  (N.  Y.)  182,  2  Am.  Dec  268;  chasers  of  stolen  property,  see  infra, 
Durell  V.  Haley,  1  Paige  (N.  T.)  492,  par.  663. 

19  Am.  Dec.  444;  Root  v.  French,  13  6.  Truxton  t.  Fait,  etc.,  Co.,  1 
Wend.  (K  Y.)  570,  2  Am.  Dec.  483;  Penn.  (Del.)  483,  42  Ati.  431,  73  A. 
Hamet  v.  Letcher,  37  Ohio  St.  356.  S.  R.  81;  Hoffman  v.  Noble,  6  Mete 
41  Am.  Rep.  519;  Mackinley  v.  (Mass.)  68,  39  Am.  Dee.  711;  Smith 
McGregor,  3  Whart.  (Pa.)  369,  31  v.  Smith,  21  Pa.  St.  367,  60  Am.  Dec 
Am.  Dec  522;  Smith  v.  Smith,  21  Pa.  51. 

St.  367,  60  Am.  Dec.  51;  Sinclair  v.     7.  Higgins  v.  Lodge,  68  Md.  229, 
Healy,  40  Pa.  St  417,  80  Am.  Dec  11  Aa  M6,  6  A.  S.  B.  437. 
589;  Woonsocket  Rubber  Co.  v.  Loew- 
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buyer  would,  it  seeinfi/  be  protected  to  the  extent  of  bis  iien.^  If  the 
defraadod  soUot  has  establmhed  the  fraud  of  the  buyer^  the  burden  is 
on  a  third  person  claiming  under  the  buyer  to  show  that  he  is  in  fact 
4  purchaser  for  value.*  If  the  person  claiming  under  the  fraudulent 
buyw  is  a  puiohasw  for  valua  and  without  notice  of  the  fraud,  hia 
right  to  protection  as  against  the  seller's  right  to  rescind  is  not  affected 
by  the  fact  that  the  price  paid  by  him  was  greatly  less  than  the  value 
of  the  goods,  though  saoh  fact  is  to  be  conddeied  on  the  question  of 
bis  good  faith.^* 

601.  Qnalification  «f  General  Rule  as  to  Bona  Fide  Purchaser.— 
As  a  general  rule  to  entitle  a  bona  fide  purchaser  from  a  fraudulent 
buyer  to  protection,  the  sale  to  the  latter  must  have  been  such  as  to 
tramfer  to  the  buyer  the  legal  title,  subject  merely  to  the  seller's 
right  of  resdasion,^'  and  if  the  sale  was  executory  and  there  was  no 
ddivery  of  posBeasion  to'  the  buyer  fo  as  to  transfer  title  the  fact  that 
the  buyer  surreptitioualy  acquired  the  possession  will  not  enable  him 
to  transfer  a  good  title,  as  against  the  original  seller,  even  to  a  bona 
iide  purchaaor.^*  Ordinarily  if  a  buyer,  in  a  sale  consummated  by 
correspondence,  by  the  fraudulent  misrepresentation  of  his  identity 
induces  a  seller  to  sell  goods  on  credit  and  surreptitiously  gains  posses- 
sion from  the  carrier  by  whom  the  goods  are  shipped  to  the  person 
to  whom  the  sale  was  intended  to  be  made,  it  is  held  that  the  sale  is 
absolutely  void,  as  there  id  no  meeting  of  the  minds  of  the  parties,  and 
a  bona  fide  purchaser  from  the  impostor  would  acquire  no  title  as 
against  the  original  seller.^'  So  if  one  falsely  represents  himself  as 
the  agent  of  a  third  person  and  as  such  authorized  to  make  the  pur- 
chase, and  a  sale  is  made  to  him  as  agent  and  the  property  delivered 
to  him,  no  title  whatever  passes  to  the  agent  and  he  cannot  by  a 
resale  even  to  a  bona  fide  purchaser  transfer  a  good  title  as  against 
the  original  seller.^*  On  the  other  hand  if  the  buyer  personally 
appears  before  the  seller  misrepresenting  his  identity  and  personally 
receives  the  ddivery  of  the  goods,  this  has  been  treated  as  a  fraud- 

8.  Coni«v  T.  little,  115  N.  Y.  887,  Letcher,  87  Ohio  St  366,  41  Am.  Rep. 

22  N.  E.  346,  fi  L.R.A.  693.  519. 

9.  Pelham  t.  Chattahoochee  Grocery  12.  Jenninga  Gage,  13  111.  610, 
Co.,  146  Ala.  216,  41  So.  12,  119  A.  56  Am.  Dec.  476. 

S.  R.  19,  8  L.R.A.(N.S.)  448;  Ditton  13.  Moody  v.  Blake,  117  Mass.  23, 

V,  Purcell,  21  N.  D.  648,  132  N.  W.  19  Am.  Rep.  394;  Cundy  v.  Lindsay, 

347,  36  LJl.A.(N.S.)  149.  3  App.  Cas.  459,  47  L.  J.  Q.  B.  481, 

Note:  8  L.R.A.(N.S.)  448.  38  L.  T.  N.  S.  573,- 26 -W.  R.  406,  6 

10.  Pelham  v.  Chattahoochee  Gro-  Eng.  Rul.  Cas.  211. 

eery  Co.,  146  Ala.  216,  41  So.  12,  119  Notes:   13   L.R.A.(N.S.)    413;  2 

A.  S.  R.  19,  8  L.R.A.(N.S.}  448.  Eng.  Rul.  Cas.  433. 

11.  Alexander  v.  Swackbamer,  105  14.  Alexander  v.  Swackhamer,  105 
Xnd.  81,  4  N.  E.  433,  65  Am.  Rep.  Ind.  81,  4  N.  E.  433,  55  Am.  Rep. 
180;  Badtr  T-  Clw^/  83  la.  313,  49  180;  Paters  Box,  etc.,  Co.  t.  Lesh,  IVi 
ST.  W.  840,  18  LBJL  717;  Hamet  t.  Ind.  98,  20  N.  E.  201,  12  A.  S.  R. 
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nlent  purchoK  under  which  the  legal  title  would  pass  by  the  delivery 
to  the  impostor  and  enable  him  to  transfer  a  good  title  to  a  bona  fide 
purchaser,^*  and  the  same  has  been  held  true  where  the  impostor 
made  the  purchase  in  person  under  the  assumed  name  and  the  gooda 
were  shipped  to  and  received  by  him  under  such  assumed  narae.^* 

602.  Pre-ezistiiig  Indebtedness  as  Consideratloii;  Majority  View^ 
The  broad  question  as  to  whether  one  who  takes  property  in  satis- 
faction of  or  as  security  for  a  pre-existing  debt  is  a  purchaser  for  value 
is  one  which  arises  in  many  cases  other  than  sales  proper  and  is  one 
in  which  there  is  a  great  conflict  in  the  authorities.^'  It  is  held  in 
most  jurisdictions  in  this  country,  in  the  abeenoe  of  statute  to  the 
contrary,  that  one  who  takes  a  mortgage  as  security  or  purchases 
goods  in  satisfaction  of  a  pre-existing  debt  from  one  who  by  fraud 
induced  the  seller  to  sell  to  him  on  credit  is  not  entitled  to  protection 
as  a  bona  fide  purchaser  for  a  valtiable  consideration.'*  As  has  been 
said  a  valuable  considerati(Mi  in  such  cases  means  something  more 
than  the  discharge  of  a  debt  that  revives  when  the  consideration  for 
its  discharge  fails.  It  means  the  parting  with  some  value  that  cannot 
be  actually  restored  by  operation  of  law,  leaving  the  purchaser  in  a 
changed  condition,  so  that  he  may  lose  something  besides  his  bar- 
gain.** And  where  the  defendant  purchased  and  paid  for  a  certain 


367;  Rodliff  v.  Dallinger,  141  Mass.  N.  W.  661,  48  A.  S.  R.  406;  Hard  v. 
1,  4  N.  E.  805,  55  Am.  Rep.  439;  Biekford,  85  Me.  217,  27  Atl.  107,  35 
Hamet  v.  Letcher,  37  Ohio  St.  356,  A.  S.  R.  353;  Schloss  v.  Feltus,  96 
41  Am.  Rep.  619;  Hollins  v.  Fowler,  Mich.  103,  55  N.  W.  1010,  36  L.R.A. 
L.  R.  7  H.  L.  757,  44  L.  J.  Q.  B.  169,  161;  Bidanlt  v.  Wales,  20  Mo.  546, 
affirming  L.  K.  7  Q.  B.  616,  41  L.  J.  64  Am.  Deo.  205;  Sleeper  v.  Davis, 
Q.  B.  277,  2  Eng.  Hul.  Cas.  400.         64  N.  H.  59,  6  Atl.  201,  10  A.  S.  R. 

Notes:  25  Am.  Deo.  614;  2  Eng.  377;  Lloyd  v.  Brewster,  4  Paige  (N. 
Rul.  Cas.  436.  Y.)  537,  27  Am.  Dec  88;  Root  v. 

15.  Note:  13  L.R.A.(N.S.)  413.       French,  13  Wend.  (N.  Y.)  570,  28 

16.  Hickey  v.  McDonald,  151  Ala.  Am.  Dec.  482;  Barnard  v.  Campbell, 
497,  44  So.  201,  13  L.R.A.(N.S.)  413.  65  N.  Y.  456,  58  N.  Y.  73,  14  Am. 

Note:  13  L.R.A.(N.S.)  414.  Rep.  289,  17  Am.  Rep.  208;  Wails  v. 

See  supra,  par.  113,  as  to  the  gen-  Farrington,  27  Okla.  754,  116  Pao. 
eral  effect  of  a  mistake  as  to  the  428,  36  L.R.A.(N.S.)  U74;  W.  G. 
identity  of  a  party  to  a  sale.  Ward  Lumber  Co.  v.  American  Lum- 

17.  See  such  titles  as  Bills  akd  ber,  etc.,  Co.,  247  Pa.  St.  267,  93  Atl. 
Notes,  vol.  3,  p.  1064;  Chattbl  470,  Ann,  Cas.  1918A  451  (announo- 
MoRTOAOBS,  ToL  5,  p.  449;  Moms  ingthe  law  of  Ohio) ;  Woonsocket  Rub> 
6A0BS,  vol.  19,  p.  410;  Vkndob  and  ber  Co.  v.  Loewenberg,  17  Wash.  29, 
Purchaser.  48  Pao.  785,  61  A.  S.  R.  902. 

18.  Gavin  t.  Armiatead,  67  Ark.  Notes:  25  Am.  Dec.  487,  632,  613; 
674,  22  S.  W.  431,  38  A.  S.  R.  262  ;  28  Am.  Deo.  487  ;  61  A.  S.  R.  907; 
Sargent  v.  Sturm,  23  Cal.  359,  83  19  L.R.A.  590;  36  L.R.A.  166;  35 
Am.  Dec.  118;  Adam,  etc.,  Co.  v.  L.R.A.(N.S.)  1174;  44  L.R.A.(N.S.)  2. 
Stewart,  157  Ind.  678,  61  N.  E.  1002,      And  see  infra,  par.  668  et  seq. 

87  A.  S.  R.  240;  Reid  v.  Cowduroy,      19.  Hurd  v.  Biekford,  85  ICe.  217, 
79  la.  169,  44  N.  W.  351,  18  A.  S.  R.  27  Aa  107,  35  A.  S.  E.  353. 
369;  Reed  v.  Brown,  89  la.  464,  66 
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qu&Dtity  of  a  otmiinodity  to  be  delivered  at  a  future  day,  and  his  seller 
did  not  have  such  commodity;  but  thereafter  by  fraud  induced  the 
plaintiff  to  sell  it  to  him  on  credit,  and  on  acquiring  the  possession  de- 
livered the  property  to  the  defendant  in  pursuance  of  the  prior  contract 
of  sale,  it  has  been  held  that  the  defendant  occupied  the  position  of  a 
purchaser  for  a  pre-existing  debt  and  therefore  could  not  hold  it  as 
again^  the  plaintiff's  right  of  possession.*^  .  It  is  to  be  noted  that  the 
courtB  which  deny  that  one  who  takes  in  payment  of  a  pre-existing  debt 
is  a  pnrchaBer  for  value  frequently  cite  t^e  New  York  cases  in  support 
of  their  position  and  that  in  New  York  the  rule  prevailed  that  even  one 
who  took  negotiable  paper  in  payment  of  a  pre-existing  debt  is  not  a 
purchaser  in  due  course  and  for  value.^  This  view,  however^  ia  taken 
even  though  the  rule  prevails  that  one  taking  commercial  paper  in 
payment  of  a  pre-existing  debt  is  considered  a  purchaser  for  value 
and  in  due  course  and  entitled  to  full  protection.^  The  English 
Sale  of  Goods  Act  provides  that  "when  the  seller  of  goods  has  a 
voidable  title  thereto  but  his  title  has  not  been  avoided  at  the  time 
of  the  sale,  the  buyer  acquires  a  good  title  to  the  goods  provided  he 
buys  them  in  good  faith  without  notice  of  the  seller's  defect  of  title." 
This  would  seem  to  afford  protection  to  one  who  purchases  from  a 
fraudulent  buyer  in  satisfaction  of  a  pre-existing  debt.  Similar  acts 
have  been  enacted  in  some  jurisdictions  in  this  country  known  gen- 
erally as  the  Uniform  Sale  of  Goods  Acts,  but  it  is  to  be  noted  that 
they  do  not  all  follow  the  wording  of  the  English  act.  Thus  the 
New  York  act  expressly  requires  that  the  purchase  shall  be  "for 
Talue"  to  entitle  the  purchaser  to  protection,  and  therefore  the  rule 
announced  in  the  earlier  cases  in  that  state  denying  protection  to 
one  who  purchases  from  a  fraudulent  buyer  in  satisfaction  of  a  pre- 
existing debt  still  exists.* 

603.  Minority  View  as  to  Pre-existing  Indebtedness. — In  opposition 
to  the  rule  laid  down  in  the  preceding  section,  the  view  is  taken  in 
some  jurisdictions  that  one  purchasing  from  the  fraudulent  buyer  in 
satisfaction  of  a  pre-existing  debt  is  entitled  to  protection  as  a  pur- 
chaser for  value.^   In  these  jurisdictions  a  purchase  from  a  friuid- 

20.  Barnard  v.  Campbell,  65  N.  T.  v.  Biekford,  85  Me.  217,  27  Atl.  107, 

466,  58  N.  Y.  73,  14  Am.  Rep.  289,  35  A.  S.  R.  353;  Schloss  v.  Feltus,  96 

17  Am.  Rra.  208.  Mich.  619,  103  Mich.  525,  55  N.  W. 

1.  See  Butters  v.  Haughvout,  42  1010,  61  K.  W.  797,  36  L.R.A.  161. 
HI.  18,  89  Am.  Dee.  401,  explaining     3.  See  the  cases  cited  supra,  this 
the  grounds  taken  in  other  jurisdic-  paragraph,  as  to  the  general  rule, 
tions  for  their  view  denying  protec-     4.  Butters  v.  Haughwout,  42  lU.  18, 
tion  to  one  taking  in  satisfaction  of  a  89  Am.  Dee.  401;  Rice  v.  Cutler,  17 
pre-existing  debt.  Wis.  351,  84  Am.  Dee.  747.  See 

2.  People's  Sav.  Bank  v.  Bates,  120  also  Le  Grand  v.  Enfaula  Nat  Bank, 
V.  S.  556,  7  8.  Ct  679,  30  U.  S.  (L.  81  AUu  123,  1  So.  460,  60  Am.  Rep. 
ed.)  754;  Beed  v.  Brown,  89  la.  454,  140.  See  also  Pelham  v.  Chattahoo- 
66  N.  W.  66],  48  A  fi.  B.  406;  Hnzd  ehee  Grocery  Co.,  146  Ala.  216,  41  8& 
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ulent  buyer  is  placed  on  the  same  footing  aa  a  purchase  of  negotiable 
paper  taken  in  payment  of  a  pre-existing  debt,  and  ifr  is  asserted  that 
no  difference  in  principle  between  the  two  as  to  the  standing  of  the 
subsequent  purchaser  as  a  purchaser  for  value  can  consistently  be 
made."  A^d  as  showing  the  injury  to  the  subsequent  purchaser  from 
any  other  rule  and  that  he  has  parted  with  value,  it  is  pointed  out  as 
cogent  argument  that  the  purchaser  having  no  reason  to  suspect  any 
other  claim  existing  to  the  property  and  having  no  reason  to  doubt 
hia  title  is  lulled  into  security  and  rests  in  the  belief  that  bis  debt  is 
paid  and  in  that  belief  forgoes  all  effort  to  seek  other  payment  or 
security  and  is  necessarily  in  a  worse  condition  than  if  he  had  not 
tfnade  the  purchase.* 

604.  Other  Considerations  in  Addition  to  Pre-existing  Indebtedness. 
— According  to  the  better  view  it  seems  that  if  one  purchasing  from 
a  fraudulent  buyer  pays  part  of  the  price  in  cash  and  part  by  the 
discharge  of  a  pre-existing  debt,  be  is  to  be  deemed  a  purchaser  for 
value  to  the  same  extent  as  though  he  had  paid  all  cash  and  not 
merely  to  the  extent  of  his  cash  payment.'  Other  cases,  however,  take 
the  view  that  such  a  purchaser  is  to  be  regarded  as  a  purchaser  for 
value  only  to  the  extent  of  hia  cash  payment^  If  one  taking  goods 
fraudulently  purchased  as  security  for  a  pre-existing  debt,  at  the  time, 
releases  security  which  he  held  for  the  debt,  such  as  a  surety  or 
collateral  seciuity,  this  will  place  him  in  the  position  of  a  purchaser 
for  value.'  So  it  has  been  held  that  a  mortgagee  who,  in  consider- 
ation of  the  mortgage,  and  without  notice  of  the  fraud,  has  extended 
the  time  of  payment  of  his  debt,  or  assumed  any  new  or  additional 
obligation,  is  entitled  to  protection  though  the  antecedent  debt  itself 
would  not  have  been  sufficient.***  , 

605.  Transferee  of  Bill  of  Lading  or  Warehouse  Receipt.— A  bill 
of  lading  is  the  sjnnbolical  representative  of  the  property  and  its 
transfer  operates  as  a  transfer  of  the  property  represented  thereby,*^ 

12,  U9  A.  S.  E.  19,  8  Ii.E.A.(N.S.)  Note:  35  L.R.A.{N.SJ  1176. 

448;  Hiller  v/ Ellis,  72  Miss.  701,  18  8.  Gavin  v.  Armiatead,  57  Ark.  574, 

So.  195,  41  L.R.A  707.  22  S.  W.  431,  38  A.  S.  R.  262. 

Kote«i:  25  Am.  Dec.  613;  28  Am.  Note:  35  L.R.A.(N.S.)  1177. 

Dec.  487  ;  48  A.  6.  R.  410;  61  A.  S.  0.  Kearney   Milling,   etc.,   Co.  v. 

R.  908;  36  LJLA.  163;  35  L.E^  Union  Pac.  R.  Co.,  97  la.  719,  66 

(N.S.)  1175.  N.  W.  1059,  59  A.  S.  R.  434;  Henry 

5.  Butters  v.  Haughwout,  42  lU.  18,  v.  VUet,  33  Neb.  130,  49  N.  \V.  1107, 
89  Am.  Dec  401.    See  also  Henry  v.  29  A.  S.  R.  478,  19  L.R.A.  590. 
Vliet,  33  Neb.  130,  36  Neb.  138,  49  10.  Adam,  etc..  Co.  v.  Stewart,  157 
N.  W.  1107,  54  N.  W.  122,  29  A.  S.  R.  Ind.  678,  61  N.  E.  1002,  87  A.  S.  R. 
478,  19  L.R.A.  590.  240. 

6.  Butters  v.  Haughwout,  42  111.  11.  See  supra,  par.  278,  as  to  the 
18,  89  Am.  Dec.  401.  effect  of  the  transfer  of  a  bill  of  lad- 

7.  Pelliam  V.  Chattahoochee  Qiocery  ii^  or  varehonae  receipt  as  paasiiig  ti- 
Co ,  146  Ala.  216,  41  So.  12,  119  A.  tie  to  the  buyer. 

S.  R.  19,  8  LJl.A.(N.S.)  44S. 
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and  therefore  where  the  fraudulent  buyer  ships  tiie  goods  and  takes 
a  bill  of  lading,  the  transferee  of  the  bill  of  lading  is  entitled  to  pro- 
tection as  a  bona  fide  purchaser  to  the  same  extent  as  though  there 
had  been  an  actual  delivery  of  the  property  to  him."  ^milorly 
where  the  property  is  shipped  by  -tiie  seller  to  the  fraudulent  buyer 
and  a  bill  of  lading  sent  to  him,  the  transferee  of  such  bill  of  lading 
is  also  entitled  to  the  same  protection.^*  A  warehouse  receipt  also  is 
considered  the  symbolical  representative  of  the  property,  and  its  de- 
livery on  a  sale  of  the  property  transfers  the  title  aa  between  the 
parties,**  and  a  purchaser  in  good  faith  and  for  vabie  taking  a  transfer 
of  such  a  receipt  from  the  fraudulent  buyer  is  entitled  to  protection 
to  the  same  extent  aa  any  other  purchaser  for  value.** 

606.  General  Bffect  of  Rescission  by  Seller. — ^If  a  defrauded  seller 
has  exerdsed  his  right  to  rescind  the  sale,  this  puts  an  end  to  his 
rights  as  a  seller  based  on  the  continued  existence  of  the  contract.** 
Therefore  where  the  seller  of  an  automobile  received  a  certificate  of 
deposit  in  payment,  but,  on  being  informed  by  the  bank  that  the 
c&rtificate  was  not  good,  took  and  retained  possession  of  the  machine, 
it  was  held  that  he  could  not  recover  on  Uie  certificate  of  deposit.** 
A  peculiar  operation  of  this  principle  is  exemplified  in  a  case  where 
a  sale  was  made  to  an  insolvent  who  had  no  intention  of  paying  and 
a  bill  of  sale  which  was  sent  to  him  was  transferred  by  him  to  a  bona 
flde  purcliascr  or  pledg<^e  for  value.  While  the  goods  were  in  transit 
the  seller  rescinded  the  sale,  recovered  the  possession  of  the  goods  in 
replevin  against  the  carrier  and  resold  them.  The  transferee  of  the 
bill  of  lading  intervened  in  the  replevin  action  and  claimed  the  goods 
aa  a  bona  fide  purchaser.  It  was  held  that  though  the  defrauded  seller 
could  have  asserted  his  right  of  stoppage  in  transitu  against  the  inter- 
vener, this  right  was  lost  by  the  rescission  of  the  sale,  and  the  seller 
could  thereafter  assert  only  the  right  of  a  defrauded  seller  to  rescind 
the  sale,  which  could  not  be  asserted  against  the  intervener  because 
he  was  a  bona  fide  purchaser  for  value.*^  It  does  not  seem  to  follow 
as  a  corollary  from  the  rule  giving  effect  to  the  institution  of  an 
action  for  the  price  fis  a  waiver  of  the  right  to  rescind  that  the  institu- 
tion of  an  action  based  oa  a  rescission  will  preclude,  if  unsuccessful 

12.  Bowley  v.  Bigelow,  12  Pick.  16.  Riee  v.  Cutler,  17  Wis.  35L  84 

'Mass.)  307,  23  Am.  Dee.  607.  Am.  Dee.  747. 

\S.  Kearney  Milling,  etc.,  Co.  v.  16.  Kearny  Idling,  ete.,  Co.  v. 

ITmon  Pac.  R.  Co.,  97  la.  719,  66  Union  Pac.  R.  Co.,  97  la.  719,  66 

N.  W.  1059,  59  A.  S.  R.  434.    But  N.  W.  1059,  59  A.  8.  R.  434. 

see  Decan  v.  Shipper,  35  Pa.  St.  239,  17.  American  Tmst,  etc.,  Bank  v. 

78  Am.  Dee.  334.   As  to  whether  in  Moore^  161  Mieh.  436, 126  N.  W.  716, 

addition  to  this  the  transferee  of  the  137  A.  8.  R.  618. 

bill  of  lading  is  protected  ^:unat  the  18.  Kearney  Milling,  etc.,  Co.  v. 

seller^  right  of  stoppage  in  transitn,  Union  Pae.  R.  Co.,  97  la.  719,  66  N. 

see  supra,  par.  410.  W.  1069,  69  A.  4  R.  434. 
14.  See  supra,  par.  278. 
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in  the  recovery  of  the  property,  the  subsequent  recovery  of  the  price." 
The  rescission  revests  in  the  seller  the  title  and  the  right  to  possession 
and  he  may,  as  in  other  cases,  retake  the  property  if  it  can  be  done 
without  unnecessary  violence  to  the  person  and  vithout  breach  of 
ihe  peace.  His  right  to  use  force  is  limited  to  the  degree  necessary 
to' overcome  the  buyer's  resistance.^ 

607.  Restoration  by  Seller  Generally.— U  the  buyer  has  paid  any 
part  of  the  purchase  price,  the  seller  must  as  a  genial  rule  return  or 
offer  to  return  the  amount  paid  before  he  can  exercise  his  right  of 
rescission  and  recover  the 'property,  possession  of  and  title  to  which 
had  passed  to  the  buyer.*  So  in  case  of  an  exchange  of  property,  if 
the  party  seeking  to  rescind  for  the  fraud  of  the  other  par^  has 
received  boot  money,  he  must  return  it  as  well  as  the  article  received 
by  him  in  the  exchange  before  he  will  be  permitted  to  rescind  and 
recover  the  article  delivered  by  him.*  As  replevin  is  stricUy  an 
action  at  law,  the  duty  on  the  part  of  the  seller  to  make  restoration 
before  the  institution  of  such  an  action  has  been  held  imperative,  as 
his  right  of  recovery  must  exist  at  the  time  the  action  is  commenced.* 
And  when  the  action  by  the  seller  is  replevin,  it  has  been  held  that 
if  the  affidavit  is  made  and  the  writ  of  replevin  is  sued  out  before  the 
consideration  is  tendered  back,  the  suit  is  premature  although  the 
tender  is  made  before  tbe  writ  is  served.'  The  same  has  been  held 
true  as  to  the  return  of  boot  money  paid  by  the  defendant  where  the 
plaintiff  brings  trover  for  the  value  of  the  property  obtained  in  an 
exchange  induced  by  the  fraud  of  the  defendant*  So  it  would  seem 

19.  Bolton  Mines  Go.  v.  Stokes,  82  Eimball  v.  Cnnningbam,  4  Uasa.  602, 

Ud.  50,  33  AU.  481,  31  L.R.A  789.  3  Am.  Dec.  230;  Wilbur  v.  >Mood,  16 

In  Crossman  v.  Universal  Rubber  Co.,  Mich.  40,  93  Am.  Deo.  203;  American 

127  N.  Y.  34,  27  N.  £.  400,  13  JLRA.  Trust,  etc..  Bank  v.  Moore,  Itfl  Mich. 

9L    As  to  the  effect  of  the  seller'a  436, 126  N.  W.  716,  lb7  A  S.  R.  518; 

action  for  the  price  as  a  waiver  of  his  Bfaason  v.  Bovet,  1  Denio  (N.  Y.) 

right  to  rescind,  see  infra,  par.  611.  69,  43  Am.  See.  651;  Patten's  Appeal, 

1.  Hodgeden  v.  Hubbani,  18  Vt  45  Pa.  St  151,  84  Am.  Dec.  479. 
604,  46  Am.  Dec  167.   See  generally,  Notes:  43  Am.  Dee.  654;  87  A.  S. 
AsSAtn^  AKD  Bati^ery,  vol.  2,  p.  560,  R.  244  ;  2  L.a^  155;  9  L.R.A.  608; 
as  to  when  force  may  be  used  in  21  L.R.A  206;  30  I>.R.A.  44  et  seq.; 
asserting  property  rights  without  ren-  Ann,  Caa.  1912A  660  et  seq. 

dering  a  person  civilly  liable  tor  3.  Eimball  v.  Cunningham^  4  Mass. 
assault  and  battery.  ^2,  3  Am.  Dec  230. 

2.  Eclipse  Bicycle  Go.  t.  Farrow,     Note:  21  LJtA.  206. 

109  U.  S.  681,  26  8.  Ct  150,  50  U.  S.  4.  Thompson  v.  Peek,  115  Ind.  612, 

(L.  ed.)  317;  SUvey  v.  Tift,  123  Oa.  18  N.  E.  16,  1  L.RJL  20L 

804,  51  S.  E.  748,  1  L.R.A.(N.S.)  6.  WUbur  v.  Flood,  16  Mieh.  40,  93 

386;  Jennings  v.  Gage,  13  lit.  610,  56  Am.  Dec  203. 

Am.  Dec  476;  Thompson  v.  Peek,  115  Note:  21  L..R.A  206. 

Ind.  512,  18  N.  E.  16,  1  L.RA.  201;  6.  Kimball  v.  Cunningham,  4  Mass. 

Adam,  etc,  Co.  v.  Stewart,  157  Ind.  602,  3  Am.  Dec  230. 

678,  61  N.  £.  1002,  87  A.  S.  R.  240; 
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that  where  the  sabject  of  the  sale  has  been  sent  to  the  buyer  by  carrier 
or  where  the  sale  is  of  pn^rty  in  transit  if  the  buyer  has  paid  the 
freight  the  seller  must  refund  the  amount  so  paid7  The  seller  is  not 
required,  as  a  c<Hidition  precedent  to  his  right  to  rescind,  to  return 
worthless  securities  or  property  rights  received  from  the  buyer.' 
Where  the  buyer  surreptitiously  gains  possession  without  paying  the 
purchase  price  in  full,  as  required  by  the  terms  of  the  contract,  the 
seller  may  regain  possession  of  the  property  by  replevin  without  pay- 
ing or  tendering  what  the  buyer  may  have  paid,  as  such  an  action 
does  not  go  to  the  rescission  of  tlie  contract,  but  is  merely  in  enforce- 
ment of  the  seller's  right  to  possession  until  the  price  is  paid  or  he 
has  waived  such  right.*  A  third  person,  taking  with  notice  of  the 
fraud,  cannot,  it  seems,  raise  the  objection  tiiat  the  consideratioD 
received  by  the  seller  from  the  fraudulent  buyer  was  not  returned,^** 
and  where  the  fraudulent  buyer  paid  part  of  the  price  in  cash  it  has 
been  held  that  where  the  action  is  against  a  third  person,  who  received 
the  goods  from  the  fraudulent  buyer  with  notice  of  the  fraud,  he  can- 
not set  up  such  nontender  as  a  defense."  As  regards  the  necessity 
for  a  return  by  the  seller,  a  distinction  is  made  between  the  cases 
where  the  seller  is  pursuing  his  legal  remedies  and  where  he  sues  in 
equity,  and  it  is  held  that,  though  an  offer  to  return  is  necessary  in 
the  former  case,  still  in  equity  it  is  sufficient  that  in  his  bill  of  com- 
plaint he  offers  a  restoration.^' 

608.  Notes  Given  by  Buyer. — ^It  is  the  general  rule  that  if  the 
buyer  has  given  his  negotiable  note  for  .the  price  or  has  accepted  a 
negotiable  draft  therefor,  the  seller  must  return  it,  because  if  he  is 
permitted  to  recover  without  such  return,  the  buyer  may  be  rendered 
liable  to  a  bona  fide  purchaser  of  such  paper,^*  and  the  fact  that  the 
buyer  is  insolvent  has  been  held  not  to  affect  this  rule.^*  Where, 
however,  the  buyer  has  given  his  non-negotiable  note,  it  has  been 
held  that  there  is  no  necessity  for  its  return  as  a  condition  to  the  rifi^t 
to  rescind;  in  such  a  case  rescinding  the  sale  rescinds  or  terminates 
the  contract  of  the  buyer  to  pay  and  the  giving  of  a  note  not  negotiable 

7.  See  Wilcox  v.  San  Jose  Fruit-  84  N.  E.  402,  123  A.  8.  R.  609,  14 
PacMog  Co.,  113  Ala.  519,  21  So.  376,  Ann.  CaB.  505,  19  L.R.A.(N.S.)  461. 
69  A.  S.  R.  135  (quesre).  13.  Wilcos  v.  San  Jose  Fniit-Paek- 

8.  Note:  21  L.R.A.  207.  ing  Co.,  113  Ala.  519,  21  So.  376,  69 

9.  Jennings  v.  Oage,  13  HI.  610,  66  A.  S.  R.  136;  Thompson  v.  Peck,  115 
Am.  Dec.  476.  Ind.  512,  18  N.  E.  16,  1  L.R.A.  201; 

Notes:  21  URJV.  208;  1  L.R.A.  Skinner  v.  Michigaii  Hoop  Co.,  119 
(N.S).  476.  Mich.  467,  78  N.  W.  647,  76  A.  8.  B. 

10.  Manning  v.   Albee,  14  Allen  413. 

(Mass.)  7,  92  Am.  Dec.  736.  Note:  2  L.RA.  166. 

Note:  21  L.R.A.  208.  14.  Wilcox  v.  San  Joae  Fmit-Paek- 

11.  Beneseh  v.  Waggner,  12  Colo,  ing  Co.,  113  Ala.  610,  21  So.  376,  69 
534.  21  Pae.  706, 13  A.  S.  R.  254.  A.  S.  B.  136. 

12.  Smith  v.  Ryan,  191  N.  Y.  452, 
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ia  nothing  more  than  an  express  promise  to  pay  and  is  avoided  with 
the  sale.^'  It  haa  heen  held  that  though  tlie  buyer  has  given  hia 
negotiable  note,  yet  if  the  note  has  not  been  negotiated,  the  return 
is  not  a  condition  precedent  to  the  commencement  of  an  action 
founded  on  the  seller's  rescission,  provided  the  note  is  produced  at 
the  trial  to  be  siurendered,**  and  if  the  buyer's  negotiable  paper  is 
overdue  and  has  been  protested,  and  is  still  in  the  hands  of  the  seller, 
it  has  been  held  that  there  is  no  necessity  for  its  return.^'  If  the  note 
given  by  the  buyer  is  that  of  a  third  person  ordinarily  its  return  or 
tender  is  a  condition  precedent  to  the  seller's  right  to  rescind,  whether 
the  note  was  negotiable  or  not,'*  but  if  the  note  is  worthless,  as  in 
case  of  a  forged  note,  no  offer  to  return  is  necessary."  Ordinarily  it 
would  seem  that  if  the  seller  has  transferred  the  note  of  the  huya 
and  has  not  regained  it,  he  would  be  in  no  position  to  rescind  the 
sale ;  but  it  has  been  held  that  where  the  seller  was  induced  to  take  the 
buyer's  note  by  the  fraudulent  misrepresentations  of  the  buyer  as  to 
the  value  of  securities  given  with  the  note,  which  turn  out  to  be  worth- 
less, and  the  buyer  has  absconded,  the  fact  that  tiie  seller  transferred 
the  buyer's  note  and  had  not  regained  it  would  not  prevent  hia  rescind- 
ing the  sale  and  recovering  posseesion  of  the  goods  from  a  third  person 
who  received  them  from  the  buyer  with  notice  of  the  fraud." 

609.  View  Applyii^  Equitable  Principles. — ^There  are  a  few  courts 
which  have  been  inclkied  to  treat  the  question  as  to  the  duty  of  the 
seller  to  return  the  consideration  received  by  him  in  an  equitable 
manner  and  as  far  as  possible  administer  relief  similar  to  that  which 
would  be  awarded  in  a  suit  in  equity  for  rescission. >  And  it  has  been 
expressly  held  that  the  return  of  money  received  on  a  C(mtract  of 
sale  induced  by  fraud  is  not  a  condition  precedent  to  the  commence- 
ment of  a  suit  in  replevin  for  the  property,  but  the  court  can  require 
the  plaintiff  to  repay  as  a  condition  of  relief  any  excess  of  money 
received  over  the  damage  to  his  property  and  the  value  of  any  that 
is  not  recovered.*    It  has  also  been  held  that  replevin  for  goods 

16.  Thuiston    v.    Blanchard,    22  19.  Note:  21  L.R.A.  207. 

Pick.  (Mass.)  18,  33  Am.  Dec.  700  ;  20.  ifanning  t.   Albee,   U  Allen 

Nichols  T.  Midiael,  23  N.  Y.  264,  80  (Mass.)  7,  92  Am.  Dee.  736. 

Am.  Deo.  259.  1.  John  V.  Farweli  Co.  v.  Hilton, 

Notes:  80  Am.  Dee.  268  ;  21  L.R.A.  84  Fed.  293,  39  L.R.A.  679;  Phemx 

206.                                         *  Iron  Works  Co.  v.  McEvony,  47  Neb. 

16.  Thurston  v.  Blanchard,  22  228,  66  N.  W.  290,  53  A.  S.  R.  527; 
Pick.  (Mass.)  18,  33  Am.  Dec.  700;  Siaaon  t.  Hill,  IS  R.  I.  212,  26  AU. 
Nichols  V.  Michael,  23  N.  Y.  264,  80  196,  21  L.S.A.  206. 

Am.  Dec.  259.  .  Notes:  21  LJt.A.  209;  1  LJtA. 

17.  Skinner  v.  Michigan  Hoop  Co.,  (N.S.)  475. 

U9  Mich.  467,  78  N.  W.  547,  75  A.  2.  SisBon  v.  Hill,  18  R.  L  212,  26 
S.  R.  413.  At).  196,  21  L.R.A.  206  (explaining  an 

Note:  21  LRX  207.  earlier  case).    Bnt  we  ThompMm  .t. 


18.  Note:  21  LJLA.  207. 
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fraudulently  purchased  may  be  maintained  without  tendering  back 
a  partial  payment  of  the  consideration,  if  the  buyer  has  realized  from 
sales  more  than  the  amount  which  he  has  paid.'  So  it  has  been  held 
that  in  cases  where  the  seller  sued  in  teover  that  when  the  fraudulent 
buyer  has  given  his  note,  or  even  the  note  or  other  obligation  of  a 
third  person,  as  the  consideration,  in  whole  or  in  part,  for  the  goods 
obtained,  it  is  not  necessary  for  the  seller  to  return,  or  offer  to  return, 
such  note  or  obligation  before  suit,  but  that  it  is  enough  if  he  bring? 
it  into  court  to  be  impounded  at  the  trial  for  the  benefit  or  protection 
of  the  buyer.*  It  has  been  held  that  if  tiie  buyer  of  goods  purchases 
them  with  intent  to  defraud  the  seller,  and  then,  with  the  same  intent, 
enters  into  a  compromise  agreement  with  the  latter,  by  which  he 
agrees  to  return  part  of  the  goods  and  pay  for  the  remainder  at  a 
future  day,  the  seller  may,  upon  discovery  of  the  fraud  in  the  oom- 
promise  before  such  day,  immediately  rescind  the  agreement,  and, 
by  replevin,  retake  the  goods  remaining  in  the  hands  of  the  buyer, 
without  tendering  or  redelivering  to  him  the  goods  received  under 
the  compromise,  although,  by  its  terms,  the  seller  has  waived  the  right 
to  replevin  the  goods  on  the  ground  of  fraud  in  their  purchase.* 

610.  Waiver  of  Seller's  Right  to  Rescind  Generally. — sale  in- 
duced by  the  fraud  of  the  buyer  is  voidable  merely  at  the  option  of  the 
seller,  and  to  entitle  him  to  rescind  and  avoid  the  sale  he  must  do  it 
within  a  reasonable  time  after  coming  to  the  knowledge  of  the  fraud.* 
The  seller,  however,  cannot  be  deemed  guilty  of  acquiescence  or  delay 
tmtil  he  has  acquired  knowledge  of  the  fraud  and  his  right  of  rescis- 
sion may  be  maintained  at  any  distlance  of  time  after  Uie  sale,  when 
the  fraud  has  been  concealed,  provided  third  persons  may  not  have 
acquired  an  interest  in  the  goods.*  The  defrauded  seller  has  several 
remedies  to  which  he  may  resort,  one  class  based  on  the  affirmance  of 
the  sale,  the  other  class  based  on  its  rescission ;  and  under  the  general 
doctrine  of  the  election  of  remedies,^  his  resort  to  one  class  of  remedies 
preclude  his  subsequent  resort  to  another  inconsistent  remedy,* 


LJI.A.  201.  This  is  very  similar  to 
the  rule  existing  in  some  jurisdictions 
under  which  the  buyer  is  permitted 
to  retain  the  property  as  security  for 
what  he  has  paid.  Bee  intra,  par. 
647. 

3.  John  V.  Farwell  Co.  v,  Hilton, 
S4  Fed.  293,  39  L.R,A.  679. 

4.  Sisson  T.  Hill,  18  R.  I.  212,  26 
Atl.  196,  21  L.R.A.  206. 

6.  Munzer  t.  Stem,  105  Mich.  523, 
63  K.  W.  513,  55  A.  S.  E.  468,  29 
L.R.A.  859. 

6,  Seeley  v.  Seeley  Howe-Le  Van 
Co.,  130  la.  626,  105  N.  W.  380,  114 
A.  S.  B.  452;  HofEman  v.  Noble,  6 


Mete  (Mass.)  68,  39  Am.  Dec.  711; 
Arnold  v.  Hagerman,  45  N.  J.  Eq, 
186,  17  Atl.  93,  14  A.  S.  R.  712; 
Barnard  v.  Campbell,  58  N.  T.  73,  17 
Am.  Rep.  208;  Maokinley  v.  McGreg- 
or, 3  Whart  (Pa.)  369,  31  Am.  Dee. 
522. 

7.  Maokinley  v.  McGr^r,  3  Whart. 
(Pa.)  369,  31  Am.  Dec.  522. 

8.  See  ELKcrnoir  or  Rehsdies,  vol. 
9,  p.  958. 

9.  See  mpTBj  par.  606,  as  to  the 
effect  of  rescission  by  seller  for  fraud 
on  i^hts  based  on  eontinnance  of 
the  oontraet 
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and  ordinarily  the  resort  by  the  seller  with  knowledge  of  the  fraud  to 
a  remedy  founded  in  theory  on  an  affirmance  of  the  sale  will  eonsti- 
Inte  a  waiver  of  his  right  to  rescind  and  subsequently  resort  to  a  rem 
edy  founded  on  a  rescission  of  the  sale.^**  The  endeavor  of  the  defraud- 
ed seller  to  obtain  security  does  not  preclude  him  from  rescinding  the 
sale  if,  at  the  time  of  such  endeavor,  he  was  not  aware  of  the  facts 
entitling  him  to  rescind,**  and  it  has  been  held  that  the  mere  fact  that 
he  requests  payment  from  the  buyer  before  bringing  an  action  based 
on  a  rescission  of  the  sale  does  not  constitute  a  waiver  of  his  right  to 
rescind.  A  creditor  may  well  request  his  debtor  to  pay  for  goods  pur- 
chased, and,  if  payment  be  refused,  may  seek  rescission,  if  the  con- 
ditions justify  it*'  The  election  of  the  seller  to  treat  the  sale  as  valid 
is  binding  on  him  although  no  injury  would  result  to  the  buyer  if  the 
election  were  set  aside.*' 

611.  Action  for  Price  as  Waiver. — ^The  institution  of  an  action  by 
the  seller  for  the  purchase  price  with  knowledge  of  the  fraud  on  the 
part  of  the  buyer  is  generally  considered  an  election  to  affirm  the 
contract  and  precludes  the  seller  from  thereafter  suing  to  recover  the 
property  sold  founded  on  the  rescission  of  the  sale,**  and  it  is  imma- 
terial that  the  action  for  the  price  is  discontinued  or  dismissed  before 
an  action  based  on  the  rescission  is  commenced.*'  So  if  the  defrauded 
seller  in  case  of  a  sale  to  a  corporation  for  which  a  receiver  is  afterwards 
appointed  attempts  to  collect  the  purchase  price  from  the  receiver, 
after  knowledge  that  the  sale  was  procured  by  fraud,  he  cannot  rescind 
the  sale  and  recover  the  goods  on  a  failure  to  make  the  collection.** 
On  the  other  hand,  where  the  sale  was  for  cash,  and  the  fraud  consisted 
in  the  buyer's  giving  his  check,  which  on  due  presentation  was  dis- 
honored, it  has  been  held  that  the  mere  fact  that  the  seller  improvi- 
dentiy  sued  out  an  attachment  against  the  buyer,  which  was  imme- 
diately dismissed  without  any  benefit  accruing  to  the  seller  or  injury 
to  the  buyer,  did  not  constitute  such  an  election  as  to  preclude  the 
seller  from  reclaiming  the  property  from  the  buyer  or  third  pereorfs 

10.  See  the  next  foUowing  para-  N.  W.  1059,  59  A.  S.  B.  434;  Lloyd 
graph.  v.  Brewster,  4  Paige  Ch.  (N.  Y.) 

11.  Woonsooket  Rabber  Co.  v.  537,  27  Am.  Dec.  88;  Gonrow  v. 
Loeweiibeig,  17  Wash.  29,  48  Pao.  littie,  115  N.  Y.  387,  22  N.  E.  346, 
785,  61  A.  S.  R.  902.  6  L.R.A.  693;  Crossman  v.  Universal 

12.  Pelham  v.  Chattahoochee  Gro-  Rubber  Co.,  127  N.  Y.  34,  27  N.  E. 
eery  Co.,  146  Ala.  216,  41  So.  12,  119  400,  13  L.E.A.  91. 

A.  S.  R.  19.  Notes:  27  Am.  Dec.  90;  5  L.R*A. 

13.  Seeley  v.  Seeley  Howe-Le  Van  693;  13  L.R.A.  91;  15  L.R.A.  89;  44 
Co.,  130  U.  626,  105  N.  W.  380,  114  L.R.A.(N.S.)  25. 

A.  S.  R.  452.  IB.  Conrow  v.  Little,  115  N.  Y. 

14.  Little  Rock  Bank  v.  Frank,  63  387,  22  N.  E.  346,  5  L.R.A.  693. 
Arit.  16,  37  S.  W.  400,  58  A.  S.  R.     16.  Seeley  v.  Seelm  Howe-Le  Van 
65;  Kearney  Milling,   etc.,   Co.   v.  Co.,  130  la.  626,  106  N.  W.  380,  U4 
Union  Pac.  Ry.  Co.,  97  la.  719,  66  A.  S.  R.  462. 
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taking  with  notice  of  the  fraud.*'  It  has  also  been  held  that  where 
the  defrauded  seller  instead  of  seeking  to  recover  the  goods  proceeds 
in  attachment  to  recover  the  price  ,  and  levies  his  attachment  on  the 
goods,  one  who  took  a  chattel  mortgage  from  the  fraudulent  buyer 
with  notice  of  the  fraud  and  as  security  for  an  antecedent  debt  could 
not  hold  the  goods  as  against  the  attachments^  An  action  for  the 
price  without  knowledge  of  the  fraud  will  not  pieclude  a  subsequent 
rescission  of  the  sale  on  discovery  of  the  fraud.*'  It  has  been  held  that 
a  suit  against  the  buyer  to  recover  the  value  of  a  part  of  the  goods 
which  remain  in  his  possession  does  not  aifirm  the  purchase  of  the 
whole  goods,  nor  preclude  the  seller  from  recovering  the  remainder, 
in  an  action  of  replevin  theretofore  instituted  against  a  mala  fide  pur- 
chaser from  the  fraudulent  buyer.** 

612.  Recovery  of  Judgment  for  Price.— The  fact  that  the  seller 
has  recovered  judgment  for  the  price  without  knowledge  of  the  fraud 
does  not  itself  preclude  him  from  rescinding  the  sale.  The  act  of 
obtaining  judgment  stands  on  the  same  footing  as  any  other  act  recog- 
nizing the  existence  of  the  contract  of  sale,  and  must  be  governed  by 
the  same  rules.  The  fact  that  the  original  claim  against  the  buyer 
for  the  price  of  the  goods  is  extinguished  by  the  judgment  is  not  mate- 
rial. The  case  is  not  different  in  that  regard  from  what  it  would  have 
been  if  the  seller  had  taken  from  the  buyer  his  own  note,  or  the  note 
of  a  third  party,  in  payment  of  the  original  claim.*  But  wh^  the 
seller  has  recovered  judgment  for  the  price,  he  cannot  maintain  a  bill 
in  equity  with  a  double  aspect,  the  one  as  a  judgment  creditor  to  set 
aside  a  transfer  by  the  buyer  as  in  fraud  of  creditors  and  the  other  to 
set  aside  the  sale  for  fraud  practiced  by  the  buyer.' 

613.  Replevin  by  Seller. — The  seller,  in  case  the  sale  is  induced 
by  the  fraud  of  the  buyer,  has  the  choice  of  several  remedies  at  law. 
He  may,  and  this  ia  the  course  he  usually  pursues,  maintain  an  action 
of  replevin  or  detinue  to  regain  possession,'  and  as  against  the  buyer 

17.  Johnson-Brinkman  Commission  (N.  Y.)  637,  27  Am.  Dec.  88.  See 
Co.  v.  Central  Bank,  116  Mo.  558,  22  Eqcitt,  vol.  10,  p.  423  et  seq. 

S.  W.  813,  38  A.  S.  R.  615;  Johnson-  3.  Benesefa  v.  Waggner,  12  Colo. 
Biinkman  Commission  Co.  v.  Missonri  534,  21  Pao.  706,  13  A.  S.  B.  254; 
Pac.  B.  Co.,  126  Mo.  344,  28  S.  W.  LoHisville  Dry  Goods  Co.  v.  Lanman, 
870,  47  A.  S.  R.  675,  26  L.R.A.  840.  135  Ky.  163,  121  S.  W.  1042,  135 

18.  Browning  v.  De  Ford,  178  U.  A.  S.  B.  461,  28  L.R.A.(N.S.)  363; 
S.  196,  20  S.  Ct.  876,  44  U.  8.  (L.  ed.)  Farley  v.  Lincoln,  51  N.  H.  577,  12 


20.  Sleeper  v.  Davis,  64  N.  H.  69,  Masson  r.  Bovet,  1  Denio  (N.  Y.)  69, 

6  Atl.  201,  10  A.  S.  R.  377.  43  Am.  Dec.  661;  Caty  v.  Hotailing, 

1.  Kraas  v.  Thompson,  30  Minn.  1  Hill  (N.  Y.)  311,  37  Am.  Dec.  323; 

64,  14  N.  W.  266,  44  Am.  Rep.  182.  Boot  v.  French,  13  Wend.  (N.  Y.) 


2.  Uoyd  V.  Brewster,  4  Paige  Cb.  Micfaad,  23  N.  Y.  264,  80  Am.  Dec 
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19.  Note:  15  L.R.A.  89. 


Am.  Rep.  182;  Sleeper  v.  Davis,  64 
N.  H.  59,  6  Atl.  201, 10  A.  S.  R.  377; 


Note:  10  A.^.  R.  380. 


670,  2  Am.  Dec.  482;  Nichols  t. 
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no  demand  £or  a  return  of  Uie  goods  is  necessary  before  institution  of 
the  action,^  and  Uie  same  is  true  when  the  action  is  against  one  who 
takes  under  the  buyer  with  notice  of  the  fraud.'  Ordinarily,  however, 
where  the  property  has  passed  from  the  buyer  to  a  third  person  with- 
out notice  of  ^e  fraud  and  before  the  sale  has  been  rescinded  by  the 
seller,  though  such  person  may  not  be  entitled  to  protection  as  a  pur- 
chaser for  value,  a  demand  should  be  made  on  him  for  the  goods  before 
commencing  the  action.*  It  has  been  held  that  the  seller  in  setting  out 
his  title  in  an  action  of  replevin  or  claim  and  delivery,  the  code  sub- 
stitute for  the  common  law  action  of  replevin,  may  allege  his  owner- 
ship generally  and  prove  thereunder  that  the  sale  was  induced  by  the 
buyer's  fraud.' 

614.  Trover;  Trespass. — The  seller  may,  after  rescission  of  the 
sale,  maintain  an  action  of  trover  against  the  fraudulent  buyer,  or  one 
,  taking  with  notice  of  the  fraud  or  after  demand  against  one  taking 
without  notice  if  he  is  not  a  purchaser  for  value,^  but  a  prior  demand 
on  the  buyer  for  the  return  of  the  property  is  not  necessary  because  the 
original  taking  is  deemed  tortious.'  A  seizure  of  goods  by  an  officer 
is  not  tortious,  where  he  takes  them  under  regular  process  in  favor  of 
a  creditor  of  the  buyer,  and  therefore  the  seller,  to  enable  him  to  main- 
tain trover  therefor  against  the  officer,  must  make  demand  on  him ;  but 
if,  demand  being  made,  the  officer  refuses  to  deliver  them  without 
requiring  any  evidence  of  the  title  of  the  person  making  the  demand, 
he  will  be  presumed  to  have  waived  his  dsdm  to  auch  information. 

259;  Blake  v.  Blackley,  109  N.  C.  257,  Phenix  Iron  Works  Co.  v.  McEvony, 
13  S.  E.  786,  26  A.  S.  R.  566;  Mac-  47  Neb.  228,  66  N.  W.  290,  63  A.  S. 
kinley  v.  McGregor,  3  Whart.  (Pa.)  R.  527. 

369,  31  Am.  Dec  522;  Sisson  v.  Hill,  8.  Thurston  v.  Blanehard,  22  Pick. 
18  R.  I.  212,  26  AtL  196,  21  L.R.A.  (Mass.)  18,  33  Am.  Dec  700;  Sleeper 
206.  V.  Davis,  64  N.  H.  59,  6  Atl.  201,  10 

Note:  2  L.R.A.  155.  A.  S.  R.  377;  Gary  v.  Hotailing,  1 

4.  Morrow  Shoe  Mfg.  Co.  v.  New  Hiil  (N.  Y.)  311,  37  Am.  Dec' 323; 
England  Shoe  Co.,  67  Fed.  685,  6  C.  Blake  v.  Blackley,  108  N.  C.  257,  13 
C.  A.  508,  24  L.R.A.  417;  Sargent  v.  8.  E.  786,  26  A.  S.  R.  566;  Mackinley 
Stnrm,  23  Cal.  359,  83  Am.  Dec.  118;  v.  McGregor,  3  Whart.  (Pa.)  369,  31 
Butters  v.  Haugfawout,  42  111.  18,  89  Am.  Dec  622.  As  to  when  trover 
Am.  Dec.  401;  Wails  v.  Farrington,  may  be  nviintained  generally,  see 
27  Okla.  754,  116  Pac  428,  36  L.RJI.  Trover. 

(N.S.)  1174.  9.  Thurston  v.  Blanehard,  22  Pick. 

Note:  2  L.R.A.  155.  (Mass.)  18,  33  Am.  Dec  700;  Gary 

6.  Butters  v.  Haughwout,  42  LI.  18,  v.  Hotailing,  1  Hill.  (N.  Y.)  311,  37 

89  Am.  Dec.  401;  Wails  v.  Farring-  Am.  Dec.  323. 

too,  27  Okla.  754,  116  Pac  428,  36  10.  Thompson  v.  Rose,  16  Coqd. 
LJl.A.(N.S.)  1174.  71,  41  Am.  Dec  121.    Aa  to  whether 

6.  Converse  v.  Sickles,  146  K.  Y.  an  ezecation  creditor  of  the  fraudu- 
200,  40  N.  E.  777,  48  A.  S.  R.  790.      lent  buyer  ia  entitled  to  protection, 

7.  Benesch  v.  Warner,  12  Colo,  see  supra,  par.  699. 
634,  21  Pac  706,  13  A.  8.  R.  254; 
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Whem  the  seller  cannot  rebover  all  the  goods  in  his  action  of  replevin 
he  still  has  a  right  of  action  against  the  huyer,  not  on  ^e  contract,  but 
on  the  theory  of  the  conversion  of  the  goods  not  found.^^  It  has  also 
been  held  that  trespass  may  be  maintained  by  the  defrauded  seller.^^ 
615.  Action  of  Deceit. — The  seller  may  maintain  an  action  of 
deceit  against  the  fraudulent  buyer.^'  And  if  possession  of  property 
is  obtained  by  falsely  representing  a  note,  which  is  given  in  exchange 
therefor,  to  be  good,  ^ereas  it  was  worthless,  and  well  known  to  be  so 
at  the  time  that  the  representations  were  made,  the  party  defrauded 
may  bring  an  action  of  deceit  to  recover  the  loss  that  he  has  sustained, 
without  either  informing  the  other  party  that  the  note  has  not  been 
paid,  or  without  seeking  its  payment.^*  The  advantage  in  bringing 
this  form  of  action  where  the  buyer  is  insolvent  and  the  property  can- 
not be  got  at  is  to  enable  the  seller  to  found  a  ground  for  the  arrest  of 
the  buyer  or  to  prevent  bis  discharge  in  bankruptcy  from  operating  as 
a  discharge.^*  In  some  cases,  where  the  charge  of  fraud  is  based  on 
the  intention  of  the  buyer  not  to  pay,  a  distinction  is  made  between  the 
right  of  the  seller  to  maintain  an  action  of  deceit  and  his  right  to 
rescind  and  recover  the  property,  and  while  he  may  resort  to  the  latter 
remedy  he  is  denied  the  right  to  maintain  an  action  of  deceit.'*  The 
measure  of  damages  in  case  an  action  of  deceit  is  brought  is  the  actual 
value  of  the  goods  and  not  necessarily  ihe  price  agreed  to  be  paid  by 
the  buyer.^'  The  fact  that  the  seller  has  secured  a  judgment  against 
the  buyer  for  the  price  has  been  held  not  to  affect  his  right  to  sue 
him  in  an  action  of  deceit,  as  both  actions  are  consistent  and  founded 
on  the  existenpe  and  affirmance  of  the  sale.'*  Other  cases,  however, 
have  taken  the  view  that  the  seller  by  suing  for  the  price  after  knowl- 

11.  Silvey  v.  Tift,  123  Ga.  804,  61  Co.  v.  Owings,  140  N.  C.  603,  63  S. 
S.  E.  748,  1  L.R.A.(N.S.)  386.  E.  345,  6  Aim.  Cas.  211,  8  L.R.A. 

12.  Fariey  v.  Lincoln,  61  N.  H.  677,  (N.S.)  582.  As  to  execution  against 
12  Am.  Rep.  182;  Gary  v.  Hotailing,  the  person  generally,  see  Exbcdtioms, 
1  Hill  (N.  Y.)  311,  37  Am.  Dec.  323.  vol.  10,  p.  1383  et  seq.  As  to  the  efEect 

13.  Looisville  Dry  Qoods  Co.  v.  of  a  discharge  in  bankruptcy  gener- 
Lanman,  135  Ky.  163, 121  S.  W.  1042,  ally  on  debts  created  by  fraud,  see 
135  A.  S.  B.  451,  28  LJl.A.(N.S.)  Bankruptot,  vol.  3,  p.  338  et  aeq. 
363;  Eaton,  Cole,  etc.,  Co.  v.  Aveiy,  16.  People  v.  Healy,  128  111.  9,  20 
83  N.  Y.  31,  38  Am.  Rep.  389;  Tindle  N.  E.  692,  15  A.  S.  R.  90  and  note. 
V.  Biikett,  171  N.  Y.  520,  64  N.  E.  17.  John  V.  FarweU  Co.  v.  Wolf, 
210,  89  A.  S.  K.  822;  John  V.  Fanvel!  96  Wis.  10,  70  N.  W.  289.  71  N.  W. 
Co.  V.  Wolf,  96  Wis.  10,- 70  N.  W.  109,  65  A.  S.  R.  22,  37  LJI.A.  138. 
289,  71  N.  W.  109,  65  A.  S.  R.  22,  18.  Standard  Sewing  Machine  Co. 
37  L.R.A.  138.  v.  Owings,  140  N.  C.  503,  53  S.  E. 

14.  Alexander  v.  Dennis,  9  Port.  345,  6  Ann.  Cas.  211  and  note,  8 
(Ala.)  174,  33  Am.  Dee.  309.  L.R.A.(K.S.)  582  (the  second  action 

16.  Louisville  Dry  Goods  Co.  v.  used  as  ground  for  the  oivil  arroBt  of 
Lanman.  135  Ky.  163,  121  S.  W.  the  buyer  and  upheld). 
1042,  135  A.  S.  R.  451,  28  L.R,A.     Note:  8  LJLA.(N.S.)  583. 
(N.S.)  363;  Standard  Sewing  Mach. 
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edge  of  the  fraud  of  the  buyer  waives  his  right  to  sue  for  damages  for 
the  fraud.i*  According  to  the  better  view  if  the  seller  while  the  con- 
tract remains  wholly  executory,  and  after  knowledge  of  the  buy^'s 
fraud,  performs  the  contract  on  his  part,  be  waives  any  action  he 
otherwise  might  have  maintained  for  damages.***  Accordingly  a  seller 
who  has  been  induced  by  fraud  to  enter  into  an  executory  contract  of 
sale  waives  his  right  to  maintain  an  action  for  damages  if,  after 
discovering  the  fraud,  he  performs  the  contract  by  delivering  the 
property  and  receiving  the  price.*  Where  the  buyer  fraudulently 
takes  advantage  of  the  seller's  intoxicated  condition  to  procure  a  con- 
tract for  the  purchase  of  his  property  at  an  inadequate  price,  it  has 
been  held  that  the  latter  may  sue  for  damages  for  the  deceit  without 
offering  to  rescind  the  contract.' 

616.  Assumpsit  for  Price  or  Value. — If  a  sale  on  credit  is  induced 
by  the  fraudulent  representations  of  the  buyer  as  to  his  financial  con- 
dition the  seller  cannot,  it  would  seem  on  principle  and  it  has  been 
so  held,  rescind  the  sale  as  regards  the  term  of  credit  and  sue  in 
assumpsit  for  the  price  or  what  the  goods  were  reasonably  worth  before 
the  expiration  of  the  term  of  credit,  as  such  action  ia  founded  oa 
ihs  contract  and  the  law  will  not  imply  a  different  contract,  and  fur- 
thermore, an  action  on  the  contract  with  knowledge  of  the  fraud 
would  constitute  a  waiver  of  the  seller's  right  to  rescind.'  The  view  has 
been  taken,  however,  that  the  seller  may  treat  the  sale  as  a  sale  for 
cash,  thus  rescinding  in  part  as  to  the  term  of  credit,  and  sue  for  the 
price  of  the  goods  before  the  term  of  credit  has  expired.*  It  has  been 
held,  and  it  seems  properly,  that  if  the  buyer  has  resold  the  goods  or  a 
part  thereof,  the  seller,  after  recovering  those  which  he  can  reach,  may 
waive  the  tort  as  to  the  balance  and  maintain  assumpsit  for  the  pro- 
ceeds, on  the  implied  promise  to  pay  for.  property  wrongfully  appro- 
priated.* If  the  buyer  by  fraudulent  representations  induces  ^e  seller 

19.  Palmer  v.  Preston,  45  Vt.  154,  Notes:  3  L.RA.(N.S.)  908-909;  7 

12  Am.  Rep.  191.  Ann.  Cas.  646. 

Note:  8  L.R.A.(N.S.)  583.  See  supra,  par.  610  et  seq.,  as  to 

30.  Simon   v.   Goodyear   Metallic  waiver  of  the  seller's  right  to  rescind. 

Rubber  Shoe  Co.,  105  Fed.  573,  44  C.  4,  Tatium  v.  Ackennan,  148  Cah 

C.  A.  612,  52  L.R.A.  745.  357^  gS  Pac.  151,  113  A.  S.  R.  27(i. 

Notes:  7  Ann.  Cas.  280;  20  Ann.  j                 54^  3  L.R.A.tN.S.l  908. 

JPv.        1-     wii-       -7-7  A  L.  See  also  Kellogg  v.  Turpie.  93  III. 

'^A-       s' ^783  V  AnTcL  ^  ^'  ^          ^'^P"         <«*^^"K  to 

fL:R.i.(kI-)  Sl'and^noie'^"-  ^        ^""^  ^'"^ 

2.  Baird  V.  Howani.  51  Oluo  St.  57.  to  follow  Uion)^ 

36  N.  E.  732,  46  A.  S.  R.  550,  22     Nottt:  3  L.R.A.(N.tj.)  908,  7  Ajul 

LRA  846  Cas.  544. 

3. '  Kellogg  V.  Turpie,  93  111.  265,  6,  Silvey  v.  Tift,  123  Ga.  804,  51 
34  Am.  Rep.  163;  Jacobs  v.  Shorey,  S.  E.  748, 1  L.R.A.(N.S.)  386;  Sleeper 
48  N.  H.  100,  97  Am.  Dec  586.  v.  Davis,  64  N.  H.  60,  6  Atl.  201,  10 
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to  take  the  note  of  a  third  penon  in  payment  for  the  goods,  the  seller 
may  sue  the  bayer  in  assumpsit  for  the  price,'  and  he  may  maintain 
sufdi  action  fortiiwith  though  the  note  is  payable  at  a  future  day.' 

617.  Suit  in  Equity. — Since  the  defrauded  seller  has  an  adequate 
remedy  at  law,  he  cannot  ordinarily  maintain  a  bill  in  equity  for 
relief.*  Still  it  has  been  said  that  a  defrauded  seller  may  sue  to  enforce 
his  right  of  rescission  either  at  law  or  in  equity,*  and  where  the  trans- 
action has  been  complicated  by  the  intervention  of  the  rights  of  third 
persons  claiming  under  the  buyer,  a  bill  in  equity  to  set  aside  the  sale 
has  been  upheld,  and  usually  so  without  the  propriety  of  the  remedy 
being  questioned.**  Where  a  court  of  equity  has  assumed  jxirisdiction 
to  grant  relief  it  m^  award  to  the  seller  damages  based  on  the  Tfdue  of 
property  which  cannot  be  secured  and  returned.** 

618.  FoUoving  Proceeds  of  Goods. — ^The  defrauded  seller  may  not 
only  follow  the  goods  into  the  hands  of  ihe  fraudulent  buyer  or  one 
taking  under  the  buyer  and  not  entitled  to  protection  as  a  bona  fide 
purchaser  for  value,  but  he  may  also  follow  the  proceeds  where  they 
can  be  identified  under  the  general  doctrine  of  following  trust  funds.*^ 
And  it  has  been  held  that  since  a  judgment  in  replevin  based  on  an 
admission  that  no  demand  for  the  return  of  the  goods  replevied  had 
been  made,  when  such  demand  was  necessary  to  sustain  an  action,  is 
no  more  than  an  adjudication  that  the  action  was  prematurely 
brought,  and  does  not  estop  the  seller,  after  paying  to  the  sheriff  levy- 
ing on  the  goods  at  the  instance  of  creditors  of  the  fraudulent  buyer 
the  value  of  the  goods  which  were  the  subject  of  the  action  of  replevin, 
from  maintaining  an  action  against  him  to  recover  the  sum  so  paid 
on  the  ground  that  sueh  goods  were  procured  from  the  seller  l:^  means 
of  a  fraudulent  sale,  which,  after  the  discovery  of  the  fraud,  he 
rescinded.**  Where  the  fraudulent  buyer  has  sold  the  goods  and 
thereafter  made  an  assignment  for  the  benefit  of  creditors  the  seller 
has  been  held  entitled  to  follow  the  proceeds  of  the  sale  into  the  hands 

A.  S.  r!  377.  See  ateo  Kellogg  v.  Tur-  1  Paige  (N.  Y.)  492,  Ifl  Am.  Dec.  444; 

pie,  93  HI.  265,  34  Am.  Dee.  163.  American    Sugar    Refining    Go.  v. 

6.  Hoopes  T.  Strasborger,  37  Ud.  Fancber,  146  N.  Y.  562,  40  N.  E.  206, 
39J,  11  Am.  Rep.  538.  27  L.R.A.  767, 

7.  See  Bupra,  par.  272.  11.  Sevan  v.  Talbot,  152  Cal.  142, 

8.  American  Sugar  Refining  Co.  v.  94  Pac.  238,  17  L.R.A.(N.S.)  1066. 
Fancber,  145  N.  Y.  552,  40  N.  E.  206,  12.  Montgomery  v.  BueyruB  Macb. 
27  L.R.A.  757.    See  Equht,  vol.  10,  Works,  92  U.  S.  257,  23  U.  S.  (L. 
p.  316  et  seq.  ed.)  656;  Gillespie  v.  J.  C.  Piles,  178 

9.  Smith  v.  Ryan,  191  N.  Y.  452,  Fed.  886,  102  C.  C.  A.  120,  44  L.R.A. 
84  N.  E.  402,  123  A.  S.  R.  609,  14  (N.S.)  1;  American  Suger  Refining 
Ann.  Cas.  505,  19  L.R.A.(N.S.)  481.  Co.  v.  Fancber,  145  N.  Y.  552,  40  N. 

10.  Fecbheimer  v.  Baum,  37  Fed.  E.  206,  27  L.R.A.  757.   As  to  follow- 
Bep.  167,  2  L.R.A.  153;  Arnold  v.  ing  trust  property,  see  Trusts. 
Hagerman,  45  N.  J.  Eq.  186,  17  Atl.     13.  Converse  v.  Sickles,  146  N.  T- 
93,  14  A.  S.  R.  712:  DureU  v.  Haley,  200,  40  N.  E.  777,  48  A.  S.  R.  790. 
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of  the  assignee  by  whom  the  price  was  collected  from  the  second  pur- 
chasers.^^ So  where  the  buyer  has  become  bankrupt  and  the  goods 
have  been  sold  under  the  order  of  a  court  of  bankruptcy,  as  perishable, 
the  seller  may  assert  his  right  to  the  proceeds.^* 


619.  Rule  of  Caveat  Emptor  Generally.— Caveat  emptor  is  the  gen- 
eral common  law  rule  as  to  the  sale  of  chattels  and  U  the  article  is 
unsound,  to  entitle  the  buyer  to  relief,  he  must  rely  either  on  a  war- 
ranty or  fraud."  The  tendency  of  the  modern  cases  is  to  construe 
affirmations  on  the  part  of  the  seller  as  to  the  quality  or  condition  of 
the  subject  matter  as  warranties  for  the  purpose  of  affording  relief  to 
the  buyer,  and  thus  to  narrow  to  a  large  extent  the  full  operation  of 
the  rule  of  caveat  emptor.*'  At  an  early  date  an  exception  to  the  rule 
of  caveat  emptor  was  made  in  respect  to  the  sale  of  goods  of  which  the 
buyer  had  no  opportunity  of  inspection,**  but  the  mere  fact  that  the 
inspection  would  be  inconvenient  or  difficult  is  not  equivalent  to  its 
impracticability. 

620.  NondiscloBore  of  Patent  Defects. — ^Where  there  is  a  patent  or 
open  defect  in  the  article  sold  which  could  be  discovered  by  such  an 
examination  as  a  careful  and  prudent  man  would  ordinarily  make,  the 
mere  failure  of  the  seller  to  disclose  the  defect  to  the  buyer,  if  there 
was  no  artifice  used  to  conceal  it,  does  not  constitute  fraud,**  nor  does 

14.  American  Sugar  Refining  Co.     18.  Note:  90  Am.  Dee.  427. 

V.  Fancher,  145  N.  Y.  662,  40  N.  B.  19.  Hyatt  v.  Boyle,  5  Gill  *  J. 
206,  27  L.R.A.  757.  (Md.)  110,  25  Am.  Dec.  276. 

15.  Gillespie  v.  J.   C.  Piles,   1V8      Note:  90  Am.  Dec  427. 

Fed.  886,  102  C.  C.  A.  120,  44  L.B.A.  As  to  the  buyer's  right  of  inspec- 
(N.S.)  1.  tion,  see  supra,  par.  256.  As  to  oppor- 

16.  Kohl  V.  Lindley,  39  HI.  195,  89  tunity  for  inspection  as  affecting  the 
Am.  Dec.  294;  Merchants,  etc.,  Sav.  transaction  as  a  sale  sample,  see 
Bank  V.  Fraze,  9  Ind.  App.  161,  36  supra,  485.  .  - 

N.  E.  378,  53  A.  S.  R.  341;  Hight  v.     20.  Kitchin  v.  Long,  67  Fla.  72, 

Bacon,  126  Mas.  10,  30  Am.  Rep.  64  So.  429,  L.R.A.1917C  617;  Kohl 

639;  Kircher  v.  Conrad,  9  Mont.  191,  v.  Lindley,  39  111.  195,  89  Am.  Dec. 

23  Pac.  74,  18  A.  S.  R.  731,  7  L.R.A.  294;  Brown  v.  Gray,  51  N.  C.  103. 

471;  Stewart  v.  Steams,  63  N.  H.  99,  72   Am.   Dec.   563;   McFarlane  v. 

56  Am.  Rep.  496;  Fleicing  v.  Slocum,  Moore,  1  Overt.  (Tenn.)  174,  3  Am. 

18  Johns.  (N.  Y.)  403,  9  Am.  Dec.  Dec.  752;  Wintz  v.  Morrison,  17  Tex. 

224;  People's  Bank  v.  Bogart,  81  N.  372,  67  Am.  Dec  658;  Mamlock  v. 

Y.  101,  37  Am.  Rep.  481;  Brown  v.  Fairbanks,  46  Wis.  415,  1  N.  W.  167, 

Gray,  51  N.  C.  103,  72  Am.  Dec.  563;  32  Am.  Rep.  710.    See  also  Frenzel 

Hadley  v.  Clinton  County  Importing  v.  Miller,  37  Ind.  1,  10  Am.  Dec.  62; 

Co.,  13  Ohio  St.  502,  82  Am.  Dec  Court  v.  Snyder,  2  Ind.  App.  440,  28 

454;  Weimer  v.  Clement,  37  Pa.  St  N.  E.  718,  50  A.  S.  R.  247. 
147,  78  Am.  Dec.  411.  Notes:  90  Am.  Dee.  429;  L.B.A. 


Fmud  of  Seller 


Note:  90  Am.  Dec.  426. 
17.  See  supra,  par.  426  et  seq. 
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it  afford  any  ground  for  a  resdsnon  of  (he  conttaoL*  Thus  in  cdae  bf 
the  sale  of  a  hay  rick,  where  the  seller  was  silent  but  used  no  artifice  to 

induce  the  sale,  and  proper  diligence  would  have  enabled  the  buyer 
to  determine  the  unsound  condition  of  the  hay,  a  charge  of  fraud  can- 
not be  based  on  the  seller's  failure  merely  to  disclose  its  condition.* 
The  civil  law  differs  from  the  common  law  rule  of  caveat  emptor  and 
the  rule  there  adopted  is  caveat  venditor,  and  requires  him  to  disclose 
every  material  fact  within  his  knowledge  and  unknown  to  the  pur^ 
chaser  which  might  have  an  influence  in  making  liie  contract,  as 
otherwise  it  was  conudered  that  the  parties  would  not  stand  on  an 
equal  ground.' 

621.  Nondisclosure  of  Latent  Defects. — ^Undoubtedly  according  to 
both  the  early  and  modem  eases,  if  the  defects  are  latent  no  charge  of 
fraud  can  be  based  on  the  seller's  failure  to  disclose  them  if  he  had  no 
knowledge  thereof,^  and  there  is  authority  for  the  view  that  if  there 
are  latent  defects  in  the  subject  matter  of  a  sale  of  which  the  seller  has 
knowledge  and  of  which  the  buyer  is  unaware,  the  law  does  not  require 
that  he  disclose  such  defects,  under  the  pmalty  of  being  charged  with 
fraud,  if  he  is  guilty  of  no  artifices  or  evasions,'  but  the  general  rule 
is  that  if  the  defect  is  latent  and  not  subject  to  discovery  on  a  reason- 
able examination,  the  seller,  if  he  has  knowledge  thereof,  is  bound  to 
disclose  the  same,  and  his  failure  to  do  so  may  be  made  the  basis  of  a 
charge  of  fraud.*  Failure  to  make  such  disclosure  is  to  be  deemed,  it 
seems,  fraud  in  law  without  regard  to  the  intention  to  deceive. 
Whether  the  charge  of  fraud  is  based  on  actual  misrepresentaions  or 
alleged  fraudulent  concealment,  there  must  be  fraud,  and  to  decide 


X.  Stewart  V.  Bugin,  4  Uo.  245,  28  <.  Cony  v.  Sylvia,  192  Ala.  550,  68 

Am.  Dab.  34&  So.  891,  Ann.  Ces.  1917E  1062;  Kit- 

2.  EoU  V.  lindl^,  30  HI.  105,  89  chen  r.  Long,  67  Fla.  72,  64  So.  420, 
Am.  Dee.  204.  L.R.A.1917C  617;  Hughes  v.  Robert- 

3.  KoU  V.  Undley,  30  Dl.  105,  80  son,  1  T.  B.  Mon.  (Ky.)  215,  15 
Am.  Dee.  204.  Am.  Dee.  104;  French  v.  Vining,  102 

4.  Hyatt  v.  Boyle,  5  Gill  &  J.  Mass.  132,  3  Am.  Rep.  440;  Cecil  v. 
(Ud.)  UO,  25  Am.  Dec.  276;  Hadley  Spuiger.  32  Mo.  462, 82  Am.  Deo.  140; 

CUntim  County  Importing  Co.,  13  Hoe  v.  Sanborn,  21  N.  T.  562,  78  Am. 

Ohio  St  502,  82  Am.  Dec.  454;  Puis  Deo.  163;  Bzown  v.  Gray,  fil  N.  C. 

V.  Hombeek,  24  Okla.  288,  103  Pac.  103,  72  Am.  Dee.  563;  Hadley  v. 

665,  138  A.  S.  R.  883,  20  L.RA.  Clinton  County  Importing  Co.,  13 

(N.S.)  202  and  note;  Weetmoreland  Ohio  St  602,  82  Am.  Dee.  454;  Pnia  v. 

Dixon,  4  Hayw.  (Tenn.)  223,  0  Hombeek,  24  Okla.  288, 103  Pac.  665, 

Am.  Dec- 763.  138  A.  S.  R.  883,  20  L.RA.(N.S.) 

6.  Frenjsel  v.  Miller,  37  Ind.  1,  10  202  (cattle  infected  with  fever  ticks) ; 

Am.  Dec.  62;  Court  v.  Snyder,  2  Ind.  McFarlane  v.  Moore,  1  Overt.  (Tenn.) 

App.  440,  28  N.  E.  718,  50  A.  S.  R.  174,  8  Am.  Dee.  762  (health  of  a 

247.  See  also  Ward  v.  Hobbs,  4  App.  slave) ;  Winta  v.  Morrison,  17  Tex. 

Cas.  13,  48  L.  J.  Q.  B.  281,  40  L.  T.  372.  67  Am.  Dee.  658. 

K.  S.  73,  27  W.  R.  114,  3  Eng.  Bol.  Notea:  6  Am.  Dec  118;  15  Am.  Dec 

Cas.  124.  106  ;  44  Am.  Dee.  280;  00  Am.  Dec 

Note:  LBAJ017C  620.  420. 
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whether  there  ia  fraud,  knowledge  of  the  fact  misrepresented  or  not 
communicated  ia  most  important  In  both,  there  must  be  an  inten- 
tion to  deceive;  but  this  intention  may  be  imputed,  and  in  some  cases 
will  be  ctmclusively  imputed,  upon  the  principle  that  a  party  must  be 
presumed  to  intend  the  necessary  consequence  of  his  own  acts  or  con- 
duct. If  a  seller  omits  to  disclose  a  latent  defect,  which  it  was  under 
the  circumstances  his  duty  to  disdoae,  and  by  such  omisaon  receives, 
as  purchase  money,  many  times  the  real  value  of  the  article,  he  cannot 
say,  in  answer  to  the  action  of  the  purchaser  for  a  deceit,  tiiat  none  was 
intended.^  Want  of  title  seems  to  be  regarded  as  in  iho  nature  of  a 
latent  defect  and  it  has  been  held  that  one  selling  personal  property, 
knowing  he  has  no  title,  and  concealing  that  fact  from  the  purchaser, 
is  liable  for  fraud ;  ^  and  it  has  been  held,  in  case  of  a  sale  of  a  ship 
en  voyage,  that  the  failure  of  Uie  seller  to  disclose  that  he  had  encum- 
bered the  freight  to  be  earned  on  the  voyage  constituted  an  actionable 
'  fraud.*  The  duty  to  make  disclosure  of  latent  defects  is  especially 
imposed  where  the  buyer  inquires  of  the  seller  whether  there  are  any 
latent  defects  of  which  he  has  knowledge,  and  in  such  a  case  the  seller 
must  make  a  full  and  positive  disclosure.^*  If  the  property  is  sold  with 
all  its  faults,  or  whether  sound  or  unsound,  the  seller  is  not  required 
to  disclose  latent  defects  of  which  he  has  knowledge,  provided  he  doe;; 
nothing  to  mislead  the  buyer  or  conceal  or  prevent  the  discovery  of 
such  defects.^^  There  is  no  obligation  whatsoever  on  the  defendant 
in  execution  to  disclose  defects  in  the  property  exposed  to  sale  by  the 
sheriff,  and  failure  to  disclose  the  same  will  not  render  him  liable  to 
an  action  of  deceit ;  the  sheriff  and  not  the  execution  debtor  is  regarded 
in  such  a  case  as  the  seller.'^  On  the  other  hand  the  sheriff  may  incur 
a  personal  liability  by  reason  of  his  fraudulent  misrepresentations  or 
concealment  of  d^ects  either  in  the  title  or  condition  of  the  property 
exposed  to  sale.^' 

622.  Misrepresentations  Generally. — False  and  fraudulent  misrep- 
resentations by  the  seller  as  to  the  subject  matter  of  the  contract  may 
constitute  fraud  for  which  the  buyer  may  maintain  an  action  for  dam- 
ages or  rescind  the  sale,  and  as  a  general  rule  every  wilful  misrepre- 
sentation by  the  seller  in  respect  to  a  fact  affording  a  material  induce- 


7.  Hadley  v*  Clinton  Connty  Ln- 
porting  COf  13  Ohio  St.  502,  82  Am. 
Dee.  464^ 

8.  Gon^  V.  Sylvia,  192  Ala.  560,  68 
So.  801,  Ann.  Caa.  lOlTG  1052;  Jar- 
lett  V.  Goodnow,  39  W.  Vo.  602,  20 
S.  E.  675,  32  LJI.A.  321.  As  to  the 
implied  warranty  of  title,  see  supra, 
par.  454. 

9.  Gorry  v.  Sylvia,  102  Ala.  660, 
68  So.  801,  Ann.  Gas.  1917E  1052. 

10.  Bakar  v.   Seahom,   1  Swan 


(Tenn.)  54.  55  Am.  Dee.  724. 

11.  Wert  V.  Anderson,  9  Conn.  107, 
21  Am.  Dee.  737;  Ward  v.  Hobfaa,  4 
App.  Gas.  13,  48  L.  J.  Q.  B.  281,  40 
L.  T.  N.  S.  73,  27  W.  B.  114,  3  Eng. 
Rul.  Gas.  124. 

Note:  3  Eng.  Rul  Caa.  137. 

12.  Hart  v.  Hampton,  7  T.B.  Hon. 
(Ky.)  381,  18  Am.  Dee.  186. 

18.  Bartholomew  v.  Warner,  32 
Conn.  08,  85  Am.  Dee.  251.  See  Ex- 
aounoMS,  vol  10,  p.  1300-1301. 
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ment  to  the  sale  and  which  operates  to  deceive  the  buyer  may  be  made 
the  basis  of  a  charge  of  fraud.**  It  is  not  essential  to  found  a  charge 
of  fraud  that  a  misrepresentation  be  directly  made ;  if  a  false  impres- 
sion is  made  by  words  or  acts  in  order  to  mislead  and  has  such  effect^ 
it  may  be  sufficient.**  Fraudulent  representations  may  be  as  well  by 
arts  or  artifices  calculated  to  deceive  as  by  positive  assertions,**  and 
concealment,  when  a  duty  to  disclose  is  imposed  on  the  seller,  may 
form  the  basis  of  a  charge  of  fraud  as  in  case  of  active  misrepresenta- 
tions.*^ In  case  of  the  sale  of  a  patent  right  it  has  been  held  that  a 
charge  of  &aud  may  be  based  on  false  representations  as  to  its  value 
and  usefulness.*^  On  the  other  hand  the  same  rule  has  been  applied 
to  the  sale  of  patent  rights  as  to  other  personal  property,  and  such 
representations  have  been  held  not  to  be  the  basis  of  a  charge  of 
fraud.** 

623.  Time  of  Making  of  Uisrepresentations. — In  order  that  a 
charge  of  fraud  may  be  based  on  false  representations  by  the  seller  it 
is  not  nectary  that  they  be  made  at  the  exact  time  of  the  sale;  it  is 
sufficient  if  they  were  made  in  view  of  and  to  induce  the  buyer  to  make 
the  purchase  and  in  fact  had  mch  effect.^  Thus  a  charge  of  fraud  has 
been  sustained  where  the  seller  exhibited  a  mule  to  a  proposed  buyer^ 

14.  Whitworth  t.  Thomas,  83  Ala.  of  a  mining  lease  that  the  eroimd  has 

308,  3  So.  781,  3  A.  S.  R.  725;  West  not  been  mined,  and  that  it  has  been 

V.  Anderson,  9  Conn.  107,  21  Am.  prospected  by  digging  shafts  to  the 

Dec  737;  Mor^onse  t.  Northrop,  33  ore  and  then  left,  are  not  matters  of 

Conn.  380,  88  Am.  Deo.  211;  Banie  opinion  but  itatonenta  of  fact  npon 

V.  Miller,  104  Oa.  312,  30  S.  E.  840,  which  a  charge  of  fraud  may  be 

69  A.  S.  R.  171;  Frenzel  v.  Miller,  37  based. 

Ind.  1,  10  Am.  Dec  62;  Dowagiac  As  to  frand  in  the  sale  of  mines 

Mfg.  Co.  V.  Gibson,  73  la.  526,  35  generally,  see  Mines,  vol.  18,  p.  1181. 

N".  W.  603,  6  A.  S.  R.  697;  Hanka  v.  16.  Stewart   v.   Wyoming  Cattle 

McKee,  2  Litt  (Ky.)  227,  13  Am.  Ranche  Co.,  128  U.  S.  383,  9  S.  Ct. 

Dec  265   (miarepr«sentatioQ  in  sale  101,  32  U.  S.  (L.  ed.)  439;  Howard 

of  a  slave  of  the  degree  to  which  v.  Gould,  28  Vt  623,  67  Am.  Dec 

asthma,  with  which  she  was  aCQieted,  728. 

had  progressed) ;  Ripley  v.  Case,  78  16.  Groyle  v.  itoam,  90  Pa.  St  250, 

Mich.  126,  43  N.  W.  1097,  18  A.  S.  R.  35  Am.  Rep.  654. 

428;  Kendrick  v.  Ryus,  225  Mo.  150,  17.  Keen  v.  James,  39  N.  J.  Eq. 

123  S.  W.  937,  13j5  A.  S.  R.  585  ;  527,  51  Am.  Rep.  29.  As  to  the  duty  to 

Stewart  t.  Steams,  63  N.  H.  99,  56  disclose  latent  defects,  sea  the  next 

Ajd.  Rep.  496 ;  Mayer  v.  Dean,  115  preceding  paragraph. 

Y.  556^  22  N.  E.  261,  6  L.RA.  18.  Page  v.  Dickerson,  28  Wis.  694, 

540;  Fargo  Gas,  etc,  Co.  v.  Faigo  9  Am.  Rep.  532. 

Gas,  etc.,  Co.,  4  N.  D.  219,  59  N.  W.  19.  Neidefer  v.  Chastain,  71  Ind. 

1066,  37  L.R.A.  593;  Wintz  v.  Mor-  363,  36  Am.  Rep.  198.   As  to  repre- 

rison,  17  Tex.  372,  67  Am.  Dec.  658.  sentations  as  to  value  generally,  see 

Notes:  6  Am.  Dee.  118;  90  Am.  infra,  par.  633. 

Dec.  426;  37  L.R.A.  593.  20.  Harris  v.  Mollins,  32  Oa.  704, 

In  Kendrick  v.  Ryus,  225  Mo.  150,  70  Am.  Dec.  320;  Keen  v.  James,  39 

123  S.  W.  937, 135  A.  S.  R.  585,  it  is  N.  J.  Eq.  527,  61  Am.  Rep.  20, 
held  that  representations  by  the  seller 
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and  at  that  time' represented  the  animal  sound,  knowing  the  contrary, 
even  though  the  seller  afterwards  said  to  the  proposed  buyer  that  "the 
animal  will  be  sold  in  a  short  time  at  auction,  and  you  will  then  have 
a  chance  to  buy  him/'  and  about  an  hour  subsequently  the  mule  was 
offered  for  sale  at  auction,  and  the  proposed  buyer  purchased  it  rely- 
ing on  the  prior  representations  of  the  seller.' 
•  624.  Misrepresentations  by  or  to  Third  Persons^ — ^It  is  clear  that 
mere  fraud  of  a  third  person  which  induces  the  purchase  of  goods  will 
not  give  the  purchaser  a  right  to  rescind  the  contract,  if  the  seller  is 
not  a  party  to  the  fraud;  in  such  a  case  the  contract  must  stand  and 
the  buyer  must  resort  to  his  remedy  against  such  third  person.*  On 
the  other  hand  the  misrepresentations  need  not  be  made  directly  by 
the  seller;  it  is  sufficient  in  case  they  are  made  by  a  third  person  that 
it  was  at  the  instigation  of  the  seller,  and  that  it  was  so  made  may  be 
proven  by  circumstantial  evidence.'  So,  though  misrepresentations 
by  the  seller  as  to  value  cannot  ordinarily  be  made  the  basis  of  a  charge 
of  fraud,*  misrepresentations  by  a  third  person  are  placed  on  a  dififer- 
ent  basis.  The  distinction  between  the  two  cases  is  marked  and  obvi- 
ous; in  the  one,  the  buyer  is  aware  of  his  position;  he  is  dealing  with 
the  owner  of  the  property,  whose  aim  is  to  secure  a  good  price,  and 
whose  interest  it  is  to  put  a  high'  estimate  upon  his  property,  and  whose 
great  object  is  to  induce  the  purchaser  to  .make  the  purchase;  while  in 
the  other,  the  man  who  makes  the  false  assertions  has,  apparently,  no 
object  to  gain;  he  stands  in  tiie  situation  of  a  disinterested  person,  in 
the  light  of  a  friend,  who  has  no  motive  or  intention  to  depart  from  the 
truth,  and  who  thus  throws  the  buyer  off  his  guard,  and  exposes  him 
to  be  misled  by  the  deceitful  representations.^  To  entitle  a  purchaser 
to  relief  from  false  representations,  it  is  not  necessary  that  they  should 
be  made  to  him  by  the  seller  directly.  If  they  are  made  to  a  third  per^ 
son  with  the  intent  that  they  shall  reach  the  purchaser  and  be  acted 
on  by  him  in  the  manner  occasioning  injury,  or,  more  broadly,  if  they 
are  made  with  the  intent  of  their  influencing  everyone  to  whom  they 
may  be  communicated,  or  who  may  read  or  hear  about  them,  one  of 
the  latter  class  of  persons  will  be  in  the  same  position  as  one  to  whom 
the  representations  are  communicated  directiy.* 

625.  Artifices  to  Conceal  Defects^ — ^If  a  seller  resorts  to  artifices  to 
conceal  defects  a  charge  of  fraud  may  be  based  thereon ; '  and  though 

1.  Hftiris  V.  Mnllins,  32  Oa.  704,  79     3.  Rees  v.  Jackson,  64  Pa.  St  486, 


2.  Compton  v.  Bunker  Hill  Bank,      4.  See  infra,  par.  633. 
0  111.  301,  3  Am.  Rep.  147;  Nash  v.     6.  Kenner  v.  Harding,  85  DL  264, 

Minnesota  Title  Insurance,  etc.,  Co.,  28  Am.  Rep.  615. 
163  Mass.  574,  40  N.  E.  1039,  47  A.     6.  Note:  85  A.  S.  R.  373. 
S.  R.  489,  28  L.R.A.  753;  Bank  v.     7.  Mamlock  v.  Fairbanks,  46  WU. 

Loooey,  99  Tenn.  278,  42  S.  W.  149,  415, 1  N.  W.  167,  32  Am.  Rep.  716. 


Am.  Dec.  320. 


3  Am.  Rep.  608. 


63  A.  S.  R.  830,  38  L.R.A.  887. 
Note:  85  A.  S.  B.  374. 


Note:  90  Am.  Dec.  428,  429. 
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ordinaiily  there  is  no  obligation  on  the  part  of  the  seller  to  disclose 
open  or  patent  defects,^  at  the  same  time  tiie  seller  must  not  use  any 
art,  or  practice  any  artifice,  to  conceal  defects,  or  make  any  representap 
tions,  or  do  any  act,  to  throw  the  purchasOT  ofiF  his  guard,  or  to  divert 
bis  eye,  or  to  obscure  his  observation,  or  to  prevent  his  use  of  any  pres- 
ent means  of  information.'  Misrepresentations  made  with  the  intent 
to  deceive  and  divert  the  attention  of  the  buyer  by  lulling  any 
Buq)icion8  appearances  might  have  excited  may  be  made  the  b^is  of 
a  charge  of  fraud,'*  and  where  there  are  defects,  latent  or  open,  though 
ordinE^y  the  seller  is  un^er  no  obligation  to  disclose  the  same  if  the 
£ale  is  expressly  made  subject  to  defects,"  yet  if  by  artifices  or  mis- 
representations aa  to  the  actual  condition  of  the  subject  matter  he  mis- 
leads the  buyer,  a  charge  of  fraud  may  be  based  thereon. '* 

626.  Materiality  of  Representation  and  Negligence  of  Buyer. — ^To 
constitute  a  misrepresentation  a  ground  of  fraud  for  avoiding  the  con- 
tract, or  to  entitle  the  buyer  to  his  action,  it  must  be  in  regard  to  a 
material  fact,  operating  as  an  inducement  to  the  purchase,  and  on 
which  the  buyer  had  a  clear  right  to  rely.  Likewise  the  party  com- 
plaining must  have  been  actually  deceived  thereby;  and,  generally, 
such  representation  must  not  be  mere  matter  of  opinion,  or  in  respect 
of  facts  equally  open  to  the  observation  of  both  parties,  and  concern- 
ing which  the  party  complaining,  hod  he  exercised  ordinary  prudence, 
could  have  attained  correct  knowledge.  If  a  party  blindly  trusts, 
where  he  should  not,  and  closes  his  eyes,  where  ordinary  diligence 
requires  him  to  see,  he  is  willingly  deceived,  and  the  maxim  applies, 
volenti  non  fit  injuria.**  The  unmistakable  drift,  however,  of  the 
decisions  is  towards  the  just  doctrine  that  the  wrongdoer  cannot  shield 
liimself  from  liability  by  asking  the  law  to  condemn  the  credulity  of 
his  victim.  The  falsity  of  the  statement  may  be  apparent  because  the 

8.  See  supra,  par.  620.  379,  20  U.  S.  (L.  ed.)  627;  Jenkens 

9.  Croyle  v.  Moses,  90  Pa.  St  250,.  v.  Long,  19  Ind.  28,  81  Am.  Dec.  374; 
35  Am.  Rep.  654;  Mamlock  v.  Fair-  Frenzel  v.  Miller,  37  Ind.  1,  10  Am. 
banks,  46  Wis.  415,  1  N.  W.  167,  32  Dec.  62;  Neidefer  v.  Chastain,  71 
Am.  Dec.  716.  Ind.  363,  36  Am.  Rep.  198;  Poland  t. 

10.  Wintz  V.  Morrison,  17  Tei.  372,  Brownell,  131  Moss.  138,  41  Am.  Rep. 
67  Am.  Dec  658.  215;  Younger  v.  Hoge,  211  Mo.  444, 

11.  See  supra,  par.  621.  HI  S.  W.  20,  18  LJl,A.(N.S.)  94; 

12.  West  V.  Anderson,  9  Conn.  107,  Page  v.  Parker,  43  N.  H.  363,  80  Am. 
21  Am.  Dec  737;  Harris  v.  Mullins,  Dec  172;  ■Williams  v.  Hicks,  2  Vt 
32  Qa.  704,  79  Am.  Dee.  320:  George  36,  19  Am.  Dec  693;  Mamlock  v. 
V.  Johnson,  6  Humph.  (Tenn.)  36,  Fairbanks,  46  Wis.  415, 1  N.  W.  107, 
44  Am.  Dec.  288;  Baker  v.  Seaborn,  32  Am.  Rep.  716. 

1  Swan  (Tenii.)  54,  55  Am.  Dec     Notes:  81  Am.  Dee.  376  ;  90  Am. 

724;  Wood  v.  Bobbs,  4  App.  Cas.  13,  Dec.  427  ;  32  A.  S.  R.  384  ;  2  L.R.A. 

48  L.  J.  Q.  B.  281,  40  L.  T.  N.  S.  73,  743;  37  L.R.A.  693  et  seq. 
27  W.  R.  114,  3  Eng.  Rnl.  Cas.  124.        See  infra,  par.  631.  as  to  so  called 

13.  Slaughter  t.  Oerson,  13  Wall,  dealer's  talk. 
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thing  misrepresented  is  before  the  buyer,  and  the  most  casual  look  will 
suffice  to  discover  the  falsehood,  no  artifice  being  ined  to  divert  his 

attention ;  or  the  statement  may  carry  its  own  refutation  upon  its  face, 
may  be  so  absurd  or  monstrous  that  it  is  palpably  false;  still  the 
general  rule  is,  and,  on  principle,  must  be,  that  Uie  question  is  prima- 
rily one  of  reliance  by  ihe  buyer  on  the  false  statement  of  the  seller. 
Whether  it  was  wise  for  him  to  rely  on  it,  whether  he  was  prudent  in 
so  doing,  whether  he  is  not  chargeable  with  ne^igence  in  a  certain 
sense  in  not  investigatang — these  inquiries  are,  in  general,  immaterial, 
provided  the  buyer  has  in  fact  been  deceived.^*  As  a  general  rule 
to  found  a  charge  of  fraud  on  the  misrepresentations  of  the  seller,  even 
for  relief  by  way  of  rescission,  they  must  have  resulted  in  damage  or 
prejudice  to  the  buyer.^*  The  question  as  to  whether  a  misrepresenta- 
tion was  material,  whether  relied  on  by  the  buyer  as  a  ground  for  an 
action  of  deceit  or  for  rescission,  has  been  held  a  question  of  law  for 
the  determination  of  the  court.'* 

627.  Reliance  of  Buyer  on  Representations. — The  buyer  most  have 
relied  on  the  alleged  fraudulent  representations  of  the  seller  to  entitle 
him  to  base  a  charge  of  fraud  thereon,*'  and  therefore  if  the  buyer  has 
actual  knowledge  of  the  falsity  of  the  representation  he  cannot  do  so," 
And  ordinarily  when  the  buyer  undertakes  to  make  full  investigation 
of  his  own  and  the  seller  does  nothing  to  prevent  his  investigation 
from  being  as  full  as  he  chooses  to  make  it,  the  buyer  cannot  after- 
wards allege  that  the  seller  made  misrepresentations."  But  the  fact 
that  he  may  have  made  investigation  in  req)ect  to  the  representa- 
tions of  the  seller  will  not  preclude  him  from  basing  a  change  of  fraud 
thereon  if  in  fact  he  relied  on  them  and  was  deceived.***   Thus  a 

14.  Fai^  Oas,  etc.,  Co.  v.  Fai^o     Note :  14  Ann.  Caa.  26L 

Gas,  etc.,  Co.,  4  N.  D.  219,  59  N.  W.  16.  Greenleaf  v.  Gerald,  94  Me.  91, 

1066,  37  L.R.A.  693  and  note.  46  Atl.  799,  80  A.  S.  R.  377,  60  L.R.A. 

15.  Southern  Development  Co.  v.  642.  See  Fraud  and  Deceit,  voL  12, 
Silva,  125  U.  S.  247,  8  S.  Ct.  881,  31  p.  447. 

U.  S.  (L.  ed.)  678;  Campbell  v.  Whit-  17.  Meland  v.  Toungberg,  124  Minn, 

tingham,  5  Marsh.  (Ky.)  96,  20  Am.  446,  145  K.  W.  167,  Ann.  Cas.  191&B 

Dec  241;  Meland  v.  Youngberg,  124  775  and  note. 

Minn.  446,  145  N.  W.  167,  Ann.  Cas.  18.  Connersville    v.    Wadleigh,  7 

lOl&B  775;  Jakway  v.  Proudfit,  76  Blackf.  (Ind.)  102,  41  Am.  Dee.  214. 

Neb.  62, 109  N.  W.  388, 14  Ann.  Caa.  19.  Southern  Development  Co.  v. 

258.    (This  ease  involved  a  suit  to  Silva,  125  U.  S.  247,  8  S.  Ct.  881,  31 

rescind  a  sale  of  eorporata  stoo^  for  V.  S.  (L.  ed.)  678;  Meland  v.  Young- 

fraadnlent  representations  that  eer^  bei^,  124  Minn.  446,  146  N.  W.  167, 

tain  stock  had  been  paid  for  in  cash,  Ann.  Cas.  19156  775. 

whereaa  a  note  had  been  given  there-  20.  Morrow  v.  Bonebrake,  84  Kan. 

for  whteh  the  corporation  had  nego-  724,  116  Fac.  585,  34  Lit.A.(N.S.) 

dated  bnt  was  liable  as  indorser.  The  1147;  Meland  v.  YonngbeEg,  124  Minn, 

note  was  paid  by  the  maker  after  the  446,  145  N.  W.  167,  Ann  Cas.  191SB 

(ttle  and  eonseqnently       buyer  sof-  776. 
fared  no  prejooiee.) 
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eharge  of  fraud  may  be  baaed  on  the  lepresentation  of  a  diamond 
dealer  Hiat  the  diamond  offend  by  him  for  sale  is  of  a  certain  grade 
and  quality,  though  the  buyer  examined  the  stone  and  could  have 
ascertained  the  falsity  of  the  representation  by  a  more  thorough  and 
searching  inquiry.' 

628.  Effect  ot  Warranty^ — It  seems  to  be  the  general  rule,  where 
there  is  a  sale  with  warranty,  that  if  the  warranty  was  made  with 
knowledge  of  its  falsity  the  buyer  may  either  sue  on  the  warranty  or 
on  the  fraud,  as  the  fraud  is  in  no  way  diminished  because  the  seller 
has  at  the  same  time  bound  himself  by  a  irarranty.*  And  a  fortiori 
a  charge  of  fraud  may  be  based  on  misrepresentations  as  to  the  quality 
of  the  goods  sold  which  were  not  covered  by  the  warranty.*  And  it 
has  been  held,  in  case  of  the  sale  of  a  ship  en  voyage,  that  an  express 
warranty  that  the  ship  is  unencumbered  does  not  prevent  the  conceal- 
ment of  the  fact  that  the  freight,  to  be  earned  on  the  voyage,  had  been 
encumbered  from  being  an  actionable  fraud.'  The  exaction,  however, 
.of  a  warranty  covering  the  representations  alleged  to  have  been  fraud- 
ulently made,  on  principle  would  seem  to  show  that  the  buyer  did  not 
rely  on  the  representations  of  the  seller,  and  it  has  been  held  that 
where  an  express  warranty  covering  the  representations  of  the  seller 
as  regards  the  speed  of  a  vessel  is  inserted  in  the  contract  at  the  exac- 
tion of  the  buyer,  he  is  presumed  to  have  relied  thereon  and  not  on 
the  representations  and  Uierefore  cannot  found  a  charge  of  fraud  on 
the  fa^ty  of  such  representations.^ 

629.  Expressions  of  Opinion ;  Promissory  Representations. — ^A 
representation  on  which  a  charge  of  fraud  on  the  part  of  a  seller  may 
be  based  must  be  a  representation  of  an  existing  fact,  as  distinguished 
from  the  expression  of  an  opinion  or  promissory  representation.' 
Thus  in  case  of  the  sale  of  a  business,  a  representation  that  the  profits 

1.  Morrow  t.  Bonebrake,  84  Kan.  So.  891,  Ann.  Cas.  IQITE  1052. 

724,  115  Pac.  585,  34  L.R.A(N.S.)  6.  Williams  Transp.  Line  v.  Darius 
1147.  Cole  Trans.  Co.,  129  Mich-  209,  88  N. 

2.  Corry  v.  Sylvia,  192  Ala.  560,  68  W.  473,  68  L.R.A.  939. 

So.  891,  Ann.  Cas.  1917E  1052;  More-  6.  Gordon  v.  Butler,  105  U.  S.  563, 
house  V.  Northrop,  33  Conn.  380,  89  26  U.  S.  (L.  ed.)  1166;  Jenkins  v. 
Am.  Dec.  211;  Carter  v.  Glass,  44  Long,  19  Ind.  28,  81  Am.  Dec.  374; 
Mich.  154,  6  N.  W.  200,  38  Am.  Rep.  Holbrook  v.  Connor,  60  Me.  678,  11 
240;  Mahurin  v.  Hardmg,  28  N.  H.  Am.  Rep.  212;  Homer  v.  Perkins,  124 
128,  59  Am.  Dec  401;  Hexter  v.  Bast,  Mass.  431,  26  Am.  Rep.  677;  Bigelow 
125  Pa.  St  52,  17  AU.  252,  11  A.  S.  v.  Barnes,  121  Minn.  148,  140  N.  W. 
R.  874;  Handy  v.  Waldron,  18  B.  L  1032,  45  L.B.A.(N.S.)  203;  WilUam- 
567,  29  Atl.  143,  49  A.  S.  R.  794;  Nice  son  v.  Holt,  147  N.  C.  515,  61  S.  E. 
v.  Coekian,  8  Gratt  (Va.)  442,  56  Am.  384,  17  L.RA.(N.S.)  240;  MoCriUis 
Dec  161;  West  v.  Emeiy,  17  Vt.  583,  v.  Garlton>  37  Vt.  139,  86  Am.  Dee. 
44  Am.  Dec  366.  700. 

8.  Connersrille  t.  Wadldgh,  7  Notes:  81  Am.  Dec  376:  15  Am. 
Blaekf.  (Ind.)  102,  41  Am.  Dee.  214.  Bep.  383;  2  hJBLJL  743. 

4.  Cony  t.  Sylns,  192  Ala.  650,  68 
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of  tbu  business  had  been  and  were  a  certain  amount  a  year  is  a  repre- 
sentation of  a  fact  on  which  a  charge  of  fraud  may  be  based,  but  a 

representation  that  the  profits  of  the  business  will  be  a  certain  amount 
is  not  the  basis  of  a  chai^  of  fraud  because  it  is  the  expression  of  an 
opinion  merely.'  So  where  it  appeared  that  the  publisher  of  a  certain 
series  of  law  books  to  be  publi^ed  at  stated  periods,  to  induce  the 
defendant  to  subscribe  therefor,  represented  that  the  publication  of 
the  books  would  be  continued  so  long  as  another  publishing  concern 
should  continue  to  publish  certain  of  its  books,  there  was  no  bad 
faith  on  the  part  of  the  seller,  nor  was  there  any  intention  to  deceive 
the  subscriber.  And  because  the  publication  of  the  books  was  subse- 
quently discontinued,  it  was  held  that  the  representation,  though  not 
performed,  furnished  no  basis  for  a  rescission  of  the  contract  as  to 
books  published  and  delivered  to  the  defendant  thereunder."  A  repre- 
sentation by  the  seller  as  to  the  value  of  the  property  offered  for  sale  is 
generally  regarded  as  a  mere  expression  of  opinion  or  dealer's  talk 
and  does  not  constitute  a  basis  for  a  charge  of  fraud.* 

630.  Representation  as  to  Quantity. — In  a  sale  of  personal  prop- 
erty the  circumstances  may  be  such  that  a  seller's  representation  as 
to  quantity  may  be  the  ba^  of  a  charge  of  fraud.  Thus  it  has  been 
held  that  if  the  owner  of  carpets  covering  the  floors  of  a  house  know- 
ingly and  falsely  represents,  as  of  his  own  knowledge,  that  they  con- 
tain a  certain  number  of  yards  of  material,  to  an  intending  purchaser, 
who,  in  reliance  on  such  representation,  purchases  the  carpets,  a 
charge  of  fraud  may  be  based  thereon,  as  under  such  circumstances 
the  purchaser  was  not  bound  to  measure  the  carpets  for  himself,  or  to 
avail  himself  of  other  opportunities  of  ascertaining  the  quantity." 
But  it  has  been  held  that  a  misrepresentation  as  to  the  amount  an 
order  for  a  specified  number  of  steel  bars  or  other  like  commodity  at 
a  specified  price  per  pound  will  come  to  is  not  a  ground  for  avoid- 
ing the  sale,  where  there  is  no  trust  relation  between  the  parties,  and 
the  buyer  is  experienced  in  the  business  and  can  easily  ascertain  for 
himself  what  the  amount  ordered  will  weigh  and  therefore  what  it 
will  oost.^^  If  by  mutual  mistake  the  quantity  of  chattels  purchased 
is  supposed  to  be  greater  than  it  really  was,  the  buyer  may  ordinarily 
recover  the  excess  paid  by  him  or  require  the  seller  to  make  good  the 
deficiency,  but  the  buyer  cannot  recover  damages  resulting  to  him 

7.  Jenkins  v.  Long,  19  Ind.  28,  81  such  a  case  tbe  rale  that  in  the  sale 
Am.  Dec.  374.  of  land  a  vendee  to  whom  boundaries 

8.  Bigelow  T.  Bames,  121  Minn,  are  pointed  out  has  no  right  to  rely 
148,  140  N.  W.  1032,  45  Lje.A.(N.S.)  on  the  vendor's  statement  of  quantity, 
203.  but  if  be  deems  tbe  quantity  material 

9.  See  infra,  par.  633.  he  should  ascertain  it  for  himself. 

10.  Lewis  V.  Jewell,  151  Mass.  345,  11.  DaUiofl  Constr.  Co.  v.  Blaek, 
24  N.  E.  52,  21  A.  S.  R.  454.  In  this  167  Fed.  227,  85  C.  C.  A.  26,  17 
ease  the  oonrt  refused  to  extend  to  L.RJu(N.S.)  419  and  note. 
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from  such  deficiency,  as  where,  while  still  subject  to  the  mistake,  he 
paid  excessive  duties  on  such  chattels.'* 

631.  Dealer's  Talk  Generally. — Representations  falling  under  the 
general  head  of  "dealer's  talk,"  which  is  regarded  as  mere  commenda- 
tion, puffing  or  expression  of  opinion,  cannot,  as  a  general  rule,  be 
made  the  basis  of  a  charge  of  fraud.'*  As  regards  the  common  and 
well  understood  affirmations  in  respect  to  property,  as  between  buyer 
and  seller,  made  for  the  purpose  of  increasing  the  price,  and  effeoting 
a  sale  or  barter,  the  maxim  caveat  emptor  applies.  The  party  to 
whom  they  are  made  has  no  right  to  rely  upon  them,  and  although 
false  and  intended  to  deceive,  the  party  who  confides  in  them  is  not 
entitled  to  relief.*'  This  rule  is  based  on  the  universal  practice  of  the 
seller  to  recommend  the  article  or  thing  oflfered  for  sale,  and  to  employ 
more  or  less  extra'ragant  language  in  connection  therewith.'*  That 
a  misrepresentation  or  suggestion  of  a  falsehood  with  respect  to  a  fact 
of  this  kind,  whereby  another  is  deceived,  is  a  violation  of  good  faith, 
and  consequentiy  a  deviation  from  the  rules  of  moral  rectitude,  must 
be  admitted.  It,  however,  does  not  necessarily  follow  that  it  is  suffi- 
cient to  induce  a  right  of  action.  There  are  many  instances  in  which 
a  person  may  be  guilty  of  a  moral  delinquency  without  incurring  a 
legal  responsibility,  for  legal  obligations  are  necessarily  more  circum- 
scribed in  their  nature  than  moral  duties.^*  This  is  also  the  rule  of 
the  civil  law  as  exemplified  by  the  maxim  "simplex  commendatio  non 
obligat."  "  While  it  is  difficult  to  harmonize  Uie  cases  and  lay  down 
any  definite  test,  as  to  what  is  permissible  under  the  sanction  of  dealer's 
talk,  the  rule  will  not  be  extended  to  cover  wilfully  false  representar 
tions  as  to  facts  going  to  the  quality  and  character  of  the  goods,'* 
and  it  has  been  said  that  the  court  of  reoent  years  has  shown  no  <^ 
position  to  extend  the  decisions  in  favor  of  a  seller'B  representations 
beyond  the  limits  to  which  it  had  gone.'* 

12.  Eargooa  Ablon,  3  Denio  103  Va.  TlS,  48.  S.  E.  988,  2  Ann.  Cas. 
(N.  Y.)  406,  45  Am.  Dee.  481.  997. 

13.  Burwash  v.  Ballon,  230  111.  34,  Notes:  6  Am.  Dee.  118;  IS  Am.  Rep. 
82  K.  E.  356,  16  L.aA.(N.S.)  409  ;  382  ;  37  LJt.A.  605. 

Neidefer  v.  Chastain,  71  Ind.  363,  36  14.  Homer  v.  PerUnt,  124  Mass. 

Am.  Rep.  198;  Homer  v.  Perkins,  124  431,  26  Am.  Rep.  677. 

HasB.  431,  26  Am.  Rep.  677;  Denting  16.  Handy  v.  Waldron,  18  B.  I. 

V.  Darling,  148  Mass.  504,  20  N.  E.  567,  29  AtL  143, 49  A.  8.  B.  794. 

107, 2  L.R.A.  743  ;LiUenthalv.  Suffolk  16.  Moore  v.  Tnrberille,  2  Bibb 

Brewing  Co.,  164  Mass.  186,  28  N.  E.  (Ky.)  602,  6  Am.  Dee.  642. 

151,  26  A.  S.  R.  234,  12  L.BX  821;  17.  Handy  v.  Woldzvn,  18  B.  L  567, 

National  Cash  Roister  Go.  v.  Town-  29  AtL  143,  48  A.  8.  R.  794. 

send,  137  N.  C.  652,  50  8.  E.  306,  70  Note:  15  Am.  Rep.  882. 

L.R.A.  349;  Williamson  ▼.  Holt,  147  18.  Notes:  6  Am.  Deo.  US:  15  Am. 

N.  G.  515,  61  S.  E.  384,  17  L.RA.  Rep.  384. 

(N.S.)  240;  Handy  v.  Waldron,  18  19.  Boles  t.  Merrill,  173  Mass.  401, 

B.  I.  567,  29  ML  143,  49  A.  8.  R.  63  N.  E.  894^  73  A.  8.  B.  308. 
794;  Worrell  v.  Kinnear  Mfg.  Co., 
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632.  General  Application  of  Rule  as  to  Dealer's  Talk. — PromiBSor^' 
representations  looking  to  the  future  as  to  what  the  buyer  can  do  with 
the  property,  how  much  he  can  make  on  it,  etc,  are  considered  as 
dealer's  talk.**  It  has  been  held  that  of  this  character  is  a  statement 
by  one  attempting  to  sell  a  cash  register  that  its  use  would  save  the 
expense  of  a  bookkeeper,  and  one  half  of  one  clerk's  time.'  It  has  also 
been  held  that  statements  by  a  person  bidding  for  a  contract  to  fur- 
nish articles  to  be  manufactured  to  the  effect  that  his  bid  for  the  work 
is  as  low  as  the  work  can  be  done  for  and  that  ^ere  is  no  profit  in  it 
at  that  price  are  mere  expressions  of  opinion,  or  "dealer's  talk,"  and 
do  not,  though  shown  to  be  untrue,  constitute  such  false  representa- 
tions as  will  avoid  the  contract.'  So  it  is  generally  held  that  a  charge 
of  fraud  cannot  be  based  on  a  representation  by  the  seller  as  to  what 
he  has  been  offered  for  the  property  by  third  persons,*  or  what  he 
paid  for  it>  Such  representations  are  so  commonly  made  by  those 
holding  property  for  sale,  in  order  to  enhance  its  price,  that  any  pur^ 
chaser  who  confides  in  them  is  considered  as  too  careless  of  his  own 
interests  to  be  entitled  to  relief,  even  if  the  statements  are  false  and 
intended  to  deceive.'  On  the  other  hand  a  false  representation  as  to 
what  the  seller  paid  for  the  article  has  been  held  to  be  a  representation 
as  to  a  fact  on  which  a  charge  of  fraud  may  be  based,  as  it  is  not 
simply  the  case  of  a  false  affirmation,  concerning  the  value  of  the 
thing  sold,  where  information  on  the  subject  ia  easily  within  the 
reach  of  the  buyer,  and  where  the  law  would  regard  it  the  folly  of 
the  latter  to  credit  the  assertion,  but  of  a  false  representation  of  a 
material  fact  known  to  the  seller,  and  by  means  of  which  the  buyer 
ia  induced  to  part  with  his  money.*  And  the  right  of  the  buyer  to 
rely  on  the  seller's  statement  of  the  cost  of  the  property  is  generally 
upheld  when  the  price  is  expressly  based  on  the  cost  of  the  property  to 
the  seller.'  In  case  of  the  ^e  of  an  article  of  machinery,  a  represen- 
tation that  it  would  do  its  intended  work  rapidly  and  effectually  has 

20.  Williamson  v.  Kolt,  147  N.  C.  4.  Holbrook  v.  Connor,  60  Me.  678, 

615,  61  S.  E.  384^  17  ■L.R.A.(N.S.)  11  Am.  Rep.  212;  Boles  v.  MerriU,  173 

240.  Mass.  491,  53  N.  E.  894,  73  A.  S.  R. 

1.  National  Cash  Re^rister  Co.  v.  308. 

Townsend,  137  N.  C.  652,  50  S.  E.  Notea:  15  Am.  Rep.  384;  37  LJI.A. 

306,  70  L.R.A.  349.  606;  6  Eng.  Rul.  Caa.  601. 

2.  Worrell  v.  Kinnear  Mfg.  Co.,  103  5.  Holbrook  v.  Connor,  60  Me.  678, 
Va.  719,  49  S.  E.  988,  2  Ann.  Gas.  11  Am.  Rep.  212. 

997.  6.  Pendeigast  v.  Reed,  29  Md.  398. 

S.  Holbrook  v.  Connor,  60  Me.  578,  96  Am.  Dec.  539.    See  also  Fairchild 

11  Am.  Rep.  212;  Boles  v.  Merrill,  173  v.  McMahon,  139  N.  Y.  290,  34  N.  E. 

Mass.  491,  53  N.  E.  894,  73  A.  S.  R.  779,  36  A.  S.  R.  701;  Luebke  v.  Ber- 

308;  Williams  v.  Hicks,  2  Yt.  36,  19  lin  Maeh.  Works,  88  Wis.  i42,  60  K. 

Am.  Dec.  693.  W.  711,  43  A.  S.  R.  913. 

Notes:  15  Am.  Rep.  384;  37  LJI.A.  Note:  37  L.RJL  606. 

606;  6  Eng.  RoL  Caa.  601.  7.  Note:  37  LJLA  606. 
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i^een  placed  in  the  category  of  dealer's  tatt  and  therefoze  though  false 
not  the  subject  of  a  charge  of  fraud.* 

633.  Representfttioiis  as  to  Value. — Aa  a  general  rule  a  false  affir- 
mation of  value  cannot  be  made  the  basis  of  a  charge  of  fraud,  as  it 
is  the  buyer's  own  folly  to  credit  an  assertion  of  that  nature  and 
besides  value  to  a  large  extent  rests  in  judgment  and  estimation  as  to 
which  many  men  differ,*  and  a  fortiori,  a  charge  of  fraud  cannot  be 
based  on  the  mere  failure  of  the  seller  to  disclose  information  as  to  the 
true  value  of  the  property.^*  On  the  other  band  representations  of 
material  facts  bearing  on  the  question  of  value  may  be  made  the  basis 
of  a  charge  of  fraud."  Thus,  in  case  of  a  sale  of  a  business,  a  mis- 
representation as  to  what  had  theretofore  been  the  amoimt  of  its  busi- 
ness or  profits  may  be  made  the  basis  of  a  charge  of  fraud.^*  And 
the  fact  that  the  books  showing  the  amount  of  the  business  were  at  the 
disposal  of  the  buyer,  from  which  he  could  have  discovered  the  falsity 
of  the  seller's  representation,  has  been  held  not  to  affect  his  right  to 
rc^y  on  such  representation.^*  It  has  been  held  that  if  the  seller  goes 
to  the  extent  of  expressly  warranting  the  value  of  the  article  sold,  the 
buyer  has  the  right  to  rely  thereon,  and  a  charge  of  fraud  may  be 
based  on  it  if  it  was  false  and  knowingly  so  made.'^ 

8.  Neidefer  t.  Chastain,  71  Ind.  11.  Homer  v.  Perkins,  124  Mass. 
363,  36  Am.  Rep.  198.  431,  26  Am.  Kep.  677;  Boles  v.  Merrill, 

9.  Moore  v.  Turbeville,  2  Bibb  173  Mass.  491,  63  N.  E.  894,  73  A.  S. 
(Ky.)  602,  5  Am.  Dec.  642;  Holbrook  R.  308;  Cressler  v.  Rees,  27  Neb.  515, 
V.  Conner,  60  Me.  578,  11  Am.  Rep.  43  N.  W.  363,  20  A.  S.  R.  691;  Stewart 
212;  Homer  t.  Perkins,  124  Mass.  431,  t.  Steams,  63  N.  H.  99,  56  Am.  Rep. 
26  Am.  Rep.  677;  Poland  v.  BrowDell,  496;  Handy  v.  Waldron,  18  R.  L  667, 
131  Mass.  138,  41  Am.  Rep.  215;  29  AU.  143,  49  A.  S.  R.  794. 
Deming  v.  Darling,  148  Mass.  504,  20  Note:  37  L.R.A.  606. 

N.  E.  107,  2  L.R.A.  743;  Morgan  v.  12.  Boles  v.  Merrill,  173  Mass.  491, 

Dinges,  23  Neb.  271,  36  N.  W.  544,  8  53  N.  E.  894,  73  A.  S.  R.  308;  Smith 

A.  S.  R.  121;  Cressler  v.  Rees,  27  Neb.  v.  Werkheiser,  152  Mieh.  177,  115  N. 

515,  43  N.  W.  363,  20  A.  S.  R.  691;  W.  964,  125  A.  S.  R.  406,  15  L.R.A. 

Page  V.  Parker,  43  N.  H.  363,  80  Am.  (N.S.)  1092;  Fargo  Gas,  etc.,  Co.  v, 

Dec.  172;  Ellis  y.  Andrews,  56  N.  Y.  Faigo  Gas,  etc.,  Co.,  4  N.  D.  219,  59 

83,  15  Am.  Rep.  379;  Chrysler  v.  n.  w.  1066,  37  L.R.A.  693. 

Canaday,  90  N.  Y.  272,  43  Am.  Rep.  Note:  6  Eng.  RnL  Cbb.  SOL 

^'  Sf'^F  tVJ^'^^a^^^'s^  \J:  "              concerning  represen- 

J^'w^iJl;  ^ft  R  T  ^J  U  '°         will  be  the  future 

iS:%:-STs:i7V-^i2.  P^fits  of  the  business  See  «ipra,  par. 

!r  Ren                                  ^  Smith  v.  Werkheiser,  152  Mich. 

Nof4:"6  aL.  Dec  118;  90  Am.  Dec.  JI^,  115  N  W.  96^  1^  A  8.  R.  406, 

428;  11  Am.  Rep.  218;  16  Am.  Rep.  1^  L.B.A.(N.S.)  1092;  Fargo  Gas, 

382;  26  A.  S.  E.  237  ;  2  L.R.A.  744;  etc.,  Co.  v.  Fargo  Gas,  ete.,  Co.,  4  N. 

a?  L.R.A.  605.  D.  219,  69  N.  W.  1066,  37  L.R.A.  593. 

10.  Cooke  T.  Biigwell  Timber  Co.,  14.  Handy  t.  Waldron,  18  B.  L  667, 
78  Ajrk.  47,  94  8.  W.  096,  8  Ann.  Cas.  29  AU.  143,  49  A.  8.  B.  794. 

251. 
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634.  Concealments  and  Representations  Concerning  the  Harket.~ 

A  seller  is  under  no  obligation,  even  in  the  case  of  goods  sold  to  a 
buyer  to  be  resold,  to  disclose  any  information  he  may  have  as  to  the 
state  of  the  general  market,^'  and,  ordinarily,  a  charge  of  fraud 
cannot  be  based  on  a  misrepresentation  as  to  the  general  market  price 
or  value  of  the  commodity  sold.**  Ordinarily,  as  between  merchants 
especially,  a  statement  as  to  the  market  value  of  the  commodity  the 
buyer  is  asked  to  buy  is  dealer's  talk  on  a  subject  about  which  the 
seller  has  a  right  to  assume  that  the  buyer  will  make  up  his  mind  for 
himself,  the  mecms  of  information  being  equally  open  to  both>^  And 
in  case  of  a  sale  of  commodities  to  be  resold  in  die  market,  a  charge  of 
fraud  cannot  be  based  on  the  seller's  representations  as  to  what  the 
future  market  will  be.*"  If  the  false  representation  as  to  what  the 
property  is  selling  for  in  the  market  is  accompanied  with  other  false 
statements,  such  as  the  exhibition  of  false  newspaper  quotations  of 
the  price,  a  charge  of  fraud  may  be  sustained.**  It  has  been  said  that 
if  the  representation  was  of  the  existence  of  particular  facts,  in  tbeir 
nature  calculated  to  affect  the  future  state  of  the  market,  and  was 
false,  and  known  to  be  so  by  the  seller,  and  the  buyer  was  thereby 
deceived  and  defrauded,  it  might  amount  to  an  actionable  fraud.** 
Where  a  seller  fraudulently  states  the  market  price  of  a  commodity 
to  an  experienced  prospective  purchaser,  who  says  he  does  not  believe 
the  statement,  and  subsequently  signs  an  unconditional  memorandum 
for  the  purchase  of  a  certain  quantity  at  a  certain  price,  orally  reserv- 
ing the  right,  if  the  price  named  is  subsequently  found  not  to  be  the 
market  price,  to  disaffirm  the  sale,  it  will -be  presumed  that  he  relied 
on  the  oral  condition,  and  not  the  fraudulent  statement  of  the  seller, 
though  such  oral  condition  cannot  be  shown  to  vary  the  written 
contract.* 

635.  Seller's  Knowledge  of  Falsity  of  Representation. — To  found 
an  action  of  deceit  on  the  falsity  of  a  representation  it  is  ordinarily 

15.  McCrillis  V.  Carlton,  37  Yt  139,  19.  Homer  ▼.  Perkins,  124  Mass. 
86  Am.  Dec.  700.  431,  26  Am.  Rep.  677.  See  also  Ken- 

16.  Oraffenston  v.  Epstein,  23  ner  v.  Harding,  86  lU.  264,  28 
Kan.  443,  33  Am.  Rep.  171;  Lilien-  Am.  Rep.  615;  Ltlienthal  v.  Suf- 
thal  V.  Suffolk  Brewing  Co.,  164  Mass.  folk  Brewing  Co.,  154  Mass.  1B5,  28 
185,  28  N.  E.  151,  26  A  S.  B.  234,  12  N.  E.  151,  26  A.  8.  B.  234;,  12  I4.BA. 
LJt.A.  82L  821. 

Note:  37  L.R.A.  606.  Note:  16  Am.  Rm.  386. 

See  supra,  par  578,  as  to  misrepre-'     20.  McCrillis  v.  Carlton,  37  Vt.  139, 
sentation  by  a  purchaser  of  the  current  86  Am.  Deo.  700. 
market  price.  1.  Iiilientfaal  v.  Suffolk  Brewing  Co., 

17.  Lilienthal  v.  Suffolk  Brewing  154  Mass.  1S5,  28  N.  E.  151,  26  A.  S. 
Co.,  164  Mass.  186,  28  N.  E.  151,  26  R.  234,  12  LJtA.  821.  As  to  the 
A  S.  B.  234,  12  L3A.  821.  admisribiUty  of  oral  evidence  to  my, 

18.  McCrillis  V.  Carlton,  37  Vt  139,  etc,  written  contracts  of  sale  geoeml- 
86  Am.  Deo.  700.  ly,  see  supra,  par.  213  et  seq. 
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necessary  to  show  scienter  or  knowledge  on  the  part  of  the  defendant 
of  the  falsity  of  his  repreeentationj*  and  this  rule  is  generally  applied 
to  representations  by  the  seller  as  to  the  subject  matter  of  a  sale.' 
This  is  especially  true  if  the  seller  in  good  faith  believed  his  rep- 
Toeentations  to  be  true  and  did  not  make  them  recklessly  or  regard- 
less of  whether  they  were  true  or  not.*  On  the  other  hand,  if 
a  seller  makes  a  representation  of  the  existence  of  a  fact  as  of  his 
own  knowledge  recklessly  and  without  regard  to  whether  saoh  fact 
exists  or  not,  and  without  any  reason  for  believing  that  it  does  exist, 
a  charge  of  fraud  may  be  based  on  its  falsity  though  in  fact  the  seller 
did  not  know  that  it  was  false.*  So  if  the  seller  takes  on  himself  to 

S.  See  FUOD  jutd  DacBcr,  vol.  12,  Dee.       10  A.  S.  R.  45. 


S.  Bartbounew  v.  Boshnellf  20  Cono.  Am.  Dee.  dS^  which  involved  a  claim 

271,  62  Am.  Dec.  338;  MorehouBe  v.  for  damages  fur  false  zepiwentatioo 

Northrop,  33  Conn.  380,  89  Am.  Dec.  by  the  seller  that  the  subject  matter  of 

211;  Shaw  t.  Jacobs,  89  la.  713,  56  N.  the  sale  was  in  good  condition,  it  was 

W.  684,  48  A.  S.  R.  411,  21  L.R.A.  held  that  knowledge  on  the  part  of  the 

440;  Eingsbniy  v.  Taylor,  29  Me.  seller  of  the  fklsity  of  his  repxesenta- 

608,  50  Am.  Dee.  607;  Bryant  v.  Cros-  tion  was  not  neeessaiy  to  his  liability, 

by,  36         662,  58  Am.  Dec.  767;  and  the  court  approved  the  earlier 

Emerson  v.  Bri(^am,  10  Mass.  197,  6  ease  of  Woo  draff  v,  Oamer,  27  Ind. 

Am.  Dee.  109;  Mahtirin  t.  Harding',  4,  89  Am.  Dec  477,  and  overruled  an 

28  N.  H.  128,  69  Am.  Dee.  401;  Page  earlier  ease  requiring  scienter.  And 

T.  Palmer,  43  N.  H.  363,  80  Am.  Dec.  althou^  the  Freuzel  case  has  been  fol- 

172;  Oriswold  v.  Sabin,  51  K.  H.  167,  lowed  m  a  later  case,  other  later  cases 

12  Am.  Rep.  76;  Seixas  v.  Woods,  2  as  well  as  earlier  cases  are  not  in 

Coines  (N.  Y.)  48,  2  Am.  Dec.  215,  accord  therewith,  and  their  tendenQ' 

overruled  on  another  point  by  White  is  in  favor  of  Uic  goieral  role  that 

V.  Miller,  71 N.  T.  118,  27  Am.  Rep.  13 ;  scienter  is  necessary.    See  Lewark  v. 

Defreeze  v.  Trumper,  1  Johns.  (N.  Y.)  Carter,  117  Ind.  206,  20  N.  E.  119,  10 

274,  3  Am.  Dee.  329;  Welsh  v.  Carter,  A.  S.  R.  40,  3  L.R.A.  440.-  In  Bower 

1  Wend.  (N.  Y.)  185.  19  Am.  Dec.  v.  Fenn,  90  Pa.  St.  359,  35  Am.  Rep. 

473;  Ross  v.  Mather,  51  N.  Y.  108,  10  662,  it  is  held  that  in  a  sale  of  a  drug 

Am.  Rep.  562;  Puis  v.  Hombeck,  24  establishment,  if  the  purchaser  has  no 

Okla.  288,  103  Pac.  665,  138  A.  S.  R.  knowledge  of  the  business  and  relies 

883,  29  L.R.A.(N.S.)  202;  Staines  v.  on  the  seller's  statement  as  to  the  value, 

Shore,  16  Pa.  St.  200,  55  Am.  Dec.  4Si2;  and  the  seller  knows  of  such  reliance, 

W aimer  v.  Clement,  37  Pa.  St  147,  and  those  statements  are  false,  to  the 

78  Am.  Dec.  411;  Westmoreland  v.  purchaser's  injury,  although  the  seller 

Dixon,  4  Hayw.  (Tenn.)  223,  9  Am.  believed  them  true,  the  punshaaer  may 

Dec.  763;  West  v.  Emery,  17  Vt.  683,  be  relieved. 

44  Am.  Dee.  356;  Caldbeek  v.  Sihian-  4.  Lewark  v.  Carter,  117  Ind.  206. 

ton,  82  Vt  69,  71  At!.  881,  20  L.R.A.  20  N.  E.  119, 10  A.  S.  R.  40,  3  L.R.A. 

(N.S.)  844;  Trice  v.  Cockran,  8  Gratt.  440. 

(Va.)  442,  56  Am.  Dec.  161;  Cunning-  5.  Munroe  v.  Pritchett,  16  Ala.  785, 
ham  V.  Smith,  10  Gratt  (Va.)  256,  60  50  Am.  Dec.  203;  Morrow  v.  Bone- 
Am.  Dec.  333;  Mamloek  v.  Fairbanks,  brake,  84  Kan.  724,  115  Pac.  585,  34 
46  "Wis.  415, 1  N.  W.  167,  32  Am.  Rep.  L.R.A.(N.S.)  1147;  Bahcoek  v.  Case. 
716.  See  also  Baxter  V.  Bast,  125  Pa.  61  Pa.  St  427,  100  Am.  Dec  654; 
St  52, 17  Atl.  252,  11  A.  S.  R.  874.  Cabot  v.  Christie,  42  Vt  121,  1  Am. 
Notes:  89  Am.  Deo.  216;  00  Am.  Rep.  313;  Standard  Mfg.  Co.  v.  Slot, 


In  Fieniel  v.  Miller,  37  lad.  1,  10 
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state  as  true  that  of  which  he  is  wholly  ignorant,  he  will,  if  it  be  false, 
incur  ihe  same  legal  responsibility  as  if  he  had  made  the  statement 
with  knowledge  of  its  falsity.  The  fraud  conedsts  in  representing  that 
he  knows  that  of  which  he  in  fact  is  consciously  ignorant;  *  and  like- 
wise a  charge  of  fraud  may  be  sustained  if  the  representations  are 
false  and  not  believed  to  be  true  though  positive  knowledge  of  their 
falsity  may  not  exist.'  So  where  hay,  on  which  white  lead  had  been 
accidentally  ^ilt,  was  sold  without  the  disclosure  of  such  fact,  the 
seller  is  not  relieved  from  liability  because  he  had  attempted  to 
remove  the  poisonous  substance,  and  thought  that  he  had  been  success- 
ful in  so  doing.*  Where  the  sale  is  made  by  an  agent  of  the  seller,  the 
seller's  knowledge  of  latent  defects  is  to  be  imputed  to  the  agent  for 
the  purpose  of  basing  a  charge  of  fraud  against  the  seller  based  on 
the  agent's  representation  that  the  commodity  is  free  from  Idtent 
defects.'  Where  there  is  a  false  warranty,  the  seller  is  bound  to 
answer  for  its  breach  in  an  action  on  the  warranty  whether  he  knew 
that  it  was  false  or  not  and  if  the  action  is  for  breach  of  the  wammty 
though  knowledge  of  its  falsity  is  alleged  in  the  complaint  it  need  not 
be  proved,"  but  if  the  basis  of  the  action  is  the  fraud  and  not  the 
warranty,  though  a  false  warranty  is  alleged,  knowledge  and  intent 
to  deceive  must  be  proved.*'  Frequently  a  count  on  the  warranty  is 
joined  with  a  count  for  fraud,  and  in  such  cases,  where  the  necessity 
for  a  scienter  is  denied,  it  is  to  be  noted  that  such  decisions,  while 
sometimes  relied  on  as  authority  for  the  position  that  scienter  is  not 
necessary  to  sustain  the  charge  of  fraud,  ithey  are  not  in  fact  authority 
for  such  propoeition  but  merely  that  the  scienter  is  unnecessary  to  a 
recovery  on  ^e  warranty.*'  If  the  nicies  sold  were  especially  manu- 
factured by  a  third  person  for  the  seller  under  such  (arcumstances  as 
entitle  the  buyer  to  treat  the  seller  as  the  manufacturer,  and  the 
articles  were  fraudulently  manufactured  so  as  to  conceal  the  defects, 
the  seller  may  be  held  liable  to  the  buyer  for  the  fraud,  whether  he 
had  knowledge  of  the  fraud  or  not'' 

121  Wis.  14,  98  K.  W.  923, 105  A.  S.  11.  Ross  v.  ICather,  61 N.  Y.  108, 10 
R.  1016.  Am.  Dec.  562;  Caldbeek  v.  Simantoii, 

6.  Hexter  v.  Bast,  125  Pa.  St  52.  82  Yt  69, 71  AtL  881, 20  L.R.A.(N.S.) 
17  AU.  252,  11  A.  S.  R.  874.   See  also  844. 

Smith  V.  Richards,  13  Pet.  26,  10  U.  12.  Maharin  v.  Harding,  28  N.  H. 
S.  (L.  ed.)  42.  128,  59  Am.  Deo.  401. 

7.  Howard  v.  Gould,  28  Vt.  523,  67  IS.  Dnret  v.  Burton,  47  N.  Y.  167, 
Am.  Dec  728.  7  Am.  Rep.  428.    In  this  case  it 

8.  French  v.  Yining,  102  Mass.  132,  appeared  that  the  defendants,  the 
3  Am.  Rep.  440.  owners  of  a  cheese  factory,  leased  it  to 

9.  Mayer  t.  Dean,  115  N.  Y.  556,  22  0,  who  agreed  to  manufacture  into 
N.  £.  261,  5  L.R.A.  540.  As  to  the  cheese  the  milk  furnished  by  the  de- 
liability  of  the  seller  for  his  agent's  fendants  and  others,  at  a  specified  rate 
fraud,  see  infra,  par.  695.  per  hundred  pounds.  C  had  the  em- 

10.  See  supra,  par.  400.  ployment,  payment  and  eontrol  of  the 
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656.  Proof  of  Fraud. — ^To  prove  knowledge  of  the  falsity  of  a  rep- 
resentation of  the  seller  quite  a  wide  latitude  is  permitted  in  regard  to 
the  admission  of  evidence,  as  it  is  a  matter  which  is  ordinarily  not 
tiie  subject  of  direct  proof  but  is  to  be  inferred  from  the  circum- 
stances surrounding  tiie  transaction.^'  To  prove  the  making  of  the 
alleged  false  representation,  evidence  of  similar  frauds  by  the  seller 
in  other  transactions  is  not  admissible.  Where  a  seller  is  guilty  of 
fraud  in  a  sale  and  on  complaint  of  the  buyer  agrees  to  substitute 
another  article  for  that  originally  sold  which  is  also  unsound,  proof 
of  the  fnu2d  in  the  original  sale  is  admissible  in  evidence  to  sul»tan- 
tiate  the  claim  of  the  buyer  that  the  seller  knowingly  made  false 
zeprescoLtetions.as  regards  the  substituted  article.** 

637.  Sale  of  Animals^ — Sales  of  horses  or  other  animals  afford  one 
of  the  most  fruitful  sources  of  litigation  in  which  fraud  is  charged 
against  the  seller."  If  the  defect  in  a  horse  or  other  animal  sold  is 
open  and  obvious,  it  would  seem  that  a  charge  of  fraud  cannot  be 
based  on  the  seller's  failure  merely  to  disclose  the  same,'*  though 
in  some  cases  the  view  has  been  taken  that  if  the  seller  has  knowl- 
edge that  an  open  defect  in  the  animal  has  escaped  the  observation 
of  the  buyer,  he  is  under  a  duty  to  make  it  known.'*  The  rule  requir- 
ing the  seller  to  disclose  latent  defects  has  frequently  been  applied  in 
the  case  of  a  sale  of  a  horse  or  other  anim&l,'*  but  where  the  rule 
is  adopted  that  the  seller  is  not  required  to  disclose  latent  defects 
provided  he  is  guilty  of  no  misiepreeentatioh  or  artifice  to  conceal 
them,  it  would  apply  equally  to  oidinary  latent  defects  in  animala* 

neeeasary  help  to  carry  <m  the  work,  par.  620,  u  to  the  general  duty  of  ti» 
and  no  right  of  BupervisioD  was  re-  seller  to  diaeloee  patent  defeets;  and 
served  by  the  defendants.  The  sale  as  to  whether  a  warranty  covers  open 
of  the  oheese,  when  prepared  for  mar-  defects,  see  sapra,  par.  491. 
ket,  was  conducted  by  the  defendants,  19.  Note:  L.R.A.igi7C  621. 
who  represented  it  to  be  of  good  quali-  20.  Kitchen  v.  Long,  67  Fla.  72,  64 
ty.  It  was  held  that  as  to  the  public  So.  429,  L.B.A.1917C  617  (failnre  to 
and  the  plaintifF,  a  purchaser,  the  disclrae  that  a  mule  is  a  "choker"); 
defendants  assumed  the  character  of  Hughes  v.  Robertson,  1  T.  B.  Mon. 
principals,  and  were  liable  for  the  (Ky.)  216,  15  Am.  Dee.  104  (failure 
fraud  of  C  or  his  subordinates  in  the  to  lUsclose  that  a  horse  is  blind  knowing 
manufacture  of  tiie  cheese.  that  the  bnyer  had  not  discovered  it) ; 

14.  Morehouse  v.  Northrop,  33  JeflErey  v.  Billow,  13  Wend.  (N.  Y.) 
Conn.  380,  89  Am.  Dee.  211.  618,  28  Am.  Dec  476;  Hadley  t.  Glin- 

16.  Standard  Mfg.  Go.  v.  Slot,  121  ton  County  Importing  Co.,  13  Ohio 
Wis.  14,  98  N.  W.  92S.  105  A.  S.  B.  St  602,  82  Am.  Dec.  464;  Puis  v. 
1016.  Hombeek,  24  Okla.  288,  103  Pac.  665, 

16.  Robertson  v.  Halton,  166  N.  C.  138  A.  S.  R.  883, 29  L.R.A.(N.S.)  202; 
215,  72  S.  E.  816,  til  LJt.A.(N.S.)  Wints  v.  MoiTwm,  17  Tex.  372,  67 
298.  Am.  Dec  658. 

17.  Notes:  L.RJL7M7C  610;  Ann.  Notes:  15  Am.  Dee.  107;  29  L.R.A. 
Caa.  1916A  676.  (N.S.)  202;  LJI.A.1917C  621  et  seq. 

18.  Notes:  29  L.'ftA.(N.S.)  203;  1.  Court  v.  Snyder,  2  Ind.  App.  440, 
LJLA.1917C  621   ft22.    See  Bupn^28  N.  £.  718,  60  A.  S.  B.  247;  Groyle 
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Wheie  a  hoiae  or  other  ammal  is  sold  sound  or  onsoiind  or  subject 
to  all  faults,  the  mere  failure  of  the  seller  to  disclose  lat^t  defects 
of  which  he  had  knowledge  is  no  ground  for  a  charge  of  fraud.*  If 
the  seller  resorts  to  artifices  to  conceal  iL  defect  in  the  animal  and 
throw  the  buyer  o£F  his  guard  a  charge  of  fraud  may  be  sustained.* 
So  in  case  of  a  sale  of  a  horse  if  the  seller  knows  the  horse  to  be 
unsound,  and  informs  the  buyer  that  he  is  sound  so  far  as  he  knows, 
and  the  buyer,  not  knowing  the  contrary,  nor  able  to  discover  it  by 
ordinary  observation,  retiee  on  such  representation,  and  consummates 
the  trade,  there  is  no  doubt  but  that  this,  if  injury  results  from  it, 
constitute  a  fraud.^  Where  the  seller  of  a  horae  or  other  animal 
with  knowledge  that  it  is  unsound  states  that  he  knows  nothing 
about  the  aninml  a  charge  of  fraud  has  been  sustained,  though  he 
expressly  refused  to  warrant  its  soundness.*  While  the  habit  of  crib 
biting  may  not  be  a  latent  defect  whidi  the  seller  is  required  to  dis- 
close, a  charge  of  fraud  may  be  based  on  artifices  and  evasions 
resorted  to  conceal  such  habit.'  Though  the  animal  is  expressly  sold 
subject  to  all  defects  if  the  seller  resorts  to  artiBces  to  ccmceal  defects 
of  which  he  has  knowledge  a  charge  of  fraud  may  be  sustained.^  It 
has  been  held  that  the  fact  that  tJie  seller  after  the  sale  and  at  the 
time  the  buyer  came  to  take  the  horse  away  told  him  he  must  take  it 
at  his  own  risk  would  ndt  prevent  him  "from  being  liable  for  his  prior 
fraudulent  misrepresentations  as  to  the  condition  of  the  hoise.^  So 
the  fact  that,  after  fraudulent  representations  by  the  seller  as  to  the 
soundness  of  an  animal  to  be  sold  at  auction  made  to  a  proposed 
buyer,  an  announcement  was  made  at  the  auction  sale  that  the  seller 
did  not  warrant  soundness  has  been  held  not  to  relieve  the  seller  from 
liability.*  Where  the  latent  defect  consists  of  a  contagious  disease  it 

V.  Hoses,  90  Pa.  St  250,  85  Am.  B«p.  4.  Whitworth  v.  Thomas,  83  Ala. 
654  (failure  to  disclose  that  a  horse  u  308,  3  So.  781,  3  A.  8.  B.  725.  As  to 


As  to  the  seller's  daty  to  disclose  soimdneas,  see  sapza,  par.  497  et  seq. 
latent  defects  generally,  see  supra,  par.     6.  Kitchen  v.  Loiw,  67  Fla.  72,  €4 


2.  West  v.  Anderson,  9  Conn.  107,  6.  Croyle  v.  Moses,  90  Pa.  St  250, 
21  Am.  Dee.  737;  Ward  v.  Hobbs,  L.  35  Am.  Rep.  654. 

B.  4  App.  Cas.  13,  48  L.  J.  Q.  B.  281,  7.  West  v.  Anderson,  9  Conn.  107, 

40  L.  T,  (N.  S.)  73,  27  W.  B.  114,  3  21  Am.  Dec.  737;  George  v.  Johnson, 

Eng.  RuL  Cas.  125.  6  Humph.  (Tenn.)  36,  44  Am.  Dee. 

Xote:  L.R.A.igi7C  624  288;    Baker   v.   Seaborn,   1  Swan 

3.  Cnyle  v.  Moses,  90  Pa.  St  250,  (Tenn.)  64, 65  Am.  Dee.  724. 
35  Am.  Rep.  654;  George  t.  Johnson,  Note:  LJt.A1917G  624. 

6  Humph.  (Tenn.)  36,  44  Am.  Dee.  8.  George  v.  Jt^ueon,  6  Hmnph. 

288;    Baker  v.   Seaborn,   1   Swan  (Tenn.)  36, 44  Am.  Dec.  288. 

(Tenn.)  54,  55  Am.  Dee.  724;  Howard  0.  Harris  v.  MuUins,  32  Cto.  704  79 

T.  Gould,  28  Vt.  523,  67  Am.  Deo.  728.  Am.  Deo.  320. 
Note:  L.R.A.1917C  622. 


a  "cribber"). 
Kote:  L.R.Aa917C  620  et  seq. 


what  constitutes  onsonndness  in  a 
horse  as  covered  by  a  warranty  of 
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seems  that  there  is  impoised  on  the  seller  an  especial  duty  to  disclose 
such  fact,  and  this  view  seems  to  he  taken  even  though  there  is  no 
duty  imposed  on  him  to  disclose  ordinary  latent  defects.^*  Thus 
where  in  the  sale  of  a  horse  the  seller  knew  that  it  had  the  glanders, 
or  other  dangerous  disease,  and  to  account  for  its  condition  falsely 
represented  that  it  bad  the  distemper  or  other  minor  disease,  he  is 
guilty  of  fraud  if  the  buyer  purchases  in  reliance  tiiereon;^^  still 
where  no  artifices  or  representations  were  resorted  to  to  conceal  tbe 
fact  that  the  animal  was  affected  with  a  contagious  disease,  and  it  was 
sold  subject  to  all  faults,  the  failure  to  disclose  the  defect  has  been 
held  not  to  subject  the  seller  to  a  charge  of  fraud."  Of  course  a 
charge  of  fraud  may  be  based  on  the  seller's  knowingly  false  repre- 
sentations that  the  animal  is  free  from  any  contagious  disease.**  To 
found  a  charge  of  fraud  on  the  failure  of  the  seller  to  disclose  a  defect 
in  the  animal  sold  it  must  be  shown  that  he  had  knowledge  of  such 
defect;  and  though  it  is  generally  held  that  a  sale  may  be  rescinded 
for  fraudulent  representations  or  concealments  concerning  the  breed- 
ing qualities  of  an  animal  bought  for  breeding  purposes,*'  it  has 
been  held  that  representations  ea  to  the  getting  qualities  of  a  stallion 
cannot  be  made  with  knowledge  of  their  falsity  and  therefore  a  charge 
of  fraud  cannot  be  based  thereon.** 

638.  Sale  of  Books. — ^Another  quite  fruitful  source  of  litigation  in 
which  charges  of  fraud  have  been  brought  against  the  seller  are  cases 
involving  the  sale  of  books  and  similar  publications.*'  It  has  been 
held  that  a  misrepresentation  that  only  the  biographies  of  a  limited 
number  of  local  persons  were  to  appear  in  a  Mographical  work  of 
prominent  men  of  a  state  may  be  made  a  basis  of  a  charge  of  fraud 
when  the  buyer  purchased  in  reliance  thereon,  his  biography  to  be 

10.  Jeffrey  v.  Bigelow,  13  Wend.  (N.S.)  73,  27  W.  R.  U4,  3  Eng.  Rul. 
(N.  T.)  518,  28  Am.  Dee.  476;  Puis  Cas.  125  (it  Was  farther  held  in  thin 
T.  Hornbeek,  24  Okla.  288,  103  Pae.  case  that  the  fact  that  the  sale  was  in 
665, 138  A.  S.  R.  883,  29  L.R.A.(N.S.)  violation  of  a  penal  statute  did  not 
202.    See  also  Skinn  r.  Reutter,  135  render  the  seller  liable). 

Mich.  57,  97  N.  W.  162,  106  A.  S.  B.  Note:  15  Ann.  Cas.  1008. 

384,  63  L.R.A.  743;  Ward  v.  Hobbs,  13.  Note:  15  Ann.  Cas.  1008. 

L.  R.  4  App.  Cas.  13,  48  L.  J.  Q.  B.  14.  Puis  v.  Horabeck,  24  OkU.  288, 

281,  40  L.  T.  (N.  S.)  73,  27  W.  B.  114,  103  Pae.  665,  138  A.  S.  R.  883,  29 

S  Eng.  Rul.  Cas.  125.  L.R.A.(N.S.)  202;  Warren  v.  Buck, 

Notes:  29  L.R.A.(N.S.)  203;  L.R.A.  71  Vt.  44,  42  Atl.  ©79,  76  A.  S.  R.  754. 

1917C  620;  15  Ann.  Cas.  1008.  Notes:  29  LJt.A.(N.S)  202;  L.B.A. 

11.  George  v.  Johnson,  6  Humph.  1917C  622. 

(Tenn.)  36,  44  Am.  Dec.  288;  Wiutz  16.  Notes:  15  Am.  Deo.  106;  Ann. 
V.  Morrison,  17  Tex.  372,  67  Am.  Dec  Cas.  1916A  575. 

668.  See  also  Howard  v.  Gould,  28  16.  Oltman  v.  Williams,  167  N.  C. 
Vt.  523,  67  Am.  Dec  728.  -        312,  83  S.  E.  348,  Ann.  Caa.  1916A 

12.  Ward  v.  Hobbs,  L.  B.  4  App.  587. 

Caa.  13,  48  L.  J.  Q.  B.  281,  40  L..T.     17.  Note:  22  L.B.A.(N.S.)  1210. 
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one  of  those  included.**  So  it  has  been  held  that  a  lepreeentation 
by  a  seller  of  books  that  they  are  a  special,  limited,  extra  illustrated 

edition,  which,  if  true,  woi^d  give  them  a  greater  value  than  an 
ordinary  edition  would  have,  is  uot  mere  dealer's  talk,  but,  if  false, 
will  entitle  the  purchaser  to  rescind  hb  contract.'* 

639.  Sale  of  Securities. — In  the  sale  of  stocks,  bonds,  notes  and 
other  securities,  general  representations  as  to  their  value  as  an  invest- 
ment are,  as  a  rule,  regarded  as  dealer's  talk  on  which  the  buyer  has 
no  right  to  rely  and  therefore  though  false  and  made  in  bad  faiUi 
are  not  the  basis  of  a  charge  of  fraud,**  and  the  rule  in  regard  to 
repreaentations  of  value  applies  to  mere  representations  or  expressions 
of  opinion  respecting  the  solvency  or  pecuniary  ability  of  third 
parties,  whose  notes  are  given  in  payment  for  goods  purchased.*  Thus 
it  has  been  held  that  false  representations  by  one  selling  railroad 
bonds  that  the  "bond  was  an  A  No.  1  bond,"  and  that  "the  railroad 
was  good  security"  therefor,  made  to  the  purchaser  for  the  purpose 
of  inducing  the  sale,  will  not  render  him  liable  to  damages  even 
though  he  made  the  statements  in  bad  faith.'  So  it  has  been  held 
that  a  cause  of  action  is  not  shown  by  a  complaint  alleging  that  the 
defendant  fraudulently  stated  to  the  plaintiff  that  the  stock  of  a 
certain  company  was  worth  eighty  per  cent  of  its  par  value,  which 
statement  the  plaintiff  believed,  and  relying  thereon  bought  of  the 
defendant  some  of  the  stock,  paying  said  eighty  per  cent  therefor, 
whereas,  in  fact,  the  stock  was  worth  but  forty  per  cent,  as  the  defend- 
ant well  knew.*  On  the  other  hand  representations  as  to  the  safety 
or  security  of  the  investment,  made  under  circumstances  showing 
that  they  were  intended  as  representations  of  fact  and  not  mere 
expressions  of  opinion  or  dealer's  talk,  have  been  given  such  effect 
and  a  charge  of  fraud  based  thereon  sustained.*  Thus  it  has  been 
held  that  a  seller  who,  to  induce  a  sale  of  note^  represents  them  to  be 
"good  as  gold,"  and  Vho  intends,  and  is  understood  to  intend,  not 
an  expression  of  an  opinion,  but  a  statement  of  a  fact  of  his  own 
knowledge,  may  be,  if  such  representations  were  known  by  him  to  be 
false,  chargeable  with  fraud.*  So  one  who  effects  a  sale  of  stock  on 

18.  Oreenleaf  v.  Gerald,  94  Ife.  91,  8.  Deming  t.  Darling,  148  Haas. 
46  AtL  799, 80  A.  S.  R.  377,  60  L3.A.  604, 30  nTe.  107, 2  L.R.A.  743. 


10.  Sdmlthds       Sellars,  223  Pa.  Am.  Rep.  879. 
St  613,  72  AtL  887,  22  L.R.A.(N.S.)      4.  Crane  v.  Elder,  48  Kan.  250,  29 
1210.  Pee.  151,  15  L.R.A.  795;  Andrews  v. 

80.  Bnrwash  v.  Ballon,  230  HI.  34,  Jackson,  IBS  Mass.  266,  47  N.  E.  412, 
82  N.  E.  355,  15  L.RA.(N.S.)  400  ;  60  A.  S.  R.  390,  37  L.R.A.  402. 
Deming  v.  Darling,  148  Haas.  604,  20     Note:  16  L.R.A.  796. 
K.  E.  107, 2  LJI.A.  743.  6.  Andiewa  v.  Jaekson,  168  Mass. 

Note:  IS  hJtJi.  705.  266,  47  N.  E.  412,  60  A.  S.  R.  390.  37 

1.  Homer  v.  Perkins,  124  ICats.  431,  Ij.R.A.  402.  See  also  Crane  v.  Eldex.. 


642. 


3.  Ellis  v.  Andrews,  66  N.  T.  83, 16 


26  Am.  Rep.  677. 
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a  Tepreeentation  Uiat  it  has  alwf^s  paid  a  ceAain  dividend  per  annum, 

when  in  fact  it  has  never  paid  such  ft  dividend,  may  be  held  liable  in 
an  action  of  deceit*  The  kindred  question  as  to  warranties  involved 
in  the  sale  of  cboses  in  action  is  discussed  in  another  place.' 

640.  Claim  for  Damages  Generall7.-*If  a  seller  has  been  guilty  of 
fraud  in  the  procurement  of  the  sale,  the  buyer  may  ordinarily  main- 
tain an  action  on  the  case  as  for  deceit  to  recover  his  damages  result- 
ing from  the  fraud,*  and  the  fact  that  the  buyer  has  resold  the  prop- 
erty does  not  affect  his  right  to  maintain  such  an  action.*  No  interest 
in  the  right  of  action  for  damages  for  the  fraudulent  representation 
of  the  seller  as  to  the  subject  matter  of  the  sale  passes  to  a  third  person 
who  purchases  from  the  original  buyer.  Payment  of  the  price  ia 
not  essential  to  the  maintenance  by  the  buyer  of  an  action  for  dam- 
ages, nor  is  the  buyer  before  bringing  his  action  required  to  wait 
until  the  price  becomes  due;  "  still  there  is  no  error  in  admitting  evi- 
dence offered  "by  the  buyer  to  diow  that  the  price  has  been  paid." 
In  an  action  by  the  seller  for  the  price  the  buyer,  where  the  doctrine 
of  recoupment  is  recognized,  may  recoup  his  damages  resulting  from 
the  aeller's  fraud,  and  may  as  a  general  rule  under  the  statutes  relat> 
ing  to  set-off  and  counterclaim  interpose  his  claim  for  damages  in 
defense  to  an  action  for  the  price,'*  and  where  the  sale  was  by  an 
executor  and  fraudulent  miarepreeentations  were  made  by  him,  the 
buyer  has  been  permitted  to  recoup  the  damages.'^  It  is  otherwise, 
however,  where  the  doctrine  of  recoupment  does  not  prevail  and  no 

795,  where  a  charge  of  fraud  was  action  by  the  first  buyer) . 

sustained  under  the  circumstances  of     11.  Morehouse  t.  Northrop,  S3  Conn. 

the  case  upon  representations  that  380,  89  Am.  Dec.  211. 

notes  were  "perfectly  good."  12.  Morehouse    v.    Northrop,  33 

6.  Handy  v.  Waldron,  18  R.  I.  567,  Conn.  380,  89  Am.  Dec  21L 

20  Atl.  143,  49  A.  S.  R.  794.  13.  Dowagiac  Mfg.  Co.  v,  Gibson, 

7.  See  supra,  par.  476.  73  la.  525,  35  N.  W.  603,  5  A.  S.  R. 

8.  Van  Natta  v.  Snyder,  98  Kan.  697;  Van  Natta  v.  Snyder,  98  Kan. 
102,  157  Pae.  432,  L.R.A.1918A  102  102,  157  Pae.  432,  L.R.A.1918A  102 
and  note;  MeFariane  v.  Moore,  1  and  note;  Smith  v,  Werkheiser,  152 
Overt.  (Tenn.)  174,  3  Am.  Dec  752;  Mich.  177, 115  N.  W.  964, 125  A.  S.  R. 
Warner  v.  Wheeler,  1  D.  Chip.  (Vt.)  406, 15  L.R.A.(N.S.)  1092;  Harman  v. 
159,  6  Am.  Dec.  717.  Sanderson.  6  Smedes  &  M.  (Miss.)  41, 

9.  Medbury  v.  Watson,  6  Mete.  45  Am.  Dec  272;  Cecil  v.  Spmger, 
(Mass.)  246,  39  Am.  Dec  726.  32  Mo.  462,  82  Am.  Dec  140;  Burton 

Note:  L.R.A.1918A  111.  Stewart,  3  Wend.  (N.  Y.)  236,  20 

The  same  principle  is  applied  in  the  Am.  Dec  692;  Fai^o  Qas,  etc.,  Co.  t. 

ease  of  warranties  and  it  is  held  that  a  Fargo  Qas,  etc.,  Co.,  4  N.  D.  219, 

resale  by  the  buyer  does  not  affect  his  59  N.  W.   1066,   37  L.R.A.  593; 

li^t  to  sue  for  damages  for  a  breach  McCorkle  t.  Doby,  1  Strob.  L.  (S.  C.) 

of  the  warranty.   See  supra,  par.  516.  396,  47  Am.  Dec.  560.  See  snpra,  par. 

10.  Medbuiy  t.  Watson,  6  Mete,  367  et  seq.,  as  to  defenses  to  an  action 
(Mass.)  246,  39  Am.  Dec.  726  (holding  for  the  price  generally. 

tbi^  the  second  purchaser  is  not  dis<  14.  Williamson  v.  Walker,  24  Oa. 
qualified  by  interest  to  testii^  in  an  257, 71  Am.  Dec.  119. 
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atfttute  exists  authorizing  claims  for  unliquidated  damages  to  be  set 
off.'*  Where  a  note  is  given  for  the  price,  the  sureties  thereon  or 
accommodation  indorsers  cannot  set  up  the  fraud  of  l^e  seller  in 
defense  of  their  liability,  the  sale  not  having  been  rescinded  by  the 
buyer,  as  the  right  to  recoup  damages  for  the  fraud  is  personal  to 
the  buyer.'*  Though  the  subject  matter  of  the  sale  is  a  patent,  a  state 
court  has  jurisdiction  of  an  action  based  on  fraud  in  the  sale,  includ- 
ing a  suit  for  a  rescission  or  for  damages.*' 

641.  Waiver  of  Claim  for  Damages  Generally. — ^If  the  buyer  has 
knowledge  of  the  falsity  of  the  seller's  representations  before  the  con- 
tract of  sale  is  entered  into  and  neverthelesB  condudee  the  contract 
no  claim  can,  of  course,  be  based  there<Hi,  as  he  has  no  right  to  rely 
on  such  representations.**  And  according  to  the  better  view  it  seems 
that  one  who  is  induced  by  fraud  to  enter  into  a  contract  for  the 
purchase  of  personal  property,  and  who,  on  discovery  of  the  fraud 
while  the  contract  remains  wholly  executory,  nevertheless  executes  it 
on  .his  part,  or  requures  performance  on  the  part  of  the  other  party, 
waives  the  fraud  and  cannot  subsequently  maintain  an  action  for 
damages  therefor.  To  allow  a  purchaser  who  has  discovered  the  fraud 
while  the  contract  is  still  wholly  executory  to  go  on  and  execute  it, 
and  then  sue  for  the  fraud,  looks  very  much  like  permitting  him  to 
speculate  on  the  fraud  of  the  other  party.  It  is  virtually  to  allow  a 
man  to  recover  for  self-inflicted  injuries.  The  fraud  is  really  con- 
summated, and  the  damages  incurred,  by  the  acceptance  of  the  prop- 
erty and  paying  for  it.  And  if'  this  is  done  after  the  fraud  is 
discovered,  the  purchaser  cannot  say  that  he  sustained  this  damage 
by  reason  of  the  fraud.'*  It  has  been  held  that,  in  case  of  a  sale  on 
credit,  if  the  buyer  with  knowledge  of  the  fraud  and  without  objec- 
tion makes  payments  and  also  secures  an  extension  of  the  time  of 
credit  or  other  modification  of  the  original  contract,  he  waives  any 
claim  for  damages.**  Ordinarily  if  the  contract  of  sale  has  been 
partly  executed,  it  seems  that  the  buyer  may  continue  performance 
on  his  part  without  waiving  his  claim  for  damages,'  and  it  has  been 

16.  Allison  T.  Noble,  1  Litt.  (Ky.)  1918A  106;  20  Ann.  Cas.  172. 

279, 13  Am.  Dec  230.  20.  Tuttle  v.  Stovall,  134  Ga.  325, 

16.  ElUott  v.  Brady,  192  N.  T.  221,  67  S.  E.  806,  20  Ann.  Caa.  168.  See 
85  N.  E.  69,  127  A.  8.  E.  898,  18  also  Elliott  v.  Brady,  192  N.  Y.  221, 
L.R.A.(N.S.)  600.  85  N.  E.  69.  127  A.  S.  B.  898,  18 

17.  Page  T.  DickcTBon,  28  Wis.  694,  L.R.A.(N.S.)  600. 

9  Am.  Rep.  532.    See  Patbmts,  toL  Notes:  20  Ann.  Cas.  172;  L.R^ 

20,  p.  1181  et  aeq.  191SA  114. 

18.  See  Bupra,  par.  627,  as  to  the  1.  McDonough  v.  Williams,  77  Ark. 
right  to  rely  on  repreeentationa.  261,  92  S.  W.  783,  7  Ann.  Cas.  276,  S 

19.  McDonough  v.  Williams,  77  L.R.A.(N.S.)  452  and  note;  Van  Natta 
Ark.  261,  92  S.  W.  783,  7  Ann.  Cas.  v.  Snyder,  98  Kan.  102,  157  Pae.  432, 
276,  8  L.RA.(N.S.)  462  and  note.  L.R.AJ91&A  102  and  notob 

Notes:  7  Ann.  Cas.  280;  L.B.A. 
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held  that  though  the  bayer,  at  the  tinie  he  gave  his  note  for  the  price, 
had  acquired  knowledge  of  the  fraud,  still  if  he  expressly  reserved 
his  right  to  claim  damages  therefor,  his  giving  of  the  note  will  oqt 
preclude  him  from  setting  up  his  claim  in  defense  by  way  of  counter- 
claim or  recoupment'  There  is  also  authority  for  the  position  that 
the  performance  by  the  buyer  of  an  executory  contract  of  purchase 
after  the  discov^  of  the  fraud  simply  precludes  the  disaffirmance 
of  the  contract  and  leaves  the  right  of  action  for  fraud  unaffected.' 
It  has  been  held  that  when  the  buyer  has  been  guilty  of  fraud  in 
weighing  or  measuring  the  commodity  sold,  and  the  seller  with  knowl- 
edge thereof  proceeds  with  the  sale  and  without  objection  accepts 
payment  on  the  basis  of  the  false  weights  or  measures,  he  cannot  there- 
after maintain  an  action  for  damages  for  the  fraud.*  Mere  delay  by 
the  buyer  to  sue  for  damages  will  not  necessarily  operate  as  a  waiver 
of  the  right  to  sue  when  the  delay  is  not  beyond  the  time  when  the 
action  would  be  barred  by  the  statute  of  limitations.  A  suit  for 
damages  is  not  a  suit  for  the  violation  of  the  contract,  but  is  one  for 
a  tort  and  involves  affirmance  of  the  contract,  and  he  may  keep  the 
fruits  of  the  contract  and  maintain  an  action  for  the  damages  sneered 
hy  reason  of  tlie  fraud.*  If  the  buyer  after  the  discovery  of  the  fraud 
accepts  another  article  in  place  of  the  article  originally  purchased, 
and  the  substitution  is  in  effect  a  new  agreement  of  the  original  pur- 
chaser and  Is  itself  unaffected  with  fraud,  it  will  constitute  a  waiver 
of  any  claim  for  damages  for  the  original  fraud.* 

'642.  Effect  of  Rescission  on  Claim  for  Damages^If  the  buyer  re- 
scinds the  sale  this  will  ordinarily  preclude  any  subsequent  claim  for 
general  damages  for  the  fraud,  as  the  claim  for  such  damages  is 
founded  on  the  continued  existence  of  the  sale,  which  has  been  put 
an  end  to  by  the  rescission.'  On  the  other  hand  where  the  buyer  has 
suffered  special  damages  as  distinguished  from  general  damages,  he 
may,  according  to  the  better  view,  after  rescission  recover  such  special 
damages.*  Thus  it  has  been  held  that  where  a  retail  merchant  has 
been  induced  by  fraud  to  purchase  inferior  goods  for  resale  in  his 
business,  he  may  after  repudiating  the  contract  hold  the  seller  liable 
for  the  special  damages  resulting  to  his  business  from  offering  the 
inferior  goods  to  the  public*  An  exception  to  the  general  rule  also 

2.  Dowagiac  Mfg.  Co.  v.  Gibson,  73  115  N,  W.  325,  129  A.  S.  R.  670; 
la.  525,  35  N.  W.  603,  5  A.  S.  R.  697.  American  Pure  Food  Co.  v.  Elliott, 

3.  Note:  7  Ann.  Cas.  280.  151  N.  C.  393,  66  S.  E.  451,  31  L.R.A. 

4.  Reid  V.  Ladue,  66  Mich.  22,  32  N.  (N.S.)  010. 

W.  916,  11  A.  S.  R.  462.  Note:  31  L.R.A.(N.S.)  910. 

5.  Tuttle  V.  Stovall,  134  Ga.  325,  07     8.  Note:  31  L.R.A.{N.S.)  911. 

S.  B.  806,  20  Ann.  Cas.  168.  9.  American   Pure   Food   Co.  v. 

Note:  L.R.A.1918A  113.  Elliott.  151  N.  C.  393,  60  &  £.  4SL 

6.  Note:  37  L.R.A.(N.S.)  299.  31  L.R.A.(N.S.)  910. 

7.  Mundt  T.  Simpkins,  81  Neb.  1, 
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exists  in  case  where  the  buyer  expends  money  or  material  in  the 
improvement  of  the  property  before  discovering  the  fraud  by  which 
be  was  induced  to  purchase  it.  In  such  case  he  may  rescind  the  con- 
tract of  sale,  return  the  property,  and  recover  for  what  he  has  neces- 
rarily  expended,  as  the  seller  geta  the  benefit  of  the  improvements 
made  on  the  property  when  it  is  returned  to  him.^^ 

643.  Measure  of  Damages  Generally. — ^In  some  cases  the  view  is 
taken  that  the  measure  of  the  general  damages  recoverable  for  the 
fraud  of  the  seller  in  misrepresenting  the  condition  of  the  property 
is  the  difference  between  tiie  actual  value  of  the  property  and  the 
price  paid,!^  but  according  to  the  better  view  it  is  the  difference 
between  the  value  of  the  property  as  it  actually  was  and  what  its  value 
would  have  been  if  it  were  as  it  was  represented  to  be."*  The  real 
distinction  between  the  two  lines  of  cases  is  that  one  recognizes  the 
buyer's  benefits  in  the  bargain  as  an  element  of  damages  and  the 
other  does  not  In  other  w(nrds,  one  line  of  cases  ^ves  to  the  buyer 
only  what  he  has  actually  parted  with  in  the  bargain,  while  the 
other  line  not  only  gives  him  that,  but  in  addition  gives  him  the 
benefits  of  his  bargain,  by  permitting  him  to  show  what  the  property 
would  have  been  worth  had  it  been  as  represented.**  The  value  is 
ordinarily  to  be  determined  by  the  market  value  of  the  commodity  at 
the  place  of  the  sale  and  delivery.**  Where  the  alleged  fraud  con- 
sisted in  the  seller's  misrepresentation  of  the  price  he  paid  for  the 
article  and  the  buyer  agreed  to  pay  for  an  interest  in  the  article  a 
proportion  of  the  actual  cost  price,  it  has  been  held  that  the  buyer 
could  recover  as  damages  the  difference  he  had  paid  over  the  pro- 
portionate part  of  the  actual  cost,  though  the  article  was  in  fact  worth 

10.  Mundt  V.  Simpkins,  81  Neb.  1,  43  N.  H.  363,  80  Am.  Dec.  172;  Durst 
115  N.  W.  325,  129  A.  S.  R.  670.  v.  Burton,  47  N.  Y.  167,  7  Am.  Rep. 

11.  Smith  V.  Bolles,  132  U.  S.  125,  428;  Robertson  v.  Holton,  156  N.  0. 
10  S.  Ct.  39,  33  U.  IS.  (L.  ed.)  279;  215,  72  S.  E.  316,  37  L.R.A.(N.S.) 
Crater  v.  Binninger,  33  N.  J.  L.  513,  298;  Fargo  Gas,  etc.,  Co.  v.  Fargo 
97  Am.  Dee.  737.  See  Peato  and  Gas,  etc.,  Co.,  4  N.  D.  219,  59  N.  W. 
Deceit,  vol.  12,  p.  453.  1066,  37  L.R.A.  593;  Woodward  v, 

12.  Gustafson  t.  Rustemeyer,  70  Thaeker,  21  Vt.  580,  52  Am.  Dec.  73. 
Conn.  125,  39  Atl.  104,  66  A.  S.  R.  92,  See  Fraud  and  Deceit,  vol.  12,  p.  452. 
39  L.R.A.  644;  Williams  v.  McFad-  13.  Kendrick  v.  Ryus,  225  Mo.  150, 
den,  23  Fla.  143, 1  So.  618, 11  A.  S.  R.  123  S.  W.  937,  135  A.  S.  R.  586; 
345;  Stilea  v.  White,  11  Mete.  (Mass.)  Fargo  Gas,  etc.,  Co.  v.  Fargo  Gas,  etc., 
356,  45  Am.  Dec,  214;  Nash  v.  Minne-  Co.,  4  N.  D.  219,  59  N.  W.  1066,  37 
sota  Title  Ins.,  etc.,  Co.,  163  Mass.  L.R.A.  593. 

574,  40  N.  E.  1039,  47  A.  S.  R.  489,     14.  Durst  v.  Burton,  47  N.  Y.  167, 

28  L.R.A.  753;  Smith  v.  Werkheiser,  7  Am.  Rep.  428.   This  is  the  same  rule 

152  Mich.  177,  115  N.  W.  964,  125  A.  as  it  applied  in  the  case  of  a  breach  by 

S.  R.  406, 15  L.R.A.(N.S.)  1092;  Ken-  the  seller  of  his  executory  eontnict  of 

drick  T.  Ryns,  226  Mo.  160, 123  S.  W.  sale  by  a  failure  to  deliver.  See  aapia, 

937, 136  A.  S.  B.  686;  Page  v.  Parker,  par.  386. 
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more  than  the  amount  the  seller  paid  therefor.^*  If  the  seller  on 
oomplaint  of  the  buyer  substitutes  another  article  for  the  first,  ai^d  is 
also  guilty  of  fraud  in  regard  to  the  article  substituted,  the  buyer 
cannot  recover  general  damages  for  both  transactions,  but  is  limited 
to  the  recovery  of  damages  to  the  diflference  in  value  between  the 
substituted  article  and  what  such  substituted  article  would  have  been 
worth  if  it  had  been  as  represented.** 

644.  Special  Damages. — The  buyer  is  not  in  all  cases  limited  to  a 
recovery  df  the  difference  between  the  value  of  the  property  as  repro- 
sented  and  its  actual  value,  or  the  difference  between  the  price  paid 
and  its  actual  value,  but  may  as  in  other  cases  of  fraud  recover  con- 
sequential damages  which  are  the  natural  or  proximate  result  of  the 
fleller's  fraud.*^  Thus  where  the  fraud  consists  in  the  sale  of  animals 
infected  with  a  contagious  disease,  which  is  communicated  to  other 
animals  of  the  buyer,  it  has  been  held  from  an  early  date  that  the 
buyer  could  recover  for  such  consequential  damages,*®  and  also  ex- 
penses reasonably  incurred  in  caring  for  and  treating  the  purchased 
animals  and  those  to  which  the  disease  was  communicated."  And 
where  hogs  infected  with  cholera  were  sold  without  disclosing  such 
fact  this  has  been  held  such  a  wilful  fraud  as  to  wairant  the  recovery 
of  exemplary  damages.***  Where  hay,  on  which  a  poisonous  sub- 
stance, such  as  white  lead,  has  been  spilt  is  sold  without  disclosing 
such  fact,  damages  resulting  from  the  buyer's  loss  of  cattie  which  are 
killed  ^as  the  result  of  eating  it  has  been  held  recoverable.*  And 
where  in  the  sale  of  old  rags  to  a  manufacturer  to  be  worked  up  in 
his  factory  t^e  seller  fraudulently  represents  that  they  ore  free  from 


15.  Pendergast  v.  Keed,  29  Md.  .See  also  Skinn  t.  Reutter,  135  Mich. 
398,  86  Am.  Dec.  539.  57,  97  N.  W.  152,  106  A.  S.  R.  384, 

16.  RobertsoD  v.  Halton,  156  N.  C.  63  L.R.A.  743  j  Robertson  v.  Halton, 
215,  72  8.  E.  316,  37  L.R.A.(N.S.)  156  N.  C.  215,  72  S.  E.  316,  37  L.R.A. 
298.  (N.S.)  298;  Smith  v.  Green,  1  C.  P. 

Note:  37  L.R.A.(N.S.)  298.  D.  92,  46  h.  J.  C.  PL  28,  33  h.  T.  N. 

17.  Dushane  v.  Benedick,  120  U.  S.  S.  572, 24  W.  R.  142, 23  Eng.  Rul.  Cas. 
630,  7  S.  Ct  696,  30  U.  S.  (L.  ed.)  566. 

810;  Smith  v.  BoUes,  132  U.  S.  125,  Notes:  34  L.R.A.(N.S.)   701;  15 

10  S.  Ct.  39,  33  U.  S.  (L.  ed.)  279;  Ann.  Cas.  1008;  3  Eng.  Rul.  Cas.  137. 

American  Pure  Food  Co.  v.  Elliott,  19.  Skinn  v.  Reutter,  135  Mich,  57, 

151  N.  C.  393,  66  S.  E.  451,  31  L.R.A.  97  N.  W.  152,  106  A.  S.  R.  384,  63 

(N.S.)   910;  Puis  V.  Hombeck,  24  L.R.A.  743. 

Okla.  288,  103  Pae.  665,  138  A.  S.  R.  Note:  34  L.R.A.(N.S.)  702. 

883,  29  L.R.A.(N.S.)  202;  Wintz  v.  20.  Hobbs  v.  Smith,  27  Okla.  830, 

Morrison,  17  Tex.  372,  67  Am.  Dec  115  Pae.  347,  34  L.R.A.{N.S.)  697. 

658.  Note:  34  L.R.A.(N.S.)  702. 

Note:  34  L.R.A.(N.S.)  701.  As  to  exemplozy  or  ponitiTO  dam- 

18.  Jeffrey  v.  Bigelow,  13  Wend,  ages  generally,  see  Daxagbs,  vol.  8, 
(N.  Y.)  518,  28  Am.  Dec.  476;  Hobbs  p.  579  et  seq. 

V.  Smith,  27  Okla.  830,  115  Pae.  347,  1.  French  v.  Vining,  102  Haas.  332, 

S4  L.R.A.(N.S.)  697;  Wintz  v.  Hoiv  3  Aul  Rep.  440. 
rison.  17  Tex.  372,  67  Am.  Deo.  668, 
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contagious  germs  special  damaged  caused  the  buyer  by  reason  of  the 
infection  of  his  employees  and  consequent  loss  to  his  business  has 
been  held  recoverable.'  So  where  the  sale  of  commodities  to  a  retail 
merchant  for  resale  is  induced  by  the  fraudulent  representation  of 
the  seller  as  to  the  quality,  special  damt^  resulting  to  the  retailer's 
business  from  his  offering  the  goods  to  the  public  have  been  held 
recoverable  as  special  damages.*  It  has  been  held  that  where  the 
action  is  for  damages  for  fraud  in  the  sale  of  a  horse,  the  buyer  can- 
not recover  expenses  incurred  in  keeping  the  horse  to  the  time  of  its 
death,  because  he  would  hare  incurred  such  expenses  as  owner  of  the 
horse,  irrespective  of  the  seller's  fraud.* 

645.  Rescission  Generally. — As  in  case  of  other  contracts,  if  the 
seller  has  been  guilty  of  fraud  the  buyer  may  rescind  and  recover  the 
purchase  price  if  paid  in  whole  or  in  part,  or  escape  liability  for  the 
price  if  unpaid*  However,  to  entitle  the  buyer  to  recover  what  he 
has  paid  in  an  action  of  assumpsit,  he  must  put  an  end  to  or  rescind 
the  contract  and  must  ordinarily  before  commencing  his  action  give 
notice  to  the  seller  of  his  election  to  rescind.'  It  has  been  held  that 
where  the  buyer  rescinded  the  sale  on  account  of  the  seller's  fraud 
and  sued  for  the  consideration  paid,  the  defendant  could  not  set  up 
the  fraud  of  the  plaintiff  as  a  defense.  The  maxim  in  pari  delicto, 
potior  est  conditio  possidentis  has  no  application.  That  maxim  applies 
only  where  two  or  more  are  jointly  concerned  in  the  perpetration  of 
one  and  the  same  fraud,  by  which  some  third  person  is  to  be  the 
sufferer.  It  does  not  permit  one  independent  deceit  or  fraud  to  be 
set  off  against  another  deceit  or  fraud.' 

646.  Waiver  of  Right  to  Rescind  Generally. — The  general  rule  is 
well  established  that  the  buyer  has  two  remedies,  i.  e.,  he  may  keep 
the  property  and  recover,  either  in  an  affirmative  action  or  by  way 
of  mtroS  or  recoupment;  damages  occasioned  him  by  the  fraud,  or 

8.  DushaDO  ▼.  Benedick,  120  U.  S.  Am.  Dee.  105;  Boles  t.  Heirill,  173 

630,  7  S.  Ct  696,  3D  U.  S.  (L.  ed.)  Ifaas.  401,  53  N.  E.  894,  73  A.  S.  B. 

810.  308;  Ripley  v.  Case,  78  Mich.  126,  43 

8.  American   Pore  Food  Go.  t.  K.  W.  1097, 18  A.  S.  R.  428;  Keen  v. 

Elliott,  151  N.  C.  303, 66  8.  E.  451,  31  James,  39  N.  J.  Eq.  527,  51  Am.  Rep. 

L.R.A.(N.S.)  010.  20;  Haason     Bovet,  1  Denio  (N.  Y.) 

4.  West  V.  Anderson,  9  Conn.  107,  69,  43  Am.  Dec.  651;  Fowler  Wil- 
21  Am.  Dec.  737.  liama,  2  Brev.  <S.  C.)  304,  4  Am.  Dee. 

5.  Whitworth  v.  Thomas,  83  Ala.  579;  Warner  t.  Wheeler,  1  D.  Chip. 
308,  3  So.  781,  3  A.  S.  R.  725;  Tar-  (Vt.)  159,  6  Am.  Dee.  717. 

kington  v.  Purvis,  128  Ind.  182,  25  N.  Notes:  43  Am.  Dee.  654  ;  9  LJLA. 

E.  879,  9  L.R.A.  607;  Bonewell  t.  607;  Ann.  Cas.  1016 A  675. 

Jacobaon,  130  la.  170,  106  N.  W.  614,  6.  Fowler     Williams,  2  Bzot.  (8. 

6  LJR.A.(N.S.)  436;  Morrow  v.  Bone-  C.)  304,  4  Am.  Deo.  579;  Warner  v. 

brake,  84  Kan.  724,  115  Pac.  586,  34  Wheeler,  1  D.  Chip.  (VL)  169,  6  Am. 

L.R.A.(N.S.)  1147;  Perley  v.  Balch,  Dec  717. 

23  Pick.  (Mass.)  283,  34  Am.  Dee.  56;  7.  Whitworth       Thomas,  83  Ala. 

Badger  ▼.  Phinney,  16  Mass.  359,  8  308,  3  So.  781,  3  A.  8.  R.  725. 
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be  may  rescind  the  sale  and  ncover  whatever  of  value  he  has  parted 
with  by  reason  thereof,  with  interest,  etc.  These  actions  being  Incon- 
sistent, a  resort  to  an  action  by  way  of  affirmance  is  a  bar  to  the  rieht 
to  rescind."  And  since  a  sale  is  voidable  only  at  the  option  of  the 
buyer,  to  entitle  him  to  rescind  he  must  act  promptly  on  the  discovery 
of  the  fraud,  and  if  after  discovering  the  fraud  he  acquiesces  in  the 
sale  either  by  express  words  or  by  an  unequivocal  act  or  unreasonable 
delay  he  will  be  deemed  to  have  affirmed  the  sale  and  be  cannot 
afterwards  rescind.*  Thus  if  the  buyer  after  discovery  of  the  fraud 
by  unequivocal  acts  treats  the  property  as  his  own  he  waives  his 
right  of  rescission."  Equivocal  acts,  however,  which  do  not  clearly 
evince  a  purpose,  with  complete  knowledge  of  the  fraud,  to  retain 
the  property  as  his  own  will  not  defeat  his  right  to  rescind;  to  have 
such  effect  the  act  must  be  unequivocal  and  must  show  an  election 
to  retain  the  property  after  discovering  the  fraud  before  the  right 
to  rescind  is  gone.''  Ordinarily  the  buyer  cannot  be  charged  with 
unreasonable  delay  if  he  acts  promptly  on  the  discovery  of  the  fraud," 
and  the  fact  that  the  buyer  after  having  his  suspicions  aroused  paid 
the  price  does  not  constitute  a  waiver  of  his  right  to  rescind,  if  his 
suspicions  were  lulled  by  the  further  fraudulent  conduct  of  the 
seller.**  A  purchaser  of  a  business  who,  within  a  week,  discovers 
that  the  sale  was  fraudulent  and  offers  to  rescind,  and,  on  refusal, 
tests  the  matter  further  for  two  months,  and  then  makes  an  absolute 
rescission,  is  not  guilty  of  unwarrantable  delay  in  rescinding  the 
sale.'* 

647.  Restoration  by  Buyer  Generally. — ^It  is  the  general  rule  that 

where  there  has  been  a  delivery  in  whole  or  in  part  of  the  subject 
matter  of  the  sale  the  buyer  must  return  what  he  has  received  before 
ho  will  be  permitted  to  rescind  the  contract,  and  recover  what  he  has 

8.  Cheney  t.  Didrimon,  172  Fed.  Notes:  43  Am.  Dee,  665  ;  9  L.B.A. 

100.  06  C.  C.  A.  314.  28  L.R.A.(N.S.)  007,  600. 

350;  Kimball  v.  CuDningham,  4  Mass.  10.  Continental  Jewehy  Ca  v.  Pug^, 

502,  3  Am.  Dee.  230;  Nash  v.  Minne-  168  Ala.  295,  53  So.  324,  Ann.  Cas. 

eota  Title  Ins.,  etc.,  Co.,  163  Mass.  1012A  657;  Tarkington  t.  Purvis,  128 

574,  40  N.  £.  1030,  47  A.  S.  R.  '489,  Ind.  182,  25  N.  £.  879,  9  L.R.A.  607; 

28  L.R.A.  753;  Mundt      Simpkins,  Masson  t.  Bovet,  1  Denio  (N.  Y.)  69, 

81  Neb.  1, 115  N.  W.  325, 129  A.  8.  a  43  Am.  Dec.  651. 

670;  Davis  v.  Sehmidt,  126  Wis.  461,  Note:  43  Am.  Dee.  656. 

106  N.  W.  119,  110  A.  S.  R.  938.  11.  Teritington  v.  Purns,  128  Ind. 

Note:  31  L.R.A.(N.S.)  010.  182,  26  N.  E.  870,  9  L.R.A.  607. 

0.  Burwash  t.  Ballon,  230  HI.  34,  12.  Pence  v.  Langdon,  99  V.  S.  578, 

82  N.  E.  355,  15  L.R.A.(N.S.)  409  ;  25  V.  S.  (L.  ed.)  420;  Whitwortfa  v. 
Jnhnann  v.  M^Lane.  7  Blaekf.  (Ind.)  Thomns,  83  Ala.  308,  3  So.  781,  3 
601,  43  Am.  Dee.  102;  Tarkington  v.  A.  B.R.  725. 

Purvis,  128  Ind.  182,  25  N.  E.  879,  9  IS.  Hambriek  t.  Wilfeina,  65  Hiaa. 

L.R.A.  607;  WUbnr  v.  Flood,  16  Mich.  18, 3  Sa  67, 7  A.  S.  R.  631. 

40,  03  Am.  Dee.  203;  Masaon  v.  Bovet,  14.  Bolea  t.  Mennl],  173  Haas.  401, 

1  Denio  (N.  T.)  69,  43  Am.  Dec.  661.  53  N.  E.  894,  73  A.  8.  R.  308. 
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paid.^*  And  it  is  not  sufficient  for  a  buyer  who  has  taken  delivery 
of  the  ^oods  at  the  seller's  place  of  husiness  merely  to  send  word  of 
his  rescission  and  that  he  holds  the  property  subject  to  the  seller's 
orders,  but  he  should  return  or  o£Fer  to  return  the  propeily  to  the 
seller  at  the  place  at  which  he  received  it**  So  after  a  resale  of  the 
property  by  the  buyer  he  cannot  rescind  by  offering  to  return  what 
ho  received  for  it*'  If  the  property  is  seriously  damaged  while  in 
the  himds  of  the  buyer  this  will  ordinarily  deprive  him  of  l^e  right  to 
rescind,  as  the  seller  cannot  be  placed  in  statu  quo.**  It  has  frequently 
been  said  that  it  is  the  duty  of  the  buyer  to  make  complete  restoration 
of  the  property  received  by  him,  and  this  is  undoubtedly  true  where 
such  restoration  is  possible  or  was  possible  at  the  time  of  the  discoveiy 
of  the  fraud,  and  follows  from  the  general  principle  that  rescission 
miut  be  in  toto.**  On  the  other  hand  in  well  considered  cases  ^ 


15.  Lyon  v.  Bertram,  20  How.  149,  115  N.  W.  325;  129  A.  8.  R.  670; 
16  IT.  8.  (L.  ed.)  847:  Gay  v.  Alter,  Fayette  Nat.  Bank  v.  Summers,  105 
102  U.  S.  79,  26  U.  8.  (L.  ed.)  48;  Va.  689,  54  S.  E.  862,  7  L.R.A.(N.S.) 
Anvil  Min.  Go.  v.  Htunble^  153  U.  8.  694.  This  is  the  same  role  as  appliee 
540,  14  S.  Ct  876,  38  U.  6.  (L  ed.)  in  case  of  rosoission  for  breach  of  war- 
814;  Continental  Jewelry  Co.  v.  Pugh,  ranty.  See  supra,  par.  674. 

168  Ahi.  295,  53  So.  3^  Ann.  Cas.  17.  McCriUia  v.  Carlton,  37  Yt  139, 

1912A  657;  Hynson  v.  Dunn,  6  Ark.  86  Am.  Dec.  700. 

395,     Am.  Dee.  100;  Johnson  v.  Mc-  18.  Fayette  Nat  Bank  v.  Snnunera, 

Lane,  7  Blackt  (Ind.)  501,  43  Am.  106  Va.  689,  64  S.  £.  862,  7  L.R.A. 

Dec  102;  Joest  v.  WilUams,  42  Ind.  (N.S.)  694. 

565,  13  Am.  Rep.  377;  McColloch  t.  Note:  Ann.  Cas.  1916B  97. 

Seott,  13  B.  Uon.  (Ey.)  172,  66  Am.  19.  Anvil  Min.  Co.      Hnmble,  153 

Deo.  561;  Allison  v.  Noble,  1  Litt  U.  S.  640,  14  8.  Ct.  876,  38  U.  S.  (L. 

(Ky.)  279, 13  Am.  Dee.  230;  Parley  v.  ed.)  814;  Continental  Jewelry  Co.  v. 

Balch,  23  Pick.  (Masa.)  283,  34  Am.  Pngh,  168  Ala.  295.  63  So.  324,  Ann. 

Dec.  66;  Eimball  v.  Cunningham,  4  Cas.  1912A  663;  Thompson  v.  Peck, 

Mass.  502,  3  Am.  Deo.  230;  Conner  t.  115  Ind.  612,  18  N.  E.  16,  1  L.R.A. 

Henderson,  16  Mass.  319,  8  Am.  Dec  201;  Morrow  v.  Moore,  98  Me.  373,  67 

103;  Snow  v.  AUey,  144  Mass.  646,  11  AtL  81,  99  A.  8.  R.  410;  Thnrston 

N.  E.  764,  59  Am.  Rep.  119;  Wilbur  Blanchard,  22  Pick.  (Mass.)  18,  38 

V.  Flood,  16  Mich.  40,  93  Am.  Dec.  Am.  Dec  700;  Kimball  v.  Cunningham, 

203;  Ware  v.  Hooghton,  41  Miss.  370,  4  Mfiss.  602,  3  Am.  Dec  230;  Conner 

93  Am.  Dec.  258;  Evans  v.  Oale,  17  r.  Henderson,  15  Masa.  319, 8  Am.  Dec 

N.  H.  673,  43  Am.  Dec  614;  Young  v.  103;  Brown  r.  Norman,  66  Uias.  369, 

Stevens,  48  N.  H.  133,  97  Am.  Dec  4  So.  293,  7  A.  S.  R.  663:  Evans  v. 

592,  2  Am.  Rtiv.  202;  Burton  v«  Stew-  Gale,  17  N.  H.  673,  43  Am.  Dec  614: 

art,  3  Wend.  (N.  Y.)  236,  20  Am.  Dec  Masson  v.  Bovet,  1  Denio  (N.  Y.)  69, 

692;  Fowler  v.  Williams,  2  Brev.  (S.  4S  Am.  Dec  661;  Raymond  v.  Beam- 

C.)  304, 4  Am,  Dec.  679;  Fay  v.  Oliver,  ard,  12  Johns.  (N.  Y.)  274, 7  Am.  Dec 

20  Vt.  118,  49  Am.  Dec  764;  Downer  317;  Barton  v.  Steward,  3  Wend.  (N. 

V.  Smith,  32  Yt  If  76  Am.  Dec  148;  Y.)  236,  20  Am.  Dec  692;  Baboook  v. 

Hoadley  v.  Honse,  32  Yt.  179,  76  Am.  Case,  61  Pa.  St  427,  100  Am.  Dec 

Dec.  167.  654;  Fay  v.  Oliver,  20  Vt  118,  49  Am. 

Notes:  34  Am.  Dec  68;  9  L.R.A.  Dec  764. 

610;  Ann.  Gas.  1912A  660.  Notes:  43  Am.  Dec  664:  Ann.  Cas. 

16.  Hnndt  v.  Simpkins,  81  Neb.  1,  1912A  663. 
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view  has  been  taken  Aat  the  duty  of  the  buyer  to  return  the  subject 
matter  of  the  sale  is  not  absolute ;  that  a  seller  who  ia  guilty  of  the 
fraud  ia  not  entitled  to  anything  more  than  substantial  justice  and  a 
fair  opportunity  to  receive  what  he  has  parted  wiih,*<^  as  the  rule 
requiring  restoration  is  not  baawl  on  any  right  possessed  by  the  wrong- 
doer, but  on  the  natural  equity  which  forbids  one  party  to  take  back 
bis  own  property  and  also  retain  that  of  the  other.^  So  if  without 
fault  on  his  part,  the  buyer  is  unable  to  return  all  of  the  subject 
matter  of  the  sale  in  the  condition  in  which  it  was  received,  it  is 
sufficient  if  he  restores  the  property  in  so  far  aa  he  is  able  and  secures 
to  the  seller  what  cannot  be  returned  *  Where  the  subject  matter  of 
the  sale  includes  a  stock  of  merchandise,  the  fact  that  the  buyer  biefore 
the  discovery  of  the  fraud  has  sold  a  part  of  the  goods  in  the  regular 
course  of  business  has  been  held  not  to  forfeit  his  right  to  rescind, 
at  least  in  equity,  if  he  tenders  the  proceeds  of  such  sale  together  with 
the  balance  of  the  stock.'  In  some  cases  the  view  has  been  taken  that 
if  the  buyer  has  paid  the  purchase  price  in  whole  or  in  part  he  may 
qualify  the  tender  back  by  a  retention  of  possession  until  restitution 
is  made  by  the  seller;  for  this  purpose  and  to  this  extent  he  is  allowed 
to  retain  the  possession  as  a  security.*  When  the  article  sold  is  one 
to  be  produced  or  manufactured  by  the  seller,  the  right  to  rescind, 
when  otherwise  existing,  will  not  be  denied  on  the  ground  that  the 
parties  cannot  be  placed  in  statu  quo,  when  the  buyer  has  not  received 
and  accepted  the  article,  and  where  the  seller  has  parted  with  nothing 
by  reason  of  the  sale,  except  the  waste  of  material  and  labor  incident 
to  the  production  of  the  article.* 

648.  Where  Property  Is  Worthless. — If  the  property  received  by 
the  buyer  was  absolutely  worthless,  the  returning  of  it  would  be  an 
idle  act,  and  the  law  will  not  require  it  to  be  done  as  a  condition 
precedent  to  the  right  to  rescind.'  However,  the  fact  that  the  property 
received  by  the  buyer  was  of  but  little  value  does  not  dispense  with 
the  necessity  for  its  return,^  and  this  is  true  if  the  property  is  of 

20.  Clark  v.  Wells,  127  Minn.  353,  168  Ala.  295,  53  So.  324,  Ann.  Gas. 

149  N.  W.  547,  L.R.A.1916F  476.   See  1912A  657. 

also  Marple  v.  Minneapolis,  etc.,  R.  Note:  Ann.  Caa.  1912A  662. 

Co.,  115  Minn.  262,  132  N.  W.  333,  6.  Fairbanks  v.  Walker,  76  Kan. 

Ann.  Cas.  1912D  1082.  903,  92  Pae.  1129,  17  L.R.A.(N.S.) 

1.  Clark  V.  Wells,  127  Minn.  353,  568. 

149  N.  W.  547,  L.R.A.1916F  476.  6.  Perley  v.  Balch,  23  Pick.  (Mass.) 

2.  Tarkington  v.  Purvis,  128  Ind.  283,  34  Am.  Dee.  56;  Conner  v.  Hen- 
182,  25  N.  E.  879,  9  L.R.A.  607;  Clark  derson,  15  Mass.  319,  8  Am.  Dec.  103; 
V.  Wells,  127  Minn.  353,  149  N.  W.  Babcock  v.  Case,  61  Pa.  St.  427,  100 
647,  L.R.A.1916F  476.  Am.  Dec.  654. 

3.  Tarkington  v.  Purvis,  128  Ind.  Notes:  8  Am.  Dec.  104;  Ann.  Caa. 
182,  25  N.  E.  879,  9  L.R.A.  607;  Clark  1912A  669. 

V.  Wells,  127  Minn.  353,  149  N.  W.  7.  Perley  v.  Balch,  23  Pick.  (Maaa) 


547,  L.R.A.1916F  476. 

4.  Continental  Jewelry  Co,  v.  Pt^h, 


283,  34  Am.  Dec.  56. 
Note:  8  Am.  Dec.  104. 
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value. to  the  seller,  though  it  may  be  6t  no  value  to  the  buyer;  *  and 
it  has  been  said  it  is  not  sufficient  that  the  property  was  of  no  intrinsic 
value  or  of  no  market  value,  if  it  is  capable  of  serving  any  purpose 
of  advantage  by  its  possession  or  control  or  its  loss  is  a  disadvantage 
to  tlie  other  party.*  Thus  where  a  buyer  seeks  to  rescind  a  contract 
fcnr.the  sale  of  lime  delivered  in  casks,  tiiough  the  lime  is  of  no  value, 
yet  as  the  casks  are  of  some  value  they  must  be  returned  before  the 
right  of  rescission  can  be  exercised."  AVhere  the  subject  matter  of 
the  sole  is  a  horse  or  other  animal  which  di^  in  the  hands  of  the 
buyer,  a  return  of  the  worthless  carcass  is  not  necessary  to  entitle 
the  buyer  to  rescind  and  recover  the  price  paid;' still  in  such  a  case  it 
has  been  held  that  the  buyer  should  within  a  reasonable  time  give 
notice  to  the  seller  of  the  death  of  the  animal.^^ 

649.  Severable  Contracts. — Where  a  contract  of  sale  is  severable 
and  not  entire,'*  the  buyer  may  exercise  a  right  to  rescind  as  to  part 
and  is  not  required  to  rescind  the  contract  in  toto.'*  Thus,  as  a 
general  rule,  a  contract  for  the  sale  of  separate  articles  for  a  certain 
price  for  each  article  is  severable  and  entitles  the  buyer  to  rescind 
the  contract  for  fraud  as  to  a  separable  part  of  the  articles  and  recover 
the  price  paid  therefor  without  a  rescission  of  the  entire  contract.** 
So  in  case  of  a  contract  under  which  the  subject  matter  is  to  be 
delivered  and  paid  for  in  instalments,  to  entitle  the  buyer  to  rescind 
for  default  of  the  seller  with  regard  to  one  instalment,  he  is  not 
required  to  return  a  prior  instalment  delivered  and  paid  for;**  still 
in  regard  to  such  a  case  the  inability  to  place  the  seller  in  statu  quo 
has  been  given  as  a  material  reason  for  refusing  to  permit  the  buyer 
to  rescind  the  contract  for  the  seller's  default  in  an  intermediate 
delivery.**  The  view  has  been  taken  that  the  rescission  must  be  in 
toto  even  where  several  articles  are  sold  at  a  distinct  price  for  each, 
tlie  contract  being  entire  in  other  respects,  as  where  a  number  of 
barrels  of  flour  were  sold  at  a  certain  price  per  barrel,  and  the  buyer 

8.  Perley  t.  Balch,  23  Pick.  (Mass.)     Note;  Ann.  Cas.  1912A  663. 

283,  34  Am.  Dec.  56.  14.  Wei]  v.  Stone,  33  Ind.  App.  112, 

9.  Note:  8  Am.  Dec.  104.  60  N.  E.  698, 104  A.  S.  R.  243;  Costi- 

10.  Conner  v.  Henderson,  15  Mass,  gan  v.  Hawkins,  22  Wis.  7^  94  Am. 
319,  8  Am.  Dec  103.  Dee.  583. 

11.  Fowler  v.  Williams,  2  Brev.  15.  Enterprise  Mfg.  Co.  v.  Oppen- 
(S.  C.)  304,  4  Am.  Dec.  570.  heim,  114  Md.  368,  78  Atl.  1007,  38 

12.  As  to  the  distinction  between  L.R.A.(N.S.)  548.  And  see  supra, 
severable  and  entire  contracts  of  sale,  par.  561,  as  to  the  rule  which  upholds 
see  supra,  par.  1G4  et  seq.  the  buyer's  right  to  rescind  for  the 

13.  Weil  V.  Stone,  33  Ind.  App.  112,  default  of  the  seller  in  r^ard  to  one 
69  N.  E.  698,  104  A.  S.  R.  243;  Buck-  instalment  and  impliedly  recognizes 
eye  Buggy  Co.  v.  Montana  Stables,  43  tliis  rule. 

Wash.  49,  85  Pac.  1077,  117  A.  S.  R.  16.  Ellison  v.  Flat  Top  Grocery  Co., 

1032;  Costiffan  t.  Hawkins,  22  Wis.  69  W.  Va.  380,  71  S.  E.  301, 38  LILA. 

74,  94  Am.  Dec.  683.  {N.S.)  530. 
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has  been  denied  the  right  to  rescind  as  to  a  part  of  the  articles  and 
retain  the  balance  though  fraud  was  shown."  So  under  a  contract 
of  subscription  for  a  book,  to  be  published  in  parts,  at  a  certain  price 
for  each  part,  to  be  paid  for  on  delivery  of  each  part,  where  it  appeai'od 
that  the  subscriber,  after  receiving  one  port  and  paying  for  it,  refused 
to  take  any  more,  it  was  held  in  an  action  for  breach  of  the  contract 
that  he  could  not  defend  on  the  ground  thpt  he  was  induced  to  enter 
into  the  contract  by  fraud,  without  offering  to  return  that  part." 

650.  Rejection  of  Buyer's  Offer  to  Return  Generally^ — Where  a 
tender  of  the  goods  received  by  the  buyer  is  rejected  by  the  seller, 
tliis  is  all  tliat  is  required  of  the  buyer  to  entitle  him  to  exercise  his 
right  of  rescission,  and  his  necessary  retention  of  them  as  the  goods 
of  the  seller  following  the  rejection  cannot  affect  the  operative  effect 
of  the  buyer's  rescission  and  bis  right  to  recover  the  price  or  avoid 
liability  therefor  if  unpaid.^*  In  such  a  case  the  buyer  is  not  required 
to  abandon  the  property  when  the  seller  refuses  to  receive  it  back, 
especially  where  the  property  is  of  such  a  character  that  it  may  de- 
preciate materially  in  value  if  abandoned."  In  caring  for  the  prop- 
erty after  the  seller's  rejection  of  the  offer  to  return,  the  buyer  must 
care  for  it  as  an  unwilling  and  involuntary  bailee  of  the  seller,  and 
not  as  owner.  In  accordance  with  this  rule  of  law,  the  question  pre- 
sented in  a  concrete  case  involving  the  effect  of  the  sul^quent  acts 
of  the  purchaser  with  reference  to  the  property  is  whether  or  not  his 
disposal  or  use  of  the  property  was  for  his  own  benefit  or  for  the  benefit 
of  the  seller.  If  he  made  a  disposal  or  use  of  the  property  to  secure 
some  benefit  for  himself  to  which  he  was  entitled  only  as  owner,  then 
his  acta  in  this  regard  are  inconsistent  with  his  claim  of  rescission 
and  consequent  ownership  in  the  seller,  and  he  can  no  longer  assert 
such  claim.* 

651.  Right  to  Sell  after  Rejection  of  Offer.—Ordinarily  the  buyer 
has  no  right,  even  after  the  rejection  by  the  seller  of  his  offer  to 
return  the  property,  to  sell  the  property,  and  his  sale  of  the  same  as 
his  own  "will,  as  a  general  rule,  defeat  his  right  of  rescission.*  The 
sale  of  the  property  by  the  buyer  after  the  seller's  rejection  of  his 
offer  to  return  will  not  in  all  cases  forfeit  his  right  of  rescission.* 
Thus  where  the  subject  matter  of  the  sale  is  perishable,  though  the 

17.  Voorhees  v.  Earl,  2  Hill  (N.  Y.)     Note:  L.R.A.ini6F  480. 

238,  38  Am.  Dec  688.  80.  Clark  v.  Wells,  127  Minn.  353, 

18.  Barrie  v.  Earle,  143  Mass.  1,  8  149  if.  W.  647,  L.U.A.iyiCF  47G. 
N.  E.  639,  58  Am.  Rep.  126.  1.  Note:  L.R.A.191GF  479. 

19.  Tarkington  v.  Purvis.  128  Ind.  2.  Note:  L.R.A.1916F  479. 

182,  25  N.  E.  879,  9  L.R.A.  607;  Weil  3.  Hambrick  v.  Wilkins,  65  Miss.  IS, 
V.  Stone,  33  Ind.  App.  112,  69  N.  E.  3  So.  67,  7  A.  S.  R.  631;  Jolmson  v. 
698,  104  A.  S.  R.  243;  Fairbanks  v.  Swanke,  128  Wis.  68,  107  N.  W.  481, 
Walker,  76  Kan.  903,  92  Pac.  1129,  17  8  Ann.  Cas.  544,  5  L.R.A.(N.S.)  1048. 


UR.A.(N.S.)  558. 


Note:  L.R.A.1916F  47V. 
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buyer  is  under  no  obligation  to  preserve  it  for  the  seller  on  bis  refusal 
of  the  tender,  still  if  be  acta  in  good  faith  in  preventing  leasonalde 
^prehended  loss  or  destruction  and  waste  of  the  property  even  by  a 
resale,  his  perfected  right  of  rescission  will  not  be  lost  in  a  court  of 
equity  if  he  fairly  accounts  for  the  property.*  And  where  the  subject 
matter  of  the  salp  is  a  going  business,  and  the  seller  refuses  a  tender 
of  its  return,  the  buyer  may,  Without  waiving  his  right  of  rescission, 
continue  it  as  a  going  business,  during  the  pendency  of  a  suit  to 
recover  back  the  price,  if  he  remains  ready  at  all  times  to  turn  over 
to  the  seller  both  the  business  in  substantially  the  conditi(m  in  which 
he  received  it  and  all  the  profits  derived  therefrom.'  And  it  has 
been  held  that  where  the  buyer  of  a  horse  has  rescinded  the  contract 
by  a  proper  offer  to  return  the  animal,  he  need  not  then  abandon  it 
or  keep  it  on  expense,  but  after  giving  the  owner  full  opportunity  to 
take  the  animal  away,  and  upon  proper  notice,  he  may  sell  it  if  he 
exercises  reasonable  care  to  secure  the  best  price  obtainable  *  If  the 
buyer  gives  the  property  away,  or  wantonly  sacrifices  it  by  selling  it 
for  a  grossly  inadequate  price,  he  must  account  to  the  seller  for  the 
difference  between  the  price  received  and  the  reasonable  value  of  the 
propierty,  less  the  expense  of  keeping  it  up  to  the  time  of  the  sale.^ 
The  mere  advertising  of  the  article  for  sale  has  been  held  not  to 
constitute  a  waiver  of  the  right  to  rescind.* 

652.  Use  of  Property  after  Rejection  of  Offer.— The  effect  of  the 
subsequent  use  of  the  property  by  the  purchaser  after  the  rejection  of 
hia  offer  to  return  depends  upon  the  question  as  to  whether  or  not 
such  use  was  for  his  personal  benefit  or  in  compliance  with  the  duties 
imposed  upon  him  as  the  involuntary  bailee  of  the  seller.*  Thus  in 
case  of  the  sale  of  an  animal  such  as  a  horse  or  the  like,  its  use  by 
the  buyer  as  his  own  has  been  held  a  waiver  of  his  right  of  rescission,** 
as  where  in  case  of  the  sale  of  a  jack  or  stallion,  the  buyer  used  him 
for  breeding  purposes  instead  of  merely  taking  care  of  him.**  On  the 
other  hand,  it  has  been  held  that  where  the  use  of  the  horse  was  no 
more  than  the  good  of  the  animal  required,  and  merely  reduced  tlie 
expense  chargeable  to  the  owner,  such  use  did  not  amount  to  a  waiver 
of  the  rescission."  In  case  of  the  sale  of  machinery,  its  continued 

4.  Tarkington  v.  Purvis,  128  Ind.  7.  Hambrick  v.  Wilkins,  65  Miss. 
182,  25  N.  E.  879,  9  L.R.A.  607.  18,  3  So.  67,  7  A.  S.  R.  631. 

5.  Clark  v.  Wells,  127  Minn.  353,  8.  Note:  L.R.A:l916r  481. 
149  N.  W.  547,  L.R.A.1916F  476.   See  9.  Note:  L.R.A.1916P  480. 

also  Tarkington  v.  Purvis,  128  Ind.  10.  McCulloch  v.  Scott,  13  B.  Men. 

182,  25  N.  E.  879,  9  L.R.A.  607.  (Ky.)  172,  56  Am.  Dec.  56L 

Note:  L.R.A.1916F  481.  Note :  L.R.A.1916F  480. 

6.  Johnson  v.  Swanke,  128  Wis.  68,  11.  McCulloch  v.  Scott,  13  B.  Man. 
107  N.  W.  481,  8  Ann.  Caa.  644^  6  (Ky.)  172,  56  Am.  Dee.  561. 
LJl.A.(N.S.)  1048.  12.  Note:  L.B.AJ916F  480. 
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use  by  the  buyer  after  the  seller's  rejection  of  the  offer  to  return  will 
ordinarily  constitute  a  waiver  of  the  buyer^s  right  of  rescission.^* 

653.  Equitable  Relief. — As  a  general  rule  &aud  alone  is  not  con- 
sidered  a  ground  for  equitable  relief,M  and  where  a  buyer  was  in- 
duced by  the  fraud  of  the  seller  to  make  the  purchase,  this  fact  alone 
has  been  held  not  to  be  ground  for  relief  in  equity  if  the  buyer  has 
an  adequate  legal  remedy.^'  And  it  has  been  held  that  a  special 
necessity  for  Uie  aid  of  equity  to  cancel  a  ncm-negotiable  note  given 
for  a  horse  is  not  shown  by  Uie  fact  that  the  horse  is  worthless,  and 
its  continuance  in  possession  of  the  purchaser  will  be  a  prejudicial 
expense  to  him,  since  be  may  declare  a  rescission  for  the  fraud  of  the 
seller,  and,  after  notice,  sell  the  horse,  reimburse  himself  for  the 
outlay,  and  hold  the  balance  for  the  use  of  the  seller.**  On  the  other 
hand,  in  a  number  of  cases  where  the  bq^er  has  given  hia  obHgation 
for  payment  of  the  piice,  a  suit  in  equity  to  rescind  the  sale  and 
cancel  such  obligation  has  been  sustained  on  the  theory  that  the 
buyer's  r^edy  at  law  was  not  equally  adequate  and  efficacious.^^ 
And  it  has  been  held  that  where  a  sale  of  a  newspaper  has  been  effected 
by  false  statements  of  the  seller,  a  court  of  equity  will  enjoin  the 
enforcement  of  the  mortage  given  for  part  of  the  purchase  price,  and 
decree  a  cancellation  of  the  mortgage  and  notes,  where  the  damages 
from  the  fraud  exceed  the  mortgage  indebtedness.** 

XVII.  Restbictions  on  Use  or  Resale  op  Pebsonal  Propekty 

654.  Validity  as  between  Parties;  Restrictions  as  to  Use. — As  a 
general  rule,  since  the  owner  of  personal  property  may  withhold  it 
from  sale,  he  can  also  at  the  time  of  its  sale  impose  reasonable  con- 
ditions or  restrictions  upon  its  use  without  violating  any  rule  of 
public  poUcy,  and  such  restrictions  will  be  binding  as  between  the 
parties.'*  UnreasonaUe  restrictions,  however,  have  been  held  illegal 

13.  Notes:  36  L.R.A.(N.S.)  472;  seller's  refusal  of  his  offer  to  letam, 
L.R.A.1916F  481;  Ann.  Caa.  1912A  see  supra,  par.  651. 

662.  17.  Notes:  5  L.B.A.(N.S.)  1050  ;  8 

14.  See  Equity,  vol.  10,  p.  316.  Ann.  Cas.  551. 

IB.  Johnson  v.  Swanke,  128  Wis.  18.  Smith  v.  Werkheiser,  152  Mieh. 

68,  107  N.  W.  481,  8  Ann.  Cas.  544,  5  177,  115  N.  W.  964,  125  A.  S.  R.  406, 

L.R.A.(N.S.)  1048.  15  L.RA.{N.S.)  1092. 

Notes:  5  L.R.A.(N.S.)  1048;  8  Ann.  19.  Oregon  Steam  Nav.  Co.  v.  Win- 

Cas.  649.  sor,  20  Wall.  G4,  22  U.  S.  (L.  ed.)  316; 

See  supra,  par.  617,  as  to  when  a  Smith  t.  San  Francisco,  etc.,  Ry.  Co., 

defrauded  seller  may  resort  to  equity  115  Cal.  584,  47  Pac.  582,  56  A.  S.  R. 

for  relief.  119,  35  L,R.A  309;  Meyer  v.  Estes, 

16.  Johnson  v.  Swanke,  128  Wis.  164  Mass.  457,  41  N.  E.  683,  32  L.R.A. 

68,  107  N.  W.  481,  8  Ann.  Cas.  544,  5  283;  Dunlop  v.  Gregory,  10  N.  Y.  241, 

L.R.A.(N.S.)  1048.   As  to  the"general  61  Am.  Dec.  746. 

rig^t  of  a  defrauded  bc^er,  after  Note:  95  Am.  Deo.  193. 
reseiaaoii,  to  resell  the  property  on  the 
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as  against  public  policy.**  Thus  a  covenant  by  the  buyer  of  a 
steamboat  that  he  will  not  run  or  employ  the  boat  upon  any  of  the 
waters  of  the  state  for  a  period  of  ten  years  has  been  held  unreasonable 
and  invalid  as  against  public  policy;  ^  and  in  case  of  the  sale  of  a 
manufacturing  plant  a  stipulation  that  it  should  not  be  wed  by  the 
buyer  for  a  period  of  five  years  has  been  held  unreasonable  and 
illegal.*  On  the  other  hand,  the  view  has  been  taken  by  the  federal 
supreme  court  that  a  restriction  in  the  sale  of  a  steamboat  which  pro- 
hibited its  use  not  only  on  all  the  waters  of  a  state  but  also  on  certain 
waters  of  another  state  was  not  unreasonable,  and  was  valid  os  between 
the  parties; '  and  in  a  state  court  a  covenant  by  the  buyer  of  a  steam- 
boat not  to  run  it  on  tlie  upper  waters  of  the  Hudson  river  has  been 
held  valid.* 

655.  Restrictions  as  to  Hesale;  General  Rule.— At  common  law  it 
was  established  at  an  early  date  and  has  since  been  generally  recog- 
nized that  a  general  restraint  on  the  alienation  of  chattels,  except 
when  a  very  special  kind  of  property  is  involved,  such  as  a  slave  or 
an  heirloom,  is  void.  "If  a  man,"  says  Coke,  "be  possessed  .  .  . 
of  a  horse  or  of  any  other  chattel,  real  or  personal,  and  give  or  sell 
his  whole  interest  or  property  therein,  upon  condition  that  the  donee 
or  vendee  shall  not  alien  the  same,  the  same  is  void,  because  the  whole 
interest  and  property  is  out  of  him,  so  as  he  hath  no  possibility  of  a 
reverter;  and  it  ia  against  the  trade  and  trafhc  and  bargaining  and 
contracting  between  man  and  man."  *  Partial  restrictions,  however, 
on  the  right  to  resell  are,  as  a  general  rule,  upheld  as  between  the 
parties.*  In  thb  connection  the  question  has  frequently  arisen,  in 
oases  of  sales  by  manufacturers  or  wholesale  dealers  to  retail  dealers, 
as  to  the  validity,  as  between  themselves,  of  stipulations  attempting 

20.  Wright  v.  Ryder,  36  Cal.  342,     4.  Dunlop  v.  Gregory,  10  N.  Y.  241, 
95  Am.  Dec.  186;  Western  Wooden-  61  Am.  Dec.  746. 
Ware  Aas'n  t.  Starkey,  84  Mich.  76,     6.  Dr.  Miles  Medical  Co.  v.  Jolm  D. 
47  N.  W.  604,  22  A.  S.  H.  686,  11  Park,  etc.,  Co.,  220  U.  S.  373,  404,  31 
L.R.A.  503.  S.  Ct.  376,  55  U.  S.  (L.  od.)  502; 

1.  Wrigbt  v.  Ryder,  36  Cal.  342,  95  John  D.  Park,  etc.,  Co.  v.  Hartman, 
Am.  Dec.  186.  But  see  California  153  Fed.  24,  82  C.  C.  A.  158, 12  L.R.A. 
Steam  Nav.  Co.  v.  Wright,  6  Cal.  259,  (N.S.)  135;  W.  H.  Hill  Co.  v.  Gray, 
65  Am.  Dec.  511,  where  an  agreement  163  Mich.  12,  127  N.  W.  803,  30 
between   boat  owners  whereby  one  L.R.A.(N.S.)  327. 

agreed  not  to  run  his  boats  upon  cer-  6,  Smith  t.  San  Francisco,  ef^c.,  B. 

tain  waters  of  the  state  for  three  years  Co.,  115  Cal.  584,  47  Phc.  582,  56  A. 

was  held  valid.  S,  R.  119,  35  L.R.A.  309;  Meyer  v. 

2.  Westem-Wooden-Ware  Ass'n  v.  Estes,  164  Mass.  457,  41  N.  E.  683,  32 
Starkey,  84  Mich.  76,  47  N.  W.  604,  L.R.A.  283;  Fisher  Flouring  Mills  Co. 
22  A.  S.  R.  686, 11  L.R.A.  503.  v.  Swanson,  76  Wash.  649,  137  Pac. 

8.  Oregfon  Steam  Nav.  Co.  v.  Win-  144,  51  L.R.A.(N.S.)  522.  See  also 
Bor,  20  Wall.  64,  22  U.  S.  (L.  ed.)  Rackemann  v.  Riverbank  Imp.  Co., 
315,  reversing  1  Wash.  Ter.  283,  34  167  Mass.  1,  44  N.  E.  990,  67  A.  S.  R. 
Am.  Bep.  803.  427. 
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to  roAtrict  the  price  at  which  the  commodity  sold  may  be  resold  by 
tbo  rctniler.  The  authorities  on  this  question  are  not  in  accord.  In 
Kngiand  and  in  a  number  of  Jurisdictions  in  this  country  the  view 
ia  taken  that  as  between  the  parties  such  stipulations  are  not  against 
public  policy  aa  in  illegal  restraint  of  trade  or  as  an  attempt  to  create 
a  monopoly,'  especially  where  the  commodity  involved  is  not  one 
over  which  the  seller  controls  the  supply  or  any  large  proportion 
thereof.'*  As  has  been  said  in  this  respect,  the  producer,  in  the  first 
instance,  is  under  no  obligation  to  sell  his  product,  and,  when  he 
sells  it,  he  has  the  right  to  exact,  as  part  of  the  consideration  for  the 
sale,  a  promise  by  the  buyer  that  he  will  not  sell  it  at  less  than  a 
stipulated  price.  There  is  nothing  either  unreasonable  or  unlawful 
in  tlie  oifort  by  a  manufacturer  to  maintain  a  standard  price  for  his 
goods.  It  is  simply  a  means  of  securing  the  legitimate  benefits  of 
the  reputation  which  his  product  may  have  attained.*  And  it  has 
been  held  that  a  contract  by  the  manufacturer  of  a  particular  brand 
of  flour  sold  in  a  certain  market,  with  retailers,  as  ancillary  to  his 
wholesaling  the  product  to  them,  that  they  will  maintain  a  minimum 
price,  b  valid  if  it  is  necessary  to  the  continued  production  of  his 
product,  involves  less  than  a  controlling  part  of  that  commodity  in  the 
mai'ket,  and  the  price  fi.\ed  is  fairly  necessary  to  his  protection,  and 
affords  only  a  fair  profit  to  the  contracting  parties.*"  The  mere  fnct 
that  at  the  time  of  the  purchase  there  is  a  label  attached  to  Uie  article 
sold  specifying  that  it  is  sold  on  condition  that  it  is  not  to  bo  resold 
under  a  certain  price  does  not  itself  constitute  a  contract  between  tlie 
seller  and  tlie  buyer  that  he  will  not  resell  below  such  price.'^  When 

7.  Grogan  v.  Chaffee,  150  Cal.  611,  847,  Ann.  Cas.  1915D  714.    See  also 

105  Pue.  745,  27  L.R.A.{KS.)  395  Com.  v.  Orinstead,  111  Ky.  203,  63  S. 

(disapproving  tlie  view  taken  by  the  W.  427,  56  L.R.A.  7U9. 

federal  circuit  court  of  appeals  in  John  Notes:  55  L.R.A.  G31;  27  L.R.A. 

D.  Park,  etc.,  Co.  v.  Harttnan,  153  (N.S.)  396;  Ann.  Cos.  1910A  78:  3 

Ted.  24,  82  C.  C.  A.  153,  12  L.R.A.  Brit.  Rul.  Cas.  299  et  seq. 

<N.S.»  WS);  Qarst  v.  Hall,  179  Mass.  8.  Grogan  v.  Chaifee,  156  Cal.  611, 

688,  01  n.  E.  219,  55  L.R.A.  631;  105  Pac.  745,  27  L.RjV.(N.S.)  305; 

John  D.  Park,  etc.,  Co.  v.  Nat.  Whole-  Fislier  Flouring  Hills  Co.  v.  Swanson, 

sale  DrujCffiste'  Ass'n.  175  N.  Y.  1,  07  76  Waali.  649, 137  Pac  144,  61  L.tt.A. 

N.  E.  136,  90  A.  S.  R.  678,  62  L.R.A.  (N.S.)  522. 

632   (explained  in  John   D.  Park,  9.  Grogan  v.  Chaffee,  156  Cal.  Oil, 

ete.,  Co.  V.  Hartman,  153  Fed.  24,  82  105  Pac.  745,  27  L.R.A.(N.S.)  396. 

C.  C.  A.  158,  12  L.R.A.(N.S.)  135,  as  10.  Fisher  Flouring  Hills  Co.  t. 

based  upon  the  assumption  that  the  Swanson,  76  Wash.  6&,  137  Pac.  144, 

proprietary  medicines  forming  the  sub-  51  L.R.A.(N.S.)  522. 

ject  of  the  contracts  there  involved  11.  Fisher  Flouring  Hills  Co.  v. 

were  made  under  patents,  and  so  fall  Swanson,  76  Wash.        137  Pac.  144, 

within  a  special  class  of  cases) ;  Fisher  51  L.R.A.(K.S.)  522;  Taddy  v.  Ste- 

Flouring  Mills  Co.  v.  Swanson,  76  nous,  fl9D4]  1  Ch.  354,  73  L.  J.  Ch. 

Wash.  649,  137  Pac  144,  51  L.R.A.  191,  89  L  T.  Rep.  628,  20  Times  L. 

(N.S.)  522;  Dunlnp  Pneumatic  Tyre  Rep.  102,  62  W.  R.  162.  3  British  Rul. 

Co.  T.  Selfridge,  [1915]  A.  C.  (Eng.)  Cas.  2S0;  McGrutber  v.  Piteher,  [19041 
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the' contract  between  the  manufacturAr  and  the  buyer  is  upheld  the 
retail  meichant  may  bo  enjoined  from  violating  his  contiact  not  to 
fNtll  at  less  than  the  price  agreed  upon ;  ^'  and  an  injonotion  has  been 
issued  to  restrain  third  persons  from  interfering  with  the  complain- 
ant's contract  right  by  inducing  or  attempting  to  induce  dealers  who 
had  entered  into  contracts  with  the  complainant  looking  to  the  main- 
tenance of  fixed  retail  prices  to  sell  the  goods  in  violation  thereof.** 
656.  Qoaliflcation  of  General  Role. — The  view  has  been  taken  by 
some  courts  in  this  country  that  as  between  the  parties  a  contract  by 
which  a  wholesale  dealer  or  manufacturer  attempts  to  restrict  the 
price  at  which  all  retail  dealers  may  resell  the  commodity  sold  to 
him  is  an  illegal  attempt  to  restrict  b'ade  and  invalid  as  between  the 
parties  as  against  public  policy,^*  And  this  is  the  view  taken  by  the 
'federal  supreme  court  in  a  case  where  the  manufacturer  or  producer 
as  a  general  selling  scheme  exacted  of  all  wholesalers  and  retailers 
to  whom  it  sold  its  goods  a  contract  on  their  part  not  to  resell  below 
a  certain  price,  and  such  contract  has  been  denounced  as  illegal  not 
only  at  common  law  but  also  in  so  far  as  it  concerned  interstate  com- 
merce under  the  Anti-Trust  Act  of  1890.'*  And  for  the  reason  that 
the  contract  between  the  producer  and  the  buyer  from  hifn  was' 
illegal,  it  has  been  held  that  an  injunction  is  properly  denied  the 
producer  by  which  it  is  sought  to  enjoin  a  third  pe^n  from  inducing 
the  buyer  to  violate  his  contract.'*  In  this  connection  it  is  also  to 
be  noted  that  if  a  controlling  number  of  manufacturers  or  wholesale 
dealers  in  a  given  commodity  should  make  identical  contracts  with 
the  retailers  of  that  localit;y,  it  would  doubtless  be  the  result  of  an 
agreement,  secret  or  otherwise,  between  them,  and  all  such  contracts 

2  Ch.  306,  73  L.  J.  Ch.  653,  20  Times  but  expressly  pointing  out  tbat  this 

L.  Rep.  652,  53  W.  E.  138,  91  L.  T.  case  involved  a  general  selling  scheme 

N.  S.  678,  3  British  Rul.  Cas.  292.  and  not  an  isolated  contract  between  a 

12.  Grogan  v.  Chaffee,  156  Cal.  611,  manufacturer  and  a  purchaser). 
105  Pae.  745,  27  L.R.A.(N.S.)  395;      Notes:  27  L.R.A.(N.S.)  400;  Ann. 

Fisher  Flouring  Mills  Co.  v.  Swanson,  Cas.  1916A  82;  3  British  Rul.  Cas.  300. 
76  Wash.  649,  137  Pac  144,  51  KR.A.     15.  Dr.  Miles  Medical  Co.  v.  John 

(N.S.)  522.   As  to  the  general  power  D.  Park,  etc.,  Co.,  220  U.  S.  373,  31 

of  a  court  of  equity  to  enjoin  the  S.  Ct.  376,  55  U.  S.  (L.  ed.)  602.  In 

breach  of  a  contract,  see  Injuhccions,  this  case  Mr.  Justice  Hughes,  deliver- 

vol.  14,  p.  381  et  seq.  lug  the  opinion  of  the  court,  expressly 

IS.  Notes:  27  L.R.A.(N.S.)  402  ;  3  points  out,  however,  that  it  is  not  deal- 
British  Rul.  Cas.  299.  As  to  inter-  ing  with  the  case  of  a  single  trana*. 
ference  with  contract  rights  generally,  action  conceivably  unrelated  to  the 
see  Intehperence,  vol.  15,  p.  52  et  soq.  public  interest. 

14.  John  D.  Park,  etc.,  Co.  v.  Hart-     16.  Dr.  Miles  Medical  Co.  v.  John  D. 

man,  153  Fed.  24,  82  C.  C.  A.  158,  12  Park,  etc.,  Co.,  220  U.  S.  373,  31  S. 

L.R.A.(N.S.)  135;  W.  H.  Hill  Co.  v.  Ct.  376,  55  U.  S.  (L.  ed.)  602;  W.  H. 

Gray,  163  Mich.  12, 127  N.  W.  803,  30  HiU  Co.  v.  Gray,  163  Mich.  12, 127  N. 

L.R.A.(N.S.)  327  (following  John  D.  W.  803,  30  L.R.A.(N.S.)  827. 
Park,  etc.,  Co.  v.  Hartraan,  supra, 
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would  be  invalid  as  in  aid  of  a  combination  in  restraint  of  competition. 
The  coincidence  would  be  almost  conclusive  evidence  of  the  dlegal 
combination  and  sufficient  ba^s  for  declaring  all  of  the  con- 
tracts void.*' 

657.  Goods  Patented  or  Copyrighted^In  several  cases  the  fact 
that  the  seller  has,  by  virtue  of  a  patent  or  copyright,  a  statutory 
monopoly  of  an  article  has  been  invoked  as  taking  contracts  by  which 
he  seeks  to  bind  his  buyers  to  maintain  a  selling  price  out  of  the 
operation  of  the  rule  against  restraint  of  trade,  or  of  antimonopcdy 
legislation.  The  relation  of  these  case?  to  the  general  subject  may, 
perhaps,  be  more  clearly  shown  by  saying  that  the  circumstance  that 
the  seller  has  been  granted  a  legal  monopoly  does  not  in  faet  create 
axt  exemption  from  the  operation  of  the  rule,  but  rather  brings  it 
within  the  exception  existing  in  the  case  of  ancillary  stipulations 
reasonably  necessary  to  the  protection  of  a  party  to  a  legitimate  busi- 
ness transaction.*^  In  this  connection  it  has  been  said  by  the  federal 
supreme  court:  "The  provision  in  regard  to  the  price  at  which  the 
licensee  would  sell  the  article  manufactured  under  the  license  was 
also  an  appropriate  and  reasonable  condition.  It  tended  to  keep  up 
the  price  of  the  implements  manufactured  and  sold,  but  that  was  only 
recognizing  the  nature  of  the  property  dealt  in,  and  providing  for 
its  value  so  far  as  possible.  TMs  the  parties  were  legally  entitled  to 
do.  The  owner  of  a  patent  may  assign  it,  or  sell  the  right  to  manu- 
facture and  sell  the  article  patented,  upon  the  condition  that  the 
assignee  shall  charge  a  certain  amount  for  such  article."  **  It  has 
accordingly  been  held  in  a  number  of  cases  that  a  patentee  may,  as 
an  incident  of  the  monopoly  given  him  by  law,  contract  with  buyers 
as  to  the  price  at  which  such  article  may  be  resold,  and  that  such 
contracts  are  outside  the  rule  of  restraints  of  trade,  whether  at  common 
law  or  under  the  federal  statute,  and  are  binding  as  between  the 
parties.*®   Although  there  may  be  considerable  differences  between 

17.  Fisher  Flouring  Mills  Co.  v.  v.  Hartman,  153  Fed.  24,  82  C.  C.  A. 
Swanson,  76  Wash.  649,  137  Pae.  144.  158,  12  L.R.A.(N.S.)  135. 

51  L.R.A.(N.S.)  522.    See  generaUy,  Notes:  27  L.E.A.(N.S.)  401;  Ann. 

Monopolies  and  CoKam^ioNS,  voL  Cos.  191SA  84. 

19,  p.  26  et  seq.  In  Heniy  v.  A.  B.  Dick  Co.,  224  U. 

18.  Note:  27  L.R.A.(N.S.)  401.  S.  1,  32  S.  Ct.  364,  66  V.  S.  (L.  ed.) 

19.  Bement  v.  Nat  Harrow  Co.,  186  645,  Ann.  Cas.  lfll3D  880,  the  right 
U.  S.  70,  22  S.  Ct.  747,  46  V.  S.  (U  of  the  patentee  to  restrict  the  use  to 
ed.)  1058.  be  made  of  the  patented  article  by  a 

20.  Fowle  V.  Park,  131'  XJ.  S.  88,  9  buyer  is  upheld  and  the  principle  tiiat 
S.  Ct.  658,  33  U.  S.  (L.  ed,)  67;  Bern-  the  use  by  the  buyer  in  violation  of 
ent  V.  Nat.  Harrow  Co.,  186  V.  S.  70,  such  restriction  is  an  in&ii^eniettt  of 
22  S.  Ct.  747,  46  U.  S.  (L.  ed.)  1058;  the  patent  is  laid  down,  and  for  this 
Virtue  v.  Creamery  Package  Mfg.  Co.,  reason  it  is  held  that  one  who  aids  the 
227  U.  S.  8,  33  S.  Ct.  202,  57  V.  S.  buyer  in  tiie  prohibited  use  is  guilty  of 
(L.  ed.)  393;  John  D.  Park,  etc.,  Co.  a  oontributory  intrii^r^ent.    In  the 
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the  right  of  multiplying  rind  vending  copies  of  a  production  protected 
by  the  copyright  statute  and  the  rights  secured  to  an  inventor  under 
-the' potent  laws,  it  has  been  held  that  the  statutory  right  exchisively 
to  publish  and  vend  copies  of  the  copyrighted  production  will  take 
direct  contracts  between  the  publisher  and  his  buyer  in  respect  to 
the  price  at  which  subsequent  sales  shall  be  made  outside  of  the  rule 
as  to  restraints  of  trado  which  might  otherwise  apply,  and  the 
restriction  is  held  binding  as  between  the  parties.^  The  recent  de- 
cisions of  the  federal  supreme  court  to  the  effect  that  a  provision, 
attempting  to  restrict  the  price  at  which  the  copyrighted  or  patented 
article  may  be  resold,  etc.,  docs  not  bind  a  remote  purchaser  does  not 
affect  the  validity  of  such  a  restriction  or  agreement  as  between  the 
immediate  parties.'  And  in  this  connection  it  is  expressly  pointed 
out  by  the  federal  supreme  court  in  one  of  the  recent  cases  in  which 
the  binding  effect  of  the  restrictive  agreement  upon  remote  purchasers 
is  denied  that  its  validity  as  between  the  parties  is  not  governed  by 
the  patent  or  copyright  law  but  by  the  general  law.'  On  the  other 
hand,  agreements  between  owners  of  separate  copyriglits  to  control 
the  supply  and  price  of  books  published  under  their  separate  copy- 
rights are  not  protected  by  the  federal  copyright  statute  if  they  are 
of  such  a  cHaracter  that  they  would  be  unlawful  under  the  Shennan 
Anti-Trust  Act  if  entered  into  with  reference  to  the  supply  of  unc-opy- 
rightcd  books;  *  and  live  same  view  is  taken  as  to  an  agreement  between 
the  owners  of  separate  patents  to  control  the.  price  of  the  patented 
articles.* 

658.  Goods  Produced  by  Secret  Process. — If  the  rule  is  rccognizod 
that  in  the  sale  of  a  commodity  a  provision  fixing  tlie  price  ut  which 

recent  cnse.  however,  of  Bfotion  Picture  mnn,  153  Fed.  24,  82  C.  C.  A.  158, 12 

Palwits  Co.  V.  Universal  Film  Co.,  243  L.ii.A.(N.S.)  13d. 

U.  H.  502,  37  S.  Cl.  416,  (SI  U.  S.  (U      Note:  27  LR.A.(N.S.)  402. 

ed.)  871.  Ann.  Cns.  lUlSA  9oi),  L.R.A.      2.  -Note:  80  L.R.A.{N.S.)  1185. 

1017K  1187,  the  idea  that  a  violation      3.  Motion  Picture  Patents  Co.  v. 

by  Itie  buyer  of  llie  restriction  as  to  Universal  Film  Mfg.  Co.,  243  U.  S. 

use  is  an  Infrinj^cment  of  the  patent  SU2,  37  S.  Ct.  416,  (fl  U.  S.  {U  ed.) 

is  re|iudiuted.  and  the  rule  laid  down  871,  Ann.  Cas.  1U18A  950,  L.UJL 

that  any  remedy  which  the  patentee  1017E  1187. 

wouM  linve  neainst  a  third  person  is      4.  Straus  v.  American  Publishers' 

basi-d  iuilely  on  contract,  and  therefore  Ass'n,  231  U.  S.  222,  34  S.  Ct.  84,  58 

that  third  persons  who  themselves  use  U.  S.  (L.  ed.)  192,  Ann.  Cas.  1915A 

or  aifl  ihe  buyer  in  using  the  article  in  309,  L.R.A.1015A  1009,  reversing  ir. 

violation  of  the  reatrieiioii  incur  no  Ha-  effect  177  }i.  Y.  473,  (i9  N.  E.  1107, 

bility  to  the  patentee.  This  recent  case  lol  A.  S.  R.  819,  04  L.R.A.  701. 
does  not  nfTecl  the  Dick  Case  in  so  far     S,  StandartI  Sanitary  Mfg.  Co.  T. 

as  the  riuht  of  the  patentee  to  sue  the  United  States,  22G  U.  S.  2U,  33  S.  Ct. 

buyer  fnr  a  breueli  of  his  eontract  is  9,  67  U.  S.  (L.  ed.)  107;  Virtue  v. 

«oncerncd.  Crearaerv  Package  Mfg.  Co.,  227  U.  S. 

1.  John  D.  Park,  ete.,  Co.  t.  Hart-  8,  33  S.  Ct.  202. 57  U.  S.  (L.  etj.)  3D3. 

368 


Digitized  by  Google 


^  a  0.  L. 


SALES 


§  658 


it  mny  be  resold  is  valid  as  between  the  parties,*  the  principle  should 
oxteiid  to  the  sales  of  articles  manufactured  under  a  secret  or  pro- 
prietary process.'  Thus  it  has  been  held  that  a  contract  by  one  pro- 
ducing olive  oil  by  a  secret  process,  with  persons  selling  it  at  retail, 
that  tlicy  will  maintain  the  price  fixed  by  him  is  not  void  as  in  re- 
straint of  trade.*  The  argument  has  sometimes  been  advanced  that 
as  contracts  seeking  to  control  Uie  retail  price  of  patented  or  copy- 
righted articles,  being  within  the  statutory  monopoly  accorded  to  the 
owner  of  the  patent  or  copyright,  are  outside  of  the  rule  of  restraint 
of  trade,  similar  contracts  relating  to  goods  manufactured  by  a  secret 
process,  or  medicines  compounded  under  &  secret  formula,  are  but  in 
aid  of  a  natural  monopoly,  and  so  ore  likewise  exempt  from  the 
principles  whicb  apply  to  contracts  which  tend  to  create  a  monopoly 
or  restrain  trade  when  the  subject  is  an  article  not  made  under  a 
patent  or  copyright  or  secret  formula,  and  on  this  ground  contracts 
fixing  the  price  at  which  such  cummodities  should  be  resold  have  been 
upheld  as  between  the  parties.*  On  the  other  hand,  tliis  argument 
bas  been  rejected  as  failing  to  distinguisli  between  the  necessary 
monopoly  of  tlie  Secret  itself  and  the  unnecessary  monopoly  of  the 
articles  made  according  to  the  secret  process,  and  offered  for  sale  and 
resole  to  the  consuming  public,  and  the  view  has  been  token  tliat  a 
contract  attempting  to  fix  the  price  at  which  such  commodities  may 
bo  resold  is  equally  invalid  as  between  the  parties  as  contracts  relating 
to  commodities  generally.'*  And  it  has  been  held  that  a  general 
■oiling  scheme,  under  which  a  manufacturer  of  a  proprietary  com- 
modity sold  in  patented  cartons,  the  value  of  which  is  negligible  as 
compared  with  the  value  of  the  contents  and  which  is  a  mere  incident 
of  the  sale,  seeks  to  bind  alt  retailers  by  contract  not  to  resell  the 
commodity  below  a  fixed  price,  violates,  in  so  far  as  it  involves  inter- 
state C'ouimeree,  the  Federal  Anti-Trust  Act.**  Combinations  between 

6.  See  8upra,  par.  G55.  Fed.  24,  82  C.  C.  A.  158,  12  L.R.A. 

7.  Orogan  v.  Ciiafifee,  150  Cal.  Gil,  (N.S.)  135;  United  States  v.  Kellogg 
105  Poc.  745,  27  L.K.A.(N.S.)  395.       Toasted  Corn  Flake  Co.,  222  Fed.  725, 

Note:  27  L.H.A.(N.S.)  307,  Ann.  Cos.  lOlfiA  78;  W.  H.  Hill  Co. 

8.  Orogan  v.  Chaffee,  15G  Cal.  CU,  v.  Gray,  1G3  Mieli.  12,  127  N.  W.  803, 
105  Pac.  745,  27  L.R.A.(N.S.)  395.  30  L.K.A.(N.S.)  327. 

9.  Juyne  v.  Loder,  149  Fed.  21,  78  Notes:  Ann.  Cas.  IMOA  83;  3  Bri^ 

C.  C.  A.  053,  9  Ann,  Cas.  2»4,  7  UR.A.  ish  Rul.  Cas.  300. 

(N.S.)  i)84;  Jolin  D.  Park,  etc.,  Co.  v.  See  also  Fisher  Flouring  Mills  Co.  v. 

"Sat.  Wholesale  Druggists'  Ass'n,  175  Swanson.  70  Wash.  040,  137  Pac.  144, 

K  y.  1,  67  N.  E.  13C,  00  A.  S.  11.  578,  51   L.R.A.(N.S.)   522,  distinguishing 

62  I^li.A.  032.  John  D.  Park,  etc.,  Co.  v.  Hartman, 

Notes:  27  L.R.A.(N.S.)  402  ;  3  Brit-  153  Fed.  24,  82  C.  C.  A.  158.  12  L.R.A. 

isli  Kul.  Cns.  299.  (N.S.)  135.  and  Dr.  Miles  Medical  Co. 

10.  Dr.  Miles  Medical  Co.  v.  John  v.  John  D.  Hark,  etc,  Co.,  220  U.  S. 

D.  Park,  etc.,  Co.,  220  U.  S.  373,'  31  373,  31  S.  Ct  376,  66  U.  S.  <L.  ed.) 
8.  Ct.  37G,  55  U.  S.  (L.  ed.)  502;  John  502. 

D.  Park,  etc,  Co.  v.  Hartman,  153     11.  United  States  t.  EitUogg  Toasted 
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&e  aereral  owners  of  proprietaiy  commodities,  manufactured  under 
a  secret  process,  if  otherwise  violative  of  the  anti-trust  acts,  are  not 
taken  out  of  its  operation  on  account  of  the  nature  of  the  commodity.^* 
659.  Binding  Effect  of  Restriction  on  Third  Persons;  General  Rule. 
— ^It  is  a  well  estfibliahed  general  rule  that  the  seller  of  a  chattel  can- 
not by  any  provision  in  the  contract  of  sale  impose  restrictions  on 
the  buyer's  right  to  use  or  resell  the  article  which  will  follow  it  into 
the  hands  of  a  third  person,  irrespective  of  whether  he  has  notice  of 
the  restriction.^  The  reason  for  this  la  that  there  is  no  privity  of 
contract  or  estate  between  the  second  purebaser  and  the  original  sdler, 
as  the  principle  of  the  common  law  as  to  contracts  running  with 
property  applies  only  to  real  estate.^*  Thus,  in  a  celebrated  English 
case  the  atat^ent  is  made  that  if  a  man  leases  sheep  or  other  stock 
or  other  personal  goods,  and  the  lessee  covenants  for  himself  and  his 
assigns  to  deliver  at  the  end  of  the  term  the  like  oattie  or  goods  in  as 
good  condition  as  the  things  which  were  leased,  and  the  lessee  assigns 
them  over,  such  covenant  does  not  bind  the  assignee,  as  it  is  but  a 
personal  ocmtract,  and  wants  such  privity  as  is  betwew  the  lessor  of 
lands  and  the  lessee  and  his  assigns  as  to  the  reversion,  as  in  case  of 
a  lease  of  personal  goods  there  is  not  any  privity  or  reversion,  but 
merely  a  thing  in  action  in  the  personalty  which  cannot  bind  anyrnie 
but  the  covenantor  or  his  executors  or  administrators  who  r^resent 
him."^  In  accordance  with  this  principle  it  is  held  that  a  stipulation 
in  a  contract  for  the  sale  of  a  proprietary  medicine  sold  under  a 
registered  trademark  that  the  buyer  shall  not  sell  it  for  less  than  a 

Com  Flake  Co.,  222  Fed.  725,  Ann.  ete.,  Co.  r.  Hartman,  163  Fed.  24,  82 

Cas.  1916A  78.  C.  C.  A.  168,  12  L.R.A.(N.S.)  135; 

12.  Jayne  v.  Loder,  149  Fed.  21,  78  Meyer  v.  Estes,  164  Mass.  4>57,  41 
C.  C.  A.  663, 9  Ann.  Cas.  294, 7  L.R.A.  N.  £.  683,  32  LJt.A.  283;  Oarat  v. 
(N.S.)  984.  See  Monopolies  and  Hall,  etc.,  Co.,  179  Mass.  688,  61  N.  £. 
CouBiKATiONS,  vol.  19,  p.  154  et  seq.  219,  66  L.R.A.  631;  W.  H.  Hill  Co.  v. 

13.  Adams  v.  Burke,  17  Wall.  463.  Gray,  163  Mich.  30, 127  N.  W.  803, 30 
21  U.  S.  (L.  ed.)  700;  Bobbs-Merrill  L.R.A.(N.S.)  327;  Taddy  v.  Sterious, 
Co.  V.  Straus,  210  U.  S.  339,  28  S.  Ct  [1904]  1  Oh.  354,  73  L.  J.  Oh.  191, 
722,  52  U.  S.  (L.  ed.)  1086;  Dr.  MUes  52  W.  R,  152,  89  L.  T.  N.  S.  628,  20 
Medical  Co.  v.  John  D.  Parii,  etc.,  Co.,  Times  L.  Rep.  102,  3  British  Rul.  Cas. 
220  U.  S.  373,  31  8.  Ct.  376,  55  286;  McGnither  v.  Pitcher,  [1904]  2 
U.  S.  (L.  ed.)  515;  Bauer  v.  O'Don-  Ch.  306,  73  L.  J.  Ch.  653,  20  Times  L. 
neil,  229  U.  S.  1,  33  S.  Ct.  616,  Rep.  652,  53  W.  R.  138,  91  L.  T.  N.  S. 
57  U.  S.  (L.  ed.)  1041,  Ann.  Cas.  678,  3  British  Rul.  Cas.  292;  Dunlop 
1915A  150,  50  L.R.A.(N.S.)  1185;  Pneumatic  Tyre  Co.  v.  Selfridge, 
Straus  V.  Victor  Talking  Mach.  Co.,  [1915]  A.  C.  (Eng.)  847,  Ann.  Cas. 
243  U.  S.  490,  37  S.  Ct.  412,  61  U.  S.  1915D  714. 

(L.  ed.)  866,  Ann.  Cas.  1918A  955,  Notes :  55  L.R. A.  631 ;  3  British  Rnl. 

L.R.A.1917E    1196;   Motion    Picture  Cas.  299  et  seq. 

Patents  Co.  v.  Universal  Film  Mfg.  U-  Note:  55  L.R.A.  631. 

Co.,  243  U.  S.  502,  37  S.  Ct.  416,  61  U.  15.  Spencer's  Case,  5  Coke  16a,  1 

S.  (L.  od.)  871,  Ann.  Cas.  1918A  959,  Smith  Lead.  Cas.  pt  1,  68,  15  Enir. 

L.R.A.1917E  1187;  John  D.  Parks,  Rul.  Cas.  233. 
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epeci^ed  price  does  not  follow  the  medioiDe  into  the  hands  of  a  subse- 
quent purchaser,  and  he  cannot  be  prevented,  at  the  suit  of  the  manu- 
facturer, from  selling  at  less  than  the  stipulated  price,  although  he 
knows  that  the  manufacturer  sells  only  subject  to  such  stipulation.^* 
The  same  result  is  reached  in  other  cases  partly,  however,  on  the 
ground  that  the  contract  between  the  manufacturer  and  the  buyer 
is  itself  illegal.*-'  Where  the  contract  between  the  manufacturer  and 
the  wholesaler  requires  the  latter  on  the  resale  of  the  goods  by  him 
to  a  retailer  to  exact  from  the  retailer  an  agreement  not  to  sell  the 
goods  below  a  certain  price,  and  he  does  exact  such  an  agreement,  the 
view  is  taken  in  England  under  the  rule  which  prevails  there  to  its 
extreme  extent,  viz.,  that  an  action  for  breach  of  contract  must  be 
brought  in  the  name  of  the  party  to  the  contract  from  whom  the 
consideration  moved,  that  the  manufacturer  has  no  standing  to 
enforce  the  contract  against  the  retailer.^^  In  this  country,  how- 
ever, where  a  more  lenient  rule  prevails,  it  would  seem  that  the 
manufacturer  for  whose  benefit  the  agreement  with  the  retailer  was 
entered  into  would  be  permitted  to  enforce  the  agreement'* 

660.  Patented  Articles. — ^It  is  well  settled  that  the  buyer  of  a 
patented  article  from  the  patentee  or  his  licensee,  unless  expressly 
restricted  as  to  his  right  to  use  or  resell  the  same,  acquires  the  same 
right  with  respect  to  its  use  as  he  would  to  any  other  article,  and  of 
course  his  resale  of  tiie  article  would  confer  a  like  right  on  his  pur- 
chaser.*** And  while  restrictions  as  to  the  price  at  which  the  patented 
article  may  be  sold  by  the  buyer  from  the  patentee  are  valid  as  between 
ihem,'  and  while  in  the  earlier  cases  in  some  of  the  lower  federal 
courts  it  was  held  that  the  restriction  as  to  the  price  on  resale  could 
be  enforced  against  a  subparchs^er  who  purchased  with  notice  of 
the  restriction,*  it  has  been  recently  settled  by  the  federal  supreme 
court  that  the  patent  statutes  confer  no  right  on  the  owner  of  a 
patented  article  to  sell  the  same  and  by  a  provision  in  the  contract 
of  sale  restrict  the  right  of  a  second  purchaser  to  resell  the  article, 
irrespective  of  notice  to  him  of  such  provision.*    This  is  also  the  . 

16.  Oarsh  t.  Hall,  etc.,  Co.,  179  Bnl.  Gaa.  286 ;  Dunlop  Pnenmatic  Tyre 
Mass.  588,  61  N.  E.  219,  55  L.B.A.  631.  Co.  v.  Sdfridge,  [1915]  A.  C.  (Eng.) 

17.  John  fi.  Park,  etc.,  Co.  v.  Hart-  847,  Ann.  Cas.  1915D  714. 

man,  153  Fed.  24,  82  C.  G.  A.  158, 12  19.  See  Coimucrs,  vol.  6,  p.  882  et 

Ij.B.A.(N.S.)  135;  W.  H.  Hill  Co.  v.  seq.,  as  to  the  genexal  right  of  third 

Gray,  163  Midi.  12, 127  N.  W.  803,  30  persons  lar  whose  benefit  a  oontraet  is 

L.bIa.(N.S.)  327.  mtered  into  to  enforee  it. 

18.  MeGnither  v.  Pitcher,  [1904]  2  20.  See  Patbkts,  vol.  20,  p.  1189  et 
Cfa.  306,  73  L.  J.  Ch.  653,  20  Times  L  aeq. 

Bep.  652,  53  W.  E.  138, 91  L.  T.  N.  S.  1.  See  supra,  par.  657. 

678,  3  British  Bnl.  Cas.  292;  Taddy  v.  2.  Note:  3  British  Rul.  Cas.  302. 

Sterions,  [1904]  2  Ch.  354,  73  L.  J.  S.  Baner  v.  O'lVmnell,  229  U.  S.  1, 

Ch.  191,  52  W.  R.  152,  89  L.  T.  N,  S.  33  S.  Ct  616,  67  U.  S.  (L.  ed.)  1041, 

628,  20  Times  L.  Rep.  102,  3  British  Ann.  Cas.  1915A  150,  50  L.E.A.(N.S.) 
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view  taken  in  Englnnd  and  Canada  under  their  patent  laws.*  The 
same  principle  is  nuw  estublii<hcd  as  to  rcstrictiona  attempted  to  be 
plufcd  oil  the  right  of  the  subecqucnt  purchaser  of  the  patented  article 
to  use  the  same.*  Thus,  wtiile  under  the  earlier  decisions  of  the 
federal  courts  the  right  of  the  patentee  in  the  sate  of  patented 
mauhines  the  beneficial  enjoyment  of  which  necessitates  the  uae  of 
unpatented  articles  to  require  the  buyer  to  use  only  a* certain  class  of 
articles  therewith  has  been  upheld,  and  the  requirement  declared 
binding  on  a  purchaser  from  the  original  buyer  with  notice  of  the 
requirement,  this  view  hus  been  recently  overruled  by  the  supreme 
court,  and  it  has  been  held  that  while  the  agreement  as  between  tlie 
patentee  and  the  buyer  from  him  may  be  valid,  being  a  question 
outside  of  tlie  patent  law,  the  agreement  is  not  Unding  on  one  who 
purchases  the  niucliine  from  the  original  buyer,  irrespective  of  whether 
he  hud  notice  of  the  same  or  not.*  !So  the  patentee  cannot  reserve 
a  right  to  place  future  reatrictiona  on  the  use  of  the  patented  article 
which  will  foUow  tlie  article  into  the  hands  of  subsequent  purchasers 
and  bind  them.'  As  regards  the  foregoing  principle  one  liccuscd 
by  the  patentee  to  manufai-ture  and  sell  the  patented  article  is  in 
tlie  sumo  ixBilion  as  a  buyer  from  tlic  jjatcntee,  so  that  a  purchaser 
fruui  such  liveusee  takes  free  from  agreements  by  the  licensee  with 


1185;  Straus  v.  Victor  Talking  Mach. 
Co.,  24a  U.  S.  490,  37  S.  Ct.  412.  Gl 
U.  S.  (U  ed.)  8U(3,  Ann.  Cus.  1D18A 
055,  L.lt.A.l<}17E  UWi.  See  also 
United  States  v.  Kellogg,  etc.,  Co.,  222 
Fetl.  i25,  Ann.  Cua.  lUlOA  78. 

Kutus:  L.U.A.1UI7E  XIUU;  3  British 
jRul.  Ca:i.  302. 

In  u  lew  early  cases  in  the  federal 
courts  it  was  held  tliut  tlie  doctrine  of 
Bouient  v.  National  Harrow  Co.,  18ti  U. 
S.  70.  22  S.  Ct.  747,  40  U.  S.  (L.  ed.) 
lUoti,  wtiich  involved  merely  the  valid- 
ity of  the  restriction  as  between  the 
iuiniedinte  parties,  operated  to  validate 
a  restriftion  on  the  price  at  wliich  a 
patented  article  might  be  reraid  by  a 
pureliaser  thereof.  Ann.  Cos.  1916A 
85. 

4.  MrOruther  v.  Pitcher,  [1004]  2 
Cli.  3(Ki.  73  L  J.  Ch.  li3S,  20  Times  L. 
R(-p.  (152.  S3  W.  R.  138, 01  U  T.  N.  S. 
678,  3  British  Rul.  Gas.  202  and  uot& 

6.  Motion  Picture  Patents  Co.  v. 
Universjil  Film  Mfg.  Co.,  243  U.  S. 
502.  37  S.  Ct.  410,  01  U.  S.  (L.  ed.) 
871.  Ann.  Cas.  1018A  059,  L.K.A. 
1017E  1187.  But  see  MitchoU  v.  iiaw- 


ley,  10  Wall  644,  21  U.  S.  (L.  ed.) 

322. 

Note:  55  L.R.A.  034. 

6.  Motion  l-'icture  Patents  Co.  v. 
Universal  Film  Mfg.  Co.,  243  U.  S. 
602,  37  S.  Ct.  410,  (il  U.  S.  (L.  ed.) 
871,  Ann.  Cas.  1018A  050,  L.1{.A. 
101 7G  1187,  ex  p  ressly  overrul  i  n^; 
Henry  v.  A.  B.  Dick  Co.,  224  U.  S.  1, 
32  S.  Ct.  304.  50  U.  S.  (L.  ed.)  045, 
Ann.  Cas.  1013D,  880;  and  Heaton- 
1  eninsuiar  Hut  tun-Fastener  Co.  v. 
Eureka  Specialty  Co.,  77  Fed.  288,  35 
L.H.A.  728. 

tivcn  ucdpr  tlie  earlier  decisions  if 
the  remote  purchaser  of  the  patented 
orticle  had  no  notice  of  tjie  restriction 
as  to  its  use  tie  could  not  be  held  liable, 
by  reason  of  Ins  making  a  different  use 
or  aiding  tlie  flrst  buyer  to  do  so,  to 
tlie  patentee  for  infringement  direct  or 
contributory.  Cortelyou  v.  Charles 
Eneu  Johnson,  etc.,  Co.,  207  U.  S.  190, 
28  S.  Ct.  105.  52  U.  S.  (L.  ed.)  107. 

7.  Motion  Picture  Patents  Co.  t. 
Universal  Film  Mfg.  Co.,  243  U.  S, 
502,  37  S.  Cr.  410.  01  U.  S.  (L.  ed.) 
871.  Ann.  Cas.  lOlBA  960,  LJLA. 
1U17£  1187. 
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the  patentee  as  to  the  use,  ete.,  to  be  made  of  the  patented  article  by 
purchasers."  Where  the  transaction  is  in  effect  a  sale,  the  patentee 
cannot  by  any  subterfuge  such  as  designating  the  transaction  as  a 
license  impose  restrictions  which  will  follow  the  use  or  sale  of  the 
article  into  the  hands  of  remote  porchasers.* 

661.  Copyrighted  Books,  etc.— The  principle  applied  to  patented 
articles  as  to  the  binding  effect  of  restrictions  valid  as  between  the 
owner  of  the  copyright  and  the  buyer  on  a  remote  purchaser's  right 
to  resell  or  use  is  also  applied  to  copyrighted  books,  etc."  As  said 
by  the  federal  supreme  court  in  this  connection:  "The  owner  of  the 
copyright  in  this  case  did  sell  copies  of  the  book  in  quantities  and 
at  a  price  satisfactory  to  it.  It  has  exercised  the  right  to  vend.  What 
the  complainant  contends  for  embraces  not  only  the  right  to  sell  the 
copies,  but  to  qualify  the  title  of  a  future  purchaser  by  the  reservation 
of  the  right  to  have  the  remedies  of  the  statute  against  an  infringer 
because  of  the  printed  notice  of  its  purpose  so  to  do  unless  the  pur- 
chaser sells  at  a  price  fixed  in  the  notice.  To  add  to  the  right  of 
exclusive  sale  the  authority  to  control  all  future  retail  sales,  by  a 
notice  that  such  sales  must  be  made  at  a  fixed  sum,  would  give  a 
right  not  included  in  tlie  terms  of  the  statute,  and,  in  our  view, 
extend  its  operation,  by  construction,  beyond  its  meaning,  when 
interpreted  with  a  view  to  ascertaining  the  legislative  intent  in  its 
enactment."  "  So  an  agreement  between  the  owner  of  a  copyright 
and  his  authorized  publisher  prohibiting  the  publisher  from  selling 
unbound  sheets  in  no  way  affects  the  rights  acquired  by  one  purchas- 
ing such  sheets  from  the  publisher.  The  only  remedy  of  the  owner 
of  the  copyright  in  such  a  case  is  an  action  against  his  publisher  for 
a  breach  of-  the  contract^'* 

XVni.  Rights  of  Bona  Fide  Pubchasers  of  Pebsonai.  Propehty 

662.  General  Rule. — It  is  a  general  rule  as  regards  personal  prop- 
erty that  title,  like  a  stream,  cannot  rise  higher  than  its  sourco;  ^* 

8.  Motion  Pietnie  Patents  Co.  t.  United  States  v.  Kellogg,  etc.,  Co.,  222 
VniTeml  Fihn  Mfg.  Co.,  243  U.  S.  Fed.  725,  Ann.  Caa.  1916A  78:  Oant 
602,  37  S.  Ct.  416,  61  U.  S.  (U  ed.)  v.  Hall,  etc,  Ca,  179  Mam.  588,  61  N. 
871,  Ann.  Cas.  1918A  959,  L.R.A.  E.  219,  66  L.RJL.  63L 
1017E1187.  Nous:  65  L.R.A.  632;  16  L.R.A. 

9.  Straus  r.  Vietor  Talking  Haeh.  (N.S.)  767;  Ann.  Cas.  1916A  85; '3 
Co.,  243  U.  S.  490,  37  S.  Ct.  412,  61  British  Rul.  Cas.  302. 

U.  S.  (L.  ed.)  866,  Ann.  Cas.  1918A  11.  Bobba-Merrill  Ca  v.  Straus,  219 
955,  L.R.A.1917E  1196.  U.  8.  339,  28  S.  Ct.  722,  52  U.  S.  (U 

10.  Bobbs-Merrill  Co.  t.  Straus,  210  ed.)  1086. 

V.  S.  339,  28  S.  Ct.  722,  52  U.  S.  (L.  IS.  Kipling  v.  G.  P.  Putnam's  Sons, 
ed.)  1086,  affirming  147  Fed.  15,  77  G.  120  Fed.  631,  67  G.  a  A.  206,  65 
G.  A.  607,  15  L.R.A.(N.S<)  766.   See  L.R.A.  873. 

also  Scribner  t.  Straus,  210  U.  S.  352,  IS.  Commerce  Nat  Bank  t.  Wiscon- 
28  S.  Ct  735,  62  U.  S.  (U  ed.)  1094;  sin  Cent  Ca,  44  Minn.  224,  46  N.  W. 
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and  therefore  it  is  a  general  principle  tiiat  no  <me  can  transfer  a  better 
title  than  he  has,  unleBS  some  principle  of  estoppel  comes  into  opera- 
tion against  the  person  claiming  under  what  would  otherwise  be  the 
better  title;  this  is  also  the  rule  of  the  civil  law.'*  A  sale  by  a 
government  officer  is  equally  ineffectual  to  transfer  title,  if  the  govern- 
ment had  none,  as  a  sale  by  an  individual.^'  A  statute  requiring 
merely  the  inspection  of  certain  commodities  offered  for  sale  and  an 
official  certificate  as  to  their  character  gives  no  authority  to  the 
inspector  to  pass  upon  the  ownership,  and  therefore  the  certificate 
of  the  inspector  has  no  effect  to  increase  tiie  rights  of  one  claiming 
as  a  bona  fide  purchaser  from  the  one  to  whom  the  certificate  is  given 
as  against  the  true  owner.^^  The  forfeiture  of  goods,  for  violation 
of  tile  federal  nonintercourse  act  of  March  1, 1809,  takee  place  on  the 

342,  660,  20  A  S.  B.  866,  9  L3.A  (N.  7.)  267,  32  Am.  Dec/ 541;  Wheel- 
263.  Wright  V.  D^yster,  1  Johna.  (N.  T.) 

14.  Tlie  Fumy,  0  Wheat.  658,  6  U.  471,  3  Am.  Dec.  345;  Smith  v.  Clews, 
S.  (L.  ed.)  134;  Dowb  v.  MilwaulE»e  114  N.  T.  100,  21  N.  E.  160, 11  A.  S. 
Nat  Ezeh.  Bank,  91  U.  S.  618,  23  U.  B.  627,  4  L.R.A.  392;  Soltau  v.  Oeiv 
S.  (L.  ed.)  214;  Sehns  Commercial  dau,  119  N.  T.  380,  23  N.  B.  864,  16 
Bank  v.  Hurt,  99  Ala.  130, 12  So.  568,  A.  S.  B.  843;  Hamet  v.  Letcher,  37 
42  A  S.  B.  38,  10  L.R.A.  701;  Ohio  St  356,  41  Am.  Rep.  519;  Vel- 
Andiewa  v.  Cox,  42  Ark.  473,  48  Am.  Bian  v.  Lewis,  1£  Ore.  539, 16  Pao.  631, 
Rep.  68;  Wii^t  v.  Solomon,  19  Cal.  3  A.  8.  R.  184;  MeUahon  v.  Sloan,  12 
64,  79  Am.  Dee.  196;  Cook  v.  Pinker-  Pa.  St.  229,  51  Am.  Dec.  601;  Agnew 
ton,  81  Ga.  89,  7  S.  E.  171,  12  A  S.  v.  Johnson,  22  Pa.  St  471,  62  Am. 
R.  297;  Jennings  v.  Oage,  13  lU.  610,  Dec  303;  Carmiehael  v.  Buck,  10 
56  Am.  Dee.  476;  Faweett  v.  Oabom,  Rieh.  L.  (8.  C.)  332, 70  Am.  Dee.  226; 
32  HL  411,  83  Am.  Dec  278;  Burton  Wcnnaek  v.  Smith,  11  Humph.  (Tenn.) 
V.  Curyea,  40  HI.  320,  89  Am.  Dee.  478,  64  Am.  Dec  61;  Sanborn  v.  Kit- 
350;  Alexander  v.  Swaekhamer,  105  tredge,  20  Vt  632,  50  Am.  Dee.  58; 
Ind.  81,  4  K.  E.  433,  5  N.  E.  908,  56  Oray  v.  Stevens,  28  Vt.  1,  65  Am.  Dee. 
Am.  Rep.  180;  Chism  v.  Woods,  Har-  216;  Hollins  v.  Fowler,  L.  R.  7  H.  L. 
din   (Ky.)  631,  3.  Am.  Dec.  740  ;  757,  44  L.  J.  Q.  B.  169,  affirming  L. 
Stevens  v.  Ellis,  48  Me.  501,  77  Am.  R.  7  Q.  B.  616,  41  L.  J.  Q.  B.  277,  2 
Dee.  240;  Johnson  v.  Frisbi^  29  Md.  Eng.  Rol.  Cas.  409;  Gundy  v.  Lindsay, 
76,  96  Am.  Dec.  508;  Levi  v.  Booth,  3  App.  Cas.  459,  46  L.  J.  Q.  B.  481, 
58  Md.  305,  42  Am.  Rep.  332;  Spooner  38  L.  T.  N.  S.  573,  26  W.  R.  406,  6 
T.  Hobues,  102  Mass.  503,  3  Am.  Rep.  Eng.  Rul.  Cas.  211. 
491;  Radliff  V.  Dallinger,  141  Mass.  1,      Notes:  25  Am.  Dee.  605,  606;  32 
4  N.  E.  805,  55  Am.  Rep.  439;  Tuttle  Am.  Dee.  554  ;  3  A.  S.  R.  196;  13 
T.  Campbell,  74  Mich.  652,  42  N.  W.  L.R.A.  717;  2  Eng.  Rul.  Cas.  436. 
384,  16  A.  S.  R.  652;  Commerce  Nat.     16.  Wheelwright  v.   Depeyster,  1 
Bank  v.  Wisconsin  Cent.  Co.,  44  Minn.  Johns.  (N.  Y.)  471,  3  Am.  Dec  345. 
224,  46  N.  W.  342,  560,  20  A  S.  R.     Note:  25  Am.  Dec.  606. 
566,  9  L.R.A.  263;  Kiewel  v.  Tanner,     16.  Wilson  v.  Crocket,  43  Mo.  216, 
105  Minn.  50,  117  N.  W.  231,  25  97  Am.  Dec.  389. 
L.R.A.(N.S.)  772}  Wilson  v.  Crocket,     Note:  3  A.  8.  R.  197. 
43Mo.  216, 97  Am.  Dee.  389;  Williams     17.  Williams  v.  Merle,  11  Weed. 
V.  Merle,  11  VTeai.  (N.  Y.)  80,  25  Am.  (N.  Y.)  80, 26  Am.  Dec  604. 
Dec  604;  Saltns  v.  Everett,  20  Wend. 
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commiasion  of  the  oflfense,  and  avoids  a  sabadquent  sale  to  an  innocent 
purchaser.^" 

663.  General  Application  of  Rule. — ^In  pursuance  of  the  general  rule 
that  a  person  cannot  transfer  a  better  title  to  a  chattel  than  he  himself 
has,  one  who  has  acquired  possession  of  property  by  theft  cannot 
confer  title  by  a  sale  even  to  a  bona  fide  purchaser.^*  ^  one  who  by 
a  fraud  acquires  possession  for  a  particular  purpose  with  the  intention 
of  appropriating  the  property  to  his  own  use  and  without  any  inten- 
tion on  ^e  part  of  the  owner  to  transfer  title  to  him  cannot  transfer 
a  good  tide.**  The  same  defect  of  title  will  continue  to  exist  in  all 
subsequent  sales  by  persons  deriving  title  from  a  thief  as  a  source.* 
It  has  been  held  that  an  agreement  of  the  owner  of  stolen  property 
to  permit  a  bona  fide  purchaser  to  retain  a  part  of  it  if  he  will  sur- 
render the  remainder  is  without  connderation  and  will  not  defeat  his 
right  to  recover  the  other  part  after  the  first  portion  has  been  sur- 
rendered.' The  owner  of  the  stolen  property  may  recover  it  or  its 
value  from  the  purchaser  thereof  without  first  prosecuting  the  thief.' 
It  is  well  settled  that  one  having  possession  of  personal  property  as  a 
bailee  can  give  no  title  thereto  to  a  purchaser,  although  ihe  latter  acts 
in  good  faith  and  parts  with  value  and  is  without  notice  of  the  want 
of  title  in  his  seller.*  The  mere  possession  of  chattels,  by  whatever 

18.  United  States  v.  1,960  Bags  of  one  who  has  purchased  property 
Coffee,  8  Cranch  398,  3  U.  S.  (L.  ed.)  through  a  misrepresentation  of  hu 
602;  United  States  v.  The  Mara,  8  identity. 

Cranch  417,  3  U.  S.  (L.  ed.)  609.  1.  Courtis  v.  Cane,  32  Vt  232,  76 

19.  Heckle  v.  Lurvey,  101  Mass.  Am.  Dec.  174. 

344,  3  Am.  Rep.  366;  Morgan  v.     2.  Morgan  v.  Hodges,  89  Mieh.  404, 
Hodges,  89  Mich.  404,  60  N.  W.  876,  50  N.  W.  876, 16  L.B.A.  438. 
15  L.B.A.  438;  Wilson  v.  Crocket,  43     3.  Rogers  v.  Hine,  1  Cal.  429,  54 
Mo,  216,  97  Am.  Dec.  387;  Koch  v.  Am.  Dec  300. 

Branch,44Mo.542,100  Am.Dec.  324;  Notes:  25  Am.  Dec  606;  16  Eng. 
BasBett  V.  Spofford,  45  N.  Y.  387,  6  Rul.  Cas.  7. 

Am.  Rep.  101;  Newton  v.  Porter,  69  As  to  the  duty  to  prosecute  the  thief 
N.  Y.  133,  25  Am.  Rep.  152;  Soltan  before  action  against  him,  see  Lar- 

Gerdan,  119  N.  Y.  380,  23  N.  E.  cent,  vol.  17,  pp.  90-91. 
864, 16  A.  S.  R.  843;  Schmidt  t.  Simp-     4.  Harkness  t.  Russell,  118  U.  S. 
son,  204  N.  Y.  434,  97  N.  B.  966,  Ann.  663,  7  S.  Ct.  51,  30  U.  S.  (L.  ed.)  285; 
Cas.  1913C  1288;  Courtis  v.  Cane,  32  Andrews  v.  Cox,  42  Ark.  473,  48  Am. 
Vt  232,  76  Am.  Deo.  174.  Rep.  68;  Fawcett  v.  Osbom,  32  Dl. 

Notes:  3  A.  S.  R.  107;  16  Eng.  BuL  411,  83  Am.  Dee.  278;  Kibhell  v.  Van- 
Cas.  7.  adar,  1  Blaekf.  (Ind.)  356,  12  Am. 

See  Larcbut,  toI.  17,  p.  90  et  seq.    Dec  249;  Baehr  v.  Clark,  83  la.  313, 

20.  Chapman  t.  Cole,  12  Gray  49  N.  W.  840,  13  L.B.A.  717;  Gihnan 
(Mass.)  141,  71  Am.  Dec.  739;  Soltau  Linseed  Oil  Co.  v.  Norton,  89  la.  434, 
V.  Gerdau,  119  N.  Y.  380,  23  N.  E.  56  N.  W.  663,  48  A.  S.  R.  400;  Chism 
864,  16  A.  S.  R.  843;  Knox  v.  Eden  v.  Woods,  Hardin  (Ky.)  531,  3  Am. 
Musee,  etc,  Co.,  148  N.  Y.  441,  42  Dec.  740;  RusseU  v.  Favier,  18  La. 
N.  E.  988,  51  A.  S.  E.  700,  31  L.R.A.  585,  36  Am.  Dec.  662;  Levi  v.  Booth, 
779.  See  snpra,  par.  115,  as  to  the  58  Md.  305,  42  Am.  Rep.  332;  Staa- 
lij^ts  of  a  bona  fide  pordiaser  from  ley  t.  G^ord,  1  Cndu  (Mass.)  536, 
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means  aoqnired,  if  there  is  no  other  evidence  of  property  or  authority 
to  sell  from  the  true  owner,  will  not  enable  the  poeseasor  to  jrive  a 
good  title.*  As  has  been  well  said,  owners  of  goods  for  commercial 
and  other  purposes  must  frequently  intrust  others  with  the  possession 
of  them,  and  the  aflfairs  of  men  could  not  be  conducted  unless  they 
could  do  so  with  safety.  So  long  as  the  possession  of  the  goods  is  not 
accompanied  with  some  indicia  of  ownership,  or  of  right  to  sell,  the 
possessor  has  no  more  power  to  divest  the  owner  of  his  title,  or  to 
affect  it,  than  a  mere  thief.*  So  a  carrier  to  whom  chattels  are 
delivered  can  transfer  no  title,  as  against  the  owner,  to  one  though 
he  purchases  in  good  faith  and  for  value;  ^  nor  can  a  warehouseman 
with  whom  property  is  stored.*  At  common  law  it  is  immaterial,  in 
so  for  as  iJie  right  of  the  owner  is  concerned,  tliat  the  person  iiilrtistcd 
with  the  possession  of  the  property  hos  tlie  privilege  or  option  of 
purchasing  tlie  same  on  certain  conditions  precedent*  So  a  bona 
fide  purchaser  of  diamonds  from  one  who  obtained,  them  from  the 
owner,  under  the  fraud"^'int  representation  that  he  had  a  customer 
for  them,  and  would  return  them  or  their  price  in  a  short  time,  with 
the  intention  of  appropriating  llicm  to  his  own  use,  acquires  no  title 
as  against  tlie  bailor.***  In  cose  of  tlie  co-owncrsliip  of  a  chattel  one 
cotenant  cannot  convey  any  greater  title  or  interest  than  he  has,  and 
it  wakes  no  diifercnce  that  the  buyer  has  no  notice  and  is  ignorant  of 

4S  Am.  Dee.  643;  Oliver  Ditaon  Ca  v.  874;  13  L.R.A.  717;  25  L.ItA.(N.S.) 

Bates,  181  Mass.  455,  G3  N.  E.  008,  02  760  et  seq.,  /*0.       „  .  „    .  „ 

A.  S.  R.424,57L.U.A.289;Kiewel  V.  ^  6.  McNeil  v.  Nm^  York  Tenth  Nat 

Tanner,  105  Minn.  50,  117  N.  W.  231,  Banlt.  46  N.  Y.  325,  7  Am.  [iep- 341. 
25  L.K.A.(N.S.)  772;  Unger  v.  Abbott,     6.  Soltau  v.  Gerdau,  119  N.  Y.  380, 

92  Miaa.  503,  46  So.  08,  131  A.  S.  r!  23  N.  E.  804,  10  A.  S.  R.  843. 

545;  McNeU  v.  Tenth  Nat.  Bank,  40  ^^7  Kitchell  7-  Vanadar,  1  Blackf. 

N.  Y.  325,  7  Am.  Rep.  341;  Smith  v.  d"?  )  350,  12  Am.  Dec.  240;  Bailey 

ClewB,  114  N.  Y.  100,  21  N.  E.  100,  ^-  Sliaw  24  N.  H.  207,  55  Am  Dm. 

11  A.  S.  R.  627,  4  L.R.A.  302;  Soluiu  241;  Saltus  v.  Everett,  20  Wend.  (N. 

V.  Qerdau,  110  N.  Y.  380,  23  N.  E.  864,  Y.)  207,  32  Am.  Dec.  541. 
16  A.  S.  R.  843;  Knox  i.  Eden  Muaei     Note:  26  L.R.A.(N.SJ  781. 
Americain  Co..  148  N.  Y.  441, 42  N.  E.         R?,^ '^^"H',®^ 

988,  51  A.  S.  R.  700,  31  L.R.A.  779;  U.  S.  018,  23  U.  S.  (L.  ed.)  214;  Hall 


S^AM^?n7*^"?"^  ®p         6«3;  7  S.  Ct.  51,  30  U.  S.  (L.  ed.)  285; 

20  At  .  303,  35  A.  S.  a  8/3;  Fowler  pnehr  v.  Clark,  83  la.  313,  49  N.  W. 
V.  Ilollins,  L.  R.  7  H.  L.  757,  44  L.  J.  340,  13  L.R.A.  717. 
Q.  B.  109,  affirming  L.  R.  7  Q.  B.  016,     Note:  25  UR.A.fN.S.)  780. 
41  L.  J.  Q.  B.  277,  2  Eng.  Kul.  Cas.     As  to  title  acquired  by  a  pnrchaser 
409.   But  see  Davis  v.  Wewoka  First  from  one  holding  under  a  conditional 
Nat.  .Bank,  6  Ind.  Tcr.  124,  89  S.  W.  sale,  see  infra,  par.  752  et  seq. 
1015,  25  L.R.A.(N.S.)  760.  10.  Bp«hr  v.  Clark,  83  uT  313.  40 

Notes:  3  A.  8.  R.  202;  35  A.  S.  R.  N.  W.  840,  13  LiLA.  717. 
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the  existence  of  oth^r  parties  in  interest)  except  where  the  conduct  of 
the  cotenant  estops  him  from  asserting  title  against  the  innocent 
buyer.'^  A  trespasser  who  cuts  timber  on  the  land  of  another  can 
transfer,  as  a  general  rule,  no  better  title  to  the  timber  so  cutj  even  to 
a  bona -fide  purchaser,  than  he  himself  had.^' 

664.  General  Exceptioni  to  Role.— An  exception  to  the  general  rule 
that  no  one  can  by  sale  transfer  to  another  the  right  of  ownership  in 
a  thing  when  he  has  not  the  right  of  property  is  made  for  the  sake 
of  commerce  in  the  instances  of  money,  bank  bills,  and  negotiable 
paper  payable  to  bearer  or  transferable  by  delivery  in  the  cordinary 
course  of  business  to  a  person  taking  in  good  faith  and  paying  value 
for  it.**  This  is  held  true  though  the  purchase  was  from  a  thief,'* 
and  the  rule  has  been  applied  to  government  bonds  payable  to  bearer 
and  purchased  from  a  thief  in  good  faith  and  for  value.**  Gold  coin, 
however,  issued  by  private  individuals  is  not  money  within  the  mean- 
ing of  this  rule,  but  is  governed  by  the  rule  applied  to  other  chattels.** 
In  England,  at  common  law,  a  sale  in  market  overt  will  confer  a 
good  title  upon  a  bona  fide  buyer  though  the  seller  had  no  title  what- 
soever and  even  though  he  acquired  the  possession  of  the  property 
by  theft,*'  and  this  principle  of  the  common  law  is  carried  into  section 
22  of  the  English  Sale  of  Goods  Act.**  A  sale,  however,  in  the  cotton 
market  at  Liverpool  is  not  equivalent  to  a  sale  in  market  overt,  so  an 
to  confer  title  on  the  buyer  irrespective  of  the  title  of  his  seller.** 
And  while  under  the  English  statute  which  is  carried  into  section 
24  of  the  English  Sale  of  Goods  Act,  stolen  property  sold  in  market 

11.  Tuttle  T.  Campbell,  74  Mich.  441,  42  N.  G.  088,  51  A.  S.  R.  700,  31 
652,  42  N.  W.  384, 16  A.  S.  R.  652.      L.R.A.  770. 

12.  Bolles   Wooden-Ware    Co.    v.     Notes:  25  Am.  Dee.  610;  3  A.  8.  R. 

United  States,  106  U.  S.  432,  1  S.  Ct  100. 

398,  27  U.  S.  (L.  ed.)  230;  Stubbee  v.     See  Banks,  vol.  3,  p.  500  et  seq.; 

Cincinnati  Ry.,  78  Ky.  481,  30  Am.  Bills  and  Notes,  vol.  3,  p.  007  et  aeq. 

Rep.  251;  Tuttle  v.  White>  40  Mich.     14.  Murray  v.  Lardner,  2  Wall.  110, 

485,  41  Am.  Rep.  175.  17  U.  S.  (L.  ed.)  857;  Jones  v.  Nellis, 

Note:  3  A.  S.  R.  197.  41  III.  482,  89  Am.  Dec,  389;  Newion 

See  Accession,  vol.  1,  p.  125.  Porter,  00  N.  Y.  133,  25  Am.  Rep. 

13.  Murray  v.  Lardner,  2  Wall.  (U.  ^52.  «  „ 

S.)  110,  17  U.  S.  (L.  ed.)  857;  Faw-     Note:  3  A.  S.  B.  190. 
cett  T.  Oabom,  32  111.  411,  83  Am.  Dec.     See  Larceny,  vol.  17,  pp  00-01. 
278;  Jones  v.  Nellia,  41  III.  482,  80  .  ^  ^ 

Am.  Dec.  389;  Lime  Rock  B^^^  t.    Cole,   12  Gray 

Phmrrton.  17  Pick.  (Ma«.)  15^  ^  (Mass.)  141,  71  Am.  Dec.  730. 
Am.Defc286;WorcatorCoiintyBaiJ£     n.  Note:  25  Am.  Dec.  607,  See 
V.  Dorcliester,  eta..  Bask,  10  CusL  Markets,  vol.  18,  p.  3C8. 
(Mass.)  488,  57  Am.  Dec  120;  Chap-     is.  Note:  23  Eng.  Rul.  Cas.  250. 
man  v.  Cole,  12  Gray  (Mass.)  141,  71     ig.-  Fowler  v.  Hollins.  L.  R.  7  H.  L. 
Am.  Dec.  739;  Wilson  v.  Crocket,  43  757,  44  L.  J.  Q.  B.  109,  affirming  I* 
Mo.  216,  97  Am.  Dec.  389;  Knox  v.  R.  7  Q.  B.  616,  41  L.  J.  Q.  a  277,  2 
£den  Muaee  American  Co.,  148  N.  T.  Eng.  Rul.  Cas.  400. 
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overt  revests  in  the  owner  on  the  oonviction  of  the  thief,  as  against 
a  bona  fide  purchaser,  still  such  revesting  of  title  is  ineffectual  to 

give  the  owner  any  remedy  against  the  purchaser  who  has  sold  and 
delivered  the  property  to  aaother,  even  after  notice  of  the  theft,  if 
his  sale  was  made  before  Uie  conviction  of  the  thief.  The  reason  for 
this  is  that  the  revesting  dates  from  the  conviction  and  does  not 
relate  back.**  In  this  country  the  exception  in  favor  of  sales  in 
market  overt  has  never  been  recognized,  as  there  are  no  such  markets 
here  and  sales  can  have  no  o^er  effect  than  ordinary  private  sales 
in  England.^  Though  the  owner  of  negotiable  securities,  payable 
to  bearer  or  indorsed  in  blank,  stolen  and  sold  by  the  thief,  cannot 
recover  the  same  from  a  bona  fide  purchaser  for  value,  he  may  pursue 
the  proceeds  of  the  sale,  in  the  hands  of  the  thief  or  his  assignee  with 
notice,  through  whatever  changes  the  proceeds  may  have  gone,  so 
long  as  the  proceeds  or  th?  su^titute  therefor  can  be  distingui^ed 
or  identified,  and  may  have  the  same  subjected,  by  a  court  of  equity, 
to  a  lien  and  trust  in  his  favor  * 

665.  Sales  by  Persons  Having  Indicia  of  Ownership  or  Legal  Titles 
If  the  owner  of  chatty  intrusts  another  with  the  indicia  of  owner- 
ship, he  may  be  estopped  to  assert  his  ownership  as  against  a  bona 
fide  purchaser  for  value.'   The  general  rule,  applicable  to  property 

20.  Horwood  v.  Smith,  2  T.  R.  750,  Black  372,  17  V.  S.  (L.  ed.)  282; 

1  Rev.  Rep.  613,  23  Eng.  Rul.  Caa.  Andrews  v.  Cox,  42  Ark.  473,  48  Am. 

243.   See  also  Scattergood  v.  Sylvester,  Rep.  68 ;  American   Process  Co.  v. 

15  Q.  6.  506,  69  B.  C.  L.  604,  Ifi  L.  J.  Florida  White  Pressed  Brick  Co.,  56 

Q.  B.  447,  14  Jur.  977,  16  Eng.  Bui.  Fla.  116,  47  So.  942,  16  Ann.  Cas. 

Caa.  1  and  note.  1054;  Koore  v.  Moore,  112  Ind.  149, 

1.  Ventress  v.  Smith,  10  Pet  161,  9  13  N.  E.  673,  2  A.  S.  R.  170;  Davis  • . 
U.  S.  (L.  ed.)  382;  RogeiB  v.  Haie,  Wewoka  First  National  Bank,  6  Ind. 
1  CaL  429,  54  Am.  Dec.  300;  Fawcett  Ter.  124,  89  S.  W.  1015,  26  L.R.A. 
V.  Osbom,  32  III.  411,  83  Am.  Dec.  (N.S.)  760;  Levi  v.  Booth,  58  Md. 
278;  Levi  v.  Booth,  58  Md.  305,  42  305,  42  Am.  Rep.  332;  Crocker  v. 
Am.  Rep.  332;  Wilson  v.  Crocket,  43  Crocker,  31  N.  Y.  607,  88  Am.  Deo. 
Mo.  216,  97  Am,  Dec  389;  Koch  v.  291;  McNeil  v.  New  York  Tenth  Nat. 
Branch,  44  Mo.  542,  100  Am.  Dee.  Bank,  46  N.  Y.  325,  7  Am.  Rep.  341; 
324;  Wheelwright  v.  Depeyster,  1  Moore  v.  Metropolitan  Nat.  Bank,  55 
Johns.  (N.  Y.)  471,  3  Am.  Dec.  345;  N.  Y.  41, 14  Am.  Rep.  173;  Velsian  v. 
Barnard  v.  CampbeU,  55  K.  Y.  456,  Lewis,  15  Ore.  539,  16  Pac.  631,  3  A. 
14  Am.  Rep.  289;  McMahou  v.  Sloan,  S.  R.  184;  Beekwith  v.  Galice  Mines 
12  Pa.  St  229,  61  Am.  Dee.  601;  Car-  Co.,  60  Ore.  642,  93  Pae.  453,  16 
michael  v.  Buck,  10  lUeh.  L.  (S.  0.)  L.R.A(N.S.)  723;  McMahon  v.  Sloan, 
332. 70  Am.  Dec  226.  12  Pa.  St  229,  61  Am.  Dee.  601; 

Notes:  25  Am.  Dee.  609  ;  3  A.  S.  R.  O'Conner  v.  Clark,  170  Pa.  St  318,  32 

197;  16  Eng.  Rnl.  Cas.  7.  Atl.  1029,  29  L.BjL  607;  Carmichael 

2.  Newton  v.  Porter,  69  N.  T.  133,  v.  Buck,  10  Rieh.  L.  (S.  C.)  332,  70 
25  Am.  Rep.  152.  See  Tnusrs  as  to  Am.  Dec.  226;  Fitzhngh  v.  Anderson, 
following  trust  funds  generally.  2  Hen.  &  U.  (Va.)  289,  3  Am.  Dee. 

3.  Conard  v.  New  York  Atlantic  Ins.  825. 

Co.,  1  Pet  386,  7  U.  S.  (L.  ed.)  189;  Notes:  26  Am.  Dee.  611:  8  A.  S.  B. 
Calais  Steamboat  Co.  v.  Van  Pelt,  2  201;  26  LJtJL(N.S.)  770. 
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o&er  than  negotiable  securities,  that  the  seller  can  convey  no  greater 
light  or  title  than  he  has,  is  only  predioable  of  a  simple  transfer 
from  one  person  to  another  where  no  other  element  intervenes.  It 
does  not  interfere  with  -the  well  established  principle  that  where  the 
true  owner  holds  out  another,  or  iJlows  him  to  appear,  as  the  owner 
of  or  as  having  full  power  of  disposition  over  the  property,  and 
innocent  third  persons  are  thus  led  into  dealing  witii  such  apparent 
owner,  they  will  be  protected.  Their  rights  in  such  cases  do  not 
depend  upon  the  actual  title  or  authority  of  the  person  with  whom 
they  deal  directly,  but  are  derived  from  the  act  of  the  real  owner, 
which  precludes  him  from  disputing,  as  against  them,  the  existence 
of  the  title  or  power  which,  through  negligence  or  mistaken  con- 
fidence, he  caused  or  allowed  to  appear  to  be  vested  in  the  person 
making  the  transfer.*  This  rule  has,  in  some  instances,  been  incor- 
porated into  the  statutes.'  Strictly  speaking,  tiiis  is  merely  a  special 
application  of  the  broad  equitable  rule  that,  where  one  of  two  innocent 
persons  must  suffer  loss  by  reason  of  the  fraud  or  deceit  of  another, 
the  loaa  should  fall  on  him  by  whose  act  or  omission  the  wrongdoer 
has  been  enabled  to  commit  tiie  fraud.*  Thus  it  has  been  held  that 
the  owner  of  a  wagon,  who  permits  the  name  and  occupation  of 
another  person  who  is  in  possession  of  it  to  be  painted  thereon  for 
the  purpose  of  indudng  the  public  to  believe  that  it  belongs  to  and 
is  used  by  the  latter  in  his  business,  cannot  assert  owner^ip  against 
an  innocent  purchaser.'  But  the  mere  intrusting  of  the  possesion 
of  chattels  to  a  third  person  as  bailee  is  not  such  a  clothing  of  him 
with  the  indicia  of  ownership  as  will  estop  the  owner  from  asserting 
his  tdtle  even  against  a  bona  fide  purchaser  for  value.*  If  the  legal 
title  to  chattels  is  in  the  seller  a  bona  fide  purchaser  for  value  will 
acquire  title  free  from  all  secret  equities  of  which  he  has  no  notice.* 
Thus  where  goods  are  trfuisferred  by  a  debtor  with  the  intent  to 
defraud  his  creditors,  a  sole  by  the  transferee  to  a  bona  fido  purchaser 
for  value  will  transfer  a  good  title  free  from  the  right  of  the  creditors 
of  the  original  transferor  to  have  the  original  transfer  set  aside  as  in 

4.  McNeil  t.  New  York  Tenth  Nat  9.  Ford  v.  Spronle,  2  A.  K.  Marsh. 
Bank,  46  N.  Y.  325,  7  Am.  Rep.  341.  (Ky.)  528,  12  Am.  Deo.  439;  MUea  v. 

5.  Davis  T.  Russell,  52  Cal.  611,  28  Oden,  8  Mart.  N.  S.  (La.)  214,  19 
Am.  Rep.  647;  Commercial  Bank  v.  Am.  Dec.  177  (annoancing  the  com 
J.  K.  Armsby  Co.,  120  Ga.  74,  47  S.  E.  mon  law  as  applied  to  a  transaction  ii. 
689,  65  L.R.A.  443.  Kentucky) ;  Sharp  v.  Jones,  18  Ind. 

6.  O'Connor  v.  Clark,  170  Pa.  St.  314,  81  Am.  Dec.  359;  Wyse  v.  Dand- 
318,  33  Aa.  1029,  29  L.RX  607.  See  ridge,  35  Miss.  672,  72  Am.  Deo.  140; 
Estoppel,  vol  10,  p.  605.  Jones  t.  Zollicoffer,  4  N.  C.  645, 7  Am. 

7.  O'Connor  t.  Clark,  170  Pa.  St  Dee.  708;  Bell  t.  Beeman,  3  Murph. 
318,  32  Atl.  1029, 29  L.B.A.  607.  (N.  0.)  273, 9  Am.  Dec  604. 

8.  See  sapra,  par.  668.  Note:  25  Am.  Dee.  61S. 
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fraud  of  their  rigbta.^*  Similarly  where  property  is  sold  for  cash 
and  the  buyer  acquires  possession  without  payment,  a  purchaser  from 
him  for  value  and  without  notice  will  acquire,  according  to  the  view 
taken  in  some  jurisdictions,  title  as  against  the  right  of  the  original 
seller  to  retake  possession.''  The  principle  that  one  intrusted  with 
the  indicia  of  ownership  may  transfer  a  good  title  as  against  the  true 
owner,  though  applied  to  choses  in  action,  does  not  enable  an  obligee 
or  payee  of  a  non-negotiable  instrument  to  transfer  the  same,  free 
from  defenses  which  attached  thereto  in  his  hands.^' 

666.  Transfer  of  Bill  of  Lading  .or  Warehouse  Receipt. — A  special 
agent,  authorized  to  deliver  a  bill  of  lading,  taken  in  the  name  of 
the  seller,  only  on  payment  of  the  bill  drawn  against  the  goods  and 
attached  to  the  bill  of  lading,  cannot  bind  his  principal  by  a  delivery 
without  such  payment;"  and  third  persons  dealing  with  property 
shipped  in  the  name  of  the  consignor,  though  acting  in  good  faith, 
in  the  regular  course  of  business,  and  paying  volue,  are  chargeable 
with  constructive  notice  of  the  consignor's  retention  of  title  and 
acquire  no  better  title  than  the  drawee  of  the  draft  attached  to  the 
bill  of  lading.'*  And  though  by  statute  bills  of  lading  are  expressly 
made  negotiable,  the  rule  applied  in  case  of  bills  and  notes  to  the 
effect  that  a  bona  fide  purchaser  of  a  negotiable  biU  or  note  indorsed 
in  blank,  or  payable  to  bearer,  will  acquire  title  as  against  the  true 
owner,  though  be  purchased  from  one  who  stole  or  found  the  paper," 
has  been  held  not  to  apply  to  a  transfer  of  a  bill  of  lading;  and  tliere- 
fore  one  taking  a  bill  of  lading  indorsed  in  blank  from  one  who  found 
or  stole  the  same  acquires  no  title  to  the  goods  represented  thereby  as 
against  the  true  owner.^*  So  one  cannot  by  wrongfully  shipping 
goods  which  belong  to  another,  and  taking  a  bill  of  lading  in  his 
own  name,  by  a  transfer  of  the  bill  of  lading,  confer  a  good  title  as 
against  the  true  owner."  On  the  other  hand,  it  is  held  that  the 
taking  by  the  owner  of  a  bill  of  lading  in  the  name  of  a  consignee 
invests  him  with  the  indicia  of  ownership  and  will  enable  him  by  a 
transfer  of  the  bill  of  lading  to  transfer  a  good  title  to  a  bona  fide 
purchaser  for  value  as  against  the  consignor.^*  This  is  said  to  be 

10.  Sharp  T.  Jones,  18  Ind.  314,  81  15.  See  Bills  and  Notes,  voL  3,  p. 
Am.  Dec.  359.  See  Fraudulemt  Com-  1000  et  seq. 

VEYANCES»  vol.  12,  p.  007.  16.  Sliow  V.  North  Pennsylvania  R. 

11.  See  Bupra,  par.  208.  Co.,  101  U.  S.  657,  25  U.  S.  (U  ed.) 

12.  Duvia  V.  Bechstein,  60  N.  T.  440,  892. 

25  Am.  Rep.  218.   See  Assignuents,  17.  Saltas  v.  Everett,  20  Wend.  (N. 

vol.  2,  p.  029.  Y.)  267,  32  Am.  Dec.  641. 

13.  Bank  v.  Cummings,  80  Tenn.  Notes:  32  Am.  Dec.  554  ;  3  A.  S.  R. 
609.  18  S.  W.  115,  24  A.  S.  R.  618.  200. 

14.  Dowa  V.  National  E«h.  Bank,  18.  Conard  v.  New  York  Atlantit 
91  U.  S.  018,  23  U.  8.  (L.  ed.)  214;  Ins.  Co.,  1  Pet.  386,  7  U.  S.  (L.  ed.) 
Hieskell  v.  rarmers',  ete.,  Nat  Bonk,  189;  Sottus  v.  Everett,  20  Wend.  (K. 
80  Pa.  St  165,  33  Am.  Rep.  745.  Y.)  207,  82  Am.  Dee.  541;  UcMahoo 
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the  result  of  the  principle  that  bills  of  lading  are  transferable  by 
indorsement,  and  thus  may  pan  the  property;  and  it  matters  not 
whether  the  consignee,  in  such  case,  be  the  buyer  of  the  goods,  or 
the  factor,  or  agent  of  the  owner.  Hia  transfer  in  such  a  case  is 
equally  capable  of  divestinfi;  Uie  property  of  the  owner,  and  vesting 
it  in  the  indorsee  of  the  bill  of  lading.^*  If,  however,  the  transferee 
had  notice,  actual  or  constructive,  of  the  transferor's  want  of  title  or 
power  to  transfer,  he  is  not  a  buna  fide  purchaser,  and  acquires  no 
title  as  against  the  true  owner.**  Likewise  one  in  possession  of  a 
warehouse  receipt  for  the  property  of  anothw  in  store  cannot  ordi- 
narily, by  a  transfer  of  the  receipt  as  a  symbol  of  the  property,  trans- 
fer a  greater  interest  in  the  property  represented  thereby  than  he  had. 
At  common  law  a  warehouse  receipt  is  not  n^otiable  so  as  to  enable 
the  person  holding  it  to  transfer  a  greater  ri^t  or  title  to  the  prop- 
erty mentioned  in  it  than  ho  has  himself.  It  stands  in  the  place  of 
the  property  itself ;  the  delivery  of  the  receipt  has  the  same  effect  as 
the  delivciy  of  the  property,  no  greater  and  no  less;  and  its  transfer 
by  the  person  in  possession  of  it  gives  no  higher  title  than  would  the 
transfer  of  the  property  by  the  same  person.*  And  one  who  stores 
another's  property,  taking  the  warehouse  receipt  in  his  own  name, 
cannot  by  a  trander  of  the  receipt  confor  on  the  transferee  title  as 
against  the  true  owner.*  The  owner  of  property,  however,  by  placing 
it  in  store  and  taking  the  receipt  in  the  name  of  a  third  person,  may 
so  clothe  such  third  person  with  the  indicia  of  ownership  as  to  enable 
him  to  transfer  a  good  title  to  a  bona  fide  purchaser  for  value.  And 
it  is  held  that  where  the  owner  of  a  warehouse  receipt  negotiable  in 
form  and  duly  indorsed  intrusts  such  receipt  to  a  third  person  he 
thereby  clothes  such  third  person  with  the  indicia  of  ownership  so 
as  to  enable  him  to  transfer  a  good  title  to  a  bona  fide  purchaser 
for  value.' 

667.  Operation  and  Effect  of  So-called  **Factor  Acts.**— In  England 
and  in  some  jurisdictions  in  this  country  statutes  commonly  known 

T.  Sloan,  12  Pa.  St.  229,  61  Am.  Dec.  Notes:  89  Am.  Dec  S61j  3  A.  S.  R. 
60L  200. 

19.  Conard  v.  New  York  Atlantic     2.  Wright  v.  Solomon,  19  CaL  64, 
Ins.  Co.,  1  Pet  888,  7  U.  S.  (L.  ed.)  79  Am.  Dec  106. 
189.   S«  supra,  par.  278,  as  to  wben  ,  »•  S*™ 'v^/T^i' ^f' 
a  tmnafer  of  T  bill  of  lading  passes         Rep.  647  (decided  under  a  stat- 
n  i,*aua  .   ....       .  ,  *^         utfi  Dfovidinfl:  that  "one  who  lias  allowea 

title  to  the  chattels  as  between  the  par-  ^  {J,^,  ^^^^  ^^e  apparent  own- 
ties.  See  Buj^  or  Ladiko,  voL  4,  p.  ^^-^  property,  for  the  pur,>03e  of 
35  et  Mq.  ,     .   „   making  any  transfer  of  it,  cannot  set 

SO.  Shaw  V.  North  Pemisylvama  B.  „p  hig  own  title  to  defeat  a  pledge  of 
Co.,  101  U.  S.  657,  26  U.  8.  (u.  ed.)  the  property  made  by  the  other  to  a 
892.  pledgee  who  received  the  property  in 

1.  Burton  t.  Coiyea,  40  HL  320,  89  good  faith,  in  the  ordinary  coarse  of 
Am.  Dee.  360.  businesi,  and  for  value." 
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as  the  "Factor  Acts"  have  been  enacted  for  the  protection  of  peraons 
who  in  good  faith  and  for  value  purchase  or  take  in  pledge  or  as 
security  property  intrusted  to  the  possession  of  a  particular  class  of 
commercial  agents>  Where  the  act  is  made  applicable  only  where 
in  case  the  particular  agent  is  "intrusted"  with  the  possesion,  it  has 
been  held  that  it  does  not  apply  if  the  agent  acquured  possession  by 
a  fraud  and  with  the  intention  to  appropriate  the  property  to  his 
own  use  and  thus  commit  a  larceny,  so  as  to  enable  him  to  transfer 
a  good  title  to  a  bona  fide  purchaser.*  It  does  not  seem,  however, 
that  the  English  courts  place  so  restricted  a  meaning  on  the  term 
"intrusted"  as  used  in  the  English  Act.*  In  some  acts  of  this  class 
it  is  required  that  the  property  be  intrusted  to  the  agent  "for  the 
purpose  of  sale"  and,  under  such  a  statute,  where  the  property  was 
delivered  to  the  agent  to  be  delivered  to  one  to  whom  he  falsely 
represented  that  he  had  already  sold  the  same,  it  has  been  hdd  such 
agent  is  not  one  intrusted  with  the  possession  "for  the  purpose  of 
sale." '  It  has  been  held  that,  after  the  original  authority  of  the 
agent  to  sell  has  been  expressly  revoked  and  the  return  of  the  prop- 
erty demanded,  he  can  no  longer  be  deemed  one  intrusted  with  the 
property  for  the  purpose  of  sale.^  It  has  also  been  held  that  a  delivery 
order,  by  which  an  owner  of  persouEil  property  directs  it  to  be  delivered 
to  a  broker  with  the  object  of  having  the  broker  deliver  the  property 
to  one  to  whom  he  daims  to  have  sold  it  for  the  owner,  is  not  "docu- 
mentary evidence  of  the  title"  within  the  meaning  of  an  act  of  this 

4.  Warner  t.  Martin,  11  How.  209,  Eng.  Rnl.  Gas.  433  ;  27  Eng.  Bui.  Gas. 

13  U.  S.  (L.  ed.)  667  (New  York  stat-  176. 

ute) ;  Allen  v.  St  Louis  Nat  Bank,     As  to  Uie  general  power  of  an  agent 

120  U.  S.  20,  30  U.  S.  (L.  ed.)  673  in  respect  to  the  sale  of  his  priueipal's 

(reviewing  deciaiona  under  English  chattels,  see  infra,  par.  672  et  seq.  As 

and  New  York  acts  and  comparing  the  to  the  validity  and  effect  of  pledgee  hy 

same  as  to  the  effect  of  the  Hissouri  factors  or  oommission  merdiantB,  aee 

Act  relating  to  transfers  of  warehouse  Factors,  vol.  11,  p.  761  et  aeq. 
receipts  and  hills  of  lading) ;  Levi  v.     &■  Soltan  v.  Ckrdau,  119  N.  Y.  380, 

Booth,  68  Md.  305,  42  Am.  Rep.  332;  23  N.  E.  864, 16  A  S.  R.  843. 
Soltau  T.  Gerdau,  119  N.  Y.  380,  23     «•  Sea  Soltan  t.  (lerdau,  119  N.  Y. 

N.  E.  664,  16  A  S.  R.  843  (reviewing  380,  23  N.  E.  864,  16  A.  S.  R.  843 

earlier  New  York  and  English  cases  ('S™*  authtmties). 
construing     the     so-called     "Factor  ?^  ^"i"  £"*;,^*'w 

Acts")rSchmidt  V.  Simpson.  204  N.  .  7.  Levi  v.^Booth,  58  Md.  M5,^« 

Y. 

1288;   ^ 

l^h^i  ^  English  statute  doi  noriS^SS'thS 

R.  4  Q.  B.  616,  41  h  J.  Q.  B.  277,  2  the  agent  be  intrusted  with  the  prop- 

Eng.  Rul.  Cas.  409 ;  Werner  v.  Hams,  erty  "for  the  purpose  of  sale,"  and  the 

[1910]  1  K.  B.  (Eng.)  285,  18  Ann.  English  cases  involving  this  aspeet  are 

Cas.  87.  tiierefore  distinguished). 

Notes:  26  Am.  Dee.  615;  68  Am.  Note:  18  Ann.  Cas.  91. 

Dee.  165;  Ann.  Cas.  1913G  1299  ;  2  8.  Note:  68  Am.  Deo.  16& 
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daas.*  Acts  of  this  claas  apply  only  when  the  relation  of  agency  for 
the  owner  exists/*^  and  therefore  they  do  not  include  a  person  to  whom 
the  owner  delivers  his  property  as  agent  for  a  third  person,  so  as  to  en- 
able such  agent  to  transfer  title  to  a  bona  fide  purchaser.^'  For  this 
reason  such  acta  do  not  apply  so  as  to  enable  an  impostor  who  repre- 
sents himself  as  the  agent  of  a  third  person  and  induces  the  owner 
of  property  to  sell  to  such  third  person  and  deliver  the  property  to 
him  (the  impostor)  to  transfer  a  good  title  to  a  bona  fide  purchaser.** 
The  operation  of  this  class  of  acts  in  this  country  and  in  England 
as  regards  the  Factors  Act  of  1889  is  confined  to  mercantile  agents 
whose  usual  business  is  to  sell  for  their  principals  and  is  not  extended 
to  every  class  of  agents.^'  An  earlier  English  Act^  however,  seems 
to  have  been  construed  to  include  all  classes  of  agents  intrusted  with 
the  possession  or  documents  of  title.  The  language  of  this  earlier 
act  was  very  broad  and  by  its  terms  applied  to  "any  agent."  It 
has  been  held  in  England  that  the  fact  that  the  person  intrusted  with 
the  goods,  such  as  a  jeweler,  is  also  engaged  in  selling  his  own  goods 
will  not  prevent  him  from  being  considered  a  mercantile  agent  within 
the  meaning  of  the  English  Act  of  1889.'*  To  entitle  one  to  pro- 
tection under  those  acts  he  must  have  taken  the  property  in  good 
faith  and  for  value."* 

668.  Who  Are  Bona  Fide  Purchasers  Generally. —  To  entitle  a  pur- 
chaser of  a  chattel  to  protection  as  a  bona  fide  purchaser,  he  must  be 
a  purchaser  for  value,  and  where  he  claims  protection  as  such  the 
burden  is  on  him  to  show  that  he  has  paid  value.*'  Likewise  to 
entitle  one  to  protection  a3  a  bona  fide  purchaser  he  must  have  pur- 
chased without  notice  of  his  seller's  want  of  title;  **  and  ordinarily, 

9.  Soltau  V.  Gerdau,  119  N.  Y.  380,  Cas.  1913C  1299  ;  2  Eng.  Bui.  Cas. 
23  N.  E.  864, 16  A.  S.  R.  843  (in  this  435  ;  27  Eng.  Rul.  Cas.  176. 

case  the  order  was  directed  to  a  ware-  14.  Note :  2  Eng.  Rul.  Cas.  433. 

houseman  who  did  not  have  the  goods  15.  Weiuer  t.  Uanis,  [1910]  1  K. 

in  store,  the  agent,  to  whom  the  order  B.  (Eng.)  285,  18  Ann.  Cas.  87. 

was  given  and  who  had  procured  their  16.  Warner  v.  Martin,  11  How.  209, 

possession  by  fraud,  having  stored  13  U.  S.  (L.  ed.)  667  (holding  that 

them  in  another  warehouse).  under  the  New  York  statute  one  who 

10.  Note :  27  Eng.  Rul.  Caa.  180.  takes  the  goods  in  payment  of  an  ante- 

11.  Fowler  t.  Hollins,  L.  R.  7  H:  L.  cedent  debt  of  the  agent  is  not  a  pur- 
757,  44  L.  J.  Q.  B.  169,  affirming  L.  R.  chaser  for  value).  Allen  v.  St.  Zjouis 
7  H.  L.  616,  41  U  J.  Q.  B.  277,  2  Eng.  Nat  Bank,  120  U.  S.  20,  30  U.  S.  (L. 
Hul.  Cas.  409.  ed.)  573. 

12.  Fowler  v.  Hollins,  L.  R.  7  H.  L.  Note;  58  Am.  Dec.  166. 

757,  44  L.  J.  Q.  B.  169,  affirming  L.  R.  17.  Tillman  v.  Heller,  78  Tex.  697, 

7  H.  L.  616,  41  h.  J.  Q.  B.  277,  2  Eng.  14  S.  W.  700,  22  A.  S.  R.  77,  11 

Rul.  Cas.  409.  See  supra,  par.  115,  as  L.R.A.  628. 

to  the  rights  of  one  purchasing  in  good  18.  Kitchell  v.  Vanadar,  1  Blackf. 

faith   from   a   buyer  who   induces  (Ind.)  356,  12  Am.  Dec.  249;  Water- 

anothw  to  sell  to  him  by  misrepresen-  ston  t.  Getchell,  5  Greenl.  (i&e.)  435, 

tation  of  his  identity  or  authori^.  17  Am.  Dec  251;  Czooto  v.  Croeker, 

13.  Notes:  18  Ann.  Caa.  87;  Ann.  31  K.  T.  fi07,  88  Am.  Dee.  291. 
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if  he  has  notice  of  facts  which  should  put  hitn  on  inquiry,  he  will  be 
held  to  have  implied  notice  of  what  the  inquiry  if  made  would  have 
disclosed.^*  Notice  acquired  by  the  buyer,  before  he  has  paid  the 
price,  though  after  the  purchase,  will  ordinarily  prevent  bis  claiming 
protection  as  a  bona  6de  purchaser.**  If  the  purchaser  has  shown 
that  he  is  a  purchaser  for  value,  the  affirmative  or  burden  rests  upon 
the  party  charging  notice  to  prove  tne  same.'  An  assignee  for  the 
benefit  of  creditors  merely  succeeds  to  the  rishts  of  his  assignor  and 
is  not  entitled  to  protection  afforded  bona  fide  purchasers  for  value. 
He  takes  subject  to  all  equities  existing  in  favor  of  third  persons.' 
Thus,  the  assignee  of  a  fraudulent  buyer  cannot  hold  the  gooHs  as 
against  the  defrauded  seller's  right  to  rescind  the  sale  for  the  fraud 
and  recover  the  goods.'  So  under  both  the  earlier  and  the  late  federal 
bankruptcy  statutes  the  trustee  in  bankruptcy  is  not  as  a  general  rule 
entitled  to  the  protection  frequently  afforded  bona  fide  purchasers 
for  value.* 

669.  Where  Pre-existing  Debt  Is  Consideration. — ^There  is  conuder- 
able  discord  in  the  authorities  on  the  question  as  to  whether  one  who 

takes  negotiable  paper  in  payment  of  or  as  security  for  a  pre-existing 
debt  is  to  be  regarded  as  a  purchaser  for  value  in  due  course; '  and 
in  ease  of  a  sale  of  chattels  there  is  also  considerable  discoid.  In 
jurisdictions  in  which  it  is  held  that  a  purchaser  of  negotiable  paper 
in  satisfaction  of  a  pre-existing  debt  is  not  a  purchaser  for  value,  it 
is  also  consistently  held  that  such  a  purchaser  of  chattels  is  not  to  be 
considered  a  purchaser  for  value;  and  in  most  jurisdictions,  even 
though  in  the  case  of  negotiable  paper  the  rule  prevails  that  such  a 
purchaser  is  entitled  to  protection  as  one  for  value,  the  courts  refuse 
to  extend  the  rule  to  purchasers  <^  chattels.*   And  protection  has 

19.  See  Notice,  vol.  20,  p.  346.  6.  Oavin     Annistead,  67  Ark.  674, 

20.  Fowler  v.  Merrill,  11  Bow.  376,  22  S.  W.  431, 38  A.  S.  R.  262;  Naxton 
13  U.  S.  (L.  ed.)  736;  Youngv.  Kellar,  t.  Fait,  etc.,  Co.,  1  Penn.  (Del.)  483, 
94  Mo.  681,  7  S.  W.  293,  4  A.  S.  R.  42  AU.  431,  73  A.  8.  R.  81;  Adam, 
405  and  note;  Tillman  v.  Heller,  78  etc,  Co.  v.  Stewart  167  Ind.  678,  Gl 
Tex.  597,  14  S.  W.  700,  22  A.  S.  R.  N.  E.  1002,  87  A  S.  R.  240;  Reid  v. 
77,  11  L.R.A.  628.  Cowduroy,  79  la.  169,  44  N.  W.  351, 

1.  Calais  Steamboat  Co.  v.  Van  18*A.  S.  R.  359;  Reed  v.  Brown,  89 
Pelt,  2  Black  372,  17  U.  S.  (U  ed.)  la.  454,  56  N.  W.  661,  48  A.  S,  R. 
282.      •  406;  Kurd  v.  Bickford,  85  Me.  217,  27 

2.  Roberts  t.  Corbin,  26  la.  315,  96  Atl.  107,  35  A.  S.  R.  353;  Buffington 
Am.  Dec.  146.  See  Assionmbnts  roa  v.  Oeirisli,  15  Mass.  156,  8  Am.  Dec 
THB  Benefit  or  Cbedttobs,  vol  2,  p.  97;  Schloss  v.  Feltus,  96  Mich.  610,  65 
656  et  seq.  N.  W.  1010,  103  Mich.  525,  61  N.  W. 

5.  See  snpra,  par.  598.  797,  36  L.R.A.  161,  164;  Plienix 
1  Gibson  t.  Warden,  14  Wall.  244,  -  Iron  Works  Co.  r.  MeEvony,  47 

20  U.  S.  (L.  ed.)  797.  See  Bank-  Neb.  228,  66  N.  W.  290,  53  A.  S.  R. 
RUPTCT,  vol.  3,  p.  231  et  seq.  527;  Sleeper  v.  Davis,  64  N.  H.  59,  6 

6.  BiujB  and  Notes,  vol.  3,  p.  1057  Atl.  201,  10  A.  S.  R.  377;  Uovd  v. 
et  seq.  Brewster,  4  Paige  Ch.  (N.  T.)  537,  27 
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been  denied  a  chattel  mortgagee  taking  as  security  for  a  pre-existing 
debt  on  the  ground  that  he  is  not  a  purchaser  for  value/  and  also  to 
a  pledgee.^  In  other  jurisdictions,  however,  the  courts  have  refused 
to  recognize  any  valid  basis  for  a  distinction  between  purchasers  of 
commercial  paper  and  purchasers  of  chattels  and  consider  one  who 
takes  a  chattel  in  satisfaction  of  a  pre-existing  debt  a  purchaser  for 
value  and  entitled  to  full  protection  as  such.*  And  protection  has 
been  extended  to  a  chattel  mortgagee  or  pledgee  who  takes  a 
chattel  as  security  for  a  pre-existing  debt.  The  question  as  to  whether 
one  who  takes  a  chattel  in  payment  of  a  pre-«xisting  debt  is  a  pur- 
chaser for  value  has  very  frequently  arisen  in  cases  where  a  buyer 
has  by  fraud  induced  his  seller  to  make  the  sale  and  has  himself 
resold,  and  in  this  particular  aspect  is  treated  heretofore.^* 

Am.  Dec.  88 ;  Root  t.  French,  13  Fi^er,  67  K.  J.  Eq.  602,  60  AtL  940,  3 

Wend.  (N.  Y.)  570,  28  Am.  Dee.  482;  Ann.  Cas.  393;  CoUerd  v.  Tnlly,  78  N. 

Barnard  v.  Campbell,  55  N.  Y.  456,  58  J.  £q.  657,  80  Atl.  491,  Ann.  Cas. 

N.  Y.  73,  14  Am.  Rep.  289,  17  Am.  1912C  78;  Hicks  v.  National  Snrety 

Bep.  208;  Wheeling,  etc.,  R.  Co.  v.  Co.,  60  Wash.  16,  06  Pao.  515, 126  A. 

Kootttz,  61  Ohio  St.  651,  66  N.  £.  471,  8.  R.  883. 

76  A.  S.  R.  435;  Wails  v.  Farrington,  Notes:  19  L.RJL.  590;  33  LILA. 

27  Okla.  764,  116  Pac.  428,  35  h.B.A  305  et  seq;  Ann.  Cas.  1912C  80. 

(K.S.)  1174;  W.  6.  Ward  Lumber  8.  Bidanlt  v.  Wales,  20  Mo.  546,  64 

Co.  T.  American  Lumber,  etc.,  Co.,  247  Am.  Dec.  205;  Conrad  v.  Fisher,  37 

Pa.  St.  267,  93  Atl.  470,  Ann.  Cas.  Mo.  App.  352,  8  L.R.A.  147;  Phenix 

1918A  451   (annotmcing  the  law  of  Iron  Works  Co.  v.  MeEvony,  47  Neb. 

Ohio) ;    Woonsocket   Rubber  Co.  v.  228,  66  N.  W.  290,  53  A.  S.  R.  527. 

Loewenberg,  17  Wash.  29,  48  Pac.  785,  9.  Pelham  v.  Chattahoochee  Grocery 

61  A.  S.  R.  902.   See  Allare  v.  Harts-  Co.,  148  Ala.  216,  41  So.  12, 119  A.  S. 

home,  21  N.  J.  L.  665,  47  Am.  Dec.  R.  19,  8  L.R.A.(N.S.)  448;  Davis  v. 

175:  Knowles  Loom  Works  v.  Vacher,  Russell,  52  Cal.  611,  28  Am.  Rep.  647; 

57  N.  J.  L.  490,  31  Atl.  306,  33  L.R.A.  Butters  v.  Haughwout,  42  lU.  18,  89 

305.    But  see  Henry  v.  Vliet,  33  Neb.  Am.  Dec.  401;  Rice  v.  Cutler,  17  Wis. 

130,  49  N.  W.  1107,  29  A.  S.  R.  478,  351,  84  Am.  Dec.  747.    See  also  Le 

19  L.R.A.  590  (oc  rehearing,  36  Neb.  Grand  v.  Eufaula  Nat.  Bank,  81  Ala. 

138,  54  N.  W.  122,  19  L.R.A,  593,  the  123,  1  So.  460,  60  Am.  Rep.  140;  Hil- 

judgment  of  revereal  is  set  aside  and  ler  v.  Ellis,  72  Miss.  701,  18  So.  95, 

the  judgment  of  the  trial  court  is  af-  41  L.R.A.  707.  But  see  Loeb  v.  Peters, 

firmed  on  the  ground  that  the  chattel  63  Ala.  243,  35  Am.  Rep.  17;  Sargent 

mortgagee  was  not  a  purchaser  witb-  t.  Sturm,  23  Cal.  359,  83  Am.  Dec. 

out  notice,  but  does  not  seem  to  affect  118. 

the  decision  as  to  whether  he  was  a  Notes:  25  Am.  Dec.  613;  28  Am. 

pnrchaser  for  value).  Dec.  487  ;  48  A.  S.  R.  410;  61  A.  S. 

Notes:  25  Am.  Dec.  487,  532,  613;  R.  908;  36  L.R.A.  163;  35  L.R.A. 

2SAm.  Dec.  487  ;  29  Am.  Dec.  393;  61  (N.S.)  1175;  Ann.  Cas.  1918A  451. 

A.  S.  R.  907;  19  L.R.A.  590;  36  L.R.A.  10.  Notes:  19  L.R.A.  590;  Ann.  Cas. 

166;  35  L.R.A.(N.S.)  1174;  44  L.R.A.  1912C  81. 

(N.S.)  2;  Ann.  Cas.  1918A  455.  11.  Davis  v.  Russell,  52  CaL  611,  28 

7.  People's  Sav.  Bank  v.  Bates,  120  Am.  Rep.  647. 

U.  S.  656,  7  S.  Ct.  679,  30  U.  S.  (L.  12.  See  supra,  par.  602  et  seq.  , 
ed.)  764;  Empire  State  Trust  Co.  v. 
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670.  Purchaser  Good  Faith."— On  the  question  whether  one 
who  takes  in  payment  or  as  security  for  a  pre-existing  debt  is  a  pur- 
chaser or  mortgagee  "in  good  faith"  when  a  statute  affords  protection 
to  purchasers  or  mortgagees  in  good  faith  without  saying  anything  as 
to  value,  the  authorities  are  again  in  discord.  The  view  generally  taken 
seems  to  be  that  the  phrase  "in  good  faith"  is  used  as  meaning  "for  a 
valuable  consideration  without  notice/'  and  that  as  one  who  takes  a 
chattel  merely  in  satisfaction  of  or  as  security  for  a  pre-existing  debt 
is  not  a  purchaser  for  value,  he  is  not  entitled  to  the  protection  extend- 
ed by  a  statute  to  purchasers  or  mortgagees  of  chattels  "in  good 
faith."  "  Other  authorities,  however,  take  the  view  that  to  render  one 
a  purchaser  or  mortgagee  "in  good  faith"  he  need  not  be  a  purchaser 
for  value  in  the  strict  sense,  and  therefore  if  he  takes  in  payment  or 
as  security  for  a  pre-existing  debt  without  notice  he  is  entitled  to  the 
protection  afforded  by  the  statute.^*  And  the  latter  view  would 
undoubtedly  be  taken  in  jurisdictions  where  it  is  held  that  one  taking 
m  payment  of  or  as  security  for  a  pre-existing  debt  is  a  purchaser  for 
value. 

671.  Remedy  against  Purchanr. — Aa  the  owner's  title  to  the  chat- 
tel is  not  affected  by  a  sale  by  a  tortfeasor,  he  may  of  course  maintain 

an  action  of  replevin  to  recover  possession.  On  the  question  whether 
the  true  owner  may  maintain  replevin  against  a  bona  fide  purchaser 
without  a  prior  demand,  the  authorities,  however,  are  not  in  accord. 
The  better  view  would  seem  to  be  that  the  purchaser,  if  his  seller  was  a 
tortfeasor,  also  occupies  a  similar  position  and  no  demand  need  be 
made  upon  him.^*  In  other  cases,  however,  the  view  is  taken  that  a 
demand  for  the  return  of  the  chattel  must  be  made  by  the  owner  of  a 
bona  fide  purchaser,  even  from  a  wrongful  taker,  before  he  is  liable  to. 
an  action  to  recover  the  possession,  although  the  one  who  wrongfully 
took  the  chatt^  is  liable  without  demand.'*  Ordinarily  a  purchaser 
of  goods  from  one  without  title  will  be  liable  to  the  true  owner  in 

13.  People's  Sav.  Bank  v.  Bates,  tel  mortgagee  taking  aa  aeenri^  for  a 
120  U.  B.  566,  7  S.  Gt.  679,  30  U.  S.  pre-eziating  debt  was  not  entitled  to 
(L.  ed.)  754.  See  also  Wr^ht  t.  Lar-  protection. 

son,  61  Uinn.  321,  63  N.  W.  712,  38  14.  Enowlea  Loom  Wozks  v. 
A.  8.  B.  604.  Vaoher,  67  N.  J.  L.  400,  31  Aa  306, 

Note:  33  LuBJL.  305.  33  L.aA.  306. 

Thus  in  People  Sav.  Bank  v.  Bates,  Note:  83  LJSLA.  306. 
120  U.  S.  556,  7  S.  Ct  679,  30  U.  S.  16.  Strubbee  v.  Cincinnati  By.,  78 
(L.  ed.)  754,  in  construing  a  Ifiehigan  Ey.  481,  39  Am.  B^.  261;  Galvin  t. 
statute  rendering  unrecorded  chattel  Bacon,  11  Me.  28,  25  Am.  Dee.  268; 
mortgages  invahd  against  subsequent  Tmdo  t.  Aifdeonon,  10  Hieh.  367,  81 
pnn^asen  or  mortgagees  "in  good  Am.  Dee.  ^6;  Vdman  v.  Lewis,  15 
raith,**  the  court  considered  the  phrase  Ore.  630, 16  Pac  631,  8  A.  S,  B.  184. 
"in  good  faith"  to  have  been  used  to  16.  Wood  v.  Cohen,  '6  Ind.  456,  63 
mean  the  same  tiiii^  as  a  mortgage  for  Am.  Dec  389  and  note.  See  Bsplbvik, 
"a  valuable  consideration  without  no-  voL  23,  p.  888,  as  to  tiie  neoesnlgr  tor 
tiee^'  and  that  therefore  a  second  chat-  a  denumd  before  nit. 
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trover  if  he  converts  ihem  to  his  own  use,''  and  his  resale  of  the  goods 
is  itself  a  conversion,  though  his  purchase  was  in  good  faith.  There 
is  no  difference  in  principle  between  Uie  recovery  of  the  property  itself 
from  the  person  in  whose  poaseBsion  it  may  be  found  and  the  recovery 
of  its  value  from  one  who  has  bought  and  sold  it.^*  Ko  demand  is 
necessary  to  be  made  upon  the  buyer  after  he  has  resold  for  the  reason 
that  the  sale  is  an  actual  conversion,^'  and  if  the  buyer  merely  takes 
fxiss^sion  under  his  purchase  from  one  without  title,  this  has  been 
held  a  conversion  rendering  him  liable  in  trover  without  a  previous 
demand.**  It  has  been  held  that  a  joint  action  of  trover  cannot  be 
m^dntained  against  the  seller  and  the  bona  fide  purchaser  from  him. 
The  want  of  precedent  for  such  a  joint  action  has  been  strongly  relied 
on  89  a  reason  for  not  permitting  such  an  action;  and  on  principle  it 
would  seem  unjust  to  subject  a  bona  fide  purchaser  from  a  tortfeasor 
to  a  joint  suit  with  him,  to  the  costs  and  dame^ea  which  may  be 
recovered  in  such  an  action,  and  to  have  them  fixed  on  him  as  a  joint 
liability  with  his  seller.  On  the  other  hand,  if  he  were  sued  severally 
he  could  give  notice  to  his  seller  of  the  pending  of  the  suit,  and 
require  him  to  defend  it.  And  if  there  should  be  a  recovery  in  the 
suit,  his  remedy  against  his  seller  would  be  plain.*  Though  the  usual 
action  resorted  to  by  the  owner  is  an  action  of  replevin  or  trover,  it  has 
been  held  that  he  may  fdso  maintain  an  action  of  trespass  de  bonis 
asportatis  against  the  purchaser,  though  he  purchased  in  good  faith.' 


672.  Rule  Stated  as  to  Authority  Generally. — The  general  rule  of 
agency  that  persons  dealing  with  agents  are  bound  at  their  peril  to 
ascertain  the  scope  of  the  agents'  authority  and  that  an  agent  cannot 
bind  his  principal  by  acts  beyond  the  actual  or  ostensible  scope  of  his 

17.  Milner,  etc.,  Co.  v,  Deloach  Mill  20.  Hyde  v.  Noble,  13  N.  H.  494,  38 
Mfg.  Co.,  139  Ala.  645,  36  So.  765,  Am.  Dee.  508;  Velsian  v.  Lewis,  15 
101  A.  S.  U.  63;  Heckle  v.  Lurvey,  101  Ore.  539,  16  Pae.  631,  3  A.  S.  R.  184. 
Mass.  344,  3  Am.  Rep.  366;  Hills  v.  As  to  the  necessity  for  a  demand  geu- 
Snell,  104  Mass.  173,  6  Ajn.  Rep.  216;  erally  before  bringing  trover,  see  Tro- 
Velsian  v.  Lewis,  15  Ore.  539,  16  Pac.  veb. 

631,  3  A  S.  R.  184.  1.  Larkins  v.  Eckwurzel,  42  Ala. 

18.  Sbarp  t.  Parks,  48  lU.  511,  95  322,  94  Am.  Dec  651.  As  to  the  ef- 
Am.  Dec.  566;  Newton  v.  Porter,  69  feet  of  a  recovery  against  the  buyer 
N.  Y.  133,  25  Am.  Rep.  152;  Woods  v.  by  one  claiming  nnder  a  paramount 
Kicfaola,  21  R.  I.  537,  45  Atl.  548,  48  title  as  evidence  of  the  breach  of  the 
L.R.A.  773;  Coortis  v.  Cane,  32  Vt  seller'a  warranty  of  title,  see  supra, 
232,  76  Am.  Dec.  174.  par.  507. 

Note:  3  A  S.  B.  205.  2.  Stanly   v.    Oaylord,   1  Cnsh. 

19.  Courtis  T.  Cane,  32  Vt  232,  76  (Mass.)  536,  48  Am.  Dee.  643;  Gray 
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T.  Stevens,  28  Yt  1,  65  Am.  Deo.  216. 
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authority  is  fully  applicable  with  regard  to  the  power  of  an  agent  to 
sell  property  of  hia  principal.*  On  the  other  hand,  the  correlative 
rule  that  an  agent  may  bind  his  principal  if  he  does  not  exceed  the 
power  with  which  he  ia  actually  or  ostensibly  vested,  notwithstanding 
he  has  secret  instructions  from  his  principal  to  the  contrary,  is  equally 
applicable  to  sales  by  agents.*  And  the  general  rule  is,  as  to  all  con- 
tracts, including  sales,  that  the  agent  is  authorized  to  do.  whatever  is 
usual  or  necessary  to  carry  out  the  object  of  his  agency.*  Agents  sent 
out  by  manufacturers  to  solicit  orders  are  held  out  to  Uie  trade  as  hav- 
ing authority  to  act  according  to  the  general  usage,  practice,  and  course 
of  business  conducted  by  such  manufacturers  through  such  agents, 
and  the  question  of  what  is  usual  or  necessary  to  be  done  by  such 
agents  is  ordinarily  for  the  jury.'  But  when  one  authorizes  another 
to  sell  goods,  he'is  presumed  to  authorize  him  to  sell  oQly  in  the  usual 
manner  in  which  goods  or  things  of  that  sort  are  sold.  The  usage  of 
the  business  in  which  he  is  employed  furnishes  the  rule  by  which  his 
authority  is  measured.'  In  this  respect  the  extent  of  the  implied 
authority  of  a  general  selling  agent  is  the  same  as  tiiat  of  other  gen- 
eral "kgents,  and  it  is  an  elementary  principle  that  an  agent  employed 
generally  to  do  any  act  is  authorized  to  do  it  only  in  the  usual  way 
of  business.  A  general  selling  agent  ia  not  by  virtue  of  his  commission 
permitted  to  depart  from  the  usual  manner  of  effecting  what  he  is 
employed  to  effect.* 

673.  Authority  in  Particular  Instances. — ^A  general  clerk  in  a  store 
has  implied  authority  only  to  sell  in  the  ordinary  course  of  trade,  and 
has  no  ostensible  authority  to  turn  out  goods  in  payment  or  security 
for  his  principal's  indebtedness  incurred  in  the  business.*  In  case  of 

3.  Rietz  V.  Martin,  12  Ind.  306,  74  v.  Tuckett,  15  East.  400,  13  Rev.  Rep. 


4.  Herruig  v.  Skaggs,  62  Ala.  180,  5.  Bibb  v.  Allen,  149  U.  S.  481,  13 

34  Am.  Eep.  4;  Wright  V.  Solomon,  19  S.  Ct.  950,  37  U.  S.  (L.  ed.)  819; 

Cal.  64,  79  Am.  Dec.  196;  Parsons  v.  Kircher  v.  Conrad,  9  Mont.  191,  23 

Webb,  8  Greenl.  (Me.)  38,  22  Am.  Pac.  74, 18  A.  S.  R.  731,  7  L.R.A.  471; 

Dec.  220;  Lobdell  v.  Baker,  1  Mete.  Pickert  v.  Mareton,  68  Wis.  465,  32 

(Mass.)  193,  35  Am.  Dec.  358;  Aus-  N.  W.  550,  60  Am.  Rep.  876. 

trian  &  Co.  v.  Springer,  94  Mich.  343,  6.  Austrian  v.   Springer,  94  Mich. 

54  N.  W.  50,  34  A.  S.  R.  350;  Kircher  343,  54  N.  W.  50,  34  A.  S.  R.  350. 

V.  Conrad,  9  Mont.  191,  23  Pac.  74,  18  7.  Upton  v.  Suffolk  County  Mills, 

A.  S.  R.  731,  7  L.R.A.  471;  Hennmg-  11  Gush.  (Mass.)  586,  59  Am.  Dec. 

sen  v.  Tonopah,  etc.,  R.  Co.,  33  Nev.  163;  Kircher  v.  Conrad,  9  Mont.  191, 

208,  111  Pac.  36,  119  Pac.  744,  Ann.  23  Pac  74,  18  A.  S.  R.  731,  7  L.R.A. 

Cas.  1913D  1008;  Smith  v.  Clews,  105  471;    Argersinger  v.  MacNaugbton, 

N.  Y.  283,  11  N.  E.  632,  59  Am.  Rep.  114  N.  Y.  535,  21  N.  E.  1022, 11  A.  S. 

502;  Carmichael  v.  Buck,  10  Rich.  L.  R.  687;  Pickert  y.  Marston,  68  Wis. 

(S.  C.)  332,  70  Am.  Dec.  226;  Gal-  465,  32  N.  W.  550,  60  Am.  Rep  876. 

braith  v.  Weber,  58  Wash.  132,  107  8.  Upton  v.  Suffolk  Connty  Mills, 

Pac.    1050,   28    L.R.A.(N.S.)    341;  U  Cash.  (Mass.)  586,  59  Am.  Dec. 

Pickert  v.  Marston,  68  Wis.  465,  32  N.  163. 

W.  550,  60  Am.  Rep.  876;  Whitehead  9.  Beals  v.  Allen,  18  Johns.  (N.  Y.) 


Am.  Dec.  215. 


509,  2  Eng.  RnL  Cas.  367. 
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a  trav^Ung  salesman  or  drummer,  it  is  the  general  rule  that  he  has  no 
ostensible  or  implied  authority  to  make  a  binding  contract  of  sale, 
without  the  approval  or  acceptance  of  his  principal.  The  extent  of  his 
authority  is  merely  to  soHoit  orders  and  transmit  the  same  to  his 
principal  for  aceeptanoe;  but  of  course  be  may  be  clothed  with 
ostensible  authority  to  make  binding  contracts  of  sale  and  where  the 
principal  by  a  previoxis  course  of  dealing  has  held  out  the  traveling 
salesman  as  having  authority  to  make  contracts  of  sale  and  to  fix 
prices  and  terms,  the  principal  will  be  boimd  by  the  acts  of  the  sales- 
man.*^ The  collatereJ  contract  of  a  travehng  salesman  not  to  aell  a 
certain  class  of  goods  to  any  other  merchant  in  a  town  except  the 
purchaser  has  been  held  to  be  within  the  apparent  scope  of  his  author- 
ity," and  the  authority  of  one  selling  to  jobbers  to  give  a  jobber  the 
exclusive  right  to  sell  the  line  of  goods  purchased  from  him  in  a  par- 
ticular territory  may  be  shown  by  the  existence  of  a  usage  or  custom 
for  such  traveling  desman  to  make  such  contracts."  Authority  to 
sell  does  not  indude  a  power  to  exchange  or  barter,**  or  to  trade  the 
property  for  other  property  and  boot  money,*'  or  to  give  an  option  to 
purchase.'*  Authority  to  sell  a  yacht  or  vessel  by  implication 
includes  authority  to  sell  therewith  the  appurtenances  as  well  as  the 
yacht  or  vessel  itself,  but  this  does  not  include  a  naphtha  launch  used 
as  the  yacht's  tender,  which  cannot  be  carried  by  the  yacht  and  does 
not  accompany  it  on  its  trips  and  voyages,  as  it  cannot  be  considered  an 
appurtenan<».*'  In  case  of  business  partnerships,  one  ptulner  has 
general  power  to  make  sales  of  the  partnership  property and  it  has 

363,  9  Am.  Dec.  221;  Peshine  v.  Shep-  Notes:  81  Am.  Dec.  801;  47  Am. 

person,  17  Grat.  (Va.)  472,  94  Am.  Rep.  519;  10  L.R.A.(N.S.)  1118;  10 

Dee.  468.  Ann,  Cas.  421. 

10.  Bauman  v.  McAlanus,  75  Kan.  15.  Kearna  t.  Nickse,  80  Conn.  23, 
106,  85  Pac.  15,  10  L.R.A.{N.S.)  66  Atl.  779,  10  Ann.  Cas.  421,  10 
1138;  L.  A.  Becker  Co.  v.  Clardy,  96  L.R.A.(N.S.)  1118. 

Miss.  301,  51  So.  211,  Ann.  Cas.  1912B  16.  Swift  v.  Erwin,  104  Ark.  459, 

355;  McKindly  v.  Dunham,  55  Wis.  148  S.  W.  267,  Ann.  Cas.  1914C  363 

515,  13  N.  W.  486,  42  Am.  Rep.  740.  and  note;  Trogden  v.  Williams,  144 

Note:  Ann.  Cas.  1912B  356.  N.  C.  192,  56  S.  E.  865,  10  L.R.A. 

11.  Note:  Ann.  Cas.  1912B  356.  (N.S.)  867  and  note;  Tibbs  v.  Zirkee, 

12.  Note:  10  A.  S.  R.  587.  55  W.  Va.  49,  46  S.  E.  701,  104  A.  S.. 

13.  Kaufman  v.  Farley  Mfg.  Co.,  78  R.  977,  2  Ann.  Cas.  421  and  note, 
la.  679,  43  N.  W.  612, 16  A.  S.  R.  462.  17.  Forreet  v.  TanderbUt,  107  Fed. 

14.  Woodward  v.  Jewell,  140  U.  S.  734,  46  C.  C.  A.  611,  62  L.R.A.  473. 
247,  11  S.  Ct.  784,  35  U.  S.  (L.  ed.)  See  Shippikg  as  to  what  axe  con- 
478;  Keams  Ni<Kae,  80  Conn.  23,  66  sidered  appurtenancM  to  a  vessd. 
Atl.  779,  10  Ann.  Cas.  420,  10  18.  See  Partnbbshif,  vol.  20,  p. 
L.R.A.(N.S.)  1118;  Trudo  v.  Ander-  882  et  seq.,  as  to  the  power  of  a  part- 
son,  10  Mioh.  357,  81  Am.  Dec  795;  ner  to  bind  the  firm  gensraUy,  and  p. 
Cleveland  t.  State  Bank,  16  Ohio  St.  908  et  seq.  as  to  the  sale  of  the  per- 
236,  88   Am.  Dec.  445;  Strong  v.  Bonalty  of  the  firm. 

Adams,  30  Yt  221,  73  Am.  Dec.  305. 
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been  held  that  one  partner  has  power  to  aell  all  the  goods  of  the  part- 
nership at  a  ^ngle  sale,  though  the  object  of  the  partnership  was  -to 
sell  by  retail.^* 

674.  Terms  of  Sale  Generally. — If  the  agent's  authority  is  limited 
to  a  sale  for  a  particular  price,  he  has  no  authority  to  sell  for  a  less 
price.***  But  it  has  been  held  that  where  the  agent  has  exdimve  pos- 
session of  the  property  of  his  principal,  with  authority  and  for  the 
express  purp<»e  of  selling  it  to  any  purchaser  he  may  find,  a  purchaser 
from  such  agent  has  the  right  to  rely  on  the  agent  having  power  to 
agree  on  the  purchase  prioe.^  As  an  incident  to  a  general  authority 
to  sell,  it  has  been  held  that  the  agent  has  ostensible  authority  to  fix 
the  terms  of  sale,  including  the  time,  place  and  mode  of  delivery,  and 
the  price  of  the  goods,  and  tlie  time  and  mode  of  payment,  and  to 
receive  payment  of  the  price,  subject,  of  course,  to  be  controlled  by 
proof  of  the  mercantile  usage  in  such  trade  or  business.* 

675.  Sales  on  Credit. — If  an  agent's  authority  to  sell  on  credit  is 
expressly  restricted,  he  cannot  ordinarily  bind  his  principal  in  viola- 
tion of  such  restriction.*  Authority  to  sell  ordinarily  implies  that 
the  sale  shall  be  for  cash  and  not  on  credit,^  and  as  stocks  and  goods 
sent  to  auction  are  not  usually  sold  on  credit,  a  stockbroker  or 
auctioneer  has  no  authority  so  to  sell  them  unless  he  has  his  principal's 
expr^  direction  or  consent.*  A  general  selling  agent  has  authority 
to  sell  on  credit  when  such  ia  the  usage  of  the  business  in  which  he  is 
engaged.*  If  in  violation  of  his  instructions  to  sell  for  cash  only,  the 
agent  sells  on  credit  he  becomes  personally  liable  to  his  principal  for 
the  price,'  and  an  alleged  .custom  or  usage  to  the  efiFeot  that  a  sale  on 
a  short  credit  is  to  be  deemed  a  cash  sale  does  not  affect  the  right  of 
the  principal  against  the  agent  violating  his  instruction  to  sell  for 
cash  only.* 

676.  Pledge  or  Sale  in  Payment  of  Agent* s  Indebtedness. — 
Authority  conferred  on  an  agent  to  sell,  though  accompanied  with 
the  possession  of  the  property  to  be  sold,  confers  no  actual  or  osteniible 

19.  Arnold  v.  Brown,  24  Pick.  Dyer  v.  Daffy,  39  W.  Va.  148, 19  S.  E. 
(Mass.)  89,  35  Am.  Dee.  296.  540,  24  L.R.A.  339. 

20.  Parsons   v.   Webb,   8   Greenl.     Note:  47  Am.  Rep.  619. 

(Me.)  38,  22  Am.  Dec.  220.  6.  Upton  v.  Suffolk  County  Mills, 

1.  Galbraith  v.  Weber,  58  Waab.  11  Ciuh.  (Haas.)  586,  69  Am.  Dec. 
132,  107  Pac.  1050,  28  L.R.A.(N.S.)  163. 

341.  6.  Upton  V.  Suffolk  County  Mills, 

2.  Davlight  Burner  Co.  v.  Odlin,  51  11  Cnsh.  (Masa.)  586,  59  Am.  Dec. 
N.  H.  56,  12  Am.  Rep.  45.  163;  Daylight  Burner  Co.  v.  Odlin,  51 

3.  Cowan  v.  Adams,  10  Me.  374,  25  N.  H.  66,  12  Am.  Bep.  46. 

Am.  Dec  242.  7.  Blin  t.  Axnol^  8  Vt  262,  80 

4.  Muller  v.  Norton,  132  U.  S.  501,  Am.  Deo.  467. 

10  S.  Ct.  147,  33  U.  S.  (L.  ed.)  397  ;  8.  Bliss  v.  Arnold,  8  Yt  252,  SO 

Woodward  v.  Jewell,  140  U.  S.  247,  11  Am.  Dee.  487. 
S.  Ct.  784,  35  U.  S.  (L.  ed.)  478; 
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authority  to  apply  or  transfer  Uie  property  in  payment  of  his  own 
debt,  and  one  who  so  takes  the  property,  though  in  good  faith,  cannot 
ordinarily  hold  the  same  against  the  principal.*  This  is  true  as 
regards  an  agent  having  general  authority  to  carry  on  a  mercantile 
business  for  his  prin<dpal;.he  can  only  appropriate  the  goods  to 
the  use  and  profit  of  the  principal,  and  in  this  regard  persons  dealing 
with  a  general  agent  are  bound  to  measure  the  scope  of  his  authority, 
as  they  are  in  dealing  with  a  special  agent.^**  Likewise  authority  to 
pledge  is  not  within  the  actual  or  ostensible  authority  of  an  agent 
authorized  to  sell,**  and  while  the  delivery  of  goods  to  a  merchant 
engaged  in  the  sale  of  similar  articles  may  confer  on  him  ostensible 
authority  to  sell,  authority  to  pledge  cannot  be  inferred  from  such 
possession,  for  to  pledge  is  a  special  transaction,  outside  of  the  usual 
course  of  business,  and  consequently  outside  of  the  protection  extended 
to  ordinary  transactions  of  commerce.*^ 

677.  Possession  as  Evidence  of  Anthority  to  Sell  Generally.— The 
mere  possession  of  personal  property  by  an  agent  or  servEuit  does  not 
confer  on  him  ostensible  authority  to  sell,  and  a  sale  under  such  cir- 
cimistances  does  not  confer  title  as  against  the  principal  even  though 
the  buyer  is  a  bona  fide  purchaser.**  So  a  commercial  traveler, 
authorized  in  fact  only  to  exhibit  samples  and  solicit,  receive  and  for- 
ward orders,  has  no  implied  authority  to  sell  his  samples  and  take  pay 
for  them.**  An  agent  employed  merely  to  drive  stock  from  one  place 
to  another  has  no  ostensible  or  implied  power  to  sell  the  stock  in  case 

9.  Warner  v.  Martin,  U  How.  209,  tucci,  72  Conn.  504,  46  Atl.  99,  77  A. 

13  U.  S.  (L.  ed.)  667;  Baldwin  v.  S.  R.  327,  47  L.R.A.  601;  GUman,  etc., 

Tucker,  112  Ky.  282,  65  S.  W.  841,  57  Co.  v.  Norton,  89  la.  434,  56  N.  W. 

L,R.A.  451;  Frantz  v.  Pink,  125  La.  663,  48  A.  S.  R.  400;  Parsons  v.  Web- 

1013,  52  So.  131,  28  L.R.A.(N.S.)  ber,  8  Greenl.  (Me.)  38,  22  Am.  Dec. 

539;  Miller  v.  Schneider,  19  La.  Ann.  220;  Staples  v.  Bradbury,  8  Greenl. 

300,  92  Am.  Dec.  535;  Parsons  v.  (Me.)  181,  23  Am  Dec.  494;  Johnson 

Webb,  8  Greenl.  (Me.)  38,  22  Am.  v.  Prisbie,  29  Md.  76,  98  Am.  Dec.  508 ; 

Dec.  220 ;  Stewart  t.  Woodward,  50  Unger  v.  Abbott,  92  Miss.  662,  46  So. 


Notes:    47    Am.    Rep.    519;    14  114  N.  Y.  ISO,  21  N.  E.  160,  U  A.  S. 


10.  Stewart  v.  Woodward,  50  Vt.  Musee,  etc.,  Co.,  148  N.  Y.  441,  42  N. 


11.  Warner  v.  Martin,  11  How,  200,  Velsian  v.  Lewis,  15  Ore.  539,  16  Pac. 

13  U.  S.  (L.  ed.)  667;  Wright  v.  Solo-  631,  3  A.  S.  B.  184. 

mon,  19  Cal.  64,  79  Am.  Dec.  196;  Notes:  3  A.  S.  R.  196,  201;  25 

Miller  v.  Schneider,  19  La.  Ann.  300,  L.R.A.(N.S.)  760. 

92  Am.  Dec.  535 ;  McCreary  v.  Gaines,  As  to  the  rights  of  a  bona  fide  pur- 


Vt.  78,  28  Am.  Rep.  488. 


68,  131  A.  S.  R.  645;  Smith  t.  Clews, 


L.R.A.  234. 


R.  627,  4  UR.A.  392;  Knox  v.  Eden 


78,  28  Am.  Rep.  488. 


E.  988,  51  A.  S.  B.  700,  31  L.R.A.  779 ; 


12.  Wright  V.  Solomon,  19  Cal.  64, 
79  Am.  Dec  196. 


55  Tex.  485,  40  Am.  Rep.  818. 


chaser  of  chattels  generally,  see  snpra, 

par.  662  et  seq. 


13.  Calhoun  t.  Thompson,  56  Ala. 
166,  28  Am.  Rep.  754;  Romeo  t.  Mar- 


14.  Eohn  T.  Washer,  64  Tex.  131, 
53  Am.  Rep.  745. 
Note:  IS  L.B.A.  667. 
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it  becomeB  footsore.**  The  fact  that  a  prindpal  writes  to  his  agent 
that  unless  he  returns  property  in  his  poasessioa  he  will  be  changed 
with  its  value,  does  not  itself  operate  as  a  sale  of  the  property  to 
agent  so  as  to  enable  him  to  confer  title  on  a  purchaser  who  purchases 
on  the  faith  of  the  letter.^' 

678.  Possession  by  Dealer  in  Similar  Articles. — The  better  view 
seems  to  he  that  the  bare  possession  of  goods  by  one,  though  he  may 
happen  to  be  a  dealer  in  that  class  of  goods,  does  not  dothe  him  with 
power  to  dispose  of  the  goods  as  though  he  were  owner,  or  as  having 
authority  as  agent  to  sell  to  the  preclusion  of  the  right  of  the  owner. 
If  he  sells  as  owner,  there  must  be  some  other  indicia  of  property  than 
mere  possession.  There  must  be  some  act  or  conduct  on  the  part  of 
the  owner  whereby  the  party  selling  is  clothed  with  the  apparent 
ownership  or  authority  to  sell.*'  8o  it  has  been  held  that  a  dealer  in 
jewelry  who  received  a  valuable  diamond  ring  to  obtain  a  match  for 
it,  or,  failing  in  that,  to  get  an  offer  for  it,  could  not  by  a  sale  thereof 
to  an  innocent  purchaser  divest  the  owner  of  his  title.*^  It  has  been 
held,  however,  tiiat  the  delivery  of  goods  to  a  merchant  engaged  in  the 
sale  of  similar  articles  in  such  evidence  of  the  bestowal  of  the  right  to 
dispose  of  the  same  aa  to  protect  a  bona  fide  purchaser.**  So  where 
it  appeared  that  M.,  a  broker  who  procured  diamonds  from  larger 
dealers  to  sell  to  his  customers,  procured  from  the  plaintiffs,  dealers  in 
diamonds,  some  diamonds  for  a  customer,  giving  a  receipt  stating  that 
they  were  received  by  him  on  approval  to  show  to  his  customer,  and  to 
be  returned  to  the  plaintiff  "on  demand,"  and  the  defendant  purchased 
them  from  M.,  in  good  faith,  supposing  him  the  owner,  having  pre- 
viously purchased  from  M.  and  paid  him  for  two  other  lots  of  dia- 
monds obtained  by  M.  from  the  plaintiff  in  the  same  way,  it  was  held 
that  the  defendant  got  good  title  to  the  diamonds.'** 

679.  Receiving  Payment  Generally. — ^A  debtor  is  bound  to  know 
the  authority  of  a  third  person  to  whom  he  pays  money  on  account 
of  his  creditor,  and  if,  ffUling  to  ascertain  such  authority,  he  makes 

16.  Reitz  V.  Martin,  12  Ind.  306,  74  1050,  28  L.R.A.(N.S.)  341. 


16.  Calhoun  v.  Thompson,  56  Ala.     20.  Smith  t.  Clews,  105  K.  Y.  283, 


17.  Gelman,  etc.,  Co.  v.  Norton,  89  subsequent  appeal  of  Smith  t.  Clews, 
la.  434,  56  N.  W.  663,  48  A.  S.  B.  U4  N.  Y.  190,  21  N.  E.  160,UA.S.R. 
400}  Levi  t.  Booth,  58  Md.  305,  42  627,  2  L.B.A.  392,  on  a  different  show- 
Am.  Rep.  332;  Oliver  Ditsim  Co.  v.  ing  of  facts,  it  was  held  that  the  ^ent 
Bates,  181  Mass.  456,  63  N.  £.  908,  had  no  ostensible  authority  to  sell  the 
92  A.  S.  R.  424,  57  LJI.A.  280.  diamonds  and  that  therefore  the  pur- 

18.  Levi  V.  Booth,  68  Md.  365,  42  chaser  acquired  no  title.  See  also 
Am.  Rep.  332.  Frantz  v.  Fink,  125  La.  1013,  52  So. 

19.  Wright  v.  Solomon,  19  CaL  64,  131,  28  L.R.A.(N.S.)  539,  approving 
79  Am.  Dec.  196.  See  also  Qalbraith  and  folloving  Smith  v.  Clews,  105  N. 
V.  Weber,  68  Wash.  132,  107  Pac.  Y.  283,  11  N.  E.  632,  59  Am.  Rep.  502. 


Am.  Dec.  215. 


Note:  3  A.  S.  R.  202. 


166,  28  Am.  Rep.  754. 


11  N.  E.  632,  59  Am.  Rep.  502.  On  a 
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the  payment,  it  is  at  his  own  risk.*  The  general  rule,  as  to  the  effect 
of  payment  to  a  selling  agents  is  that  where  the  principal  has  clothed 
the  agent  with  the  indicia  of  aathority  to  receive  payment,  as  hy 
intrusting  to  him  the  possession  of  the  goods  to  be  sold,  the  purchaser 
is  warranted  in  paying  the  price  to  the  agent'  And  it  has  been  held 
that  a  sales  agent  with  express  authority  to  collect  all  or  any  part  of 
the  purchase  price  at  time  of  sale  has  implied  authority  to  make  the 
collection  when  he  returns,  according  to  agreement,  to  show  the  pur- 
chaser how  to  use  the  machine  sold.*  On  the  other  hand  when  the 
agent  has  not  the  potsession  of  the  goods,  or  other  indicia  of  authority, 
and  is  only  authorized  to  sell,  if  the  purchaser  pays  the  price  to  the 
agent  he  does  so  at  his  peril,  and  it  devolves  on  him,  in  a  suit  for  the 
purchase  money  by  the  principal,  to  prove  that  the  agent  was  also 
authorized  to  receive  payment  *  So  it  is  generally  held  that  an  agent 
employed  to  make  sales,  and  selling  on  credit,  is  not  authorized  sub- 
sequently to  collect  the  price  in  the  name  of  the  principal,  sxid  pay- 
ment to  him  will  not  discharge  the  purchaser,  unless  he  can  shovv 
some  authority  in  the  agent  other  than  that  necessarily  implied  in  u 
mere  power  to  make  l^e  sale.*  When  payments  are  made  over  the 
counter  of  the  principal's  store  to  a  shopman  accustomed  to  receive 
money  there  for  his  employer,  the  authority  to  receive  payment  will 
be  implied  in  favor  of  innocent  persons,  because  the  principal  by  his 
own  act  gives  to  the  agent  an  apparent  authority  to  receive  such  pay- 
ment.* But  even  in  the  lattra  instance  if  the  principal  forbids  such 
payments,  and  requires  all  payments  to  be  made  to  himself  person- 
ally, or  to  a  cashier,  and  gives  a  customer  notice  thereof,  the  customer 
would  have  no  right  to  insist  on  the  apparent  rather  than  the  real 
authority  of  the  agent.' 

680.  Authority  of  Traveling  Salesman  to  Receive  Payment — The 
question  as  to  the  authority  to  receive  payment  has  frequently  arisen 

1.  Butcher  v.  Beekwith,  45  lU.  460,  4.  Butler  v.  Dorman,  68  Mo.  298, 
92  Am.  Dec.  232.  See  Payment,  vol.  30  Am.  Rep.  795;  Scarritt-Comstoek 
21,  p.  31  et  seq.  Fumiturd  Co.  t.  Hudspeth,  19  Okla. 

2.  Meyer  v.  Stone,  46  Ark.  210,  429,  91  Pac.  843,  14  Ann.  Cas.  857. 
55  Am.  Rep.  577;  Dias  v.  Chickering,  6.  Kane  t.  Barstow,  42  Kan.  465, 
64  Md.  348,  1  Atl.  709,  54  Am.  Rep.  22  Pae.  588,  16  A.  S.  R.  490;  Butler 
770;  Butler  v.  Dorman,  68  Mo.  298,  30  v.  Dorman,  68  Mo.  298,  30  Am.  Rep. 
Am,  Rep.  795;  Law  v.  Stokes,  32  N.  J.  795;  Law  v.  Stokes,  32  N.  J.  L.  249,  90 
Ll  249,  90  Am.  Dec.  655;  Scaxritt-  Am.  Dee.  655;  Kohn  v.  Washer,  64 
Comatock  Furniture  Co.  v.  Hudspeth,  Tex.  131,  53  Am.  Rep.  746. 

19  Okla.  429.  91  Pac.  843,  14  Ann.  Notes:  38  Am.  Rep.  682;  47  Am. 

Cas.  857;  Oalbraith  v.  Weber,  68  Rep.  520;  16  A.  S.  R.  494  ;  63  A.  S.  R. 

Wash.  132,  107  Pac.  1050,  28  L.B.A.  126. 

(N.S.)  341.  6.  Law  v.  Stokes,  32  N.  J.  L.  249, 

Note:  18  L.R.A.  666.  90  Am.  Dec  655. 

3.  American  Sales  Book  Go.  v.  7.  Law  t.  Stokes,  32  N.  J.  L.  249, 
Cowdrey,  100  Ark.  325,  140  S.  W.aB4,  90  Am.  Dec.  656. 

38  L.B.A.(N.S.)  700. 
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in  the  case  of  a  traveling  salesman  or  drummer.  Of  course  a  payment 
to  a  traveling  salesman  only  auUiorized  to  sell  goods  may  be  ratified 

by  the  principal,  thereby  making  it  valid,^  and  if  the  possession  of 
the  property  sold  was  intrusted  to  the  possession  of  the  salesman  his 
ostensible  authority  to  receive  payment  is  upheld,*  and  though  he  was 
not  intrusted  with  the  goods,  diere  are  decisions  to  the  effect  that 
he  has  ostensible  authority  to  receive  payment,  in  the  absence  of  a 
prohibition  known  to  the  buyer  from  circumstances,  custom  or  direct 
notice.^*  It  is  the  better  view,  however,  that  tiie  mere  fact  that  an 
order  was  taken  by  a  traveling  salesman  does  notidtself  confer  implied 
or  osten^ble  authority  subsequently  to  receive  payment;**  and  this 
is  especially  true  where  the  authority  of  such  salesman  is  merely  to 
solicit  ordera  to  be  transmitted  to  his  principal  for  acceptance.*'  Thus 
where  the  plaintiffs  traveling  salesman  sold  a  bill  of  goods  to  the 
defendant  on  credit,  and  the  plaintiff  forwarded  the  goods  to  the  lat- 
ter, together  with  a  letter  and  bill  of  items,  at  the  top  of  which  was 
printed  a  provision  that  payment  must  be  made  to  the  principal,  and 
that  salesmen  were  not  authorized  to  collect^  and  the  defendant's  book- 
keeper received  the  bill,  but  the  printed  stipulation  was  not  read,  and 
afterwards  the  defendant,  at  his  own  place  of  business,  paid  the  agent 
for  the  goods,  it  was  held  tiiat  this  did  not  discharge  the  debt  to  the 
plaintiff.**  In  jurisdictions  where  a  traveling  salesman  ordinarily 
has  no  imphed  power  to  collect,  circumstances  may  be  such  as  to  give 
him  such  authority,  as  where  he  is  held  out  by  the  principal  as  one 
having  general  powers.**  And  where  it  was  a  part  of  the  terms  of  the 
contract  of  a  sale  on  credit  that  the  buyer  should  make  payment  to 
the  traveling  salesman  instead  of  incurring  the  cost  and  trouble  of 
transmitting  payment  to  the  principal,  payment  to  the  salesman  has 
been  held  good  though  in  fact  he  had  no  authority  to  receive  pay- 
ment and  had  not  disclosed  to  his  principal  the  provision  for  payment 
to  him.**  And  a  traveling  salesman,  who  had  not  the  possession  of  the 

8.  Note:  7  Ann.  Cas.  652.  Okla.  429,  91  Pac  843,  14  Ann.  Caa. 

9.  Notes:  18  L.R.A.  666  ;  7  Ann.  857;  Moon  Bros.  Carriage  Co.  v. 
Cas.  652.  Derenich,  42  Waah.  415,  85  Pac.  17,  7 

10.  Trainer  t.  Moriaon,  78  Me.  160,  Ann.  Cas.  649;  McKindly  v.  Dunham, 
3  Atl.  .185,  57  Am.  Bep.  790.  See  55  Wis.  615,  13  N.  W.  485,  42  Am. 
alao  Putnam  t.  French,  53  Vt.  402,  38  Rep.  740. 

Am.  Rep.  682.  Notes:  18  L.B.A.  663  ;  7  Ann.  Cas. 

Notes:  53  A.  S.  R.  125;  18  LuR.A.  660;  14  Ann.  Cas.  858. 

665  ;  7  Ann.  Caa.  651.  12.  McKindly  v.  Dunliam,  65  Wis. 

11.  Simon  v.  Johnflon,  105  Ala.  344,  515,  13  N.  W.  486,  42  Am.  Bep.  740. 
16  So.  884,  63  A.  S.  B.  126;  Meyer  t.  13.  Uw  t.  Stokes,  32  N.  J.  L-  249, 
Stone,  46  Ark.  210,  55  Am.  Bep.  577;  90  Am.  Dee.  655. 

Butler  V.  Doiman,  68  Mo.  208,  30  Am,  14.  Notes:  7  Ann.  Caa.  651;  14  Ann. 

Rep.  795;  Law  v.  Stokes,  32  N.  J.  L.  Cas.  858. 

249,  90  Am.  Dee.  665;  Searritt-Com-  16.  Putnam  v.  French,  53  Vt.  402, 

stock  Fomiture  Co.  t.  Hudspeth,  19  38  Am.  Rep.  682. 
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goods,  may  stall  receive  payment  so  as  to  bind  his  principal,  where 
such  is  the  general  and  known  usage,  and  it  has  been  recognized  by 
the  principal.^*  But  it  has  been  held  that  a  custom  existing  in  a  cer- 
tain town  for  the  merchants  to  pay  such  salesmen  for  goods  purchased 
by  sample  will  not  affect  a  nonresident  6rm  which  has  no  notice  of 
the  custom. 

681.  Effect  of  Notice  on  BUI  Rendered.— There  is  authority  to  the 
effect  that  a  notice  on  a  bill  of  goods  that  salesmen  are  not  authorized 
to  collect  is  not  binding  on  a  purchaser  who  has  failed  to  read  it,  at 
least  where  it  is  not  in  a  conspicuous  part  of  the  bill.^"  Thus  in  case 
of  a  sale  on  credit  by  a  traveling  salesman  with  ostensible  authority 
to  receive  payment,  it  has  been  held  that  the  indorsement  on  a  bill 
sent  by  the  principal  to  the  buyer  of  the  words  "payable  at  <^ce," 
which  were  not  noticed  by  the  buyer  in  checking  the  items  of  the  biU, 
was  not  notice  of  the  want  of  authority  on  the  part  of  the  agent  to 
receive  paymral^*  So  frheie  the  seller  is  a  corporation  the  statement 
on  a  hm.  rendered  "pay  no  money  to  agents"  has  been  held  not  to 
constitute  notice  of  a  limitation  on  the  ostensible  authority  of  the 
agent  who  made  the  sale  to  receive  payment,  as,  since  the  corporation 
could  act  only  through  an  agent,  the  notice  was  equivalent  only  to 
notice  not  to  pay  to  an  unauthorized  ag^t.'^  On  the  other  hand  there 
are  authorities  which  hold  that  a  notice  on  the  face  of  the  bill  of  goods 
sent  by  the  seller  to  the  purchaser  that  salesmen  are  not  authorized 
to  collect,  thou^  not  read  by  the  purchaser,  is  nevertheless  binding 
on  him.'  Thus  it  has  been  held  that  the  words  "agents  not  authorized 
to  collect,"  in  large  print  on  the  face  of  a  bill  of  goods,  constitute  con- 
clusive notice  to  the  purchaser  not  to  pay  the  agent  who  sold  them 
therefor* 

682.  Medium  of  Payment^As  a  general  rule  if  the  agent  has 

authority  to  receive  payment,  this  does  not  authorize  him  to  receive 
anything  but  money,'  and  it  has  been  held  that  though  authorized  to 
sell  on  credit,  he  has  no  anthority  to  take  in  payment  a  note  payable 

16.  Meyer  v.  Stone,  46  Ark.  210,  55  Cowdrey,  100  Ark.  325, 140  S.  W.  134, 
Am.  Kep.  577.    See  also  Trainer  v.  38  L.B.A.(N.S.)  700. 

Morison,  78  Me.  160,  3  Atl.  185,  57  1.  Law  t.  Stokes,  32  N.  J.  L.  249, 
Am.  Rep.  790.  90  Am.  Dec.  655;  McKindly  v.  Dun- 
Notes;  16  A.  S.  R.  494  ;  53  A.  S.  R.  ham,  65  Wis.  515,  13  N.  W.  485,  42 
126;  7  Ann.  Cas.  651.  Am.  Rep.  740. 

17.  Note:  7  Ann.  Cas.  661.  Note:  7  Ann.  Cas.  661. 

18.  Trainer  v.  Morison,  78  Me.  160,  2.  McKindly  v.  Dunham,  55  Wis. 
3  Atl.  185,  57  Am.  Rep.  790;  Putnam  515,  13  N.  W.  485,  42  Am.  Rep.  740. 
V.  French,  53  Vt  402,  38  Am.  Rep.  3.  Baldwin  v.  Tnoker,  112  Ky.  282, 
G82,  65  S.  W.  841,  57  L.R.A.  461. 

Note:  7  Ann.  Cas.  651.  Notes:  18  A.  S.  R.  493;  18  I*B.A. 

19.  Pntnam  v.  French,  53  Yt.  402,  666;  7  Ann.  Cas.  662;  9  Ann.  Cas. 
38  Am.  Rep.  682.  1198. 

20.  Ammcan  Sales  Book  Co.  t. 

395 


Digitized  by 


Goo 


/ 


§§  683,  634    '  SALES  24  B.  C.  L. 

to  himself  individually.^  On  tiie  other  hand  the  ostensible  anthority 
of  an  agent  intrusted  with  the  possession  of  property  wit^  general 
power  to  sell  to  receive  in  payment  notes  payable  to  himself  has  been 
upheld  to  the  extent,  at  least,  that  the  question  as  to  such  authori^ 
was  properly  submitted  to  the  jury  for  ^eir  determination.*  When 
a  note  in  the  name  of  the  principal  is  taken  for  the  price  and  the  note 
is  delivered  by  the  agent  to  the  principal,  there  is  thereafter  no 
implied  authority  on  the  part  of  the  agent  to  receive  payment;  •  and 
when  the  agent  receives  a  note  payable  to  his  principal  in  payment, 
he  has  no  implied  authority  to  transfer  it'  If  ^e  agent  is  authorized 
to  receive  checks  payable  to  his  principal,  this  will  not  include  author-, 
ity  to  indorse  and  receive  payment  on  checks  so  received.^ 

683.  Reroeation  oi  Authority. — Ordinarily  the  death  of  a  principtd 
is  a  revocation  of  the  authority  of  an  agent  to  act  for  him,*  and  in 
case  of  an  agent  authorized  to  sell,  the  death  of  the  principfd  revokes 
his  authority,  unless  the  power  was  coupled  with  an  interest.^^  Accord- 
ingly where  a  seller  made  a  contract  for  the  sale  of  com  in  his  com 
orib  and  appointed  an  agent  to  measure  and  deliver  it,  but  died  soon 
thereafter,  it  was  held  that  this  revoked  the  authority  of  the  agent 
to  make  the  delivery,  and  that,  though  such  delivery  was  made  by  the 
agent  in  ignorance  of  his  principal's  death,  it  was  insufficient  to  pass 
title  to  the  buyer.^^  If  the  authority  to  sell  is  coupled  with  an  inter- 
est, it  will  survive  the  death  of  the  principal.^^  General  authority  to 
sell  is  not  destroyed  because  of  the  unlawfulness  of  the  act  by  an 
attempt  to  exercise  it  on  Sunday,  so  as  to  entitle  the  principal  to 
repudiate  the  sale  if  consummated,  and  recover  poesession  of  the  goods 
sold." 

684.  Modification  and  Rescission  of  Contract — An  agent  having 
general  authority  to  make  sales  has  been  held  to  have  implied  autiior- 
ity  to  modify  an  executory  contract  of  sale  which  he  has  made,  even 
though  the  original  written  contract  of  sale  stated  that  "no  verbal 
agreement  of  any  kind  appertaining  to  this  order  will  be  recognized 
and  that  all  agreements  must  be  in  writing,"     and  where  the  agent 

4.  Baldwin  v.  Tneker,  112  Ky.  282,  21,  p.  868. 

65  S.  W.  841,  57  L.  B.  A.  451.  10.  Staples  v.  Bradbnry,  8  Greenl. 

Note:  28  L.R.A.(K.S.)  34L  (Me.)  181,  23  Am.  Dee.  494. 

5.  Galbraith  v.  Weber,  68  Wash.  11.  Cleveland  v.  WiUiams,  29  Tex. 
132,  107  Pae.  1050,  28  L.R.A(N.S.)  204.  04  Am.  Dee.  274. 

341.  12.  Enapp  ▼.  Alvord,  10  Paige  (N. 

6.  Draper  v.  Riee,  66  la.  114,  7  N.  7.)  205, 40  Am.  Dee.  241. 

W.  524^  8  N.  W.  797, 41  Am.  Bep.  88.     18.  Biohards  v.  Bieharda,  08  Md. 

7.  Note:  7  Ann.  Gas.  652.  136,  56  Atl.  807,  103  A.  S.  B.  303,  63 

8.  Jackson    v.    KoHinnville   Nat  I1.B.A.  724^ 

Bank,  92  Tenn.  154,  20  8.  W.  802,  36  14.  Bannon  t.  G.  Anltman,  80  Wis. 

A  S.  B.  81,  18  L.B.A  663.  307,  49  N.  W.  967,  27  A.  S.  B.  37. 

Note:  7  Ann.  Gas.  652.  Note:  87  LJtA(N.a)  92. 

9.  See  Pbinoxpal  and  Aqbht,  vol. 
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has  authority  to  bind  his  principal  to  modification  of  the  original 
contraot  by  writing,  it  has  been  held  that  he  may  also  do  so  by  a 
parol  agreement.^'  Where  the  authority  of  an  agent  to  sell  is  gen- 
eral, his  autiiority  to  rescind  a  prior  executed  sale  has  also  been 
upheld.^*  Thus  it  has  been  held  that  where  the  powers  of  the  selling 
agent  are  general,  it  is  competent  for  him,  with  the  consent  of  the 
purchaser,  to  rescind  a  prior  executed  sale,  revest  the  title,  and  make 
a  conditional  sale  to  the  same  purchaser  on  terms  which  would  leave 
the  property  at  his  principal's  risk  xmtil  the  conditions  were  per- 
formed.^' And  general  authority  as  managing  clerk,  in  the  absence 
of  the  principal,  has  been  held  to  authorize  him  to  consent  to  take 
back  goods  sold  to  another,  who  tendered  them  back  on  the  ground 
that  he  was  insolvent  and  unable  to  pay  for  them,  and  thus  defeat 
attachments  against  the  insolvent  levied  on  the  goods  after  the  rescis- 
sion.^ Bat,  acceding  to  the  great  weight  of  authority,  an  agent  who 
ia  only  empowered  by  his  principal  to  solicit  orders  for  or  to  make 
sale  of  goods  haa  no  implied  authority  to  modify  or  cancel  such  sale. 
After  an  order  ia  executed  or  a  sale  completed,  the  authority  of  the 
agent  in  the  matter  is  at  an  end.  His  authority  is  only  to  make  con- 
tracts, to  solicit  orders  for  goods,  or  to  make  sale  thereof.  He  has  no 
implied  power  to  give  up  interests  that  have  been  acquired,  or  to 
cancel  rights  which  have  been  obtained.'*  Authority  to  sell  goods  does 
not  carry  with  it  authority  to  compromise  differences  which  may  arise 
between  the  principal  and  those  to  whom  the  agent  sells  goods,  by 
reason  of  the  goods  not  coming  up  to  the  standard  represented ;  and, 
where  a  purchaser  relies  on  a  compromise  with  such  an  agent,  the 
burden  is  on  him'  to  establish  the  agent's  authority  (if  such  fact  is  in 
dilute)  to  effect  compromises,  in  auch  cases.^  It  seems  that  an  agent 
authorized  to  sell  may  stipulate  as  one  of  the  terms  of  sale  that  the 
goods  sold  may  be  returned  if  not  satisfactory.  If  intrusted  with  an 
article  to  sell,  with  no  restrictions  on  his  authority,  he  may  sell  sub- 
ject to  trial,  and  agree  that  tiie  property  may  be  returned  and  the 
sale  rescinded  if  the  article  is  not  satisfactory  to  the  purchaser.^ 

685.  Proof  of  Agency. — General  principles  with  respect  to  proof 
of  the  authority  of  an  agent  *  apply  of  course  to  the  proof  of  the 
authority  of  an  agent  to  sell,  and  as  in  case  of  other  agents,  declara- 
tions of  the  agent  are  not  admissible  to  prove  his  agency  or  tiie  extent 

15.  Bannon  v.  C.  Aultman,  80  Wis.  132.  37  L.R.A.(N.S.)  91;  Diversv  v. 
307,  49  N.  W.  967,  27  A.  S.  R.  37.  KeUogg,  44  lU.  114,  92  Am.  Dee.  154. 

16.  Note:  37  L.R.A.(N.B.)  93.  Kote:  37  L.R.A.(N.S.)  91. 

17.  Scott  T.  Wells,  6  Watts  &  S.  20.  Scarrit-Comstock  Furniture  Co. 
(Pa.)  357,  40  Am.  Dec.  568.  v.  Hudspeth,  19  Okla.  429,  91  Pac 

18.  Sturtevaut  v.  Orser,  24  N.  T.  843,  14  Ann.  Cas.  857. 

638,  82  Am.  Dec  321.  1.  Note:  37  L.R.A.(N.S.)  94. 

19.  American  Sales  Book  Go.  v.  2.  See  Pbincipal  and  Agent,  toI. 
Whitaker,  100  Ark.  360,  140  6.  W.  21,  pp.  820-822,  858. 
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of  his  authority.*  It  has  been  held  that  piersons  dealing  with  the 
agent  have  a  right  to  presume  that  his  agency  is  general,  and  not 
limited,*  and  it  has  also  been  held  that  the  presumpti<m  is  that  one 
known  to  be  an  agent  is  acting  within  tJie  scope  of  his  authorily.* 

686.  Declarations  of  Agent. — In  pursuance  of  the  general  rule  that 
declarations  of  an  agent  to  be  admissible  against  his  principal  must 
be  made  in  the  course  of  his  agency,*  declarations  of  a  selling  agent 
after  the  sale  is  completed  and  his  agency  terminated  are  not  admis- 
sible against  his  principal  to  prove  the  powers  of  the  agent,  or  other 
matters  relating  thereto.'  Thus  where  the  principal  is  sued  for  breach 
of  an  implied  warranty  as  to  the  character  of  seed  sold  which  had  been 
raised  by  him,  declarations  of  the  selling  agent  made  after  the  sole 
tending  to  show  the  defective  character  of  the  seed  are  inadmissible 
against  his  principal.^  On  the  other  hand  the  agenVs  declarations 
in  the  course  of  the  sale  may  be  admissible  against  his  principal  to 
prove  the  terms  of  tiie  sale  or  other  mattes.  And  it  has  been  held 
that  the  terms  of  ihe  sale  as  stated  by  the  seller's  agent  and  the  buyw 
in  each  other's  presence  to  a  witness  to  tiie  bargain,  called  by  their 
agreement,  during  and  as  a  part  of  the  negotiation,  and  before  its  com- 
pletion, are  competent  evidence  against  the  principal  * 

687.  Execution  of  Authority.— Ordinarily  where  the  agent  has 
authority  to  make  the  sale  it  is  immaterial,  as  regards  the  effect  of  the 
transaction  to  transfer  titie,  whether  he  sells  in  his  own  name  or  in 
the  name  of  his  principal/**  but  if  he  attempts  to  execute  his  author- 
ity by  deed,  the  deed  ^ould  be  executed  in  the  name  of  his  principal 
to  render  it  effective  in  law  as  a  transfer  by  the  principal,  pursuant  to 
the  general  rule  that  the  principal  is  bound  by  the  sealed  contract  or 
deed  of  his  agent  only  when  it  is  executed  in  the  principal's  name, 
though  in  such  a  case  the  deed  will,  where  there  was  ample  authority 
in  -the  agent  to  bind  his  principal,  had  the  transfer  been  in  propw 
form,  be  executed  in  equity  as  an  agreement  of  the  principal.** 

688.  Ratification  of  Unauthorized  Sale  Generally. — If  one  without 
authority  assumes  to  sell  property  as  the  agent  of  another,  the  latter 

ratify  tiie  sale,  and  after  such  ratification  it  will  he  binding  on 
him,  and  according  to  the  view  taken  mcrat  of  the  authorities,  such 
ratification,  before  the  buyer  has  repudiated  the  transaction  for  want 

3.  See  the  next  following  para-  7.  Tuttle  v.  Brown,  4  Gray  (Mass.) 
graph.  457,  64  Am.  Dee.  80;  White  v.  Miller, 

4.  Trainer  v.  Morisoa,  78  Me.  160,  71  N.  T.  118,  27  Am.  Rep.  13. 

3  Atl.  186,  67  Am.  Rep.  790  j  Aus-  8.  White  v.  Miller,  71  N.  Y.  118,  27 

trian,  etc.,  Co.  v.  Springer,  94  Mich.  Am.  Rep.  13. 

343,  64  N.  W.  50,  34  A.  S.  R.  350.  9.  Tattle  v.  Brown,  4  Gray  (Mass.) 

5.  Austrian,  etc.,  Co.  v.  Springer,  04  457,  64  Am.  Dec.  80. 

Mich.  343,  64  N.  W.  50,  34  A.  S.  B.  10.  Dias     Chiekering,  64  Md.  348, 

350.  1  Atl.  709,  54  Am.  Rep.  770. 

6.  See  Admissions  and  Declara-  11.  Welsh  t.  Usher,  2  Hill  £q.  (S. 
TI0H8,  vol.  1,  p.  507  et  seq.  C.)  167,  29  Am.  Dec.  63. 
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of  authority  on  the  part  of  the  agent,  will  render  it  binding  on  the 
buyer.*'  And  the  extreme  view  haa  been  taken  that  the  principal 
may  ratify  a  sale  or  other  contract  entered  into  through  an  unauthor- 
ized agent,  though  prior  to  such  ratification  the  other  party  has^ 
attempted  to  withdraw  from  the  contract,  because  the  ratification 
relates  back  to  the  time  of  the  making  of  the  contract.^*  So  it  has 
been  held  that  where  an  agent  of  the  state,  without  authority,  sells 
property  of  the  state  and  takes  a  note  in  payment,  the  legislature  may 
ratify  his  act  and  enforce  the  note.'*  On  the  other  hand,  the  view- 
taken  by  some  of  the  courts  is  that  the  principal  has  no  right  to  ratify 
an  unauthorised  sale  by  his  agent  so  as  to  render  it  binding  on  the 
buyer,  the  reason  for  tiiis  being  the  want  of  mutuality  at  the  time 
the  contract  was  entered  into.*' 

689.  What  Constitutes  and  Effect  of  Ratification. — Authority  given 
to  an  agent  to  make  a  future  sale  will  not  ratify  or  legalize  a  previous 
unauthorized  sale.**  Ordinarily,  the  principal's  receipt  from  his 
assumed  agent  of  the  proceeds  of  the  sale  wit^  knowledge  thereof  will 
constitute  a  ratification  rendering  the  sale  binding  on  him,  but  such 
receipt  will  not  have  this  effect  if  the  principal  had  no  knowledge  of 
the  unauthorized  sale.*^  The  mere  attempt  of  the  principal  to  have 
a  settlement  with  the  agent  does  not  amount  to  a  ratification  of  the 
sale  so  as  to  prevent  his  recovery  of  the  property  or  its  value  from  the 
buyer.**  In  ratifying  an  unauthorized  sale  the  principal  must  ratify 
it  in  toto;  he  cannot  adopt  the  contract  in  part  without  adopting  it 
wholly.**  Thus,  though  an  agent's  authority  to  sell  intoxicating 
liquors  does  not  authorize  him  to  sell  to  persons  who,  to  his  knowledge, 
purchase  for  the  purpose  of  selling  them  ill^ally,  yet  if  the  principal 
ratifies  the  act  of  the  agent  by  completing  the  sale,  and  claiming  the 
benefit  of  it,  he  takes  it  with  all  its  incidents  of  illegality,  and  notice 

12.  Clews  V.  Jamieson,  182  U.  S.  19.  Rader  t.  Maddox,  150  U.  S.  128, 
461,  45  U.  S.  (L.  ed.)  1183;  Atlanta  14  S.  Ct.  46,  37  U.  S.  (L.  ed.)  1025; 
Buggy  Co.  V.  Hess  Springs,  etc.,  Co.,  Shoninger  v.  Peabody,  57  Conn.  42,  17 
124  aa,  338,  52  S.  E.  613,  4  L.R.A.  Atl.  278,  14  A.  S.  R.  88;  St.  Louis 
(N.S.)  431.  Refrigerator   Co.   v.  Vinton  Wasli- 

Notes:  5  A.  S.  E.  110, 112;  4  L.R.A.  ing-Machine  Co,  79  la.  239,  44  N. 


(N.S.)  432. 


W.  370,  18  A.  S.  B.  366;  Berkahire 
Glass  Co.  V.  Woloott,  2  Allen  (Uaas.) 
227,  79  Am.  Dee.  781;  Baekemann  v. 
Riverbank  Imp.  Co.,  167  Hass.  1,  44 
N.  E.  990,  67  A.  S.  B.  427;  Hitchcock 
V.  Griffin,  etc.,  Co.,  99  Mich.  447,  58  N. 
W.  373,  41  A.  S.  R.  624;  Marsh  v. 
Pier,  4  Rawle  (Pa.)  273,  26  Am.  Dec. 
131;  Baekman  v.  Wright,  27  Vt.  187, 
65  Am.  Dec.  187;  Putnam  v.  Freneh, 
53  Vt.  402,  38  Am.  Bep.  682. 


13.  Note;  4  L.R.A.(N.S.)  431. 


14.  State  V.  Torinus,  26  Minn.  1,  49 
N.  W.  259,  37  Am.  Rep.  395. 


16.  Moor«  Y.  Lockitt,  2  Bibb  (Ky.) 
67,  4  Am.  Dec.  683. 


16.  Notes:  5  A.  S.  R.  UO;  4  L.B.A. 
(N.S.)  432. 


17.  Thacher  v.  Pray,  113  Mass.  291. 
18  Am.  Rep.  480. 


18.  Oilman  Linseed  Oil  Co.  v.  Nor- 
ton, 89  la.  434,  56  N.  W.  663,  48  A.  S. 
B.  400. 
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of  that  fact**  As  regards  third  persons  who  have  acquired  an  interest 
in  the  property  subsequent  to  the  unauthorized  sale  and  before  its  rati- 
fication, the  ratification  does  not  relate  back  to  the  time  of  the  sale  so 
as  to  render  it  valid  as  of  that  date.*^  This  rule  has  been  applied  where 
executions,  attachments,  etc.,  were  levied  on  Uie  property  after  the 
sale,  but  before  its  ratification.* 

690.  Purchase  by  Agent  for  Himself  Generally. — One  of  the  car- 
dinal principles  of  agency  is  that  requiring  good  faith  and  fair  deal- 
ing on  the  part  of  the  agent  and  forbidding  an  agent  to  place  himself 
in  a  position  in  which  hia  personal  interests  will  conflict  with  the 
interest  of  his  principal  in  the  matter  intrusted  to  the  agent,*  and 
it  is  a  universally  recognized  rule  that  an  agent  authorized  to  make  a 
sale  for  his  principal  cannot  himself  become  the  purchaser  either 
directly  or  indirectly,  and  if  he  does  so  the  sale  may  be  avoided  by  his 
principal.*  It  is  contrary  to  every  sound  principle  of  equity  to  allow 
an  agent,  who  is  authorized  to  sell  property  for  the  beet  price  that 
can  be  obtained  for  it,  to  become  the  purchaser  himself.  It  is  imma- 
terial whether  the  sale  is  public  or  private;  whether  the  agent  pur- 
chased in  his  own  name  or  that  of  another.  The  object  is  to  secure 
fidelity  on  the  part  of  the  agent  to  his  principal.'  This  is  a  general 
principle  which  extends  to  all  p^ons  acting  in  a  representative  or 

20.  Backman  v.  Wright,  27  Vt.  187,  ton,  14  La.  Ill,  33  Am.  Dec.  576; 

65  Am.  Dee.  187.   As  to  iUc^Iity  of  Bobertson  v.  Western  Marine,  etc.,  Co., 

sales  generally,  see  Bupza,  par.  117  et  19  La.  227,  36  Am.  Dec.  073;  Keighler 

seq.  V.  Savage  Mfg.  Co.,  12  Md.  383,  71 

1.  Wood  V.  McCain,  7  Ala.  800,  42  Am.  Dec.  600;  Dwight  v.  Blackman,  2 
Am.  Dec.  612;  Beals  v.  Allen,  18  Mich.  330,  57  Am.  Dec.  130;  Ames  v. 
Johns.  (N.  Y.)  363,  9  Am.  Dec  221.  Port  Huron,  etc..  Co..  :i  Midi.  139,  83 

Note  -  5  A  S  R.  114.  Am.  Dec.  731;  MeKerr  v.  Williams, 

2.  Beals  v.  Allen,  18  Johns.  (N.  Y.)  67  Mich.  547,  35  N.  W.  159,  11  A.  S. 


•3.  See  I*BiifCiPATi  and  Agent,  vol.  v.  Preeland,  7  Smedes  &  M.  (Miss.) 
21,  p.  824.  409,  45  Am.  Dec.  310;  Grumlev  v. 

4.  Calais  Steamboat  Co.  v.  Van  Webb,  44  Mo.  444,  100  Am.  Dec.  304; 
Pelt,  2  Black  372,  17  U.  S.  (L.  ed.)  Meek  v.  Hurst,  223  Mo.  088,  122  S. 
282;  Michoud  v.  Qirod,  4  How.  503, 11  W.  1022,  135  A.  S.  R.  5.31;  Jansen  v. 
U.  S  (L.  ed.)  1076;  Veazie  v.  Wil-  Williams,  36  Neb.  869,  55  N.  W.  279, 
liams,  8  How.  134,  12  U.  S.  (L.  ed.)  20  L.R.A.  207;  Remick  v.  Butterfield, 
1018;  Bobertson  v.  Chapman,  152  U.  31  N.  H.  70,  64  Am.  Dec.  316;  Gnrd- 
S.  673,  38  U.  S.  (L.  ed.)  592;  Mills  v.  net  v.  Ogden,  22  N.  Y.  327,  78  Am. 
Ooodsell,  5  Conn.  475,  13  Am.  Dec.  Dec.  192;  Armstrong  v.  Campbell,  3 
90;  Harrison  v.  McHenry,  9  Ga.  164,  Yerg.  (Tenn.)  201,  24  Am.  Dec.  556; 
52  Am.  Dec.  435;  Tyler  v.  Sanborn,  Green  v.  Sftigeant,  23  Vt.  466,  56  Am. 
128  111.  136,  21  N.  E.  193,  15  A.  S.  R.  Dec.  88. 

97.  4  L.R.A.  218;  In  re  Aeken,  144  la.  Notes;  80  A.  S.  R.  557;  Ann.  Cas. 
519,  123  N.  W.  187,  Ann.  Cas.  1912A  1912A  1172. 

1166:  Florance  v.  Adams,  2  Rob.  (La.)  5.  Dwight  v.  Blackmar,  2  Mich.  330, 
556,  38  Am.  Dee.  226}  Scott  v.  Qor-  57  Am.  Dec.  130. 


363,  g  Am.  Dec.  221. 
Note:  5  A.  S.  R.  114. 


B.  597;  McNutt  v.  Dix.  83  Mich.  328, 
47  N.  W.  212,  10  L.R;A.  660;  Scott 
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fiduciary  character  *  The  application  of  the  rule  is  not  affected  by 
the  fact  that  the  sale  is  at  auction,'  or  that  the  agent  charges  himself 
with  the  fair  market  value  of  the  property,*  or  that  the  agent  pur- 
chased at  the  price  set  by  the  principal,'  even  though  he  was  unable 
to  sell  to  anyone  else  at  that  price.^**  It  has  been  held,  however,  that 
where  an  agent  is  authorized  to  sell  at  a  set  price,  and  he  is  to  receive 
all  that  he  can  get  over  that  price,  he  may  sell  to  himself  at  the  set 
price,  without  disclosing  to  his  principal  that  he  is  the  purchaser.** 
Where  a  husband  or  wife  acts  as  an  agent  or  fiduciary  to  sell,  the  rule 
prohibits  a  purchase  by  the  one  from  the  other.*'' 

691.  Void  or  Voidable  Character  of  Purchase. — ^If  the  agent  makes 
a  purchase  in  violation  of  his  duty  to  his  principal,  it  is  apparently 
held,  in  some  cases,  to  be  absolutely  void,  and  therefore  incapable  of 
ratification,*'  but  the  weight  of  authority  is  to  the  effect  that  such  a 
sale  may  be  effectual  and  valid,  either  by  the  express  ratification  of 
the  principal,  with  a  knowledge  of  all  the  facts,  or  by  the  principal's 
acquiescence  for  a  great  length  of  time,  with  a  like  knowledge  of  the 
facts.**  The  ratification,  however,  must  be  with  knowledge  of  every 
material  fact,  or  the  principal  is  not  bound  thereby.**  It  has  been 
held  that  a  purchase  by  an  agent  at  his  own  sale  is  not  subject  to 
attack  by  strangers.** 

692.  Purchase  from  Principal  or  from  Buyer. — The  rule  prohibiting 
an  agent  from  selling  to  himself  does  not  preclude  him  from  making 
a  purchase  directly  from  his  principal;*'  atill  it  is  recognized  that 
there  is  a  confidential  relation  between  the  parties  which  will  prevent 

6.  Note:  80  A.  S.  R.  555.  See  for  10.  McNutt  v.  Dix,  83  Mich.  328,  47 
instance  Executors  and  Administra-  N.  W.  212, 10  L.R.A.  6(i0. 

TORS,  vol.  11,  p.  358  et  seq.;  Trusts.      Note:  Ann.  Cas.  1912A  1176. 

7.  Veazie  v.  Williams,  8  How.  134,      11.  Note:  Ann.  Cas.  1912A  1175. 
12  U.  S.  (L.  6(1.)  1018;  Mills  v.  Good-      12.  Reed  v.  Aubrey,  91  Ga.  435,  17 
sell,  5  Conn.  475,  13  Am.  Dec.  90;  S.  E.  1022,  44  A.  S.  R.  49.   See  Hus- 
Remick  v.  Butterfield,  31  N.  H.  70,  64  band  and  Wife,  vol.  13,  pp.  1353- 
Am.  Dec.  316.  1354. 

Notes:  80  A.  S.  B.  563;  Ann.  Cas.      13.  Note:  80  A.  S.  R.  563. 
1912A  1175.  14.  Marsh  v.  Whitmore,  21  Wall. 

8.  Robertson  v.  Chapman,  152  U.  178,  22  U.  S.  (L.  ed.)  482. 

8.  673, 14  S.  Ct.  741,  38  U.  S.  (L.  ed.)  Notes:  80  A.  S.  R.  963;  Ann.  Caa. 
592;  Mills  v.  Goodsell,  5  Conn.  475,  13  19r2A  1176. 

Am.  Dee.  90;  Tyler  v.  Sanborn,  128  16.  Marsh  v.  Whitmore,  21  Wall. 
III.  136,  21  N.  E.  193,  15  A.  S.  R.  97,  178,  22  U.  S.  {L.  ed.)  432;  Hoffman 
4  L.R.A.  218;  Scott  v.  Freeland,  7  Steam  Coal  Co.  v.  Cumberland  Coal, 
Smedes  &  M.  (Miss.)  409,  45  Am.  Dee.  etc.,  Co.,  16  Md.  456,  77  Am.  Dec. 
310;  Armstrong  v.  Campbell,  3  Yerg.  311;  Mulford  v.  Minch,  11  N.  J.  Eq. 
(Tenn.)  201,  24  Am.  Dec.  556;  Green  16,  64  Am.  Dee.  472. 
V.  Sargeant,23Vt.466,56Am.Dec.88.      Note:  80  A.  S.  R.  564. 

Note:  Ann.  Cas.  1912A  1175.  16.  Note:  Ann.  Cas.  1912A  1170. 

9.  Tyler  v.  Sanborn,  128  111.  136.  21  17.  Crosbv  v.  Dorward,  248  111.  471, 
N.  E.193,15A.  S.  R.97.4L.R.A.218.    94  N.  E.  78,  140  A.  S.  R.  230;  Buell 

Note:  Ann.  Cas.  1!)12A  1175.           v.  BuckiDgham,  16  la.  28^  85  Am. 
B.  C.  L.  Vol.  XXIV.— 26.  401   


Digitized  by 


§  693 


SALES 


24  R.  C.  L. 


tho  agent  from  taking  an  unfair  advantage  of  his  position  and  require 
him  to  make  proper  and  pertinent  disclosures,  and  his  failure  to  do 

so  may  constitute  such  fraud  as  will  entitle  the  principal  to  avoid  the 
sale.**  And  where  the  agent  purchases  without  disclcsing  to  his  prin- 
cipal that  he  has  received  a  higher  offer  for  the  property,  this  is  con- 
sidered such  a  fraud  as  will  entitle  the  principal  to  avoid  the  sale.** 
The  rule  that  an  agent  employed  to  sell  property  cannot  himself 
become  the  purchaser  at  his  own  sale,  either  directly  or  indirectly,  or 
by  collusion  with  others,  does  not  apply  where  the  agent  acquires  an 
interest  in  the  property  after  the  termination  of  the  agency  by  a 
bona  fide  sale,  for  he  then  has  the  same  right  as  any  other  p^son 
to  deal  in  the  property,  and  may  purchase  it  if  he  desires  to  do  so.*' 

693.  Rights  and  Liabilities  of  Undisclosed  Principal  Generally. — 
If  a  sale  is  made  by  an  agent  in  his  own  name  he  may  himself  sue 
for  the  price,  if  the  principal  interposes  no  objection,  especially  when 
he  has  a  personal  interest  in  the  sale ;  *  and  where  the  contract  of  sale 
is  executory,  he  may  sue  for  damages  for  breach  of  the  contract  by 
the  buyer*  For  the  reason  that  every  person  has  the  right  to  elect 
with  what  parties  he  will  deal,  it  has  been  held  that  where  the  agent 
expressly  represented  to  the  buyer  that  he  was  making  the  sale  on  his 
own  account  because  he  knew  that  the  buyer  for  personal  reasons  would 
not  deal  with  his  principal,  the  buyer  on  the  timely  discovery  of  the 
agency  may  withdraw  from  or  rescind  the  transaction.*  On  the  other 
hand,  it  is  well  recognized  as  a  general  rule  that  where  a  sale  is  made 
by  an  agent  in  his  own  name  without  the  disclosure  of  his  principal 
the  latter  may  sue  in  his  own  name  to  collect  the  purchase  price.* 
When  an  agent  sells  the  goods  of  his  principal  and  takes  a  promissory 
note  payable  to  himself,  the  principal  may  interpose  before  payment, 
and  forbid  it  to  be  made  to  his  agent ;  and  a  payment  to  the  agent  after 
this  will  not  be  good.®   The  undisclosed  principal  may  be  held  liable 

Dec.  516;  Meek  v.  Hurst,  223  Mo.  688,  1917A  451. 


18.  Moael.r  v.  Buck,  3  Munf.  (Va.)      2.  Albany,  etc.,  Iron,  etc.,  Co.  v. 


311,  2  U.  S.  (L.  ed.)  450;  United  ard  v.  Taggart,  5  Serg.  &  R.  (Pa.)  19, 
States  Tel.  Co.  v.  Gildersleeve,  29  Md.  9  Am.  Dec.  327. 
232,  96  Am.  Dee.  619;  Camp  v.  Bar-     6.  Pitts  v.  Mower,  18  Me.  361,  36 
ber,  87  Vt.  235,  88  Atl.  812,  Ann.  Cas.  Am.  Dec.  727. 
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122  S.  W.  1022, 135  A.  S.  R.  531. 
Note:  80  A.  S.  R.  565. 


Not€a:  1  L.R.A.(N.S.)  303;  6  Ann. 
Cas.  556;  Ann.  Cas.  1917 A  454. 


232,  5  Am.  Dec.  508. 
Note:  80  A.  S.  R.  566. 

19.  Mosely  Buck,  3  Munf.  (Ya.) 
232,  5  Am.  Dec.  508. 

20.  Robertson  v.  Chapman,  152  U. 
S.  673,  38  U.  S.  (L.  ed.)  592. 

Notes:  80  A.  S.  R.  667;  Ann.  Cas. 
1912A  1175. 
1.  Harris   v.   Johnston.   3  Cranch 


Lundberg,  121  U.  S.  451,  7  S.  Ct.  958, 
30  U.  S.  (L.  ed.)  983. 


3.  Winchester  v.  Howard,  97  Mass. 
303,  93  Am.  Dec.  93. 


4.  Ruiz  V.  Norton,  4  Cal.  355,  60 
Am.  Dec.  618:  Pit(s  v.  Mower.  18  Me. 
361,  36  Am.  Dee.  727;  Winchester  v. 
Howard,  97  Mass.  303,  93  Am.  Dec. 
93;  Baxter  v.  Sherman,  73  Minn.  434, 
76  N.  W.  211,  72  A.  S.  R.  631;  Gir- 
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to  the  buyer  on  implied  warranties  arising  out  of  the  sale.'  Where 
the  rule  prevails  that  one  for  whose  benefit  an  executory  contract  has 
been  entered  into  cannot  sue  thereon  if  he  was  not  a  party  to  the  con- 
txact  and  the  consideration  for  the  promise  did  not  move  from  him,' 
it  has  been  held  that  an  undisclosed  principal  cannot  sue  on  a  col- 
lateral promise  contained  in  a  contract  of  sale  where  the  consider- 
ation for  the  promise  did  not  move  from  him.* 

694.  Defenses  Available  against  Undisclosed  Principal. — ^Where 
the  undisclosed  principal  seeks  to  enforce  the  contract  he  will  not  be 
permitted  to  put  the  buyer  in  any  worse  condition  on  account  of  a 
tihange  of  parties,  of  which  he  had  no  notice,  and  to  which  he  had  not 
assented.  His  defenses  against  the  agent  with  whom  he  dealt  as  prin- 
cipal must  be  also  available  against  the  newly  discovered  principal. 
In  such  cases,  it  is  true,  the  principal  may  be  the  sufferer,  but  the  rule 
18  familiar  that  where  one  of  two  innocent  parties  must  suffer,  it 
must  be  he  who  trusted  most,  or  he  whose  misplaced  confidence  enabled 
the  wrong  to  be  committed.'  In  such  a  case  the  principal's  right  to 
recover  the  price  is  subject  to  the  buyer's  right  to  set  off  claims  he  had 
against  the  agent,  and  which  he  could  have  availed  himself  of  as  a 
set-off  if  he  had  been  sued  by  the  agent  aa  the  aeller.**  And  where  an 
agent  without  authority  has  sold  his  principal's  property  and  received 
payment  therefor,  the  principal  cannot  maintain  an  action  of  con- 
tract against  the  purchaser  for  goods  sold  and  delivered.^'  The  right 
of  set-off,  however,  is  dependent  on,  not  only  want  of  actual  knowl- 
edge of  the  agency,  but  of  circumstances  which  would  direct  a  prudent 
man  to  inquiry  and  information  of  the  fact,-  or  furnish  him  reason  to 
believe  that  he  was  dealing  with  an  agent.**- 


6.  White  V.  HiUer,  71  N.  Y.  US,  27  1022,  11  A.  S.  a  687;  Eldridge  v. 
Am.  Rep.  13.  Finnegar,  26  Okla.  28,  106  Pu.  334, 

7.  See  CoNTBACTS,  vol.  6,  p.  882,  as  28  L.B.A.(N.S.)  227;  Oiiard  v.  Tag- 
to  Uie  gwenU  i^;ht  of  a  thud  person  gart,  o  Serg.  &  R.  (Pa.)  19,  9  Am. 
to  sue  on  a  contract  entered  into  Dec.  327;  Bdlfield  v.  National  Supplv 
between  others  for  his  benefit.  Co.,  180  Pa.  St.  189,  42  Atl.  131,  60 

8.  Dunlop,  etc.,  Co.  v.  Selfiidge,  A.  S.  R.  700 ;  Rabone  v.  Williuns,  7  T. 
[1015]  (Eng.)  A.  G.  847,  Ann.  Cos.  R.  360,  4  Rev.  Rep.  463,  2  Eng.  Rul. 
1915D  714.  Caa.  391;  Cooke  v.  Eshdby,  56  L.  J. 

0.  Rnis  T.  Norton,  4  Cal.  35S,  60  Q.  B.  505,  12  App.  Cas.  271,  2  Eng. 

Am.  Dec.  618;  Rosser  t.  Darden,  82  RuL  Cas.  308. 

Oa.  219,  7  S.  S.  010,  14  A.  S.  R.  152;  Notes:  41  Am.  Dec.  46;  55  A.  S.  R. 

Eldridge  v.  Finnegar,  25  Okla.  28, 105  921;  60  A.  S.  R.  802;  28  L.R.A. 

Pac.  334,  28  L.R.A.(N.S.)  227,  (N.S.)  229;  8  Ann.  Caa.  554  ;  2  Eng. 

Note:  28  L.R.A.(N.S.)  228.  Rnl.  Cas.  408. 

10.  Gardner  v.  Allen,  6  Ala.  187,  11.  Berkshire  Glass  Go.  t.  Wolcott, 

41  Am.  Dec.  45;  Prazier  v.  Poiudex-  2  Allen  (Mass.)  227,  79  Am.  Dec  781. 

ter,  78  Ark.  241,  95  S.  W.  464, 115  A.  Note:  28  L.R.A.(N.S.)  230. 

S.  R.  33,  8  Ann.  Cas.  552;  Baxter  v.  IS.  Baxter  t.  Sherman,  73  Minn 

Sherman,  73  Minn.  434,  76  N.  W.  211,  434,  76  N.  W.  211,  72  A.  S.  R.  631 

72  A.  S.  R.  631;  Ai^ersinger  v.  Mac-  Argerainger  v.  HacNaughton,  114  K 

Naughton,  114  N.  Y.  535,  21  N.  E.  T.  535,  21  N.  B.  1022,  U  A.  S.  R 
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695.  Liability  of  Seller  for  Agent's  Fraud. — According  to  the  view 
taken  in  all  jurisdictions  the  seller  is  so  far  liable  for  the  fiaudulrait 

representations  of  his  agent,  though  made  without  his  knowledge  or 
authority,  as  to  authorize  the  buyer  to  rescind  the  sale.^'  The  view 
is  taken  in  some  cases  that  an  innocent  seller  is  not  liable  in  an  action 
of  tort  for  damages  for  the  unauthorized  fraudulent  representation  of 
his  agent  in  making  the  sale,  but  that  in  such  a  case  the  buyer's 
remedy  is  either  rescission  of  the  contract  and  recovery  of  the  money 
paid,  or  else  an  action  against  the  a^nt  founded  on  the  deceit.'^  The 
better  view,  however,  is  that  the  principal  is  personally  liable  for  the 
agent's  fraudulent  representations  made  in  effecting  the  sale,**  or  by 
his  failure  to  disclose  defects  known  to  him  which,  if  known  to  the 
principal,  it  would  have  been  his  duty  to  disclose  to  the  buyer;** 
and  it  is  immaterial  that  the  agent  was  expressly  prohibited  from 
making  any  r^resentation  on  the  subject  of  the  sale  whether  true  or 
false.*'  This  liability  affords  not  only  a  defense  to  the  enforcement 
of  the  contract  but  also  renders  the  principal  liable  in  an  action  of 
tort  for  deceit.**  This  view  is  founded  on  the  principle  that  as  every 
man  Ls  bound  to  be  honest  in  his  dealings  with  others,  so  is  he  boimd 
to  employ  honest  agents.*'  And  while  the  principal  may  not  have 
authorized  the  particular  act,  he  has  put  the  agent  in  his  place  to 
mske  the  sale,  and  must  be  responsible  for  the  manner  in  which  he 

687;  Belfleld  v.  Nat.  Supply  Co.,  189  7  Am.  Rep.  428;  Fftirchild  v.  Mc- 
Pa.  St  189,  42  AU.  131,  6Q  A.  S.  R.  Mahon,  139  N.  T.  290,  34  N.  E.  779, 
799;  Baring:  v.  Corrie,  2  B.  &  Aid.  36  A.  S.  R.  701;  Mayer  v.  Dean,  115 
137,  2  Eng.  Knl.  Caa.  391;  Cooke  v.  N.  Y.  556,  22  N.  E.  261,  5  L.R.A. 
Eshelby,  56  L.  J.  Q.  B.  605,  12  App.  540:  Huntley  v.  Mathias,  90  N.  C.  101, 
Cas.  271,  2  Eng.  Rul.  Cas.  398.  47  Am.  Rep.  616;  Haymir  Ufg.  Co.  v. 

Notea:  28  l.R.A.(N.S.}  231;  8  Davia,  147  N.  C.  267,  61  S.  E.  54,  17 
Ann.  Cas.  655  ;  2  Eng.  Rul.  Caa.  L.R.A.(N.8.)  193;  American  Pure 
409.  Food  Co.     Elliott,  151  K.  a  393,  66 

13.  Schulthda  v.  SeUers,  223  Pa.  S.  E.  451,  31  L3.A.(N.S.)  910; 
St  513,  72  Atl.  887,  22  Ii.R.A.(N.S.)  Crump  v.  United  Statea  Min.  Co.,  7 
1210;  Honaker  v.  Board  of  Education,  Gxat  (Ya.)  352,  56  Am.  Dee.  116. 
etc.,  42  W.  Ya.  170,  24  S.  E.  544,  57  Notes:  36  A.  8.  R.  704;  85  A.  S.  R. 
A.  S.  R.  847,  32  L.RA..  413.  As  to  372,  373  ;  2  Eng.  Rul.  Cas.  364. 
rescission  for  fraud  generally,  see  16.  Boas  v.  Honstim,  26  Uiaa.  691, 
Bupra,  par.  645  et  seq.  69  Am.  Dee.  231. 

14.  Kennedy  v.  McKay,  43  N.  J.  17.  Crump  v.  United  SUtes  Min. 
L.  288,  39  Am.  Rep.  581.  But  see  Co.,  7  Orat.  (Ya.)  352,  56  Am.  Dee. 
Cooley  V.  Perrine,  41  N.  J.  L.  322,  32  116. 

Am  Rep.  210.  18.  Haskell  v.  Starbird,  152  Mass. 

15.  Morehouse    v.    Northrop,    33  U7,  25  N.  E.  14,  23  A.  S.  R.  809. 
Conn.  380,  89  Am.  Dec.  211;  Lobdell     19.  Cooley  v.  Perrine,  41  N.  J.  L. 
T.  Baker,  1  Mete.  (Mass.)  193,  35  322,  32  Am.  Rep.  210.   But  see  Ken- 
Am.  Dec.  358;  Haskell  v.  Starbird,  nedy  v.  McKay,  43  N.  J.  L,  288^,  38 
152  Mass.  117,  25  N.  E.  14,  23  A.  S.  Am.  Rep.  681. 

R.  809;  DoTst  v.  Burton,  47  N.  T.  167, 
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has  conducted  himself  in  doing  the  bu&n«B8  which  the  pzincipal 
intrusted  to  him.^ 

696.  Daty  of  Priacipal  to  Reimburse  Agent^It  is  the  general  duty 
of  a  principal  to  reimburse  hia  agent  for  liabilities  incurred  by  him 
in  the  bona  fide  execution  of  his  agency,^  and  where  the  agent  sells 
in  his  own  name  and  incurs  a  personal  liability  to  the  buyer, -he  is 
ordinarily  entitled  to  reimbursement  from  his  principal,'  but  it  seems 
that  if  a  special  agent  with  authority  only  to  sell  property,  in  viola- 
tion of  hia  duty  gives  a  warranty  which  is  false,  and  subsequently  is 
sued  for  the  breach  thereof  and  a  judgment  is  obtained,  he  cannot 
recover  from  his  principal  the  amount  of  the  judgment  against  him.' 

697.  Liability  of  Agent  to  Buyer  Generally. — The  general  rule  that 
one  duly  contracting  as  the  agent  of  his  principal  incurs  no  personal 
liability  on  the  contract  applies,  of  course,  to  sales  by  agents.*  On 
the  other  hand  a  person  contracting  as  agent  will  be  personally  liable, 
whether  he  is  known  to  be  an  agent  or  not,  in  all  cases  where  he 
makes  the  contract  in  his  own  name,  and  if  an  agent  sells  goods  as 
bought  of  him,  the  agent,  he  will  be  personally  liable  as  seller.'^ 
And  it  is  held  that  a  person  executing  a  written  contract  of  sale 
as  the  apparent  seller  will  not  be  permitted  to  show  by  oral  evi- 
dence that  he  was  acting  as  the  agent  of  another,  when  sued  on  the 
contract.*  Ordinarily  an  agent  who  sells  without  disclosing  his  prin- 
cipal incurs  all  the  general  liabilities  of  any  other  seller,^  though  the 
buyer  may  know  that  he  was  in  fact  an  agent,  the  disdosure  of  his 
agency  not  being  complete  for  the  purpose  of  relieving  him  from 
personal  liability,  unless  it  embraces  the  name  of  the  principal;  and 
without  that  the  party  dealing  with  him  may  understand  that  he 
intended  to  give  his  personal  liability  and  responsibility  in  support 
of  the  contract  and  for  its  performance.*  The  fact  that  the  agent  may 

20.  Haskell  v.  Starbird,  152  Mass.  895,  21  L.R.A.  135  >  Gordon  v.  Brin< 
117,  25  N.  E.  li  23  A.  S.  R.  809.        ton,  55  Wash.  568,  104  Pac,  832,  133 

1.  See  Principal  and  Agent,  vol.  A.  S.  R.  1038. 

21,  pp.  834,  835.  6.  Nash  v.  Towne,  5  WaU.  689,  18 

2.  Davis  V.  Burnett,  49  N.  C.  71,  U.  S.  (L.  ed.)  527;  Bulwinkle  v. 
67  Am.  Dec.  263.  Cramer,  27  S.  C.  376,  3  S.  E.  776,  13 

3.  Note:  19  Ann.  Cas.  773.  A.  S.  B.  646. 

4.  Dahlstrom  v.  Qemunder,  198  N.  7.  Nash  v.  Towne,  5  Wall.  689,  18 
Y.  449,  92  N.  E.  106,  19  Ann.  Cas.  U.  S.  (L.  ed.)  527;  Merriam  v.  Wol- 
771;  Davis  v.  Burnett,  49  N.  C.  71,  cott,  3  Allen  (Mass.)  258,  80  Am.  Dec. 
67  Am.  Dec.  263.  69;  Thompson  v.  McCullough,  31  Mo. 

Note:  19  Ann.  Cas.  773.  224,  77  Am.  Dec.  644;  Ai^ersinger  v. 

5.  Hastings  v.  Lovering,  2  Pick.  MacNaughton,  114  N.  T.  535,  21  N. 
(Mass.)  214,  13  Am.  Dec.  420;  Brad-  E.  1022,  U  A.  S.  B.  687. 

ley  V.  Poole,  98  Mass.  169,  93  Am.  8.  Axgersinger    v.  MacNaughton, 

Dec.  144;  Bulwinkle  v.  Cramer,  27  S.  114  N.  Y.  635,  21  N.  E.  1022,  11  A. 

C.  376,  3  S.  E.  776.  13  A.  S.  R.  645;  S.  B.  687.   See  also  Gordon  v.  Brin- 

Cream  City  Glass  Co.  v.  Friedlander,  ton,  56  Wash.  568,  104  Pae.  832,  133 

84  Wis.  53.  54  N.  W.  28,  36  A.  S.  R.  A.  S.  E.  1038. 
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have  paid  over  the  proceeds  of  the  sale  to  his  principal  does  not  neces- 
sarily relieve  him  of  personal  liability  to  the  buyer It  is  well  x^og- 
nized  that  the  agent  of  an  undisclosed  principal  is  personally  liable  on 
the  express  and  implied  warranties  arising  out  of  the  aale.^"  While 
ordinarily  an  agent  acting  for  a  known  and  disclosed  principal 
and  guilty  of  no  fraud  or  misrepresentation  will  not  be  liable  on 
expre^  or  implied  warranties  on  the  part  of  the  principal,  there  is  no 
reason  why  he  may  not  if  he  see  fit,  for  a  good  consideration,  make  a 
personal  contract  of  warranty  which  will  be  binding  and  enforceable 
even  though  the  principal  also  made  a  similar  warranty 

698.  Liability  of  Unauthorized  Agent. — If  one  assumes  without 
authority  to  sell  property  as  the  agent  of  another,  and  the  sale  is  not 
ratified  by  the  latter,  the  buy<w  may  recover  of  Uie  former  the  price 
paid  to  him.**  According  to  the  view  taken  by  some  of  tJie  authorities 
if  an  agent  without  authority  enters  into  a  contract  for  the  sale  of 
prc^rty  in  the  name  of  his  principal,  without  words  charging  himsdf 
personally,  he  will  render  himself  personally  liable  on  the  contract 
on  the  theory  that  an  agent  who  fails  to  bind  his  principal  for  want 
of  authority  to  do  so  binds  himself  personally,  and  it  has  been  held 
that  if  the  agent  without  authority  from  his  principal  gives  a  warranty 
which  therefore  is  not  binding  upon  the  latter,  he  will  incur,  under 
the  general  rule  as  to  the  personal  liability  of  agents  exceeding  their 
authority,  a  personal  liability  to  the  buyer  on  such  warranty.**  Ac- 
cording to  the  view  taken  other  authorities  the  agent  cannot  be 
held  personally  liable  on  the  contract  of  sale,  if  there  are  no  apt  words 
to  charue  him  personally,  though  he  had  no  authority  to  bind  his 
principal,  but  can  only  be  held  liable  for  damages  for  his  wrongful 
representation  as  to  his  authority.** 

699.  Liability  of  Agent  to  True  Owner. — It  is  well  recognized,  as 
a  general  rule,  that  an  agent  who  undertakes  to  sell  property  for  his 
principal,  though  he  acts  in  good  faith  and  without  notice  of  his  prin- 

9.  Merriam    v.    Wolcott,    3   Allen  Cas.  1915C  581. 

(Mass.)  258,  80  Am.  Dec.  69;  Arger-  12.  Long    v.    Hickingbotlom,  28 

singer  v.  MacNaugliton,  114  N.  Y.  Miss.  772,  64  Am.  Dec.  118. 

535,  21  N.  E.  1022,  11  A.  S.  R.  687.  13.  Nixon  Mining  Drill  Co.  v.  Burk, 

10.  Merriam  v.  Wolcott,  3  Allen  132  Tenn.  481,  178  S.  W.  1116,  L.R.A. 
(Mass.)  258,  80  Am.  Dec.  69;  Arger-  1916C  411. 

singer  v.  MacNaugbton,  114  N.  Y.  14.  Wallace  v.  Bentley,  77  Cal.  19, 

536,  21  N.  E.  1022,  11  A.  S.  R.  687;  18  Pac.  788,  11  A.  S.  B.  231.  See 
Davis  V.  Burnett,  49  N.  C.  71,  67  Am.  also  Hall  v.  Grandall,  29  Cal.  668,  89 
Dec.  263;  Bulwinkle  v.  Cramer,  27  S.  Am.  Dec.  64. 

C.  376,  3  S.  E.  776,  13  A.  S.  E,  645,  Note:  11  A,  S.  E.  234. 

Note :  19  Ann.  Cas.  773.  This  view  has  also  been  taken  where 

11.  Dahlstrom  v.  Gemnnder,  198  an  unauthorized  agent  enters  into  a 
N.  Y.  449,  92  N.  E.  106, 19  Ann.  Cas.  contract  of  purchase.  See  infra,  par. 
771.  718. 

Notes:    19  Ann.  Cas.  773;  Ann. 
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t;ipal's  want  of  title,  is  liable  to  the  Irue  owner  as  for  conversion  of  the 
property;  the  disposing  or  assuming  to  dispose  of  another's  property 
without  his  consent  is  the  gist  of  the  action  and  it  is  no  answer  for  the 
agent  to  say  that  he  acted  under  instructions  from  another  who  had 
himself  no  authority.'*  This  is  true  as  to  an  agent  who,  in  good  faith, 
sells  stolen  goods;"  an  auctioneer  who  receives  goods  from  one  not 
the  owner  and  sella  the  same  on  his  behalf ;  ^'  and  a  stockbroker  who 
sells  certificates  of  stock  received  by  him  for  sale  from  one  who  stole 
them.^*  Likewise  it  has  been  held  that  a  broker  purchasing  property 
from  one  who  had  no  title  and  shipping  it  to  his  principal  is  liable  in 
trover  to  the  true  owner.*'  Mere  possession  of  a  mortgaged  chattel 
by  Uie  mortgagor  is  not  such  evidence  of  ownership,  or  authority  to 
sell  the  property,  as  will  protect,  against  the  claim  of  the  mortgagee, 
one  who,  as  agent  of  the  mortgagor,  sells  the  property  and  pays  the 
proceeds  in  good  faith  to  his  principal,  in  the  belief  that  he  was  the 
owner.*'^  Coupons  of  government  bonds,  which  are  negotiable 
promises  for  the  payment  of  money  issued  by  the  government  payable 
to  bearer  and  transferable  by  delivery  without  assignment  or  indorse- 
ment, are  not  considered  as  goods  or  chattels,  but  as  representatives  of 
money  and  subject  to  the  same  rules  as  bank  notes  or  other  negotiable 
instruments  payable  to  bearer,  and  therefore  it  has  been  held  that  an 
agent  who  receives  such  coupons,  even  from  a  thief,  and  disposes  of 
them  as  agent  in  good  faith  and  without  negligence  or  notice  that  they 
were  stolen,  is  not  liable  to  the  true  owner,  if  he  has  paid  over  the 
proceeds  to  his  principal  without  himself  receiving  any  benefit  from 
the  transaction.*  Where  an  agent  does  not  by  his  acts  affect,  or  purport 

15.  Morrow  Shoe  Mfg.  Co.  v.  New  Am.  Dee.  300;  Eoeh  v.  Biancb,  44 

England  Shoe  Co.,  57  Fed.  685,  IB  U.  Mo.  542,  100  Am.  Dec  324. 

S.  App.  256,  6  C.  C.  A.  508,  24  L.R.A.  Note:  2  Eng.  Bui.  Gas.  432. 

417;  Rogers  v.  Huie,  1  Cal.  429,  54  17.  Morrow  Shoe  Mfg.  Co.  v.  New 

Am.  Dec.  300;  Swim  v.  Wilson,  90  England  Shoe  Co.,  57  Fed.  685,  18 

Cal.  126,  27  Pae.  33,  25  A.  S.  R.  110,  U.  S.  App.  256,  6  C.  C.  A.  508,  24 

13  L.R.A.  605;  Kimball  v.  Billings,  L.R.A.  417;  Robinson  v.  Bird,  158 

55  Me.  147,  92  Am.  Dec.  681;  HUls  v.  Mass.  357,  33  N.  E.  391,  35  A.  S.  R. 

Snell,  104  Mass.  173,  6  Am.  Rep.  216;  495;  Rogers  v.  Huie,  1  Cal.  429,  54 

Robinson  v.  Bird,  158  Mass.  357,  33  Am.  Dee.  300.    See  AuonONS,  vol. 

N.  E.  391,  35  A.  S.  R.  495;  Koch  v.  2,  p.  1156. 

Branch,  44  Mo.  542,  100  Am.  Dec.  18.  Swim  v.  Wilson,  90  Cal.  126,  27 

324;  Everett  v.  Coffin.  6  Wend.  (N.  Pac.  33,  25  A.  S.  B.  110,  13  L.R.A. 

Y.)  603,  22  Am.  Dec.  551;  Spraights  605  and  note. 

V.  Hawley,  39  N.  T.  441, 100  Am.  Dee.  19.  Williams  t.  Merle,  11  Wend. 


Notes:  100  Am.  Dee.  324;  24  A.  S.     Note:  26  A.  S.  R.  114. 
R.  797;  13  L.R.A.  605  ;  2  Eng.  Rnl.     20.  Spraights  t.  Hawley,  39  N.  T. 


16.  Swim  V.  Wilson,  90  Cal.  126,  27     1.  Trafton  v.  Hawee,  102  Mass. 
Pac.  33,  25  A.  S.  R.  110,  13  L.R.A.  503,  3  Am.  Eep.  491. 
(i05;  Rogers  v.  Huie,  1  Cal.  429,  54 

407 


452. 
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441, 100  Am.  Dee.  452. 
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to  affect,  the  title  of  the  true  owner,  he  is  tinder  no  liability.  Thus 
where  the  only  act  of  the  agent  is  to  bring  a  buyer  and  seller  of  goods 
together,  acting,  as  has  been  said,  as  a  mere  "intermediary"  or  "con- 
duit pipe,"  he  cannot  be  made  responsible.^ 


700.  In  General. — There  is  much  seeming  confusion  in  the  adjudi- 
cated cases  as  to  Uie  authority  of  a  sales  agent  to  give  a  warranty.* 
A  very  general  rule  is  announced  in  some  cases  that  the  agent's  power 
to  warrant  is  determined  by  whether  or  not  the  warranty  is  within 
the  apparent  scope  of  his  authority.*  In  this  regard  a  distinction  has 
been  made  between  general  and  special  agents.  General  agents  have 
been  given  broad  powers  to  warrant;  while  special  agente  have  been 
more  limited.*  If  the  giving  of  a  particular  warranty  is  usual  and 
castomary  and  within  the  apparent  scope  of  the  agent's  authority  he 
may  bind  his  principal  thereby,  and  even  a  prohibition  of  such 
authority  to  the  agent  would  amount  to  nothing  unless  knowledge  of 
such  prohibition  was  carried  home  to  the  buyer  before  the  sale  was 
consummated.'  An  agent  who  has  authority  to  warrant  may,  it 
seems,  bind  his  principal  by  a  continuing  warranty.  Thus  where  it 
appeared  that  an  agent  who  solicited  orders  stated  that  in  the  future 
■'the  stock  would  be  all  right;  he  would  guarantee  it  to  be  all  right," 
the  court  said  that  it  might  fairly  have  been  contemplated  by  the  par- 
ties that  there  would  be  a  continuing  offer  of  guaranty  and  that  what- 
ever goods  were  bought  within  a  reasonable  time  would  be  protected  by 
it.^  On  the  other  hand  it  has  been  held  that  a  traveling  salesman  has 
no  authority  to  give  a  continuing  warrant  to  cover  subsequent  sales 
made  by  his  principal  directly  to  ^e  buyer.*  While  the  agent's  author^ 
ity  can  hardly  be  limited  by  ihe  terms  of  blank  forms  of  contracts  he 
carries,  that  circumstance  and  the  nature  of  the  biuine^  should  put  a 
purchaser  on  inquiry;'  still  in  a  number  of  cases  the  agent,  usually 

2.  Note:  2  Eng.  Rul.  Cas.  433.         34  Am.  Bep.  4;  Bryant  v.  Moore,  26 

3.  Johns  V.  Jaycox,  67  Wash.  403,  Me.  84,  45  Am.  Dec  96. 

121  Pac.  854,  Ann.  Cas.  1913D  471  Notes:  41  A.  S.  E.  629;  LJEI.A. 

and  note,  39  L.R.A.{N.S.)  1151.  19160  428;  Ann.  Cas.  1913D  475. 

Notes:    L.R.A.1916C    412;    Ann.  7.  Leavitt   v.   Fiberloid   Co.,  196 

Cas.  1913D  474.  Mass.  440,  82  N.  E.  682,  15  L.R.A. 

4.  Kircher  v.  Conrad,  9  Mont.  191,  (N.S.)  855. 

23  Pac.  74,  18  A.  S.  B.  731,  7  L.R.A.  Note:  Ann.  Cas.  1913D  474. 

471.    See  also  Studebaker  Corp.  of  8.  Note:  39  L.R.A.(N.S.)  1153. 

America  v.  Hanson,  24  Wyo.  222,  157  9.  Johns  v.  Jaycox,  67  Wash.  403, 

Pae.  582,  160  Pac.  336,  Ann.  Cas.  121  Pac.  854,  Ann.  Cas.  1913D  471. 


Warr antics  by  Selling  Agents 


1917E  557. 
Note:  L.R.A.1916C  414. 

5.  Note:  L.R.A.1916C  414,  424. 

6.  Herring  v.  Skaggs,  62  Ala.  ISO, 


39  L.R.A.(N.S.'I  1151. 

Notes:  39  L.B.A.(N.S.)  1154;  Ann. 
Cas.  1913D  475. 
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termed  a  general  one,  has  been  held  to  have  power  to  change  or  waive 
the  terms  of  the  printed  form.*** 

701.  Authority  of  General  Agent.— A  general  selling  agent  has 
authority  to  give  warranties  as  to  the  article  sold  where  such  is  the 
usage  of  the  business  in  which  he  is  employed  and  reasonably  necessary 
to  tibe  transaction  of  the  business  intrusted  to  him.^'  And  it  has  been 
held  that  the  clerk  of  a  storekeeper,  in  charge  of  his  principal's  busi- 
ness, has  power  under  his  jomployment  to  make  an  express  warranty 
of  the  quality  of  grain  sold  by  him  for  seed.*"  In  case  of  a  business 
partnership  each  partner  has  authority  to  bind  hb  copartner  by  a  war- 
ranty of  articles  sold  in  the  course  of  the  business.**  On  the  other 
hand  even  a  general  selling  agent  has  no  authority  to  warrant  articles 
sold  if  such  is  not  the  usage  of  the  business  in  which  he  is  employed,^* 
and  it  has  been  held  that  in  the  absence  of  a  usage  authoriring  it,  the 
general  selling  agent  of  a  flouring  mill  has  no  implied  authority  to 
warrant  that  the  flour  sold  will  keep  sweet  on  a  long  sea  voyage.** 
It  has  also  been  held  that  one  alleged  to  be  a  general  agent  for  the  sale 
of  safes  has  no  authority,  in  the  absence  pf  evidence  of  a  usage  or  cus- 
tom sanctioning  it,  to  warrant  that  a  safe  sold  is  burglar  proof.** 

702,  Special  or  Particular  Agents  Generally. — It  has  been  broadly 
stated  that  an  agent  authorized  to  seU  property,  in  the  absence  of 
express  limitation  of  his  powers,  is  authorized  to  bind  his  principal  by 
warranty,*'  and  it  has  been  expressly  held  that  an  agent  authorized  to 
sell  personal  property  has  authority  to  bind  his  principal  by  a  war- 
ranty of  soundness,*^  and  in  some  instances  the  statutes  have  expressly 
provided  that  authority  to  sell  personal  property  includes  authority  to 
warrant  the  title  of  the  principal  and  the  quality  and  quantity  of  the 
property  sold.*'  According  to  the  better  view,  however,  a  special  agent 
has  no  authority,  in  the  absence  of  usage  conferring  such  power,  to 
give  a  warranty  which  would  not  ordinarily  be  implied  if  the  sale  had 

10.  Note:  Ann.  Cas.  1913D  476.       County  Hills,  11  Gush.  (Mass.)  686, 

11.  Herring  v.  Skaggs,  62  Ala.  180,  69  Am.  Dee.  163. 

34  Am.  Rep.  4;  Edwards  v.  Dillon,  147  16.  Upton  v.  Suffolk  County  Mills, 
lU.  14,  36  N.  E.  135,  37  A.  S.  R.  199;  11  Guah.  (Mass.)  686,  59  Am.  Dee. 
Gale  Sulky  Harrow  Mfg.  Co.  v.  Stark,  163. 

45  Kan.  606,  26  Pac.  8,  23  A.  S.  B.     16.  Herring  t.  Skaggs,  62  Ala.  180, 

739;  Upton  v.  Suffolk  County  Hills,  34  Am.  Rep.  4. 

11  Gush.  (HasB.)  586,  59  Am.  Dec.  163.     17.  Schuchardt  v.  Aliens,  1  Wall. 

IS.  Kircher  v.  Conrad,  9  Mont.  191,  359,  17  U.  S.  (L.  ed.)  642;  Haynor 
23  Pac  74,  18  A.  S.  R.  731,  7  LJt.A.  Mfg.  Co.  v,  Davis,  147  N.  C.  267,  61 
471.  8.  E.  64, 17  Ii.R,A.(N.S.)  193. 

13,  Edwards  v.  DUJon,  147  III.  14,     Notes:  17  IjJI.A.(N.S.)  194;  L.R.A. 

35  N.  £.  135,  37  A.  S.  R.  199.   As  to  1916C  419. 

the  extent  of  the  autiiority  of  a  part-     18.  Davis  v.  Burnett,  48  'N.  G.  71, 
nor  to  bind  the  firm,  see  generally,  67  Am.  Dee.  263. 
Partnership,  vol.  20,  p.  882  et  seq.         Note:  Ann.  Cas.  1913D  478. 

14.  Herring  v.  Skaggs,  62  Ala.  180,  19.  Gysevski  r.  Fried,  24  N.  D.  152, 
34  Am.  Rep.  4;  Upton  v.  Suffolk  130  N.  W.  104,  Ann.  Caa.  1916G  579. 

409 


Digitized  by  Google 


§  703 


SALES 


24  K.  C.  L. 


been  directly  by  the  prmcipal,^**  and  certainly  such  an  agent  has  not 
an  unlimited  implied  power  to  bind  his  principal  by  extxaordinary 
warranties,*  The  correct  principle,  briefly  stated,  is  that  an  agent  un- 
der a  general  employment  to  make  sales  is  impliedly  authorized  to  em- 
ploy only  those  means  for  the  purpose  usual  to  the  business,  and  that 
the  buyer  cannot  safely  assume  that  he  has  authority  to  make  any  ex- 
traordinary guaranty  or  warranty,  or  one  beyond  the  usage  of  the  busi- 
ness in  which  the  agent  is  employed.*  Where  a  written  warranty  is 
signed  in  the  name  of  an  alleged  agent  with  the  affix  "agent"  to  his 
name,  this  is  prima  facie  the  contract  of  the  agent  only,  and  bis  agency 
must  be  proved  before  it  can  be  read  in  evidence  to  bind  the  alleged 
principal.* 

703.  Particular  Application  of  Rule. — It  has  been  held  that  an 
agent  authorized  to  sell  a  safe  has  no  implied  authority  to  warrant  that 
it  is  burglar  proof.*  And  it  has  been  held  that  a  traveling  salesman  au 
thorizod  to  sell  fish  for  a  merchant  or  packer  has  no  implied  authority 
in  the  absence  of  usage  sanctioning  it  to  give  a  warranty  that  fish 
shipped  to  the  buyer  will  reach  him  in  good  merchantable  condition  or 
keep  fresh  for  a  considerable  time.'  Implied  authority,  however,  of  a 
traveling  salesman  to  warrant  the  good  keeping  quality  of  oommodities 
sold  has  been  upheld.*  An  agent  employed  to  make  sales  at  wholesale 
has  no  implied  authority  to  warrant  that  the  buyer  will  make  sales 
thereof  at  retail  in  any  particular  amount  or  at  any  given  profit.'  Thus 
it  has  been  held  that  a  traveling  agent  for  the  sale  of  talking  machines, 
who  carries  printed  order  blanks,  has  no  implied  auUiority  to  warrant 
that  one  buying  a  large  number  of  machines  to  be  given  away  for 
advertising  purposes  will  sell  a  certain  number  of  records  for  each 
machine  within  a  certain  time  after  it  is  given  out.*  Likewise  an  agent 


20.  Cotut  T.  Snyder,  2  Ind.  App.  34  Am.  Rep.  4;  Johns  v.  Jaycox,  67 

440,  28  M.  E.  718,  50  A.  8.  R.  247;  Wash.  403,  121  Pao.  854,  Ann.  Cas. 

Cooley  V.  Perrine,  41  N.  J.  L.  322,  32  19130  471  and  note,  39  L.R.A.(f^.S.) 

Am.  Rep.  210;  Aiveisinger  v.  Mae-  1151. 

^augbton,  114  N.  T.  535,  21  N.  G.  2.  Jcbw  v.  Jaycox,  67  Waah.  403, 

1022, 11  A.  S.B.  687;  Biermaav.  Gtty  121  Pac  854,  Ann.  Caa.  1913D  471 

Mills  Co.,  151  N.  Y.  482,  45  N.  G.  856,  and  note,  39  L.R.A.(N.S.)  1151. 

56  A.  S.  B.  635,  37  L.R.A.  799;  Nixon  3.  Gray  v.  GiUian,  16  HI.  453,  60 

Min.  Drill  Co.  v.  Bnrk,  132  Tenn.  481,  Am.  Dee.  761, 

178  8.  W.  1116,  L.R.A.1916G  411;  4.  Herring  v.  Skagga,  62  Ala.  130, 

Johns  T.  Jaycoz,  67  Wash.  403,  121  34  Am.  Rep.  4. 

Pac.  854,  Ann.  Cas.  1913D  471,  30  6.  Piekert  v.  Matston,  68  Wia.  465, 

L.R.A.(N.S.)  1151;  Piekert  v.  Mars-  32  N.  W.  550,  60  Am.  Rep.  876. 

ton,  68  Wis.  465,  32  N.  W.  660,  60  Note:  39  L.Rjl.(N.S.)  1153. 

Am.  Rep.  876;  Larson  v.  Aultman,  6.  Note:  39  L.R.A.(N.S.)  1153. 

etc.,  Co.,  86  Wis.  281,  66  N.  W.  915,  7.  Johns  v.  Jaycoz,  67  Wash.  403, 

39  A.  S.  R.  893.  121  Pac.  864,  Ann.  Cas.  1913D  471, 

Notes:   37  A.  S.  B.  199;  39  LJI.A.  89  L.R.A.(N.8.)  115L 

(N.S.)  1152;  L.R.A.1916C  416;  Ann.  8.  Johns  v.  Jayeox,  67  Wash.  403, 

Cas.  1913D  481.  121  Pae.  854,  Ann.  Caa.  1913D  47L 

1.  Herring  t.  Skaggs,  62  Ala.  180,  39  L.R.A.(N.S.)  115L 
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for  the  sale  of  motor  trucks  has  no  power  to  bind  his  principal  by  a 
warranty  that  the  tires  will  give  a  certain  mileage  under  a  load  ex- 
ceeding the  rated  capacity  of  the  truck  And  a  traveling  sal^man 
has  usually  no  implied  authority  to  warrant  as  to  matters  other  than 
those  directly  connected  with  the  article  he  is  selling,^**  such  as  a 
warranty  that  the  power  installed  in  the  mill  or  factory  of  the  buyer 
of  machinery  is  sufficient  to  operate  it.^^ 

704.  Usage  or  Custom  as  Affecting  Power  of  Agent — In  the  absence 
of  express  prohibition  by  the  principal  it  would  seem  that  the  usage  or 
custom  of  the  business  in  which  even  a  special  agent  is  employed  may 
confer  ostensible  or  implied  authority  on  him  to  give  a  warranty, 
and  if  in  the  sale  of  the  goods  confided  to  him,  it  is  usual  in  the  market 
to  give  a  warranty,  the  agent  may  give  that  warranty  in  order  to  effect 
a  sale.^*  Ordinarily  in  such  cases  it  has  been  held  to  be  a  question  for 
the  jury  to  determine  as  to  what  warranties  are  usual,^'  though  the 
courts  have  taken  judicial  notice  that  warranties  are  usual  in  the  sale 
of  certain  articles.^*  It  has  been  held  that  a  general  usage  for  travel- 
ing Salomon  to  warrant  that  the  goods  sold  will  keep  in  transit  may  be 
binding  on  the  principal.^'  On  the  other  hand  it  has  been  held  that 
when  the  alleged  usage  for  the  authority  of  an  agent  to  warrant  the 
merchantable  quality  of  goods  sold  by  him  is  based  on  and  arises  out 
of  and  as  an  integral  part  of  another  alleged  usage  that  an  implied 
warranty  of  the  merchantable  quality  of  goods  will  be  implied,  neither 
usage  is  binding,  as  the  latter  is  invalid  as  opposed  to  the  settled  rule 
of  the  law  and  the  former  must  also  fail  as  an  integral  part** 

705.  Auctioneers. — Though  in  some  cases  an  implied  authority  on 
the  part  of  an  auctioneer  to  give  a  warranty  as  to  quality  or  soundness 
has  been  upheld/^  it  is  the  better  view  ibat  at  common  law  auc- 
tioneers have  no  implied  authority  to  give  such  warranties,^^  and  in 

9.  Nixon  Min.  DriU  Co.  v.  Burk,  132  etc.,  Co,,  86  Wis.  281,  66  N.  W.  915, 
Tenn.  481,  178  S.  W.  1116,  L.RA.  39  A.  S.  R.  893. 


10.  Note:  39  L.R.A.(N.S.)  1153.       L.R.A.1916C  415. 

11.  Notes:    39  L.R.A.(N.S.)  1153;     13.  Herring  v.  Skaggs,  62  Ala.  180, 


12.  Herring  v.  SkaggB,  62  Aia.  180,  Note:  L.R.A.1916C  418. 

34  Am.  Rep.  4;  Bierman  v.  City  Mills  14.  Note:  L.R.A.1916C  418. 

Co.,  151  N.  Y.  482,  45  N.  E.  856,  56  16.  Pickert  v.  Marston,  68  Wis.  466, 

A.  S.  R.  635,  37  L.R.A.  709 ;  Nixon  32  N.  W.  550,  60  Am.  Rep.  876. 

Min.  Drill  Co.  v.  Burk,  132  Tenn.  481,  16.  Dodd    v.    Farlow,    11  Allen 

178  S.  W.  1116,  L.R.A.1916C  411;  (Mass.)  426,  87  Am.  Dec.  726. 

Johns  V.  Jayeox,  67  Wash.  403,  121  17.  Note:  Ann.  Cas.  1915C  581. 

Pae.  854,  Ann.  Cas.  1913D  471  and  18.  The  Monte  Allegre,  9  Wheat, 

note,  39  L.R.A.(N.S.)  1151;  Piekert  616,  6  U.  8.  (L.  ed.)  174;  Court  v. 

V.  Marston,  68  Wis.  465,  32  N.  W.  55U,  Snyder,  2  Ind.  App.  440,  28  N.  £.  718, 

60  Am.  Rep.  876;  Lanon  v.  Aulbnan,  50  A.  S.  B.  247;  Upton  v.  Suffolk 


1916C  411. 


Notes:    39    L.B.A.(N.S.)  1161; 


L.K.A.1916C  415. 


34  Am.  Rep,  4, 
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case  of  the  sale  of  a  horse  at  auction,  it  has  been  held  that  no  implied 
authority  on  the  part  of  the  auctioneer  to  give  a  warranty  of  soundness 
exists."  In  some  instances  statutes  have  conferred  on  auctioneers  as 
well  as  other  selling  agents  authority  to  give  particular  warranties,  and 
in  such  a  case  the  buyer  may  rely  on  the  warranty  made  on  a  sale  by  an 
auctioneer  when  he  did  not  have  actual  or  constructive  notice  of  any 
restrictions  on  his  power  to  warrant.^*'  It  is  obvious  that  an  auctioneer 
by  a  personal  warranty  may  bind  himself.^ 

706.  Warranty  of  Soundness  of  Horse  or  Slave. — ^In  this  country 
it  has  been  held  in  some  cases  that  an  agent  appointed  to  sell  a  horse 
has  no  implied  authority  to  warrant  soundness.*  On  the  other  hand 
there  is  early  English  authority,  which,  however,  does  not  seem  to  have 
been  consistently  followed  in  England,*  which  upholds  such  implied 
authority  of  an  agent  appointed  to  sell  a  horse,  for  the  reason  that 
it  is  most  usual,  on  the  sale  of  horses,  to  require  a  warranty,  and  the 
agent  who  is  employed  to  sell,  when  he  warrants  the  horse,  may 
fairly  be  presumed  to  be  acting  within  the  scope  of  his  autiior- 
ity.*  And  in  this  country  the  implied  authority  of  an  agent  appointr 
ed  to  sell  a  horse  to  warrant  its  soundness  has  been  upheld  in  a 
number  of  cases.^  And  a  fortiori  a  general  agent  employed  to 
cany  on  the  business  of  horse  dealing  for  his  employer  has  an 
implied  authority  to  warrant  soundness  when  making  a  sale.'  Where 
a  person,  after  acting  as  agent  without  authority,  has  made  a  sale 
or  exchange  of  another's  horse  or  cattle  without  any  warranty,  and 
the  person  for  whom  he  acted  repudiate  the  transaction  unless  the 
buyer  pays  a  larger  price,  such  agent  in  carrying  out  the  new  trans- 
action has  been  held  to  have  no  authority  to  give  a  warranty  as  to 
soundness.' 

County  Uills,  11  Cush.  (Mass.)  586,  t.  Perrine,  41  N.  J.  L.  322,  32  Am. 

50  Am.  Dec.  I(f3;  Cysewski  t.  Friedj  Rep.  210. 

24  N.  D.  152,  139  N.  W.  104,  Ann.     Note:  L.R.A.1916G  418,  420. 

Cas.  2S1BC  579.  S.  See  Cooley  v.  Perrine,  41  N.  J.  L. 

Kote:  Ann.  Gas.  1915C  581.  322,  32  Am.  Rep.  210. 

As  to  auctions  generally,  and  the     4.  Notes:  Ann.  Cas.  1913D  475  ;  2 
authority  of  auctioneers,  see  Auc-  Eng.  Rul.  Cas.  357. 
TiOKS,  vol.  2,  p.  1117.  6.  Herring  v.  Skf^gs,  62  Ala.  180, 

19.  Court  V.  Snyder,  2  Ind.  App.  34  Am.  Hep.  4  (referring  to  and  dis- 
440,  28  N.  E.  718,  60  A.  S.  R.  247.  tinguishing  earlier  cases);  Lane  v. 
See  infra,  par.  706,  as  to  the  power  of  Dudley,  6  K.  C.  119,  5  Am.  Dec.  523. 
an  agent  selling  a  horse  to  give  a  war-  See  Gool^  t.  Perrine,  41  N.  J.  L.  322, 
ranty  of  soundness.  32  Am.  Rep.  210  (referring  to  author- 

20.  Cysewski  t.  Fried,  24  N.  D.  152,  ities  in  other  jurisdictiona  but  refus- 
139  N.  W.  104,  Ann.  Gas.  1915C  579.  ing  to  foUow  them). 

1.  Note:  Ann.  Gas.  1915C  581.  See     Note:  L.R.A.1916C  418,  420. 
supra,  par.  697,  as  to  the  general  lia-     6.  Kdwards  v.  Dillon,  147  UL  14,  35 
iiility  of  a  selling  agent  to  the  buyer.  N.  E.  135,  37  A.  S.  R.  199. 

2.  Court  V.  Snyder,  2  Ind.  App.  440,  7.  Bryant  t.  Uoore,  26  Ue.  84,  45 
28  N.  £.  718,  50  A.  S.  R.  247;  Goolev  Am.  Dec.  9& 

412 


Digitized  by 


24  B.  C.  h. 


SALES 


§§  707,  708 


70T,  Implied  Warranties. — ^Under  certain  circumstances  a  aale 
implies  or  imports  more  than  the  mere  transfer  of  the  title  to  a  chattel 
for  a  price,  and  in  such  cases  the  authority  of  an  agent  to  sell  would 
be  correspondingly  enlarged,  and  an  agent  to  sell  has,  it  seems,  implied 
authority  to  give  such  warranties  as  would  be  implied  by  law  in  case 
the  sale  had  been  made  directly  by  the  principal,  or  which  amounts 
to  the  same  thing,  the  implied  warranties  arise  in  case  of  sales  by 
agents  as  well  as  in  case  of  sales  directly  by  the  principal.^  Thus,  if 
a  sale  be  made  by  sample,  it  is  thereby  impliedly  warranted  that  the 
bulk  is  of  as  good  quality  as  the  sample.  Hence  it  has  been  properly 
held  that  where  a  l»x)ker  was  empowered  to  sell  goods  which  were  in 
bulk,  and,  by  the  custom  of  brokers,  it  was  permissible  to  sell  such 
goods  by  sample,  and  he  was  not  restricted  by  his  instructions  as  to 
the  mode  of  sale,  his  sale  by  sample,  and  the  warranty  of  quality 
therein  implied,  were  binding  on  his  principal.'  So  a  commercial 
traveler  has  implied  authority  to  warrant  that  the  goods  sold  by  him 
will  be  equal  to  the  Bample.***  Where  the  seller  is  the  manufacturer 
of  the  article  sold,  and  the  contract  is  executory  in  its  nature  and 
for  the  delivery  of  something  of  a  particular  kind,  there  is  an  implied 
warranty,  or  promise,  that  the  article  to  be  delivered  will  be  merchant- 
able and  free  from  any  remarkable  defect,  and  such  a  warranty  will 
arise  or  be  implied  though  the  sale  is  by  an  agent>^  Likewise  it  has 
been  held  that  a  manufacturer  of  a  beverage  to  be  sold  as  a  non- 
alcoholic drink  impliedly  warrants  that  its  sale  is  not  subject  to  a 
license  tax  as  alcoholic  and  this  warranty  arises  though  the  sale  is 
through  an  agent.**  In  tiie  case  of  a  sde  of  seed  by  a  descriptive 
name,  the  warranty  that  the  seed  is  of  the  character  represented  by 
its  name  arises,  though  the  sale  is  made  through  an  agent.** 

708.  Ratification  of  Unauthorized  Warranty. — It  has  .  been  held,  in 
Uie  absence  of  ratification  by  the  principal,  that  the  buyer  can  base 
no  rights  either  of  attack  or  defenne  on  t^e  unauthorized  warranty 

8.  Cooley  v.  Perrine,  41  N.  J.  L.  322,  32  Am.  Rep.  210.    See  also  The 

322,  32  Am.  Rep.  210;  White  v.  MiUer,  Monte  Allegre,  9  Wheat.  616,  6  U.  S. 

71  N.  y.  118,  27  Am.  Rep.  13;  Nixon  (L.  ed.)  174;  Sehuchardt  v.  Alleno,  1 

Min.  Drill  Co.  v.  Burke,  132  Tenn.  WaU.  359,  17  U.  S.  (L.  ed.)  642. 

481,  178  S.  "W.  1116,  L.R.A.1916C  Note:  L.R.A.1916C  426. 

411.   See  also  National  Citizens*  Bank  10.  Note:  39  L.R.A.(N.S.)  1163. 

V.  Ertz,  83  Minn.  12,  85  N.  W.  821,  11.  Biennan  v.  City  Mills  Co.,  151 

53  L.R.A.  174.  N.  Y.  482,  45  N.  E.  856,  56  A.  S.  R. 

Notes:  L.R.A.1916C  426;  Ann.  Gas.  635,  37  L.R.A.  799. 


As  to  implied  warranties  generally,  12.  Haynor  Mfg.  Co.  v.  Davis,  147 

see  supra,  par.  451  et  seq.  N.  C.  267,  61  S.  E.  54,  17  L.R.A. 

9.  Hitchcock  v.  GrifBn,  etc.,  Co.,  99  (N.S.)  193. 

Mich.  447,  68  N.  W.  373,  41  A.  S.  R.  13.  White  v.  Miller,  71  N.  Y.  118, 

624:  Cooley  t.  Perrine,  41  N.  J.  L.  27  Am.  Rep.  13. 
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Ity  the  agent.**  Sometimes  it  has  been  intimated  that  a  distinction 
might  be  based  on  whether  the  warranty  by  the  agent  was  set  up  by  a 
plaintiff  to  maintain  a  snit  against  the  principal,  or  by  a  defendant 
to  resist  the  principal's  suit  for  the  price,  and  that  the  attempt  of  the 
principal  to  collect  the  price,  after  he  has  learned  of  the  warranty, 
is  a  ratification  of  it  But  if  there  be  anything  at  all  in  the  distinc- 
tion, it  must  be  confined  to  those  cases  where,  when  the  principal 
obtains  knowledge  of  his  agent's  unauthorized  warranty,  the  sale  is 
in  fieri,  or  can  be  declared  void  and  the  parties  restored  to  their 
original  position."  It  is  generally  held  that  in  order  that  the  prin- 
cipal's conduct  may  constitute  a  ratification  he  must  have  knowledge 
of  the  warranty;*'  and  when  the  knowledge  that  the  agent  has 
exceeded  his  authority  is  not  received  by  the  principal  early  enough 
to  enable  him,  before  a  material  change  of  circumstances,  to  repudiate 
the  whole  transaction  without  essential  injury  he  is  entitled  to  stand 
by  the  sale  and  repudiate  the  unauthorized  warranty.*'  So  the  receipt 
of  the  purchase  money  would  not  have  the  effect  of  a  ratification, 
unless  received  or  retained  with  knowledge  that  the  agent  had  given 
the  warranty.*'  For  the  reason  that  a  ratification  must  be  with  full 
knowledge  of  the  agent's  acts,  it  has  been  held  that,  if  a  person,  assum- 
ing to  act  as  agent  for  another,  makes  a  sale  of  the  latter's  goods  with 
a  warranty  of  quality,  or  fitness  for  some  specific  purpose,  and  the 
owner,  on  being  advised  of  the  sale,  ratifies  it,  such  ratification  does 
not  include  the  warranty  of  which  he  had  no  notice.**  It  has  been 
held,  however,  that  where  one  sells  another's  horse  without  his  knowl- 
edge, and  warrants  its  soundness,  and  the  owner  subsequently  accepts 
the  purchase  money  and  thereby  ratifies  the  sale,  he  makes  himself 
liable  on  tiie  warranty,  though  he  did  not  know  of  the  warranty.** 
There  is  no  question  that,  if  a  principal  elects  to  ratify  a  contract 
which  the  agent  was  not  authorized  to  make,  he  must  ratify  the  whole 
of  it.  If  he  adopts  the  sale  while  in  fieri,  with  knowledge  of  the 
unauthorized  warranty,  he  ratifies  the  warranty.*  .And  if  the  principal 
ratifies  an  unauthorized  sale  by  one  assuming  to  act  as  his  agent,  he 

14.  Johns  v.  Jaycox,  67  Wash.  403,      Note:  Ann.  Cas.  1913D  483. 

121  Pac.  854.  Ann.  Cas.  lOlSD  471  18.  Herring  v.  Skaggs,  62  Ala.  180, 

and  note,  39  L.R.A.(N.S.)  1151.  34  Am.  Kep.  4. 

Note:  Ann.  Cas.  1913D  483.  Note:  Ann.  Cas.  1913D  483. 

15.  Cooley  v.  Perrine,  41  N.  J.  L.  19.  Bierman  v.  City  Mills  Co.,  151 
322,  32  Am.  Rep.  210.  N.  Y.  482,  45  N.  E.  856,  56  A.  S.  B. 

16.  Cooley  v.  Perrine,  41  N.  J.  L,  635,  37  L.R.A.  799. 

322,  32  Am.  Rep.  210;  Bierman  t.  City  20.  Lane  r.  Dudle[y,  6  N.  G.  119,  6 
Mills  Co.,  151  N.  Y.  482,  45  N.  E.  Am.  Dec.  523. 

856,  56  A.  S.  R.  635,  37  L.R.A.  799.         1.  Johns  v.  Jayeox,  67  Wash.  403, 
Note:  Ann.  Cas.  1913D  483.  121  Pac  854,  Ann.  Cas.  1913D  471 

17.  Bryant  v.  Moore,  26  Me.  84,  45  and  note,  39  L.R.A.(N.S.)  1151. 
Am.  Dec.  96;  Cooley  v.  Perrine,  41  N.     Note:  Ann.  Gas.  1913D  484. 
J.  L.  322,  32  Am.  Rep.  210. 
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is  liable  for  such  implied  warranties  as  would  have  arisen  if  he  had 
made  the  sale  in  the  first  instance.'  If  before  the  goods  purchased 
from  an  agent  are  delivered,  the  buyer  has  knowledge  of  the  agent's 
want  of  authority  to  make  a  particular  warranty  and  the  repudiation 
of  the  warranty  by  the  principal,  the  warranty  is  not  binding  on  the 
seller,  and  the  fact  that  the  buyer,  before  he  learns  of  such  repudia- 
tion, has  placed  himself  in  a  position  where  he  must  have  the  goods 
does  not  modify  the  effect  of  his  ordering  them  to  be  shipped  with 
knowledge  of  the  repudiation  as  a  waiver  of  the  warranty.* 

Purchase  by  Agent 

709.  Authority  to  Purchase  Generally. — The  general  rule  that  an 
agent  can  only  bind  his  principal  when  acting  within  the  scope  or 
ostensible  scope  of  his  authority  *  applies  fully  to  a  purchasing  agent.' 
On  the  other  hand  the  correlative  rule  that  the  agent  may  bind  his 
principal  if  the  purchase  is  within  the  ostensible  scope  of  his  authority, 
though  there  is  a  secret  limitation  on  his  authority,  is  equally  appli- 
cable to  purchases  by  an  agent.*  Ordinarily  a  principal  is  not  required 
to  distrust  hia  agent,  or  to  keep  a  vigilant  watch  over  the  manner  in 
which  he  exercises  his  authority,  and  to  see  that  his  instructions  are 
obeyed.  He  may  act  on  the  presumption  that  third  persons,  dealing 
witii  his  agent,  will  not  be  negligent  in  ascertaining  the  extent  of 
his  authority  as  well  as  the  ex«(tence  of  his  agency.'  It  has  been  held 
that  where  an  agent  purchases  goods  on  behalf  of  his  principal  without 
authority,  the  principal  is  not  liable  to  pay  therefor  because  of  the 
fact  that  after  the  purchase  the  goods,  without  his  knowledge,  were 
used  in  bis  business  and  thus  inured  to  his  benefit.*  No  trick  of  a 
seller  conspiring  with  an  agent  by  which  possession  is  placed  in  the 
principal  can  create  on  his  part  a  contract  of  purchsise,  so  as  to  render 
the  principal  liable  in  an  action  for  goods  sold  and  delivered,  even  if, 
unknown  to  the  principal,  such  a^nt  sells  the  property  and  putp 
the  proceeds  into  his  principal's  possession.*   A  purchasing  agent, 

2.  Bierman  v.  City  Mills  Co.,  151  N.  Co.  v.  Mallory,  etc.,  Co.,  157  lU.  554 
Y.  482,  45  N.  B.  856,  56  A.  S.  R.  635,  41  N.  E.  888,  48  A.  S.  R.  341;  Hub- 
37  L.R.A.  799.  bard  v.  Tenbrook,  124  Pa.  St.  291, 

3.  Johns  V.  Jaycox,  67  Wash.  403,  16  Atl.  817,  10  A.  S.  R.  585,  2  L.R.A. 
121  Pac.  854,  Ann.  Cas.  1913D  471,  823  and  note. 

39  L.R.A.(N.S.)  1151.  Note:  2  L.R.A.  808,  823. 

4.  See  Princifaij  ako  Agent,  toI.  7.  Wheeler  v.  McGuire,  86  Ala.  308, 
21.  p.  853  et  seq.  5  So.  190,  2  L.R.A.  808. 

6.  Wheeler  v.  McGuire,  86  Ala.  398,  8.  Topham  v.  Roche,  2  Hiil  (S.  C.) 
6  So.  190,  a  L.R.A.  808;  Topham  v.  307,  27  Am.  Dec  387.  As  to  the 
Roche,  2  Hill  (S.  C.)  307,  27  Am.  rights  of  one  officiously  paying  the 
Dec  387.  indebtedness  of  another,  see  Payment, 

Kote:  2  L.R.A.  808.  vol.  21,  p.  31. 

6.,  Wheder  t.  McQuire,  86  Ala.  398,  9.  Schutz  v.  Jordan,  141  U.  S.  213, 
6  So.  100,  2  I*R.A.  808:  Union,  etc.,  11  S.  Gt  006,  85  U.  S.  (L.  ed.)  705. 
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appointed  by  a  writing  which  defines  and  limits  his  authority,  is 
subject  to  its  terms;  and  acts  done  by  him,  not  within  the  scope  of 
the  authority,  cannot  bind  his  principal.  A  person  who  trades  with 
such  an  agent  must  examine,  for  himself,  whether  the  agent  is  acting 
under  written  instructions;  and  the  principal  will  not  be  found 
because  such  person  was  ignorant  of  their  existence.  It  is  his  duty 
to  inquire,  when  by  his  bargain  or  sale  he  expects  to  bind  a  third 
person.*'  An  agent  having  general  authority  from  his  principal  to 
purchase  grain  cannot  contract,  in  the  name  of  his  principal,  to 
receive  all  the  grain  that  the  seller  can  deliver,  especially  where  such 
contract  does  not  bind  the  seller  to  deliver  any.**  Though  an  agent 
may  have  authority  to  purchase  for  or  on  behalf  of  his  principal  yet 
if  the  sale  is  in  fact  to  him  personally  and  on  his  personal  credit  alone, 
his  principal  cannot  be  held  liable  for  the  price.'*  And  where  the 
principal  is  disclosed  at  the  time  of  the  purchase,  it  then  becomes  a 
question  of  fact,  to  be  determined  from  all  the  circumstances  in  the 
case,  whether  the  seller  relied  exclusively  on  the  credit  of  the  agent. 
If  he  did,  he  cannot  afterwards  resort  to  the  principal.'*  Where  a 
contract  of  sale  is  entered  into  through  on  agent  of  the  purchaser  in 
the  name  of  his  principal,  the  fact  that  the  seller  thinl^  or  believes 
that  he  is  dealing  directly  with  the  principal  does  not  entitle  the  seller 
lo  withdraw  from  the  contract.**  It  would  seem  that  an  agent  having  * 
general  authority  to  purchase  property  for  his  principal  would  have 
authority  to  accept  from  the  seller  a  delivery  which  will  be  binding  on 
hia  principal.**  It  is  the  established  rule  that  when  a  commercial 
correspondent  advances  money  for  the  purchase  of  property  and  takes 
possession,  either  actual  or  symbolicEil,  he  becomes  the  owner  thereof, 
even  when  the  advancement  was  made  and  the  property  was  purchased 
at  the  request  and  for  the  ultimate  use  and  proHt  of  his  principal,  and 
there  is  an  agreement  to  transfer  title  to  the  latter  upon  the  per- 
formance of  conditions  precedent,  and  ownership  was  taken  solely 
for  the  protection  of  the  advancement.'* 

710.  Purchase  on  Credit. — ^If  express  authority  to  buy  on  credit 
is  not  given  to  an  agent,  but  he  is  authorized  to  make  Utie  purchase, 
and  no  funds  are  advanced  to  him  to  enable  him  to  buy  for  oaah,  he 

10.  Snow    V.    Warner,    10    Mete.  An.  Dec.  132. 

(Mass.)  132,  43  Am.  Dec.  417.  Notes:  27  Am.  Doc.  137;  2  L.R.A. 

11.  Hartwell  v.  Walker,  4  La.  Ann.  749. 

i57,  50  Am.  Dec.  577.  14.  Hunter  v.  Giddings,  97  Mass. 

12.  Blane  v.  Proudfit,  3  Call  (Va.)  41,  93  Am.  Dee.  54. 

207,  2  Am.  Dec.  546.  15.  Union,  etc.,  Co.  v.  Malloiy,  rtc.. 

18.  New  Castle  Mfg.  Co.  v.  Red  Co.,  157  111.  554,  41  N.  E.  888,  48 

River  R.  Co.,  1  Rob.  (La.)  145,  36  Am.  A.  S.  R.  341. 

Dec.  686;  Pentz  v.  Staoton,  10  Wend.  16.  New  Haven  Wire  Co.  Cases,  57 

(N.  Y.)  271,  25  Am.  Dec.  558;  Beebe  Conn.  352, 18  Atl.  266,  fi  LJRJk.  300. 
r.  Robert,  12  Wend.  (K.  Y.)  413,  27 


418 


M  B.  a  SALBS  i  7Xti 

Ib,  by  implication,  clearly  aQthorized  to  purchase  on  the  credit  df  hie 
principal;  because,  when  an  agent  is  authoriKod  to  do  an  act  ^or  his  . 
principal,  all  the  means  necessary  for  the  accomptishment  of  the  act 
are  impliedly  included  in  the  authority,*'  and  instructions  not  to 
buy  on  credit  would  go  for  nothing,  if  the  principd  did  not  supply 
tbe  agent  with  funds  to  pay.'^  So  if  an  agent  is  instructed  to  buy  only 
for  cash,  to  be  furnished  by  the  principal,  and  violates  his  instructions 
by  buying  on  credit,  and  the  principal  thereafter  receives  and  uses 
file  goods,  knowing  tWt  he  has  not  furnished  the  cash  with  which  to 
buy  them,  he  is  liable  at  least  for  the  value  of  the  goods  to  the  seller, 
as  he  must  have  known  that  they  were  bought  on  credit."  It  has 
also  been  held  that  an  agent  having  general  authority  to  conduct  a 
store  for  his  principal  has  ostensible  authority  to  make  purclia."^  of 
merchandise  on  credit  and  therefore  secret  limitations  on  his  authority 
in  this  respect  are  not  effectual  as  regards  a  person  selling  to  the 
ngent  in  good  faith.**  It  would  seem  that  where  a  principal  authorizes 
his  agent  to  purchase  for  cash  only  and  places  funds  in  his  hands  with 
which  to  make  payment,  a  purchase  by  such  agent  on  credit  will  not 
render  the  princifMit  liable  for  the  price,  if  to  do  so  will  place  him  in 
a  worse  position  than  if  the  seller  had  demanded  payment  on  delivery,' 
and  the  fact  that  the  principal  received  and  used  the  goods  will  not 
necessarily  render  him  liable  for  the  price  if  it  appears  that  he  did 
so  without  notice  that  the  purchase  was  on  credit.'  So  it  has  been 
held  that  where  the  purchaser,  at  the  time  of  sale,  directs  the  seller 
to  deliver  the  goods  to  tbe  purchaser's  agent,  to  whom  he  has  given 
the  money  to  pay  cash,  the  seller,  by  taking  the  personal  check  of 
such  agent  in  part  payment,  on  the  delivery  of  the  goods,  thereby 
discharges  the  debt  of  the  purchaser  in  full,  and  accepts  the  check 
at  his  peril,  especially  when  the  purchaser  has  been  prejudiced  by 
a  settlement  made  by  him  with  such  agent,  without  notice  of  the 
execution  of  the  check,  or  of  its  dishonor.'  A  purchasing  agent  does 
not  have  implied  authority  to  execute  commercial  paper  on  beh^ 
of  his  principal  even  in  payment  for  goods  purchased.*  A  salesman 
traveling  around  the  country  and  selling  goods  by  sample  has  been 
held  to  have  implied  authority  to  hire  teams  on  the  credit  of  his 

17.  Gmerson    v.    Proridenco    Hat  L.R.A.  808. 

Mfg.  Co.,  12  Mass.  237,  7  Am.  Dee.  66;  1.  Wheeler  t.  HoOnin,  86  Ala.  308, 

Swindell  v.  Latham,  145  N.  C.  144,  58  5  So.  190,  2  L.R.A.  808;  Swindell  v. 

S.  E.  1010,  122  A.  3.  R.  430.  Latham,  145  N.  G.  144,  68  S.  £.  1010, 

18.  Fradley  v.  Hyland,  37  Fed.  49,  122  A.  S.  R.  430. 

2  L.R.A.  749.  2.  Swindell  v.  Latham,  145  N.  C." 

19.  Swindell  v.  Latham,  145  N.  C.  144,  58  S.  E.  1010,  122  A.  S.  H.  430. 
144.  58  S.  E.  1010,  322  A.  S.  R.  430.  8.  Clevelaild  v.  Pearl,  63  Vt.  127,  21 

20.  Hubbard  v.  Tenbrook,  124  Pa.  Atl.  261,  25  A.  S.  R.  748. 

St.  281,  16  Atl.  817,  10  A.  S.  K.  585,     4.  Emerson  v.  Providence  Hat  Mi^. 
2  L.R.A.  823.    But  see  Whtelftr       Co.,  12  Mass.  237,  7  Am.  Dec.  66. 
McGoire,  86  Ala.  398,  6  So.  190,  2 
R.  C.  L.  VoL  XXIV^27.  4Xt 
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principal  to  trao^rt  himself  and  hia  samples  from  place  to  plaoe; 
such  being  the  osual  mode  and  means  of  acoomplisbing  the  porpoaee 

and  ends  of  the  agency ;  *  and  this  has  been  held  true  though  the 
agent  had  been  furnished  with  funds  to  pay  for  such  hire  and  had 
been  instructed  not  to  hire  on  credit,  provided  the  persop  furnishing 
the  vehicles  had  no  notice  of  such  restrictions  on  the  agent's  authority ; 
and  though  the  principal  in  the  settlement  with  the  agent  allowed  him 
for  the  hire  in  ignorance  that  it  had  not  been  paid.*  Authority  on 
the  part.of  a  traveling  salesman  to  bind  his  principal  for  hotel  accom- 
mo^tions  has  been  denied.'  So  a  commercial  traveler  has  no  implied 
authority  to  borrow  money  on  the  credit  oi  his  principal  or  to  draw 
drafts  on  him.* 

711.  Revocation  of  Authority. — As  in  case  of  other  agencies  not 
coupled  with  an  interest,  the  authority  of  an  agent  to  purchase  may 
be  revoked  expressly  or  by  acts  clearly  inconsistent  with  its  con- 
tinuance.* A  general  authority,  however,  continues  until  persons 
with  whom  the  agent  has  dealt  and  continues  to  deal  are  informed 
of  the  termination  of  the  agency.^**  Also  the  principal  may  be  liable 
for  the  acta  of  the  agent,  after  revocation,  to  third  persons,  who  never 
dealt  with  him  previously,  if  they,  in  common  with  the  public  at 
large,  are  justified  in  believing  that  such  agency  existed,  and  have 
no  notice  of  its  revocation.^'  Where  one  conducting  a  busineas  under 
a  trade  name  sells  the  business,  and  the  buyer  continues  it  under  the 
same  uEime  with  the  former's  knowledge  and  consent,  he  ia  held  liable 
to  third  persons  for  goods  which  they  continue  to  sell  to  the  buyer 
without  knowledge  of  the  transfer  of  the  bu^esa,'*  though  they 
had  not  previously  dealt  with  the  former  proprietor,  if  they  had 
knowledge  of  his  former  ownership.'*  This  ia  anedogous  to  the 
recognised  rule  that  where  a  partner  retires  from  the  firm  and  wishes 
to  shield  himself  from  liability  for  its  future  debts  notice  of  his  with- 
drawal must  be  given  by  publication  or  otherwise  to  those  who  con- 
tinue to  deal  with  the  firm.'*   Ordinarily  the  question  as  to  the 

5.  Huntley  v.  Ifathiaa,  90  N.  G.  101,  398,  5  So.  190,  2  L.R.A.  808;  Diversy 
47  Am.  Rep.  516;  Bentley  t.  Soggett;  t.  Kellogg,  44  BL  114,  S2  Am.  Dee. 
61  Wis.  Sffi^  S  N.  W.  155,  37  Am.  Rep.  154. 

827.  11.  Wheeler  v.  McGhiin,  86  Ala. 

Notes:  18  L.B.A.  667.  308,  5  So.  190,  2  L.R.A.  80S. 

6.  Bentley  v.  Doggatt,  61  Wis.  234,  12.  Elverson  v.  Leeds,  97  Ind.  330, 
8  N.  W.  155,  37  Am.  Rep.  827.  49  Am.  Rep.  458;  Hendley  v.  Bittin- 

7.  Notes:  47  Am.  Rep.  518;  IS  ger,  249  Pa.  St  193,  94  AtL  831, 
L.R.A.  667.  L.R.AJ915F  711. 

8.  Seattle  Shoe  Co.  t.  Packard,  43  Note:  L.R.Aa916F  7U. 

Wflsh.  527,  86  Pae.  845,  117  A.  S.  B.  IS.  Hendley  v.  Bittinger,  249  Pa. 

1064.  St.  193,  94  AU.  831,  L.R.A.1915P  711. 

9.  Wheeler  v.  UeOnire,  86  Ala.  398,  14.  See  Parthsbship,  vol.  20,  p. 
5  So.  190,  2  hJLA.  808.  966  efc  aeq. 

10.  Wheeler  v.  MeGuiie^  86  Ala. 
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revocation  of  the  agent's  authority  and  notice  thereof  to  one  subse- 
quently dealing  wi^  him  should  be  left  to  the  determination  of  the 
jury." 

J12.  Ratification  of  Unautliorized  PnrcbaM^If  an  executory  oon- 
tract  to  buy  is  made  by  an  agent  without  actual  or  ostensible  authoxity^ 
it  is  of  no  effect  in  the  first  instance  to  impose  any  liability  on  his 
principal  and  on  account  of  this  want  of  mutuality  of  obligation  at 
the  time  of  the  purchase,  the  view  is  taken  by  some  courts  that  the 
principal  has  no  authority  to  ratify  the  unauUiorized  purchase  with- 
out the  assent  of  the  seller,  and  thereby  render  it  enforceable  against 
the  seller.*'  According  to  the  better  view,  however,  the  principal 
may,  at  least  at  any  time  before  the  seller  has  repudiated  the  contract, 
for  want  of  the  agent's  authority,  ratify  the  unauthorized  act  and 
thereby  render  it  binding  on  the  seller.*'  If  tlie  principal  ratifies  the 
unauthorized  purchase  he  must,  as  in  the  case  of  other  unauthorized 
transactions,  ratify  it  as  a  whole.  He  cannot  ratify  it  as  to  a  part 
of  the  property  delivered  to  the  agent  and  repudiate  it  as  to  the 
balance.^*  While  it  is  settled  law  that  where  a  stranger  holds  himself 
out  as  the  agent  of  another  and  makes  a  contract,  or  do^  an  act,  for 
that  other's  use,  or  for  his  benefit,  the  latter  may  ratify,  it  is  equally 
clear  that  where  the  contract  made,  or  tiie  act  done,  was  not  in  that 
other's  name,  and  was  not  intended  for  his  use  or  benefit,  there  can 
be  no  ratification.  This  would  seem  to  be  necessarily  so  from  the  mean- 
ing of  the  word  "ratification,"  which  signifies  the  adoption  of  an  act 
performed  by  one  for  another.*'  So  where  an  unauthorized  purchase 
ia  made  by  an  agent  in  his  own  name  and  on  his  own  credit  solely, 
there  is  no  basis  for  applying  the  doctrine  of  ratification  when  it  is 
sought  to  hold  the  principal  liable  for  the  phce.'**  It  is  also  held 
that  a  contract  of  purchase  made  by  a  person  in  his  own  name,  though 
intending  to  contract  on  behalf  of  a  third  person,  but  without  his 
authority,  cannot  be  ratified  by  such  third  person  so  as  to  enable  him 
to  enforce  it^  Where  a  stranger,  falsely  representing  himself  to  be 
the  agent  of  another,  makes  a  purchase  in  his  own  name,  with  his 
own  money,  and  for  his  own  benefit,  the  supposed  principal  cannot 
ordinarily  daim  the  benefit  of  the  transaction  by  ratLBcation.* 

16.  Wheeler  v.  KeOuire,  86  Ala.  and  nota 

308,  6  Bo.  190,  2  L.R.A.  808.  Note:  2  British  Rnl.  Cas.  260. 

16.  Atlee  t.  Bartholomew,  69  Wis.  20.  Fradley  v.  Hyland,  37  Fed.  49, 

43,  33  N.  W.  110,  5  A.  S.  R.  103.  2  LJI.A.  748;  Fraser  v.  Sweet,  13 


16.  Daniels  t.  Bradi^  54  A^  216,  1.  Eeighley,  etc.,  Co.  v.  Durant, 

15  S.  W.  467,  11  L.R.A.  81.  [1901]  A.  C.  240,  70  L.  J.  K.  B.  662, 

19.  Virginia  Pocahontas  Coal  Co.  v.  84  L.  T.  N.  S.  777,  17  Times  L.  Rep. 

Lambert,  107  Va.  368,  58  S.  E.  661,  527,  1  British  Rul.  Caa.  351  and  note. 

122  A.  S.  B.  860,  13  Ann.  Cas.  277  2.  Yiiginia  Pocahontas  Coal  Co.  t. 


Note:  6  A.  S.  R.  110. 
17;  Note:  5  A.  S.  R.  110, 112. 


Manitoba  L.  Rep.  147,  2  British  Rul. 
Cas.  254  and  note. 
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'  713.  Fraud  of  Purchasing  Agent— If  in  mnlcing  a  purcbiise  for  his 
principal  the  a.&;ent  makes  fatae  and  fraudulent  representations,  the 
principal  is  ordinarily  liable  therefor  irrespective  of  whether  the  agent 
bad  authority  to  make  the  representations  or  not,  and  the  making  of 
such  representations  by  the  agent  though  unauthorized  by  his  princi- 
pal affords  the  same  ground  for  avoiding  the  transaction  by  the  seller 
as  though  the  representation  had  been  made  by  or  on  the  express  au- 
thority of  the  principal.* 

714.  Notice  to  Agent  as  Notice  to  Prlncipat-^The  question  how  far 
a  purchaser  is  affected  with  notice  of  prior  liens,  truste,  or  frauds,  by 
the  knowledge  of  his  agent  who  effects  the  .purchase,  is  one  that  has 
been  much  mooted  in  England  and  this  country.  That  he  is  bound 
and  affected  by  such  knowledge  or  notice  as  his  agent  obtains  in 
negotiating  the  particular  transaction  is  everywhere  conceded.*  So, 
too,  notice  given  to  an  agent  employed  to  purchase  property  of  any 
defect  in  the  title  or  quality  of  the  property  will  be  equivalent  to 
notice  of  those  facts  to  the*  principal,  in  any  controversy  that  may 
arise  betwron  him  and  the  seller  in  relation  to  the  property.*  As 
regards  the  extent  to  which  knowledge  acquired  by  an  agent  in  other 
transactions  prior  to  his  acting  in  the  transaction  in  question  will  be 
imputed  to  his  principal,  the  authorities  are  not  in  accord.  The  better 
rule  as  now  established  both  in  England  and  this  country  seems  to  be 
that  if  the  agent,  at  the  time  of  effecting  a  purchase,  has  knowledge 
of  any  prior  lien,  trust  or  fraud,  affecting  the  property,  no  matter 
when  he  acquired  such  knowledge,  his  principal  ia  affected  thereby. 
If  he  acquires  the  knowledge  when  he  effects  the  purchase,  no  question 
can  arise  as  to  his  having  it  at  that  time;  if  he  acquired  it  previous  to 
Uie  purchase,  the  presumption  that  he  still  retains  it,  and  has  it  present 
to  bis  mind,  will  depend  on  the  lapse  of  time  and  other  circum- 
stances,* but  the  principal  is  not  bound  by  knowledge  communicated 
to  his  agent  in  other  transactions,  unless  it  is  present  to  the  agent's 
mind  at  the  time  of  effecting  the  purchase.  Clear  and  satisfactory 
proof  that  it  was  so  present  seems  to  be  the  only  restriction  required 
by  the  English  rule  as  now  understood,  but  in  tiiis  country  a  further 
restriction  has  be^  ingrafted  on  the  rule,  viz.,  that  the  agent  be  at 
liberty  to  communicate  his  prior  acquired  knowledge  to  his  principal 

Lambert,  107  Va.  368,  58  S.  E.  561,  356,  20  U.  S.  (L.  ed.)  167;  Ross  v, 

122  A.  S.  R.  860,  13  Add.  Cas.  277  Houston,  25  Miss.  591,  68  Am.  Dee. 

and  note.  231. 

3.  Meyerboff  v.  Daniels,  173  Pa.  St.  5.  Ross  t.  Hooston,  25  Miss.  691, 

556,  34  Atl.  298,  51  A.  S.  R.  782.   As  59  Am.  Dec.  231. 

r^ards  wbat  constitutes  fraud  on  tbe  6.  The  Distilled  Spirits,  11  WalL 

part  of  the  buyer  and  tbe  remedies  of  356,  20  U.  S.  (L.  ed.)  167.  See  Panr- 

tbe  seller  therefor,  see  supra,  par.  578  oifal  aso  Aoeht,  voL  21,  p.  838  at 


4.  the  Distilled  Spirits,  U  WaU. 
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•  without  a  l»each  of  duty  to  third- peisops; '  foi  ^g^t's  i^o^  of 
defects  in  the  property  purchased  by  him  for  his  principal  will  pot 
be  attributed  to  his  principal,  if  iu  fact  they  were  not  made  kp^u 
to  him,  so  as  to  charge  him  with  notice  thereof  aqd  fiS^ct  him  in  auy 
future  sale  he  may  make  of  the  property.*  - 

715.  Liabilities  of  TTiidisGlosed  Principal  GijneraUy^Where  ^qpds 
are  bought  by  an  agent  for  his  principal  an<j  he  does  not  ^isctbee 
his  principal  at  the  time,  the  principal  when  discovered  is  ordinarily 
liable  for  the  price  and  may  be  sued  therefor  by  the  ?eller,*  and  though 
the  contract  is  in  writing  and  the  name  of  the  principal  does  not 
appear  therein,  parol  evidence  is  admi^ible  to  show  that  the  buyAr 
was  an  agent  and  was  acting  for  his  principal,  as  such  evidence  does 
not  contradict  or  vary  the  contract  but  merely  shows  that  it  also 
binds  another.^"  Since  the  seller  is  entitled  to  the  right  of  an  election 
to  choice  the  principal,  no  agreement  he  may  make  with  the  agent, 
tinder  a  misapprehension  of  the  tine  character  of  the  party  with  wliom 
he  is  dealing,  can  deprive  him  of  that  rigbt.^^  So  the  seller,  although 
he  has  relied  solely  on  the  .agent's  credit,  may,  on  discovering  the 
principal,  resort  to  the  latter  for  payment.^'  A  written  contract  of 
purchase  signed  by  the  purchasing  agent  in  his  own  name  is  binding, 
on  proof  of  his  agency,  on  his,  principal,^*  though  the  principal  was 
in  fact  disclosed,  provided  that  the  seller  did  not  rely  exclusively  <m 
the  credit  of  the  agent^*  If,  however,  the  sale  is  made  to  Uie  agent, 
with  knowledge  that  he  is  acting  as  agent  in  the  purchase,  the  prin- 
cipal being  disclosed,  and  solely  on  the  agent's  personal  credit,  the 
seller  cannot  then  resort  to  the  principal;  still  the  mere  knowledge 
that  there  is  a  principal  does  not  destroy  the  right  of  the  seller  to  look 
to  the  principal  as  soon  as  he  knows  who  that  principal  is,  provided 

7.  The  DistUIed  Spirits,  U  WoU.  P.  486,  40  L.  J.  C.  PI.  89,  224,  2  Eng. 
356,  20  U.  S.  ^j.  ed.)  107.  And  see  Rul.  Cas.  456;  Armstrong  v.  Stokea, 
Principal  and  Agent,  vol.  21,  p.  839.  L.  R.  7  Q.  B.  698,  41  L.  J.  Q.  B.  263, 

8.  Ross  T.  Houst<m,  25  Mias.  591,  2  Eng.  Rut.  Caa.  471. 


9.  Fradley  v.  Hyland,  37  Fed.  49,  2  Rul.  Cas.  482. 

L.R.A.  749;  Merrill  v.  Kenyon,  48  And  see  PttiNCiPAi,  and  Aoent,  vol 

Conn.  314,  40  Am.  Rep,  174;  Davison  21,  p.  890  et  seq. 

V.  Holden.  55  Conn.  103,  10  Atl.  515,  10.  Nash  v.  Tonrie,  5  "Wall.  689,  18 

3  A.  S.  R.  40;  Hyde  v.  Wolf,  4  La.  U.  S.  (L.  ed.)  627. 

234,  23  Am.  Deo.  484;  Reynolds  t.  11.  Merrill  v.  Renyon,  48  Conn. 

Clevelnnd,  4  Cow.  (N.  Y.)  282, 15  Am.  314,  40  Am.  Rep.  174.  ' 

Dec.  3G9;  Pentz  v.  Stanton,  10  Wend.  12.  Fradley  v.  Hylond,  37  Fed.  49, 

(N.  Y.)  271,  25  Am.  Dec  558;  Beebe  2  L.R.A.  749. 

▼.  Robert,  12  Wend.  (N.  Y.)  413,  27  13.  Wiener  v.  Whipple,  63  Wis.  298, 

Am.  Dee.  132;  Hubbard  v.  Tenbrook,  10  N.  W.  433,  40  Am.  Rep.  775. 

124  P^.  St.  291,  18  Atl.  817,  10  A.  S.  14.  Calder  v.  Dobell.  L.  B.  6  C.  P. 

B.  685,  2  L.  R.  A.  823;  Bacon  t.  Bond-  436,  40  L.  J.  C.  PI.  89,  224»  2  £og. 

lej,  3  Strob.  L.  (S.  C.)  542,  51  Am.  Rul.  Cas.  457. 

Dee.  646;  Calder  v.  Dobell,  L.  B.  6  C.  16.  See  supra,  par.  T09L 


59  Am.  Dec.  231. 


Notes:  27  Am.  Dec.  137;  2  Eng. 
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he  did  not  know  who  be  was  at  the  time  when  the  purchase  was  orig> 
inally  made.^*  The  fact  that  the  seller  tak&s  the  personal  note  or 
bill  drawn  by  the  agent  does  not  conclusively  prove  that  the  seller 
relied  solely  on  the  personal  credit  of  the  agent  so  as  to  prevent  his 
holding  the  principal  liable  for  the  price.  The  reason  why  a  party  is 
not  bound,  when  he  charges  the  agent  believing  him  to  be  the  prin- 
cipal, is  the  want  of  knowledge  that  another  ia  the  buyer  in  fact  The 
same  principle  must  prevail  in  a  case  where  the  agent's  notes  are 
taken  without  that  knowledge,  if  the  giving  of  a  note  for  the  price 
of  goods  does  not  itself  operate  in  law  as  payment^' 

716.  Qualification  of  Rule  as  to  Liability  of  Undisclosed  Principal.— 
The  general  rule  which  allows  the  seller  to  have  recourse  against  the 
undisclosed  principal  is  subject  to  the  qualification  that  the  phnoipal 
shall  not  be  prejudiced  by  being  made  personally  liable  if  the  justice 
of  the  case  is  that  he  should  not  be  so  liable.'^  So  if  the  principal 
has  settled  vnib  his  agent  owing  to  receipts  on  other  documents  fur- 
nished the  agent  by  the  seller,  the  principal  cannot  be  held  liable  for 
the  price.^*  And  it  has  been  held  that  if  the  principal  has  bona  fide 
paid  the  price  to  the  agent,  at  a  time  when  the  seller  still  gave  credit 
to  the  agent,  and  knew  of  no  one  else  as  principal,  ^e  seller  cannot 
afterwards,  on  discovery  of  the  principal,  sue  him  for  the  price.**  It 
has  been  held  that  the  rule  that  a  seller  who  deala  with  the  agent  of 
an  undisclosed  principal  can,  on  discovering  the  principal,  resort  to 
the  latter  for  payment,  unless  by  his  conduct  he  has  led  the  principal 
in  the  meanwhile  to  pay  or  settle  with  the  agent,  does  not  apply  to 
a  case  in  which  the  agent  bought  contrary  to  his  instructions,  and  the 
seller  gave  credit  to  the  agent  supposing  him  to  be  the  only  principal, 
and  the  principal  has  in  the  meantime  paid  the  agent*  Where,  how- 
ever, a  principal  knows,  or  ought  to  know,  that  the  agent  though 
expressly  instructed  not  to  buy  on  credit  is  buying  on  credit  in  his 
own  name,  yet  the  principal  takes  all  the  income  of  the  business  with- 
out  making  any  provision  for  payment  to  those  who  have  trusted  the 
agent,  the  principal  would  be  liable,  because  in  such  a  case  his  conduct 
would  be  inconfflstent  with  good  faith,  and  he  ought  not  to  be  per- 

16.  Merrill  Eenyon,  48  Conn.  2  L.R.A.  749;  Amutrong  v.  Stokes,  h. 
314,  40  Am.  Bep.  174.  B.  7  Q.  B.  508,  41  L.  J.  Q.  B.  253,  2 

17.  Merrill  v.  Kenyon,  48  Conn.  Eng.  Rot.  Gas.  47L 

314,  40  Am.  Rep.  174:  Pentz  v.  Stan-  19.  Hyde      Wolf,  4  La.  234,  23 

ton,  10  Wend.  (K.  Y.)  271,  25  Am.  Am.  Dee.  484. 

Dee.  568.  Note:  2  Eng.  Rnl.  Gas.  483. 

Kote:  2  L.B.A.  811.  20.  Azmstnmg  v.  Stokes,  L.  B.  7  Q. 

See  Paticeht,  toL  21,  p.  70  et  seq.,  B.  598, 41  L.  J.  Q.  B.  253,  2  Eng.  Bol. 

as  to  ^en  a  note  giv«i  for  an  indebt-  Cas.  471  and  note, 

edness  constitutes  payment.  1.  Fradley  T.  Hyland,  87  Fed.  tf, 

18.  Fradley  v.  Hyland,  37  Fbd.  49,  2  L.B.A.  740. 
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mitted  to  avail  himself  of  the  ben^ts  withoat  incuiring  full  respon- 
sibility for  the  aunt's  acts.* 

717.  Hl|^t8  of  Undisclosed  Prindpal^Where  a  purchase  is  made 
by  an  agent  for  his  undisclosed  principal,  the  latter  becomes  liable 
for  the  price,  and  it  has  been  held  to  follow  that  there  is  also  sufficient 
privity  of  contract  between  the  seller  and  such  principal  as  to  enable 
the  latter  to  maintain  in  his  own  name  an  action  against  the  seller  on 
the  express  or  implied  warranties  arising  out  of  the  sale;'  and  it  is 
also  held  that  the  undisclosed  princip^  may  maintain  an  action 
against  the  seller  for  fraudulent  representations  made  to  the  agent.* 
On  a  sale  of  personal  property  by  parol  or  by  writing  not  under  seal, 
it  is  not  unfrequent  that  (he  title  vests,  not  in  the  apparent  purchaser, 
but  in  some  undisclosed  principal  for  whom  the  apparent  purchaser 
was  negotiating  aa  agent,'  and  the  authorities  show  that  the  real 
purchaser,  though  unknown  to  the  seller,  may  vindicate  by  suit  in 
his  own  name  his  rights  in  the  property,  provided  that  the  seller  or 
party  dealing  with  the  agent  is  not  prejudiced  by  the  introduction  of 
the  unknown  principal  in  place  of  the  agent.*  If  an  agent  buys 
property  in  his  own  name  with  his  principal's  money,  though  the 
name  of  the  principal  is  undisclosed,  the  intent  of  the  agent  to  defraud 
the  principal  does  not  change  the  effect  of  the  transaction,  and  prevent 
tlie  title  from  vesting  in  the  principal.^  On  the  other  hand  if  a 
principal  without  furnishing  his  agent  with  funds  directs  him  to 
purchase  property  for  him,  and  the  agent  makes  a  purchase  in  his 
own  name  with  his  own  funds,  the  title  to  the  property  does  not  vest 
in  the  principal,  and  the  agent  is  under  no  obligation  to  give  up  the 
title  or  possession  and  may  resell  and  transfer  the  property  to  third 
persons.^  An  undisclosed  principal  has  no  right  to  sue  on  a  purchase 
made  by  an  agent  for  the  benefit  of  that  principal  and  other  undis- 
closed principals,  where  the  contract  is  not  severable  but  consists  of 
orders  given  by  the  several  principals  and  "lumped"  together  by  the 
agent  in  making  the  contract.  And  a  purchase  of  goods  entered  into 
by  an  agent  for  undisclosed  principals,  and  counting  of  orders  given 
by  the  principals  and  "lumped"  together  by  the  agent  in  making  the 
contract,  does  not  become  severable  by  the  fact  that  the  seller,  knowing 

2.  Fndley  v.  Hyland,  87  Fed.  40,  5.  Ciuhiiig  v.  Riee,  46  Me.  303,  71 
a  L.R.A.  749.  Am.  Dec.  579;  Tainter  v.  Lombard,  53 

3.  Gushing  v.  Rice,  46  Me.  303,  71  Me.  369,  87  Am.  Dec.  552;  Kempner 
Am.  Dec.  579;  Beebe  t.  Robert,  12  v.  Dillard,  100  Tex.  505,  101  S.  W. 
Wend.  (N.  Y.)  413,  27  Am.  Dec.  132;  437,  123  A.  S.  R.  822. 

Battey  v.  Lunt,  etc.,  Co.,  30  R.  I.  1,  6.  Tainter  t.  Lombard,  53  Me.  369, 

73  Atl.  353,  136  A.  S.  R.  926;  Pacific  87  Am.  Dee.  552. 

Power,  etc.,  Co.  v.  White,  96  Wash.  7.  Kempner  v.  Dillard,  100  Tex. 

18,  164  Pac.  602,  Ann.  Gas.  1918B  505,  101  8.  W.  437,  123  A.  S.  R.  822. 

125  and  note.  8.  Dowa  v.  National  Ezch.  Bank,  91 

4.  Cashing  t.  Rice,  46  Ifa  303,  71  U.  S.  618,  23  U  8.  (L.  ed.)  214. 
Am.  Dee.  579. 
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tb»  goodi  are  pmehsBed-  for  cUfferent  parties  located  it  different  cHiee, 
agrees,  for  the  convenience  of  all  parties  ooncwned,  to  ship  separate 
carlond  lots  to  the  customers,  and  draw  direct  on  the  customers  for 
ihe  shipments.*  Where  a  purchase 'is  made  by  an  agent  for  his  undis- 
closed principal,  the  agent  may  ordinarily  sue  in  his  ovn  name  to 
^arce  the  contract."* 

718.  Personal  Liability  of  Agent  to  Seller. — ^Tf  the  purchase  is 
made  by  an  authorized  agent  for  his  disclosed  principal  he  will  not 
ordinarily  incur-any  personal  liability  for  the  price,  and  according 
to  the  prevailing  view  if  one  assumes  without  authority  to  enter  into 
a  written  contract  in  the  name  of  his  principal,  he  cannot  be  held 
personally  liable  on  the  contract  though  he  may  be  held  liable  In 
damages  for  his  wrongful  assumption  or  representation  of  authority.^' 
So  if  an  agent,  without  his  principal's  authority,  should  make  a  pur- 
chase in  his  pHncipaFs  name,  he  could  not  be  held  personally  on  the 
contract  for  the  contract  price.'*  On  the  other  hand  where  an  agent 
makes  a  purchase  in  his  own  name  without  disclosing  his  {Hindpal 
he  is  personally  liable  to  the  seller  **  And  where  the  purchase  is  from 
a  partnership,  mere  knowledge  by  one  partner  of  the  agency  does 
not  amount  to  constructive  notice  of  that  fact  to  the  firm,  and  where 
such  partner  has  no  part  in  making  the  sale  to  the  agent,  and  the 
sale  to  him  is  made  by  another  partner  without  knowledge  of  his 
agency,  the  agent  will  be  personally  liable.'*  It  would  be  different, 
however,  if  the  transaction  is  commenced  with  a  partner  to  whom 
the  agency  is  disclosed  and  completed  with  another  without  further 
disclosure  of  the  agency,  as  the  notice  to  the  first  partner  would  be 
imputed  to  the  firm."  When  the  purchase  is  by  the  agent  in  hia 
own  name  and  on  his  own  credit,  the  subsequent  disclosure  of  the 
name  of  the  principal  and  the  institution  of  an  action  by  the  seller 
against  him  for  the  price  has  been  held  not  to  show  conclusively  an 
election  to  hold  the  undisclosed  principal  alone  liable  for  the  price 
80  to  dischai^  the  agent  from  liability.'* 

719.  Purchase  by  Agent  from  Himself  or  for  His  Own  Benefit. — 
An  agent  employed  to  buy  for  his  principal  cannot  ordinarily  pur- 
chase from  himself;  he  cannot  occupy  the  incon^stfflit  relations  of 

9.  Midwood's  Sons  Co.  v.  Alaska  27  Am.  Rep.  51;  Baldwin  v.  Leonard. 
Portland  Packers'  Ass'n,  28  R.  I.  303.  39  Vt.  2(iU,  94  Am.  Dec.  324. 

67  Atl.  61,  13  Ann.  Cas,  954  and  note.  14.  Baldwin  v.  Leonard,  39  Vt.  260, 

10.  Shelly  v.  Burrow,  76  Ark.  558,  94  Am.  Dee.  324.  As  to  when  notiee 
09  S.  W.  464,  6  Ann.  Cas.  554  and  to  one  partner  is  notice  to  the  firm,  sa« 
note,  1  L.R.A.(N.S.)  303  and  note.  Partnership,  vol.  20,  p.  938. 

11.  See  Principal  and  Agent,  vol.  15.  Baldwin  v.  Leonard,  39  Vt.  260, 
vol.  21,  p.  915.  94  Am.  Dec.  324. 

12.  Sheffield  v.  Ladue,  16  Minn.  16.  Cobb  v.  Knapp,  71  N.  T.  346^ 
388,  10  Am.  Rep.  145.  27  Am.  Rep.  6L 

IS.  Cobb  T.  Knapp,  71  N.  Y.  348, 
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both  seller  and  buyer.^'  This  is  siiriilar  to  the  go&eiral  prineiple  which 
prohibits  an  agent  authorized  to  sell  from  becomiag  himself,  either 
directly  or  indireotly,  the  ipurchaser.'^  .  But  the  fact  that  one  is  the 
agent  of  another  fo  purchase  a  certain  class  of  property  does  not 
preclude  him  after  a  full  disclosure  of  all  material  matters  from  sell- 
infT  directly  to  his  principal.''  Jt  is  a  settled  principle  of  equity  that 
where  a  person  undertakes  to  act  as  an  agent  for  another  he  cannot  bs 
permitted  to  deal  in  the  matter  of  that  agency  upon  his  own  account 
and  for  his  own  benefit.  And  if  he  takes  a  transfer  of  property  in 
his  own  name  which  he  undertakes  to  obtain  for  another,  he  will  in 
equity  be  cbnsidered  as  holding  it  in  trust  for  his  principal.*** 


720.  In  General. — A  very  common  form  of  contract  is  that  known 
as  "sale  or  return,"  by  which  property  is  sold,  but  is  liable  to  be 
returned  to  the  seller  at  the  option  of  the  buyer.  In  this  class  of  eases 
the  transaction  vests  title  immediately  in  the  buyer,  who  has  the 
privilege  of  rescinding  the  sale,  and  until  this  is  exercised,  the  title 
remains  in  him.'.  In  such  cases,  the  property  in  the  goods  passes  to 
the  buyer,  the  price  is  fixed  at  the  time  of  the  sale  and  delivery,  the 
buyer  deals  with  the  goods  as  his  own,  disposes  of  them  as  he  pleases 
for  cash  or  on  credit,  is  under  no  olligation  to  give  any  account  of 
bis  disposition  of  them,  and  is  only  liable  to  pay  for  them  at  a  price 
fixed  beforej^and,  without  any  reference  to  the  price  at  which  be 
aells  them.'  Thus  where  an  innkeeper  sent  an  order  to  a  liquor  house, 

17.  Harrison  t.  McHenxy,  9  Oa.  Boshwell  t.  Bicknell,  17  Me.  344,  35 
164,  52  Am.  Dee.  435.  Am.  Dec.  262;  Crocker  v.  Oullifer,  44 

18.  See  supra,  par.  690.  He.  4!)1,  69  Am.  Dec.  118;  Hay  v. 

19.  Weaver  v.  Lapsley,  42  Ala.  601,  Thompson,  12  Cush.  (Mass.)  281,  59 


20.  Switzer  v.  Skilea,  3  OH.  (III.)  K.  7.  32,  34  N.  E.  759,  36  A.S.H.  668; 
529,  44  Am.  Dec.  723;  Sweet  v.  Ja-  Greacen  v.  Poehlman,  191  N.  Y.  493, 
oocks,  6  Paige  (N.  Y.)  355,  31  Am.  84  N.  E.  390,  14  Am.  Cas.  329;  Meyer 
Dec.  252.  See' Trusts  as  to  implied  t.  Hodge,  91  Wash.  35,  157  Pac.  42, 
and  resulting  trusts.  L.R.A.1916E  1207;  Osborne  t.  Fran- 

1.  Ouss  V.  Nelson,  200  U.  S.  298,  cis,  38  W.  Va.  312,  18  S.  E.  691,  45 
26  S.  Ct.  260,  50  U.  S.  (L.  ed.)  489;  A.  S.  R.  860. 

Foley  T.  Felrath,  98  Ala.  176,  13  So.  Notes:  83  A.  S.  R.  314,  94  A.  S.  R. 
485,  39  A.  S.  R.  39;  Ferry  v.  Hall,  188  254,  L.R.A.1916E  1209,  L.R.A.1917B 
Ala.  178,  66  So.  104,  L.R.A.1917B  047. 

620;  Gottlieb  v.  Rinaldo,  78  Ark.  123,  In  Meldram  v.  Snow,  9  Pick. 
93  S.  W.  750,  6  L.R.A.(N.S.)  273;  (Mass.)  441,  20  Am.  Dec  489,  the 
Hotchkiss  T.  Higgins,  52  Conn.  205,  court  apparently  thought  that  title  did 
.52  Am.  Rep.  582;  House  v.  Beak,  141  not  pass  under  a  contract  of  sale  or 

ni.  290,  30  N.  E.  1065,  33  A.  S.  R.  return. 

307;  Wind  v.  Tier,  93  la.  316,  61  N.     2.  House  v.  Beak,  141  HI.  290,  3D 
W.  1001,  27  L.R.A.  219;  Dearborn  v.  N.  E.  1065,  S3  A.  S.  R.  307. 
Tuner.  16  Me.  17,  33  Am.  Dee.  630; 


XX.  Contracts  op  "Saia  or  Rbturn' 


94  Am.  Dee.  671. 


Am.  Dec  187;  People  v.  Cannon,  139 
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"Send  a  half  barrel  Bourbon  whiaky;  what  is  used  I  will  account  for, 
and  ship  hack  the  rest,"  it  was  held  that  title  to  the  whisky  passed 

immediately  on  delivery,  with  an  optional  right  to  return  in  whole 
or  in  part.'  So  where  beer,  mineral  waters  or  the  like  are  sold  in 
bottles  by  the  manufacturer  and  a  so-called  deposit  is  taken  for  the 
value  of  the  bottles  which  the  buyer  is  to  receive  back  upon  a  return 
of  the  bottles,  but  there  is  no  duty  imposed  on  him  to  return  the  same, 
this  has  been  considered  a  sale  of  the  bottles  transferring  the  title.^ 
Similarly  where  goods  are  sold  under  a  contract  reeerving  to  the 
seller  a  privilege  to  retake  all  goods  unsold  by  the  buyer,  the  title 
passes  to  the  huy&t  and  does  not  revest  in  the  seller  until  he  has  emr- 
cised  his  right  of  election  and  therefore  creditors  of  the  buyer  who 
attach  the  goods  prior  to  such  election  acquire  a  valid  lien." 

721*  Distinguished  from  Other  Transactions. — ^This  class  of  trana- 
action  is  essentially  different  and  is  not  to  be  confused  with  a  delivery 
of  property  to  one  with  a  mere  privilege  or  option  to  purchase.  In 
one  case  the  title  will  not  pass  until  the  option  is  determined ;  in  the 
other  the  property  passes  at  once  subject  to  the  right  to  rescind  and 
return.*  Thus  a  letter  from  a  retail  jeweler  to  a  wholesale  dealer  in 
diamonds,  stating  that  the  former  has  a  customer  for  a  diamond,  and 
requesting  the  wholesaler  to  send  him  some  diamonds  to  keep  for 
some  time,  as  the  customer  is  slow  on  selection,  is  simply  a  request  to 
send  the  stones  with  the  option  to  purchase.  The  custody  of  the 
goods  thus  sent  is  in  the  nature  of  a  bailment,  and  the  title  remains 
in  the  sender.  Hence,  if  the  goods  are  stolen  while  in  ^ch  custody, 
without  the  fault  or  negligence  of  the  custodian,  the  sender  must 
bear  iiie  loss.^  Also  contracts  on  "sale  or  return"  are  to  be  distin- 
guished from  consignments  for  sale  which  create  merely  the  relation 
of  principal  and  agent,  the  title  to  the  property  consigned  remaining 
in  the  consignor,^  and  from  contracts  of  sale  on  condition  precedent 
that  the  property  be  satisfactory  to  the  buyer,  which  are  usu^ly  desig- 
nated as  sales  on  trial  or  approval.*  In  case  of  contracts  on  sale  or 
return,  the  additional  feature  of  a  conditional  sale  may  be  given 

3.  Hotchkiss  v.  Higgins,  52  Cono.     Note:  94  A.  S.  R.  254. 

205,  52  Am.  Rep.  682.  7.  Knigbta  v.  Piella,  111  Mich.  9, 

4.  People  V.  Cannon,  139  N.  Y.  32,  69  N.  W.  92,  66  A.  S.  R.  375.  See 
34  N.  E.  759,  36  A.  S.  R.  668.  BAiuiiarrs,  vol.  3,  p.  116,  as  to  the 

5.  Moline  Plow  Co.  v.  Rodgers,  53  liability  of  a  bailee  where-  property  iB 
Kan.  743,  37  Pac  111,  42  A.  S.  R.  stolen  witbont  his  fault. 

317.  8.  See  supra,  par.  53  et  seq.,  as  to 

6.  Foley  v."  Feb«tb,  98  Ala.  176,  13  the  distinction  between  contracts  of 
So.  485,  39  A.  S.  R.  39;  Gottlieb  v.  sale  and  consignments  for  sale  gen- 
Rinaldo,  78  Ark.  123,  93  S.  W.  750,  eraily. 

6  L.R.A.(N.S.)    273;    Hotchkiss  v.  9.  Gottlieb  v.  Rinaldo,  78  Ajk.  123, 

Higgins,  52  Conn,  205,  52  Am.  Rep.  93  S.  W.  750,  6  L.RA.(N.S.)  273. 

582}  Wind  v.  Her,  93  la.  316,  61  N.  See  supra,  par.  726  et  seq.,  as  to  sales 

W.  1001,  27  L.RA.  219.  on  appmval  gfloerally. 
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thereto  by  an  express  provision' that  the  title  shall  not  pass  until  the 
price  has  been  paid.**  A  general  custom  of  the  trade  whereby  titk 
to  property  delivered  under  a  contract  of  sale  or  return  remains  ih 
the  seller  xmtil  resold  1^  the  buyer  has,  it  seems,  been  uphd^  and 
dBFect  given  thereto  as  against  attaching  creditors  of  the  buyer.^*  ' 
722.  EzerciBe  of  PiiTilegd  of  Retnm  Oenerally.— Where  the  buytir 
is  given  the  privilege  of  returning  the  property  sold  and  thUs  avoiding 
lis^ility  for  the  price  or  demanding  a  repayment  of  Uie  price  if  paid, 
he  must  comply  with  the  express  or  implied  conditions  attached  to 
^e  return  pri^ege;  otherwise  the  sale  becomes  absolute.'*  If  the 
seller's  place  of  reddence  is  unknown,  the  buyer  to  excuse  his  failure 
to  offer  or  tender  a  return  must  show  that  he  has  used  reasonable 
diligence  to  ascertain  it'*  If  the  seller  has  notified  the  buyer  that 
he  will  not  receive  the  article  if  returned,  he  thereby  waives  the  light 
to  an  actual  return,  as  the  Uw  will  not  require  the  buyer  to  db  a 
useless  act'*  This  is  the  same  prineiple  which  applies  whore  a  buyer 
has  stated  that  he  will  not  accept  a  delivery  by  the  seller,  which  is 
held  to  excuse  the  seller  from  making  a  tender  in  order  to  hcdd  the 
buyer  liable  for  refusal  to  receive.'*  If  the  buyer  has  exercised  his 
option  or  privilege  to  return  by  a  proper  notice  and  tender,  the  refusal 
of  the  seller  to  accept  a  return  does  not  prevent  the  buyer  from'  being 
relieved  of  liability  for  the  price  or  prevent  his  recovery  of  the  sam!a 
if  it  has  been  paid.'*  Where  the  buyer  and  seller  live  at  a  distance 
from  each  other  and  the  article  was  shipped  in  the  first  instance  to 
the  buyer  by  carrier,  it  has  been  held  that  the  buyer  fully  performs 
his  duty  as  to  a  return  by  delivery  of  the  article  to  a  responsible  car- 
rier, such  as  the  one  employed  in  the  first  instance  by  the  seller,  for 
tranamisnon  to  the  seller,  for  the  reason  that  the  delivery  to  the 
carrier  ia  a  delivery  to  the  seller,  and  that  therefore  the  buyer  is  not 
liable  if  the  goods  are  lost  in  transit."  On  the  other  hand  it  has  been 
held  that  the  delivery  by  the  buy  w  of  a  portion  of  the  goods  to  a  local 
transfer  company  for  shipment  to  the  seller,  with  notice  to  the  latter 


10.  Crocker  v.  Onllifer,  44  Me.  491, 
69  Am.  Dee.  118; 

11.  Meldrnm  T.  Snow,  9  Pick. 
(Maaa.)  441,  20  Am.  Dee.  489.  In 
HotchJdss  T.  Higgins,  52  Conn.  205, 
52  Am.  Rep.  582,  the  above  Massachu- 
setts ease  ie  distinguished  from  the  or- 
dinary ease  of  a  contract  on  "sale  or 
return"  on  the  ground  that  it  was  con- 
trolled by  the  existence  of  a  custom 
nnder  which  the  title  remained  in  the 
seller.  And  see  as  to  the  proper  con- 
stmetion  of  the  Massachuaetta  case, 
L.B.Aa916E  1210  note. 

IS.  Osbom  T.  Stanly,  3S  lU.  102, 


86  Am.  Deo.  347;  Dewey  t.  £rie 
Borough,  14  Pa.  St  211,  53  Am.  Deo. 
533. 

15.  Dewey  Erie  Borongit,  14  Pa. 
St.  211,  53  Am.  Dec.  533. 

14.  Note:  1  Ii.R.A.  646. 

16.  See  supra,  par.  239. 

16.  Thornton  v.  Wynn,  12  Wheat 
183,  6  U.  S.  (L.  ed.)  595. 

17.  Gottlieb  v.  Rinaldo,  78  Ark. 
123,  93  8.  W.  750,  6  LJl.A.(N.S.) 
273.  As  to  when  delivezy  to  a  cai^ 
rier  is  delivery  to  the  buyer,  see  supra, 
par.  248  et  seq. 
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tb&tithe  goods  are  being  retained,  without  identifying  them,  does  not 
transfer  title  to  the  seller  so  as  to  protect  them  from  attachment  as 
the  property  of  the  buyer.  The  reason  idven  for  this  is  (hnt»  as  there 
was  BO  provinon  in  the  contract  that  the  delivery  for  return  might 
be  made  to  a  carrier  for  shipment  to  the  seller,  it  was  iQciim)>cnt  upon 
the  buyer  to  make  the  return  at  the  seller's  place  of  business  where 
the  ori^nal  sale  was  made.'^ 

723.  Time  for  Exercising  Privilege  to  Return.— If  the  time  within 
which  the  return  may  be  made  is  specified  a  tender  or  offer  to  return 
must  ordinarily  be  made  within  the  specified  time,'*  and  if  no  time  is 
^>e^ified,  the  law  implies  that  it  is  to  be  made  within  a  reasonable 
time.**  In  the  latter  case,  if  the  seller  does  not  want  the  property  and 
makflB  no  demand  for  it,  it  is  none  the  lees  true  that  the  buyer  will  be- 
come liable  to  pay  Uie  price  fixed,  upon  failing;  to  return  the  property 
within  a  reasonable  time.^  It  has  also  been  held  that  a  provision  au- 
thorizing a  return  by  the  buyer  "at  any  time"  gave  him  only  a  reaaon- 
aUe  time  within  which  to  act*  If  no  time  is  fixed,  it  beoomes,  it  seems, 
the  duty  of  the  buyer  to  make  the  return,  if  he  wishes  to  exercise  his 
privilege  to  do  so,  upon  a  demand  by  the  seller  for  a  return  *  While 
proper  notice  of  the  exercise  by  the  buyer  of  his  election  to  return 
DQUsfc  be  given  and  tlie  property  duly  tendered  when  the  time  for 
the  return  is  fixed,  it  has  ^nerally  been  held  that  he  may,  prior  to 
the  time  in  which  he  is  entitled  td  exercise  the  option,  give  notice  to 
the  seller  of  his  intention  to  return  the  property,  and  that  such  a 
notice  sufficiently  complies  with  the  rule  requiring  notice.* 

724.  What  Constitutes  Reasonable  Time;  Question  of  Law  or  Fact^ — 
What  is  a  reasonable  time,  where  no  time  for  the  return  is  fixed,  will 
depend  upon  the  circumstances  of  the  case,*  and  ordinarily  this  ques- 
tion is  one  of  fact  for  the  determination  of  the  jury.'  The  general 

18.  Meyer  v.  Hodge,  91  Wash.  35,     1.  House  v.  Beak,  141  III.  200,  30 


19.  Guss  V.  Nelson,  200  U.  S.  298,  2.  Brooks  v.  Trustee  Co.,  76  Wash. 
26  S.  Ct.  260,  50  U.  S.  (L.  ed.)  489;  589,  136  Pac.  U52,  50  L.R.A.(N.S.) 
Prairie  Farmer  Co.  t.  Taylor,  69  111.  594. 


157  Pac.  42,  L.R.A.1916E  1207. 


N.  E.  1065,  33  A.  S.  R.  307. 


440,  18  Am.  Rep.  621. 


3.  House  V.  Beak,  141  Bl.  290,  30  N. 
E.  1065,  33  A.  S.  R.  307. 


Notes:  33  A.  S.  R.  314,  94  A.  S.  R. 
265.  60  L.R.A.(N.S.)  594  et  seq. 


4.  Note:  50  L.R.A.(N.S.l  595. 


20.  Osbom  V.  Stanley,  35  III.  102, 


5.  House  T.  Beak,  141  III.  290,  90 
N.  E.  1065,  33  A.  S.  R.  307. 


85  Am.  Dec  347;  House  v.  Beak,  141 
lU.  290,  30  N.  E.  1065,  33  A.  S.  R. 
m7;  Greacen  v.  Poehlman,  191  N.  T. 
493,  84  N.  E.  390,  14  Ann.  Cas.  329; 
Dewey  v.  Erie  Borough,  14  Pa.  St. 
211,  53  Am.  Dec.  533;  Brooks  v.  Trus- 
tee Co.,  76  Wash.  589,  136  Pao.  1152, 
50  UR.A.(N.S.)  594. 


6.  Webster  City  First  Nat.  Bank  v. 
Butcher,  128  la.  413, 104  N.  W.  407, 1 
L.R.A.(N.S.)  142;  Greacen  v.  Poehl- 
man, 191  N.  T.  493,  84  N.  £.  390,  14 
Ann.  Cas.  329. 


Note:  94  A.  S.  R.  255. 


Note:  14  Ann.  Gas.  331. 


Notes:  94  A.  S.  R.  255;  50  L.R.A. 
(N.S.)  696. 
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rule  tbat  what  is  a  reasonable  tiixie  is  a  queetion  of  fact  psually 
applied  where  the  eircuiQataiiees  are  complicated,  and  it  seems  thai 
where  there  is  do  confiict  in  the  evidence  as  to  the  facts,- and  the  delay 

bas  been  so  great  as  to  be  unjustifiable  from  anj  point  e{  view,  or 
the  goods  have  been  returned  within  so  short  a  time  as  to  be  clearly 
reasonable,  the  question  need  not  be  submitted  to  the  jury.' 

725.  Condition  of  Property  at  Time  of  Retum^The  duty  of  the 
buyer  with  regard  to  the  return  of  the  property  requires,  ordinarily, 
that  the  property  be  returned  in  the  same  or  substantially  the  same 
condition  in  which  it  was  when  the  purchase  was  made;^  and,  un- 
doubtedly, if  the  property  is  injured  or  damaged  through  negligence 
or  misuse  by  the  buyer  his  right  to  return  is  lost  and  the  sale  becomes 
absolule*  Since  prior  to  the  offer  to  return  the  title  is  in  the  buyer, 
the  fortuitous  or  accidental  destruction  of  the  property  without  the 
negligence  or  fault  of  the  buyer  ought  not  to  excuse  his  failure  to 
return,  and  in  such  a  case  on  principle,  and  it  has  been  so  held,  the 
sale  becomes  absolute  and  the  buyer's  privilege  to  return  and  escape 
liability  for  the  price  or  recover  the  same  if  it  has  been  paid  is  lost." 
In  case  of  the  sale  of  a  stallion  for  breeding  purposes,  with  a  privilege 
to  the  buyer  to  return  the  same  provided  the  horse  is  returned  in  "as 
sound  and  healthy  a  condition"  as  at  the  time  of  the  purchase,  it  has 
been  held  that  the  buyer  assumed  only  the  risk  incident  to  his  own 
default  and  accidents,  etc.,  that  might  occur  after  the  purchase,  and 
that  therefore  his  increased  unsoundness  and  ill  health  that  result 
from  the  natural  progrt^  and  development  of  disea^  incipient  in 
the  animal  at  the  time  of  the  contract,  and  of  which  neither  buyer 
nor  seller  had  knowledge,  will  not  deprive  the  buyer  of  his  right  to 
return." 


726.  Approval  by  or  Satisfaction  of  Buyer  Generally. — Freqiiently 
in  contracts  of  sales  it  is  stipulated  that  the  article  shall  be  satisfactory 
to  tlic  buyer,  and  it  is  held  that  such  a  provision  does  not  affect  the 
mutuality  of  the  contract.^'  A  stipulation  that  the  article  shall  be 


9.  Ray  v,  Thorapsnn,  12  Cnnh.  or  approval,  under  which  the  title  does 
(Mass.)  281,  50  Am.  Dee.  187  (horse  not  pass  to  the  buyer  until  he  has 
injured  through  the  buyer's  misuse),  ezennsed  his  option  to  purebase.  See 

IJote:  3  L.K.A.(N.y.j  ti(8,  infra,  par.  732. 

10.  FoIpv  v.  Felrath.  ^'^  Ah.  ]'^6.  11.  Rosenthal  v.  Rambo,  165  Ind. 
13  So.  485,  39  A.  S.  H.  39  (loss  while  584,  76  K.  E.  404,  3  L.R.A.(N.S.) 
in  hands  of  the  carrier  in  transit  to  678. 

the  buver).  See  also  Nutting  v.  Wat-  12.  Uvesley  v.  Johnston,  45  Ore.  30, 

son.  etc.,  Co.,  84  Neb.  404,  121  N.  W.  76  Pae.  13,  106  A.  8.  B.  647,  65 

682,  25  LJiA.(N.S.)  823  (death  of  UtA.  783. 


XXI.  Sales  on  Approval 


7.  Note:  14  Ann.  Cas.  332. 

8.  Note:  3  L.R.A.(N.S.)  678. 


a  horse).  It  is  otherwise,  however, 
where  the  contract  of  sale  is  on  trial 
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sft^ffietory,  wi^nt  stating  to  whom,  means  that  it  shall  be  satis- 
factory to  tlie  buyeT;*'  but  if  the  buyer  dies  before  approval  the  right 
of  =  approral  passes  to  tod  is  to  be  exercised  by  his  personal  repre- 
sentative.** The  question  has  frequently  arisen  as  to  the  extent  of 
the  right  of  the  buyer  to  reject  the  article  as  unsatisfactoiy;  and  a 
distinction  is  sometimes  made  when  the  provision  is  that  the  article 
to  be  famished  shall  be  approved  or  meet  ike  approval  of  the  buyer 
himself  and  when  it  is  to  be  approved  by  some  third  person ;  also  in 
some  cases  a  distinction  is  made  based  primarily  on  the  nature  of  the 
article.^*  The  law  of  the  place  where  the  contoact  is  to  be  performed 
will  be  applied  to  the  interpretation  of  a  provision  that  performance 
shall  be  satisfactory  to  the  buyer,  and  not  that  of  the  residence  of  the 
seller,  or  of  the  place  where  the  contract  was  negotiated.** 

727.  Reasonableness  of  Buyer's  Groonds  for  Rejection  Generally. — 
The  authorities  are  not  in  accord  on  the  question  whether  the  dis- 
satisfaction of  the  buyer,  where  he  is  in  fact  and  in  good  faith  dissatis- 
fied, must  be  based  on  reasonable  grounda  Some  authorities  take  the 
view  that  if  the  article  is  such  as  the  buyer  ought  to  be  satisfied  with, 
that  is,  if  there  is  no  reasonable  ground  on  which  to  base  his  dissatis- 
faction, he  is  bound  to  accept  it.'^  The  better  view,  however,  is  that, 
if  there  is  no  bad  faith,  and  the  buyer  is  honestly  dissati^ed,  his 
judgment  is  conclusive  irrespective  of  whether  he  had  reasonable 
grounds  for  dissatisfaction  or  not.**  Thus  where  the  contract  was  for 

IS.  Campbell  Printing  Press  Co.  v.  17.  Notes:  33  Am.  Rep.  354;  54 
Thorp,  36  Fed.  414,  1  L.TI.A.  645;  Am.  Rep.  712. 

Kidder  Press  Co.  v.  Reed,  133  Ky.  360,  18.  Campbell  Printing  Press  Co.  v. 
117  S.  W.  950,  134  A.  S.  R.  450;  Thorp,  36  Fed.  414,  1  L.R.A.  645; 
Singerly  v.  Thayer,  108  Pa.  St.  291,  2  Zaleaki  v.  Clark,  44  Conn.  218,  28 
Atl.  230,  56  Am.  Rep.  207  mem.,  54  Am.  Rep.  446;  Imnan  Mfg.  Co.  v. 


14.  Adams  Radiator,  etc.,  Works  v.  (N.S.)  1140;  Hollingsworth  v.  Col- 
Sclmader,  155  Pa.  St.  394,  26  Atl.  745,  thurst,  78  Kan.  455,  96  Pac.  851,  130 
35  A.  S.  R.  893.  In  this  case  it  is  hdd  A.  S.  R.  382,  18  Ii.R.A.(N.S.)  741; 
that  contraot  to  install  a  heater  Kidder  Press  Co.  v.  Re^,  133  Ky. 
which  is  to  be  satisfactory  to  the  350,  117  S.  W.  950,  134  A.  S.  R.  450; 
buyer,  a  householder,  who  dies  before  Brown  v.  Foster,  113  Mass.  136,  18 
the  heater  is  tested,  is  not  complied  Am.  Rep.  463;  Gibson  t.  Cranage,  39 
'with  if  the  heatA'  is  not  satisfactory  Mich.  49,  33  Am.  R^.  351;  Singerly 
to'liiB  exeentor  and  deviaee  by  whom  it  v.  Thayer,  108  Pa.  St.  291,  2  A^.  230, 


15.  See  the  paragraphs  immediately  715  note ;  Adams  Radiator,  etc..  Works 
following.  T.  Schnader,  155  Pa.  St.  394,  26  Atl. 

16.  Inman  Mfg.  Co.  v.  American  745,  35  A.  S.  R.  893 ;  Osborne  v.  Fran- 
Cereal  Co.,  133  la.  71, 110  N.  W.  287,  eis,  38  W.  Va.  312,  IS  S.  E.  591,  45 
12  Ann.  Cas.  387,  8  L.Rj^.(N.S.)  A.  S.  R.  869 ;  Barrett  t.  Raleigh  Coal, 
1140.  As  to  what  law  epveraa  the  etc.,  Co.,  51  W.  Va.  416,  41  S.  B.  220, 
funeral  validity  and  operation  of  con-  90  A.  6.  B.  802;  Exhaust  Ventilator 
traeta  of  sale,  see  supra,  par.  9  «t  se^.  Oo.  v.  Chie^,'  etc.,  &  Co.,  46  Wis. 


Am.  Rep.  715  note. 
Note:  17  L.R.A.  208. 


American  Cereal  Co.,  133  la.  71,  110 
N.  W.  287, 12  Ann.-  Cas.  387,  8  UR.A. 


is  tested. 


66  Am.  Rep.  207  mem.,  54  Am.  Rep. 


430 


If-  :  ;  4  Tiff 


the  poTcbaae  of  a  suit  of  clothes  to  be  made  to  the  sati&fftcttoxi;  of  the 
buyer,  it  has  been  held  that^  though  the  clothes  when  made  were  such 
88  the  buyer  ought  to  hare  been  satisfied  with,  he  still  bad  the  rigfalt 
(0  reject  them  as  unsatisfactory.^*  So  where  a  sculptor  executed  a 
bust  of  the  defendant's  deceased  husband,  under  an  agreement  thEtt 
she  should  not  be  bound  to  accept  it  unless  she  was  satisfied  with  it, 
and  it  appeared  that  the  bust  was  axtistically  executed,  was  a  correct 
copy  of  the  photognq)h  furnished  by  the  defendant,  and  was  a  good 
likeness,  but  owing  solely  to  want  of  color  in  the  material,  lacked  life- 
like expression  and  the  defendant  alleged  that  she  was  not  satisfied 
with  it,  and  refused  to  take  it,  her  dissatisfaction  being  based  od 
reasons  explicable  to  all  busts,  it  was  held  lhat  no  action  would  lie 
for  the  price.***  The  same  has  been  held  true  where  the  contract  wies 
for  a  portrait  to  be  satisfactory  to  the  buyer,^  and  as  regards  a  contract 
for  the  purchase  brick ;  *  and  for  the  purchase  of  machinery  to 
work  to  the  satisfaction  of  the  buyer,'  such  as  farm  machinery,*  or 
printing  presses,  rollers,  etc.,  connected  with  a  printing  establish- 
ment,* and  for  Uie  sale  and  installation  of  a  heating  plant  to  be  satis- 
factory to  the  buyer.*  And  it  had  been  held,  where  machinery  is 
sold  on  approval,  with  a  provision  that  it  need  not  be  accepted  by  the 
buyer  if  not  satisfactory,  that  it  ia  not  his  duty  to  point  out  the  par- 
ticular defects  objected  to.'  Where  a  contract  for  the  sale  and  instal- 
lation of  a  heating  plant  capable  of  heating  the  house  to  a  certain 
temperature  provided  for  the  payment  of  the  price  where  the  buyer 
acknowledged  his  satisfaction  with  it  "or  the  fitness  of  the  work 
demonstrated,"  it  was  held  that  tiie  latter  o6fered  a^  alternative  .to 
the  buyer's  acknowledgment  of  satisfaction,  and  after  a  proper  demon- 
stration the  price  could  be  recovered.^  The  purchaser  in  a  contract 
for  the  sale  of  machinery  which  shall  be  satisfactory  to  him  cannot 
be  shown  by  parol  to  have  believed  that  the  seller  understood  by  its 

218,  28  N.  W.  343,  57  Am.  Rep.  257  Cereal  Co.,  133  la:  71,  110  N.  W.  287, 
mem.,  54  Am  Rep.  717  note.  12  Ann.  Cas.  387;  8  L.R.A.{N.S.) 

Notes:  33  Am.  R^.  353;  54  Am.  1140.  . 
Rep.  711;  14  A.  S.  R.  424  ;  35  A.  S.     4.  Osborn  t.  Francis,  38  W.  Va. 
R,  898;  1  L.R.A.  645;  17  L.R.A.  208.    312,  18  S.  E.  591,  46  A.  S.  R.  869. 

19.  Brown  v.  Foster,  113  Mass.  136,  See  also  Wood  Reaping,  etc,  Mach. 
18  Am.  Rep.  463.  Co.  v.  Smith,  50  UichTSQG,  IB  Jl.  W. 

20.  Zaleski  t.  Clark,  44  Conn.  218,  906,  45  Am.  Rep.  57. 

26  Am.  Rep.  446.  6.  Campbell  Printing  Press  Co.,  v. 

1.  Gibson  v.  Cranage,  39  Mich.  49,  Thorp,  36  Fed.  414,  1  Ji.R.A.  645; 
33  Am.  Rep.  351;  Pennington  V.  How-  Kidder  Press  Co.  v.  Reed,  133  Ky. 
land,  21  R.  I.  65,  41  AU.  891,  79  A.  350,  117  S.  W.  950,  134  A.  S.  R.  450. 
8.  R.  774.  6.  Adams  Radiator,  etc.,  Woiks  v. 

Note:  14  A.  S.  R.  424.  Schnader,  165  Pa.  St.  394,  26  Atl.  746, 

2.  Barrett  v.  Raleigh  Coal,  etc.,  Co.,  35  A.  S.  R.  893. 

61  W.  Va.  416,  41  S.  E.  220,  90  A.  S.     7.  Note:  50  L.R.A.(N.S.)  809. 
B.  802.  8.  Hawkins  v.  Graham,  149  Mass. 

S.  Inman  Mfg.   Co.  t.  American  284,  21  N.  £.  312,  14  A.  S.  422. 

.... 
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terms  that  the  innchtnery  would  be  satisfactory  if  it  did  oert^in  work, 
«V8n  under  a  statute  providing;  that,  when  the  terms  of  an  aaroement 
Jaay  been  intended  in  a  different  sense  by  the  parties  to  it,  that  sense 
is  to  prevail.  af!»indt  either  pnrty,  in  which  he  had  reason  to  suppose 
tiie  oilier  understood  it,  which  is  considered  merely  as  announciog 
thp  fniiiiTinn  law  rule  a&  applied  to  ambiguous  expressions.* 

728.  Qualification  of  General  Rule,— Sometimes  a  distinction 
has  iieen  made  between  cases  where  the  buyer's  satisfaction  with  the 
article  purchased  involves  the  feelinp;s,  taste  or  sensibilities  and  those 
in  which  are  involved  the  groescr  considerations  of  <^rative  fitness  or 
me<'htini(al  utility  "which  are  capable  of  being  seen  tuid  appreciated 
by  others.!*  ^j^^  \i  \^  i\if^i  while  in  the  former  case  the  reason- 
ableness of  the  buyer's  ground  for  dissatisfootion  cannot  be  Inquired 
into,  it  is  ordinarily  otherwise  in  the  latter  class  of  co^,  aa  the  seller 
is  supposed  to  undertake  that  he  will  act  reasonably  and  fairly  and 
found  his  determination  on  grounds  which  are  just  and  refisonable, 
and  thence  springs  a  necessary  implication  that  his  decision,  in  ii'unl 
of  correctnes  and  adequacy  of  the  grounds,  is  open  to  consideration 
and  subject  to  the  judgment  of  judicial  triers."  Even  in  the  latter 
class  of  cases,  however,  the  buyer  may,  when  such  is  shown  to  have 
been  the  intention  of  the  parties,  reserve  the  right  of  rejection  with- 
out having  the  reasonableness  of  his  decision  subject  to  inquiry." 
But  where  a  contract  for  the  sale  of  hops  to  be  grown  provided  that 
the  buyer  could  reject  them  if  he  determined  that  they  were  not  of 
the  required  quality,  it  has  been  held  that  the  purchaser  had  no  right 
to  reject  them  capriciously  and  without  sufficient  reason." 

729.  Good  Faith  of  Buyer, — Where  the  provision  is  that  the  article 
shall  be  satisfactory  to  the  buyer,  the  better  view  seems  to  be  tlmt  the 
buyer  does  not  have  an  absolute  and  arbitrary  right  to  reject  the 
ortii-tc  03  unsatisfactory,  and  his  expression  of  dissatisfaction  is  not 
conclusive  if  the  article  was  in  fact  satisfactory  and  his  rejection  was 
not  in  good  faith  but  solely  for  tlie  purpose  of  avoiding  liability  on 
bis  agreement  to  purcliose.**  The  burden,  however,  of  showing  bad 

9.  Inman  Mfff.   Co.  v.  American  Atl.  891,  79  A.  S.  R.  774. 

Cereal  Co.,  133  la.  71,  110  N.  W.     11.  Wood  Reaping,  etc,  Maeh.  Co. 

287.  12  Ann.  Cas.  387,  8  L.U.A.(N.S.)  v.  Smitli,  50  Midi.  5ii5,  15  N.  \V.  l)l)U, 

1140.  45  Am.  Hep.  57;  Pennington  v.  IIow- 

10.  Wood  Reaping,  etc.,  Mach.  Co.  land,  21  R.  I.  85,  41  AU.  891,  70  A. 
v.  Smith,  50  Mich.  505,  16  N.  W.  908,  S.  R.  774. 

45  Am.  Rep.  57;  Oerisch  v.  Heruld.  82      12.  Wood  Reaping,  etc.,  Mnch.  Co. 

N.  .1.  L.  G05.  83  Atl.  802,  Ann.  Cas.  r.  Smith,  50  Mic-h.  5ti5,  15  N.  W.  900, 

19130  ()27  and  note;  Duplex  Safety  45  Am.  Rep.  57. 

Boiler  Ci».  v.  Garden,  101  N.  Y.  337,  4      13.  Uvealey  v.  Johnston,  45  Ore,  30, 

N.  K.  74!),  54  Am.  Rep.  709;  Livesley  78  Pac  13,  ltf6  A-  S.  B.  047,  U5 

V.  Johnston.  45  Ore.  31).  76  Pac.  13.  106  L.R.A.  783. 

A.  S.  R.  047,  65  L.R.A.  783;  Pen-      14.  Inman  Mfg.  Co.  v.  American 

niogton  V.  liowtand,  21  ii.  L  65,  41  Cereal  Co.,  133  la.  71,  UO  K.  W.  287, 
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faith  in  the  refusal  to  arrept  is  upon  the  seller;  the  buyer,  when  he 
refuses  to  accept  the  article  on  the  ground  that  it  was  unsatisfactory, 
is  not  required  to  show  that  he  acted  in  good  faith  in  rejecting  the 
article  or  that  it  was  not  in  fact  satisfactory  to  him.'*  In  other  cases 
the  view  is  taken  that  where  it  is  stipulated  that  an  article  to  be  fur- 
nished shall,  unqualifiedly,  be  satisfactory  to  the  buyer,  the  right  to 
reject  the  article,  as  not  being  satisfactory,  cannot  be  inquired  into; 
but  the  party's  own  determination  must  be  taken  as  final  and  con- 
clusive; that  in  such  cose  it  is  supposed,  and  such  is  the  construction, 
that  the  party  has  reserved  to  himself  an  unqualified  option,  and  is 
not  willing  to  leave  his  freedom  of  choice  to  any  contention,  or  to  be 
subject  to  any  investigation  whatever,  and  the  court  has  no  right  or 
power  to  say  that  the  article  was  of  a  quality  or  character  tliat  ought 
to  have  been  accepted  as  satisfactory;  that  is  a  matter  expressly  re- 
ser\*ed  to  the  buyer  to  decide  for  himself,  and  the  motive  for  his 
deciuon,  whether  good  or  bod,  is  placed  by  the  contract  beyond  ques- 
tion or  investigation.'* 

730.  Approval  by  or  Satisfaction  of  Third  Person  Generally. — Even 
though  tlie  rule  prevails  that  the  motive  of  the  buyer  in  rejecting 
the  article  cannot  be  inquired  into  where  the  provision  is  that  the 
article  is  to  be  satisfactory  to  him,*'  this  principle  does  not  apply, 
in  its  unqualified  form,  in  a  case  where  tlie  contracting  parties  Imve 
Btipululod  that  the  article  to  be  supplied  shall  be  such,  in  respect  lo 
tlie  quality  or  othenvise,  as  shall  be  approved  by  or  satisfactory  to 
some  third  person,  though  that  third  person  may  be  an  agent  or  au 
employee  of  one  of  the  piirtics  to  the  contract.  In  such  case,  though 
it  is  made  a  condition  precedent  that  the  article  shall  be  approved  by 
tlie  pei:soii  designated,  yet  if  it  can  be  shown  that  the  approval  has 
been  withheld  froiii  motives  of  sellish  interest,  bias,  partiality  or  cor- 
ruption, Uie  parly  prejudiced  by  such  action  may  notwithstanding 
the  absence  of  such  approval  recover  on  the  contract  for  the  ndnac- 
ccptance  of  the  article  furniphed.  In  such  contracts,  it  is  an  implied 
condition  that  the  person  designated  to  approve  shall  act  with  entire 
good  fuitii  lo  both  of  the  contracting  parties.'*   It  is  not  essential, 

12  Ann.  Cos.  387,  8  L.R.A.(N.S.)  Cereal  Co,  133  In.  71,  110  N.  W.  287 

1140;  Holiiri{!:3wnrih  v.  Otiihurst.  78  12  Ann.  Cus.  387,  8  L.K.A.(N.S.) 

Knn.  455,  ftfi  Pae.  851,  130  A.  S.  R.  1140. 

382.  18  L.i{.A.(N.S.)  741;  IJvesley  v.  16.  Baltimore,  etc.,  R.  Co.  v.  Bry- 

Jolmston,  45  Ore.  30,  Hi  Piic.  13.  106  don,  G5  Md.  11)8,  3  Atl.  306,  57  Am. 

A.  K.  It.  (i47,  <i5  L.R.A.  783;  Adams  Hep.  318;  Wood  Reaping,  ete.,  Mach. 

Radiiitor,  eic,  Works  v.  Srlinader,  155  C».  v.  Sn.ilb,  50  Mich.  565,  15  N.  W. 

Pa.  St.  3i)4,  20  Atl.  745,  35  A.  S.  H.  906,  4a  Ara.  Rep.  57.  See  also  Lvnn  v. 

803.  Bultiiimre,  etc.,  R.  Co.|  00  Md.  404,  45 

Notes:  33  Am.  Rep.  354  ;  64  Am.  Am.  Rep.  74L 

Rep.  713;  45  A.  S.  U.  871;  17  L.ItA.  17.  See  the  not  pneeding  pan- 

21ti.  grapli. 

Ifi.  Inman  Mf^.  Co.  v.  American  18,  Baltimore,  ete.,  B.  Co.  t.  Bry- 
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where  the  article  is  rejected  by  such  third  persQn  in  bad  l^ith,  that 
the  rejection  should  have  been  procured  through  any  action  of  the 

buyer  or  any  collusion  between  him  and  such  &ird  person ;  and  the 
rejection  may  be  in  bad  faith  though  it  may  not  have  proceeded  from 
a  design  to  injure,  deceive,  or  defraud  the  seller,  but  it  is  sufficient 
to  constitute  a  fraudulent  rejection  if  it  was  made  to  advance  some 
interest  of  the  third  person  or  unjustly  to  benefit  the  buyer.^*  Thus 
where  a  railroad  company  entered  into  a  contract  for  the  purchase 
of  coal  and  it  was  provided  that  the  coal  to  be  furnished  should  be 
satisfactory  to  its  master  of  transportation,  the  judgment  of  such  officer 
in  rejecting  the  coal  tendered  must  be  exercised  fairly  and  honestly ; 
and  the  same  has  been  held  true  when  a  contract  for  the  purchase  of 
ice  after  providing  for  the  delivery  of  good  stock  of  a  certain  thickness 
further  provided  that  the  ice  tendered  should  be  approved  by  an  agent 
of  the  buyer>  The  burden  is  on  the  seller  to  prove  ^at  the  £ird 
person's  rejection  was  in  bad  faith  and  such  proof  must  be  clear  and 
satisfactory.'  This  is  in  pursuance  of  the  general  principle  that  the 
presumption  is  always  against  fraud,  and  that  it  is  not  to  be  assumed 
on  doubtful  evidence,  but  Hie  facts  constituting  it  must  be  clearly 
and  satisfactorily  established.*  The  fact  that  no  reasonable  grounds 
for  the  third  person's  rejection  existed  has  been  held  insufficient  to 
show  that  the  rejection  was  fraudulent  or  in  bad  faith.^ 

731.  Reasonablaness  of  Third  Person's  Grouoda  for  Rejection.— As 
regards  the  reasonableness  of  the  rejection  of  the  article  tendered 
the  better  view  is  that  in  the  absence  of  fraud  or  bad  faith  in  the  con- 
duct of  such  third  person,  in  respect  to  the  fact  of  his  approval  or 
the  withholding  it,  his  judgment  or  determination  is  to  be  accepted  as 
final  and  conclusive.  No  mere  error  or  mistake  of  judgment  will 
vitiate  his  determination.  The  very  object  of  his  appointment  is 
to  prevent  and  exclude  contention  and  litigation ;  hence  nothing  short 
of  fraud  or  mala  fides  in  the  exercise  of  his  power  to  reject  or  approve 

don,  65  Md.  198,  611,  3  Atl.  306,  9  1.  Lynn  v.  Baltimore,  etc.,  R.  Co., 

Atl.  126,  57  Am.  Rep.  318;  Livealey  v.  60  Md.  404,  45  Am.  Hep.  741. 

Johnston,  45  Ore.  30,  76  Pac.  13,  106  2.  Inman  Mfg.   Co.   v.  American 

A.  S.  R.  647,  65  L.R.A.  783;  Bsirrett  Cereal  Co.,  133  la.  71,  110  N.  W.  287, 

T.  Raleigh  Coal,  etc.,  Co.,  51  W.  Va.  12  Ann.  Gas.  387,  8  L.R.A.(N.S.) 

416,  41  S.  E.  220,  90  A.  S.  R.  802.  1140;  Lynn  v.  Baltimore,  etc.,  R.  Co., 

19.  Lynn  v.  Baltimore,  etc.,  R.  Co.,  60  Md.  404,  45  Am.  Rep.  741. 

60  Md.  404,  4S  Am.  Rep.  741  (holding  3.  Lynn  v.  Baltimore,  etc.,  B.  COb, 

that  it  was  reversible  error  to  instrnet  60  Md.  404,  45  Am.  Rep.  741. 

that  to  constitute  fraud  the  jury  must  4.  Lynn  v.  Baltimore,  etc.,  B.  Co., 

find    that    the    rejection    pxoeeeded  00  Md.  404,  45  Am.  Rep.  741.    As  to 

"from  a  design  to  injure,  deceive  or  whether  reasonable  grounds  for  the 


20.  Baltimore,  etc.,  R.  Co.  v.  Bry-  exist,  see  the  vext  following  para- 
don,  tf5  Md.  198,  611,  3  Atl  306,  9  AtL  graph. 
126,  07  Am.  Rep.  318. 
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the  article  contracted  for  will  dispense  with  the  strict  legal  effect  of 
the  condition  precedent.*  LiJcewiae  his  approval,  in  the  absence  of 
fraud  or  bad  faith,  is  conclusive  on  the  buyer.* 

732.  General  Duty  of  Buyer  m  to  Carei  Use  and  Ratoni.— Ordinarily 
where  personal  property  is  delivered  npoD  the  understanding  that  if 
it  proves  satisfactory  or  suitable  to  the  wants  of  the  receiver  he  will 
keep  it  and  pay  for  it,  but  if  unsatisfactory  he  will  return  the  identi(!al 
property,  a  mere  bailment  is  created,  and  title  does  not  pass  until  he 
has  exercised  his  option,  or  until  the  fised  or  a  reasonable  time  in 
which  to  exercise  it  has  elapsed.'  And  for  the  reason  that  the  tiUe 
does  not  pass,  any  loss  or  damage  from  any  cause  except  through  neg- 
ligence of  the  buyer  rests  upon  the  seller.*  If 'the  buyer  notifies  the 
seller  that  the  article  is  unsatisfactory  he  is  not  required,  it  seems, 
to  make  an  actual  return  of  the  article  unless  so  required  by  the 
contract  but  may  hold  it  subject  to  the  order  of  the  seller.*  If,  how- 
ever, the  contract  provides  for  a  return  of  the  goods  if  not  satisfactory, 
the  buyer  cannot  relieve  himself  of  liability  for  the  price  unless  be 
returns  or  offers  to  return  them,  and  the  offer  to  return  must  be 
unconditional,  and  ordinarily  the  buyer  has  no  right  to  retain  posses- 
sion* as  security  for  a  claim  he  may  have  against  the  seller  growing 
out  of  the  contract."  Where  the  buyer  agrees  to  pay  for  the  M-ticle 
at  the  expiration  of  a  certain  time  on  condition  that  it  is  satisfactory 
the  contract  to  pay  becomes  absolute  at  the  expiration  of  that  time, 
nnless  within  a  reasonable  time  he  offers  to  return  it  and  gives  notice 
of  his  dissatisfaction.^^  And  if  the  buyer  keeps  the  article,  without 
notice  of  his  dissatisfaction,  he  cannot  recoup  damages  in  an  action 
for  the  price  by  reason  of  ite  failure  to  work  as  it  ought,  but  is  bound 
to  pay  the  full  price.^* 

733.  Duty  as  to  Trial  of  Article. — Where  machinery  is  sold  and 
guaranteed  to  work  satisfactorily  to  the  buyer,  it  is  ordinarily  the 

6.  Lynn  v.  Baltimore,  etc.,  R.  Co.,  while  in  the  hands  of  the  carrier  b> 

60  Md.  404,  45  Am.  £ep.  741;  Livesley  whom  the  buyer  reshipped  to  the 

v.  Johnston,  45  Ore.  30,  76  Pac.  13,  seller). 

106  A.  S.  R.  647,  65  L.R.A.  783;  Bar-  Note:  6  L.R.A.(N.S.)  273. 

rett  V.  Raleigh  Coal,  etc.,  Co.,  51  W.  It  is  otherwise  when  the  contract  is 

Va.  416,  41  S.  E.  220,  90  A.  S.  R.  802L  one  of  "sale  or  return,"  under  which 

6.  Nofsinger  v.  Ring,  71  Mo.  149,  the  title  vests  in  the  biqrer,  subject  to  t 
36  Am.  Rep.  456.  right  mere^  to  return.    See  supra, 

7.  Sturm  v.  Boker,  150  TJ.  S.  312,  par.  725. 

14  S.  Ct.  99,  37  U.  S.  (L.  ed.)  1093;     9.  Note:  1  L.B.A  646. 
GottUeb  V.  Rinaldo,  78  Ark.  123,  93     10.  Note:  50  L.R.A.(N.S,)  809,  811. 


8.  Sturm  v.  Boker,  150  U.  S.  312,  12.  Campbell  Printing  Press  Co.  v. 

14  S.  Ct.  99,  37  U.  S.  (L.  ed.)  1093;  Thorp,  36  Fed.  414, 1  L.B.A.  645. 

Gottlieb  r.  Rinaldo,  78  Ark.  123,  93  Note:  50  LJLA(N.S.)  813. 
S.  W.  750,  6  L.B.A.(N.S.)  273  (loss 


S.  W.  750,  6  L.R.A.(N.S.)  273. 
Note:  6  L.R.A.(N.S.)  273. 


11.  Dewey  t.  Erie  Borough,  14  Pa- 
St.  211,  53  Am.  Dec.  533. 
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duty  of  Ihe  buyer  to  test  the  mfichine  fairly.*'  And  it  seems  that 
where  the  contrAot  requires  the  trial  of  the  machine  for  a  certain 
period  of  time,  it  ia  the  duty  of  the  purchaser  to  pive  the  machine  this 
trial. *^  And  ordinarily,  he  cannot  reject  it  before  the  expiration  of 
the  entire  time  fixed  for  the  trial,  on  the  ground  that  it  does  not 
comply  with  the  agreement  and  it  is  useless  to  proceed."  Where  a 
contract  for  the  sale  and  inMallation  of  a  heater  for  a  dwelliuj^  house, 
to  he  satisfactory  to  the  buyer,  further  prondes  that  it  shall  have  a 
fair  and  reasonable  trial,  this  contemplates  a  trial  by  the  householder 
under  the  supervision  and  attendance  of  the  ordinary  household  serv- 
ants and  does  not  require  that  the  buyer  employ  skilled  plumbers 
and  engineers  to  operate  it.**  Where  an  article  was  delivered  under 
on  agreement  to  try  it  within  a  specified  time  according  to  directions, 
and  to  pay  for  it  if  it  works  according  to  representations,  it  has  been 
held  that  the  buyer  ia  not  required  to  make  the  test  before  returning 
the  article,  where,  from  a  teat  of  a  similar  article  by  others,  it  is  coq- 
dusivoly  demonstrated  that  the  article  is  incapable  from  its  construc- 
tion of  complying  wHth  the  agreement.'* 

734.  What  Constitutes  Approval  by  Buyer  Generally. — ^W^here  the 
time  within  which  the  buyer  is  to  be  permitted  to  try  or  test  the 
article  and  express  his  disapproval  and  give  notice  tlicrcof  is  fixed 
by  the  contract,  he  must  comply  with  such  requirements;  otherwise  his 
retention  of  the  property  after  the  time  fixed  will  be  considered  as  an 
approvul  and  acccptani-e  making  the  sale  absolute.'^  And  while 
the  buyer,  if  no  time  is  fi.\cd  for  the  rejection  of  the  article  as  un- 
satisfactory, has  a  reasonable  time  to  act,'*  he  is  entitled  to  try 
it  for  a  ivasonable  time  only,  and  if  he  uses  it  for  an  unreason- 
able Lime,  such  use  constitutes  an  accoptani-e.**  And  though  the 
contract  contains  no  cxiiress  provision  for  notice  by  the  buyer  of 
liis  dissatisfaction  or  rejcclion,  he  is  required  lo  give  such  notice  within 
a  reasonable  time;  oiherwijic  he  will  be  dcciued  to  have  ucccptud.' 
Ordinarily  one  purchasing  property  on  trial  for  a  certain  period  of 
time  baa  the  full  period  agi-ced  on  for  the  trial|  and  in  the  absence 

13.  Auto-Fedan  Hny  Press  Co.  v.  18.  Buekstafl  v.  Russell,  151  tJ.  S. 
Wuril.  8!)  Kun.  218,  131  Puc.  6l>5,  60  62(i,  14  S.  Ct.  448,  38  U.  S.  IL.  ed.) 
L«.A.(K.S.)  783.  2J»2;  F.  0.  Evans  Piano  Co.  v.  Tully, 

14.  Buckstaff  v.  Buasell,  151  U.  S.  110  Misa.  2U7,  76  So.  833,  UK.A. 
G2(i,  14  a.  Cu  448,  36  U.  S.  (L.  ed.)  l!)18Ii  870  and  note;  Dewey  v.  Lne^ 
29>  14  Pa.  St.  211,  53  Am.  Dec.  533. 

Note:  50  L.R.A.(N.S.)  810.  Note:  60  L.R.A.(N.S.)  808. 

15.  Note:  50  L.R.A.(N.S.)  810.  19.  Note:  14  Ann.  Cas.  331. 

16.  Adams  Radiator,  etc..  Works  T.  20.  Notes:  50  L.ttJl.(N.S.J  810;  14 
Sclinad  i\  155  Pa.  St.  394,  2U  All.  746,  Ann.  Cas.  331. 

35  A  «.  R.  893.  1-  Notes:    50    L.R<A.(N.S.)  80B, 

17.  Nuie:  6U  L.BJL(N.S.)  BIO.  810;  LitJUSlSB  874. 
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of  any  sUpnlatioa  on  the  pointy  he  has  a  reasonable  Ume  after  the 
expiration  of  it  in  vhirh  to  reject  the  article.*  A  requirement  that 

the  article  purchased  shall  be  returned  "at  once"  if  unsatisfactory 
has  been  held  to  be  complied  with  if  returned  as  soon  as  this  cfui 
reasonably  be  done,  under  the  circumstances.*  Whether,  under  the 
facts  and  circumstances  of  the  case  at  bar,  the  use  of  property  beyond 
the  time  fixed  for  its  return  was  such  as  to  constitute  a  waiver  of  the 
rif^ht  to  rescind  is  generally  a  question  for  the  jury*  It  has  been 
held  that  including  in  a  mortgage  by  a  corporation  to  its  president, 
to  secure  him  against  liability  upon  indorsements  made  for  its  benefit, 
a  macliine  which  had  been  bought  on  approval  to  be  returned  if  it 
did  not  prove  satisfactory  does  not,  if  made  before  the  test  to  deter- 
mine whether  it  was  satisfactory  or  not  was  completed,  conclusively 
show  acceptance  of  the  machine,  so  as  to  preclude  its  return.*  Ordi- 
narily, however,  a  sale  or  mortgage  of  the  property  by  the  buyer 
would  be  conclusive  evidence  of  his  acceptance  of  the  same  as 
satisfactory.* 

735.  Effect  of  Continiied  Use.— After  the  buyer  subjects  the  prop- 
arty  to  the  q}ecified  tests  or  has  notified  the  seller  of  his  disapproval 
and  intention  not  to  accept  the  article,  he  must  hold  it  as  the  prop* 
erty  of  the  seller,  and  he  cannot  thereafter  exercise  rights  with  respect 
to  it  inconsistent  with  his  repudiation  of  the  sale,  and  at  the  same 
time  rely  on  his  right  to  reject,  and  cffdinarily  if  he  does  so,  he  wilt 
be  held  to  have  accepted  and  approved  the  article.^  Thus  where  a 
buyer  of  an  engine  on  approval,  who  tried  it,  and  then,  after  notify- 
ing the  seller's  agent  that  he  would  not  accept  it,  with  no  special 
exigency  to  make  its  use  unavoidable,  used  it  to  finish  a  job,  it  has 
been  held  that  he  thereby  exercised  his  election  to  retain  the  engine, 
and  could  not  subsequently  repudiate  the  contract,  even  though  he 
had  further  time  to  try  it  under  the  contract,  if  he  declared  he  did 
not  so  desire,  and  the  subsequent  use  was  not  for  trial.*  If,  however, 
the  continued  use  of  the  article  is  at  the  request  of  the  seller  to  give 
it  a  further  trial,  the  buyer's  right  to  reject  it  as  unsatisfactory  is 
not  lost' 

a.  Note:  50  L.B.A.(N.S.)  809.        E.  1063,  60  L.R.A.(N.S.)  808;  Fox  v. 

3.  Note:  14  Ann.  Caa.  331.  Wilkinson,  133  Wis.  337,  113  N.  W. 

4.  Cedar    Rapids   Nat.    Bank       669,  14  L.R.A.(N.S.)  1107. 
Weber,  (la.)  164  N.  W.  233,  L.R.A.     Notes:  14  L.R.A.(N.S.)  1107;  36 


6.  Harrison  v.  Scott,  203  N.  T.  369,  812. 
96  N.  E.  755,  38  L.R.A.(N.S.)  1035.      8.  Fox  v.  Wilkinson,  133  WU.  337, 

6.  Note:  38  L.R.A.(N.S.)  1035.       113  N.  W.  660,  14  L.R.A.(N..S.>  1107. 

7.  Fred  W.  Wolf  Co.  v.  Monarch  9.  Notes:  14  L.RA.(N.S.)  1108;  50 
Refngemtiof  Co.,  252  lU.  491,  06  N.  LJt.A.(N.S.)  812. 


1918A  432. 
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XXII.  Contracts  for  Payment  in  Commomtibs 

736.  In  General. — form  of  contract  which  has  frequently  come 
before  the  courts  is  one  whereby  one  party  agrees  or  is  given  the  option 
to  pay  a  certain  sum  in  a  commodity  or  articles  on  which  a  price  is 
set.^"  As  a  general  rule  agreements  to  pay  a  certain  amount  in 
specific  E^cles  at  a  fixed  price  are  presumed  to  be  made  in  favor  of 
the  debtor,  and  he  may  pay  the  amount  of  the  debt  in  money,  in 
lieu  of  the  articles,  which,  by  the  terms  of  the  contract,  the  creditor 
had  agreed  to  receive.  And  if  he  tenders  the  articles  on  the  day  fixed 
by  the  agreement,  he  may  plead  it,  and  continue  his  right  to  pay  the 
property  instead  of  the  money.**  The  contract  may,  however,  be  so 
worded,  though  the  amount  to  be  paid  is  expressed,  as  to  render  the 
contract  one  for  the  absolute  delivery  of  the  commodity  at  the  price 
fixed,  the  amount  of  the  indebtedness  being  used  simply  to  determine 
the  amount  of  the  commodity  to  be  delivered,  and  as  so  construed  will 
not  give  the  debtor  the  right  to  pay  the  money  in  lieu  of  his  obli- 
gation to  deliver  the  property  or  impose  on  him  an  obligation  to 
pay  the  amount  specified  in  money  in  default  of  delivery.**  Thus 
it  has  been  held  that  a  covenant  to  pay  a  certain  sum,  "in  good 
merchantable  pig  iron,''  at  a  certain  price  per  ton,  cannot  be  dis- 
cbai^ed  at  the  option  of  the  debtor  by  tendering  the  money  in  plaice 
of  the  iron.'*  And  it  has  been  held  that  a  contract  to  pay  the  price 
of  land  in  wheat  of  a  certain  quality,  at  a  specified  price  per  bushel, 
in  annual  instalments  of  a  specified  amount,  is  equivalent  to  a  con- 
tract for  the  sale  of  the  amoimts  of  wheat  to  be  delivered  at  the  times 
and  price  specified.  The  vendor,  therefore,  is  entitied  to  the  wheat 
at  the  times  specified  for  its  delivery,  and  the  vendee  has  no  right  to 
pay  in  money,  instead  of  wheat,  the  amount  of  the  purchase  price.*^ 

737.  Loss  of  Right  to  Pay  in  Commodities. — ^Where  the  contract  is 
for  payment  in  commodities  at  a  specified  time,  it  is  not  necessary  for 
the  payee  to  demand  ot  request  delivery,  in  order  to  place  the  payor 
in  default;  a  tender  of  the  specific  articles  must  be  made  by  the  payee 
on  the  day  stipulated.**  And  if  he  makes  default  in  the  delivery  of 
the  articles,  his  right  to  make  payment  therein  is  lost  and  his  obligac 

10.  Aldrich  v.  Albee,  1  Greenl.  12.  Cole  v.  Ross,  9  B.  Mon.  (Ky.) 
(Me.)  120,  10  Am.  Dec  45;  Pierce  v.  393,  50  Am.  Dee.  517;  Noonan  v.  IIs- 
Mai-ple,  148  Pa.  St.  69,  23  Atl.  1008,  ley,  17  Wis.  314,  84  Am.  Dec  742; 
33  A.  S.  R.  808.  Starr  v.  light,  22  Wis.  433,  99  Am. 

11.  Hoys  V.  Tuttle,  8  Ark.  124,  46  Dec  55. 

Am.  Dec.  309;  Pinney  v.  Gleason,  5  13.  Cole  v.  Ross,  9  B.  Ifon.  (Ky.) 

Wend.  (N.  Y.)  393,  21  Am.  Dee.  223;  393,  50  Am.  Dec  517. 

Roberts  v.  Beatty,  2  Pen.  &  W.  (Pa.)  14.  Starr  v.  Ught,  22  Wis.  433,  99 

63,  21  Am.  Dec  410  j  Smith  v.  Cool-  Am.  Dec.  55. 

idge,  68  Vt  516,  36  Atl.  432,  64  A.  S.  16.  Roberts  v.  Beatty,  2  PemL  &  W. 

B.  902.  (Pa.)  63,  21  Am.  Dee.  410. 
Note:  21  Am.  Dec  422. 
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tion  becoitaea  solvable  ottly  as  a  mon^  obligation.^*  The  contract  to 
pay  a  certain  amount  in  commodities  being  entire  the  payor  has  no 
right  to  require  the  payee  to  accept  a  part  of  the  articles  and  the 
bcJanee  in  money.^'  A  plea  of  tender  of  spedfio  articles  must  state 
that  they  wen  kept  ready  until  the  uttermost  oonTenient  time  ot  the 
day  of  payment.** 

738.  Dami^^  Recoverable. — ^The  authorities  are  not  in  accord  as 
to  the  amount  recoverable  under  contracts  to  pay  a  certiiin  amount  in 
•rtieles  at  a  designated  price.  The  better  view  seems  to  be  that  upon 
the  debtor's  default  the  designation  of  the  amount  of  the  indebted- 
ness may  be  recovered  by  the  creditor,  though  the  market  price  of 
the  articles  which  the  debtor  could  have  delivered  in  satisfaction  was 
less  than  the  price  placed  thereon  in  the  contract;  ihe  contract  in 
such  a  case  is  considered  one  to  pay  the  amount  expressed  with  an 
x>ption  to  the  debtor  to  discharge  it  by  delivery  of  the  articles  at  the 
price  fi^ed  which  is  lost  and  of  no  avail  to  him  whatever  if  he  fails 
to  deliver  the  articles,  or  the  amount  stipulated  to  be  paid  is  con- 
sidered as  recoverable  as  liquidated  damages.**  And  likewise  it  has 
been  held  that  though  the  articles  were  worth  more  at  the  time  of 
delivery  than  the  price  fixed  in  the  contract,  the  amount  of  the 
creditor's  recovery  is  still  limited  to  the  amount  of  the  Indebtedness 
stated."  On  the  other  hand  the  view  is  taken  in  some  cases  that 
when  an  obligation  such  as  a  note  for  a  certain  amount  is  payable 


16.  HcGillin  v.  Bennett,  132  IT.  8.  wards  v.  HcKee,  1  Ho.  123,  13  Am. 

445,  10  S.  Ct  123,  33  U.  S.  (L.  ed.)  Dee.  474. 

422;  Bnssell  v.  McConnieiE,  46  Ala.  Notes:  21  Am.  Dee.  231,  425  ;  56 

587,  6  Am.  Rep.  707;  Hoys  v.  Tattle,  Am.  Dec  776. 

8  Ark.  124,  46  Am.  Dec.  309;  Cum-  17.  Roberts  v.  Beatty,  2  Pen.  St.  W, 
mings  T.  Dudley,  60  CaL  383,  44  Am.  (Pa.)  63,  21  Am.  Dec.  410. 
R«p.  58;  Vanhooaer  v.  Loran,  3  Seam.  18.  Aldiieb  v.  Albee,  1  {hreenl. 
(lU.)  389,  38  Am.  Dee.  90;  UcEinnie  (Ue.)  120, 10  Am.  Dee.  45. 
V.  Lane,  230  ZU.  544,  82  N.  £.  878,  19.  Cnmminga  v.  Dudley,  60  Cal. 
120  A.  S.  R.  338;  Wyman  v.  Win&-  383,  44  Am.  Rep.  58;  Bnx^  v.  Hub- 
low,  11  Me.  398,  26  Am.  Deo.  6ti;  bard,  3  Conn.  58,  8  Am.  Deo.  154; 
Bail^  v.  Simonds.  6  N.  H.  159,  26  MoEinnie  v.  Lane,  230  UL  544,  82  N. 
Am.  Dec.  464;  Smith  v.  Smith,  2  E.  878,  120  A.  S.  R.  338;  Smith  v. 
Johns.  (N.  T.)  235,  3  Am.  Dee.  410;  Coolidge,  68  Yt.  516,  35  AtL  432,  54 
Newman  v.  McGregor,  5  Ohio  349,  24  A.  S.  R.  902. 

Am.  Dee.  293;  Roberts  v.  Beatty*  2  20.  Pinn^  v.  Oleaaon,  6  Wend.  (N. 
Pen.  &  W.  (Pa.)  63,  21  Am.  Dee.  410;  T.)  383, 21  Amu  Dee.  223,  holding  that 
Choice  Moaeley,  1  Bailey  L.  (S.  0.)  the  measure  of  damages  for  the  breach 
136,  19  Am.  Dec  661;  Dunham  v.  of  a  oontraet  "to  pay  seyeoty-nine 
StTother,  1  Tex.  80,  46  Am.  Dec  97;  dollars  and  fifty  eents  in  salt  at  four- 
Baker  V.  Todd,  6  Tex.  273,  65  Am.  teen  shillingB  per  barrel,"  ia  the  sum 
Dec  775;  Deel  v.  Berry,  21  Tex.  463,  agreed  to  be  paid  and  not  the  value  of 
73  Am.  Dec  236 ;  Wunwr^t  v.  the  salt,  on  the  day  speeifled  for  pay- 
Straw,  16  Vt  21&f  40  Am.  Dec  675;  ment,  thon^  the  salt  was  worth  more 
Smith  V.  Coolidge,  68  Vt.  516,  35  Atl.  at  that  time  than  the  price  ao  fixed. 
432,  54  A.  S.  R.  902.    See  also  £d- 
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in  specifio  articles  at  a  stipulated  price,  the  aotnal  value  of  the  articles 
at  the  time  for  delivery  and  not  the  stipulated  sum  is  the.  m ensure 
of  damages.'  And  undoubtedly  if  the  oonlract  is  construed  as  one 
for  the  absolute  delivery  of  the  commodity  referred  to  at  the  price 
fUed,  the  amount  stated  as  the  indebtedness  being  used  merely  to  fix 
the  quantity  of  the  commodity  without  conferring  an  option  on  the 
debtor  as  to  the  medium  of  payment,  the  amount  of  damaffcs  recover- 
able is  determined  by  the  rules  relating  to  ordinary  contracts  for  the 
sale  and  delivery  of  personalty; '  and  consequently  if  the  commodity 
was  at  the  time  for  delivery  worth  more  than  the  price  fixed  in  the 
contract  the  creditor  would  be  entitled  to  recover  on  such  basis.*  So 
a  due  bill  in  the  form  "Due  to  J.  A.  N.,  three  hundred  dollars 
in  Watertown  Railroad  stock,"  has  been  construed  as  an  agreement 
merely  to  pay  so  much  of  the  stock  of  the  kind  described  as  will 
amount,  at  its  par  value,  to  such  sum  of  throe  hundred  dollars  and  con- 
sequently the  measure  of  damages  for  failure  by  the  maker  to  deliver 
tlie  slock  on  demand  is  limited  to  the  value  of  the  stock  at  the  time 
of  such  demand,  with  interest.^  The  parties  liave  the  riglit  to  a<ljust 
the  amount  due  in  money  on  a  contract  payable  in  commodities,  where 
at  the  time  of  payment  several  instalments  of  the  commodity  have 
been  delivered,  but  a  large  amount  still  renioina  payable;  and  on  such 
an  adjustment  neither  party  can  be  relieved  without  error,  mistake,  or 
fraud  in  making  it;  and  in  absence  of  such  evidence,  it  is  error  for  the 
court  to  instruct  the  jury  as  to  the  mode  of  reckoning  to  ascertain  the 
amount  without  rcgimi  to  the  settlement  made  by  the  parties.* 


739.  Definition  and  Scope. — A  conditional  sole,  as  the  term  im- 
plies, is  a  sale  in  which  the  transfer  of  the  title  to  the  buyer  or  his  reten- 
tion of  it  is  made  dependent  upon  the  performance  of  some  condition.* 
Tlie  term  is  used  in  this  country  most  frequently  with  reference  to  that 
large  class  of  coses  where  the  seller  reserves  or  retains  the  title,  though 
the  possession  is  delivered  to  the  buyer,  until  some  condition  is  per- 

1.  Noonan  v.  Ilsley,  17  Wis.  314,  84  by  the  seller. 

Am.  Deo.  742  (referring  to  tlie  con-  3.  Cole  v.  Roes,  0  B.  Mon.  (Ky.) 

flict  in  the  authorities  and  stfltinfr  that  393,  50  Am.  Deo.  517;  Starr  v.  Li^t, 

the  rule  as  laid  dowD  in  the  text  is  the  22  Wis.  433,  09  Am.  Dee.  55. 

pret'enil)li>  aud  mure  ju&t  rumf.  4.  Noonan  v.  Ua^y,  17  Wis.  814^  84 

2.  Cole  T.  Ross,  9  B.  Mon.  (Ky.)  Am.  Deo.  742. 

303,  50  Am.  Dee.  517;  Noonan  v.  6.  Bryant  v.  Crosby,  36  Me.  562,  58 

Haley,  17  Wis.  314,  84  Am.  Dee.  742;  Am.  Dee.  767. 

Stair  V.  Light,  22  Wis.  433,  00  Am.  6.  Freed  Furniture,  etc.,  Co.  v.  Sor* 

Dee.  65.    See  supra,  par.  335  et  seq.,  ensen,  28  UUh.  410,  79  Fao.  6tA,  107 

as  to  damages  recorerable  for  breach  A.  S.  R.  731,  3  Ann.  Gas. 
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formed,  umiany  tiie  payment  of  tiie  purchase  price,  and  it  is  this  class 
of  cases  which  is  chiefly  considered  in  this  chapter^  A  oontntct  of 
tiiis  character  is  distinct  from  and  inconsistent  with  the  idea  of  an 
absolute  sale  under  which  title  veets  in  the  buyer  with  a  mortgi^  bock 
to  secure  the  purchase  price.^  Due,  however,  to  other  provisions  in 
the  contract  inconsistent  with  the  idea  of  a  conditional  sale,  and  more 
consistent  with  the  idea  of  an  absolute  sale  with  a' mortgage  back,  the 
courts  have  construed  the  contracts  in  question  as  falling  within  the 
latter  class  rather  than  the  former,  though  denominated  by  the 
parties,  eo  nomine,  as  conditional  sales."  A  consignment  with  a 
power  of  sale  is  distinguished  from  a  conditional  sale  with  reservation 
of  title  in  the  seller  until  the  price  is  paid  or  the  performance  of  some 
other  condition;  and  where  such  a  consignment  is  made,  a  provision 
in  the  contract  expressly  reserving  title  in  the  consignor  until  the 
sale  of  the  goods  by  the  consignee  does  not  constitute  the  transaction  a 
conditional  sale,  as  the  transaction  docs  not  import  any  liability  on 
the  part  of  the  consignee  for  the  price  or  contemplate  the  vesting  of 
the  title  in  him  at  any  time.*  So  a  statute  prohibiting  the  owner  of 
property,  as  against  a  bona  fide  purchaser,  from  selling  it  and  retain- 
ing the  title  as  a  means  of  securing  the  payment  of  the  purchase  price, 
does  not  operate  to  prevent  the  owner  of  chattels  from  placing  them 
in  the  hands  of  an  agent,  commission  merchant,  or  factor  to  be  sold 
on  his  account  without  making  his  property  subject  to  execution 
against  such  agent,  merchant,  or  factor.'"  A  married  woman  under 
her  general  statutory  power  to  contract  and  purchase  personal  property 
may  enter  into  a  valid  and  binding  contract  to  purchase  under  which 
titie  is  retained  by  the  seller  until  the  price  is  paid." 

740.  Sales  with  Condition  of  Defeasance  or  Right  of  Repurchase 
Generally. — The  courts  will  not  permit  the  parties  as  a  cloak  for 
usury  to  make  use  of  a  transaction  by  which  one  party  transfers  prop- 
erty to  another  with  on  option  to  repurchase  at  an  advanced  price.'* 
As  in  case  of  transfers  of  real  estate,"  a  marked  distinction  as  to  the 
effect  has  been  ^cognized,  from  an  early  day,  between  a  sale  with 
condition  for  defeasance,  operating  as  a  sale  with  the  right  of  repur- 

7.  Stndebaker  Bros.  Co.  v.  Ubu,  13  10.  Fleet  t.  Hertz,  201  IlL  604^  66 
Wyo.  358,  80  Pac.  151,  UO  A.  S.  B.  K.  E.  868,  94  A.  S.  R.  102. 

1001.  11.  Hays  v.  JoTdan,  85  Oa.  741,  11 

8.  Fleet  v.  Hertz,  201  HI.  094,  66  N.  S.  E.  833,  9  L.R.A.  373.  Aa  to  tlie  g«n- 
E.  858,  94  A.  S.  R.  192 ;  Norris  v^  eral  power  of  married  women  to  bind 
Boston  Music  Co.,  129  Minn.  198,  151  tliemselvea  by  contracts  to  purchase^ 
N.  W.  971,  L.R.A.1917B  615.    See  see  Hdsbahd  and  Wurs,  vol  13,  p. 


9.  Fleet  v.  Hertz,  201  lU.  594,  60     12.  Rogers  v.  Blonenstein,  134  Ga. 

N.  E.  858,  94  A.  8.  R.  192.  As  to  the  501,  52  S.  E.  617,  3  L.R.A.(N.S.)  213 
general  distinction  between  sates  and  and  note.   See  Usubt. 

consignmentB  for  sale,  see  snpra,  par.     13.  See  UOma&uBS,  voL  10,  p.  266 


infra,  par.  744. 


1281  et  seq. 


83  et  seq. 


et  seq. 
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chase  which  is  lost  on  a  noncompUanbe  witb  th«  conditions  attached 
to  the  right,  and  a  chattel  mortgage,  under  which  titie  right  of  ledemp- 

tion  will  exist  until  cut  off  by  foreclosure.'^  The  law,  however,  does 
not  preclude  the  parties  from  entering  into  the  former  class  of  con- 
tracts and  where  it  clearly  appears  tiiat  such  was  the  intention  of  the 
parties  full  effect  will  be  given  thereto ;  and  where  the  transaction 
is  a  sale  with  right' of  repurchase  or  defeasance,  the  conditions  must 
be  strictly  performed  by  the  transferor;  otherwise  his  right  is  lost.** 
It  has  been  held  that  a  contract  for  the  transfer  of  property,  by  the 
terms  of  which  the  buyer  advances  a  part  of  the  purchase  money,  and 
the  seller  reserves  the  ri^t  to  abrogate  the  contract  by  returning  the 
money  so  advanced,  wit]b  interest,  at  a  particular  time,  and  if  not  so 
abrogated,  the  contract  to  be  executed  by  the  buyer  paying  the  residue 
of  the  purchase  money,  and  the  seller  surrendering  the  possession  of 
the  property,  is  a  conditional  sale  and  not  a  mortgage."  The  char- 
acter of  the  transaction  as  a  mortgage  or  a  sale  with  ri^t  of  repurchase 
is  fixed  at  its  inception.^* 

741.  Intention  of  Parties. — As  the  line  of  discrimination  between 
mortgages  and  these  defeasible  sales  cannot  well  be  marked  out  by  any 
general  rule,  every  case  as  to  the  true  nature  of  the  transaction  and 
the  intention  of  the  partis  must,  in  some  measure,  be  determined  on 
its  own  circumstances.**  The  chief  criterion  for  determining  to  which 
class  of  cases  the  transaction  in  question  belongs  is  the  intention  of 
the  parties;***  and  in  doubtful  cases  the  contract  will  be  construed 
to  be  a  mortgage  rather  than  a  defeasible  sale,  or  a  sale  with  right  of 
rispurchase,  because  in  the  case  of  a  mortgage  the  mortgagor,  although 

14.  Weathersley  v.  Weathersley,  40  16.  Beck  v.  Blue,  42  Ala.  32,  94 

MisB.  462,  90  Am.  Dec.  344;  Critcher  Am.  Dec.  630;  Weathersley  v.  Weath- 

V.  Walker,  1  Murph.  (N.  C.)  488,  4  eraley,  40  Miss.  462,  90  Am.  Dec.  344; 

Am.  Dee.  576;  Hickman  v.  Cantrell,  9  Slowey  v.  McMurray,  27  Mo.  113,  72 

Yerg.  (Tenn.)  172,  30  Am.  Dec.  396;  Am.  Dec.  251;  Hirkmau  v.  Cantrpll, 

Lucketts  T.  Townsend,  3  Tex.  119,  49  9  Terg.  (Tenn.)  172,  30  Am.  Deo.  396. 

Am.  Dec.  723;  Chapman  v.  Turner,  1  Note:  94  A.  S.  R.  237. 


Notes:  1  Am.  Dee.  618;  4  A.  S.  B.  see  supra,  par.  105. 
699.  17.  Moss  V.  Green,  10  Leigh  (Va.) 

16.  Conway     v.     Alexander,      7  251,  34  Am.  Dee.  731. 
Cranch  218,  3  U.  S.  (L.  ed.)  321;     18.  Weathersley  v.  Weathersley,  40 
Beck  V.  Blue,  42  Ala.  32,  94  Am.  Dec.  Miss.  462,  90  Am.  Dec.  344. 
630;  Edrington  v.  Harper,  3  J.  J.      Note :  4  A.  S.  E.  699. 
Harsh.  (Kv.)  353,  20  Am.  Dec.  145;     19.  Chapman   v.   Turner,   1  Call 
Slowey  v.  McMurray,  27  Mo.  113,  72  (Va.)  280,  1  Am.  Dec.  514. 
Am.  Dec.  251;  Poindexter  v.  McCan-     20.  Weathersley  v.  Weathersley,  40 
non,  16  N.  C.  373,  IS  Am.  Deo.  591;  Miss.  462,  90  Am.  Dee.  344;  Chapman 
Munnerlin  v.  Birmingham,  22  N.  C.  v.  Turner,  1  Call  (Va.)  280,  1  Am. 
358.  34  Am.  Dec.  402;  Moss  v.  Green,  Deo.  514  and  note. 
10  Leigh  (Va.)  251,  34  Am.  Dee.  731.     Notes:  90  Am.  Deo.  351:  4  A.  S.  a 

Notes:  46  A.  S.  B.  297  ;  94  A.  a  R.  699;  94  A.  S.  R.  234. 
236. 


Call  (Va.)  280,  1  Am.  Dee.  614. 
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be  has  nol  strictly  complied  wi&  tiie  terms  of  the  mortgage,  still  has  his 
right  of  redemption,  while  in  the  latter  case,  without  strict  oompli- 
ance,  the  rights  of  ih&  transferor  are  forfeited.^  And  where  the  trans- 
action is  intended  as  a  security  for  money  advanced  or  a  liability 
assumed,  tiie  intention  that  the  transaction  shall  be  strictly  a  sale  with 
the  right  of  repurchase  or  defeasance  must  be  clearly  proved,  or  neceB- 
sarily  implied  from  the  attendant  circumstances,  or  tiie  general  rule 
authoriring  a  redemption  will  not  be  departed  from.' 

742.  Particttlar  Incidents  as  Affecting  Nature  of  Transaction. — ^The 
adequacy  of  the  price  is  a  material  consideration  in  determining  to 
which  class  the  transaction  belongs.*  If  there  is  no  great  discrepancy 
between  the  price  and  the  value  of  the  property  this  is  a  material  con- 
sideration for  upholding  the  transaction  as  a  sale  with  the  right 
merely  to  repurchase;  *  on  the  other  hand,  if  there  is  a  great  disparity 
in  this  respect,  this  is  a  material  consideration  tending  to  show  that 
the  intention  of  the  parties  was  to  ^ve  a  mortgage  as  security,  for, 
although  inequality  of  value  is  not,  of  itself,  a  sufficient  cause  to  set 
aside  a  sale,  yet  it  is  a  circumstance  deservedly  entitled  to  great  weight 
in  discovering  the  intention  of  the  parties,  in  a  doubtful  case,  as  to  the 
true  nature  of  the  contract.'  The  absence  of  any  obligation  on  the 
part  of  the  transferor  to  repay  the  price,  he  being  given  the  option 
merely  of  refunding  and  demanding  a  retransfer  is  a  material  reason 
for  considering  the  transaction  a  sale  with  the  right  of  repurchase 
and  not  a  mortgage ;  •  but  this  does  not,  according  to  the  better  view, 

1.  Tnmipaeed  v.  Cunningbam,  16  Call  (Va.)  280,  1  Am.  Dee.  514, 
Ala.  601,  60  Am.  Dec.  190;  Edrington     Notes:  1  Am.  Dec  618;  4  A.  S.  R. 
T.  Harper,  3  J.  J.  Marah.  (Ky.)  363,  699;  94  A.  S.  B.  236;  6  LSL.A.  643. 
20  Ain.  Dec  146;  Hickman  v.  Can-     3.  Notes:  4  A.  S.  B.  699  ;  94  A.  S. 
trail,  9  Yerg.  (Tenn.)  172,  30  Am.  B.  236. 

Dec  396.  4.  Seek  v.  Blue,  42  Ala.  32,  94  Am. 

Notea:  50  Am.  Deo.  195;  4  A.  S.  B.  Dec.  630;  Critcher  v.  Walker,  6  N.  C. 
699;  94  A,  S.  B.  235.  488,  4  Am.  Dec  576;  Poindexter  v. 

2.  Valdes  v.  Central  Altagracia,  225  McCannon,  16  N.  C.  373,  18  Am.  Dec. 
U.  S.  58,  32  8.  Ct.  664,  56  U.  8.  {U  591;  Hickman  v.  Cantrell,  9  Yerg. 
ed.)  980;  Turnipseed  v.  Cunningham,  (Tenn.)  172,  30  Am.  Dec.  396;  Chap- 
16  Ala.  601,  50  Am.  Dee.  190  and  man  v.  Turner,  1  Call  (Va.)  280,  1 
note;  WiUiamson  v.   Culpepper,  16  Am.  Dec.  514, 

Ala.  211,  50  Am.  Dee.  175;  Weaver  v.  5.  Eiland  v.  Radford,  7  Ala.  724, 
Lapsley,  42  Ala.  601,  94  Am.  Dec.  42  Am.  Dec  610;  Williamson  v.  Cul- 
671;  Edrington  v.  Harper,  3  J.  J.  pepper,  16  Ala.  211,  50  Am.  Dee.  175; 
Marsh.  (Ky.)  353,  20  Am.  Dec  145;  Turnipseed  v.  Cunningham,  16  Ala. 
Weatheraley  t.  Weatbersley,  40  Miss.  501,  50  Am.  Dec  190;  Chapman  v. 
462,  90  Am.  Dec  344;  Poindexter  t.  Tniner,  1  Call  (Ya.)  280, 1  Am.  Dec 
HeCannon,  16  N.  C.  373,  18  Am.  Dec  614. 
501;  Singer  Mfg.  Co.  v  Smith,  40  S.  Note:  4  A.  S.  B,  699. 
C.  529,  W  S.  E.  132,  42  A.  8.  R.  807  ;  6.  Weathersley  v.  Weatbersley,  40 
Stephens  t.  Sherrod,  6  Tex.  294,  56  Miss.  462,  90  Am.  Dec  3^  Slowey  v. 
Am.  Dm.  776;  Chapman  v.  Turner,  1  MeMnznrej  27  Uo.  113,  72  Am.  Dee. 
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pTtdude  tlie  transactiohi  if  •  intended  as  8«»irity  merely  for  a  loan, 
from  being  bo  treated.'   Where  the  seller  lemains  bound  for  the 

repaymeni  of  Uie  money  adranced  tfais  is  an  incident,'  in  doubtfnl 
cafles,  strongly  tending  to  show  that  a  mortgage  only  was  intended.^ 
Where  the  transaction  has  its  origin  in  a  borrowing  of  money  thia 
also  tends  to  show  that  the  subsequent  transaction  though  in  the  form 
of  an  absolute  sale  with  the  right  of  repurchase  was  in  fact  intended 
as  a  mortgage.*  The  fact  tliat  the  risk  of  loss  in  case  of  the  destruction 
of  the  property  transferred  is  upon  the  transferee  without  Tight  of 
recourse  against  the  transferor  is  a  consideration  strongly  tending  to 
show  that  the  transaction  was  intended  as  a  sale  with  the  mere  right 
of  repurchase.^"  In  case  of  a  bill  of  sale  absolute  on  its  face,  it  is  well 
settled  that  oral  evidence  is  admissible  to  show  that  it  was  intended 
as  a  mortgage  and  where  this  is  clearly  proven  it  will  be  so  treated 
by  courts  of  equity.*'  The  retention  of  the  possession  by  the  seller 
will  not  necessarily  change  the  character  of  the  transaction  from  one 
of  conditional  sale  into  a  mortgage.** 

743.  What  Constitutes  Conditional  Sale  with  Reservation  of  Title 
Generally. — ^If  the  contract  says  in  terms  that  it  is  conditional,  and 
that  the  goods  are  to  remain  the  property  of  the  seller  until  payment 
of  the  price,  thia  stipulation  is  perfectly  lawful  and  effect  will,  as  a 
general  rule,  be  given  thereto  and  the  contract  upheld  as  a  conditional 
sale  contract,  under  which  no  title  will  pass  to  the  buyer  until  the 
condition  is  performed.**  To  constitute  such  a  sale  the  title  must  have 

251;  Hickman  v.  Cantrell,  9  Terg.  Brow,  109  Cal.  236,  41  Pac.  1031,  60 

(Tenu.)  172,  30  Am.  Dec.  390.  A.  S.  R.  37;  Cpompton  v.  Beocli,  62 

Note:  4  A.  S.  R.  699.  Conn.  25,  25  Atl.  446,  36  A.  S.  R.  323, 

7.  Critcher  v.  Walker,  5  N,  C.  488,  18  L.  R.  A.  187;  Dunbar  v.  Rawlea,  28 

4Am.  Dec.  576.  Ind.  225,  M2  Am.  Dec,  311;  Laue  v. 

S.  Eiland  v.  Radford,  7  Ala.  724,  42  Borland,  14  Me.  77,  31  Am.  Dec.  33; 

Am.  Dec.  616;  Williamson  v.  Cul|Kp-  Bryant  v.  Crosby,  36  Me.  562,  58  Am. 

per,  1«  Ala.  211,  50  Am.  Dec.  175,  Dec.  767;  Crocker  v.  Oullifer,  44  Me. 

Note:  94  A.  S.  R.  230.  491,  69  Ara.  Dec.  118-,  Barrett  v. 

9.  Williamson  v.  Culpepper,  16  Ala.  Pritehard,  2  Pick.  (Mass.)  512,13  Am. 
211.  50  Am.  Dec-  175;  Tumipseed  Dec.  449;  Bundage  v.  Columbus  Mach. 
V.  Cunningham,  16  Ala.  501,  50  Am.  Co.,  143  Mich.  10,  106  N.  W.  397,  5 
Dec.  190.  L.R.A.(N.S.)  475;  Toledo  Scale  Co. 

10.  Critcher  v.  Walker,  5  N.  C.  488,  v.  Gago,  186  Mich.  442,  152  N.  W. 


11.  Notes:  94  A.  S.  R.  235;  L.R.A.  Harris,  1  Smedes  &  M.  (Miss.)  185,. 
1916B  28  et  seq.  See  Chattel  Mo»p-  40  Am.  Dee.  89;  Rose  v.  Story,  1  Pa. 
QAGEs,  vol.  6,  p.  388.  St.  190,  44  Am.  Dec.  121;  Haak  T. 

12.  Moss  V.  Green.  10  Leigh  (Va.)  Underman,  64  Pa.  St.  499,  3  Am.  Rep. 
251,  34  Am.  Deo.  731.  612;  International  Harvester  of  Amer- 

13.  Harkness  v.  Russell  ft  Co.,  U8  iea  v.  Pott,  32  S.  D.  82,  142  N.  W. 
XJ.  S.  663,  7  S.  Ct.  61,  30  U.  S.  (L.  652,  Ann.  Cas.  1916A  327;  Eisenberg 
ed.)  285;  Bierce  Hutefains,  205  U.  v.  Nichols,  22  Wash.  70,  60  Pae.  121, 
S.  340.  27  S.  CL  624.  51  U.  S.  (L.  79  A.  S.  R.  917. 

ed.)  828;   Vermont  Uarble  Ca  t.     Notoa:  13  Am.  Dm.  4«;  46  A.  B. 
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been  retaiHiied  by  Uie  eellei,  aa  thece  €&x>oot  be  a  conditional  sale  of 
this  class  where  the  title,  at  the  time  of  the  sale,  passes  to  the  buyer.^* 
Thus  where  a  written  centract  of  sole  contained  no  stipulation  that 
the  title  should  remoitt  in  the  seller  until  the  price  was  paid,  the  fact 
that  notes  given  for  a  part  of  the  price,  after  the  title  had  fully 
vested  in  the  buyer,  contained  a  provision  that  the  title  should  not 
pass  to  the  buyer  until  the  price  is  paid  can  only  constitute  a  mort- 
ga^.'*  A  distinction  is  made  between  a  sale  with  express  reservation 
of  title  in  the  seller  until  the  price  is  paid  or  the  like  and  one  where 
the  delivery  only  is  conditional,**  and  it  has  been  held  that  a  state 
statute  providing  that  in  the  case  of  a  sale  of  certain  commodities  for 
cash  the  property  "shall  not  be  considered  as  the  property  of  the  buyer 
or  the  ownership  given  up  until  the  same  shall  be  fully  paid  for, 
although  it  may  have  been  delivered  into  the  possession  of  the  buyer," 
operates  only  to  make  the  delivery  conditional  and  affects  nothing  but 
the  delivery.'^  The  fact  that  the  buyer  is  given  authority  to  resell 
the  goods  is  not  inconsistent  with  the  retention  of  the  title  in  the 
buyer  until  the  resale  and  does  not  affect  the  reservation  of  title  in  the 
seller  as  between  the  parties.**  A  retention  of  title  to  dry  goods  sold 
by  a  wholesaler  to  a  retailer  cannot  be  declared  fraudulent  because 
the  provision  therefor  was  in  fine  print  and  the  attention  of  the  buyer 
was  not  called  to  it,  if  it  was  in  the  same  type  as  the  rest  of  the  con- 
tract, of  which  there  was  very  little  excepting  such  reservation,  and 
the  parties  had  previously  had  similar  dealings  with  each  other.'* 
744.  Whether  Transaction  Constitutes  Conditional  Sale  or  Mort- 
gage Generally. — Frequently  contracts  which  expressly  recite  a  reser- 
vation of  title  in  the  seller'until  the  price  is  paid  contain  other  pro- 
visions which  are  inconsistent  with  the  former  one,  or  qualify  and 
explain  it  as  intended  to  do  less  than  it  purports  to  do  when  taken 
alone;    and  the  question  in  such  cases  frequently  arises  as  to  whether 


R.  295;  94  A.  S.  R.  234  et  seq.;  10 
LJI.A.  233;  5  L.R.A.(N.S.)  475. 

14.  Van  Winkle  v.  Crowell,  146  U. 
S.  42,  13  S.  Ct.  18,  36  U.  B.  (L.  ed.) 
880. 

Notes:  10  L.R.A.  233  ;  94  A.  S.  R. 
210. 

In  Brown  v.  Mitchell,  168  N.  G. 
312,  84  S.  E.  404,  Ann.  Gas.  1917B 
933,  the  court  upholds  a  subsequent 
■greement  that  the  title  shall  remain 
in  the  seller  nntil  the  priee  is.  paid, 
appareotly  r^arding  such  agreement 
AB  a  chattel  mortgage. 

IB.  Van  Winkle  v.  Crowell,  146  U. 


S.  42,  13  a  Ct  18,  36  U.  S.  (L.  ed.) 

880. 

16.  As  to  the  efFect  of  a  conditional 
delivery  to  pass  the  title  to  the  buyor, 
see  supra,  par.  302. 

17.  Comer  v.  Cunningham,  77  N.  Y. 
391,  33  Am.  Rep.  626. 

18.  Armington  v.  Houston,  38  Vt. 
448,  91  Am.  Dec.  366. 

Note:  L:R.A.1917B  658. 

19.  Misliawaka  Woolen  Mfg.  Co.  v. 
Stanton,  188  Mieh.  237,  154  N.  W.  48, 
L.R.A.1917B  661. 

20.  Bieree  v.  Hntehins,  205  U.  S. 
340,  27  8.  Ct  624.  61  U.  B.  (L.  ed.) 
828. 
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the  transaction  shall  be  treated  as  a  conditional  sale  or  an  absolute  sale 
with  a  8(H:alled  mortgage  back  as  seeurity  for  the  price.*  It  is  recog- 
nized that  the  determination  of  this  question  is  always  attended  wi^ 
some  difficulty  by  reason  of  the  narrow  line  of  distinction  between 
conditional  sale  contracts  and  chattel  mortgages,  each  case  depending 
on  its  peculiar  or  special  circumstances.'  The  chief  criterion  for 
determining  the  character  of  the  transaction  is  the  intention  of  the 
parties  as  disclosed  by  the  entire  contract; '  and  it  has  been  said  that 
this  intention  is  to  be  ascertained  from  fdl  the  language  used  in  the 
contract,  the  ciroumstanoea  attending  the  transaction,  and  tiie  <»nduet 
of  the  parties  and  that  such  a  construction  should  be  adopted,  if  pos- 
sible, as  will  harmonize  and  give  effect  to  all  the  terms  and  provisions 
of  the  contract.*  Still  the  courts  have  frequently,  without  regard  to 
the  designation  of  the  contract  by  the  parties  as  a  conditional  sale  and 
the  recital  of  a  reservation  of  the  title  until  the  price  is  paid,  construed 
the  contract  as  in  effect  an  absolute  sale  with  mortgage  back  as  secur- 
ity for  the  price  and  not  a  conditional  sale,  where  the  contract  read 
as  a  whole  and  the  special  circumstances  surrounding  the  transaction 
justified  the  conclusion  that  such  was  the  ruling  intention  of  the 
parties  and  the  proper  construction  of  the  instrument  as  a  whole.* 
Although  an  agreement  provides  that  the  title  shall  remain  in  the 
seller  until  full  payment  is  made,  thus  evidencing  an  intent  to  make 
the  sale  conditional  so  far  as  the  transfer  of  tiie  title  is  concerned, 
such  intent  may  be  rebutted  by  the  terms  and  stipulations  in  the 
notes  given  in  pursuance  of  the  agreement.*  Conditional  sales  are 
not  favored  in  law,  and  where  it  is  doubtful  from  the  face  of  t^e 
instrument  whether  the  contract  is  a  conditional  sale  or  a  mortgage, 
the  courts  generally  treat  it  as  a  mortgage,  for  the  reason  that  such 
construction  will  be  most  apt  to  attain  the  ends  of  justice,  and  pre- 
vent fraud  and  oppression,'  because  an  error  which  converts  a  con- 

1.  Bailey  v.  Baker  Ice  Maeb.  Co.,  4.  Stndebaker  Bros.  Co.  v.  Man,  13 

239  U.  S.  26d,  36  S.  Ct  50,  60  U.  S.  Wyo.  358,  80  Pao.  151,  110  A.  S.  R. 

(L.  ed.)  276.  1001. 

Notes:  94  A.  S.  R.  234;  6  L.R.A.  6.  Heryford  v.  Davis,  102  U.  8.  236, 

(N.  S.)  476.  26  n.  S.  (L.  ed.)  160;  Chicago  Ry. 

8.  Stndebakcv  Bios.  Co.  v.  Han,  13  Equipment  Co.  v.  Kerehanta'  Kat 

Vfyo.  358,  80  Pac  161,  110  A.  S.  E.  Bank,  136  U.  S.  268,  10  S.  Ct.  999,  34 

1001.  U.  S.  (L.  ed.)  349;  Palmer  v.  Howazd, 

8.  Heryford  v.  Davis,  102  TT.  S.  235,  72  Cal.  293,  13  Pae.  858,  1  A.  S.  R. 

26  U.  S.  (L.  ed.)  160;  Bailey  v.  Baker  60;  Andr«ws  v.  Colorado  Sav.  Bank, 

Ice  Mach.  Co.,  239  U.  S.  268,  36  S.  Ct.  20  Colo.  313,  36  Pafl.  902,  46  A.  S.  R. 

60,  60  U.  S.  (L.  ed.)  276;  Stockton  291. 

Sav.,  etc.  V.  Purvis,  112  Cal.  236,  Note:  1  A.  8.  R.  63. 

44  Pao.  561,  53  A.  S.  R.  210;  Oerow  6.  Andrews  v.  Colorado  Sav.  Bank, 

V.  Costello,  11  Colo.  660,  19  Pae.  505,  20  Colo.  313,  36  Pae.  902,  46  A.  S.  B. 

7  A.  8.  B.  260.  291. 

Notes:  46  A.  S.  R.  295  ;  94  A.  S.  B.  7.  Weaver  v.  Lapaley,  42  Ala.  601, 

234;  5  LR.A.(N.S.)  476.  94  Am.  Dee.  671;  Singer  Mfg.  Co.  t. 
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ditional  sale  into  a  mortgage  is  Iabb  injurious  than  an  enor  which 
changes  a  mortgage  into  a  conditional  sale.*  In  some  instances  the 
statutes  have  enacted  that  all  reservations  of  title  to  property  as 
security  for  the  price  shall  he  held  to  be  chattel  mortgages  *  And 
even  in  the  absence  of  statute  the  view  has  been  taken  that  a  provision 
against  the  passing  of  the  title  to  the  buyer  is  invalid  and  transactions 
of  this  class  are  to  be  treated  as  a  sale  and  a  mortgage  back  to  the  seller 
to  secure  the  purchase  price,  and  where  the  seller,  in  ease  of  such  a 
transaction,  retakes  possession  on  the  buyer's  default,  as  authorized  by 
tile  terms  of  the  contract,  he  has  been  held  to  stand  in  the  same  posi- 
tion as  a  chattel  mortgagee  in  possession  of  mortgaged  chattels.^** 

745.  Effect  of  Absolute  Obligation  for  Price;  Taking  Additional 
Security;  Uechanics'  Liens;  Insurance. — It  has  been  said  that  the 
absolute  liability  for  the  price  and  puttdng  that  liability  in  the  form 
of  a  note  or  the  like  are  consistent  with  the  retention  of  title  until  the 
note  is  paid.  Parties  can  agree  to  pay  the  value  of  goods  upon  what 
consideration  they  please  and  when  a  buyer  has  possession  and  the 
right  to  gain  the  title  by  payment,  he  cannot  complain  of  a  bargain 
by  which  he  binds  himself  to  pay  and  is  not  to  get  the  title  until  he 
does.^^  And,  acceding  to  the  better  view,  the  fact  that  the  obligation 
of  the  buyer  to  pay  the  price  is  on  its  face  absolute  and  not  merely 
optional  will  not  necessarily  prevent  the  transaction  from  being  con- 
adered  a  conditional  sale,  as  where  notes  or  the  like  are  given  for  the 
price.**  The  view,  however,  has  been  taken  that  the  optional  pay- 
ment of  the  purchase  price  is  as  essential  to  constitute  a  transaction  a 

Smith,  40  S.  C.  529,  19  S.  E.  132,  42  S.  268,  36  S.  Ct.  50,  60  U.  S.  (L.  ed.) 
A.  S.  R.  897.  See  supra,  par.  741,  as  275;  Monitor  Drill  Co.  v.  Mereer,  163 
to  whether  a  transaction  coDstitutes  a  Fed.  943,  90  C.  C.  A.  303,  16  Ann. 
mortpaee  or  a  defeasable  sale.  Caa.  214,  20  L.R.A.(N.S.)  1065;  A. 

8.  Weaver  v.  Lapsley,  42  Ala.  601,  Leschen,  etc.,  Rope  Co.  v.  Mavflbwer 
94  Am.  Dec.  671.  See  also  Chattel  Gold  Min.,  etc.,  Co.,  173  Fed.  855,  97 
MoBTGAGES,  vol.  5,  p.  386.  C.  C.  A.  465,  36  L.R.A.(N.S.)  1;  Trip- 

9.  Cr«wa  v.  Harlan,  99  Tex.  93,  87  lett  v.  Mansnr,  etc.,  Implement  Co.,  68 
8.  W.  656, 13  Ann.  Cas.  863.  Ark.  230,  57  S.  W.  261,  82  A.  S.  R. 

Note:  5  L.R.A.(N.S.)  476.  284;  Reed  v.  Upton,  10  Pick.  (Mass.) 

10.  Monten^ro-Riehm  Music  Co.  v.  522,  20  Am.  Dec.  545 ;  Bristol  v.  Pear- 
Beuris,  160  Ky.  557,  169  S.  W.  986,  flon,  107  N.  C.  562,  12  S.  E.  461,  22  A. 
L.R.A.1916C  557  and  note.  Aa  to  the  S.  R.  900;  International  Harvester  Co. 
general  effect  of  a  retaking  of  posees-  of  America  v.  Pott,  32  S.  D.  82,  142  N. 
sion  hy  the  seller  on  the  buyer's  liabil-  W.  652,  Ann.  Cas.  1916A  327;  Freed 
itv  for  the  price,  aee  infra,  par.  785. '    Furniture,  etc.,  Co.  v.  Sorensea,  28 

'll.  Bierce  v.  Hutchins,  205  U.  S.  Utah  419,  79  Pac.  564,  107  A.  S.  R. 

340,  27  8.  Ct.  624,  61  U.  S.  (L.  ed.)  731,  3  Ann.  Caa.  634;  Studebaker 

828.  Bros.  Co.  v.  Mau,  13  Wyo.  358,  80 

12.  Segrist  7.  Crabtree,  131  U.  S.  Pac.  151,  110  A.  S.  B.  1001. 
287,  9  S.  Ct.  687,33  U.  S.  (Ued.)  125;     Notes:   6  L.R.A.(N.S.)    476  ;  36 

Bierce  v.  Hutchins,  206  U.  S.  340,  27  L.RJL(N.8.)  90;  Ann.  Cas.  1916A 

S.  Ct  624,  51  U.  8.  (L.  ed.)  828;  33L 
Bailey  t.  Baker  loe  Mack.  Co.,  239  U. 
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conditional  ^le  aa  the  conditional  pawing  of  the  title,  and  that  a 
transaction  in  express  terms  imposing  an  unconditional  liability  upon 
Uie  buyer  to  pay  the  purcha^  price,  however  charactwized  by  the 
parties,  is  an  absolute  and  not  a  conditional  sale.**  Likewise,  accord- 
ing to  the  better  view^  the  fact  that  the  seller  takes  additional  security 
for  the  price,  such  as  a  mortgage  on  other  property  or  the  like,  wiU 
not  render  the  reserrotion  of  title  until  the  price  is  paid  inoperative 
as  a  conditional  sale.'^  It  has  been  held  that  the  fact  that  the  seller 
takes  a  chattel  mortgage  on  the  subject  matter  of  the  sale  does  not 
affect  the  validity  or  effectiveness  of  the  prior  transaction  as  a  con- 
ditional sale,"  but  the  better  view  would  seem  to  be  that  the  taking 
of  a  chattel  mortgage  on  the  property  sold,  even  though  other  property 
is  also  included,  is  inconsistent  with  the  retention  by  the  seller  of 
title  to  the  property,  thereby  preventing  the  transaction  from  consti- 
tuting thereafter  a  conditional  sale;^*  and  it  would  seem  that  this 
principle  is  esp>ecially  applicable  where  the  chattel  mortgage  is  taken 
contemporaneously  with  the  sale,  and  the  transaction  should  not  be 
deemed  a  conditional  sale  though  title  in  the  seller  was  expressly 
reserved."  While  the  exercise  of  a  privilege  to  the  seller  to  file  a 
mechanic's  lien  for  the  property  may  be  inconsistent  with  the  reten- 
tion of  title  in  the  seller,**  the  mere  reservation  in  the  contract  of  such 
a  privilege  will  not  nullify  express  words  to  the  effect  that  the  title 
remains  in  the  seller  until  full  payment  is  made  and  prevent  the 
transaction  from  constituting  a  conditional  sale."  A  provision  for 
the  insurance  of  the  property  at  the  expense  of  the  buyer  for  the 
benefit  of  the  seller  does  not  militate  against  its  being  considered  a 
conditional  sale  but  is  rather  in  accord  with  the  retention  of  title  in 
the  seller  «o 

746.  Proridon  for  Resale  on  Account  of  Bnyer^It  is  generally 

considered  that  the  fact  that  a  contract,  in  other  respects  a  conditional 
sale,  contains  a  provision  authorizing  the  seller  to  retake  possession 

IS.  Andrews  v.  Colorado  Sav.  Bank,  Ann.  Cas.  216;  Ann.  Cas.  1916A  2C€. 

20  Colo.  313,  36  Pac  902,  46  A.  S.  B.  15.  Note:  20  L.R.A.(N.S.)  1066. 

291.  16.  Notes:  20  L.R.A.(N.S.)  lOliG; 

Notes:  107  A.  S.  R.  744  ;  6  L.B.A.  16  Ann.  Cas.  217. 

(N.S.)  476;  Ann.  Cos.  1916A  332.  17.  Note:  20  L.B.A.(N.S.)  1067. 

14.  Bierce  v.  Hntchtns,  205  U.  S.  18.  See  intra,  par.  778. 

340,  27  S.  Ct.  624,  51  U.  S.  (U  ed.)  19.  BaUey  r.  Baker  lee  Mach.  Co.. 

828;  Monitor  Drill  Co.  v.  Mercer,  163  239  U.  S.  268,  36  S.  Ct  50,  60  U.  S. 

Fed.  943,  90  C.  C.  A.  303,  16  Ann.  (L.  ed.)  275. 

Gas.  214,  20  L.Rj^(N.S.)  1065;  Mo-  SO.  Bailey  v.  Baker  lee  Maeh.  Co., 

Donald  Automobile  Co.  v.  Bicknell,  239  U.  8.  268,  36  S.  Ct.  50,  60  U.  S. 

129  Tenn.  403,  167  S.  W.  108,  Ann.  <L.  ed.)  275.    See  also  Bryant  v. 

Gas.  1916A  265;  Kimball  v.  Costa,  76  Swofiford  Bros.  Dry  Goods  Co-  914 

Vt  289,  56  Atl.  1009,  104  A.  8.  R.  U.  S.  279,  29  8.  Ct  614,  53  U.  3.  (L. 

937,  1  Ann.  Gas.  610.  ed.)  097. 
Notes:  20  LJtA.(N.S.)  1065;  16 
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of  the  subject  matter  of  the  sale  and,  on  its  resale,  to  credit  the  buyer 
with  the  proceeds  and  hold  him  liable  for  any  deficiency  towards  the 
purchase  price,  returning  to  the  buyer  any  excess,  will  not  prevent  it 
from  being  considered  a  conditional  sale.'  Such  a  provision,  hoxvevcr, 
has  been  given  weight  together  with  other  provisions  in  the  contract 
inconsistent  with  the  ordinary  conceptions  of  a  conditional  sale,  in 
arriving  at  the  conclusion  that  the  transaction  constituted  a  mortgage 
and  not  a  conditional  sale.'  And  in  some  cases,  it  seems,  controlling 
weight  has  been  given  to  such  a  provision  in  arriving  at  the  conclusion 
that  the  transaction  constituted  a  mortgage  back  to  secure  the  unpaid 
price  and  not  a  conditional  sale.' 

747.  Conditional  Sale  Distinguished  from  Lease  or  Bailment  for 
Hire  Generally. — ^It  is  a  common  practice  to  leave  personal  property 
with  another  as-bailee,  who  is  to  have  the  right  of  purchasing  it  if 
ho  pleases.  Such  a  transaction  is  a  bailment,  with  the  privilege,  or 
option,  of  purchase,  and  is  often  confounded  with  a  conditional  sole.* 
This  question  becomes  particularly  important  in  those  jurisdictions 
holding  that  conditional  sales  are  prima  facie  fraudulent  as  to  credi- 
tors, and  requiring  such  sales  to  be  registered  in  order  to  prevent  such 
creditors  and  bona  fide  purchasers  from  obtaining  any  title.*  It  is 
generally  recognized  as  competent  for  parties  to  enter  into  an  agree- 
ment whereby  one  leases  or  lets  for  hire  personal  property  to  the  other, 
with  a  further  provision  that  upon  the  payment  of  a  certaia  amount, 
the  title  to  the  property  shall  vest  in  the  so-called  lessee  without  the 
transaction  being  deemed  an  absolute  or  conditional  sale.'   In  such 

1,  Harkneas  v.  Russell,  118  U.  S.  Notes:  6  L.Rjl.(N.S.)  478  ;  3  Ann. 
663,  7  S.  Ct.  51,  30  U.  S.  (L.  ed.)  236;  Cas.  C40. 

Monitor  Drill  Co.  v.  Mereer,  163  Fed.  8.  Palmer  v.  Howard,  72  Cal.  293, 

943,  90  C.  C.  A.  303, 16  Ann.  Cas.  214,  13  Pae.  858,  1  A.  S.  R.  02. 

20  L.R.A.(N.S.)  10U5;  Big  Four  Ira-  Note:  Ann.  Cas.  1912C  302. 

plement  Co.  v.  Wriglit,  207  Fed.  535,  The  eflEect  of  Palmer  v.  Howard,  72 

125  C.  C.  A.  577,  47  L.R.A.(N.S.)  Cal.  293,  13  Pac.  858,  1  A.  S.  R.  62, 

1223;  Crompton  v.  Beach,  62  Conn,  has  been  considerably  weakened  by  the 

25,  25  Atl.  446,  36  A.  S.  R.  323.  IS  later  cases  in  that  jurisdiction,  as  is 

L.R.A.  187;  Washburne  V.  Inter-Moun-  shown  by  the  review  of  such  later 

tnin  Min.  Co.,  56  Ore.  578,  109  Pac.  cases  in  Freed  Furniture,  etc.,  Co.  v 

382,  Ann.   Cas.   1912C   357;   Freed  Sorensen,  28  Utah  419,  79  Pac.  564. 

Furniture,  etc.,  Co.  v.  Sorensen.  28  107  A.  S.  R,  731,  3  Ann.  Cas.  634. 

Utah  419,  79  Pac.  564,  107  A.  S.  R.  4.  Notes:  94  A.  S.  R.  248;  12  Ann. 

731,  3  Ann.  Cas.  634;  Studebaker  Cas.  879. 

Bros.  Co.  V.  Mau,  13  Wyo.  358,  80  6.  See  infra,  par.  751  et  scq.,  as  t^ 

Pac.  151,  110  A.  S.  R.  1001.  the  general  validity  of  conditional  salen 

Notes:  5  L.R.A.(N.S.)  478;  3  Ann.  as  against  third  persons. 

Cas.  639;  Ann.  Cas.  1912C  361.  6.  Robinson  v.  Bird,  158  Mass.  357, 

2.  Heryford  v.  Davis,  102  U.  S.  235,  33  N.  E.  391,  36  A.  8.  R.  495;  Dun- 
26  U.  S.  (L.  ed.)  160;  Andrews  v.  Col-  lap  v.  Oleason,  16  Mich.  158,  93  Am. 
orado  Sav.  Bank,  20  Cok>.  313,  36  Pac.  Dec  231;  Singer  Mfg.  Co.  v.  Graham, 
902,  46  A.  S.  R.  291.  8  Or&  17,  34  Am.  Bep.  672;  Bone  v. 
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a  case  the  bailment  is  operative  to  fulfil  its  proper  function,  and  it  iu 
subverted  by  the  happening  of  the  event  which  brings  about  a  saJe, 
and  botli  are  consistent,  and  may  stand  together  as  part  of  the  same 
contract  relation.^  In  one  jurisdiction  in  which  the  view  is  taken, 
contrary  to  the  great  weight  of  authority,  that  as  to  third  persons  con- 
ditional sales  are  fraudulent  per  se,^  the  court  seeks  to  mitigate  the 
rigor  of  the  rule  by  holding  that  bailments  with  cm  option  of  purchase 
do  not  fall  within  it  and  uphold  contracts,  purporting  to  be  leases  and 
in  reality  such,  aa  bailments  and  not  conditional  sales If,  however, 
the  contract  is  in  fact  a  conditional  sale  originating  in  the  first  iq^tance 
out  of  an  agreement  for  a  sale,  though  it  may  have  some  of  the 
elements  of  a  bailment  or  lease,  the  court  has  refused  to  consider  it 
as  of  the  latter  class  in  order  to  protect  the  seller  against  levying 
creditors  of  the  buyer.*"  And  it  has  been  held  that  where  the  real 
cliaracter  of  the  transaction  is  a  sale  with  an  attempt  by  subterfuge  to 
retain  the  title  or  a  lien  as  security  for  the  price,  the  parties  cannot 
by  merely  denominating  it  a  lease  prevent  it  from  having  the  effect 
of  a  conditional  sale  as  against  purchasers  from  or  levying  creditors 
of  the  so-called  lessee.** 

748.  Tests  as  to  Character  of  Transaction. — ^While  the  real  char- 
acter of  the  instrument  usually  depends  on  the  intention  of  the  parties, 
to  be  collected  from  the  terms,  conditions,  and  covenants  of  the  instru- 
ment itself,**  the  technical  form  of  the  contract  is  not  controlling, 
and  if  it  be  substantially  a  conditional  sale,  though  the  purchase  price 
is  called  "hire,"  and  made  to  extend  over  a  period  of  credit  by  instal- 
ments, it  is  not  a  lease,  but  a  conditional  sale,  and  calling  it  a  lease  is 
a  mere  subterfuge  which  in  no  way  changes  its  real  character  even  as 
Iwtween  the  parties.**  Of  the  cases  wherein  the  courts  have  had  to 
determine  the  character  of  agreements  as  being  either  conditional  sales 
or  bailments,  a  large  majority  possess  the  following  characteristics: 

Story,  1  Pa.  St.  190,  44  Am.  Dee.  121;  Mfg.  Co.  v.  Heil,  115  Pa.  St.  487,  8 

Lippincott  V.  Scott,  198  Pa.  St.  283,  Atl.  616,  2  A.  S.  R.  575;  Miller  Piimo 

47  Atl.  1115,  82  A.  S.  R.  801;  Goodell  Co.  v.  Parker,  155  Pa.  St.  208,  26  Atl. 

V.  Ffiirbrother,  12  R.  1.  233,  33  Am.  303,  35  A.  S.  R.  873;  Brown  v.  Billing- 

Rep.  (i31.  ton,  163  Pa.  St.  76,  29  Atl.  904,  43 

Notes:  2  A.  S.  R.  716;  94  A.  S.  R.  A.  S.  R.  780;  Lippincott  v.  Scott,  198 

226,  248;  12  Ann.  Cas.  881.  Pa.  St.  283,  47  Atl.  1115,  82  A.  S.  R. 

7.  Brown  v,  Billington,  163  Pa.  St.  801. 

76,  29  Atl.  904,  43  A.  S.  R.  780.  Notes:  94  A.  S.  B.  252;  12  Ann. 

8.  See  infra,  par.  757,  as  to  the  Cas.  882. 

minority  view  as  to  the  validity  of  eon-  10.  Haak  v.  Lindennan,  64  Pa.  St 
ditional  sales  as  against  third  persons.  499,  3  Am.  Rep.  612. 

9.  Myers  v.  Harvey,  2  Pen.  &  W.  11.  Murch  v.  Wright,  46  111.  487,  95 
fPa.)  478,  23  Am.  Dec.  60;  Haak  v.  Am.  Dec.  455. 

Lindennan,  64  Pa.  St.  499,  3  Am.  Rep.     12.  Notes:  94  A.  S.  R.  249;  12  Ann. 
612;  Brunswick,  etc.,  Co.  v.  Hoover,  Cas.  876. 
05  Pa.  St.  508,  40  Am.  Rep.  674,  37     IS.  Note:  94  A.  S.  a  249. 
Am.  Rep.  664  and  note;  Wheeler,  etc., 
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The  parties  are  styled  bailor  and  bailee  or  lessor  and  lessee;  the  con- 
tract states  that  the  one  party  delivers  to  the  other  on  hire  the  prop- 
erty forming-  the  subject  matter  of  the  contract ;  and  it  is  provided  that 
the  receiver  of  the  property  shall  make  certain  payments,  termed 
rentals,  amounting  in  all  to  the  full  value  of  the  property,  that  the 
legal  title  or  right  of  property  ^all  remain  in  the  person  delivering 
the  property,  and  that  when  all  of  the  payments  have  been  made  the 
receiver  of  the  property  shall  become  the  owner  thereof.  Contracts 
of  this  character  have  been  held  in  a  majority  of  jurisdictions  to  con- 
stitute conditional  sales  or  absolute  sales  with  mortgage  back  to  secure 
the  price  and  not  bailments  or  leases.'^  A  further  provision  that  the 
so-CEilled  bailor  or  lessor  shall  have  the  right  to  repossess  himself  of 
the  chattel  without  notice  or  other  proceeding  does  not  vary  the  con- 
struction of  the  agreement  as  being  one  of  conditional  aile,"  nor 
does  the  fact  that  the  contract  provides  for  insuring  the  property  for 
the  benefit  of  the  transferor;     and  the  mere  fact  &at  the  f^reement 


14.  Herney  v.  Rhode  Island  Loco-  56  S.  E.  929,  12  Ann.  Caa.  876;  Pfeif- 
motive  Works,  93  U.  S.  6(54,  23  U.  S.  fer  v.  Norman,  22  N.  D.  168,  333  N. 
(L.  ed.)  1003;  Fosdick  v.  Schall,  99  W.  97,  38  L.R.A.(N.S.)  891;  Bruns- 
U.  S.  235,  25  U.  S.  (L.  ed.)  339;  wick,  etc,  Co.  v.  Hoover,  95  Pa,  St. 
Miller   v.   Steen,   30   Cal.   402, ,  89  508,  40  Am.  Rep.  674,  37  ,  Am.  Rep. 
Am.    Dec.    124;    Lundy    Furniture  064  note;  Farquhar  v.  MeAlevy,  142 
Co.  V.  White,  128  Cal.  170,  60  Pac.  Pa.  St.  233,  21  AH.  811,  24  A.  S.  R. 
759,   79   A.   S.   R.  41;   Gerow   v.  497;  Kelly  Springfield  Road  Roller 
Castello,  11  Colo.  560,  19  Pac.  505,  Co.  v.  Schlimme,  220  Pa.  St.  413,  69 
7  A.  S.  R.  260;  Andrews  v.  Colorado  Atl.  867,  123  A.  S.  R.  707;  Singer 
Sav.  Bank,  20  Colo.  313,  36  Pac.  902,  Mfg.  Co.  v.  Smith,  40  S.  C.  529,      S. ' 
46  A.  S.  R.  291;  Hine  v.  Roberts,  48  E.  132,  42  A.  S.  R.  897;  Singer  Mfg. 
Conn.  267,  40  Am.  Rep.  170,  40  Am.  Co.  v.  Cole,  4  Lea  (Tenn.)  439,  40 
Rep.  22  note;  Loomia  v.  Bra^,  50  Am.  Rep.  20;  Knittel  v.  Cnafaing,  57 
Conn.  228,  47  Am.  Rep.  636 ;  Cromp-  Tex.  354,  44  Am.  Rep.  598. 
ton  V.  Beach,  62  Conn.  25,  22  Atl.      Notes:  89  Am.  Dec.  127;  7  A.  S.  R. 
446,  36  A.  S.  R.  323,  18  L.R.A.  187;  262;  35  A.  S.  R.  495;  46  A.  S.  R. 
Hays  V,  Jordan,  85  Ga.  741,  11  S.  E.  296;  94  A.  S.  R.  249  ;  9  L.R.A.  373; 
833,  9  L.R.A.  373;  Murch  y.  Wright,  12  L.R.A.  446;  12  Ann.  Cas.  876. 
46  111.  487,  95  Am.  Dec.  455;  Latham      15.  Miller  v.  Steen,  30  Cal.  402,  89 
V.  Sumner,  89  111.  233,  31  Am.  Rep.  Am.  Dee.  124;  Lundy  Furniture  Co. 
79 ;  Bryant  v.  Crosby,  36  Me.  562,  58  v.  White,  128  Cal.  170,  60  Pac.  759, 
Am.  Dec.  767;  Robinson  v.  Bird,  158  79  A.  S.  R.  41;  Hays  v.  Jordan,  85 
Mass.  357,  33  N.  E.  391,  35  A.  S.  R.  Ga.  741,  11  S.  E.  833.  9  L.R.A.  373; 
495;  Dessaua  v.  Holmes,  187  Mass.  Dederiek  v.  Wolfe,  68  Miss.  500,  9 
486,  73  N.  E.  656,  105  A.  S.  R.  417;  So.  Hi30,  24  A.  S.  K.  2b3;  A.  D.  Puf- 
People's  Furniture,  etc.,  Co.  v.  Crosby,  fer  Mfg.  Co.  v.  Lucas,  112  N.  C.  377, 
57  Neb.  282,  77  N.  W.  658,  73  A.  S.  R,  17  S.  E.  174,  19  L.R.A.  682;  Goodell 
604;  Prentiss  Tool,  etc,  Co.  v.  Sehir-  v.  Fairbrother,  12  R.  I.  233,  34  Am, 
raer,  136  N.  Y.  305,  32  N.  E.  849,  32  A.  Rep.  63L 
S.  R.  737;  A.  D.  Puffer,  etc.,  Mfg.  Co.     Note:  12  Ann.  Cas.  881. 
V.  Lucas,  112  N.  C.  377,  17  S.  E.  174,     16.  Knittel  v.  Cuahing,  67  Tec.  354 
19  L.R.A.  682;  Clark  v.  Hill,  117  44  Am.  Rep.  698. 
N.  C.  11,  23  S.  E.  91,  53  A.  S.  R.  674;     Note:  12  Ann.  Cas.  881. 
Hamilton  v.  Highlands,  144  N.  G.  279, 
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providefl  that  at  the  end  of  the  so-called  term  a  nominal  consideTation 
flhkll  be  paid  and  a  bill  of  sale  executed  has  frequently  been  held 
insufficient  to  prevent  the  tran:saction  from  being  regarded  as  a  con- 
ditional sale."  The  fact  that  the  contract  containa  no  express  provi- 
sion for  the  return  of  the  subject  matter  at  the  end  of  the  so-called 
term  has  been  considered  as  a  controlling  incident  tending  to  show 
that  it  was  a  conditional  sale  and  not  a  bailment.^^  Under  a  statute 
directed  against  peddling  without  a  license  it  has  been  held  that  a 
contract  by  which  an  article  is  left  with  a  person  for  a  certain  time  for 
the  payment  of  certain  amounts  per  week  designated  as  rent,  the 
agj^egate  of  which  for  the  time  equals  the  price  of  the  article,  and 
which  provides  that  the  article  may  be  purchased  at  any  time  by  pay- 
ing the  price  upon  which  alt  rents  paid  shall  be  credited,  is  a  sale  and 
not  a  lease.  ^* 


749.  In  General. — ^Tn  determining  whether  a  contract  is  a  con- 
ditional sale  or  a  chattel  mortgage,  it  should  be  construed  according 
to  the  law  of  the  state  where  the  parties  resided,  the  property  was  situ- 
uated,  and  the  contract  was  made.*"  Ordinarily  the  validity  and 
effect  of  a  conditional  sale,  as  regards  both  the  parties  and  third  per- 
sons, is  governed  by  the  law  of  the  state  in  which  the  contract  was 
made  and  the  property  was  then  situated ; '  but  where  the  chattel  at 
the  time  of  the  sale  was  in  a  state  other  than  the  one  in  which  the  con- 
ditional contract  of  sale  was  entered  into,  the  effect  to  be  given  thereto 
as  against  creditors  of  or  purchasers  from  the  buyer  in  the  former 
etote  is  to  be  governed  by  the  law  of  such  state  and  not  by  the  law 
of  the  state  in  which  the  contract  of  sale  was  entered  into,  as  wh.ere 
the  law  of  the  state  of  the  situs  requires  such  contracts  to  be  recorded 
to  render  them  valid  as  against  the  levying  creditors  of  or  purchasers 
from  the  buyer.*  The  federal  courts,  in  determining  whether  a 
particular  transaction  constitutes  a  conditional  sale  or  not,  follow 
the  local  law  and  decisions  of  the  highest  court  of  the  state  by  whose 
law  the  transaction  is  governed.* 

17.  Kelley  Springfield  Road  Roller  13  Wyo.  358,  80  Pac.  151, 110  A.  S.  E. 
Co.  V.  Schlimme,  220  Pa.  St.  413,  69  1001. 

Atl.  867,  123  A,  S.  R.  707.  1.  Studebaker  Bros.  Co.  v.  Man,  IS 

Notes:  94  A.  S.  R.  250;  12  Ann.  Wyo.  358,  80  Pao.  161,  110  A.  S.  B. 

Caa.  881.  1001. 

18.  Farquhar  v.  McAlcvy,  142  Pa.  Note:  64  L.R.A.  833. 

St.  233,  21  Atl.  811,  124  A.  S.  R.  2.  Boyer  v.  M.  D.  lOiowlton  Co.,  85 

497.  Oliio  St.  104,  97  N,  E.  137,  38  LJlJL 

19.  Com.  V.  Harmel,  166  Pa.  St.  89,  (N.S.)  224. 

30  Atl.  1036,  27  L.R.A.  388.    As  to  3.  Note:  40  L.R.A.(N.S.)  416.  As 

what  constitutes  peddling  generally,  to  the  dut^  of  federal  coorts  to  follow 

see  Peddlers.  the  decisions   of  state  oourfa^  tee 

20.  Studebaker  Bros.  Co.  t.  Man,  UNrrSD  States  Cooms. 
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750.  KemimU  of  Property  to  Another  Stater— It  is  generally  held 
that  if  a  conditional  sale  is  -valid  in  the  state  where  made,  vithont 

recording,  but  the  buyer,  without  the  knowledge  or  consent  of  the 
seller,  thereafter  removes  the  property  to  another  state,  and  there  sells 
it  to  a  bona  fide  purchaser,  the  seller  may  recover  the  property  in  that 
state,  notwithstanding  the  conditional  sale  would  have  been  invalid 
there  for  want  of  recording.^  On  the  other  hand  if  the  sale  is  made 
in  one  jurisdiction  with  the  intention  of  both  parties  that  the  property 
is  to  be  removed  immediately  to  another  jurisdiction,  and  there  have 
its  operation,  the  effect  to  be  given  to  the  sale  in  the  latter  state  as 
against  the  levying  creditors  of  the  buyer  or  a  bona  fide  purchaser 
from  him  is,  according  to  the  better  view,  to  be  governed  by  the  law 
of  the  latter  state,  and  though  the  contract^  without  recording,  is  valid 
in  the  state  where  it  was  made,  it  will  not  be  given  effect  in  the  state 
to  which  the  property  is  sent  or  removed,  contrary  to  the  policy  of  the 
law  of  such  state  which  requires  that  all  such  contracts  be  recorded  to 
render  them  valid  as  against  levying  creditors  or  bona  fide  purchasers 
from  the  buyer.*  In  some  cases,  however,  the  courts  of  the  state  to 
which  the  subject  matter  of  the  sale  was  removed  with  the  consent 
of  the  selldt  have  upheld,  on  the  ground  of  comity,  the  rights  of  the 
seller  given  by  the  laws  of  the  state  where  the  contract  was  made  as 
against  the  creditors  of  the  buyer,  though  the  rights  of  such  creditors 
would  have  been  superior  if  the  transaction  was  governed  by  its  laws.* 
Where  a  sole  is  made  in  one  jurisdiction  with  reservation  of  title  until 
the  price  is  paid,  and  with  the  consent  of  the  seller  the  property  b 
removed  to  another  jurisdiction,  and  there  resold  by  the  buyer  without 
the  consent  of  the  original  seller,  the  question  as  to  the  rights  of  the 

4.  Studebaker  Bros.  Co.  v.  Mau,  13  Conn.  132,  46  Atl.  874,  84  A.  S.  R. 

Wyo.  358,  80  Pac.  151,  110  A  S.  R.  152;  Knowles  Loom  Works  v.  Vaclier, 

1001  (applying  the  law  of  Utab).   See  57  N.  J.  L.  490,  31  Atl.  306,  33  L.R.A. 

also  Adams  v.  Fellers,  88  S.  C.  212,  305;  Schmaltz  v.  York  Mfg.  Co.,  204 

70  S.  E.  722,  35  L.R.A.(N.S.)  385.  Pa.  St.  1,  53  Atl.  652,  93  A.  S.  R. 

Notes:  G4  L.R.A  833;  35  L.R.A.  782,  59  L.R.A.  907  (considering  the 

(K.S.)  388;  Ann.  Cas.  191GA  882.  effect  to  be  given  to  a  New  York  sUt- 

This  is  the  same  rule  which  is  ute,  to  which  state  the  property  was 

applied  in  the  ease  of  chattel  mort-  removed).    See  also  Boyer  v.  M.  D. 

^ges  OS  to  the  effect  of  the  removal  Knowlton  Co.,  85  Ohio  St.  104,  97  N. 

of  the  property  to  another  state  with-  E.  137,  38  L.R.A.(N.S.)  224. 

out  tlie  consent  of  the  mortgagee.  Notes:  64  L.RA.  833;  35  L.R.A. 

See  Chattel  Mobtcacks,  voL  5,  p.  (N.S.)  387;  Ann.  Cas.  1916A  883. 

309  et  seq.  6.  Cleveland  Mach.  Works  v.  Lang, 

6.  Hervey  v.  Rhode  Island  Locomo-  67  N.  H.  348,  31  Atl.  20,  68  A.  8.  R. 

tive  AVorks,  03  U.  S.  664,  23  U.  S.  675;  Barrett  v.  Kelley,  66  Vt  615,  29 

(L.  ed.)  1003;  Potter  Mfg.  Co.  v.  Atl.  809,  44  A.  S.  E.  862  (following 

Arthur,   220   Fed.   843,   Ann.    Cas.  an  earlier  case). 

1016A  12G8;  Putaski   Mule  Co.  v.  Notes:  64  LJtJL  833;  Ann.  Cu. 

Haley.  187  Ala.  533,  65  So.  783.  Ann;  1016A  882. 
CSm.  1016A  877;  Btgga  t.  Bartela,  73 
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second  purchaser  is  generally  held  to  be  governed  by  the  law  of  the 
state  where  the  resale  is  made ;  and  where  under  the  law  of  the  latter 
state  the  purchaser  acquires  no  title  as  against  the  original  seller,  his 
rights  are  not  increased  by  the  fact  that  under  the  law  of  the  state 
where  the  original  sale  was  made,  the  purchaser  would  have  acquired 
a  good  title ;  '  and  conversely  it  would  seem  that  if  under  the  law  of 
the  state  where  the  resale  was  made  the  second  purchaser  would  have 
acquired  a  good  title,  the  law  of  this  state  will  govern  in  a  third  state 
to  Which  the  property  is  removed  by  the  second  purchaser,  even  tbou^ 
under  the  law  of  the  state  where  the  conditional  sale  was  made  and  of 
the  third  state  into  which  the  property  was  removed  a  purchaser  from 
the  buyer  would  not  have  acquired  a  good  title  if  the  resale  had  been 
made  in  either  of  these  states.*  In  some  instances  local  statutes  have 
expressly  required  that  if  property  sold  on  conditional  sale  is  there- 
after brought  within  the  state,  the  contract  of  sale  must  be  there 
recorded  to  render  it  valid  as  against  levying  creditors  of  or  purchasers 
from  the  buyer.* 

Validity  and  OpeToHon  OeneraUy  « 

751.  Against  Third  Persons  Generally. — It  is  a  well  settled  general 
rule  of  law  that  in  the  sale  of  chattels  property  will  pass  or  not,  accord- 
ing to  the  intention  of  the  parties,  as  expressed  in  the  contract  of 
sale;  and  at  common  law  the  validity  of  contracts  of  sale  under 
which  the  title  is  reserved  or  retained  in  the  seller,  until  the  per- 
formance of  some  condition  precedent,  usually  the  payment  of  the 
price,  though  the  possession  is  delivered  to  the  buyer,  are  universally 
upheld  as  between  the  parties  and  those  claiming  under  the  buyer  as 
volunteers  or  ivith  notice  of  the  buyer's  want  of  title;  ^'  and  the  fact 

7.  Marvin  Safe  Co.  v,  Norton,  48  340,  27  S.  Ct  524,  51  U.  S.  (L.  ed.) 
N.  J.  L.  412,  7  Atl.  418,  57  Am.  Rep.  828;  Palmer  v.  Howard,  72  Cal.  293, 
566.  See  also  Weinatein  v.  Freyer,  13  Pac.  858,  1  A.  S.  R.  60;  Gerow  v. 
93  Ala.  257,  9  So.  285,  12  L.R.A.  700  Caatello,  11  Colo.  560,  19  Pac  505,  7 
(approving  and  following  the  above  A.  S.  R.  260;  Waterston  v.  Getehell, 
New  Jersey  case).  5  Greenl,  (Me.)  435,  17  Am.  Dec  2fU.; 

Notes:  64  L.R.A.  833;  Ann.  Caa.  Angier  v,  Taunton  Paper  Mfg.  Co.,  1 
1916A  880.  Gray  (Mass.)  621,  81  Am.  Dec.  436; 

8.  Note:  Ann.  Caa.  1916A  881.        Burbank  v.  Crooker,  7  Gray  (Masa,) 

9.  Pulaski  Mule  Co.  v.  Haley,  187  158,  66  Am.  Dee.  470;  P.  J.  Dewes 
Ala.  533,  65  So.  783,  Ann.  Gas.  1916A  Brewing  Co.  v.  Merritt,  82  Mich.  198, 
877.  46  N.  W.  379,  9  L.R.A.  270;  Cleveland 

Note:  L.R.A.1917D  944.  Mach.  Works  v.  Lang,  67  N.  H.  348, 

10.  Cole  V.  Berry,  42  N.  J.  L.  308,  31  Atl.  20,  68  A.  S.  R.  675;  Cole  v. 
36  Am.  Rep.  511.  See  also  supra,  par.  Berry,  42  N.  J.  L.  308,  36  Am.  Rep. 
274  et  seq.  511;  Houston  v.  Dyche,  Meigs  (Tenn.) 

11.  Harknesfi  v.  RusseU,  118  U.  S.  76,  33  Am.  Dec  130. 

663,  7  S.  Ct.  51,  30  U.  S.  (L.  ed.)  Notes:  1  A.  S.  R.  63;  46  A.  S.  E. 
285;  Bienie  v.  Hutchins,  205  U.  S.  298  ;  50  A.  S.  R.  37. 
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that  the  seller  knew,  at  the  time  of  the  sale,  that  the  buyer  intended 
to  make  a  gift  of  the  property  to  a  third  penon  does  not  affect  the 
seller's  right  to  recover  it  from  the  donee.^'  The  federal  courts  con- 
sider the  question  as  to  the  validity  of  conditional  sales  under  which 
title  is  reserved  in  the  seller  until  the  price  is  paid,  as  against  persons 
claiming  under  the  buyer,  as  a  question  of  local  state  law  governing 
the  transaction  and  follow  the  rule  adopted  by  the  highest  court  of 
the  state.'*  Unl^  otherwise  affected  by  statute  a  receiver  appointed 
for  the  buyer  will  take  the  thing  sold  subject  to  the  reservation  of 
title  in  the  seller;'*  and  the  same  is  true  with  regard  to  the 
buyer's  assignee  for  the  benefit  of  creditors.*'  Where,  however, 
property,  the  subject  of  several  conditional  sales  from  different  sellers, 
being  of  the  same  kind,  is  mingled  together  so  as  not  to  be  eapable  of 
identification,  and  in  that  condition  comes  into  the  possession  of  a 
receiver  of  the  buyer,  and  the  sellers  each  bring  suit  for  the  specific 
property  to  which  he  is  entitled,  but  the  property  belonging  to  each 
owner  cannot  be  identified  or  the  amount  belonging  to  each  ascer- 
tained, no  judgment  can  be  rendered  in  favor  of  any  one  of  them,  as 
against  the  others,  for  his  specific  property.** 

752.  Against  Creditors  and  Bona  Fide  Purchasers;  General  Rule. — 
In  the  absence  of  statutory  provisions  to  the  contrary,  it  is  generally 
held  that  the  reservation  of  title  in  the  seller  is  valid  against 
levying  ci-editors  of  the  buyer,*^  and  even  as  against  bona  fide  pur- 

12.  Alabama  Cable  Co.  v.  Griffiths,  Washington^  ete.^  Co.,  79  Wash.  534, 

160  Ala.  315,  49  So.  577,  135  A.  S.  R.  140    Pae.    669,    LJt.A.1917C  440; 

lOO.  Crawford  v.  Gordon,  88  Wash.  653, 

18.  Hervey  t.  Rhode  Island  Loco-  153  Pao.  363,  L.R.A.1916C  516. 

motive  Works,  93  U.  S.  664,  23  U.  S.  Note:  Ann.  Cas.  1916 A  1258. 

(L.  ed.)  1003  (explained  in  Harknesa  15.  Praeger  v.  Emeraon-BrantiDg- 

V.  Rossell,  118  U.  S.  663,  7  S.  Ct.  51,  bam  Implement  Co.,  122  Md.  303,  89 

30  U.  S.  (L.  ed.)  285) ;  York  Mfg.  Co.  Atl.  501,  Ann.  Cas.  1916A  1255. 

V.  CasseU,  201  U.  S.  344, 26  S.  Ct.  481,  Note:  Ann.  Cas.  1916A  1261. 

60  U.  S.  (L.  ed.)  782;  Bryant  v.  Swof-  16.  New  Haven  Wire  Co.  Cases,  57 

f«M  Bros.  Dry  Goods  Co.,  214  U.  S.  Conn.  362,  18  Atl.  266,  6  L.R.A.  300. 

279,  29  S.  Ct.  614,  53  U.  8.  (L.  ed.)  17.  Vermont  Marble  Co.  t.  Brow, 


As  to  the  general  daty  of  federal  (Mass.)  512,  13  Am.  Dee.  449;  Reed 

eonrts  to  follow  the  deeisions  of  state  v.  Upton,  10  Pick.  (Mass.)  522,  20 

comrta,  see  UNnmn  States  Courts.  Am.  Dee.  545;  Mount  v.  Harris,  1 

14.  Posdick  V.  Schall,  99  U.  S.  235,  Smedea  &  M.  (Miss.)  185, 40  Am.  Dee. 

25  U.  S:  (L.  ed.)  339;  Praeger  v.  Em-  89;  Anltman  v.  Mallory,  5  Neb.  178, 

eiBon-Brantingham  Implement  Co.,  122  25  Am.  Rep.  478 ;  Cole  v. .  Bmy,  42 

Md.  303,  89  Atl.  501,  Ann.  Cas.  1916A  N.  J.  L.  308,  36  Am.  Rep.  511;  Max- 

1256;  Ardmore  Nat.  Bank  v.  Briggs,  well  v.  Tufts,  8  N.  Mex.  396,  45  Pae. 

ete.,  Co..  20  Okla.  427,  94  Pae.  533,  970,  33  L.R.A.  854;  Parris  v.  Roberts, 

120  A.  S.  R.  747,  16  Ann.  Cas.  133,  34  N.  C.  268, 55  Am.  Deo.  415;  Goodell 

23   LJ{JL(N:S  )    1074;   Malmo   t.  v.  Purbzothv,  12  R.  I  233,  34  Am. 


907. 


Note:  40  L.R.A.(N.S.)  416. 


109  Cal.  236,  41  Pae.  1031,  50  A.  S.  R. 
37;  Barrett  v.  Pritchard,'  2  Pick. 
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chasers  for  value  without  notice  of  the  buyer*s  want  of  title.*®  This 
is  in  pursuance  of  the  general  rule  that  one  in  possession  of  a  chattel 
as  bailee  or  the  like  can  transfer  to  a  third  person  no  greater  right  or 
ixkterest  than  he  himself  possesses,*'  and  in  this  connection  the  state- 
ment of  an  early  English  writer  (1  Shep.  Touch.  118)  that  "when  « 
man  hath  a  thing  he  may  condition  with  it  as  he  will"  has  frequently 
been  quoted  with  approval;"  The  seller  may  by  his  conduct  and 
implied  or  express  representations  to  one  he  knows  is  contemplating 
the  purchase  of  the  property  from  the  buyer  estop  himself  from 
asseriing  his  title.*   A  distinction  is  made  between  a  sale  under  which 

Rep.  631;  Armington  v.  Hoaston,  38  550,  32  L.R.A.  260);  Heinboekle  v. 
Vt.  448,  91  Am.  Dec.  366.  Zubaum,  5  Mont  344,  6  Pac.  897,  51 

Notes:  89  Am.  Dec  127;  25  L.R.A.  Am.  Rep.  59;  Cole  v.  Berry,  42  N.  J. 
(N.S.)  787.  L.  308,  36  Am.  Rep.  5U;  Marvin  Safe 

18.  Conrad  v.  New  York  Atlantic  Co.  v.  Norton,  48  N.  J.  L.  410,  7  Atl. 
Ins.  Co.,  1  Pet.  386,  7  U.  S.  (L.  ed.)  418,  57  Am.  Rep.  566;  Singer  Mfg. 
189;  Harkness  v.  Russell,  118  U.  S.  Co.  v.  Graham,  8  Ore.  17,  34  Am. 
663,  7  8.  Ct.  51,  30  U.  S.  (L.  ed.)  285;  Rep.  572;  Woods  v.  Nichols,  21  R.  I. 
Sumner  v.  Woods,  67  Ala.  139;  42  537,  45  Atl.  548,  48  L.R.A.  773;  Shaw 
Am.  Rep.  104  (overruling  earlier  v.  Webb,  131  Tenn.  173,  174  S.  W. 
cases);  Weinstein  v.  Fr«yer,  93  Ala.  273,  Ann.  Cas.  1916A  62G,  L.R.A. 
257,  9  So.  286,  13  L.R.A.  700;  Trip-  1915D  U41;  Freed  Furniture,  etc., 
lett  v.  Mansur,  etc.,  Implement  Co.,  Co.  v.  Sorensen,  28  Utah  419,  79  Pac. 
68  Ark.  230,  57  S.  W.  261,  82  A.  S.  R.  564,  107  A.  S.  R.  731,  3  Ann.  Cas. 
284;  Palmer  v.  Howard,  72  Cal.  293,  634;  Studebaker  Bros.  Co.  v.  Man,  13 
13  Pac.  858,  1  A.  8.  R.  CO;  Lewis  v.  Vfyo.  358,  80  Pac.  151,  110  A.  S.  R. 
McCabe,  49  Conn.  141,  44  Am.  Rep.  1001  (decided  under  the  law  of  Utah). 
217;  American  Process  Co.  v.  Florida  Notes:  13  Am.  Dec  452  ;  66  Am. 
White  Press  Brick  Co.,  56  Fla.  116,  Dee.  369,  473  ;  74  Am.  Dee.  312; 
47  So.  942,  16  Ann.  Cas.  1054;  Dnn-  92  Am.  Dec  317;  37  Am.  Rep. 
bar  V.  Rawles,  28  Ind.  225,  92  Am.  664  ;  42  Am.  Rep.  105;  57  Am. 
Dec.  311  and  note;  Winchester,  etc,  Rep.  572  et  seq.;  1  A.  S.  R.  63;  3  A. 
Mfg.  Co.  T.  Carman,  109  Ind.  31,  9  S.  R.  198;  22  A.  S.  R.  703  ;  86  A.  S. 
N.  E.  707,  58  Am.  Rep.  382;  Bailey  R.  497;  46  A.  S.  R.  298;  134  A.  S.  R. 
V.  Harris,  8  la.  331,  74  Am.  Dec  312;  278;  10  L.R.A.  233  et  seq.;  12  L.R.A. 
Emerson  v.  Fisk,  6  Greenl  (Mc)  200,  447;  12  L.R.A.  703  ;  25  L.R.A.(N.S.) 
19  Am.  Dec  206;  Lane  v.  Borland,  14  782  et  seq.;  Ann.  Cas.  lOlSC  330; 
Me.  77,  31  Am.  Dec.  33;  Crocker  v.  Ann.  Cas.  1916A  1273  et  seq. 
Gullifer,  44  Me.  491,  69  Am.  Dec  118;  19.  Sumner  v.  Woods,  67  Ala.  139. 
Stevens  v.  Ellis,  48  Mc  501,  77  Am.  42  Am.  Rep.  104;  Dunbar  v.  Rawles. 
Dee.  240;  Sargent  v.  Metealf,  5  Gray  28  Ind.  225,  92  Am.  Dee.  311.  As  to 
(Mass.)  306,  66  Am.  Dec.  3B8;  Bur-  the  general  rights  of  bona  fide  pur- 
bank  V.  Crooker,  7  Gray  (Mass.)  158,  chasers  of  chattels,  as  distinguished 
66  Am.  Dec  470  and  note;  Zuchtmann  from  commercial  paper,  see-  supra, 
T.  Roberts,  109  Mass.  53,  12  Am.  Rep.  par.  662  et  seq. 

603;  Pratt  v,  Burhans,  84  Mich.  487,     20.  Lewis  v.  McCabe,  49  Conn.  141, 
47  N.  W.  1064,  22  A.  S.  R.  703;  44  Am.  Rep.  217;  Cole  v.  Berry,  42 
Watts  T.  Ainswortb,  80  Miss.  40,  42  N.  J.  L.  308,  30  Am.  Rep.  511. 
So.  672.  119  A.  S.  R.  700  (distinguish-     Notes:  25  L.R.A.(N.S.)  782. 
ing  Columbus  Bu^  Co.  v.  'Ihiriey,     1.  Jenks  v.  Colwell,  66  MidL  420, 
73  Miss.  629,  19  So.  '^3'^,  65  A.  S.  R.  33  N.  W.  528,  U  A.  S.  R.  602. 
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the  title  is  expressly  retained  in  the  seller,  though,  possession  is 
delivered  to  the  buyer,  and  one  in  which  the  delivery  is  made  con- 
ditional and  the  incidental  retention  of  the  title  in  the  seller  until  per- 
formance of  the  condition  attached  to  the  delivery  and  essential  as 
between  the  parties  to  make  the  delivery  absolute  and  capable  itself 
of  transferring  the  title,  and  it  is  held  that  while  in  the  former  case 
a  bona  fide  purchaser  from  the  bu3'er  will  acquire  no  title  as  against 
the  Feller,  it  is  otherwise  in  the  l^itter  case 

753.  Particular  Circumstances  Affecting  General  Kule. — The  fact 
that  the  seller  gives  to  the  buyer  a  bill  of  sale  absolute  in  form,  omit- 
ting any  statement  of  the  reservation  of  title  in  the  seller,  has  been 
held  insufficient  in  the  absence  of  fraud  to  estop  him  from  reclaiming 
the  chattel  as  against  one  who  repurchases  from  the  buyer  on  the 
faith  of  the  bill  of  sale.*  The  fact  that  the  commodity  sold  is  of  such 
a  character  or  the  circumstances  surrounding  the  sale  are  such  that 
consumption  in  its  use  or  the  right  of  the  buyer  to  resell  without  first 
paying  the  price  may  be  implied  or  is  expressly  given  is  held  insuffi- 
cient to  subject  it  to  levy,  as  against  the  seller,  at  the  suit  of  creditors 
of  the  buyer  or  to  entitle  the  buyer's  assignee  for  the  benefit  of 
creditors  or  his  receiver  or  the  like  to  claim  the  same  as  against  the 
seller.^  And  it  has  been  held  that  a  sale  of  household  provisions,  on 
condition  that  they  shall  remain  the  property  of  the  seller  until  paid 
for  and  with  the  understanding  that  they  may  be  used  and  consumed 
by  the  buyer  before  payment  is  made,  is  valid  as  against  attaching 
creditors  of  the  buyer,  as  this  is  merely  a  license  to  the  buyer  to  use 
the  property  of  the  seller It  has  also  been  held  that  the  retention  by 
a  wholesaler  of  dry  goods  of  title  to  the  goods  and  their  proceeds  in  a 
sales  contract  under  which  the  goods  pass  to  a  retailer  for  resale  is 
effective  against  a  chattel  mortgage  executed  by  the  retailer  to  a  trustee 
for  creditors.' 

2.  Comer  v.  CuDningham,  77  N.  T.  44  Am.  Hep.  2i7;  New  Haven  Wire  Co. 
391,  33  Am.  Rep.  626.  As  to  the  Cases,  57  Conn.  352,  18  At).  2G6,  5 
effect  of  a  conditioDal  delivery  to  pass  L.R.A.  300;  Andre  v.  Murray,  179 
the  title,  see  supra,  par.  302.  Ind.  576.  101  N.  E.  81,  Ana.  Cas. 

S.  Zaehtmann  v.  Roberts,  109  Mass.  1016A  87,  L.R.A.1917B  667;  F.  J. 
63,  12  Am.  Rep.  C63.  As  to  the  gen-  Dewes  Brewery  Co,  v.  Merritt,  82 
eral  righte  of  a  purchaser  of  a  chattel  Mich.  108,  46  N.  W.  370,  9  L.R.A. 
from  one  clothed  with  the  indicia  of  270;  Prentiss  Tool,  etc.,  Co.  v.  Schir- 
ownership,  see  supra,  par.  6G5.  mer,  136  N.  Y.  305,  32  N.  E.  849,  32 

4.  Bryant  v.  Swofford  Bros.  Dry  A.  S.  R.  737.   See  also  Vermont  Mar- 
Goods  Co.,  214  U.  S.  279,  29  S.  Ct.  ble  Co.  v.  Brow,  109  Cal.  236,  41  Pae. 
614,  53  U.  S.  (L.  ed.)  997;  Ludvigh  1031.  50  A.  S.  R.  37. 
V.  American  Woolen  Co.,  231  U.  S.      Notes:  L.R.A.1917B  661;  Ann.  Cas. 
522,  34  S.  Ct.  161,  58  U.  S.  (L.  ed.)  1916A  93. 

345;  Triplett  v.  Mansur,  etc.,  Imp.  Co.,      5.  Armington  v.  Houston,  38  Vl. 
68  Ark.  230,  57  S.  W.  261.  82  A.  S.  R.  448.  91  Am.  Dec.  360. 
284;  Lewis  v.  McCabe,  49  Conn.  141,     6.  Mishawoka  Woolen  2Stz  Co.  v. 
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754.  Pnrtbasers  fnnn  Retailer  or  Wliere  Buyer  Is  Aaihorized  to 
Reselt — ^The  fact  that  the  sale  ia  to  a  retail  dealer,  who  has  no  use 

for  the  property  except  for  the  purpose  of  resale,  and  the  seller  has 
.knowledge  of  such  fact,  has  been  held  insufficient  to  enable  the  buyer 
by  a  resale  to  a  bona  Bde  purchaser  to  transfer  a  good  title  as  against 
the  seller.^  And,  in  case  of  a  sale  to  a  retailer,  the  fact  that  the  latter 
has  the  right,  express  or  implied,  to  resell  in  the  ordinary  course  of 
business  is  held  not  to  enable  him  by  a  sale  of  his  stock  of  goods  in  bulk 
to  transfer  title  as  against  the  original  seller.^  On  the  other  hand,  if 
it  is  the  intention  of  the  parties  that  the  property  is  to  be  resold  by  the 
dealer  in  the  ordinary  course  of  his  business  and  riefore  the  price  is 
paid,  this  will,  it  seems,  according  to  the  better  view,  enable  him  to 
transfer  title  to  a  bona  fide  purchaser,  in  the  due  course  of  trade.* 
And  undoubtedly  the  seller  may  authorize  the  buyer,  as  his  agent,  to 
resell  and  thereby  enable  him  to  transfer  a  good  title  free  from  any 
claim  of  the  seller.'**  If  the  buyer  is  expressly  given  the  right  to 
resell,  paying  over  to  the  seller  the  proceeds  of  all  sales,  there  is  no 
obligation  on  the  part  of  a  purchaser  to  see  that  the  price  paid  by  him 
is  in  fact  turned  over  to  the  seller.**  It  is  also  generally  held  that  if 
a  manufacturer  or  wholesale  dealer  sells  on  credit  and  delivers  the 
property  to  a  retail  dealer  for  the  apparent  purpose  of  resale,  a  con- 
dition that  the  title  shall  remain  in  the  seller  until  the  price  is  paid 
is  ineffectual  as  against  a  bona  fide  purchaser  from  the,  retailer  in  the 

Stanton,  188  Mich.  237,  154  N.  W.  48,  Co.  v.  Turley,  73  Miss.  529,  19  So. 

L.R.A.1917B  651.  232,  55  A.  S.  R.  550,  32  L.R.A.  260; 

7.  Sargent    v.    Metcalf,    5    Gray  Armington  v.  Houston,  38  Vt.  448,  91 

(Mass.)  306,  66  Am.  Dec.  368  (wag-  Am.  Dec.  366.   See  also  Pratt  v.  Bur- 

nns  sold  to  a  retailer).  See  also  Oliver  bans,  84  Mich.  487,  47  N.  W.  1064, 

Ditson  Co.  V.  Bates,  181  Mass.  455,  22  A.  S.  R.  703. 

63  N.  E.  908,  92  A.  S.  R.  424,  57  Note:  58  Am.  Rep.  386. 


8.  Lewis  V.  McCabe,-49  Conn.  141,  Co.  of  America,  169  Ala.  154,  53  So. 
44  Am.  Rep.  217;  Winchester  Wagon  1014,  33  L.R.A.(N.S.)  374;  New 
Work,  etc.,  Co.  v.  Carman,  109  Ind.  31,  Haven  Wire  Co.  Cases,  57  Conn.  352, 
9  N.  E.  707,  58  Am.  Rep.  382;  Andre  18  Atl.  266,  5  L.R.A.  300;  Clarke 
V.  Murray,  17.')  Ind.  576,  101  N.  E.  81,  Bros.  v.  McNatt,  132  Ga.  610,  64  S.  E. 
Ann.  Cas.  1916A  87,  L.R.A.1917B  795,  26  L.R.A.(N.S.)  585;  Peaslev  v. 
667;  Burbank  v.  Crooker,  7  Gray  Noble,  17  Idaho  686,  107  Pae.  *402, 
(Mass.)  158,  66  Am.  Dec.  470;  Pratt  134  A.  S.  R.  270,  27  L.R.A.CN.S.) 
v.  Burhans,  84  Mich.  487,  47  N.  W.  216;  Columbus  Buggy  Co.  v.  Turlev, 
1064,  22  A.  S.  R.  703.  See  also  73  Miss.  529,  19  So.  232,  65  A.  S,  B. 
Mishawka  Woolen  Mfg.  Co.  v.  Stan-  550,  32  L.R.A.  260. 
ton,  188  Mich.  237,  154  N.  "W.  48,     Notes:  134  A.  S.  E.  280;  L.R.A. 


Notes:  134  A.  S.  R.  285;  L.R.A.  11.  Clarke  Bios.  v.  McNatt,  132  Ga. 

1917B  659;  Ann.  Cas.  1916A  81,  610,  64  S.  E.  795.  26  L.R.A.{N.S.) 

9.  Lewenbei^  v.  Hayes,  91  Me.  104,  585;  Peasley  v.  Noble,.  17  Idaho  686, 

39  Atl.  469,  64  A.  S.  R.  215;  Bur-  107  Pac.  402,  134  A.  S.  R.  270,  27 

bank'v.  Crooter,  7  Gray  (Mass.)  158,  L.R.A.(N.S.)  216. 

66  Am.  Deo.  470;  Columbus  BnggT-  Note:  26  LJt..A.(N.S.)  685. 


L.R.A.  289. 


10.  Bass  V.  International  Harvester 


L.R.A.1917B  651. 


1917B  659. 
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due  course  of  trade;'*  and  ihia  protection  has  been  extended  to. a 
corporation  which  took  the  entire  stock  of  the  retailer  in  satiefaotion 
of  hie  subscription  to  its  capital  stock,  as  the  rule  should  not  be 
restricted  to  one  who  purchases  in  the  ordinary  course  of  retail  trade.'* 
The  power  of  the  buyer,  under  an  express  power  to  resell  before  pay- 
ment of  the  price,  does  not  terminate  ipso  facto  with  his  default  in 
payments,  and  he  may  notwithstanding  his  default,  if  nothing  has 
been  done  by  the  seller  to  terminate  the  contract  or  retake  possession, 
transfer  a  good  title  to  a  bona  fide  purchaser.'^  A  provision,  in  a  con- 
tract of  sale  to  one  not  a  dealer,  that  if  the  buyer  resells  or  otherwise 
disposes  of  the  property,  the  price  shall  immediately  become  payable 
does  not  confer  on  the  buyer  a  right  to  resdl  so  as  to  enable  a  purchas- 
er from  him  to  hold  free  of  the  seller's  rights.** 

755.  Lien  for  Repairs. — Ordinarily  a  bailee  of  personal  property 
has  no  power  to  subject  it  to  a  lien  for  repairs  made  thereon  by  a  third 
person,  as  against  the  rights  of  the  bailor,"  and  it  is  generedly  held, 
in  the  absence  of  statute  to  the  contrary,  that  a  mechanic,  who  repairs 
a  chattel  at  the  instance  of  the  buyer,  cannot  claim  a  lien  thereon  as 
against  the  seller,  who  reserved  or  retained  the  title  until  the  price  is 
paid."  The  mechanic's  remedy  in  such  case  is  by  paying  the  seller 
the  balance  of  the  price  due,  and  then  subjecting  the  property  to  his 
lien  as  the  property  of  the  buyer.'*  And  it  has  been  held  that  a  court 

12.  Basa  t.  International  Harvester  in  this  oase  iwogaizea  that  its  decision 
Co.  of  America,  169  Ala.  154,  53  So.  is  opposed  to  the  authorities  in  other 
1014,  33  L.R.A.(N.S.)  374;  Peasley  jurisdictions  including  the  Massacbu- 
T.  Noble,  17  Idaho  686,  107  Pac.  402,  setts  and  Michigan  cases  cited  supra, 
134  A.  S.  R.  270,  27  L.R.A.(N.S.)  but  says  that  it  is  in  harmony  with  the 
216;  Winchester  Wagon  Works,  etc.,  better  authorities. 
Co.  V.  Carman,  109  Ind.  31,  9  N.  E.  14.  Peasley  v.  Noble,  17  Idaho  686, 
707,  58  Am.  Rep.  382;  Andre  v.  Mur-  107  Pac.  402,  134  A.  8.  R.  270,  27 
ray,  179  Ind.  576,  101  N.  E.  81,  Ann.  L.R.A.(N.S.)  216. 
Cas.  1916A  87,  L.R.A.1917B  667;  16.  Watts  v.  Ainsworth,  89  Miss. 
I*wenb«g  V,  Hayes,  91  Me.  104,  39  40,  42  So.  672,  119  A.  S.  R.  700,  dis- 
Atl.  469,  64  A.  S.  R.  215;  Columbus  tinguisbing  Columbus  Buggy  Co.  v. 
Buggy  Co.  V.  Turley,  73  Miss.  529,  19  Turley,  73  Miss.  529,  19  So.  232,  55 
So.  232,  56  A.  S.  R.  550,  32  L.E.A.  A.  S.  R.  550,  32  L.R.A.  2f?0. 
260  (contract  combining  the  elements  16.  8ee  generally,  Bailubhts,  vol. 
of  a  conditional  sale  and  consignment  3,  p.  146;  Lien^  vol.  17,  p.  609  et 
for  sale),  distinguished  in  Watts  v.  seq- 

Ainsworth,  89  Miss.  40,  42  So^  672,  17.  Baughman  Automobile  Co.  t. 
119  A.  S.  R.  700.  Emanuel,  137  aG.  354,  73  S.  E.  511, 

Notes:  92  A.  8.  R.  426;  134  A.  S.  38  L.R.A.(N.S.)  97;  Small  v.  Robin- 
B.  281;  Ann.  Cas.  1916A  90.  son,  69  Me.  425,  31  Am.  Rep.  299; 

This  view  is  opposed  to  the  Massa-  Shaw  v.  Webb,  131  Tenn.  173,  174  S. 
ehnsettB  ease  of  Sargent  t.  Metcalf,  W.  273,  Ann.  Cas.  1916A  626,  L.R.A. 
5  Gray  (Mass.)  306,  66  Am.  Dee.  368,  1915D  1141.   See  also  Clark  v.  Wells, 


13.  Bass  V.  International  Harvester  Nota:  38  LJl.A.(N.S.)  97;  L.R.A. 
Co.  of  America,  169  Ala.  164,  53  So.  1915D  U42. 

1014,  33  L.R.A.(N.S.)  374.  The  eonrt     18.  Bftnghmaa  Antomobila  Co.  t. 
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of  equity  will  not  entertain  jurisdiction  to  enjoin  the  seller  of  an 
automobile  from  asserting  his  title  by  appropriate  remedy  at  Inw  to 
recover  the  property,  as  against  one  seeking  to  subject  it  to  a  lien  for 
labor  performed  and  material  furnished  to  repair  the  property  at  the 
instance  of  the  buyer,  although  the  seller  knew  of  the  labor  performed 
and  the  repairs  being  made  on  the  property,  and  that  the  buyer  was 
insolvent.'*  Where  ordinary  repairs  are  made  to  the  chattel,  at  the 
instance  of  the  buyer,  the  added  materials  become  a  part  of  the 
chattel  by  accession,  and  will  belong,  as  between  the  repairer  and  the 
seller,  to  the  latter  aa  owner  under  the  reservation  of  title  to  the  chat- 
tel.** And  where  labor  and  material  are  furnished  to  improve  the 
property  in  such  a  way  that  the  seller  has  no  choice  but  to  accept  the 
benefits  thereof  on  retaking  possession,  such  acceptance  will  create  no 
liability  against  the  seller  to  pay  therefor.  This  is  in  pursuance  of 
the  general  rule  that  where  ser\'ices  are  of  such  a  nature  that  one  has 
DO  choice  but  to  accept  them,  it  cannot  be  said  that  the  party  accepts 
them  voluntarily;  and  therefore  such  acceptance  will  create  no 
liability.'  This  rule,  subordinating  the  rights  of  the  mechanic  to 
those  of  the  seller,  has  been  applied  where  extensive  repairs  were  made 
to  an  automobile  at  the  instance  of  the  buyer,  who  held  under  a  con- 
tract reserving  title  in  the  seller  until  payment  of  the  price.*  On  the 
other  hand,  where  a  contract  of  conditional  sale  contemplates  repairs 
to  the  property  sold,  while  it  is  in  the  possession  of  the  buyer,  and 
before  payment  of  the  purchase  price,  and  the  terms  of  the  contract 
are  such  as  expressly  or  impliedly  to  authorize  the  buyer  to  have 
repairs  made  by  a  third  person  while  title  to  the  property  remains  in 
the  seller,  one  making  repairs  under  a  contract  with  the  buyer  has 
been  held  to  have  a  lien  therefor,  even  as  cigainst  the  seller,*  In  some 
instances  the  statutes  have  expressly  given  the  keeper  of  a  garage  a 
lien  on  motor  vehicles  for  charges  for  storage  or  repairs,  even  though 
the  vehicle  was  left  with  him  by  a  buyer  holding  under  a  contract  by 
which  the  seller  retained  the  title  until  the  price  is  paid.*  It  has 
been  held,  however,  that  a  statute  providing  "that  there  shall  be  a  lien 
upon  any  vehicle  ...  for  any  repairs  or  improvements  made  or 
fixtures  or  machinery  furnished  at  the  request  of  the  owner  or  his 
agent  in  favor  of  tiie  mechanic,  contractor,  founder,  or  machinist  who 

Emanuel,  137  Ga.  354,  73  S.  E.  511,  for  services  on  account  of  the  receipt 


19.  Baughman  Automobile  Co.  v.  2.  Baugbiuan  Automobile  Co.  t. 
Emanuel,  137  Ga.  354,  73  S.  E.  511,  Emanuel,  137  Ga.  354,  73  S.  E.  511, 


1,  Bauglimaii    Automobile    Co.    v.  273,  Ann.   Cas.  1916A  G26,  L.K.A. 

Emanuel,  137  Ga.  354,  73  S.  B.  511,  1915D  1141. 

38  L.RX(N.S.)  97.   See  Wobk  ano  3.  Note:  L.R.A:i915D  1142. 

Labob,  as  to  ceneral  liability  to  pay  4.  Mote:  38  L.R.A.(M.S.)  98. 


33  L.R.A.{N.S.)  97. 


of  the  benefits  tliereof. 


38  L.R.A.(N.S.)  97. 
20.  See  infra,  par.  771. 


38  L.R.A.(N.S.)  97.  See  also  Shaw 
V.  Webb,  131  Tenn.  173,  174  S.  W. 
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undertakes  the  work/'  etc.,  did  not  entitle  the  person  repairing  a 
vehicle,  sttch  as  an  automobile,  at  the  instance  of  a  buyer  holding 
under  a  conditional  contract  of  sale,  to  a  lien  where  the  seller  had  no 
knowledce  or  notice  of  the  making  of  the  repairs.* 

756.  Lien  of  Innkeeper,  Boarding  House  Keeper,  Livery  Stable 
Keeper,  etc. — Ordinarily  an  innkeeper  has  a  lien  on  the  goods  of  his 
guest  tliough  they  are  the  property  of  a  third  person.'  The  constitu- 
tionality of  a  statute  giving  a  boarding  house  keeper  a  lien  on  prop- 
erty, such  as  furniture  or  the  like,  brought  upon  the  premises  by  a 
boarder,  though  held  by  him  under  a  conditional  contract  of  sale,  as 
against  the  rights  of  the  seller,  has  been  upheld.'  And,  under  a  stat- 
ute givinc;  a  boarding  house,  in  general  terms,  a  lien  on  all  furniture, 
etc.,  brought  on  the  premises  by  a  boarder,  it  is  generally  held  that  the 
lien,  as  in  case  of  the  common  law  lien  of  an  innkeeper,  is  superior  to 
the  rights  of  one  who  sold  furniture  to  the  boarder  under  a  contract 
retaining  title  in  the  seller  until  the  price  was  paid,  where  the  keeper 
of  llio  boarding  house  had  no  notice  of  the  boarder's  want  of  title.* 
On  the  other  hand  it  has  been  held  that  the  statutory  lien  of  a  livery 
stable  keeper  does  not  attach  to  properly  received  from  a  buyer,  as 
against  the  seller  who  retained  the  title  until  the  price  is  paid,  where 
such  lien  is  given  in  general  terms,  as  the  lien  extends  only  to  the  inter- 
est of  the  party  for  whom  the  services  are  rendered.*  It  has  also  been 
held  that  the  lien  given  by  statute  on  an  automobile  for  injury  done 
by  it,  "whether,  at  the  time  of  the  injury,  such  automobile  was  driven 
by  the  owner  thereof  or  by  his  chauffeur,  agent,  employee,  servant, 
or  any  other  person  using  the  same  by  loan,  hire,  or  otherwise,"  has 
no  precedence  over  the  rights  of  the  seller  of  the  machine  who  retains 
the  title  until  the  price  is  paid.'** 

757.  Minority  View  as  to  Creditors  and  Bona  Fide  Purchasers.-^ 
In  some  jurisdicliuns,  due  to  some  extent  to  the  statutes  as  well  as  the 
policy  of  the  law  against  secret  liens  and  interesla,  the  courts  have 

6.  Shaw  v.  Webb,  131  Tenn.  173,  would  have  precedence  over  the  re- 

174  S.  W.  273,  Aon.  Cq3.  lUlliA  G2t),  served  title  of  the  seller  in  a  condi- 

I^R.A.li)15D  1141.  tional  sale  and  the  question  chiefly 

6.  See  Imnkeefers,  vol.  14,  p.  540  involved  was  the  con:3titutionality  of 
et  spq.  the  statute  which  was  upheld. 

7.  Nance  v.  0.  K.  Houck  Piano  Co.,  9.  Lowe  v.  Woods,  100  Cal.  408,  34 
128  Tenn.  1,  155  S.  W.  U72,  Ann.  Pac.  050,  38  A.  S.  R.  301.  See  LtVERY 
Cas.  10140  834.  Stable  Kbepebs,  vol.  17,  p.  1040  et 

8.  Notes:  L.R.A.1015D  1142;  Ann.  fieq. 

Cas.  1914D  841.  10.  Jerome  P.  Porker-Harris  Co.  v. 

In  Nance  v.  0.  K.  Hoiick  Piano  Co.,  Tate,  135  Tenn.  600,  188  S.  W.  64, 

128  Tenn.  1.  135  S.  W.  117*2,  Ann.  LR.A.lOlflP  m5.    As  to  the  general 

Cas.  1U14D  834,  it  was  assumed  that  liability  of  a  bailor  of  an  automobile 

a  lien  given  by  statute  to  a  hoarding  for  injuries  done  by  it  while  being 

bouse  kee|>er  on  all  furniture,  etc,  operated  by  the  bailee,  see  AUTOUO- 

brouffht  on  tlie  premises  by  a  boarder,  mixa,  vol.  2,  pp.  1200,  1201. 
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^refused  to  uphold  th^  validity  of  conditional  sales  as  against  bona 
fid^  purchasers  or  incaml»^cera  for  value  or  subsequent  levying 
creditors  of  the  buyer.**  The  reason  for  this  view  is  that  if  the  seller 
and  buyer  agree  that  the  possessiou  shall  pass  to  the  buyer,  but  the 
f}roperty  remain  in  the  seller  until  the  purchase  money  is  paid,  such 
agreement  as  respects  levying  creditors  of  and  purchasers  from  the 
buyer  is  fraudulent;  by  transferring  the  po^ession  to  the  buyer  under 
such  a  contract,  a  false  credit  is  given  to  him  and  therefore  in  respect 
of  third  persons,  as  he  is  the  apparent  so  is  be  to  be  con^dered  as  the 
real  owner.*'  A  distinction  has  been  made  between  purchasers 
and  levying  creditors,  and  the  view  taken  that,  though  the  validity 
of  conditional  contracts  of  sale  are  invalid  as  against  bona  fide  pur^ 
chasers  from  the  buyer,**  the  rule  will  not  be  extended  so  as  to  afford 
protection  to  levying  creditors  of  the  buyer.**  Where  the  rule  pre- 
vails that  levying  creditors  will  be  protected,  it  is  held  that  the  extent 
of  the  rights  of  a  receiver  appointed  for  the  buyer  depends  on  the 
nature  and  purpose  of  the  suit  in  which  he  is  appointed  and  if  he  is 
appointed  on  a  creditors'  bill  he  has  the  rights  of  a  levying  creditor 
and  may  avoid  the  terms  of  a  contract  of  conditional  sale  which  is 
invalid  as  to  the  levying  creditors  of  the  buyer  although  binding  as 
between  the  original  parties.**  But  where  the  receiver  was  appointed 
at  the  instance  of  the  mortgagee  of  a  railroad,  it  has  been  held  that 
though  a  conditional  sale  of  rolling  stock  to  the  railroad  company 
.would  have  been  invalid  as  against  ^e  levying  creditors  of  the  buyer, 
it  is  valid  as  against  the  receiver  who  represents  the  interest  of  the 
mortgeigee,  the  mortgage  itself  being  inferior  to  the  rights  of  the  seller, 

11.  Hervy  v.  Rhode  Island  Locomo-  204  Pa.  St  1,  53  AtL  622,  93  A.  S.  B. 

tive  Works,  93  U.  S.  664,  23  U.  S.  (L.  782,  59  L.II.A.  907. 

ed.)  1003  (applying  the  law  as  an-  Notes:  16  Am.  Deo.  ^3;  44  Am. 

nouneed  in  Illinois) ;  Rock  Island  Plow  Dec.  124;  89  Am.  Dec  127;  37  Am. 

Co.  V.  Reardon,  222  U.  S.  354,  32  S.  Eep.  664  ;  57  Am.  Rep.  572  et  seq.; 

Ct.  164,  5G  U.  S.  (L.  ed.)  231  (law  1  A.  S.  R:  63;  134  A.  S.  R.  278;  Ann. 

of  Illinois) ;   Mureh  v.   Wright,  46  Cas.  1916A  1275,  1278. 

111.  487,  95  Am.  Dec.  455;  Martin  12.  Rose  v.  Story,  1  Pa.  St  190, 

V.  Mathi'ot,  14   Serg.  &  B.   (Pa.)  44Am.  Deo.  12L  ^ 

214,   16   Am.   Dec.   491;   Rose   v.  Notes:  1  A.  S.  B.  63;  8  A.  S.  B. 

Story,  1  Pa.  St.  190,  44  Am.  Dec.  _.     ,        ^          «q  «j  ooq 

,121;  Haak  v.  Linderman,  64  Pa.  St.  ^S^S' 

499  .  3  Am.  Dec.  612;  Stadtfeld  v.  6  A.  S.  R  446  (follow- 

TT    t  _      no  D    c*.  CO       A»,  T>   iDg  earlier  cases  as  stare  decisis); 

Huntsman,  92  Pa.  St.  63,  37  Am.  Rep.  ^  Emerson-Brantingham  Imp. 

^V-i  ^Sl°iro'  iA**^  Co.,  122  Md.  303,  89  Atl.  601,  Ann. 

95  Pa.  St  508,  40  Am.  Rep.  674  note;  q^^I  1916 A  1255. 
Peek  T.  Heim,  127  Pa.  St.  500, 17  Atl.  14  Dinsmore  *  v.  Maag-Wahmann 
'984, 14  A.  S.  R.  865;  Stephens  v.  Gif-  Co.,  122  Md.  177,  89  Atl.  399,  Ann. 
ford,  137  Pa.  St.  219,  20  Atl.  542.  21  Cas.  1916 A  1270;  Praeger  v.  Emer- 
A.  S.  R.  868;  Farquhar  v.  MeAlevy,  son-Brantingham  Imp.  Co.,  122  Md. 
142  Pa.  St.  233,  21  Atl.  811,  24  A.  S.  303.  89  Atl.  501,  Ann.  Cas.  1916A 1255. 
R.  497;  Schmaltz  T.  York  Mfg.  Co.     15.  Note:  Ann.  Cas.  1916A  1260. 
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the  8al&  having  be«n  mad&  after  the  mortgage  wad  exeeuted.^'  !f  the 
one  daimiitg  under  the  buyer  has  notice,  actual  or  constructiTe,  of  the 

buyer's  want  of  title,  as  where  he  has  notice  of  facts  which  fairly  put 
him  on  inquiry,  he  cannot  claim  protection  against  the  reserved  title 
of  the  seller.*'  And  as  the  refusal  to  sustain  such  contracts  as  against 
third  persons  is  based  on  the  apparent  ownership  conferred  on  the 
buyer  by  the  possession,  the  transaction  will  be  upheld  as  against  them 
as  well  as  against  the  buyer,  if  the  seller  retains  either  the  exclusive  or 
joint  possession.  In  the  latter  case,  the  buyer  is  neither  the  apparent 
nor  is  he  the  real  owner;  the  world  has  no  reason  to  beUeve  he  is  the 
owner,  and  therefore  the  seller  is  not  deprived  of  his  property  until  he 
receives  the  whole  of  the  stipulated  price.*^  And  the  rights  of  the 
seller  will  be  upheld  as  against  creditors  of  the  buyer  attempting  to 
levy  on  the  property  after  the  seller  has  retaken  possession.'*  Where 
a  mortgage  is  given  by  the  buyer  to  indemnify  cosureties,  notice  to 
one  of  such  sureties  will  not  affect  the  rights  of  the  others,  as  they  are 
in  no  sense  partners  with  the  one  having  notice  and  ought  not  to  be 
a£fected  by  notice  which  is  entirely  personal  to  him,  and  it  is  their 
right  to  have  the  proceeds  of  the  goods  applied  to  the  payment  of  the 
obligation  upon  which  they  became  sureties  on  the  faith  of  the  mort- 
gage, whatever  may  be  the  incidental  advantage  to  the  other  surety.-" 
758.  Necessity  for  Writing. — ^As  between  the  parties,  a  parol  reser- 
vation of  title  made  at  the  time  of  the  sale  is,  in  the  absence  of  a  stat- 
ute requiring  such  reservations  to  be  in  writing,  valid  and  enforce- 
able.' It  has  been  said  that  the  only  difference  between  a  written  and 
an  oral  reservation  is  as  to  the  mode  of  proof.'  And  though  the  con- 
trary view  has  been  taken,*  an  oral  reservation  of  title  has  been  held 

16.  Fosdick  V.  Scball,  99  U.  S.  235,     Note:  13  Ann.  Cas.  866. 

25  U.  S.  (L.  ed.)  339  (decided  under  Under  the.  Texas  statute  providing 
the  law  of  IHinois,  which  gives  prefer-  that  reservations  of  title  to  chattels  as 
enee  to  levying  creditors).  See  also  secnrity  for  the  purchase  price  shall 
Fosdick  V,  Southwestern  Car  Co.,  99  be  held  to  be  chattel  mortgages  and 
tr.  S.  256,  25  U.  S.  (L.  ed.)  344.        shall,  where  possession  is  delivered  to 

17.  Lhicoln  v.  Qnynn,  68  Md.  299,  the  buyer,  be  void  as  to  creditors  and 
11  Atl.  848,  6  A.  S.  B.  446.  bona   fide   purchasers,   unless  such 

18.  Rose  V.  Story,  1  Pa.  St.  190,  44  reservations  be  in  writing  and 
Am.  Dec.  121.  tercd  as  required  of  chattel  mortg^es, 

19.  Hineomn  v.  Mathews,  138  Pa.  a  verbal  reservation  of  title,  made 
St.  204,  20  Atl.  843,  10  L.R.A.  233.    at  the  time  of  the  sale  to  secure  the 

20.  Uncoln  v.  Quynn,  68  Md.  299,  payment  of  the  purchase  money,  con- 
11  Atl.  843,  6  A.  S.  R.  446.  stitutes,  as  between  the  parties,  a  valid 

1.  Clark  v.  MeMatt,  132  Ga.  610,  chattel  mortgage.  Crews  v.  Harlan, 
64  S.  E.  795,  26  L.R.A.(N.S.)  585  ;  99  Tex.  93,  87  S.  W.  656, 13  Ann.  Caa. 
Brown  v.  Mitchell,  168  N.  C.  312.  84  863. 

S.  £.  404,  Ann.  Cas.  1917B  933;  Rose     2.  Note:  18  Ann.  Cas.  866. 
V.  Story,  1  Pa.  St.  190,  44  Am.  Dec.     3.  Herring  v.  Cannon,  21  S.  C.  212, 
121;  Herring  V.  Cannon,  21  S.  C.  212,  63  Am.  Rep.  661   (referring  witTt 
53  Am.  Rep.  661.  approval  to  earlier  cases  invoIWng 

contracts  entered  into  before;  the  enact- 
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effectual  as  against  bona  fide  piirchofiGrs  for  value  to  the  same  extent 
as  such  a  reservation  in  a  written  contract.'  In  some  instances  the 
statutes  hnve  expressly  provided  that  every  verbal  agreement  between 
the  seller  and  buyer  whereby  the  seller  of  poraonalty,  who  has  parted 
with  the  possession  thereof,  resen-es  to  himself  any  interest  in  the 
same  sholl  be  void  either  generally  or  as  to  subsequent  creditors  or 
purchasers  for  value  witliout  notice.*  And  a  statute  requiring  that 
contracts  of  sale  reserving  title  in  tlie  seller  mu?t  be  recorded  to  render 
them  valid  as  against  certain  third  persons  will  prevent  verbal  con- 
tracts of  this  class  from  being  enforced  as  against  such  persons;*  but 
It  has  l)ccn  held  that  the  fact  that  the  written  evidence  of  the  sale 
was  not  executed  before  the  delivery  of  tlie  property  to  the  buyer  will 
not  render  the  reservation  of  title  in  the  seller  ineffectual  as  against 
a  purchaser  from  the  buyer,  if  it  is  thereafter  properly  exe<-uted  and 
reconled  within  the  time  required  by  statute,  even  though  the  statute 
also  expressly  required  such  contracts  to  be  in  writing,  where  at  the 
time  of  the  delivery  of  the  posj-cssion  to  the  buyer  it  was  agreed  that 
the  transaction  should  not  be  deemed  complete  until  the  contract  was 
duly  executed.'  If  the  contract  of  sale  is  evidenced  by  writing  pur- 
porting to  evidence  the  entire  contract,  the  general  rule  prohibiting 
the  admission  of  oral  evidence  to  vary  or  modify  a  written  contract 
will,  it  has  been  held,  preclude  the  seller  from  showing  on  oral  reserva- 
tion of  title  inconsistent  with  the  written  contract;*  but  it  is  other- 
wise, if  the  written  evidence  does  not  purport  to  l)e  a  complete  tran- 
script of  the  transaction,'  and  though  an  absolute  bill  of  side  was  given 
it  scorns  that  the  seller  may  show  an  oral  contemporaneous  rcsorvar 
tion  of  the  title.'"  Oral  reservations  are  of  course  more  dlftieuU  to 
prove  than  similar  reservutiuns  umde  in  writing,"  and  ordinarily  the 
qi'ostiun  whether  the  sale  was  absolute  or  conditional  is  one  for  the 
jury,'* 

ment  of  a  statute  expressly  denouncing  79  S.  E.  144,  47  L.R.A.(N.S.)  5G1 
verlml  rt^ervutions  of  title).  {e  plaining  and  distinguisliing  earlier 

4.  Si'-irist  V.  Crnlitree,  131  U.  S.  cases). 

287,  0  S.  Ct.  087,  33  U.  S.  (L.  ed.)  8.  Note:  13  Ann.  Cas.  806.  See 
125.  supra,  par.  213  et  seq.,  as  to  admissiuo 

Note:  13  Ann.  Cas.  8fi6.  of  oral  evidence  to  vary  written  ton- 

5.  MerririK  v.  Cannon,  21  S.  C.  212,  tracts  of  sale  generally. 

53  Am.  L'cp.  (iCl.  9.  Segrist  v.  Crabtree,  131  U.  8. 

Nute:  13  Ann.  Cas.  800.  287,  9  S.  Ct.  087,  33  U.  S.  {i.  ed.) 

6  Knowli-s  Loom  Works  v.  Vaoher,  12.5:  Brown  v.  Mitchell,  108  N.  C. 
67  N.  J.  L.  490,  31  Atl.  30G.  33  L.R.A.  312,  84  S.  E.  404,  Ann.  Cas.  1917B 
805.  033. 

Note:  13  Ann.  Cas.  800,  g(i7.  10.  Segrist  ».  Crabtree,  131  U.  P. 

See  llie  t'ollowing  parugniph  as  to  '^S7,  0  S.  Ct.  C87,  33  U.  S.  (L.  ed.) 
tbe  general  neueaaity  fur  recurding  a  I'Si. 

eontniil.  11.  Note:  13  Ann.  Cas.  800. 

7.  Uww*  V.  Spencer,  140  Oa.  M»,     12.  Segrist  v.  Crabtree,  131  IT.  6. 

464 


Digitized  by 


Google 


2«  B.  C.  L. 


SALES 


S  7S9 


759.  Recording  Generally. — ^Tn  the  abeence  of  a  statute  requiring 
conditional  sales  to  be  recorded,  and  in  the  jurisdictions  in  which 
their  general  validi^  is  upheld  as  against  creditors  of  and  purchasers 
from  the  buyer,  it  is  not  necessary  that  conditional  sale  contracts 
should  be  recorded,^*  and  it  is  generally  held  that  a  statute  requiring 
chattel  mortgages  to  be  recorded  in  order  to  render  them  valid  as 
against  levying  creditors  or  purchasers  does  not  require  that  condition- 
al sale  contracts  should  be  recorded,  as  they  are  distinct  from  chattel 
mortgages;  "  and  it  has  been  held  that  a  statute  requiring  all  chattel 
mortcaaes  or  other  instruments  "having  the  effect  of  a  mortgage  or 
lien"  to  be  recorded  did  not  include  sales  of  this  class,  aa  the  right  of 
the  seller  under  his  reservation  of  title  is  more  than  a  lien.'*  On  the 
other  hand  it  has  been  held  that  the  contract  when  in  writing  is  "an 
instrument  of  writing  in  the  nature  of  a  mortgage"  within  the  mean- 
ing of  a  statute  requiring  tfie  registration  of  such  instruments.''  At 
the  present  time  the  statutes  in  many  jurisdictions  expressly  require 
that  conditional  contracts  of  sale,  under  which  title  is  retained  by  the 
seller  until  the  price  is  paid,  must  be  recorded  to  render  them  valid 
and  effectual  as  against  certain  persons  claiming  under  the  buyer, 
iiaually  subsequently  levying  creditors  and  bona  fide  purchasers  for 
value  without  notice;"  and  in  some  instances  the  statutes  have  re- 
quired  on  the  removal  of  the  subject  matter  of  the  sale  from'  the  county 

SS7,  0  S.  Gt.  687,  33  U.  S.  (L.  ed.)  16.  Herrins  v.  Gannon,  21  8.  C. 
125.  212.  63  Am.  Rep.  661. 

Note:  13  Ann.  Cas.  8G6.  Note:  Ann.  Gas.  lOlQA  1274,  1276. 

13.  Note:  Ann.  Gas.  1616A  1273  et  17.-  Boss  v.  latematiooal  Harvester 
eeq.  See  supni,  par.  752  et  aeq.,  u  Co.,  ItiO  Ala.  154,  53  So.  1014, 
r^rds  the  general  mie  08  to  the  valid-  33  L.R.A.(N.S.)  374;  Pulaski  Ulnle 
ity  at  common  law  of  eonditional  sales  Go.  v.  Haiey,  187  Ala.  533,  65  So. 
as  against  purcbasera  from  and  levy-  783,  Ann.  Gas.  1016A  877;  ICnowles 
ing  cn-dttors  of  tbe  buyer.  Loom  Works  v.  Yaelier,  57  N.  J.  L. 

14.  Harkness  v.  Russell,  118  U.  S.  400,  31  Atl.  306,  33  L.R.A.  305; 
663,  7  S.  Gt  61,  30  U.  S.  (L.  ed.)  Boyer  v.  U.  D.  Knowllon  Co,  85 
286;  Dinsmore  v.  Maag-Wuhman  Co.,  Ohio  St.  104,  07  N.  E.  137,  38 
122  Md.  177,  80  Atl.  309,  Ann.  Cas.  L.R.A.(N.S.)  224;  Knittel  v.  Gushing, 
lOlOA  1270;  Praeger  v.  Emerson-  57  Tey.  354,  44  Am.  Rep.  508;  Kim- 
Branlingham  Implement  Co.,  122  Md.  b.nl|  v.  Costa,  76  Vt.  280,  56  Atl.  1009, 
303,  80  Atl.  501,  Ann.  Cas.  1016A  104  A.  S.  R.  937,  1  Ann.  Gas.  610; 
1255;  Ma.^well  v.  Tufts,  8  N.  M.  306,  Eisenl>erg  v.  Nichols,  22  Wash.  70,  60 
45  Pac.  079,  33  L.R.A.  854;  Freed  Pac.  124,  70  A.  S.  R.  917;  Studebaker 
Furniture,  etc..  Go.  v.  Snrensoi,  28  Bros.  Co.  v.  Mau,  13  Wvo.  3j8,  80 
Utah  410,  79  Pac.  564,  107  A.  S.  R.  Pac.  151,  110  A.  S.  R.  1001. 

731.  3  Ann.  Cos.  634.  Notes:  13  Ann.  Gas.  8GG;  Ann. 

As  to  whether  a  particular  contract  Cas.  1016A  1273  et  seq. 

is  to  be  deemed  a  eliattel  mortgage  or  As  to  who  are  to  be  regarded  as 

a  conditional  sale  reserving  title  in  the  bona  flile  purchasers  of  chattels  for 

seller,  see  supra,  par.  744  et  seq.  value  geuenUly,  see  supra,  par.  668 

15.  Maxwell  v.  Tufts,  8  N.  M.  806,  et  seq. 
45  Pac.  070,  33  L.R.A.  864. 
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in  whiAh  the  buyer  resides  and  where  the  contract  was  rec(nxled  in  the 
first  instance  as  required  by  the  statute  that  it  shall  be  again  recorded 

within  a  certain  time  in  the  county  to  which  the  property  ia  re- 
moved." Statutes  of  this  class  do  not  apply  so  as  to  require  the  con- 
tract to  be  recorded  to  render  it  valid  as  against  third  persons,  unless 
the  possession  ia  delivered  to  the  buyer;  and  it  has  been  held  that 
where  the  subject  matter  of  the  sale  is  a  structure  upon  the  real  estate 
of  the  seller,  capable  of  being  sold  as  personalty,  and  it  is  agreed 
between  the  parties  that  it  is  not  to  be  removed  until  the  price  is  paid, 
there  is  no  delivery  of  possession  to  the  buyer  so  as  to  require  the  con- 
tract to  be  recorded,  though  the  buyer  aa  tenant  or  licensee  upon  the 
land  has  the  use  of  the  structure."  The  general  rule  is  that  statutes 
respecting  the  recording  of  instruments  relating  to  "personal  prop- 
erty" apply  only  to  tangible  things,  which  are  capable  of  actual,  vis- 
ible, or  manual  possession  or  delivery,  add  not  to  defeasible  or  con- 
tingent sales  or  alignments  or  mortgages  of  intangible  things  such  as 
choses  in  action;  and  this  is  applicable  to  statutes  requiring  the 
registration  of  conditional  sales,'  and  it  has  been  held  that  a  contract 
for  the  sale  of  standing  timber  to  be  cut  and  removed  by  the  buyer, 
wherein  title  is  reserved  in  the  seller  until  the  price  is  paid,  is  not 
within  the  operation  of  statutes  requiring  contracts  for  the  condition- 
al sale  of  personalty,  where  possession  is  to  be  delivered  to  the  buyer, 
to  be  recorded.' 

760.  Sales  Made  in  Another  State,— In  some  instances  local  statutes 
have  expressly  required  the  contract  to  be  recorded  in  the  state  to 
which,  the  property  is  removed  though  the  sale  was  made  in  another 
state.'  A  local  statute  requiring  the  contract  to  be  recorded  at  the 
residence  of  the  buyer,  when  a  resident  of  the  state,  is  held  to  apply 
to  a  contract  of  sale  entered  into  in  another  state  with  the  intention  of 
both  parties  that  the  property  is  to  be  brought  into  the  state  enacting 
the  statute  by  the  buyer,  a  resident  thereof.*  And  where  the  statute 
required  in  general  terms  that,  in  case  of  sales  made  out  of  the  state, 

18.  Pulaski  Mule  Co.  v.  Haley,  187  Ala.  533,  65  So.  783,  Ann.  Cas.  1916A 

Ala.  533,  65  So.  783,  Ann.  Cas.  1916A  877. 

877.  Note:  L.R.A.1917D  944. 

19.  Webster  Lumber  Co.  v.  Key-  4.  Knowles  Loom  Works  v.  Vaeher, 
stone  Lumber,  etc.,  Co.,  51  W.  Va.  57  N.  J.  L.  490,  31  Atl.  306,  33  L.RA. 
545,  42  S.  K.  632,  66  L.R.A.  33.  305.    See  also  Boyer  v.  M.  D.  Knowl- 

1.  Note:  L.R.A.1917C  629.  ton  Co.,  85  Ohio  St.  104,  97  N.  E.  137, 

"2,  Note:   L.R.A.1917C  630.    Aa  to  38   L.R.A.(N.S.)    224;    Schmaltz  v. 

whether  a  contract  for  the  sale  of  York  Mfg.  Co.,  204  Pa.  St.  1,  53  Atl 

standing  timber  is  a  contract  for  the  522,  93  A.  S.  R.  782,  59  L.R.A.  507 

sale  of  an  interest  in  the  realty,  see  (considering  effect  to  be  given  tci  a 

generally.  Logs  and  Timder,  vol.  17,  New  York  statute,  to  which  state  the 

p.  1066 -et  seq.  property  was  removed). 

S.  Polaaki  Mule  Co.  t.  Haley,  187  Note:  35  L.R.A.(N.S.)  387. 
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the  contract  should  be  recorded  in  the  county  into  which  the  property 
is  brought  and  remains,  other  provisions  of  the  section  primarily 
relating  to  contracts  made  within  the  state  and  requiring  the  contract 
to  be  again  recorded  where  the  property  is  removed  to  another  county 
from  the  county  in  which  the  sale  was  made  and  in  which  the  con- 
tract was  first  recorded  as  required  by  the  statute  have  been  held  to 
apply  to  sales  made  out  of  the  state,  the  property  being  brought  into 
the  state  and  thereafter  removed  from  one  county  to  another.*  The 
provisions  of  the  statute  with  respect  to  the  place  of  recording  may, 
however,  be  such  as  to  render  it  inapplicable  to  contracts  of  sales  made 
in  another  state,  though  the  property  is  subsequently  removed  to  the 
state  of  the  forum.* 

761.  Suffleiency  of  Compliance  with  Statute.— The  requirements  of 
the  statutes  as  to  the  recording  of  conditional  contracts  of  sale  to 
render  them  valid  as  against  the  designated  persons  claiming  under 
the  buyer  must  be  substantially  complied  with ;  and  it  is  held  that  a 
notice  attached  to-  the  chattel  stating  that  it  remained  the  property  of 
the  seller  is  ineffectual  to  preserve  the  seller^s  rights  as  against  third 
persons  entitled  to  the  protection  of  the  statute.'  Where  the  memo- 
randum is  in  the  form  of  a  note,  the  marginal  figures  designating  the 
amount  of  the  note  may  constitute  a  sufiicient  designation  of  the 
amount,  within  a  requirement  that  the  memorandum  state  the  amount 
of  the  unpaid  price,  though  by  clerical  mistake  the  amount  of  the  note 
is  left  blank.^  This  is  in  pursuance  of  the  general  rule  that  marginal 
figures  in  a  note  may  be  referred  to  for  the  purpose  of  supplying  the 
amount  for  which  the  note  was  given,  when  such  amount  has  been 
wholly  omitted  in  the  body  of  the  note.'  Under  a  statute  requiring 
the  filing  of  the  contract  in  the  county  where  the  buyer  resides,  it  must 
be  filed,  in  case  a  corporation  is  the  buyer,  in  the  county  where  its  prin- 
cipal place  of  business  is  located,  although  the  property  covered  by 
the  contract  is  in  another  county.*" 

762.  Persons  Entitled  to  Protection  of  Statute  Generally.— The 
question  as  to  the  persons  entitled  to  the  protection  of  a  statute  require 
ing  the  contract  to  be  recorded  depends  upon  the  terms  of  the  statute, 
and  on  account  of  the  difference  in  the  phraseology  of  the  several 

8.  Pulaski  Mule  Co.  v.  Haley,  187  1916A  1268. 
Ala.  533,  65  So.  783,  Ann.  Cas.  1916A     8.  Kimball  t.  Costa,  76  Yt  289,  56 
877.  Atl.  1009,  104  A.  S.  R.  937,  1  Ann. 

6.  Notes:  64  L.R.A.  833  ;  35  L.R.A.  Cas.  610. 

387.  As  to  tbe  effect  to  be  given  under  9.  Kimball  v.  Costa.  76  Vt.  289,  56 
tbe  principle  of  comity  to  conditional  Atl.  1009,  104  A.  S.  R.  937,  1  Ann. 
contracts  of  sale  on  tbe  removal  of  tbe  Cas.  610  agd  note.  See  Bills  and 
property  from  tbe  state  in  which  the  Notes,  vol.  3,  pp.  892-894. 
sale  was  made  to  another  state,  see  10.  Malmo  v,  Wasbington  Render- 
supra,  par.  750.  ing,  etc.,  Co.,  79  Wash.  534,  140  Fa«. 

7.  Potter  Mfg.  Co.  v.  Arthur,  220  569,  L;R.A.1917C  440, 
Fed.  843, 136  C.  C.  A.  589,  Ann.  Cas. 
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stntntes  the  decisions  in  the  seveml  jurisdiotions  are  not  in  accord." 
Where  the  statute  invalidtites  unrcconied  conditional  8al<s  as  against 
"snliscqucnt  creditors  and  I)ona  Kde  purchasers,"  it  is  not  necessary  to 
entitle  a  jwrson  to  the  protection  afforded  by  the  statute  that  he  sliould 
unite  in  himself  the  character  of  both,  as  the  two  classes  being  distinct 
the  word  *'and"  will  be  read  as  "or."  '*  Where  protection  is  affonicd 
subf>cqucnt  levying  creditors  of  the  buyer  without  notice  as  well  as 
bona  fide  purchasers,  if  the  levying  creditor  is  entitled  to  protection 
the  purchaser  at  the  sale  thereunder  will  also,  it  would  seem,  be 
entitled  to  protection,  as  he  is  entitled  to  every  benefit  which  the  levy- 
in*;  creditor  would  have  had  if  the  latter  had  been  the  purchaser," 
and  furthermore  to  guarantee  to  one  a  right  to  sell  and  deny  to  all 
others  u  right  to  buy  would  be  solecism  in  law,  and  it  would  be  imput- 
ing folly  as  well  as  mischief  to  the  law  under  such  circumstances  to 
sny  ihnt  it  either  permitted  the  (subsequent)  creditor  alone  to  buy  or 
precluded  him  also  as  a  purchaser  with  though  a  creditor  without 
notice.*^  In  some  instances  the  statutes  have  required  that  on  the 
removal  of  the  property  from  the  county  in  which  the  buyer  resides 
and  ulipre  the  contract  was  recorded  in  the  first  instance  as  required 
by  the  statute  that  it  shall  be  again  recorded  in  the  county  to  which 
the  proiMjrty  is  removed,  within  a  certain  time  after  such  removal,  to 
render  it  valid  as  against  bona  fide  purchasers  from  the  buyer  for 
value  and  without  hotice;  and  under  such  a  statute  it  has  been  held 
that  where  the  contract  is  not  recorded  in  the  county  to  which  the 
property  is  removed  within  the  required  lime,  a  bona  Bde  purchaser 
fur  value  is  entitled  to  protection  though  his  purchase  was  made  with- 
in Iho  time  allowed  for  recording  the  contrai-t."  A  mortgagee  of  a 
railroad  holding  under  a  uiortgage  containing  an  after  acquired  prop- 
erly clause,  whiili,  as  between  the  parties,  would  be  effectual  to  cover 
after  acquired  rolling  stock,  has  been  held  not  to  be  entitled  to  tlie 
pi-uleeiion  of  a  statute  rendering  unrecorded  contracts  of  conditional 
sales  invalid  as  against  any  creditor  of  or  purchaser  from  the  buyer, 
so  as  to  give  the  mortgage  |)rcferchce  over  the  reserved  title  of  one 
selling  rolling  stock  to  the  railroad  company  after  the  execution  of 

11.  Knte:  L.R.A.ini7C  442.  ease  of  chattel  mortgages,  the  atatute 

12.  llerrinpT  v.  Caimon,  21  S.  C.  relating  to  cliattel  mortgages  provid- 
212.  53  Aril.  Hep.  661.  ing  ttiat  on  the  removal  of  the  subject 

13.  Herring  v.  Cannon,  21  S.  C.  matter  of  a  chattel  mortga^^e  to 
212.  53  Am.  Rep.  6(il.  See  Execc-  another  county  "the  coDveyance  must 
TiOKs,  vol.  10,  p.  1324  et  seq.  be  recorded   in  such  county  wilhin 

14.  Herring  v.  Cannon,  21  S.  C.  three  montha  from  the  removal,  or  it 
212.  53  Am.  Rep.  601.     .  ceases  to  have  effect  after  such  three 

15.  Puluski  Mute  Co.  v,  Haley,  187  months,  against  creditors  or  purcbas- ' 
Ala.  533,  05  So.  783,  Ann.  Cas.  1016A  era   witliout   notice,"   the   words  in 
877.    In  this  ease  the  court  diatin-  italics  not  being  contained  in  tho  stat- 
gutshes  the  effect  of  such  failure  in  nta  rata  ting  to  conditional  aalca. 

the  case  of  conditional  sales  from  the 
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the  mortgage;  and  the  same  has  been  held  true  as  to  a  statute  ren- 
dering the  unrecorded  contract  invalid  as  against  the  rights  and  inter- 
ests of  "any  third  person."  " 

763.  Creditors  without  Lien^The  courts  in  determining  the  class 
of  creditors  of  the  buyer  protected  by  tlie  statute  have  been  influenced 
b}"^  their  previous  decisions  relating  to  the  provision  of  a  statute 
requiring  chattel  morlgages  to  be  recorded  for  the  reason  that  the 
object  of  both  classes  of  statutes  is  the  same.*^  And,  as  in  the  case 
of  chattel  mortgages,  it  seems  to  be  the  better  view  that  where  the  stat- 
ute in  general  terms  invalidates  the  seller's  reservation  of  title  as 
against  creditors  of  the  buyer,  this  affords  protection  only  to  such 
creditors  as  have  acquired  a  lien  on  the  property  by  levy  thereon  or 
other  proceedings,  and  if  the  contract  is  recorded  or  possesion  retaken 
by  the  seller  before  a  creditor  of  the  buyer  obtains  a  lien  on  the  prop- 
erty, the  seller's  right  is  superior  in  the  absence  of  actual  fraud  in 
withholding  the  contract  from  record.."  The  reason  generally  given 
for  this  is  because  a  debtor  may  transfer  his  property  in  satisfaction  of 
bis  bona  fide  indebtedness,  without  giving  any  general  creditor  the 
right  to  object  thereto,  and  therefore  the  word  "creditor"  as  used  in 
the  statute  must  have  been  used  in  view  of  this  principle.^**  And  a 
fortiori,  a  statute  rendering  an  unrecorded  conditional  sale  absolute  as 
to  subsequent  creditors  in  good  faith  does  not  operate  to  destroy  the 
condition  in  favor  of  creditors  who  have  secured  no  lien,  and  who 
extended  credit  to  the  buyer  without  knowledge  that  the  property 
embraced  in  the  conditional  sale  had  been  delivered  to  him,  or  was  in 
his  possession.'  Other  cases,  however,  take  the  view  that  if  the  credi- 
tor's indebtedness  was  created  after  the  execution  of  the  contract  and 
delivery  of  the  property  to  the  buyer,  but  before  the  contract  was 
recorded,  he  ia  entitled  to  the  protection  of  the  statute.* 

16.  Myer  v.  Western  Car  Co.,  102  239  U.  S.  268,  36  S.  Ct.  60,  60  U.  S. 
n.  S.  1,  26  U.  S.  (L.  ed.)  59  (uon-  (L.  ed.)  275  (Kansas  statute);  Bi^ 
atruiny  an  Iowa  statute).  Tour  Implement  Co.  v.  Wright,  207 

17.  Fosdick  v.  Scball,  99  U.  S.  235,  Fed.  535,  125  C.  C.  A.  677,  47  L.R.A. 
25  T7.  8.  (L.  ed.)  339  (IHinoia  stat-  (M.S.)  1223  (Kansas  statute);  Mai- 
ute).  mo  V.  Washington  Rendering,  etc., 

18.  York  Mfg.  Co.  v.  Casaell,  201  Co.,  79  Wash.  534^  140  Pao,  569, 
U.  S.  344,  26  S.  Ct.  481,  50  U.  8.  L.R.A.1917C  440. 

(L.  ed.)  782;  Malmo  v.  Washington  Notes:  47      L.R.A.(N.S.)  1223; 

Rendering,  etc.,  Co.,  79  Wash.  534, 140  L.R.A.1917C  443. 

Pac.  569,  L.R.A.1917C  440.  20.  Myer  v.  Western  Car  Co.,  102 

19.  Myer  v.  Western  Car  Co.,  102  U,  S.  1,  26  U.  S.  (L.  ed.)  59. 

U.  S.  1,  26  U.  S.  (L.  ed.)  59  (Iowa     1.  Malmo  v.  Washington  Render- 
statute)  ;  York  Mfg.  Co.  v.  Cassell,  ing,  etc.,  Co.,  79  Wash.  534,  140  Pae. 
201  U.  S.  344,  26  S.  Ct.  481,  50  U.  S.  569.  L.B.A.1917C  440. 
(U  ed.)  782  (Ohio  statute);  Holt  v.     Note:  L.R.A.1917C  443,  444. 
Henley,  232  U.  S.  637,  34  S.  Ct.  459,     2.  Notes:  47   r,.RJL(N.S.)  1224; 
58  U.  S.  (L.  ed.)  767  (Virginia  stat-  L.R.A1917G  442. 
nte) ;  Bailey  v.  Baker  lee  Maeh.  Co., 
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764.  Receiver  and  Assignee  for  Creditors. — If  the  statute  does  not 
afford  protection  to  general  creditors  of  the  buyer  who  have  secured 
no  lien  on  the  property  by  levy  or  other  proceeding,  a  receiver  ap- 
pointed fox  the  buyer,  represrating  general  creditors  only,  will  take 
the  subject  matter  of  the  unrecorded  conditional  sale  subject  to  the 
rights  of  the  seller.'  And  the  same  is  true  as, regards  an  assignee  or 
trustee  for  the  benefit  of  creditors.*  If,  however,  the  protection  of 
the  statute  is  extended  to  general  creditors  of  the  buyer,  it  will  render 
tlie  seller's  reservation  of  title  ineffectual  as  against  a  receiver  ap- 
pointed at  the  instance  of  and  representing  general  creditors  only.* 
The  view  has  also  been  taken  that  an  assignee  of  the  buyer  for  the 
benefit  of  general  creditors  will  take  free  from  ihe  right  of  the  seller, 
where  protection  ia  afforded  by  the  statute  to  general  creditors.'  On 
the  other  hand  it  has  beed  held  that  an  assignee  for  the  benefit  of 
creditors  stands  merely  in  the  shoes  of  his  assignor  and  cannot  claim 
protection  either  as  a  creditor  of  the  buyer  <a  a  purchase  from  him 
in  good  faith.' 

765.  Trustee  in  Bankruptcy  Generally. — ^The  validity  of  contracts 

of  conditional  sales  depends  ou  the  law  of  the  state  governing  the 
transaction  and  in  case  of  the  bankruptcy  of  the  buyer  the  rights  of 
the  trustee  in  bankruptcy  must  ordinarily  be  detmnined  the  local 
law  of  the  state;*  and  if  by  the  local  law  such  a  contract  without 
being  recorded  is  valid  as  against  third  persons,  including  the  creditors 
of  the  buyer,  the  trustee  takes  subject  to  the  rights  of  the  seller.*  And 
this  is  of  course  also  true  if  recording  is  required  by  the  local  state 
statute  and  this  requirement  has  been  complied  with."  Prior  to  the 
amendment  to  the  bankruptcy  law  of  June  25, 1910,  chap.  412,  where 
the  buyer  became  bankrupt  before  he  paid  Uie  price,  and  the  prop- 
erty passed  into  the  possession  of  his  trustee  in  bankruptcy,  the  seller 
by  petitioning  the  bankruptcy  court  was  entitled  to  an  order  for  the 
return  to  him  of  the  property  or. the  proceeds  thereof;  and  this  was 

3.  Meyer  v.  Western  Car  Co.,  102  S.  344,  60  U.  S.  (L.  ed.)  782;  Bryant 
U.  S.  1,  26  V.  S.  (L.  ed.)  69;  Malmo  v.  Swofford  Bros.  Dry  Qooda  Co.,  214 
V.  Washington  Rendering,  etc.,  Co.,  U.  S.  279,  29  S.  Ct.  614,  53  U.  B. 
79  Wash.  534,  140  Pac  569,  L.B.A.  <L.  ed.)  997;  Rock  Island  Plow  Co.  v. 
1917C  440.  See  also  In  re  Morrison,  Reardon,  222  U.  S.  354,  32  S.  Ct  164, 
[1914]  1  Ch.  60,  109  L.  T.  N.  S.  722,  56  U.  S.  (L.  ed.)  231. 

30  Times  L.  Rep.  59,  68  So^  J.  80,  7  Note:  Ann.  Cas.  1916A  1264. 

British  Rnl.  Caa.  195.  9.  Biyant  v.  Swofford  Bros.  Dry 

Note:  Ann.  Cas.  1916A  1258.  Goods  Co.,  214  U.  S.  279,  29  S.  Ct 

4.  Notes:    LJt.A.1917C  444;  Ann.  614,  53  U.  S.  (L.  ed.)  997. 

Caa.  1916A  1261.  Note:  Ann.  Cas.  1916A  1261 

6.  Notes:   L.RA.1917C  442,  443;  10.  Myrick  v.  Liquid  Carbonic  Co., 

Ann.  Cas.  1916A  1259.  137  Ga.  154,  73  S.  E.  7,  38  URJL 

6.  Note:  L.R.A.1918C  442.  (N.S.)  654. 

7.  Note:  Ann.  Gas.  1916A  1262.  Note:  Ann.  Cos.  1916A  1264. 

8.  York  Mfg.  Co.  t.  CasscU,  201  U. 
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the  rale  although  the  seller  had  not  record^  his  contract  of  nale  as 
required  by  statute,  if  under  the  local  law  t^e  effect  of  the  failure  was 
merdy  tfl  invalidate  the  contract  as  to  lira  creditors  and  bona  fide 
purchasers,  since  a  trustee  in  bankruptcy  only  took  such  title  to  the 
property  of  the  bankrupt  as  the  bankrupt  himself  had.  In  this  respect 
he  stood  in  the  shoes  of  the  bankrupt,  and  any  liens  or  equities  against 
the  latter  were  enforceable  against  him.**  In  some  jurisdictions,  how- 
ever, prior  to  the  authoritative  decision  of  the  federal  supreme  court  *' 
the  failure  of  a  seller  of  property  by  conditional  sale  to  record  his 
contract  as  required  by  statute  was  held  to  preclude  him  from  any 
relief  so  far  as  the  property  itself  was  concerned,  where  the  property 
passed  into  the  hands  of  a  trustee  in  bankruptcy  for  the  buyer.  This 
result  was  reached  on  the  theory  that  the  contract  was  void  as  to  the 
general  creditors  of  the  buyer,  that  therefore  the  title  passed  to  the 
trustee  in  bankruptcy,  relieved  of  any  claim  thereon  by  the  seller  ** 

766.  Effect  of  Amendment  of  Bankmptcy  Act  in  1910.— In  1910, 
Congress  amended  §  47a,  d.  2,  of  the  bankruptcy  act  by  adding  a 
provision  to  the  effect  that  if  property  coming  into  the  custody  of 
the  court  be.  claimed  by  another,  the  trustee  is  vested  with  all  the 
rights,  remedies  and  powers  of  a  creditor  holding  a  lien  by  legal  or 
equitable  proceedings  thereon.  Applying  this  amendment^  most  of 
the  cases  passing  on  the  question  subsequently  thereto  have  held  that 
if  the  seller  has  failed  to  record  the  contract,  where  such  failure  by 
^ftatute  renders  the  contract  invalid  as  to  lien  creditors  or  bona  fide 
purohosers,  he  has  no  remedy  against  the  trustee  in  bankruptcy  of 
the  buyer  who  has  the  custody  of  the  property,  in  so  far  as  concerns 
the  property  or  any  lien  thereon,  he  being  nothing  but  a  mere  general 
creditor  with  a  right  merely  to  share  with  them  in  the  assets  of  the 
estate.**  In  other  cases,  however,  the  right  of  the  seller  has  been  sus- 
tained even  under  this  amendment.**  The  provision  that  the  trustee 
shall  be  vested  with  all  the  rights  of  a  lien  creditor  speaks  as  of  the 

11.  Hewit  V.  Berlin  Maeh.  Works,  Notes:  38  L.R.A.(N.S.)  554;  Ann. 

194  U.  S.  296,  24  S.  Ct.  690,  48  U.  Cas.  1916A  1262. 

8.  (L.  ed.)  986;  York  Mfg.  Co.  v.  See  generally,  Bankruptcy,  vol.  3, 

Cassell,  201  U.  S.  344,  26  S.  Ct.  481,  p.  218  et  seq.,  as  to  property  passing 

60  U.  S.  (L.  ed.)  782;  Holt  v.  Hen-  to  a  trustee  in  bankruptcy, 

ley,  232  V.  S.  637,  34  S.  a.  459,  58  12.  York  Mfg.  Co.  v.  Cassell,  201 

U.  S.  (L.  ed.)  767  (decided  after  U.  S.  344,  26  S.  Ct.  481,  50  U.  S.  (L. 

1910  but  not  applicable  to  the  amend-  ed.)  782. 

ment  because  the  sale  was  made  prior  13.  Notes:   38   L.R.A.(N.S.)  555; 

to  1910,  the  court  refusing  to  give  a  Ann.  Cas.  1916A  1262. 

retroactive  effect  to  the  amendment) ;  14.  Potter  Mfg.  Co.  v.  Arthur,  220 

Monitor  DriU  Co.  v.  Mercer,  163  Fed.  Fed.  843,  136  C.  C.  A.  589,  Ann.  Ca& 

943,  90  C,  C.  A.  303,  16  Ann.  Cas.  1916A  1268. 

214,  20  L.R.A.(N.S.)  1065;  Myriek  Notes:  38  L.R.A.(N.8.)  656;  Ann 

V.  Liquid  Carbonic  Co.,  137  Oa.  154,  Cas.  1916A  1262. 

73  8.  E.  7,  38  L.B.A.(N.S.)  554  and  15.  Note:  38  L.R.A.(N.S.)  666. 
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time  of  the  bankruptcy,  and  he  cannot  therefore  assert  his  lien  to 
defeat  rights  secured  before  such  time,  and  for  tliis  reason  if  a  contract 
of  conditional  siile  is  of  record  at  the  time  of  the  bankruptcy  of  the 
buyer,  and  thereby  has  become  valid  as  against  creditors  of  the  buyer, 
though  for  a  time  it  was  withheld  from  record  and  would  have  been 
invalid  if  during  such  time  creditors  had  levied  on  the  property,  this 
provision  docs  not  enable  the  trustee  to  claim  title  as  against  the 
seller.**'  The  decisions  of  the  lower  federal  courts  on  the  question 
whether  the  amendment  applies  to  conditional  contracts  of  sale  entered 
into  prior  to  the  amendment  have  not  been  in  accord."  In  a  recent 
decision,  however,  tlie  federal  supreme  court  has  refused  to  pve  a 
retroactive  effect  to  the  amendment  so  as  to  render  it  applicable  to 
a  conditional  sale  executed  prior  to  the  enactment  of  the  aiiiendment, 
even  thoui;h  for  a  month  or  two  after  the  amendment  of  the  statute 
the  seller  might  have  registered  tlie  contract  and  thereby  have  given 
it  full  effect  against  the  trustee  in  bankruptcy  as  a  rcgi:itered 
contract." 

767.  Fraud;  Unlawful  Preferences.— If  the  seller  withholds  the 

recording  of  the  contract,  with  the  intent  to  give  a  false  credit  to  the 
buyer,  this  will,  it  seems,  invalidate,  on  the  ground  of  fruud,  his 
reservation  of  title  as  against  the  trustee  in  bankruptcy  of  the  buyer; 
but  it  has  been  held  that  such  a  fraudulent  intent  is  not  shown  by 
the  facts  that  the  contract  was  so  withheld  until  the  buyer  found 
himself  in  financial  dilhcultics,  and  that  in  prior  dealings  between 
tlie  parties  similar  contracts  hod  been  executed  between  Ihcm,  but 
not  Hied  when  the  buyer  complied  with  his  agreement.**  Where  the 
sale  is  to  a  retailer  or  the  buyer  is  given  express  or  implied  authority 
to  resell  before  paying  the  price,  the  view  is  taken  in  some  cases  that 
tliis  will  render  the  reservation  of  Utle  fraudulent  per  se  as  against 
ilie  creditors  of  the  buyer,  and  therefore  the  trustee  in  bankruptcy 
takes  the  chattel  free  from  the  claim  of  the  seller.**  In  other  juris- 
diction?, and  this  seems  the  better  view,  an  express  or  implied  term 
authorizing  the  buyer  to  sell  the  property  in  the  ordinary  course  of 
retail  trade  is  held  not  to  be  fraudulent  per  se  as  to  the  lattor's  cred- 
itors, and  the  seller  is  entitled  by  a  petition  in  the  bankruptcy  court 
having  jurisdiction  of  the  matter  to  an  order  requiring  tlie  trustee  of 
the  buyer  to  turn  over  to  the  seller  the  properly,  or  the  proceeds  thereof 
if  he  has  sold  it,  and  where,  by  the  terms  of  the  contract  between  ihe 
original  parties,  the  notes  and  accounts  taken  by  the  buyer  in  the 

16.  Bailey  v.  Baker  Ice  Haeb.  Co.,  34  S.  Ct  459,  68  U.  S.  (U  ed.)  767. 
239  U.  S.  208.  3G  S.  Ct.  50,  (iO  U.  S.  19.  Big  Four  Implement  Co.  v. 
(L.  ed.)  275;  Big  Four  Implement  Wright,  207  Fed.  535,  125  C.  C.  A. 
Co.  V.  Wright,  207  Fed.  535,  125  C.  577,  47  L.R.A.(N.S.)  1223. 

C.  A.  577,  47  L.R.A.(N.S.)  1223.  20.  Notes:  38  L.R.A.tN.S.)  657: 

17.  Note:  Ann.  Cos.  1016 A  1262.  L.R.A.19I7B  660;  Ann.  Cas.  IfllOA 

18.  Holt  T.  Henley,  232  U.  S.  637,  1266. 
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resale  of  the  property  are  to  belong  to  the  seller,  the  trustee  in  bank- 
ruptcy is  also  required  to  turn  over  to  the  seller  any  such  notes  and 
accounts  as  came  into  his  possession,  or  the  proceeds  thereof  if  he 
has  realized  on  them.'  The  authorities  are  not  in  accord  as  to  the 
effect  to  be  given  to  sections  60a  and  60b  of  the  federal  bankruptcy 
act  as  amend?3d  by  the  Act  of  June  25,  1910,  e.  412,  invalidating 
preferential  transfers  by  the  bankrupt  of  his  property  within  four 
months  of  bankruptcy  as  applied  to  conditional  sales  to  the  bank- 
rupt, where  the  recording  of  the  contract  is  necessary  under  the  state 
law  to  render  it  valid  as  against  the  trustee  in  bankruptcy,  and  such 
contract  is  recorded  within  the  four  months  but  some  time  after  the 
sale  was  made.  It  has  been  held  that  as  the  subject  matter 
of  a  conditional  sale  is  not  the  property  of  the  buyer,  and  as  the 
provisions  of  the  amendment  refer  to  some  act  on  the  part  of  the 
banknipt  whereby  he  surrenders  or  encumbers  his  property  or  some 
part  of  it  for  the  benefit  of  a  particular  creditor  and  thereby  diminishes 
the  estate  which  the  bankruptcy  act  seeks  to  apply  for  the  benefit  of 
all  the  creditors,  it  follows  that  a  conditional  sale  to  the  banknipt 
recorded  as  required  by  law  within  four  months  prior  to  his  bank- 
ruptcy is  not  a  transfer  afi'ccted  by  these  provisions  *  Where  this 
view  is  taken  it  is  also  pointed  out  that  the  state  statute  governing 
the  validity  of  the  transaction  does  not  invalidate  the. contract,  for 
failure  to  record  the  same,  except  in  favor  of  creditors  who  acquire 
a  lien  by  levy  or  other  proceedings;  and  the  view  has  been  taken  that 
the  giving  of  validity  to  the  contract  by  recording  it  within  the  four 
months  is  in  effect  the  giving  of  a  preference  within  the  moaning  of 
the  amendment,  where  under  the  provisions  of  the  state  statute  the 
conditional  sale  is  invalid  as  to  all  creditors  of  the  buyer,  whether 
they  have  fastened  a  lien  on  the  property  or  not.' 

763.  Chattels  to  Be  Annexed  to  Real  Estate  Generally.— Though 
tho  property  sold  is  to  be  annexed  to  realty,  this  does  not  preclude 
its  sale  from  constituting  a  conditional  sale  with  rcsen'ation  of  title 
in  the  seller,  as  between  the  parties,  when  such  are  the  terms  of  the 
contract,  or  affect  the  right  of  the  seller  to  retake  possession  in  pur- 

1.  Monitor  Drill  Go.  v.  Merecr,  163  See  snpra,  par.  754,  aa  to  the  ffen- 
Fed.  943,  90  C.  C.  A.  303,  16  Ana.  eral  effect  on  the  validity  of  the  trans- 
Gas.  214,  20  L.R.A.(N.S.)  1005;  action  of  an  'express  or  implied 
Andre  v.  Murray,  179  Ind.  676,  101  authority  given  tiie  buyer  to  sell. 
N.  E.  81,  Ann.  Caa.  1016A  87,  L.R.A.  2.  Bailey  t.  Baker  Ice  Much.  Co., 
1017B  607.  See  also  Bryant  v.  Swof-  239  U.  8.  268,  36  S.  Ct.  50,  60  U.  S 
ford  Bros.  Dry  Oooda  Co.,  214  U.  S.  (L.  ed.)  275;  Big  Four  Implement 
278,  20  S.  Gt  614,  53  U.  S.  (L.  ed.)  Co.  v.  Wright,  207  Fed.  635,  125  C. 
997.  C.  A.  577,  47  L.R.A.(K.S.)  1223. 

Notes :  88  L.RA..(N.S.)  557;  Notes :  47  L.R.A.  (N.S. )  1233 ; 
L.R.A1917B  662;  Ann.  Caa.  1916A  Ann.  Gas.  1916A  1265. 
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3.  Note:  47  L.R.A(N.S.)  1223. 
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suanoe  of  the  contract*  But  where  the  property  is  sold  by  the  seller 
with  knowledge  that  it  id  to  be  incorporated  into  or  made  part  of  the 
realty  of  a  third  person  under  a  contract  between  the  buyer  and  such 
third  person  for  the  improvement  of  the  realty,  and  such  third  person 
acts  in  good  faith  without  notice  of  the  buyer's  want  of  title,  the 
seller's  rights  have  been  made  subservient  to  the  right  of  such  third 
person,  and  the  seller  has  been  denied  the  right  to  retake  possession  on 
the  default  of  the  buyer  in  paying  therefor  *  Likewise,  where  a  lessee 
of  land  purchases  under  a  conditional  sale  agreement  property  to  be 
attached  to  the  realty  in  such  a  manner  as  to  become  a  part  thereof, 
and  it  is  attached  without  notice  to  the  lessor  of  the  reservation  of 
title  in  the  seller,  the  latter  cannot  recover  possession  of  the  property 
or  the  value  thereof  from  the  lessor.'  On  the  same  principle  it  is 
held  that  where  the  sale  is  with  the  intention  that  the  property  shall 
be  annexed  to  or  incorporated  in  the  real  estate  of  the  buyer,  a  bona 
fide  purchaser  of  the  realty  from  the  buyer  will  take  it  free  from  any 
right  on  the  part  of  the  seller  to  sever  and  retake  possession  of  the 
property,  the  annexation  being  such  as  to  render  the  chattel  an 
irremovable  fixture  as  between  grantor  and  grantee,  though  as  between 
the  seller  and  the  buyer  it  retained  iia  character  as  personalty  and 
could  have  been  retaken  by  the  seller  under  his  reservation  of  title.' 
The  seller  is,  as  a  general  rule,  permitted  to  retake  machinery  sold  to 
one  having  a  contract  to  install  it  in  the  manufacturing  plant  of  a 
third  person  where  the  machinery  can  be  removed  without  serious 

4.  Bierce  v.  Hutehins,  205  U.  S.  83  N.  W.  789,  82  A.  S.  R.  541,  50 

340,  27  S.  Ct.  524,  57  U.  S.  (L.  ed.)  L.R.A.  780;  Landigan  v.  Mayer,  32 

828    (railroad  rails);   Ratchford   v.  Ore.  245,  51  Pac.  649,  67  A.  S.  R. 

Cayuga  County  Cold   Storage,  etc.,  521;  Washburn    v.  Inter-Mountain 

Co.,  217  N.  Y.  565,  112  N.  E.  447,  Min.  Co.,  56  Or«.  578,  109  Pac  382, 

L.R.A1916E  615;  Washburn  v.  Inter-  Ann.  Cas.  1912C  357;  Blancbard  v. 

Mountain  Min.  Co.,  56  Ore.  578,  109  Eureka  Planing  Mill  Co.,  58  Ore.  37, 

Pac.  382,  Ann.  Cas.  1912C  357.    See  113  Pac.  55,  37  L.R.A.(N.S.)  133; 

also  Sunday  v.  Columbus  Mach.  Co.,  Schwartz  v.  York  Mfg.  Co.,  204  Pa. 

143  Mich.  10, 106  N.  W.  397,  5  L.R.A.  St.  1,  53  Atl.  522,  93  A.  S.  R.  782,  59. 
(N.S.)  475.  L.R.A.  907;  Union  Bank,  etc.,  Co.  v. 

6.  American  Process  Co.  v.  Florida  Fred  W.  Wolf  Co.,  114  Tenn.  255, 

White  Pressed  Brick  Co.,  56  Fla.  116,  86  S.  W.  310,  108  A.  S.  R.  903,  4 

47  So.  942.  16  Ann.  Cas  1054;  AUis-  Ann.  Cas.  1070.    See  also  Jenks  v. 

Chalmers  Co.  v.  Atlantic,  164  la.  8,  CoIweU,  66  Micb.  420,  33  N.  W.  528, 

144  N.  W.  346,  Ann.  Cas.  1916D  910,  11  A.  S.  R.  502  (referring  with  ap- 
52  L.R.A.(N.S.)  561;  Jenks  v.  Col-  proval  to  an  earlier  case). 

well,  66  Mich.  420,  33  N.  W.  328,  11  Notes:   49   L.R.A.(N.S.}    396;  1 

A.  S.  R.  502  (sate  of  machinery  to  British  Rnl.  Cas.  666  ;  7  Biitiah  Bnl. 

be  incorporated  into  a  saw  mill  of  a  Cas.  208. 

third  person).  As  to  what  constitutes  fist  urea  gen- 
Notes:  52  L.R.A.(N.S.)  562;  Ann.  erally  as  affected  by  the  relation  ot 
Cas.  1916D  919.  grantor  and  grantee,  see  FiZTDBBSj 

6.  Note:  Ann.  Gas.  1916D  916.  vol.  U,  p.  1068  et  seq. 

7.  Thonuon  v.  Smith,  111  la.  718, 
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injary  to  the  realty,*  and  also,  in  such  a  case,  as  against  one  who 
purchased  the  real  estate  after  the  chattel  was  so  annexed  without 
notice  of  the  seller's  reservation  of  title  *  If  the  owner  of  the  realty 
to  which  the  chattel  is  annexed  or  the  purchaser  of  the  same  has 
actual  notice  of  the  seller's  reservation  of  title,  the  seller's  right  to 
retake  possession  will  ordinarily  be  enforced,'®  but  the  fact  that  the 
contract  of  sale  ia  recorded  has  been  held  insufficient  to  preserve  the 
right  of  the  seller- if  the  owner  or  purchaser  of  the  realty  to  which 
the  chattel  was  annexed  had  no  actual  notice  thereof  Other  cases 
take  the  view  that  the  recording  of  the  contract  aa  required  by  stat- 
ute will  constitute  constructive  notice  to  such  third  person  and  preserve 
the  rights  of  the  seller.** 

769.  Rights  under  Pre-existing  Mortgage  of  Realty.— If  chattels 
held  by  a  mortgagor  under  a  conditional  contract  of  sale  are  per- 
manently affixed  and  imbedded  in  the  realty  so  that  they  cannot  be 
removed  without  serious  injury  to  the  realty,  the  rights  of  the  seller 
must  give  way  to  the  rights  of  the  mortgagee  of  the  realty.'*  On  the 
other  hand,  though  the  contrary  view  is  taken  in  some  jurisdictions 
on  the  ground  that  a  mortgagor  of  real  estate  cannot  affect  the  rights 
of  the  mortgagee  by  agreements  with  third  persons  for  the  annexation 
of  chattels  to  the  realty,'*  it  is  the  general  rule  that  where  a  mortgagor 
of  real  estate  purchases  chattels,  such  as  machinery,  under  a  contract 
whereby  the  seller  retains  the  title  until  the  price  is  paid,  and  annexes 
such  chattel  to  the  realty  in  such  a  way  that  as  between  himself  and 
his  mortgagee  the  chattel  becomes  a  part  of  the  realty  and  covered 
by  the  mortgage,  yet  if  the  annexation  is  in  such  way  tibat  the  chattel 
may  be  removed  without  injury  to  the  realty,  this  will  not  enable  the 
mortgagee  to  claim  the  same  under  his  mortgage  as  against  the 
seller;'*  and  the  fact  that  the  mortgage  contains  an  after  acquired 


8.  Note:  62  L.B.A.(N.S.)  664.  18.  United  States  v.  New  Orleans, 

9.  Lawton  Pressed  Bnek,  etc..  Co.  etc..  B.  Co.,  12  Wall  362,  20  U.  S. 
T.  Ro88-Ke]lar  Triple  PresanK  Bnek  (L.  ed.)  434;  Porter  v.  Pittsburg  Be&- 
Haeb.  Co.,  33  Okla.  69.  124  Pae.  43,  lemer  Steel  Co»  122  U.  S.  267,  i  S. 
49  L.R.A.(N.S.)  395.  Ct.  1206,  SO  XT.  S.  (L.  ed.)  1210; 

Notes:    49    L.R.A.(N.S.)  398  ;    7  Reynolds  v.  Aaliby,  [1904]  A.  C.  446, 

British  Rul.  Caa.  209.  73  L.  J  K.  B.  946,  20  Times  L.  Rep. 

XO.  Wood  T.  Holly  Mfg.  Co.,  100  766.  53  W.  R.  129,  91  L.'  T.  N.  S. 

Ala.  326,  13  Bo.  948,  46  A.  S.  R.  66.  607,  1  British  Ral.  Cas.  653  and  note. 

Notes:  49  L.R.A.(N.S.)  399:  Ann.  Notes:   37  LJt.A.(N.S.)    127;  7 

Cas.  1916D  917;  1  BriUsb  Rnl.  Caa.  British  Rnl.  Caa.  220. 

668  ;  7  British  Rnl.  Caa.  210.  14.  Tippett  ▼.  Barbam,  .180  Fed. 

11.  AUia-Chalmers  Co.  v.  Atlantic,  76, 103  C.  C.  A.  430,  37  L.R.A.(N.S.) 

164  la.  8,  144  N.  W.  346,  Ann.  Caa.  119;  Fnllor-Warren  Go.  v.  Harter, 

lOlOD  910,  62  L.R.A.(N.S.)  561.  110  Wia.  80,  85  N.  W.  698,  84  A.  S. 

Notes:  1  British  RoL  Caa.  691;  7  R.  867,  53  L.R.A.  603. 

British  Ral.  Cas.  223.  Note:  37  L.RJl.(N.S.)  126. 

18.  Notes:  49  L.R.A.(N.S.)  400;  1  16.  York  Mfg.  Co.  v.  Cassel,  201  U. 

British  Rnl.  Caa.  691.  S.  344»  26  S.  Ct.  481,  50  U.  S.  (L.  ed.) 
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property  clause  is  held  immaterial.'*  Thus  a  mortgagee  of  a  railroad, 
the  mortgage  containing  an  after  acquired  property  clause^  does  not 
by  virtue  of  bia  mortgage  acquire  title  to  after  acquired  rolling  stock 
sold  to  the  railroad  company  under  a  contract  retaining  title  in  the 
seller  until  the  price  is  paid."  It  has  been  held  that  the  faot  that  the 
mortgagor  in  installing  machinery  purchased  removed  from  the 
premises  old  machinery  which  he  sold  and  the  proceeds  of  which  be 
appropriated  to  his  own  use  does  not>  in  the  alienee  of  anything  to 
show  that  the  mortgagee  assented  to  its  removal  in  reliance  upon  ite 
being  replaced  by  the  new  machinery,  entitle  the  mortgagee  to  the 
latter  as  against  the  claim  of  the  seller,  who  reserved  title  until  the 
price  was  paid.*' 

Rights  of  Seller  Qenerally 

770.  In  General. — A  retention  of  the  title  in  the  seller  until  the 
price  is  paid,  while  affording  a  means  of  security,  is  more  than  a 

mere  lien,"  and  as  a  general  rule  he  retains  all  the  rights  of  owner- 
ship except  in  so  far  as  he  has  parted  therewith  by  the  terms  of  the 
contract.  Thus  it  is  held  that  where  a  mare,  being  with  foal,  is  sold 
on  condition  that  she  is  to  "remain  the  property  of  the  seller  until 
paid  for,"  the  colt  subsequently  foaled  continues  the  property  of  the 
seller  until  performance  of  the  condition,  as  the  general  rule  that 
the  young  of  all  tame  and  domestic  animals  belongs  to  the  owner  of 
the  dam  or  mother  applies.**  U  the  property  is  injured  or  d&^troyed, 

782;  Holt  v.  Henley,  232  U.  S.  637,  16.  York  Mfg.  Co.  v.  Cassell,  201 

34  S.  Ct.  459,  58  U.  S.  (L.  ed.)  767  U.  S.  344,  26  S.  Ct  481,  &0  U.  S. 

(sprinklinsr  system);  Wood  v.  Holly  (L.  ed.)  782;  Holt  t.  Henlev,  232  U. 

Mfg.  Co.,  100  Ala.  326,  13  So.  048,  46  S.  G37,  34  S.  Cl  450.  58  U.  S.  (L.  ed.) 

A.  S.  R.  56;  Anderson  v.  Creamery  7G7;  Wood  v.  Holly  Mfg.  Co.,  100 

Package  Mfg.  Co.,  8  Idaho  200,  67  Ala.  326,  13  So.  048,  46  A.  S.  R.  56; 

Pac.  403,  101  A.  S.  R.  188,  56  L.R.A.  Cox  t.  New  Bern  Li;>;hting,  etc.,  Co., 

654;  Davis  t.  Bliss,  187  N.  Y.  77,  79  151  K.  C.  62,  65  S.  £.  648,  134  A.  S. 

N.  E.  851,    10   L.R.A.(N.S.)    458;  R.  066,  18  Ann.  Cas.  936. 

Ratciiford  v.  Cayuga  County  Cold  Notes:  37   L.R.A.(N.S.)    124;  7 

Storage,  etc.,  Co.,  217  N.  Y.  565,  112  Britisli  Rul.  Cas.  215. 

N.  B.  447,  L.R.A.1916E  615;  Cox  v.  17.  Posdick  v.  Schall,  90  U,  S.  235, 

New  Bern  .Lighting,  etc.,  Co.,  151  N.  25  U.  S.  (L.  ed.)  330;  Fosdick  v. 

C.  62,  65  S.  E.  648,  134  A.  S.  R.  966,  Southwestern  Car  Co.,  99  U.  S.  256, 

18  Ann.  Crs.  936;  German  Sav.,  etc.,  25  U.  S.  (L.  ed.)  344. 

Soo.  V.  Weber,  16  Wash.  95,  47  Pae.  18.  Davis  v.  Bliss,  187  N.  Y.  77, 

224,  38  L.R.A.  267.  79  N.  B.  851,  10  L.R.A.(N.S.)  458. 

Notes:  37  L.R.A.(N.S.)  120;  Ann.  Notes:   37  L.R.A.(N.S.)    125;  1 

Cas.  1913C  331;  1  British  Rul  Cas.  British  Rul.  Cas.  676  et  seq.;  7  British 

674  et  seq.;  7  British  Rul.  Cas.  212.  Rul.  Cas.  218. 

As  to  what  constitutes  snch  annex-  19.  Townsend      Southern  Product 

ation  of  chattels  to  mortgaged  premises  Co.,  127  Oa.  342,  56  S.  B.  436,  119  A. 

as  will  render  them  irremovable  as  be-  S.  R.  340. 

tween  a  mortgagor  and  the  mortgagee,  20.  Allen  t.  Delano,  65  Ue,  113, 

see  FixTUBss,  vol.  11,  p.  1073  et  seq.  02  Am.  Dee.  6731 
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while  in  the  hands  of  the  buyer,  by  the  wrongful  act  of  a  third  person, 
the  seller  may  ordinarily  as  the  general  owner  of  the  chattel  sue  for 
the  injury  thereto; '  if,  however,  the  buyer  has  recovered  against  the 
wrongdoer  for  the  full  value  of  the  property  this  will  operate,  it  has 
been  held,  as  a  bar  to  a  subsequent  action  by  the  seller,*  and  this  is 
especially  true  where  the  seller  appears  in  the  action  by  the  buyer 
as  a  witness  for  him ;  *  but  in  such  a  case  the  seller  will  have  a  right 
of  action  against  the  buyer  for  money  had  and  received  to  his  benefit 
to  the  extent  of  the  unpaid  price.*  If  the  buyer  sues  for  and  recovers 
against  a  third  person  by  whose  wrongful  act  the  property  is  destroyed 
its  full  value  and  with  the  proceeds  purchases  another  chattel,  it  has 
been  held  that  the  seller  acquires  no  title  to,  or  lien  on,  the  property 
thus  purchased,  and  that  as  against  the  seller  the  buyer  can  hold  it 
as  owner  under  the  exemption  statute  as  exempt  from  execution  sale 
on  a  judgment  recovered  for  the  price.*  The  seller  has  an  insurable 
interest  in  the  subject  matter  of  the  sale,  though  the  destruction  or 
loss  of  the  property  does  not  release  the  biiyer  from  liability  for  the 
price.* 

771.  Accession  to  Subject  Hatter  of  Sale. — Other  personalty  ndded 
by  the  buyer  to  the  subject  matter  of  a  conditional  sale  may  become 
the  property  of  the  seller,  as  between  the  parties,  by  accession,'  and 
whore  ordinary  repairs  are  made  to  the  chattel  the  added  materials 
become  a  part  of  the  chattel  by  accession  and  will  belong,  as  between 
the  repairer  and  tiie  seller,  to  the  latter  as  the  general  owner  under 
his  reser\'ation  of  title.^  And  it  has  been  held  that  tires  fitted  to  an ' 
automobile  the  title  to  which  is  retained  in  the  seller  pass  to  him 
when  he  reclaims  the  machine  for  nonpayment  of  the  price,  as  against 

Notes:  17  X4JLA.  82;  Aim.  Cas.  tions.  tdI.  11,  p.  635  et  seq.  As  to 
1917C  1171.  the  right  of  cestuis  que  trust  to  fol- 

See  AKiUALSt  vol.  1,  p.  1070,  aa  to  low  trust  funds,  see  Trusts. 
the  general  rule  that  the  young  of     6.  Phenix  Ins.  Co.  y.  Billiard,  59 
domestic  animals  belongs  to  the  owner  Fla.  590,  53  So.  799,  133  A.  S.  R. 
of  the  mother.  171.    As  to  the  effect  of  the  destruc- 

1.  Smith  V.  Oufford,  38  Fla.  481,  18  tion  of  the  property  on  the  liability 
So.  717,  51  A.  S.  R.  37.  of  the  buyer  for  the  price,  see  infra, 

2.  Smith  V.  Guflord,  36  Fla.  481,  18  par.  788. 

80.  717,  51  A.   8.  R.  37  >  Lord  v.     7.  Blaclcwood  Tire,  etc.,  Co.  v.  Anto 

Buchanan,  69  Vt  320,  37  AU.  1048,  Storage  Co.,  133  Tenn.  515,  182  S,  W. 

60  A.  S.  R.  933.  676,  Ann.  Cas.  1917C  1168,  L.K.A. 

3.  Stotts  V.  Puget  Sound  Traction,  1916E  254;  aark  T.  Wd[la,  45  Vt  4, 
etc.,  Co.,  94  Wash.  339,  162  Pae.  519,  12  Am.  Rep.  187. 

L.R.A.1917D  214.  Notes:     L.R.A.1916B   266:  Ann. 

4.  Smith  T.  Guffori,  36  Pla.  481,  Caa.  1917C  1171. 

18  So.  717,  61  A.  S.  R.  37.  As  to  title  by  accession  generally, 

5.  Smith  V.  Gofford,  36  Fla.  481,  see  Accession,  vol.  1,  p.  118  et  seq. 
18  So.  717,  61  A.  S.  R.  37.  As  to     8.  Clark  v.  Wells,  45  Vt.  4,  12  Am. 
claims  agiunst  which  exemptions  may  Rep.  187.  As  to  the  lien  of  a  repairer, 
be  claimed,  see  geneBally,  EzniP-  see  SDpxa,  par.  7fifi. 
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the  seller  of  the  tires,  who  did  not  retain  title  to  them,  but  attempted 
to  secure  title  from  the  buyer  after  the  seller  of  the  machine  had 
retaken  possession.*  On  the  other  hand,  as  regards  new  and  separate 
parts  which  may  be  removed  from  the  chattel  without  detriment  to 
tlie  other  parts,  it  has  been  held  that  the  repairer  of  the  subject  matter 
of  a  conditional  sale  may  by  a  reservation  of  the  title  to  such  new 
parts  until  paid  for  retain  the  right  as  against  the  seller,  as  general 
owner  of  the  chattel,  to  retake  such  added  parts.*' 

772.  Transfer  of  Rights  by  Seller. — The  assignment  of  the  con- 
tract by  the  seller  carries  with  it  the  right  of  property,  together  with 
the  right  of  possession  for  condition  broken,  whether  the  default  be 
prior  or  subsequent  to  the  assignment.**  And  the  transfer  by  indorse- 
ment of  the  purchase  money  note  which  contains  a  recital  of  the 
seller's  reservation  of  title  is  considered,  in  some  cases,  as  carrying 
the  seller's  title  as  an  incident  or  subrouting  the  transferee  to  the 
rights  of  the  seller.**  It  has  been  held  that  the  unconditional  assign- 
ment of  a  note  without  recourse,  given  for  the  price  and  reciting  a 
retention  of  the  title  in  the  seller  until  the  price  is  paid,  does  not 
extinguish  the  security  but  the  assignee  is  subrogated  to  the  title,  which 
was  vested  in  the  seller  until  the  payment  of  the  price;  *•  and  in  such 
a  cose  it  is  said  that  the  rule  that  where  a  vendor  of  land  takes  notes 
for  the  purchase  money,  securing  their  paj^ment  by  reser^'ation  of 
title  in  himself,  which  notes  he  afterward  transfers  without  recourse, 
and  without  any  transfer  of  the  reserved  title,  to  a  third  person,  this 
operates  as  a  payment  of  the  purchase  money  and  extinguishes  the 
int«re8t  of  the  vendor  in  the  land,  is  not  applicable  where  the  subject 
matter  of  the  sale  is  personalty.**  On  the  other  hand  the  view  is 
taken  in  other  cases  that  the  mere  transfer  of  a  purchase  money  note, 
especially  where  it  contains  no  recital  of  the  seller's  retention  of  title, 
will  not  cany  therewith  such  retention  of  title  or  subrogate 
the  transferee  to  the  rights  of  the  seller.*'  Some  cases  hold  that, 
even  though  tlie  transfer  of  the  purchase  money  notes  may  not  vest 
the  title  absolutely  in  the  buyer,  yet  standing  alone  it  does  not  vest 
the  title  in  the  indorsee,  but  leaves  it  in  the  seller;  It  being  said  that 

9.  Blackwood  Tire,  etc.,  Co.  t.  Auto  Co.,  127  Ga.  342,  56  S.  E.  436,  119  A. 
Storage  Co.,  133  Tenn.  515,  182  S.  S.  R.  340. 

W.   576,   Ann.    Cas.    1917C   1168,  Note:  37  L.R.A.(N.S.)  74. 

L.R.A.  1916E  254.  14.  Townsend  v.  Southern  Product 

10.  Clark  v.  Wells,  45  Vt.  4, 12  Am.  Co.,  127  Ga.  342,  56  S.  E.  436,  119 
Rep.  IS7.  A.  S.  R.  340.  As  to  the  Hen  of  a  ven- 

Notes:    L.R.A.1916E    257;    Ann.  dor  of  land  generally,  see  Vehdob  and 

Cas.  1917C  1171.  PUBCHASEE. 

11.  Landigan  v.  Mayer,  32  Ore.  15.  Winton  Motor  Carriage  Co.  v. 
245,  51  Pac.  649,  67  A.  S.  R.  521.      Broadway  Automobile  Co.,  65  Wash. 

Note:  37  L.R.A.(N.S.)  73.  660,  118  Pac.  817,  37  L.RA.(NA> 

12.  Note:  37  L.R.A.(N.S.)  72,  73.  71. 

13.  Towosend  t.  Southern  Product 
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a  mere  indoisement  eannot  conslatute  a  sale  and  assignment  of  the 
property  in  the  subject  matter  of  the  conditional  sale.'*  While  ordi- 
narily it  would  seem  that  after  the  seller  has  transferred  the  purchase 
money  notes,  he  could  not  before  reacquiring  them  sue  in  replevin 
to  recover  pc^session  of  the  property  on  the  buyer's  default  in  pay- 
ment, his  right  to  do  so  has  been  upheld  on  the  theory  that  he  would 
hold  the  property  when  recovered  as  trustee  for  the  transferee."  And 
where  the  notes  contained  no  recital  of  the  reservation  of  the  title,  the 
seller  after  their  transfer  by  an  ordinary  indorsement  has  been  per- 
mitted himself  to  exercise  the  right  of  retaking  possession  on  the 
default  of  the  buyer,  his  liability  on  the  indorsement  being  considered 
a  sufficient  interest  in  the  payment  of  the  notes  to  enable  him  to 
exercise  such  right."  Where  the  buyer  after  mortgaging  the  prop- 
erty transfers  his  interest  therein  subject  to  the  lien  of  the  mortgage, 
and  his  transferee  thereafter  takes  an  assignment  by  the  seller  of  his 
rights  and  interest  under  the  conditional  contract  of  sale,  the  title 
acquired  under  the  latter  assignment  is  not  subject  to  the  lien  of  the 
mortgage  but  the  assignee  acquires  all  the  rights  of  the  original  seller 
including  the  right  to  assert  such  Utle,  as  against  the  mortgagee  of  the 
buyer's  interest 


773,  In  GeneraL — Where  under  the  terms  of  the  contract  the  buyer 
is  entitled  to  the  possession  until  default  in  the  payments,  the  seller 
cannot  retake  poss^on  until  default  is  made  though  the  title  remains 
in  him;*"  nor  can  his  interest  be  levied  on  under  execution  and  the 
possession  of  the  buyer  disturbed.*  After  default  on  the  part  of  the 
buyer  in  making  the  stipulated  payment  his  right  to  retain  possession 
is  lost,  and  the  seller  may  retake  possession,  and  a  fortiori  this  is  true 
where  the  terms  of  the  sale,  as  is  usually  the  case',  expressly  confer 
on  the  seller  the  right  immediately  to  retake  possession.*  According 

16.  Note:  37  L.R.A.(N.S.)  74.  LiTestoek  Co.  v.  Osier,  39  Mont  244, 

17.  Note:  37  L.R.A.(N.S.)  74.  102  Pac  325,  133  A.  S.  R.  658. 

18.  McDonald  Automobile   Co.  t.  Note:  133  A.  S.  R.  665. 
Bieknell,  129  Tenn.  493,  167  S.  W.  1.  Bickerstaff  v.  Doub,  19  Cal.  109, 

108,  Ann.  Cas.  1916A  265.    It  is  to  79  Am.  Dee.  204. 

be  noted,  however,  that  in  this  case  2.  Flaherty  v.   Ginsberg-,  135  la. 

the  reservation  of  title  is  treated  by  743,  110  N.  W.  1050,  13  L.R.A.(N.S.) 

the  court  as  in  the  nature  of  a  lien  132;  Frisch  v.  "Wells,  200  Mass.  429. 

merelv,  and  therefore  will  not  release  86  N.  E.  776,  23  L.R.A.fN.S.)  144; 

the   buyer   from   liability   for   the  Tiifts  v.  D'Arcambal,  85  Mich.  185,  48 

price.  N.  W.  497,  24  A.  S.  R.  79,  12  L.R.A. 

19.  Townsend  v.  Southern  Product  446;  Madison  River  Livestock  Co.  v. 
Co.,  127  Ga.  342,  56  S.  E.  436,  119  Osier,  39  Mont.  244,  102  Pac.  325,  133 
A.  S.  R.  340.  A,  S,  R.  558;  Pfeiffer  v.  Norman,  22 

20.  Biekeratafl  t.  Doab,  19   Gal.  N.  D.  168,  133  N.  W.  97,  38  Lit.A. 

109,  79  Am.  Deo.  204;  Madison  River  (N.S.)  891;  Fxanem  T.  Bohart,  76 
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to  the  better  view,  as  the  right  to  retake  possession  is  not  htvvA  on  a 
rescission  of  the  sale,  the  seller  is  not  required  before  instituting 
replevin  to  tender  back  the  part  of  the  price  paid  or  notes  received; ' 
in  some  cases,  however,  the  view  is  taken  that  the  seller  is  not  entitled 
to  recover  until  a  note  given  by  the  buyer  for  the  price  has  been 
surrendered,  or  sufficient  reason  given  for  its  nonproduction.*  The 
seller  after  default  on  (he  part  of  the  buyer  may  extend  the  time  of 
payment  and  waive  his  right  to  retake  possession  for  such  default, 
and  his  promise  to  do  so,  even  though  no  additional  considemi  ion  is 
given  therefor  aside  from  the  buyer's  promise  to  make  payment  at 
the  time  extended,  will  preclude  him  from  exercising  his  right  to 
retake  possession  before  the  expiration  of  the  extended  time.*  And 
if  the  purchase  money  is  payable  in  instalments,  a  large  portion  of 
which  has  been  paid,  and  the  seller  accepts  partial  payments,  after 
the  day  when  payment  should  have  been  completed,  he  cannot  retake 
the  goods  without  notice  and  without  demand  for  the  unpaid  balance 
of  the  price,  and,  in  such  case,  a  tender  of  llio  amount  ramnining  due 
is  sufficient  to  retain  in  the  buyer  the  right  of  possession.'  If  the 
contract  expressly  attaches  conditions  precedent  to  the  right  of  the 
seller  to  retake  possession  these  conditions  must  be  performed  before 
the  right  can  be  exercised.^  In  some  instances  statutes  have  been, 
enacted  for  the  benefit  of  the  buyer  imposing  certain  duties  on  the 
seller  which  he  must  perform  before  exercising  his  right;*  and  it  is 
held,  on  the  grounds  of  public  policy,  that  the  buyer  is  not  bound 
by  a  waiver  of  such  performance  entered  into  at  the  time  of  the  sale.' 
The  circumstances  may  be  such  that  the  right  of  the  seller  to  retake 
possession  must,  under  the  law  of  necessity,  give  way  and  cannot  be 
exercised  in  such  a  manner  as  unreasonably  to  expose  the  buyer  to 
physical  injury ;  so  it  seems  that  when  the  subject  matter  of  the  con- 
Ore.  1,  147  Pae.  755,  143  Pac.  920,  As  to  the  right  of  the  buyer  to  re- 
L.R.A.191GA  922;  Sehnor  v.  Mc-  cover  partial  payments,  see  infra,  par. 
Langhlin,  1G5  Pa.  St.  150,  30  Atl.  717,  794. 

32  L.R.A.  467;  Kelley  Springfield  4.  Segriat  t.  Crabtree,  131  U.  8. 
Road  Roller  Co.  t.  Sclilimme,  220  Pa.  287,  9  S.  Ct.  687,  33  U.  S.  (L.  ed.) 
St.  413,  69  Atl.  867,  123  A.  S.  R.  707.  125. 

Notes:  24  A.  S.  R.  84;  133  A.  S.  R.     Note:  38  L.R.A.(N.S.)  899. 
564  ;   32   L.R.A.   459  ;  38    L.R.A.     6.  Cole  v.  Hines,  81  Md.  476,  32 
(N.S.)  891;  Ann.  Cas.  1917D  464.     Atl.  196,  32  L.R.A.  455. 

8.  Tufts  V.  D'Areambal,  85  Mich.     Note:  13  L.R.A.(N.S.)  1132. 
186,  48  N.  W.  497,  24  A.  S.  R.  79,  12      6.  People's  Furniture,  etc.,  Co.  v. 
L.R.A.  446;  C.  W.  Raymond  Co.  v.  Crosby,  57  Neb.  282,  77  N.  W.  658, 
Kahn,  124  Minn.  426,  145  N.  W.  164,  73  A.  S.  R.  504. 
SI  L.R.A.(N.S.)  251;  Madison  River     7.  Note:  133  A.  S.  R.  569. 
Livestock  Co.  v.  Osier,  39  Mont  244,     8.  Note:  38  L.R.A.(N.S.)  890. 
102  Pac.  325,  133  A.  S.  R.  568.  9.  Desseau  v.  Holmes,  187  Mass. 

Notes:  133  A.  S.  R.  570;  32  L.RA.  486,  73  N.  E.  056,  105  A.  S.  B.  417. 
461;  38  L.R.A.(N.S.)  807,  808;  61     Note:  133  A.  S.  B.  609. 
L.R.A.(N.S.)  262. 
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ditional  sale  is  household  furniture,  the  right  of  the  seller  to  retake 
possession  cannot  be  exercised  if  the  conditions  are  such  that  on 
account  of  the  illness  of  the  huyer  or  memb^  of  his  family,  the 
taking  at  the  time  will  necessarily  expose  such  persons  to  increased 
iand  imminent  danger,  and  if  notwithstanding  such  fact  the  right  is 
exercised  the  seller  will  be  liable  for  the  resulting  damages."  Still 
the  mere  fact  that  the  buyer  or  a  member  of  his  family  is  suffering 
from  some  degree  of  ill  health,  and  needs  the  furniture,  such  as  a 
bed,  does  not  make  wrongful  the  retaking  of  it  for  failure  to  comply 
with  tlie  contract,  unless  such  person's  helplessness  and  need  are 
such  that  to  deprive  him  of  the  bed  will  expose  him  to  increased  sick- 
ness and  suffering,  and  such  fact  must,  or  ought  to,  be  known  to  the 
person  removing  the  property." 

774.  Effect  of  Breach  of  Contract  by  Seller. — ^If  the  buyer  has  paid 
nr  satisfied  the  claim  for  the  purchase  price  this  will  of  course  under 
the  terms  of  the  sale  vest  the  title  in  him  and  defeat  any  right  on  the 
part  of  the  seller  to  retake  possession.  And  it  is  held,  in  some  cases, 
that  wliere  the  seller  brings  replevin  for  the  goods  on  the  ground  of 
a  default  on  the  part  of  the  buyer  in  making  the  required  payments, 
the  buyer  may  set  up  in  extinguishment  or  diminution  of  the  seller's 
claim  for  the  unpaid  price  a  claim  for  a  breach  of  warranty  by  the 
seller  or  the  like  growing  directly  out  of  the  sale,  with  offer  to  pay 
the  balance.^'  In  arriving  at  this  result  reliance  has  been  placed  on 
the  provision  of  the  so-called  Uniform  Sales  of  Goods  Act  that  where 
there  is  a  breach  of  warranty  by  the  seller,  the  buyer  may  at  hip 
election  "accept  or  keep  the  goods  and  set  up  against  the  seller  the 
breach  of  warranty  in  diminution  or  extinction  of  the  price,**  and 
the  court  has  refused  to  limit  the  scope  of  this  provision  to  the  case 
.where  the  seller  sues  for  the  price.*'  It  is  to  be  noted,  however,  that 
this  provision  merely  announces  the  generally  accepted  rule  as  to 
recoupment  in  actions  for  the  price.**  In  other  cases,  however,  on  the 
ground  that  a  claim  in  recoupment  or  a  counterclaim  cannot  be  set 
up  in  replevin  or  detinue,  the  right  of  the  buyer  to  set  up  in  defense 
of  the  seller's  action  a  counterclaim  for  breach  of  contract  on  the 
seller's  part  is  denied,  though  the  amount  of  the  damages  so  claimed 


10.  Flaherty  v.  Ginsberg,  135  la.  60  A.  S.  R.  502;  Peuser  v.  Marsh,  218 
743.  110  N.  \V.  1050,  13  L.U.A.fN.S.l  N.  Y.  505,  113  N.  E.  494,  Ann.  Cas. 
1132.   As  to  the  analogous  liability  of  1918B  013. 

a  landlord  who  in  inclement  weather  Notes:  133  A.  S.  B.  573;  24  L.R.A. 

ejects  an  overholding  and  sick  tenant,  (N.S.)  748. 

see  Landlokd  and  Tenant,  vol.  10,  p.  As  to  recoupment  hy  the  buyer  in  ac- 

1180.  tions   for  the  price  generally,  see 

11.  Flaherty  v.  Ginsbei^,  135  la.  aupra,  par.  371  et  seq. 

743,  110  N.  W.  1050, 13  L.R.A.(N.S.)  13.  Peuser  v.  Marah,  218  N.  T.  505, 

1132.  113  N.  E.  494,  Ann.  Cas.  191SB  913. 

12.  McKean  r.  John  Mathews  Ap-  14.  See  supra,  par.  373 
paratta  Co.,  74  Miss.  119,  20  So.  869, 
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exceeds  the  unpaid  price.'*  Again,  it  has  been  held  that  though  a 
counterclaim  could  be  set  up  if  the  amount  is  sufficient  to  satisfy  the 
amount  of  the  unpaid  price,  as  this  would  defeat  the  seller's  right  to 
possession,  still,  where  the  amount  of  the  counterclaim  does  not  equai 
the  amount  of  the  unpaid  price,  it  cannot  be  set  up,  as  even  if  allowed 
it  would  not  defeat  the  seller's  right  to  possession.*'  It  has  been  held 
that  a  court  of  equity  will  not  enjoin  the  seller  from  prosecuting  an 
action  of  detinue  to  recover  from  the  buyer  a  chattel,  sold  and  de- 
livered on  condition  that  the  title  thereto  was  to  remain  in  the  seller 
until  it  was  fully  paid  for,  on  the  ground  that  he  has  broken  his  con- 
tract, thereby  entitling  the  buyer  to  a  right  of  action  for  damages, 
though  such  breach  of  contract  is  no  defense  to  the  action  at  law.*^ 

775.  Waiver  of  Right  to  Retake  Possession  Generally. — ^The  sdler 
may,  in  case  of  a  sale  with  reservation  of  title  until  the  price  is  paid, 
have  inconsistent  remedies  to  enforce  his  rights  under  the  contract, 
the  one  based  on  the 'passing  of  the  title  to  the  buyer,  the  other  on  the 
title  remaining  in  him,  and  his  resort  to  the  former  remedy  will  ordi- 
narily preclude  his  subsequent  assertion  of  title  under  the  reservation 
or  retention  of  title.**  To  constitute  an  election  of  remedies  prevent- 
ing the  seller  from  asserting  his  title  the  remedy  resorted  to  must 
have  been  one  which  could  have  been  made  available,  and  therefore 
if  the  remedy  resorted  to  was  one  which  must  be  wholly  abortive 
although  based  on  the  theory  that  the  tiUe  vested  in  the  buyer,  it 
will  not  preclude  the  seller  from  asserting  his  title  under  the  con- 
ditional sale,  as  the  fact  that  a  party,  through  mistake,  attempts  to 
exercise  a  right  to  which  he  is  not  entitled  does  not  prevent  his  after- 
wards exercising  one  which  he  had  and  still  has  unless  barred  by 
the  previous  attempt.** 

776.  Effect  of  Action  for  Price  Generally.— The  right  of  the  seller 
to  retake  possession  and  his  right  to  enforce  the  liability  of  the  buyer 

16.  bearing  Water,  etc,  Co.  v.  Warner  Elevator  Mfg.  Co.,  79  W. 
Thompson,  156  Mich.  366,  120  N.  W.  Va.  216,  90  S.  E.  674.  L.RA.1917C 
801,  24  L.R.A.(N.S.)  748;  Charles-  76. 

ton  Hardware  Co.  v.  Warno-  Elevator  18.  Van  Winkle  ▼.  CrowdL  146  0. 
Mfg.  Co.,  79  W.  Va.  216,  90  S.  E.  674,  S.  42,  13  S.  Ct.  18,  36  U.  S.  (I*  ed.) 
L.R.A.1917G  76.  See  also  Singer  880;  Crompton  v.  Beach,  62  Conn.  25, 
Mfg.  Co.  V.  Snuth,  40  S.  C.  629,  19  25  AtL  446,  36  A.  S.  R.  323, 18  L.R-A.. 
S.  E.  132,  42  A.  S.  R.  897.  187;  Winton  Motor  Carriage  Co.  v. 

Notes:  24  L.R.A.(N.S.)  748;  Ann.  Broadway  Automobile  Co.,  65  Wash. 
Cas.  1918B  914.  650, 118  Pae.  817,  37  L.R.A.(N.S.)  71. 

Aa  to  whethar  a  counterclaim  may     Note:  Ann.  Cas.  1917D  464. 
be  set  up  in  an  action  of  detinue  or     19.  Bierce  v.  Hutchins,  206  U.  S. 
replevin,  see  Sbt-off  akd  CoaNTEB-  340,  27  8.  Ct  624,  61  U.  S.  (L.  ed.) 
CLAIM,  par.  32.  828. 

16.  Zimmerman  v.  Sunset  Lumbrar     Note:  19  Ij.R.A.(N.S.)  141. 

Co.,  67  Ore.  309,  111  Pae.  690,  Ann.  As  to  mistake  as  affecting  election 
Cas.  1913A  103,  32  L.R.A.(N.S.)  123.  of  zemedies  generally,  see  Elechon 

17.  Charleston   Hardware   Co.   v.  of  Rxhsi>iks,  voL  9,  pp.  962-963. 
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for  the  price  under  his  absolute  promise  to  pay  the  same  are  incon- 
sistent and  not  cumulative  remedies,  and  ordinarily,  election  of 
the  seller  to  resort  to  the  latter  is  held  a  waiver  of  any  right  thereafter 
to  retake  possessdon,  as  the  election  to  resort  to  such  remedy  transfers 
and  confirms  the  title  in  the  buyer;  ^  and  this  has  been  hdld  true 
though  the  contract  provided  that  the  title  should  remain  in  the  seller 
until  the  price  was  fully  paid  and  a  bill  of  sale  given.^  So  where,  on 
the  insolvency  of  the  buyer,  the  seller  proved  his  claim  for  the  unpaid 
part  of  the  price,  and  recovered  a  dividend  from  the  estate^  it  has 
been  held  that  he  could  not  thereafter  assert  any  right  to  retake 
possession,'  and  the  same  has  been  held  true  where  the  seller  proved 
his  claim  for  the  price,  as  a  general  claim,  against  the  estate  of  the 
buyer  in  bankruptcy.*  Likewise,  where  the  seller  brought  an  action 
for  the  price,  arresting  and  holding  the  body  of  the  buyer  until  he 
released  himself  by  taking  the  statutory  oath,  it  has  been  held  that 
he  was  precluded  from  thereafter  maintaining  replevin  for  the  prop- 
erty though  he  failed  to  enter  the  writ  in  the  first  action.*  Though 
the  action  was  for  only  a  part  of  the  price  due  at  the  time  of  the  action, 
this  will  not  prevent  it  from  operating  as  a  vesting  of  the  title  in  the 
buyer  and  preclude  the  seller  from  retaking  possession  on  the  default 
of  the  buyer  in  paying  later  instalments,  as  there  cannot  be  any  dif- 
ference in  principle  whether  the  action  brought  upon  the  contract 
is  for  the  total  balance  of  the  price,  or  for  a  portion  thereof.  In  either 
case  the  action  is  based  upon  the  vesting  of  title  in  the  buyer,  and  this 
is  what  constitutes  the  election.*   And  it  is  held,  where  the  contra.ct 

80.  CromptoQ  v.  Beacb,  62  Conn.  lOlGA  925;  1  Ann.  Cas.  268;  16  Ann. 
25,  25  Atl.  446,  36  A.  S.  R.  323,  18  Cas.  1057;  Ann.  Cas.  1917D  465. 
L.R.A.  187;  American  Process  Co.  v.  The  corollary  of  this  rule  is  also 
Florida  White  Pressed  Brick  Co.,  56  true  and  the  retaking  of  possession  ,is 
Fla.  116,  49  So.  942,  16  Ann.  Cas.  generally  held  a  waiver  of  the  seller's 
1054;  Peasley  v.  Noble,  17  Idaho  686,  right  thereafter  to  recover  the  unpaid 
107  Pac.  402,  134  A.  S.  R.  270,  27  part  of  the  price.  See  infra,  par.  785. 
L.R.A.(N.S.)  216;  Frisch  v.  Wells,  1.  Friseh  v.  WeUs,  200  Mass.  429, 
200  Mass.  429,  86  N.  E.  775,  23  86  N.  E.  775,  23  L.R.A.(N.S.)  144. 
I..R.A.  (N.S.)  144;  Chase  v.  Kelly,  See  also  Eilers  Music  House  v.  Doug- 
125  Minn.  317, 146  N.  W.  1113,  L.R.A.  lass,  90  Wash.  683,  156  Pac.  937, 
1916A  912;  Francis  v.  Bohart,  76  L.R.A.1916E  613. 
Ore.  1,  143  Pac.  920;  147  Pac.  755,  2.  Crompton  v.  Beach,  62  Conn.  25, 
L.R.A.1916A  922;  Winton  Motor  25  Atl.  446,  36  A.  S.  B.  323,  18 
Carriage  Co.  v.  Broadway  Automo-  L.R.A.  187. 

bile  Co.,  65  Wash.  650,  118  Pac.  817,  3.  American  Process  Co.  v.  Florida 
37  L.R.A.(N.S.)  71;  Eilers  Music  White  Pressed  Brick  Co.,  56  Fla.  116, 
Honse  v.  Douglass,  90  Wash.  683, 166  47  So.  942,  16  Ann.  Cas.  1054. 


Pac.  937,  L.R.A.igi6E  613;  Norman  4.  Friseh  v.  Wells,  200  Mass.  429, 
V.  Meqker,  91  Wash.  534,  158  Pao.  78,  86  N.  E.  775,  23  L.R.A.(N.S.)  144. 
Ann.  Cas.  1917D  462.  6.  Eilers  Music  House  v.  Douglass, 

Notes;  50  A.  S.  B.  37;  32  L.R.A.  90  Wash.  683,  156  Pac.  937,  L.R.A. 
463:  23  LilA.CN.S.)  144;  L.B.A.  1916E  613. 
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of  sale  is  entire,  that  the  institution  of  an  action  for  the  price  of  a 
part  of  the  articles  will  confirm  the  title  in  the  buyer  to  all  of  the 
articles  embraced  in  the  contract.*  On  tiie  other  hand  the  broad  view 
is  taken,  in  some  cases,  that  merely  bringing  an  action  by  the  seller 
for  the  price  and  prosecuting  it  to  judgment  do  not  waive  the  right 
to  retake  the  property.'  The  reason  given  for  this  is  that  the  seller 
has  the  right  to  receive  the  price,  and  the  judgment  merely  preserves 
the  obligation  of  the  buyer's  promise  to  make  payment  by  putting  it 
in  another  form,  and  there  is  no  inconsistency  between  an  attempt 
to  get  the  money  and  a  reservation  of  title  if  the  attempt  is  not 
successful;  and  that  in  asserting  title  the  seller  does  not  treat  the 
contract  as  void  in  its  inception,  but  it  is  treated  as  subsisting,  and 
enforced  according  to  its  terms.'  It  has  been  held  that  where  the 
seller  has  taken  possession  and  afterward  brings  suit  on  the  purchase 
money  notes  this  confirms  the  title  in  the  buyer  at  his  election  and 
the  seller's  continued  possession  becomes  wrongful ;  still  the  bringing 
of  such  action  does  not  relate  back  so  as  to  render  the  seller's  posses- 
sion prior  thereto  wrongful.' 

777.  Special  Provisions  as  Affecting  Rule. — The  parties  may  ex- 
pressly provide  that  the  institution  of  an  action  by  die  seller  for  the 
price  shall  not  affect  his  right  to  retake  possession,  and  effect  will  be 
given  thereto.*®  And  it  is  held  that  where  the  contract  provides  that 
the  title  to  the  property  sold  is  to  remain  in  the  seller  until  the  pur- 
chase price,  with  interest  thereon  and  any  judgment  rendered  there- 
for, is  paid  in  full,  the  seller,  on  default  of  the  buyer,  may  prosecute 
to  judgment  an  action  for  the  price,  and  title  will  not  pass  until  such 
judgment  is  paid,  and  therefore  until  then  the  seller  may  retake 
possession.*'  So,  under  a  contract  providing  that  the  buyer  shall  give 
notes  for  the  price,  the  title  to  remain  in  the  seller  until  a  mortgage  is 
given  on  the  property  sold  to  secure  such  notes  or  the  price  is  paid, 
it  has  been  held  that  the  seller  may,  upon  the  failure  of  the  buyer  to 
give  such  mortgage,  recover  judgment  on  the  notes  and  subsequently 
recover  the  goods  by  replevin.**  Where,  under  the  terms  of  the  con- 

6.  Francis  v.  Bohart,  76  Ore.  1,  143  undecided  the  qneetion  as  to  the  effect 
Pac.  920,  147  Pao.  765,  L.R.A.1916A  of  a  recovery  of  judgment,  by  way  of 
922.  anticipation  for  the  entire  purchase 

7.  Ratchford  v.  Cayuga  County  price,  under  an  election  to  declare 
Cold  Storage,  etc.,  Co.,  217  N.  Y.  566,  due  future  instalments). 

112  N.  B.  447,  L.R.A.1916E  615.  9.  Chase  v.  Kelly,  125  Minn.  317, 

Notes:  23  UR.A.(N.S.)  145;  L.R.A.  146  N.  W.  1113,  L.R.A.1916A  912. 
1916A  925;  Ann.  Cas.  1917D  466.  10.  Note:  L.R.A.1916A  925. 

8.  Ratchford  v.  Cayuga  County  11.  Notes:  23  L.RA.(N.S.)  146; 
Cold  Storage,  etc,  Co.,  217  N.  Y.  665,  L.R.A.1916A  925. 

112  N.  B.  447,  L.R.A.1916E  615  (the  12.  Campbell  Printing  Press,  etc, 
court,  however,  in  this  case,  which  Co.  v.  Rockaway  Pub.  Co.,  66  N.  J. 
involved  a  recovery  of  judgment  for  L.  676,  29  Ati.  681,  44  A.  S.  R  410. 
the  overdue  instabnents  only,  leaves     Note:  1  Ann.  Cas.  268. 
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tract,  the  seller,  on  the  nonpayment  of  a  note  given  lor  the  pniohase 
price,  was  entitled  to  resume  poaaession  of  the  property  8o]d  and  to 
consider  all  payments  made  as  for  the  use  of  the  property  while  in 
the  hands  of  the  buyer  and  it  was  further  agreed  that  on  the  retaking 
of  possession  the  note  should  be  surrendered  and  canceled,  it  was  held 
that  the  seller  could  not,  after  maintaining  a  proceeding  to  collect 
the  note  and  receiving  a  dividend  by  virtue  of  such  proceeding, 
sustain  an  action  of  replevin  to  recover  the  property,  as  the  dividends 
so  received  were  not  to  be  considered  as  on  the  same  basis  as  voluntary 
payments." 

77S.  Attempt  to  Enforce  Mechanic's  laen. — The  better  view  seems 
to  be  that  a  mechanic's  lien  may  be  enforced  for  the  price  of  materials, 
though  they  are  furnished  under  a  contract  which  provides  that  the 
title  thereto  shall  remain  in  the  seller  until  paid  for;  and,  on  the 
theory  that  the  right  to  such  a  lien  implies  that  the  title  has  passed, 
it  has  been  held  that  the.  institution  of  proceedings  to  enforce  the 
lien  is. inconsistent  with  the  title  remaining  in  the  seller,  and  his 
resort  thereto  will  preclude  his  subsequent  assertion  of  title  under  the 
reser\ation  in  the  contract  of  sale.'*  On  the  other  hand  it  has  been 
held  that  the  seller  does  not,  by  instituting  wholly  abOTtive  proceedings 
to  enforce  a  materialman's  lioi,  based  upon  the  mistaken  theory  that 
the  title  has  passed  to  the  buyer,  make  an  election  which  prevents  him, 
after  the  dismissal  of  such  proceedings,  from  bringing  suit  in  replevin 
based  on  the  theory  that  the  title  still  remains  in  him.**  And  the 
view  has  been  taken  that,  though  a  claim  for  a  mechanic's  lien  may 
be  enforced  for  tfae  price  of  materials  or  the  like  sold  under  a  contract 
reserving  title  in  the  seller  until  the  price  is  paid,  the  resort  to  such 
proceedings  is  not  inconsistent  with  the  rights  of  the  seller  under 
his  reservation  of  title  and  docs  not  preclude  him,  upon  the  dismissal 
of  the  mechanic's  lien  proceeding  without  having  gained  any  benefit 
therefrom,  from  asserting  his  riglit  as  seller  to  retake  possession,  as 
the  assertion  of  the  right  of  the  lien  does  not  necessarily  imply  that 
the  buyer  has  acquired  absolute  title  to  the  materials  constituting  the 
basis  of  the  lien,  but  only  that  he  has  acquired  the  title  necessary  to 
its  creation  which  may  be  such  an  interest  or  title  as  the  buyer  under 
a  conditional  sale  acquires.'' 

13.  Crompton  v.  Beach,  62  Conn.  S.  Ct.  18,  36  U.  S.  (L.  ed.)  880  (fol- 
25,  25  Atl.  446,  36  A.  S.  R.  323,  18  lowing  an  Alabama  case).  See  also 
L.R.A.  187.  Bailey  v.  Baker  lee  Maeh,  Co.,  230  U. 

14.  Warner  Elevator  Mfg.  Co.  y.  S.  268,  36  S,  Ct  50,  60  U.  S.  (L.  ed.) 
Capitol  Invest.,  etc.,  Ass'q,  127  Mich.  275. 

323,  86  N.  W.  828,  89  A.  S.  R.  473,  Notes:  23  L.R.A.(N,S.)  145,  146; 

15.  Ratchford   v.   Cayuga   County  Ann.  Caa.  1917D  466. 

Cold  Storage,  etc.,  Co.,  217  N.  Y.  565,  16.  Bierce  t.  Hutebins,  205  U.  S. 

112  N.  E.  447,  L.B.A.1016E  615  (re-  340,  27  S.  Ct  624,,  61  U.  S.  (I*,  e^.) 

ferring  to  an  earlier  ease);   Van  828. 

WiaUe  v.  Cromwell,  146  U.  8.  42, 13  17.  Womec  Elevatoi  Uf^.  Oo.  t- 
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V79.  Exerdse  of  Rigbt  to  Retake  Possession  Generally^On  the 
default  of  the  buyer  the  sdler  may,  ordinarily,  exercise  his  right  to 
retake  possession  without  resort  to  the  courts.  And  it  is  said  that 
the  seller  has  an  implied  irrevocable  license  to  enter  the  buyer's  prem- 
ises and  remove  the  goods  on  breach  of  the  contract;  and,  a  fortiori, 
if  the  right  so  to  re-enter  is  expressly  reserved  to  the  seller  it  cannot 
be  revoked  by  the  buyer  and,  after  an  attempted  revocation,  it  may 
be  exercised  without  liability  to  the  buyer  for  trespass."  It  is  gen- 
erally held  that,  if  the  sell^s  right  to  enter  and  remove  the  subject 
matter  of  the  sale  is  resisted,  he  may  use  such  force  as  is  necessary, 
without  being  liable  civilly  to  the  buyer ;  *  and,  a  fortiori,  the  fact 
that  the  seller  by  a  falsehood  obtains  entrance  to  the  premises  of  the 
buyer,  the  right  to  enter  and  remove  the  property  being  expressly 
reserved,  will  not  render  his  entrance  a  trespass.*  Where  the  seller 
or  his  servant  has  entered  on  the  premises  of  the  buyer  and,  with  her 
ccmsent,  taken  possession  of  the  chattel,  he  is  not  guilty  of  assault  in 
removing  the  buyer  from  the  property  upon  which  she  has  sat  down 
in  an  effort  to  regain  the  possession  and  prevent  the  removal,  if  no 
more  force  is  used  than  is  necessary  to  effect  that  result*  On  the 
other  hand,  it  has  been  held  that  the  seller  has  no  right  to  enter  into 
the  buyer's  dwelling  without  his  consent  for  the  purpose  of  retaking 
possession  of  the  property  unless  the  right  so  to  enter  is  expressly 
reserved.^  And  in  some  cases  the  right  of  the  seller  to  use  force  in 
retaking  possesion  is  denied,  though  the  right  to  enter  and  take  the 
goods  is  reserved  in  the  contract,  and  he  is  required  to  resort  to  the 
courts  when  the  buyer  refuses  to  consent  to  his  entry  and  the  exercise 
of  his  right  to  repossess  himself  of  the  chattels."  The  seller  may 
render  himself  liable  in  tort  if  he  exercises  his  right  to  retake  posses- 
sion in  an  unreasonable  manner;  *  thus  he  is  civilly  liable  if  he  uses 

Capitol  Invest.,  etc.,  Aas'n;  127  Mich.     1.  W.  T.  Walker  Purmture  Co.  v. 
323,  86  N.  W.  828,  89  A.  S.  B.  473.     Dyson,  32  App.  Caa-  (D.  C.)  90;  Ifi 
Notes:  52  L.R.A.(N.S.)  564;  L^.  L.R.A.(N.S.)  606;  Lambert  v.  Robin- 
A.  19I6A  926.  son,  162  Mass.  34^  37  K.  £.  763,  44  A. 

18.  W.  T.  Walker  Fumitore  Co.  v.  S.  R.  326. 
DysoD,  32  App.  Caa.  (D.  C.)  90,  19     Notes:  19  IiJt.A.(N.S.)  606;  L.R.A. 


Notes:  133  A.  S.  R.  667;  19  LJI.A.     2.  North  v.  WiUiams,  120  Pa.  St 


20.  W.  T.  Walker  Furniture  Co.  v.  ly,  see  Trespass. 
Dyson,  32  App.  Cas.  (D.  C.)  90,  19     3.  Biggo  v.  SeuiTerlein,  164  la.  241, 
LR.A.(N.S.)  606;  Lambert  t.  Bobin-  145  N.  W.  607,  L.aA.1916F  673. 
son,  162  Mass.  34,  37  N.  E.  763,  44     4.  Notea:  89  Am.  Dee.  128;  133  A. 
A.  S.  R.  326.  See  also  Smith  v.  Hale,  S.  R.  667. 

168  Mass.  178,  33  N.  E.  493,  35  A.  S.     6.  Notes:    19   L.R.A.(N.S.)  607; 
R.  486:  North  v.  Williams.  120  Pa.  L.R.A.1915F  675. 
St  100,  13  AtL  723,  6  A.  S.  B.  695.     6.  FUherty  v.  (Hnsberg,  135  la. 


L.R.A.(N.S.)  606. 


1015F  673. 


(N.S.)  606. 
19.  Note:  89  Am.  Deo.  128. 


100,  13  AtL  723,  6  A.  S.  B.  696.  As 
to  what  constitutes  a  trespass  general- 
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unnecessary  force  in  the  exercise  of  biff  reserved  right  to  enter  on  the 
premises  of  the  buyer  and  retake  the  chattel  sold.'  The  right  of  the 
seller  to  retake  possession  may,  under  particular  circumstances,  be 
subordinate  to  the  rights  of  the  buyer  ari^g  out  of  the  necessi^  of 
protecting  the  life  or  health  of  himself  or  members  of  his  family." 

780.  Replevin. — ^The  seller  may  on  the  default  of  the  buyer  enforce 
his  right  to  retake  possession  by  an  action  of  replevin ; '  and  the  fact 
that  the  subject  matter  of  the  sale  is  a  fixture  annexed  to  the  realty 
but  removable  as  between  the  seller  and  the  buyer  does  not  affect 
the  right  of  the  seller  to  recover  possession  of  the  same  by  replenn.^* 
It  seems  that  a  previous  demand  for  the  possession  is  not  essential 
before  the  institution  of  an  action  of  replevin  by  the  seller,  whose 
right  to  possession  has  become  absolute  on  the  default  of  the  buyer." 
If,  however,  a  demand  for  payment  is  nectary  to  place  the  buyer  in 
default  and  entitle  the  seller  to  possession  such  demand  must  be  made 
before  replevin  will  lie,**  as  where,  after  default  in  payment  of  the 
price,  the  seller  has  received  partial  payment  with  the  understanding 
that  further  time  should  be  given  the  buyer  within  which  to  make 
payment.**  For  the  reason  that  the  buyer's  possession  is  not  wronp^ui 
until  a  demand  for  the  possession  by  the  seller  is  made,  it  is  held  in 
a  number  of  cases  that  the  seller  must  demand  a  surrender  of  the 
possession  before  instituting  his  action  of  replevin ;  ^*  still  in  such  a 
case  it  also  seems,  under  the  general  principles  governing  replevin, 
that  the  absolute  denial  of  the  seller's  right  to  possession  will  con- 
stitute a  waiver  of  the  necessity  for  a  prior  demand." 

781.  Detinue  and  Trover. — ^The  seller  may  enforce  his  right  to 
possession  by  an  action  of  detinue.**  By  reason  of  his  retention  of 

743,  UO  N.  W.  1050, 13  L.BA.(N.S.)  (Tenn.)  439,  40  Am.  Rep.  20. 

1132.  12.  People's  Furniture,  etc.,  Go.  v. 

Note:  13  L.R.A.(N.S.)  1132,  Crosby,  57  Neb.  282,  77  N.  W.  658, 

7.  Lambert  v.  Robinson,  162  Mass.  73  A.  S.  R.  604. 
34,  37  N.  E.  753,  44  A.  S.  R.  326.        Note:  133  A.  S.  R.  572. 

Notes:    19     L.R.A.(N.S.)    607;     As  to  when  demand  is  necessary 

L.R.A.1915F  674.  before  instituting  replevin,  see  gen- 

&  See  snpra,  par.  773.  erally,  Replevin,  vol.  23,  p.  888  et  seq 

9.  Hollenberg  Music  Co.  v.  Barron,  13.  People's  Furniture,  etc.,  Co.  v 
100  Ark.  403,  140  S.  W.  682,  Ann.  Crosby,  57  Neb.  282,  77  N.  W.  656, 
Cas.  1913C  659,  36  L.  R.  A.  (N.S.)  73  A.  S.  R.  604. 

594;  Prisch  v.  Wells,  200  Mass.  429,  Note:  133  A.  S.  R.  672. 

86  N.  E.  775,  23  L.R.A.(N.S.)  144;  14.  Notes:  133  A.  S.  R.  571;  39 

Singer  Mfg.  Co.  v.  Cole,  4  Lea  (Tenn.)  L.  R.  A.  462. 

439,  40  Am.  Rep.  20;  Page  t.  Urick,  16.  See  Replevin,  vol.  23,  p.  888,  as 

31  Wash.  601,  72  Pae.  454,  96  A.  S.  to  waiver  of  necessity  for  demand  in 

B.  924.  replevin. 

Notes:  89  Am.  Dec.  128;  133  A.  S.  16.  Cable  Co.  v.  Griffltta,  160  Ala. 

E.  568;  32  L.R.A.  459.  315,  49  So.  677,  135  A.  8,  E.  100. 

10.  Page  V.  Urick,  31  Wash.  601,  72  Note:  32  L.  R.  A.  460. 

Pac.  454,  96  A.  S.  R.  924.  See  generally,  DmoNUB.  vol.  0,  p. 

11.  Singer  Mfg.  Co.  v.  Cole,  4  Lea  148  et  seq. 
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the  legal  titles  th&  seller  may  maintain  trover  against  either  the  buyer 
or  a  third  person  for  the  conversion  of  the  subject  matter  of  the  ^le 

if  his  rigcht  to  retake  possession  is  wrongfully  denied."  And  it  is 
the  general  rule  that,  if  the  buyer  transfers  the  property,  as  distin- 
guished from  his  special  interest  therein,  to  a  third  person,  either  by 
a  sale  or  mortgage,  before  performance  of  the  stipulated  conditions, 
he  makes  himself  liable  for  a  conversion.**  Likewise  the  purchaser 
from  or  mortgagee  of  the  buyer  who  takes  or  attempts  to  exercise 
rights  in  the  property  inconsistent  with  the  rights  of  the  seller  is  also 
guilty  of  a  conversion,^'  and  it  is  held  that  a  purchaser  in  good  faith 
from  the  buyer,  if  he  sells  the  property  again,  is  liable  for  a  con- 
version.** This,  however,  presupposes  that  the  purchaser  from  or 
mortgagee  of  the  buyer  does  not  acquire  title  free  from  the  seller's 
reservation  of  title.*  An  action  of  trover  may  be  commenced  by  the 
seller  at  the  time  the  conversion  takes  place,  although  the  payments 
under  the  contract  of  gale  may  not  have  matured.*  The  authorities 
are  not  in  accord  as  to  the  measure  of  damages,  recoverable  by  the 
seller,  in  trover  against  one  claiming  under  the  buyer.  In  some 
cases  the  view  is  taken  that  the  seller  cannot  recover  to  exceed  the 
amount  of  the  unpaid  purchase  price;  *  in  other  cases  it  is  held  that 
the  seller  may  recover  the  full  value  of  the  property.*  In  no  case 
should  the  seller  be  permitted  to  recover  more  than  tiie  value  of  the 

17.  Ivers,  etc.,  Co.  v.  Allen,  101  Me.  another  constitutes  conversion,  see 
218,  63  Ad.  735,  115  A.  S.  R.  307,  generally,  Troveb,  As  to  the  liability 
S  Ann.  Cas.  12B;  Frisch  t.  Wells,  200  of  an  agent,  who  sells  the  property  of 
Mass.  429,  8(i  N.  E.  775,  23  L.R.A.  another,  to  the  latter  for  conversion, 
(N.S.)  144;  Warner  Elevator  Mfg.  see  supra,  par.  699. 

Co.  V.  Capitol  Invest.,  etc.,  Ass'n,  127  1.  Note:    8   Ann.    Cas.  129.  See 

Mich.  323,  86  N.  W.  828,  89  A.  S.  R.  supra,  par.  752  et  seq.,  as  to  the 

473;  Woods  v.  Nichols,  21  R.  I.  637,  validity  generally  of  the  reservation 

45  Atl.  548,  48  L.R.A.  773;  Kim-  of  title  in  the  seller  as  to  purchasers 

ball  T.  Costa,  76  Vt.  280,  56  Atl.  1009,  from  the  buyer. 

104  A.  S.  R.  937,'  1  Ann.  Cas.  610.  2.  Note :  8  Ann.  Cas.  129. 

Notes:  133  A.  S.  R.  568:  32  L.R.A.  3.  Davis  v.  Bliss,  187  N.  Y.  77,  79 

460  ;  8  Ann.  Cas.  129.  N.  E.   851,  10   L.R.A.(N.S.)  458; 

As  to  who  may  maintain  an  action  Woods      Nichols,  21  R.  I.  537,  45 

for  conversion  of  personal  property  AtlJ  548,  48  L.R.A.  773.  See  idso  Rose 

generally,  see  Trover.  v.  Stoxy,  1  Pa.  St.  190,  44  Am.  Dec. 

18.  Ivers,  etc.,  Co.  v.  Allen,  101  Me.  121. 

218,  63  Atl.  735,  115  A.  S.  R.  307,  8  Note:  10  L.  R.  A.(N.S.)  458.  As  to 

Ann.  Cas.  128.  the  measure  of  damages  recoverable 

Note:  8  Ann.  Cas.  129.  in  trover  where  the  plaintiff  has  a 

19.  Woods  V.  Nichols,  21  R.  I.  537,  special  interest  only,  see  generallv, 

45  Atl.  548,  48  L.R.A.  773.  Trover. 

Note:  8  Ann.  Cas.  129.  4.  Angier  v.  Taunton  Paper  Mfg. 

20.  Woods  V.  Nichols,  21  R.  I.  537,  Co.,  1  Gray  (Mass.)  621,  61  Am.  Dec. 

46  Atl.  548,  48  L.R.A.  773.    As  to  436. 

when  tlie  sale  of  the  property  of     Note:  10  LJt.A.(N.S.)  459. 
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property  at  the  time  of  thti  conT^gioO}  though  this  is  less  than  the 
amount  of  the  price  unpaid.* 

782.  Remedy  of  Seller  against  Buyer's  Trustee  in  Bankruptcy. — 
Where  the  trustee  in  bankruptcy  of  the  buyer  takes  subject  to  the 
rights  of  the  seller,*  the  cases  recognize  the  right  of  the  seller  to 
intervene  in  the  bankruptcy  proceedings  involving  the  estate  of  the 
buyer,  and  secure  an  order  on  the  trustee  for  the  return  of  the  prop- 
erty, or  for  the  payment  of  the  balance  due  on  his  contract,  or,  if  the 
property  has  been  sold,  an  order  for  the  proceeds  of  the  sale  if  le^ 
than  the  amount  due  on  the  price ;  or  the  seller  may  submit  to  a  sale 
of  the  property  under  the  same  conditions;  that  is,  that  the  proceeds 
of  the  sale  up  to  the  amount  due  him  be  paid  him  by  the  trustee. 
And  it  has  been  held  that,  without  tendering  the  unpaid  price,  the 
^stee  th  bankruptcy  of  the  buy^  has  no  equitable  standing  to  pre- 
vent the  seller  from  recovering  the  property  under  a  writ  of  replevin.' 
If  the  contract  of  sale  is  duly  recorded,  as  required  by  the  state  -statute, 
the  rights  of  the  seller  are  fully  protected,  and  he  may  assert  his  title 
in  an  action  of  trover  against  a  purchaser  of  the  property  at  a  bank- 
ruptcy sate,  though  the  trustee  sells  the  property  of  the  bankrupt  free 
from  liens  and  idcumbrances,  it  not  appearing  that  the  seller  has 
done  any  act  which  would  estop  him  from  such  assertion  of  title;  and 
his  mere  failure  to  claim  the  property  or  assert  his  title  thereto  will 
not  operate  as  such  on  estoppel.* 

Recovery  of  Price  or  Damages  for  Breach  of  Contract 

783.  In  General. — If  there  is  no  absolute  promise  on  the  part  of 
the  buyer  to  pay  the  price  but  he  is  given  the  optional  right  to  make 
the  payments  stipulated  for  in  the  contract  and  thereby  acquire  title 
to  the  subject  matter  of  the  sale,  he  may  withdraw  from  the  contract 
and  avoid  any  further  liability  for  the  price.*  On  the  other  hand  the 
default  of  the  buyer  in  paying  the  price  as  stipulated  does  not  itself 
operate  as  a  rescission  of  the  contractt,  if  his  promise  to  pay  is  absolute, 
and  in  such  a  case  it  is  generally  recognized  that  the  seller  has  the 
right  to  recover  the  price  and  is  not  restricted  to  the  right  to  retake 
possession.^*  And  it  is  held  that  a  statute  providing  as  regards  the 

5.  Woods  V.  Nicliols,  21  R.  L  537,  10.  Crompton  v.  Beach,  62  Conn. 
45  Atl.  548,  48  L.R.A.  773.  25,  25  Atl.  446,  36  A.  S.  R.  323,  18 

Note:  10  L.R.A.(N.S.)  459.  L.R.A.  187;  White  v.  Solomon,  164 

6.  See  supra,  par.  765  et  seq.  Mass.  516,  42  N.  E.  104,  30  L.R.A. 

7.  Note:  38  L.R.A.(N.S.)  558.         537;  Madison  River  Livestock  Co.  v. 

8.  Myriek  v.  Liquid  Carbonic  Co.,  Osier,  39  Mont.  244,  102  Pae.  325, 
137  Ga.  154,  73  S.  E.  7,  38  L.  B.  A.  133  A.  S.  R.  558,  Francis  v.  Bohart, 
(N.S.)  554.  76  Ore.  1,  143  Pae.  920,  147  Pac.  755, 

9.  Williamson  v.  Hill,  154  Mass.  L.R.A.1916A  922;  International  Har- 
117,  27  N.  E.  1008,  13  L.R.A.  690.     vester  Co.  v.  Pott,  32  S.  D.  82,  142 

Note:  32  L.R.A.  458.  N.  W.  652,  Ann.  Gas.  lfil6A  327:  ^iw- 
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damageg  recoverable  by  a  seller  for  breach  of  a  buy^s  agreement  to 
accept  and  pay  far  personal  property  the  title  of  which  is  not  vested  in 
him  does  not  apply  to  a  contract  of  conditional  sale,  under  which 
the  possession  is  taken  by  the  buyer,  and  therefore  cannot  affect  the 
aellOT's  right  to  sue  for  the  price.  It  has  also  been  held  that  the 
seller  may  treat  his  retention  of  title  until  the  price  is  paid  as  in  the 
nature  of  a  lien  for  the  price  and  sue  to  enforce  such  lien.'*  Where 
the  contract  is  for  goods  to  be  thereafter  produced  or  manufactured 
by  the  seller  or  shipped  to  the  buyer,  the  latter  has  the  same  right 
to  countermand  the  order  before  the  goods  are  manufactured  or 
shipped  as  in  ordinary  executory  contracts  of  sale,  and  thus  restrict 
the  seller  to  his  remedy  by  way  of  an  action  for  damages  for  breach 
of  the  contract.*" 

784.  Refusal  of  Buyer  to  Accept  Deliveryw — ^Though  the  buyer  re- 
fuses to  accept  delivery,  the  seller  has  been  permitted  to  sue  for  the 
price,  retaining  the  property  as  the  property  of  the  buyer,  and  is  not 
bound  to  sue  merely  for  damages  for  the  buyer's  breach  of  contract, 
which  would  ordinarily  be  the  difference  between  the  agreed  price 
and  the  value  of  the  subject  matter  of  the  sale.**  This,  however,  pre- 
supposes, it  would  seem,  that  the  rule  prevails  that  the  selW.in  an 
ordinary  executory  contract  of  sale  may  on  the  refusal  of  the  buyer 
to  accept  delivery  sue  for  the  price  and  is  not  restricted  to  an  action 
for  damages  for  breach  of  the  contract.**  Still,  where  the  contract 
provides  for  the  payment  of  the  first  instalment  on  delivery  of  the 
subject  matter  to  a  carrier  for  transportation  to  the  buyer  and  that 
on  the  failure  to  pay  any  instalment  when  due  the  entire  price  shall 
become  due  and  payable,  the  seller  has  been  held  entitled,  on  the 
refusal  of  the  buyer  to  accept  delivery  from  the  carrier  and  pay  the 
first  instalment,  to  recover  the  entire  agreed  price,  the  liability  of 
the  buyer  for  the  price  being  considered  in  no  way  dependent  upon 
the  transfer  of  the  title  to  him,  though,  in  ordinary  cases,  where 
the  buyet  refuses  to  accept  delivery  the  seller  is  restricted  to  an  action 

er  Mfg.  Co.  v.  Cole,  4  Lea  (Tenn.)  L.K.A.  100;  American  Soda  Foun- 
439,  40  Am.  Rep.  20.  tain  Co.  v.  Gerrer's  Bakery,  14  Okla. 

Notes:  133  A.  S.  R.  563;  32  L.R.A.  258,  78  Pae.  116,  2  Ann.  Cas.  318. 


11.  International  Harvester  Co.  v.  (N.  S.)  759;  L.R.A.1916A  921;  16 
Pott,  32  S.  D.  82,  142  N.  W.  652,  Ann.  Cm.  1057;  Ann.  Caa.  1917D 


12.  Chase  v.  Kelly,  125  Minn.  317,  As  to  the  measore  of  damages  for 
146  N.  W.  113,  L.R.A.1916A  912.  breach  of  contract  by  the  buyer,  see 

13.  Note :  68  L.R.A.  101.  See  supra,  supra,  par.  386  et  acq. 

par.  369,  as  to  the  effect  of  a  counter-  16.  Note:  68  L.R.A.  101.  As  to  ibe 

mand  of  an  order  on  the  buyer's  Ua-  n^t  of  the  seller  to  sue  for  the  price 

bilit^  for  the  price  ^nerally.  generally  where  the  buyer  refuses  to 

14.  National  Cash  Ruister  Co.  v.  accept  delivery,  see  supra,  par.  356 
Hill,  136  N.  C.  272.  48  S.  B.  637,  68  et  seq.                         "»  t™- 


458;  Ann.  Caa.  1917D  464. 


Notes:  68  L.R.A.  101;  51  L.R.A. 


Ann.  Cas.  1916A  327. 
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for  dama^  for  breach  of  contract  by  th«  buyer.**  On  the  other 
hand,  as  in  case  of  an  ordinary  executory  contract,  the  right  of  the 
seller  to  recover  the  price  is  dependent  upon  the  performance  by  him 
in  good  faith  of  substantially  all  the  requirements  on  his  part.  He 
is  not  entitled  to  treat  the  property  as  beloDging  to  the  buyer  and 
Tecovet  the  price  except  in  case  he  has  deliv^ed  ihe  property,  or  in 
good  faith  tendered  it  according  to  the  terms  of  the  sale.  If  there  is 
some  condition  to  be  by  him  performed  which  must  be  done  before 
the  possession  or  title  can  vest  in  the  buyer,  then  he  cannot  treat  the 
property  as  that  of  the  buyer,  and  a  failure  on  his  part  to  ^e/rtuxm 
such  condition  will  defeat  his  right  of  recovery.*' 

785.  Retaking  Possession  as  Aifecting  Buyer's  LUUUty^The 
right  of  the  seller  to  recover  the  instalments  of  the  price  and  his  right 
to  retake  possession  of  the  subject  matter  of  the  sale  are  regarded  as 
inconsistent,  and,  after  he  has  exercised  his  right  to  retake  possession, 
it  is  generally  held  that  he  cannot  recover  unpaid  instalments  of  the 
price,  though  the  promise  of  the  buyer  to  pay  the  same  was  uncon- 
ditional or  was  evidenced  by  notes  or  the  like.*'  And  where  the  trans- 
action was  in  the  form  of  a  lease,  though  treated  as  a  conditional  sale, 
under  which  the  so-called  lessee  was  to  pay  certain  instalments  eo 
nomine  as  rent,  with  provision  for  retaking  possession  on  default  in 
payments,  it  has  been  held  that  the  so-call^  lessor  has  two  remedies: 
(1)  to  retake  possession  as  stipulated;  (2)  to  sue  for  and  recover  each 
instalment  upon  default  in  its  payment;  that  such  remedies  are  incop- 
sistent,  and  that  a  resort  to  the  one  is  a  waiver  of  the  right  to  resort 
to  the  other;  and  that  where  the  so-called  lessee  is  permitted  to  retain 
possession  until  all  the  instalments  for  which  not^  were  given  have 
become  payable,  the  so-called  lessor  by  exercising  his  right  to  retake 

16.  Wbite  v.  Solomon,  164  Haas.  Ill,  80  K  W.  683,  97  A.  S.  R.  453  ; 
616,  42  N.  E.  104,  36  L.R.A.  537.  See  C.  W.  Raymond  Co.  t.  Eahn,  124 
also  National  Cash  Register  Go.  v.  Minn.  426,  146  N.  W.  164,  61  L.RA. 
Hill,  136  N.  G.  272,  48  S.  E.  637,  68  (N.S.)  251;  Chase  v.  Kelly,  125 
L.R.A.  100.  Minn.  317,  146  N.  W.  1113,  L.R.A 

17.  American  Soda  Fooutain  Co.  t.  1016A  912;  Madison  River  Livestock 
Oerrer'a  Bakery,  14  Okla.  258,  78  Ca  v.  Osier,  39  Mont  244,  102 
Pae.  115,  2  Ann.  Cas.  3ia  Pae.  325,  133  A.  S.  R.  568;  Seanor 

18.  Sanders  v.  Newton,  140  Ala.  v.  MeLaug^in,  165  Pa.  St  150,  30 
335,  37  So.  340,  1  Ann.  Cas.  267;  Ati.  717,  32  L.RA.  467;  Kelley 
Loomis  V.  Bragg,  50  Conn.  228,  47  Springfield  Road  Roller  Co. 
Am.  Rep.  638;  Peaaley  v.  Noble,  17  Schlimme,  220  Pa.  St  413,  69  Atl. 
Idaho  686,  107  Pae.  402,  134  A.  S.  867,  123  A  S.  R.  707;  Winton  Motor 
B.  270^  27  I4JIA..(N.S.)  216;  Turk  Carriage  Co.  v.  Broadway  Antomobile 
V.  Camahan,  26  Ind.  App.  125,  57  Co.,  65  Wash.  660,  118  >ac.  817,  37 
N.  E.  729,  81  A  S.  R.  85:  White  v.  L.R.A(N.S.)  71;  Norman  v.  Meeker, 
Solomon,  164  Mass.  516,  42  N.  E.  104,  91  Wash.  634, 168  Pae.  78,  Ann.  Cas. 
30  L.RA.  537;  Perkins  v.  Qrobben,  1917D  462. 

116  Mich.  172,  74  N.  W.  469,  72  A.  Notes:  32  L.BA.  466;  LJR.A.1916A 
S.  R.  512,  39  L.R.A.  815;  McBryan  v.  915;  1  Ann.  Cas.  268;  16  Ann.  Cas. 
Universal   Elevator  Co.,  130   Mich.  1057;  Ann.  Cas.  1917D  465. 
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possession  waives  his  right  to  recover  the  stipulated  payments.**  It 
has  also  been  held,  where  the  seller  has  . taken  a  judgment  bond  as 
collateral  security,  that  he  cannot,  after  retaking  possession,  enforce 
such  bond.™  And  where  the  seller  after  recovery  of  judgment  for 
the  price  retook  possession,  this  has  been  held  to  relieve  the  buyer 
from  liability  on  the  judgment,  as  it  destroyed  the  consideration  on 
which  the  judgment  was  founded.'  Likewise  where  the  price  to  be 
paid  is  in  part  by  the  conveyance  of  real  estate,  the  retaking  of  p03se»- 
aon  by  the  seller  defeats  his  right  to  have  the  agreement  for  the 
conveyance  of  the  realty  specifically  enforced.'  The  reason  for  the 
nonliability  of  the  buyer  for  the  price  is  that,  when  the  property  is 
Tetaken  by  the  seller,  there  is  no  longer  any  consideration  for  his 
promise  to  pay  the  price,  or  for  the  notes  given  therefor,  and  there- 
fore the  seller  cannot  bring  suit  to  recover  the  price  or  any  part 
thereof.*  On  the  other  hand  the  right  of  the  seller  to  retake  posses- 
ion for  the  purpose  of  holding  the  property  as  security  for  the  price, 
without  forfeiting  the  right  to  recover  the  price,  has  been  upheld.* 
The  seller  may,  by  an  express  provision  in  the  contract,  retain  the 
right  to  retake  possession  and  resell  the  property  on  account  of  the 
buyer  and  hold  him  liable  for  any  deficiency  in  the  price.*  And 
where  a  note  signed  by  the  buyer  and  by  a  third  person  was  intended 
and  taken  as  the  equivalent  of  a  cash  payment  of  the  first  instalment 
of  the  price,  the  seller  has  been  permitted  after  retaking  possession 
for  a  default  in  the  payment  of  Inter  instalments  to  enforce  the  note.' 
Still  it  has  been  held  that  a  provision  that  the  seller  upon  the  default 
of  the  buyer  in  paying  any  of  the  purchase  money  notes  may  com- 
mence suit  upon  the  same,  which  shall  not  be  taken  as  a  waiver  of  the 
right  to  rctaJce  possession,  does  not  affect  the  converse  of  the  prop- 
osition that  the  taking  of  possession  is  a  waiver  of  any  right  to  sue 
and  recover  thereafter  upon  the  notes.'  Though  the  seller  cannot 
after  retaking  possession  maintain  an  action  for  the  price  he  may  treat 

19.  Kelley  Springfield  Bead  Roller  100  Ark.  403,  140  S.  W.  582,  Ann. 
Co.  V.  Scblimme,  220  Pa.  St  413,  09  Cas.  1D13C  650,  36  L.R.A.(N.S.)  594. 
Atl.  867,  123  A.  S.  R.  707.   See  also  Xote:  Ann.  Cas.  1917D  466. 
Loomis  T.  Bragg,  60  Conn.  228,  47  6.  See  tlie  following  paragraph. 
Am.  Rep.  638.  6.  Norman  v.  Meeker,  01  Wash. 

Notes:  32  L.R.A.  455;  LJt.A.1916A  534,  158  Pac.  78,  Ann.  Cas.  1917D 
917.  462.   This  is  similar  to  the  right  of 

20.  Seanor  v.  MeLan^lin,  165  Pa.  the  seller,  generally  recognized,  to 
St  150,  30  Atl.  717,  32  L.R.A.  467.     retain  partial  payments  made  by  the 


2.  Sanders  v.  Newton,  140  Ala.  335,  riglit  to  retake  possession  for  -the 
37  So.  346,  1  Ann.  Cas.  207.  default  of  the  buyer  as  to  later  instal- 

S.  McBryan  v.  Universal  Elevator  ments.   See  infra,  par.  794. 
Co.,  130  MidL  111,  89  N.  W.  683,  97     7.  Perkins  v.  Grohben,  116  Miph. 
A.  S.  R.  453.  172,  74  N.  W.  4Ca,  72  A.  S.  R.  512, 

-4.  Hollenberg  Unsic  Ca  v.  Barron,  39  L.R.A.  815. 


1.  Note:  L.RJV.igi6A  917. 
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the  default  of  the  buyer  as  a  breach  of  the  ooDtraet  of  purchase,  and 
maintain  an  action  for  damages,  as  in  cose  of  the  breach  of  other 
executory  contracts  of  sale  by  a  buyer.*  It  seems  that  if  the  seller 
elects  to  retake  possession  he  cannot  thereafter  recover  for  the  value 
of  a  part  of  the  property  which  was  accidentally  lost  or  destroyed 
white  in  the  possession  of  the  buyer,  as  in  such  a  case  the  property 
is  deemed  to  have  been  at  the  seller's  risk  * 

786.  Resale  on  Acconnt  of  Buyer;  IdabiUty  for  Deficiency.^ 
Frequently  contracts  of  sale  provide  that  on  default  of  the  buyer  the 
seller  mny  retake  possession  and  sell  the  property  on  account  of  the 
buvcr  crediting  hiro  with  the  proceeds  of  the  resale  and  hold  him 
liable  for  any  deficiency  in  the  price.  Such  a  provision  does  not 
constitute  the  transaction  an  absolute  sale  with  mortgage  back  for 
the  pritre.*'  As  a  general  rule  the  validity  of  such  a  stipulation 
ia  given  full  effect  by  the  courts  and  the  seller  is  held  entitled,  after 
a  resale  in  accordance  with  the  provisions  of  the  contract,  to  sue  and 
recover  any  balance  remaining  after  crediting  on  the  purchase  price 
the  proceeds  of  such  aale.^^  And  this  effect  has  been  given  to  a  stipu- 
lation authorizing  the  seller  to  retake  possession  and  resell,  as  this 
necessarily  implies  that  the  resale  shall  be  on  Euicount  of  the  buyer 
and  that  any  deficiency  towards  the  satisfaction  of  the  price  shall  be 
paid  by  the  buyer.^*  In  some  cases,  however,  the  view  is  taken  that 
even  though  the  contract  contains  an  express  provision  authorizing 
the  seller  to  retake  possession  and  resell  on  account  of  the  buyer,  hold- 
ing him  liable  for  any  deficiency,  this  cannot  extend  the  liability 
of  the  buyer  for  the  price  if  the  seller  exercises  his  right  to  retake 
possession,  on  the  theory  that  the  promise  of  payment  and  the  implied 
obligation  to  transfer  the  title  are  mutual,  and  as  each  is  the  sole 
consideration  for  the  other  the  inability  or  refusal  to  perform  the 
one  will  excuse  performance  os  to  the  other.'*  The  right  of  the  seller 
to  retake  po^cssion  and  resell  the  property  on  account  of  the  buyer 
and  recover  any  deficiency  has  been  upheld,  though  the  contract  con- 
tained no  express  provision  giving  the  seller  this  right,  the  court 
making  a  distinction  as  to  the  liability  of  the  buyer  between  the  cose 
where  the  seller  retakes  possession  and  treats  the  property  as  hia  own 

8.  Madison  River  Livestock  Co.  v.  price,  see  infra,  par.  788. 

Osier,  39  Mont.  244,  102  Pac.  326,  133  10.  See  supra,  par.  746. 

A.  S.  R.  558;  Francis  v.  Bohart,  70  11.  Van  Den  Bascb  v.  BouwniMi, 

Ore.  1.  143  Pac.  920,  147  Pac.  755,  138  Mich.  624,  101  N.  W.  832,  110  A. 

L..R.A.1916A  922.    As  to  the  action  S.  R.  336. 

by  the  seller  for  damages  generally.  Notes:  32  L.R.A.  457;  L.R.A.1910A 


9.  Madison  River  Livestock  Co.  v.     12.  Van  Den  Bascb  v.  Bouwman, 

Osier,  39  Mont.  244,  102  Pac.  325,  133  138  Mich.  624,  101  N.  W.  832,  UO  A. 

A.  S.  R.  558.   As  to  the  effect  of  the  S.  R.  336. 

aeeidental  destruction  of  the  property  ^  IS.  Kote:  L.R.A1D16A  019. 
on  the  liability  of  the  buyer  for  the 


see  simra.  par.  3S3  et  bpo. 


918;  Ann.  Cas.  1917D  466. 
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and  where  he  retollfi  on  account  of  the  huyer.^*  Thh,  however,  is 
undoubtedly  contrary  to  the  great  weight  of  the  authorities  which 
state  in  gieneral  terms  that  the  retaking  of  possession  by  the  seller 
releases  tibe  buyer  from  further  liability  for  the  price.^*  It  has  also 
been  held  that  the  seller  may  foreclose  his  contract  in  equity  as  a 
lien  and  hold  the  buyer  liable  for  the  deficiency  if  the  amount 
realized  at  the  sale  is  inadequate.**  The  question  as  to  the  right  of 
the  seller  in  ordinary  contracts  of  sale  to  resell  on  account  of  the 
buyer  where  l^e  latter  refuses  to  receive  and  pay  for  the  goods  is 
heretofore  toaatod.^' 

787.  Character  of  Possession  by  Seller. — ^In  order  that  the  retak- 
ing of  possession  by  the  seller  may  relieve  the  buyer  from  further 
liability  for  the  price,  it  is  necessary,  it  seems,  that  his  resumption  of 
possession  be  by  virtue  of  his  retention  of  titie,  and  with  the  intention 
to  exercise  his  right  as  seller.*®  Thus  if  the  property  is  delivered  to 
the  seller  for  repairs,  he  may  hold  possession  under  his  repair  lien 
without  releasing  the  buyer  from  liability  for  the  price.**  In  such 
a  case,  however,  a  tender  by  the  buyer  of  the  amount  owing  for  the 
repairs  will  terminate  the  seller's  lien  therefor  and  he  cannot  there- 
after justify  or  excuse  his  subsequent  retention  of  possession  on  the 
ground  that  he  had  a  lien  for  the  repairs.  It  has  also  been  held 
where  the  buyer  abandons  the  property,  and  the  seller  takes  possesion 
merely  to  preserve  it,  that  this  does  not  constitute  an  election  of 
remedies  preventing  him  from  recovering  the  price.*  The  right  of 
the  seller  to  retake  possession  and  hold  it  sia  security  for  the  payment 
of  the  price  without  releasing  the  buyer  from  liability  has  been  upheld, 
especially  when  such  right  is  given  by  the  terms  of  the  contract.* 

788.  Destruction  of  Property  as  Affecting  Buyer's  Liability. — The 
authorities  are  not  in  accord  as  to  the  liability  of  the  buyer  for  the 
unpaid  part  of  the  agreed  price  where  the  property  is  accidentally 
destroyed  while  in  his  possession  and  without  his  fault.  According 
to  the  better  view  if  the  buyer  has  entered  into  an  unconditional 

14.  Dederick  v.  Wolfe,  68  Uiss.     Note:  L.R.A.1916A  920. 

600,  9  So.  350,  24  A.  S.  B.  283.  20.  Chase  v.  Kelly,  125  Minn.  317, 

Notes:  L.R.A.1916A  917;  1  Ann.  146  N.  W.  1113,  L.E.A.1916A  912, 

Cas.  268.  As  to  a  tender  of  the  amount  due  aa 

15.  Note :  1  Ann.  Cas.  268.  See  the  affecting  the  possessory  lien  of  a 
.preceding  paragraph.  mechanic  or  the  like,  see  Lisns,  vol. 

16.  BaUinger  v.  West  Pnb.  Co.,  239  17,  p.  606. 

U.  S.  646,  36  S.  Ct.  167,  60  U.  S.  1.  Note:  LB.A.1916A  921. 

(Jj.  ed.)  484.  2.  Hollenbei^  Music  Co.  v.  Barron, 

Note:  Ann.  Caa.  19170  466.  100  Ark.  403,  140  S.  W.  582,  Ann. 

.    17.  See  supra,  par.  376  et  seq.  Cas.  1913C  659,  36  LA.A.(N.S.)  694; 

18.  Note:  L.B.A.1916A  920.  Francis  v.  Bohart,  76  Ore.  1,  143  Paa. 

19.  Chase  v.  Kelly,  125  Minu.  920,  147  Pae.  765,  L.B.AJS16A  922. 
317,  146  K.  W.  U13,  LJt.A.1916A  Note:  LJLAa916A  921. 

912. 
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promise  to  pay  the  price,  the  fact  that  the  property  is  accidentally 
destroyed  while  in  his  possession  does  not  reUeve  him  from  liability 
for  the  unpaid  and  Bubeequently  accruing  instalments  of  the  price ;  * 
and  this  is  held  true  though  the  contract  of  sale  did  not  contain  an 
express  promise  on  the  part  of  &e  buyer  to  pay  the  price,  the  implied 
promise  of  the  buyer  in  such  a  case  being  considered  absolute  to  the 
same  extent  as  though  his  note  was  given  for  the  price  or  he  had 
otherwise  expressly  promised  to  pay  the  same.*  The  rule  has  been 
carried  to  the  extent  of  holding  that  where  the  seller  retakes  the  prop- 
erty on  the  failure  of  the  buyer  to  pay,  and  it  is  destroyed  without 
fault  of  the  seller  while  held  by  him  as  security  for  the  price,  the  loss 
falls  OD  the  buyer  *  The  reason  for  this  view  is  that  the  buyer's  right 
to  the  posseesioQ  before  default  and  his  right  to  acquire  the  title  by 
the  payment  of  the  agreed  price  constitute  a  valid  consideration  for 
his  promise  to  pay  which  is  not  affected  by  the  destruction  of  the 
property,  and  distinguishes  the  ease  from  the  ordinary  executory 
contracts  of  sale  under  which  the  loss  falls  on  the  seller  in  case  the 
property  is  destroyed  before  the  title  has  passed."  On  the  other  hand, 
on  the  theory  that  the  risk  follows  *the  title,  the  view  is  taken,  in  a 
number  of  jurisdictions,  that,  if  the  property  is  accidentally  destroyed 
while  in  the  hands  of  the  buyer,  the  seller  has  no  right  to  recover 
instalments  of  the  phce  thereafter  accruing; '  and  this  is  held  true 

S.  Chicago  Ry.  Equipment  Co.  v.  Ya.  671, 75  S.  £.  117,  Ann.  Gas.  19131) 

Merchants  Nat.  Bank,  136  U.  S.  268,  335. 

10  S.  Ct.  999,  34  U.  S.   (L.  .ed.)  Notes:  89  Am.  Dee.  129;  138  A.  S. 

349;   Roach   v.   Whitfield,   94   Ark.  R.  903;  32  L.R.A.  458;  2  L.R.A.(N.S.) 

448,  127  S.  W.  722,  140  A.  S.  R.  99;  36  L.R.A.{N.S.)  595;  6  Ann.  Cas. 

131;  Hollenberg  Music  Co.  V.  Barron,  685;  12  Ann.  Caa.  711;  Ann.  Cas. 

100  Ark.  403,  140  S.  W.  582,  Ann.  1913C  601;  Ann.  Cas.  1913D  338. 

Cas.  1913C  659,  36  L.R.A.(N.S.)  594;  4.  La  Valley  v.  Ravenna,  78  Vt. 

Phenix  Ins.  Co.  v.  HilUard,  59  Fla.  152,  62  Atl.  47,  112  A.  S.  R.  898,  6 

590,  52  So.  799,  138  A.  S.  B.  171;  Ann.  Caa.  684,  2  L.R.A.(N.S.)  97. 

Burnley  v.  Tufts,  66  Miss.  48,  5  So.  6.  Hollenberg  Music  Co.  v.  Barron, 

627,  14  A.  S.  R.  540;  Colierd  v.  Tully,  100  Ark.  403,  140  S.  W.  582,  Ann. 

78  N.  J.  Eq.  557,  80  Atl.  491,  Ann.  Cas.   1913C   659,   36  L.B.A.(N.S.) 

Caa,  1912C  78;  Tufts  t.  Griffin,  107  594.   As  a  general  rule,  however,  the 

N.  C.  47,  12  S.  E.  68,  22  A.  S.  B.  863,  retaking  of  possession  by  the  seller 

90S.  12  L.E,A.(N.S.)  12U;'L.nca.t^  ^TbuX  ^  iuf";  efki..  48,  6 
V.  Southern  Ins.  Co.,  153  N.  C.  285,  q„   007   ia  a    a   t>    k,ia.  t  #*™ 
69  S.  E.  214,  138  A.'s.  R.  665;  Har^  QrX\o7  ^' Ah^' ^ 
ley  V.  Stanley,  25  Okla.  89,  105  Pao.  I  g  k  sL^i^ 
183,  138  A.  S.  R.  900;  Marion  Mfg.  A.  S.  IL  863,  10  UKJl.  6M;  La  Val- 

Co.  V.  Buchanan,  118  Tenn.  23S,  99  ^ 

S.  W.  984,  12  Ann.  Cas.  707,  8  L.R.A.  ^7,  112  A.  S.  R,  898,  6  Ann.  Cas.  684, 

(N.S.)  590;  La  Valley  v.  Ravenna,  78  2  L.R.A.(N.S.)  97. 
Vt.  152,  62  Atl.  47,  112  A.  S.  R.  898,      7.  Bishop  v.  Minderhout,  128  Ala. 

6  Ann.  Cas.  684,  2  L.R.A.(N.S.)  97;  162,  29  So.  11,  86  A.  S.  R.  134,  52 

Expoaitioa  Arcade  Corp.  v.  Lit,  113  L.RA.  395;  Tabbut  r.  American  Ins. 
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though  notes  were  given  by  the  buyer  and  the  right  of  the  seller  to 
recover  on  siivh  notes  as  they  fell  due  after  the  occidental  destruction 

of  the  property  has  been  denied."  The  parties  may  by  express  agree- 
ment delerniine  where  the  loss  shnU  fall  in  cose  Of  the  destruction 
«f  the  property  before  the  price  is  paid.*  And,  even  though  the 
accidental  dostruelion  of  tlie  subject  matter  of  the  sale  will  not  ordi- 
narily release  the  buyer  from  liability  on  his  unconditional  promise 
to  pay  the  price,  a  distinction  has  been  made  in  tlie  cose  where  it  is 
conlemplatod  by  the  parties  that  the  price  is  to  be  paid  from  the 
earnings  derived  by  tlie  buyer  from  the  use  of  the  subject  matter 
of  the  sale.  Thus  it  lias  been  held  that  the  death  of  a  stallion  with- 
out fault  of  the  buyer  terminates  further  liability  of  the  buyer  for 
the  price  under  a  contract  by  which  the  title  is  to  remain  in  the  seller 
until  the  price  is  paid,  and  the  price  is  to  be  paid  out  of  tlie  earnings 
of  the  animal."* 

789.  Receiver  Appointed  for  Buyer. — Where  locomotive  engines 
were  sold  and  delivered  to  a  railroad  company,  notes  to  be  given  for 
the  price,  the  title  to  the  locomotives  to  remain  in  the  seller  luitil  the 
notes  were  paid,  and  the  receiver  of  the  company  suteequently  sur^ 
rendered  them  to  the  seller,  the  amount  due  for  their  use  and  injured 
condition  when  returned  is  only  a  general  debt  of  the  company,  with 
no  special  equities  in  its  favor."  While  ordinarily  a  receiver  is  not 
botmd  by  the  executory  contracts  of  his  predecessor  unless  he  affirms 
or  ratifies  them,'-  it  has  been  held  that  receivers,  who  on  taking  posses- 
sion of  a  railroad  fmd  there  cars  purchased  by  persons  who  assumed 
to  act  ns  receivers  without  authority,  leaving  the  title  in  the  seller 
to  secure  the  price,  cannot  retain  them  without  paying  the  contract 
price,  nnd  cnnnot  acquire  the  title  merely  by  paying  what  tlio  prop- 
erty is  wortli.'* 


790.  In  General. — A  buyer  entitled  to  possession  under  a  contract 
of  sulo,  reserving  title  in  the  seller  until  the  price  is  paid,  has  n  speiiul 
property  in  the  subject  matter  of  the  sale  which  will  entitle  him  to 
sue  third  persons  for  its  wrongful  taking,  destruction  or  injury;'* 

Co.,  ISa  Mnss.  410,  70  N.  E.  430,  102  L-R.A.  305. 


Noirs:  14  A.  S.  R.  541 ;  22  A.  S.  R.  10.  Swanev  v.  Alslott,  134  lu.  63, 

807;  133  A.  S.  R.  005;  32  L.R.A.  4"8;  111  N.  W.  400,  8  L.R.A.(N.S.)  1032. 

2  L.».A,(N.S.)  07;  0  Ann.  Cas.  686;  11.  Huidekoper  v.  Hincklev  I^o- 

Ann.  Cas.  1!)13D  338.  motive  Works,  00  U.  S.  258,  25  U.  S. 

As  to  ilie  general  rule  that  the  risk  {L.  ed.)  344. 

follows  (lie  title  in  ordinary  executory  12.  See  HErEivBBS,  vol.  23,  p.  74. 

Contni'*ls  of  sale,  see  supra,  pnr.  310.  13.  Crawford  v,  Gordon,  88  Wash. 


8.  Bishop  V.  Minderliout,  128  Aln.  553.  153  Pac.  3(i3,  L.U.A.101GC  516. 
1G2.  28  So.  11,  80  A.  S.  O.  134,  52     14.  Smith  v.  Q  afford,  36  Fla.  481, 


IliffhU  of  Buyer  Generally 
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9.  Kote:  Ann.  Cos.  1013D  333. 
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and  in  such  a  case  be  may,  as  a  general  rule,  recover  the  full  value 
of  the  property  or  to  the  full  extent  of  the  injury,**  and  this  is  espe- 
cially true  as  regards  oo  injury  to  the  subject  matter  of  the  sale  when 
the  seller  appears  as  a  witness  for  the  buyer.'*  In  this  respect  the 
buyer  is  re^rded  as  occupying  the  same  position  as  a  bailee,  with 
equal  right  to  recover  for  the  conv<^ion  or  injury  to  the  property." 
Thus  it  has  been  held  that  the  cousi^nment  of  a  chattel  tlirougli  a 
common  carrier  to  one  who  has  purcliased  it  on  the  understanding 
that  the  title  thereto  i?  not  to  vest  in  him  until  the  price  is  fully  paid 
^ves  him  a  special  property  in  such  chattel,  and,  if  it  is  destroyed 
while  in  the  carrier's  possession,  he  is  entitled  to  recover  its  full  value 
from  the  latter.**  Also  the  legal  presumption  is  that  on  the  delivery 
of  goods  to  a  common  carrier  the  title  thereto  vests  in  the  consignee, 
and  this  presumption  the  carrier  has  a  right  to  rely  upon,  in  the 
absence  of  express  notife  from  the  consignor  to  the  contrary,  and  the 
carrier,  therefore,  in  tlie  nlisence  of  such  notice,  has  the  riglit  to  settle 
with  the  consignee  in  case  the  property  is  lost,  stolen,  or  destroyed; 
and  this  rule  applies  where  goods  are  consigned  by  the  seller  to  the 
buyer  under  a  contract  of  sale  reserving  title  in  the  seller  until  the 
price  is  paid; "  and  it  has  been  held  that  the  registration  of  the  con- 
tract of  sale,  according  to  the  provisions  of  a  statute  requiring  such 
registration  to  render  the  reservation  of  title  valid  as  against  third 
persons,  dues  not  affect  a  carrier  who  has  received  the  subject  matter 
of  the  contract  for  transportation  to  the  buyer,  with  notice  of  the  fact 
that  the  litle  to  the  property  is  still  in  the  seller,  and  hence,  if  the 
property  is  destroyed  while  in  the  carrier's  hands,  he  may  show,  in 
bur  of  an  action  by  the  seller  to  re(*ovcr  its  value,  that  a  settlement 
has  already  been  made  with  the  buyer.**  If,  after  the  injury  to  the 
subject  ujatter  of  the  sale,  the  seller  retakes  possession  for  the  defoult 
of  the  buyer,  this  has  Wen  held  to  terminate  the  buyer's  interest, 
and  preclude  him  from  thereafter  suing  for  such  injury.^ 

18  So.  717,  51  A.  S.  R.  37;  T.ord  v.  a  bailee  to  sue  for  the  conversion  of 

BueliHnan,  09  Vt.  320,  37  Atl.  1U47,  or  an  injury  to  the  subject  matter  of 

60  A.  S.  R.  933;   Stotts  v.  Puget  the  t)nilment,  see  BAn.MENTS,  vol.  3, 

Souml  Traction,  etc.,  Co.,  1)4  Wash.  p.  127. 

33it         H;u-.  51!).  L.K.A.IDITD  214.  18.  Dyer  v.  Great  Northern  U.  Co., 

Note:  LR.A.ini7D  217.  51  Minn.  345.  53  N.  W.  714,  38  A.  S. 

16.  Siiiitli  V.  OutTord.  3((  Fla.  431,  R.  500.   As  to  tlie  proper  party  plain- 

18  So.  717,  51  A.  S.  \i.  37;  Lord  v.  tiff   In   actions   against   carriers  of 

Bnchaniin,  (>!)  Vt.  320,  37  Atl.  1047,  p>ods,  see  Caiiriers,  vol.  4,  p.  U40  et 


16.  St.Mts  V.  Pufjet  Sound  Traction,  61  Minn.  345.  53  N.  W.  714,  38  A.  S.  11. 
etc..  Co..  04  Wiisli.  339,  1U2  Pue.  519,  500.    See  CARBrEiw,  vol.  4,  p.  941. 
L.K.A.im7D  214.  20.  Dyer  v.  Great  Northern  R.  Co., 

17.  Sioiis  V.  Piicet  Sound  Traction  51  Minn.  345,  63  N.  W.  714,  38  A.  S. 
Co..  04   Wash.  330,   102  Pne.  510,  R.  600. 

L.H.A.1U17D  214.   As  to  the  rigbt  of     1.  Stotts  t.  Puget  Sound  Traetion 
R.  C.  L.  Vd.  XXIV.— 32.  497 


CO  A.  S.  n.  !)33. 

Nute:  I,.K.A.1917P  210. 


19.  Dyer  v.  Great  Northern  R.  Co, 
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791.  Insurable  Interest  of  Buyer. — One  who  purohaaes  property 
under  a  conditaonal  sale,  the  title  to  remain  in  the  seller  until  full 

payment  is  made,  has  an  insurable  interest.*  Where  the  rule  prevails 
that  the  d^truction  of  the  subject  matter  of  the  sale  releases  the  buyer 
from  further  liability  f<»r  the  unpaid  instalmentB  of  the  price,*  it  is 
held  that,  as  the  contract  of  insurance  is  one  of  indemnity  only,  the 
buyer  cannot,  on  its  destruction  by  fire,  recover  fOT  the  full  value  of 
tiie  property,  but  only  the  sum  which  he  has  paid  under  the  contract 
of  sale,  if  tJiere  is  nothing  to  show  that  he  has  suffered  any  damage 
other  than  the  loss  of  his  payments.*  It  is  otherwise,  however,  where 
the  destruction  of  the  property  does  not  release  the  buyer  from  lia- 
bility for  the  price.*  On  the  theory  that  a  condition  or  warranty  as 
to  "unconditional  and  sole"  interest  or  "ownership"  merely  requires 
that  the  interest  of  the  insured  be  such  that  in  case  of  the  destruction 
of  the  property  the  entire  loss  will  fall  upon  him,  whether  his  titie 
is  legal  or  equitable,*  it  has  been  held  that,  if  the  destruction  of  the 
subject  matter  of  the  sale  will  not  release  the  buyer  from  liabiUty  for 
the  unpaid  part  of  the  price,  his  interest  is  to  be  held  sole  and  uncon- 
ditional;' it  would  be  otherwise,  however,  where  the  rule  prevails 
tliat  the  destruction  of  the  property  releases  the  buyer  from  further 
liability  for  the  price;'  and,  in  a  number  of  cases,  the  courts  have 
held  that  the  buyer  could  not  be  considered  the  sole  and  unconditional 
owner,  even  though  his  liability  for  the  price  would  continue  after 
the  destruction  of  the  property.' 

792.  Transfer  by  Buyer  Generally.— Though  it  is  the  general  rule 
that  the  buyer  under  contracts  of  sale  by  which  the  seller  retains  the 
title  until  the  full  price  is  paid  cannot  by  a  resale  of  the  property, 

Co.,  94  Wash.  339,  162  Pac.  519,  5.  Phenix  Ins.  Co.  v.  Hilliard,  59 

L.R.A.1917D  214  (explaining  and  dia-  Fla.  590,  52  So.  799, 138  A.  S.  R.  171. 

tingruiahing  an  earlier  ease  to  the  above  6.  See  Insurance,  vol.  14,  p.  1052. 

effect)  7.  Phenix  Ins.  Co.  v.  Hilliard,  59 

Note:  L.R.A.1917D  218.  Fla.  590,  52  So.  799, 138  A.  S.  R.  171; 

2.  Phenix  Ins.  Co.  v.  Hilliard,  59  Lancaster  v.  Southern  Ins.  Co.,  153 
Fla.  590,  52  So.  799, 138  A.  S.  R.  171;  N.  C.  285,  69  S.  B.  214>  138  A.  S.  R. 
Tabbut  V.  American  Ins.  Ca,  185  665. 

Mass.  419,  70  N.  E.  430,  102  A.  S.  R.  Note:  138  A.  8.  R.  670. 

353  8.  Tabbut  v.  American  Ins.  Co.,  185 

Notes:  20  Am.  Deo.  513;  138  A.  8.  Mass.  419,  70  N.  E.  430,  102  A.  S.  R. 

R.  670.  353. 

As  to  insurable  interest  in  property  9.  Dumas  v.  Northwestern  Nat.  Ins. 

generally,  see  Insurance,  vol  14,  p.  Co.,  12  App.  Cas.  (D.  C.)  245,  40 

910  et  seq.  L.R.A.  358;  Westchester  v.  Weaver, 

3.  See  supra,  par.  788,  as  to  the  70  Md.  536,  17  Atl.  401,  18  Atl.  1034, 
destruction  of  the  property  as  affect-  5  L.R.A.  478;  Dow  v.  National  Assar. 
ing  the  buver's  liability  for  the  price.  Co.,  26  R.  I.  379,  58  Atl.  999,  106  A. 

4.  Tabbut  v.  American  Ins.  Co.,  S.  R.  728,  67  L.R.A.  479. 

1B5  Mass.  419,  70  N.  E.  430,  102  A.  Notes:  138  A.  S.  R.  176;  7  Ann. 

S.  B.  353.  Cas.  499. 
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even  to  a  bona  fide  purchaser  for  value,  affect  the  seller's  rights,'^ 
it  is  also  held  that  the  buyer  has  an  interest  which  is  capable  of  trans- 
fer so  as  to  pass  to  his  transferee  his  inchoate  interest  and  enable  the 
latter  to  perform  the  condition  and  perfect  his  title.^^  And  it  has 
been  held  that  though  the  contract  provides  that  if  the  buyer  shall 
sell,  mortgage  or  pledge  the  property  or  fail  in  payments,  the  seller 
may  take  immediate  possession,  and  hold  the  property  free  of  all 
claims  from  the  buyer,  the  latter  may  confer  an  interest  on  an  assignee 
which  will  enable  him  to  perfect  the  title  by  full  payment  of  the 
price,  and  the  attempted  assignment  does  not  forfeit  all  rights  under 
the  contract.**  If  the  buyer  before  acquiring  a  perfect  title  by  paying 
the  stated  instalments  sells  or  mortgages  the  property  to  a  third  person, 
the  moment  the  title  is  perfected  by  him  it  passes  to  such  third  per- 
son.** And  for  this  reason  it  has  been  held  that  where  the  buyer 
executes  a  chattel  mortgage  on  the  property,  and  thereafter  executes 
to  the  seller  a  new  note  and  mortgage  for  Uie  amount  of  the  unpaid 
price,  the  latter  mortgage  extinguishes  the  reserved  title  of  the  sell^ 
and  perfects  that  of  the  buyer,  which  inures  to  the  benefit  of  the  first 
mortgagee,  giving  his  mortgage  priority  over  the  mortgage  of  the  aell«r 
for  the  unpaid  price,  especially  where  the  seller  delays  for  some  time 
in  recording  his  mortgage.**  So  where  the  seller  takes  judgment 
against  the  buyer  for  the  price  this  confinns  the  title  in  the  buyer  and 
will  enable  one  who  has  theretofore  purchased  the  property  from  th( 
buyer  to  hold  the  same  as  against  the  seller.**  After  default,  and  the 
forfeiture  of  his  rights  under  the  contract,  the  buyer  has  no  rights 
in  the  property  which  he  can  himself  enforce  or  which  he  can  transfer 
to  a  third  person ;  *•  and  it  has  been  held  that  the  buyer's  right  to 
the  possession  before  default  may  be  personal  purely,  as  in  case  of 
other  special  bailments  importing  a  personal  trust,  and  where  such 
is  the  case  he  cannot,  even  before  default,  transfer  any  hght  to  retain 
the  possession  to  a  third  person,  and  where  he  attempts  to  do  so  the 

10.  See  supra,  par.  752  et  seq.  98  N.  E.  589,  Ann.  Cas.  1913C  329, 

11.  Fosdick  v.  SchaU,  99  U.  S.  235,  40  L.R.A.(N.S.)  873. 

25  U.  S.  (L.  ed.)  339;  Thornton  v.  13.  Thornton  v,  Findlay,  97  Ark. 
Findlay,  97  Ark.  432,  134  S.  W.  627,  432,  134  S.  W.  627,  33  L.R.A.(N.S.) 
33    L.R.A.(N.S.)    491;    Vincent    v.  491. 

Cornell,  13  Pick.  (Mass.)  294,  23  Am.  Kotes:  89  Am.  Dec.  128;  40  L.R.A. 

Dec.  683;  Dame  v.  Hanson,  212  Mass.  (N.8.)  874;  Ann.  Cas.  1913C  332. 

124,  98  N.  E.  589,  Ann.  Cas.  1913C  14.  Thornton  v.  Findlay,  97'  Ark. 

329,  40  L.R.A.(N.S.)   873;  People's  432,  134  S.  W.  627,  33  L.RA.(N.S.) 

Furniture,  etc.,  Co.  v.  Crosby,  57  Neb.  491. 

282,  77  N.  W.  658,  73  A.  S.  R.  504;  15.  Francis  v.  Bohart,  76  Ore.  1. 

Bailey  t.  Colby,  34  N.  H.  29,  66  Am.  143  Pae.  920,  147  Pac.  755,  L.R.A. 

Dee.  752.  1916A  922.    See  supra,  par.  776,  as 

Notes :  23  Am.  Dec.  685 ;  89  Am.  to  the  effect  of  suing  for  the  price  on 

Dec.  128;  40  L.R.A.(N.S.)  873;  Ann.  the  right  of  the  seller  to  retake  posses- 

Cas.  1913C  332.  sion. 

12.  Dame  t.  Hanson,  212  Mass.  124.  16.  Note:  89  Am.  Dec.  129. 
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seller  mny  himself  retake  possession.''  If  the  buyer  attempts  to 
Iruiisfcr  ihe  property  af>  di^tlnt^uishod  from  his  specitil  interest  tliereia 
tliis  inuy  be  treated  by  ttie  seller  ns  a  conversion;  and  it  is  gencrnlly 
rceo>:iiized  that  wliere  tlie  buyer  makes  a  resale  of  the  property  as  hia 
own,  and  not  a  mere  transfer  of  his  interest  subject  to  the  superior 
title  of  the  seller,  he  forfeits  his  right  of  possession,  thereby  enabling 
the  seller  to  retake  the  chattel  from  the  subpurchaser.'* 

793.  Ezecutioa  by  Third  Persons  against  Buyer. — Some  coses  hold 
that  before  default  the  buyer  has  such  an  interest  in  the  subject  matter 
of  Ihc  sale  as  may  be  sold  on  execution  and  the  purchaser  will  acquire 
the  rig;lit  to  pay  the  price  as  it  falls  due  and  perfect  the  title.''*'  Oilier 
cases  take  the  vie^v  that,  as  the  legal  title  is  in  the  seller  and  the 
buyer's  interest  is  at  most  an  equitable  one  or  in  the  nature  of  a 
chose  in  action,  his  interest  is  not  subject  to  le\'y  and  sale  on  execu- 
tion ;  and  this  is  especially  true  where  default  in  the  stipulated  pay- 
ments iias  been  mode  and  the  seller  has  retaken  the  possession,  as  the 
buyer  has  not  even  a  possessory  interest.'  If  tbe  buyer  has  completed 
the  payments  the  title  then  vests  in  him  and  the  property  is  then  of 
course  subject  to  sale  at  the  instance  of  his  execution  creditors,  and 
a  levying  creditor  may,  in  replevin  by  the  seller  to  recover  possession, 
in  order  to  prove  full  payment  of  the  price,  make  any  claim  as  to 
the  niisapT)lication  of  payments  on  a  note  given  for  the  property  levied 
on  (hat  could  be  made  by  the  buyer.* 

794.  Recovery  by  Buyer  of  Partial  Payments. — The  authorities 
are  not  in  accord  as  to  the  right  of  the  buyer  to  recover  partial  pay- 
ments made  by  him,  in  case  tlie  seller  asserts  his  right  to  retake  the 
property  on  the  buyer's  default  in  making  the  further  payments 
required  by  the  terms  of  the  eontract.*  In  a  number  of  jurisdicUons 
the  general  view  is  taken,  irrespective  of  statute,  especially  where 
there  is  no  provision  for  forfeiture  of  the  instalments  of  the  price 
paid,  that  the  buyer  Ims  a  ri^ht  to  recover  such  payments,  if  the 
teller  exercises  his  right  to  retake  possession;  <  though  in  such  a  cose 

17.  Dunlap  v.  Glenson,  10  Mich.  389,  15  L.R.A.(N.S.)  127. 

158.  03  Am.  Dec.  231.  3.  Notes:    89    Am.    Dec.    128;  3 

18.  See  supra,  par.  781.  L.l{.A.(N.S.)   785;  38  L.R.A.(N.S.) 

19.  Diinlap  v.  (iieason,  16  Mich.  8!Jl.  Aa  to  tlie  general  riglit  of  the 
168,  03  Am.  Dee.  231.  See  nlso  Rmer-  buyer  to  recover  advance  payments, 
son  V.  Fisk,  0  Qr«enl.  (Me.)  20U,  19  sec  supra,  par.  333. 

Am.  Dec.  200.  4.  Hav-s  v.  Jordan,  85  Qa.  741,  11 

20.  Hervey  v.  Dimond,  G7  N.  H.  S.  E.  833,  0  L.R.A.  373.  See  also 
342.  3J)  Atl.  331.  G8  A,  R.  R.  673;  Sunflower  Oil  Co.  v.  Wilson,  142  U. 
Rose  V.  Story,  1  Pa.  St.  190,  44  Am.  S.  313,  12  S.  Ct.  235,  35  U.  S.  (L.  ed.) 
Dec.  121.  1025  (lease  witli  option  to  purcliase). 

1.  Note:  8f>  Am.  Dec.  120.  See  Notes:  89  Am.  Dec.  123;  133  A.  S. 
Levy  ako  Seizure,  vol.  17,  p.  154  et  R.  670;  32  L.R.A.  4(i5;  3  L.R.A. 
set).,  ns  to  tlie  sate  on  execution  of  (N.S.)  785  ;  38  L.R.A.(N.S.)  802; 
contmr'tiKil  rights  in  ctiattels.  Ann.  Cas.  1017D  408. 

2.  Cavanaugh  v.  Marble,  80  Conn. 
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it  aeema  the  seller  should  be  allowed  a  reasonable  deduction  or  credit 
f<»>  the  use  of  the  property  by  the  buyer  and  its  deterioration.*  Under 
the  code  practice,  it  has  been  held  that  this  right  may  be  worked  out, 
where  the  seller  resorts  to  replevin  or  the  statutory  substitute  to  recover 
the  possession  of  the  chattel  on  the  buyer's  default  and  upon  giving 
bond  has  obtained  the  possession,  by  rendering  judgment  in  favor 
of  the  buyer  on  the  bond  for  the  amount  of  the  price  paid  which  he 
is  entitled  to  recover  back.'  In  other  cases,  and  this  would  seem  to 
be  the  better  view,  it  is  held  that,  where  the  buyer  has  made  default 
in  the  stipulated  payments  and  the  seller  has  exercised  his  right  to 
retake  possession,  the  buyer  has  nc  right  in  an  action  at  law  to 
recover  the  instalments  of  the  price  tlioretofore  paid,  even  though 
there  is  no  express  provision  in  the  contract  for  the  forfeiture  of  the 
partial  payments  theretofore  made;'  and  in  this  connection  it  has 
been  said  that  to  hold  otherwise  would  be  to  offer  a  bounty  for  the 
violation  of  contracts."  Of  course  an  express  provision  that  the  buyer 
shall  forfeit  all  payments  theretofore  made  will  prevent  his  recovery 
of  the  same  in  an  action  at  law.'  The  fact  that  the  parties  enter  into 
a  new  contract  for  the  sale  of  the  property,  after  the  seller  has  retaken 
possession  under  the  prior  contract  and  their  contract  relations  have 
ceased,  does  not  give  the  buyer  any  right  to  recover  the  payments 
made  on  the  prior  contract.***  Where  the  seller  wrongfully  retakes 
the  possession,  the  contract  giving  the  buyer  the  right  to  possession 
until  default  on  his  part,  he  may  treat  this  as  a  breach  of  contract 
by  the  seller  justifying  him  in  rescinding  the  contract  so  as  to  entitle 
him  to  recover  back  what  he  has  paid  directly  and  indirectly  toward 
the  price.**  So,  if  the  parties  mutually  rescind  the  contract,  it  has 
been  held  that  the  buyer  is  entitled  to  recover  his  partial  payments.'* 

6.  Latham  v.  Snmner,  80  III.  233,  Latham  t.  Smnner,  8&  III.  233,  31 

31  Am.  Rep.  79.    See  also  Miller  v.  Am.  Hep.  70. 

Steen,  30  Cal.  402,  89  Am.  Dec.  124.  Notes:  80  Am.  Dec.  128;  133  A.  S. 

Notes:  89  Am.  Dec.  128;  38  L.R.A.  R.  570  ;  32  L.R.A.  466  ;  3  L.R.A. 


6.  Hays  t.  Jordan,  86  Ga.  741,  U  61  L.R.A.(N.S.)   251;  L.R.A.1916A 


7.  Hine  v.  Roberta,  48  Conn.  267,  8.  Pfeiffer  v.  Norman,  22  N.  D.  KW, 

40  Am.  Rep.  170;  Loomis  v.  Brasrg,  133  N.  W.  97,  38  L.R.A.(N.S.)  891. 

.50   CoDH.  228,  47  Am.   Rep.  638  ;  9.  Note:  38  L.RA.(N.S.)  892. 

White  V.  Oakes,  88  Me.  367,  34  Atl.  10.  Pfeiffer  v:  Norman,  22  N.  D. 

175,  32  L.R.A.  502;  Cole  v.  Hines,  81  168,  133  N.  W.  97,  38  L.R.A.(N.S.) 

Md.  476,  32  Atl.  196,  32  L.R.A.  455  ;  801. 

Tufts  V.  D'Arcambal,  85  Mich.  185,  48  11.  Madison  River  Livestock  Co.  v. 

N.  AV.  497,  24  A.  S.  B.  79,  12  L.R.A.  Osier,  39  Mont.  244,  102  Pac.  325,  133 

446;  Pfeiffer  v.  Norman,  22  N.  D.  168,  A.  S.  R.  558. 

133  N.  W.  97,  38  L.R.A.(N.S.)  891;  Note:  38  L.R.A.(N.S.)  895. 

Seanor  v.  McLaughlin,  165  Pa.  St.  150,  12.  Pierce  v.  Staub,  78  Conn.  459, 

30  Atl.  717,  32  L.R.A.  467;  Norman  v.  62  Atl.  760, 112  A.  S.  R.  163,  3  L.B.A. 

Meeker,  91  Wash.  534,  158  Pac.  78,  (N.S.)  785. 

Ann.   Caa.   1917D   462.     See  also  Note:  38  L.RA.(N.S.)  894. 


(N.S.)  898. 


(N.S.)   785;  38  L.R.A.(N.S.)  K91; 


S.  E.  833,  9  L.R.A.  373. 
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A  court  of  equity  will  not  enforce  the  stipulation  l^at  on  default  by 
the  buyer  in  aqy  of  the  credit  payments,  the  seller  may  reclaim  and 
take  possession  of  the  goods,  and  that  all  previous  payments  should 
be  forfeited.**  In  some  instances  statutes  have  been  enacted  requiring 
the  seller  upon  retaking  the  property  to  sell  the  same  within  a  certain 
time  for  the  benefit  of  l^e  buyer,  accounting  to  him  for  the  amount 
received  above  the  unpaid  price,  and  on  his  failure  so  to  resell  he  is 
made  liable  for  the  amount  paid  by  the  buyer,  or  requiring  the  seller 
before  retaking  possession  to  tender  to  the  buyer  the  amount  paid  by 
him  less  a  reasonable  sum  for  the  use  of  the  property  or  a  certain 
proportion  of  such  payments.'* 

795.  Sale  to  Infant — When  an  infant  disaffirms  a  conditional  sale 
contract,  the  parties  stand  in  the  same  relation  to  each  other  and  to 
the  property  sold  as  they  would  if  it  had  been  a  disaffirmance  of  an 
ordinary  sale.  The  title  to  the  property  bought  by  the  infant  remains 
in  the  seller,  and  ordinarily  the  right  to  recover  partial  payments  is 
given  the  infant'*  And  where  a  bicycle  was  sold  on  the  instalment 
plan  the  infant  buyer  has  been  permitted,  after  using  it  for  some  time, 
to  restore  it  to  the  seller  and  recover  back  the  full  amount  of  the 
partial  payment.''  This,  however,  has  not  met  the  universal  approval 
of  the  courts,  and  the  view  has  been  taken  that  ihe  infant  must  account 
to  the  buyer  for  the  reasonable  value  of  the  use  of  the  bicycle  and 
for  its  deterioration.''  It  has  been  held,  where  the  seller  sues  to 
recover  the  property  sold  to  the  infant  and  infancy  and  partial  pay- 
ment are  pleaded,  that  the  right  to  recover  the  property,  and  tiie  right 
of  the  infant  to  be  repaid  what  he  claims  he  has  paid  on  the  price, 
may  both  be  tried  in  the  same  action.'* 

796.  Buyer's  Right  of  Redemption. — The  view  is  taken  in  some 
jurisdictions  that  conditional  sales  under  which  the  title  is  retained 
in  the  seller  until  the  full  price  is  paid  should,  as  far  as  the  buyer's 
rights  are  concerned  and  especially  where  there  is  no  express  provision 
for  the  forfeiture  of  the  partial  payment,  be  placed  on  the  footing  of 
chattel  mortgages,  and  it  is  held  that  the  buyer  after  default  in  pay- 
ment of  instalments  of  the  price  has  the  right  to  redeem  the  property 

13.  Lincoln  t.  Qaynn,  68  Md.  299,     See  Invants,  vol.  14,  p.  234,  as  to 


14.  Notes:  38  L.R.A.(N.S.)  900  et  and  the  right  ariaing  therefrom  gen- 
seq.;  L.R.A.1916A  920;  Ann.  Caa.  erally. 


15.  Giilis  V.   Goodwin,  180  Mass.  140,  61  N.  E.  813,  91  A.  S.  R.  266. 

140,  61  N.  E.  813,  91  A.  S.  R.  265;  17.  Rice  v.  Butler,  160  N.  Y.  678, 

Ross  P.  Curtice  Co.  v.  Kent,  89  Neb.  65  N.  E.  275,  73  A.  8.  B.  703,  47 

496,  131  N.  W.  944,  52  UR.A.(N.S.)  L.R.A.  303. 

723;  Whitcomb  v.  Joslyn,  61  Vt  79,  18.  Robs  P.  Curtice  Co.  v.  Kent,  89 

31  Am.  Rep.  678.  Neb.  496,  131  N.  W.  944,  62  L.a.A. 


11  Atl.  848,  6  A.  S.  R.  446. 


the  avoidance  of  contracts  by  infants 


1917D  467. 


16.  Gillis  T.  Goodwin,  180  Mass. 


Note:  62  L.R.A.(N.S.)  723. 


(N.S.)  723. 
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by  paying  the  amount  due,  with  interest  and  costs,**  and  in  default 
of  such  payment  to  have  the  property  sold  and  the  proceeds  applied 
to  the  payment  of  the  debt  and  interest  thereon  and  the  costs,  and  tiie 
surplus,  if  any,  paid  to  him."  A  right  of  redemption,  or  in  the 
nature  thereof,  is  expressly  conferred  by  the  more  modern  statutes 
in  a  number  of  jurisdictions,*  and  it  has  been  held  to  be  against 
public  policy  to  permit  the  buyer,  by  an  agreement  entered  into  at 
^e  time  of  the  sale,  to  waive  his  statutory  right  *  This  is  the  same 
principle  which  is  applied  in  equity  as  to  the  waiver  by  a  mortgagee 
of  his  right  of  redemption.*  And  it  has  been  said  that  the  reasons 
for  the  rule  in  reference  to  common  mortgages  are  still  stronger  in 
the  application  of  it  to  conditional  sales  of  personal  property,  which 
are  made  so  commonly  by  shopkeepers  in  supplying  householders  oi 
small  means  wiUi  furniture  and  other  similar  articles.*  Though  the 
provision  of  the  statute  is  that  the  right  of  redemption  shall  exist 
notwithstanding  a  provision  in  the  contract  of  sale  to  the  contrary, 
this  will  not  permit  the  parties  by  a  separate  instrument  executed 
at  the  time  of  the  sale  to  deteai  the  right  of  redemption  *  Where  the 
seller  exercises  his  right  to  retake  possession  on  the  buyer's  default 
in  making  payment,  and  the  latter's  promise  to  pay  is  al^lute,  it  has 
been  held  that  the  seller  may  resell  the  property  on  account  of  the 
buyer,  crediting  the  proceeds  of  tiie  sale  on  the  unpaid  balance  of  the 
price,  and  recover  of  the  buyer  the  deficiency,  making  a  distinction 
in  such  a  case  between  the  one  where  the  seller  retakes  the  possession 
and  thereafter  treats  and  uses  the  property  as  his  own.* 

Vesting  of  Title  in  Bwyer 

797.  In  General. — The  taking  at  the  time  of  the  sale  of  the  notes 
of  the  buyer  for  the  price  is  not  regarded  as  payment  so  as  to  con- 
stitute a  waiver  or  render  the  provision  for  the  retention  of  the  title 

19.  HiUer  v.  Steen,  30  Cal.  402,  89  Kottt:  32  L.R.A.  470  ;  38  L.R.A 
Am.  Deo.  124;  Tufts  v.  D'Arcambal,  (N.S.)  899;  Ann.  Caa.  1917D  467. 
85  Mieh.  185,  48  N.  W.  497,  24  A.  S.  2.  Desaeau  v.  Holmes,  187  Mass. 
R.  79,  12  L.R.A.  446;  Hamilton  v.  486,  73  N.  E.  656,  105  A.  S.  R.  417. 
Highlands,  144  N.  C.  279,  66  S.  £.  3.  See  Chaitbl  Mortgaobs,  vol.  5, 
929,  12  Ann.  Cas.  876.  p.  472;  MoRTOAaES,  vol.  19,  p.  502. 

Note:  L.R.A.1916A  922.  4.  Desseau  v.  Holmes,  187  Mass. 

20.  Puffer,  etc.,  Mfg.  Co.  v.  Lucas,  486,  73  N.  E.  656,  105  A.  S.  R.  417. 
112  N.  C.  377, 17  S.  E.  174, 19  L.R.A,  5.  Desseau  v.  Holmes,  187  Mass. 
682;  Hamilton  v.  Highlands,  144  N.  C.  486,  73  N.  E.  656,  105  A.  S.  R.  417. 
279,  56  S.  E.  929,  12  Ann.  Cas.  876.  6.  Dederiek  v.  Wolfe,  68  Miss.  500, 

Note:  38  L.R.A.(N.S.)  893.  9  So.  350.  24  A.  S.  IL  283.   As  to  the 

1.  Desseau  v.  Holmes,  187  JMass.  general  right  of  the  seller  after  retak- 
486,  73  N.  E.  656,  105  A.  S.  R.  417;  ing  possession  to  resell  on  account  of 
Davis  V.  Bliss,  187  N.  Y.  77,  79  N.  E.  the  buyer  and  hold  him  liable  for  any 
851,  10  L.R.A.(N.S.)  458.  deficiency,  see  Bupia,  par.  786. 
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until  the  price  is  paid  inefficient.'  In  such  a  case  the  seller  may  be 
bound  to  account  for  the  notes,  if  n^^iable,  which  he  may  have 
taken  so  as  to  save  the  buyer  harmless,  before  he  can  recover  the 
goods  or  the  price  for  which  he  sold  them.  liut  if  he  does  this,  and 
the  sole  was  upon  ttie  condition  that  the  buyer  should  acquire  no  title 
until  the  price  was  fully  paid,  the  fact  tliat  notes  were  given  for  the 
price  would  not  defeat  the  seller's  right  to  recover  the  goods  or  their 
price,  if  the  purchase  money  was  not  paid  according  to  agreement* 
The  parties  after  the  execution  of  the  contract  and  delivery  of  the 
property  may  waive  the  performance  of  the  condition  on  which  the 
vesting  of  the  title  in  the  buyer  is  dependent,  and  thereby  render  the 
sale  absolute.*  The  question  of  waiver  in  such  a  case,  when  put  in 
issue,  is  ordinarily  one  for  the  determination  of  the  jury.*®  The  buyer 
and  seller  may  rescind  a  transaction  which  operated  as  a  performance 
of  the  condition,  and  thus  revest  the  title  in  the  seller.*^  It  has  been 
held  that  a  seller  holding  a  conditional  sale  instalment  note  against  his 
buyer,  and  aLo  a  demand  note,  is  bound,  in  the  absence  of  express 
directions,  to  presume  that  subsequent  payments  are  intended  to  be 
applied  to  the  first  note,  where  the  conditional  sale  will  be  broken  if 
the  instalments  are  not  paid,  where  two  instalments  are  paid  before 
the  demand  note  is  given,  and  where  no  demand  of  payment  of  the 
second  note  is  made.** 

798.  Transfer  by  Seller  of  Purchase  Money  Note. — There  is  a 
decided  conflict  among  the  authorities  as  to  the  effect  of  a  transfer 
of  a  purchase  money  obligation  upon  the  title  reserved  in  a  con- 
ditional contract  of  sale.  There  seem  to  be  three  distinct  views  aa  to 
the  effect  of  such  a  transfer:  (1)  that  it  constitutes  an  election  to  treat 
the  obligation  as  a  debt,  and  that  such  an  election  vests  tl)o  title  to 
the  property  in  the  buyer;  (2)  that  a  transfer  of  the  obligation  trans- 
fers the  security,  and  vests  the  title  to  the  property  in  the  transferee; 
(3)  that  such  a  transfer  leaves  the  legal  title  in  the  seller.*'  Thus 
it  has  been  held  tliat  the  mere  indorsement  by  the  seller  of  the  pur* 
chase  money  note  to  a  bank  as  collateral  security  for  a  loan  to  him 
is  an  election  to  treat  the  note  as  an  absolute  debt  of  the  buyer,  vesting 
the  title  to  the  property  in  the  buyer,  which  is  not  affected  by  the 

7.  Heinbockle  t.  Zugbanm,  5  Mont,  man,  Miller,  etc.,  Co.  v.  Mallory,  5 
344,  5  Pac.  807,  61  Am.  Rep.  59;  Neb.  178,  25  Am.  Rep.  478. 

Bristol  T.  Pearson,  107  N.  C.  562,  10.  Aultman.  Miller,  etc.,  Co.  t. 

12  S.  E.  451,  22  A.  S.  R.  900.  As  to  MaUory,  6  Keb.  178,  25  Am.  Rep. 

the  effect  of  takii^  the  buyer's  nneon-  478. 

ditional  obligation  to  pay  as  giving  11.  Boiling  v.  Kirby,  90  Ala.  215, 

to  the  transaction  the  character  of  a  7  So.  914,  24  A.  S.  R.  789. 

mortgage,  see  si^ra,  par.  745.  12.  Cavanaugh  v.  Marble,  80  Conn. 

8.  Heinboekte  v.  Zugbaum,  6  Mont  389.  68  Atl.  853, 15  L.R.A.(M.S.'  127. 
344.  6  Pac.  897.  61  Am.  Rep.  59.  And  see  Patusnt,  toI.  21,  p.  88  et 

9.  Wilson  V.  Soper,  13  B.  Mon.  aeq. 

(Ky.)  411,  68  Am.  Dee.  673;  Anlt-  13.  Note:  37  Lai.A.(N.S.)  TL 
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seller's  redemption  of  the  pledge.**  And  if  the  seller  transfers  the 
note  taken  by  him  for  the  price' without  recourse  and  without  a  trans- 
fer of  the  title  retained  by  him,  this  will,  it  would  seem  on  principle, 
operate  to  vest  in  the  buyer  the  absolute  title,  for  the  reason  that  the 
seller's  right  to  the  debt  is  entirely  gone  and  the  transaction  operates 
in  effect  as  a  payment  of  the  debt  in  so  far  as  the  title  is  concerned.'* 
Other  cases  refuse  to  consider  the  transfer  by  the  seller  of  the  purchase 
money  note  either  as  collateral  security  or  by  an  ordinary  indorse- 
ment as  vesting  the  title  in  the  buyer,  and  hold  that  the  transferee 
will  acquire  by  subrogation  the  title  of  the  seller,  and  in  case  of  a 
transfer  as  collateral  security  that  the  seller  may  on  redemption  of 
the  security  enforce  his  title  and  right  to  possession  on  the  default 
of  the  buyer  in  making  payment.**  And  it  has  been  held,  where  the 
reservation  of  title  appeared  in  the  contract  but  not  in  the  purchase 
money  notes,  that  the  seller,  after  transfer  of  the  notes  by  an  ordinary 
indorsement,  may  on  default  of  the  buyer  replevin  the  subject  mat- 
ter of  the  sale,  as  he  is  interested  in  the  payment  of  the  not^  so  as  to 
relieve  him  from  liability  as  indorser,  and  the  right  to  retake  posses- 
sion is  not  solely  in  the  holder  of  the  notes."  The  seller  may  on 
principle,  and  it  is  generally  so  held,  transfer  his  right  to  receive 
the  price  and  at  the  same  time  his  title  and  thereby  transfer  all  his 
rights  to  his  transferee.*® 

799.  Renewal  of  Obligation  for  Price;  Collateral  Security.— As 
a  general  rule  the  taking  of  a  note  of  the  debtor  for  a  pre-existing 
indebtedness  does  not  constitute  payment  of  such  indebtedness.** 
And  it  is  generally  held  that  the  taking  of  new  notes  for  the  amount 
of  the  price  unpaid  will  not  of  itself  constitute  a  payment  of  the  price 
or  novation,  and  convert  the  transaction,  which  in  its  inception  con- 
stituted a  sole  with  retention  of  title  in  the  buyer  until  the  price  is 

14.  Winton  Motor  Carriage  Co.  v.  17.  McDonald  Automobile  Co.  v. 
Broadway  Automobile  Co.,  65  Wash.  Bieknell,  129  Tenn.  493,  167  S.  W. 
050,  118  Pae.  817,  37  L.R.A.(N.S.)  108,  Ann.  Cas.  1916A  265. 


In  the  above  case  the  court  speaks 


the  price     inconsistent  with  hia  the  sdier  could  not  himself  retake 

tion  of  title  and  right  to  retake  poaaea.  poggesaion  after  the  tnmafer  of  the 
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paid,  into  an  absolute  sale  or  confirm  the  title  in  tho  buyer."  This 
is  especially  true  where  the  renewal  note  contains  a  similar  provision 
retaining  the  title  in  the  seller  as  that  contained  in  the  original  note;  ^ 
and  the  fact  that  the  original  purchase  mcmey  note  was  surrradered 
and  marked  paid  has  been  held  insufhcienttto  confirm  the  title  in  the 
buyer  where  the  new  note  expressly  recited  that  it  was  given  f  to 
extend  the  old  note  only  and  to  stand  in  lieu  thereof."*  On  the 
other  band  it  has  been  held  that  the  taking  of  a  new  note  for  the 
price  will  operate  to  vest  the  title  in  the  buyer  if  it  does  not  itself 
contain  a  provision  reserving  the  title  in  t^e  seller.*  The  better  view 
is  that  the  taking  by  the  seller,  after  the  sale  or  after  the  price  has 
become  due  and  payable,  of  collateral  security  for  the  unpaid  price 
does  not  affect  his  reservation  of  title  and  right  to  retake  possession,* 
as  where  a  new  note  is  given  for  the  unpaid  price  with  an  additional 
surety.*  It  is  held,  however,  that  if  the  seller  on  the  maturity  of  the 
price  takes  a  note  secured  by  mortgage  on  the  chattel  for  the  amount 
of  the  unpaid  price  he  thereby  waives  his  reserved  title  under  the 
contract  of  sale  and  veets  the  title  in  the  buyer.*  In  such  a  case  the 
taking  of  the  mortgage  is  inconsistent,  it  would  seem,  with  tide  remain- 
ing in  the  seller.  On  the  theory,  however,  that  the  chattel  mortgage 
covered  only  the  ^cial  interest  of  the  buyer,  it  has  been  held  that 
the  taking  of  the  mortgage  did  not  vest  the  tiUe  in  the  buyer.' 


20.  Segrist  V.  Crabtree,  131  U.  S.  1.  Freed   Furniture,   etc.,    Co.  v. 

287,  9  S.  Ct.  687,  33  U.  S.  (L.  ed.)  Sorensen,  28  Utah  419,  79  Pac.  564, 

125;  Monitor  Drill  Co.  v.  Mercer,  163  107  A.  S.  R.  731,  3  Ann.  Caa.  634. 

Fed.  943,  90  C.  C.  A.  303,  16  Ann.  2.  Carlton  Supply  Co. .  v.  Battle, 

Gas.  214,  20  L.R.A.(N.B.)  1065;  A.  142  Ga.  605,  83  S.  E.  225,  L.U.A. 

Lesehen  &  Sons  Rope  Co.  v.  Mayflower  1916A  926. 

Gteld  Min.,  etc.,  Co.,  173  Fed.  855,  97  3.  Thornton  v.  Findlay,  97  Ark. 

C.  C.  A.  465,  35  L.R.A.(N.S.)  1;  432,  134  S.  W.  627,  33  L.R.A.(N.S.) 
Triplett  V.  Manaur,  etc.,  Co.,  68  Ark.  491. 

230,  57  S.  W.  261,  82  A.  8.  R.  2S4;  Note:  Ann.  Cas.  1916A  335. 

Carlton  Supply  Co.  t.  Battle,  142  Qa.  4.  McDonald    Automobile    Co.  t. 

605,  83  S.  E.  225,  L.R.A.1916A  926;  Bickneli,  129  Tenn.  493,  167  S.  W. 

Reed  v.  Upton,  10  Pick.  (Mass.)  522,  108,  Ann.  Cas.  1916 A  265;  Kimball 

20  Am.  Dec.  545;  International  Har-  v.  Costa,  76  Vt.  289,  56  Atl.  1009,  104 

vester  Co.  of  America  v.  Pott,  32  S.  A.  S.  R.  937,  1  Ann.  Cas.  610. 

D.  82,  142  N.  W.  652,  Ann.  Cas.  Notes:  Ann.  Cas.  1916A  266;  Ann. 
1916A  327;  McDonald  Automobile  Co.  Cas.  1917D  467. 

V.  Bickneli,  129  Tenn.  493,  167  S.  W.  5.  McDonald    Automobile    Co.  v. 

108,  Ann.   Cas.   1916 A  265;   Freed  Bickneli,  129  Tenn.  493,  167  S.  W. 

Furniture,  etc.,  Co.  v.  Sorensen,  28  108,  Ann.  Cas,  1916A  265. 

Utah  419,  79  Pac.  564,  107  A.  S.  R.  6.  Thomion  v.  I^indlay,  97  Ark. 

731,  3  Ann.  Caa.  634.  432,  134  S.  W.  627,  33  L.R.A.(N,S.) 

Notes:  33  L.R.A.(N.S.)   492  ;  36  491. 

L.R.A.(N.S.)  90;  L.B.A.191fiA  927  ;  7.  Note:  Ann.  Cas.  1018A  m 
Ann.  Caa,  1916A  335. 
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XXIV.  Nbguoencb  IK  Salb  ov  Dakobbous  AsTicLsa 


Seller's  Liability  to  Bv/yer 


800.  In  General. — It  is  well  established  that  one  who  sells  and 
delivers  to  another  an  article  which  he  knows  to  be  dangerous  or 
noxiouB,  without  giving  notice  of  its  perilous  qualities  and  nature,  is 
liable  for  an  injury  that  may  result  therefrom  to  the  buyer.'  If  the 
dealer  knows  that  the  article  is  inherently  or  imminently  dangerous, 
or  is  highly  explosive,  or  if  he  conceals  or  misrepresents  its  qualities, 
or  warrants  or  represents  it  to  be  safe  for  the  use  intended;  when  it 
is  not,  there  is  no  reason  why  he  should  not  be  held  chargeable  witli 
the  reasonable  and  proximate  consequences  of  his  act  in  selling  it 
without  notice  of  ihe  danger  in  its  use.*  The  rule  has  been  applied 
in  many  eases  and  to  a  great  variety  of  subjects,  such  as  sales  of  ex- 
plosives,^^ illuminating  oils,^'  drugs  and  medicines,^'  food  for  human 

8.  Smith  V.  Clarke  Hardwaie  Co.,  9.  Peaslee-Oanlbert  Co.  t.  HcBfath, 

100  Ga.  163,  28  S.  E.  73,  39  L.R.A.  148  Ky.  265, 146  S.  W.  770,  Ann.  Cas. 

607;  McEldon  v.  Drew,  138  la.  390.  1913E  392,  39  L.RJL.(N.S.)  466. 

110  N.  W.  147,  128  A.  8.  R.  203;  10.  Smith  v.  Clarke  Hardware  Co., 

Carter  v.  Towne,  98  Uass.  567,  06  100  Qa.  163,  28  8.  E.  73,  39  L.R.A. 

Am.  Dec.  682;  French  v.  Vining,  102  607;  Carter  v.  Towne,  98  Mass.  567, 

Mass.  132,  3  Am.  Rep.  440;  Craft  v.  96  Am.  Dec.  682;  Cunningham  v.  C. 

Parker,  etc.,  Co.,  06  Mich.  245,  55  N.  R.  Pease  Hoose  Fnmishing  Co.,  74 

W.  812,  21  L.R.A.  139;  Schnbert  v.  N.  H.  435,  69  Atl.  120,  124  A.  8.  R. 

J.  R.  Clark  Co.,  49  Minn.  331,  51  N.  979,  20  L.R.A.(N.S.)  236. 

W.  1103,  32  A.  S.  R.  659,  16  L.R.A.  Note:  5  Ann.  Cas.  181. 

818;  Wright  v.  Howe,  46  Utah  588,  See  Explosions  and  Explosives, 

150  Pac  956,  L.RJ1.1916B  1104  and  vol.  11,  p.  700  et  teq, 

note;  Hashrouck  v.  Armour.  139  Wis.  11.  Note:  19  L.RA.(N.S.)  929. 

357,  121  N.  W.  157,  23  L.R.A.(N.8.)  IS.  Blood  Babn  Co.  v.  Cooper,  83 

876;  Clark  v.  Army,  etc..  Co-operative  Ga.  457, 10  S.  E.  118,  20  A.  8.  R.  324, 

Soe.,  [1903]  1  K.  B.  155,  72  L.  J.  E.  5  LJI.A.  612;  Howes  t.  Rose,  13  Ind. 

B.  153,  88  L.  T.  N.  8.  1,  19  Timee  L.  App.  674,  42  N.  E.  303,  65  A.  S.  R. 

Rep.  80,  3  British  Rul.  Cas.  436  and  251;  Qwyiai  v.  Duffield,  61  la.  64,  15 

note.  N.  W.  594,  47  Am.  Rep.  802;  Fleet  v. 

Notes:  111  A.  8.  R.  701;  19  L.R.A.  Hollenkemp,  13  B.  Mon.  (Ey.)  219, 

(N.S.)  927;  L.R.A.1916B  879  ;  6  Ann.  66  Am.  Dec.  563;  Norton  v.  SewaU, 

Cas.  181;  15  Ann.  Cas.  1008;  Ann.  106  Mass.  143, 8  Am.  Rep.  298;  Brown 

Cas.  1913C  804;  Ann.  Cas.  1914A  877.  v.  Marshall,  47  liich.  676,  11  N.  W. 

One  who  manufactures  and  another  3^  41  Am.  Rep.  728;  Thomas  v. 

who  sells  a  dane^us  article,  knowing  Wineheater,  6  N.  Y.  397,  67  Am.  Dec. 

it  to  be  such,  without  warning  to  the  465;  Goodwin  v.  Rowe,  67  Ore.  1, 135 

consumer,  may  he  sued  jointly  for  Pae.  171,  Ann.  Cas.  1915C  416  and 

injury  which  the  consumer  reeaves  note;  Wright  v.  Howe,  46  Utah  588, 

through  an  attempt  to  make  use  of  it.  150  Pac.  966,  L.R.A.1916B  1104  and 

Clement  v.  Crosby,  14S  Mich.  203,  111  note;  Peters  v.  Johnson,  60  W.  Va. 

N.  W.  746,  12  Ann.  Cas.  265,  10  644.  41  8.  E.  190,  88  A.  S.  R.  909,  57 

LJLA.(N.8.)  588.  L.R.A.  428. 

As  to  the  general  duty  of  a  seller  to  Note:  111  A.  8.  R.  713. 

disclose  latent  defects  in  the  subject  See  Ihtuos  and  DBUoaisrSf  vol.  0, 

matter  of  the  sale,  see  supra,  par.  621.  p.  702  et  seq. 
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beings,**  provender  for  eatUV*  and  in  the  case  of  tbe  negligent 

furnishing  of  unwholesome  food  by  an  innkeeper  or  restaurant 
keeper.  Tbe  principle  is  illustrated  by  a  recent  English  case» 
where  it  appeared  that  the  seller  of  a  tin  containing  diunfectant 
powder  knew  that  it  was  likely  to  cause  danger  to  a  person 
opening  it,  unless  special  care  was  taken,  and  the  danger  was  not 
such  as  presumably  would  be  known  to  or  appreciated  by  the 
buyer,  unless  warned  of  it.  The  court  held  that,  independently  of 
any  warranty,  there  was  cast  on  the  seller  a  duty  to  warn  the  buyer 
of  the  danger.''  Again,  where  it  appeared  in  an  action  against  the 
seller  to  recover  for  injuries  received  from  the  explosion  of  a  siphon 
of  aerated  water  that  such  siphons  were  likely  to  explode  unless  first 
subjected  to  an  adequate  test,  and  that  certain  other  siphons  also 
charged  and  sold  by  the  defendant  had  exploded  under  circumstances 
in  which  like  siphons  might  be  expected  to  be  placed  before  using,  it 
was  held  that  the  question  of  the  defendant's  negligence  must  be 
submitted  to  the  jury,  and  a  dismissal  of  the  complaint  without  so 
doing  is  erroneous.*' 

801.  Discovery  and  Disdosnre  of  Danger  Generally.— Tn  the 
absence  of  any  express  or  implied  warranty  or  fraudulent  representa- 
tion or  concealent,  which  itself  implies  a  scienter,  it  seems  that  the 
liability  of  the  seller  to  the  buyer  is  predicated  on  his  actual  or  con- 
structive knowledge  of  the  defect  in  the  article  sold  rendering  it  immi- 
nently dangerous,  and  his  resulting  duty  to  disclose  the  same  to  the 
buyer;  still  he  may  be  charged  mth  kno^vledge  of  discoverable  perils 
incident  to  his  wares  and  with  the  duty  of  imparting  information 


13.  Bishop  T.  Weber,  139  Moss.  411, 
1  N.  E.  164,  52  Am.  Rep.  715;  Craft 
v.  Parker,  etc.,  Co.,  96  Micli.  245,  55 
N.  W.  812,  21  L.R.A.  139  and  note; 
Nf^iman  v.  Cliannellene  Oil,  etc.,  Co., 
112  Minn.  11,  127  N.  W.  394,  140  A. 
S.  R.  468;  Tomlinson  v.  Armour,  75 
N.  J.  L.  748,  70  Atl.  314,  19  L.R.A. 
(K.S.)  923  and  note. 

Note:  111  A.  S.  R.  714. 

See  Food,  vol.  11,  p.  1118  et  seq. 

As  to  the  implied  warranty  of 
wholesomeness  in  case  of  a  sale  of  pro- 
visions for  consumption  by  man,  see 
supra,  par.  467  et  seq. 

14.  French  v.  Yining,  102  Mass. 
132,  3  Am.  R«p.  4iO.  See  also 
National  Cotton  Oil  Co.  v.  Toung,  74 
Ark.  144,  85  S.  W.  92,  109  A.  S.  R. 
71,  4  Ann.  Cas.  1123.  As  to  whether 
there  is  an  implied  warranty  of  whole- 
Komeness  in  the  case  of  a  sale  of  prov- 
ender for  animals,  aee  supra,  par.  469. 


16.  Merrill  v.  Hodson,  88  Conn. 
314,  91  Atl.  533,  Ann.  Cas.  IDIUD 
917  and  note,  L.R.A.1915B  481  and 
note..  See  Innkeepers,  vol.  14,-p.  510. 

16.  Clark  v.  Army,  etc.,  Co-opera- 
tive Soc.,  [1903]  1  K.  B.  155,  72  L. 
J.  K.  B.  153,  88  L.  T.  N.  S.  1,  19 
Times  L.  Rep.  80,  3  British  Rul.  Cas. 
435. 

17.  Torgesen  v.  Schultz,  192  N.  Y. 
156,  84  N.  E.  956,  127  A.  S.  R.  894. 
18  L.R.A.{N.S.)  726. 

18.  National  Cotton  Oil  Co,  v. 
Young,  74  Ark.  144.  85  8.  W.  92,  4 
Ann.  Cas.  1123,  109  A.  S.  R.  71; 
Oiroux  V.  Stedman,  145  Mass.  430,  14 
N.  E.  538,  1  A.  S.  R.  472;  Farrell  v. 
Manliattan  Market  Co.,  198  Mass.  271, 
84  N.  E.  481,  126  A.  S.  R.  436,  15 
Ann.  Cfts.  1076,  15  L.R.A.(N.S.)  884. 
As  to  necessity  of  a  scienter  as  a  basis 
of  a  charge  of  fraud,  see  supra,  par. 
635. 
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thereof  to  buyets.*'  If  a  dealer  or  merchant,  whether  he  be  a  whole- 
sale dealer  or  a  retail  dealer,  or  the  original  buyer  of  the  article,  or 
the  person  who  makes  the  sale  to  the  consumer,  knows  that  the  article 
is  inherently  or  imminently  dangerous  in  the  use  for  which  it  is  in- 
tended, because  of  its  inflammable  or  exploeive  qualities,  it  is  his  duty 
to  label  or  mark  the  package  containing  the  article  in  such  a  way  as 
to  indicate  its  dangerous  contents.'"  While  a  retailer  is  not  liable  for 
concealed  dangers  incident  to  goods  manufactured  or  packed  by  others, 
inasmuch  as  he  has  no  opportunity  ordinarily  to  inform  himself  there- 
of,^ the  manufacturer  as  a  rule  will  be  charged  with  notice  of  the 
quality  of  the  article  that  he  himself  has  made,  and  cannot  excuse 
himself  upon  the  ground  that  he  did  not  know  its  dangerous  qualities.' 
There  is  and  should  be  a  difference  between  the  liability  of  the  manu- 
facturer and  the  liability  of  the  dealer  in  this  class  of  cases.  The  man- 
ufacturer should  be  and  is  held  to  a  higher  degree  of  care  than  the 
dealer  in  putting  on  the  market  dangerous  compounds,  because  he 
knows  or  diould  be  charged  with  notice  of  the  quality  fmd  contents  of 
the  article  that  be  manufactures;  and,  being  the  originator  of  it, 
should  be  required  to  give  notice  of  the  danger  in  its  use,  if  it  is 
dangerous.  But  the  dealer  who  buys  from  the  manufacturer  occupies 
practically  the  same  position  as  docs  the  buyer  from  the  dealer,  and  is 
not  presumed  to  know  the  formula  by  which  the  article  is  made,  or 
whether  it  is  inherently  dangerous  or  not.' 

802.  Articles  Manufactured  or  Packed  by  Others. — ^The  distinction 
between  the  liability  of  the  manufacturer  and  the  liability  of  the  sell- 
er* consists  in  this:  the  seller  is  under  no  obligation  to  test  articles 
manufactured  or  packed  by  others  for  the  purpose  of  discovering  latent 
or  hidden  dangers.^  The  dealer  who  purchases  and  sells  an  article  in 


19.  Wolcho  T.  Rosenbluth,  81  Conn.  148  Ky.  265, 146  S.  W.  770,  Ann.  Cas. 
358,  71  Atl.  566,  21  L.R.A.(N.S.)  1013E  392,  39  L.R.A.(N.S.)  465; 
571;  French  v.  Viningr,  102  Mass.  132,  Schubert  v.  J.  R.  Clark  Co.,  49  Minn. 
3  Am.  Rep.  440;  Leavitt  v.  Fiberloid  331,  fil  N.  W.  1103,  32  A.  S.  R.  559, 
Co.,  196  Mass.  440,  82  N.  £.  682,  15  15  L.(l.A.  818.  See  also  Wolcho  v. 
L.R.A.(N.S.)  855;  Kxahn  v.  J.  L.  Rosenbluth,  81  Conn.  358,  71  Atl.  566, 
Owens  Co.,  125  Minn.  33,  145  N.  W.  21  L.R.A.(N.S.)  571;  Watson  v. 
626,  51  L.R.A.(N.S.)  650;  Tor^esen  Augusta  Brewing  Co.,  124  Ga.  121,  52 
T.  Sehultz,  192  N.  Y.  156,  84  N.  E.  S.  E.  152,  110  A.  S.  R.  157,  1  L.R.A. 
966, 127  A.  S.  R.  894,  18  L.R.A.(N.S.)  (N.S.)  1178;  Leavitt  v.  Fiberloid  Co., 
726;  Crigger  v.  Coca-Cola  Bottling  196  Mass.  440,  82  N.  E.  682, 15  L.R.A. 
Co.,  132  Tenn.  545,  179  S.  W.  155,  (N.S.)  855. 

Ann.  Cas.  1917B  672,  L.R.A1916B  3.  Peaslee-Qanlbert  Co.  v.  McMath, 

877  and  note.  148  Ky.  265,  146  S.  W.  770,  Ann. 

20.  Peaalee-Gaolbert  Co.  v.  Mc-  Cas.  1913E  392,  39  Ii.R.A.(N.S.) 
Math,  148  Ky.  265,  146  S.  W.  770,  465. 

Ann.  Cas.  Ifil3£  392,  39  L.R.A.(N.S.)  4.  See  the  prttceding  paragraph. 


1.  See  the  following  paragraph.       674,  42  K.  E.  303,  55  A.  S.  R.  251; 
Peaslee-Oaulbert  Co.  v.  McMath,  Clement  v.  Rommeck,  149  Mich.  595, 
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6.  Howes  V.  Rose,  13  Ind.  App. 
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common  and  general  use  in  the  usual  course  of  trade  and  busineea, 
without  knowledge  of  its  dangerous  qualities,  is  not  under  a  duty  to 
exercise  ordinary  care  to  discover  whether  it  is  dangerous  or  not.  He 
may  take  it  as  he  finds  it  on  the  market.  He  is  not  required  to  investi- 
gate its  qualities,  or  endeavor  to  ascertain  whether  it  is  dangerous  for 
the  use  intended  before  he  cfm  absolve  himself  from  liability  in  the 
event  injury  results  from  its  use.  There  are  many  necessary  articles 
and  things  in  common  and  general  use  throughout  the  country  that 
are  dangerous  unless  used  with  care,  but  the  dealer  who  buys  and  sells 
them  in  the  open  market  in  the  usual  and  ordinary  course  of  his  busi- 
ness, and  who  makes  no  representations  or  concealments,  and  who  does 
not  know  that  the  article  is  explosive  or  dangerous  in  its  ordinary  use, 
is  not  to  be  made  liable  merely  because  some  person  is  injured  or  killed 
while  handling  it.'  Accordingly  it  is  held  that  a  druggist  is  not  guilty 
of  negligence  in  selling  to  customers  proprietary  medicines  in  the  pack- 
age and  under  the  label  of  the  proprietor  or  patentee,  without  making 
an  analysis  of  the  contents.^  Similarly  it  is  held  that  a  retail  seller  of 
soap  is  not  Uable  to  a  consumer  for  an  injury  by  a  needle  imbedded  in 
a  cake  by  the  manufacturer,  where  he  did  not  know  of  its  presence, 
which  could  not  have  been  ascertained  by  him  in  the  exercise  of  ordi- 
nary care.*  And,  likewise,  it  has  been  held  that  a  wholesale  dealer  who 
buys  a  standard  paint  dryer  in  the  open  market  without  knowledge 
that  it  is  explosive  or  inflammable  if  used  with  onlinary  care  is  not 
bound  to  ascertain  its  qualities  or  warn  consumers  of  possible  danger 
in  its  use,  or  liable  to  one  for  injury  by  an  explosion  when  he  attempts 
to  transfer  it  from  one  receptacle  to  another  by  artificial  light.* 

803.  Dangers  Known  or  Apparent  to  Buyer. — ^The  ground  of  liabil- 
ity is  the  seller's  superior  knowledge  of  the  dangerous  characteristics 
of  the  article  sold;  "  and  where  it  appears  that  the  person  injured  was 
as  fully  cognizant  of  the  peril  as  was  the  defendant  seller  or  manufac- 
turer there  con  be  no  recovery.^^  Accordingly  in  an  action  to  recover 

113  N.  W.  286,  119  A.  S.  R.  695,  13  (K.S.)  238.  See  Neoligeitcb,  vol.  20, 
L.RA.(N.S.)  382  and  note.     ,  p.  11  et  seq.,  as  to  knowledge  as  an  ele- 

Notes:  IS  L.RA.(N.S.)   382;  .48  ment  of  negligence  generally. 
L.R.A.(N.S.)  214.  11.  Bragdon   v.  Perkins-Campbell 

6.  Peaslee-Oanlbert  Co.  v.  HeMath,  Co.,  137  Fed.  109,  68  U.  S.  App.  91, 
148  Ky.  265, 146  S.  W.  770,  Ann.  Caa.  30  C.  C.  A.  567,  66  L.RA.  924:  Gibson 
1913E  392,  39  L.R.A(N.S.)  465.         v.  Tor'jert,  115  la.  163,  88  N.  W.  443, 

7.  West  v.  Emanuel,  198  Pa.  St  91  A.  S.  R  147,  56  L.R.A.  98;  Berger 
180,  47  AU.  965,  63  L.R.A.  329.  v.  Standard  Oil  Co.,  126  Ky.  155,  103 

8.  Hasbronck  v.  Armour,  139  Wis.  8.  W.  245,  11  L.R.A.(N.S.)  238; 
357,  121  N.  W.  157,  23  L.R.A.(N.S.)  White  v.  Oakes,  88  Me.  367,  34  Atl. 
876.  176,  32  L.RA.  592;  Farreil  v.  Man- 

9.  Peaslee-Oaulbert  Co.  v.  McHath,  hattan  Market  Co.,  198  Mass.  271,  84 
148  Ky.  265, 146  S.  W.  770,  Ann.  Caa.  N.  E.  481,  126  A  8.  B.  436,  15  Ann. 
1913E  392,  39  L.R.A.(N.S.)  465.        Cas.    1076,    15   L.B.A.(N.S.)  884; 

10.  Berger  v.  Standard  Oil  Co.,  126  O'Neill  v.  James,  138  Mich.  567,  101 
Ky.  155,  103  S.  W.  245,  11  L.R.A.  N.  W.  828,  110  A.  S.  B.  321,  5  Ann. 
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,  for  injuries  caused  to  an  employee  of  tiie  purchaser  by  the  explosion 
of  a  bottle  of  champagne  cider,  wheie  it  appeared  that  the  plaintiff 
knew  that  the  champagne  cider,  as  ordinarily  manufactured  and  sold, 
was  charged  with  a  gas,  and  there  was  no  evidence  from  which  it  might 
ba  inferred  that  the  defendant  had  knowledge  that  the  bottle  was 
improperly  charged,  and  it  appeared  by  the  evidence  that  the  appara- 
tus used  in  charging  the  bottle  was  a  proper  one,  it  was  held  to  be  the 
duty  of  the  trial  court  to  direct  a  verdict  in  favor  of  the  defendant.** 
And  it  has  been  held  that  where  a  photographer  sends  a  messenger  to 
purchase  a  certain  chemical,  notice  given  to  the  messenger  by  the  seller 
that  the  chemical  sold  him  is  different  from  and  more  dangerous  than 
the  one  ordered  is  notice  to  the  photographer.**  Likewise  in  case  of 
the  sale  of  a  dressed  chicken  by  a  retail  dealer  which  the  buyer  pur- 
chased after  personal  inspection,  and  without  reliance  on  the  superior 
Icnowledge  and  selection  of  a  fit  one  by  the  seller,  it  has  been  held  that 
the  fact  that  the  seller,  who  in  fact  had  no  knowledge  that  it  was  unfit 
for  food,  could  have  discovered  its  unwholesome  condition  by  the 
exercise  of  reasonable  care  and  diligence  does  not  render  him  liable 
on  the  ground  of  negligence  for  injuries  suffered  by  the  buyer  on 
account  of  its  unwhoiesomeness.**  No  liability  attaches  to  a  seller 
for  injuries  to  a  buyer  for  lack  of  instruction  as  to  the  safe  method 
of  handling  an  article  called  for  by  and  sold  to  him,  where  he  has 
reached  the  age  of  discretion,  and  is  apparently  in  possession  of  his 
mental  faculties,  aiid  there  is  nothing  connected  with  the  transaction, 
or  previously  known  to  the  sell^,  indicating  t^at  the  would-be  buyer 
cannot  safely  be  intrusted  with  the  article.**  As  in  other  cases  in- 
volving liability  for  negligence,  the  contributory  negligence  of  the 
buyer  may  preclude  his  recovery  against  the  seller." 

Cas.  177,  68  L.R.A.  342;  Clement  v.  Ann.  Cas.  177,  68  L.R.A.  342. 

Rommeek,  149  Mieh.  595,  113  N.  W.  13.  Conrad  v.  Graham,  54  Wash. 

286,  119  A.  S.  R.  695,  13  L.R.A.  641, 103  Pac.  1122,  132  A.  S.  R.  1137. 

(N.S.)  382  and  note;  Wyllie  v.  Palm-  14.  Farrell   v.   Manhattan  Market 

ex,  137  N.  T.  248,  33  N.  E.  381,  19  Co.,  198  Mass.  271,  84  N.  E.  481, 

Li.R.A.  286;  Biidainger  v,  MeCormick  126  A.  S.   R.  436,  15  Ann.  Cas. 

Harvesting  Maeh.  Co.,  183  N.  Y.  487,  1076,   15   L.R.A.(N.S.)    884.  The 

76  K.  E.  611,  5  Ann.  Cas.  686,  3  conrt  distinguishes  such  a  case  from 

Ii.RJl.(N.S.)    1047';    Liggett,    etc.,  one  where  a  druggist  sells  poisons 

Tobacco  Go.  v.  Cannon,  132  Tenn.  labeled  as  a  faaimtess  medicine,  saying: 

419. 178  S.  W.  1009,  Ann.  Cas.  1917A  "The  ground  on  which  the  apothecary 

179,  L.R.A.1916A  940;   Crigger  v.  is  liable  is  that  he  deals  in  poisons. 

Coca-Cola  Bottling  Co.,  132  Tenn.  That  is  quite  different  from  dealing 

645,  179  S.  W.  155,  Ann.  Cos.  1917B  in  food  wliich  may  become  poisonous. 

672,  liR.AJB16B  877  and  note.    See  That  rule  does  not,  in  our  opinion, 

Negligence,  vol.  20,  pp.  14,  15,  as  to  apply  to  the  sale  of  articles  of  food." 

comparative  knowledge  in  the  law  of  15.  Gilnon  v.  Torbert,  115  la.  163, 

negligence.  88  K.  W.  443,  91  A.  S.  R.  147,  66 

12.  O'Neill  T.  Jamea,  138  Mieh.  567,  98. 

101  N.  W.  828,  110  A.  S.  R.  321,  6  16.  Conrad  t.  Graham,  64  Wash. 
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SeUer^B  lAabilUy  to  Others  than  Buy«r 

804.  In  General. — It  is  stated  as  a  rule  of  law  that  a  manufacturer 
or  seller  is  Dot  liable  to  third  persons  who  have  no  contractual  rela- 
tions with  him  for  negligence  in  the  construction,  manufacture,  or 
sale  of  articles  manufactured  or  sold."  In  one  of  tlie  earlier  cases, 
which  serves  very  well  to  illustrate  the  rule,  it  appeared  that  a  balance 
wheel,  already  made  and  in  hand,  having  defects  which  weakened  it, 
was  sold  by  the  defendant  to  a  person  who  bought  it  for  his  own  use. 
The  defects  in  the  wheel  were  pointed  out  to  the  buyer,  and  fully 
understood  by  him.  The  wheel  was  used  by  the  buyer  for  some  years, 
and  was  then  taken  into  the  possession  of  the  plaintiff's  intestate,  who 
used  it  for  his  owe  purposes.  While  so  in  use,  it  flew  apart  by  re^ison  of 
its  original  defects,  and  the  plantiff's  intestate  was  killed.  The  court 
held  that  there  could  be  no  recovery.*®  To  this  rule,  however,  the 
courts  have  very  generally  recognized  an  exception  in  the  case  of  arti- 
cles of  sale  tliat  are  "inherently"  or  "imminently"  dangerous.  As  it 
ordinarily  is  stated,  an  act  of  negligence  of  a  manufacturer  or  seller 
which  is  imminently  dangerous  to  the  life  or  health  of  mankind,  and 
which  is  committed  in  the  preparation  or  sale  of  an  article  intended  to 
preserve;  destroy,  or  affect  human  Hfe,  is  actionable  by  third  persons 
who  suffer  from  the  negligence  regardless  of  privity  of  contract.*'  It 

G41,  103  Pac.  1122,  132  A.  S.  R.  1137.  Mfg.  Co.,  163  Wis.  428,  157  N.  W. 

See  Negligence,  voL  20,  p.  99  et  seq.,  1101,  L.R.A.lfll6E  1188. 
as  to  the  general  effect  of  oontribu-      Notes:    2    L.R.A.(N.S.)    303;  19 

tory  negligence.  L.R.A.{N.S.)   924  ;  48  L.R.A.(N.S.) 

17.  Bnigdon    v.    Perkins- Campbell  213;  1  Ann.  Cas.  756;   Ann.  Cas. 

Co.,  87  Fed.  109,  68  U.  S.  App.  91,  30  1914A  877;  Ann.  Caa.  1915D  853. 
C.  C.  A.  567,  66  L.R.A.  924;  Huset  v.      18.  Loop  v.  Litchfield,  42  N.  Y.  351, 

J.  I.  Case  Threshing  Mach.  Co.,  120  1  Am.  Rep.  543. 

Fed.  865,  57  C.  C.  A.  237,  61  L.R.A.      19.  National  Sav.  Bank  v.  Ward,  . 

303;  Heindirk  v.  Louisville  Elevator  100  U.  S.  195,  25  U.  S.  (L.  ed.)  621; 

Co.,  122  Ky.  675,  92  S.  W.  608,  5  Huset  v.  J.  I.  Case  Threshing  Mach. 

L.R.A.(N.S.)  1103;  Farrell  v.  Man-  Co.,  120  Fed.  865,  57  C.  C.  A.  237, 

hattan  Market  Co.,  198  Mass.  271,  84  61  L.R.A.  303;  Olds  Motor  Works  v. 

N.  E.  481,  126  A.  S.  R.  436,  15  Ann.  Shaffer,  145  Ky.  616,  140  S.  W.  1047,  ^ 

Cas.    1076,    15    L.R.A.(N.S.)    884;  Ann.  Cas.  1913B  089,  37  L.R.A.(N.S.) 

Gearing  v.  Berkson,  223  Mass.  257,  560;  State  v.  Fox,  79  Md.  514,  29 

111  N.  E.  785,  L.R.A.1916D  1006;  Atl.  601,  47  A.  S.  R.  424  and  note,  24 

Heizer  v.  Kingsland,  etc.,  Mfg.  Co.,  L.R.A.  679;  Schubert  v.  J.  R.  Clark 

110  Mo.  605,  19  S.  W.  630,  33  A.-  S.  R.  Co.,  49  Minn.  331,  51  N.  W.  1103,  32 

482.  15  L.R.A.  821:  Losee  v.  Clute.  51  A.  S.  R.  559,  15  L.R.A.  818;  Neiman 

N.  Y.  494,  10  Am.  Rep.  638;  McCaf-  v.  ChanneUene  Oil,  etc.,  Co.,  112  Minn, 

frey  v.  Mossberg,  etc.,  Mfg.  Co.,  23  11,  127  N.  W.  394,  140  A.  S.  R.  458; 

R.  I.  381,  50  Atl.  651,  91  A.  S.  R.  637,  Cunningham  v.  C.  R.  Pease  House 

65  L.R.A.  822;  Liggett,  etc.,  Tobacco  Furnishing  Co.,  74  N.  H.  435,  69  Atl. 

Co.  V.  Cannon,  132  Tenn.  410,  178  S.  120, 124  A.  S.  R.  979,  20  L.R.A.(N.S.) 

W.  1009,  Ann.  Cas.  1917A  179,  L.R.A.  236;  Coughtry  v.  Globe  Woolen  Co., 

1916A  940;  Kerwin  v.  Chtppeva  Shoe  66  K.  Y.  124,  15  Am.  Rep.  387;  Euel- 
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frequently  has  been  held  that  one  who  furnishes  or  sells  a  dangerous 
medicine  or  drug  to  a  druggist  for  the  purpose  of  having  the  latter 
sell  it  to  his  oustomers  and  others  is,  on  the  letter's  making  such  sales, 
liable  to  the  same  extent  as  if  he  had  sold  it  himself  without  the  inter- 
vention or  aid  of  such  druggist.'  The  rule  has  been  well  stated  as 
follows:  "One  who  sells  and  delivers  to  another  an  article  intrinsical- 
ly dangerous  to  human  life  or  health,  such  as  a  poison,  an  explosive, 
or  the  like,  knowing  it  to  be  such,  without  notice  to  the  purchaser 
that  it  is  intrinijically  dangerous,  is  responsible  to  any  person  who  is, 
without  fault  on  his  part,  injured  thereby."  ■ 

805.  Meaning  of  Phrase  "Imminently  Dangerous.** — ^The  words 
"imminently  dangerous"  as  used  by  the  courts  in  this  class  of  cases 
do  not  mean  that  the  article  must  be  at  all  times  and  under  all  con- 
ditions imminently  dangerous  such  as  poisons,  explosives  or  the  like. 
This  would  be  entirely  too  narrow  a  construction  to  place  upon  the 
meaning  of  these  words  as  used  in  the  opinions,  and  the  disposition  of 
the  cases  in  which  they  an  used  shows  that  they  were  used  in  a  broad 
and  liberal  sense.  Many  articles  are  very  simple  and  safe  in  their  use 
and  construction,  and  under  no  conditions  could  they  be  regarded  as 
dangerous  in  their  use.  On  the  other  band,  there  are  a  great  many 
things  in  common  use  that  are  dangerous,  unless  they  are  safely  and 
properly  constructed.'  And  the  recent  cases  as  a  general  rule,  though 
the  authorities  are  not  in  entire  accord,  recognize  that  an  automobile 
if  defectively  constructed  may  fall  wiUiin  the  rule.*  It  is  also  gen- 
erally established  that  the  ultimate  consumer  may  sue  the  manufac- 
turer of  foodstuffs  where  dangerous  and  poisonous  latent  ingredients 
have  caused  sickness.'  And  as  regards  the  liability  of  the  manufac- 


ling  V.  Roderick  Lean  Mfg.  Co.,  183  S.  E.  190,  88  A,  S.  H.  009,  67  LJI.A. 

N.  T.  78,  75  N.  E.  1098,  111  A.  S.  R.  428. 

691,  5  Ann.  Cas.  124,  2  L.R.A.(N.S.)  Note:  111  A.  S.  R.  713- 

363  and  note;  Crigger  v.  Coca-Cola  2.  Weiser  v.  Holznian,  33  Wash. 

Bottling  Co.,  132  Tenn.  545, 179  S.  W.  87,  73  Pac.  797,  99  A.  S.  R.  932. 

155,  Ann.  Cas.  1917B  572  and  note,  3.  Olds  Motor  Works  v.  Shaffer,  145 

L.R.A.191GB  877;  Weiser  v.  Holzman,  Ky.  616,  140  S.  W.  1047,  Ann.  Cos. 

33  Wash.  87,  73  Pac.  797,  99  A.  S.  R.  1913B  689,  37  L.R.A.(N.S.)  560. 

932;  Peters  v.  Johnson,  50  W.  Va.  4.  Cadillac  Motor  Car  Co.  v.  John- 

644,  41  S.  E.  190,  88  A.  S.  R.  909,  57  son,  221  Fed.  801,  137  C.  C.  A.  279, 

L.R.A.  428.  Ann.  Cas.  1917E  581  and  note,  L.R.A. 

Notes:  85  A.  S.  R.  375;  48  L.R.A.  1915E   287   and   note;   Olds  Motor 

(N.S.)  216;  1  Ann.  Cas.  756.  Works  v.  Shaffer,  145  Ky.  616,  140 

1.  Blood  Balm  Co.  v.  Cooper,  83  S.  W.  1047,  Ann.  Cas.  1913B  689  and 

Ga.  457,  10  S.  E.  118,  20  A.  S.  R.  324,  note,  37  L.R.A.(N.S.)  560  and  note; 

5  L.R.A.  612;  Norton  v.  Sewall,  106  MaePherson  v.  Buick  Motor  Co.,  217 

Mass.  143,  8  Am.  Rep.  298;  Thomas  N.  Y.  382,  111  N.  E.  1050,  Ann.  Cas. 

V.  Winchester,  6  N.  Y.  307,  67  Am.  1916C  440,  L.R.A.1916F  696. 

Dec.  455;  Davis  t.  Guamieri,  45  Ohio  Notes:  48  L.R.A.(N.S.)  216;  Ann. 

St.  470,  15  N.  E.  350,  4  A.  S.  R.  548;  Cas.  1917E  584. 

Peten  t.  Johnsoii,  50  W.  Ya.  644,  41  6.  Parka  t.  C.  C.  Tost  Pie  Ga,  03 
R.C.L.V0I.XXIV.— 33.  613 
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turer  the  principle  is  not  to  be  restricted,  it  has  been  held,  to  liability 
jfor  personal  injuries  suffered  by  an  ultimate  consumer  or  user,  but 
has  been  extended,  in  case  of  the  negligence  of  the  manufacturer  or 
packer  of  deleterious  foods  or  the  like,  to  injuries  suffered  by  a  remote 
purchaser  such  as  a  grocer  or  restaurateur  in  respect  to  his  business, 
due  to  his  resale  of  such  prodacts.* 

806.  pasis  of  Liability  Generally. — ThjB  liability  of  one  who  sells 
an  article  imminently  dangerous,  to  a  person  not  in  privity  of  con- 
tract with  him,  is  founded  in  tort  and  not  in  contract'  And  as  is 
shown  heretofore  a  warranty  by  the  seller  of  the  quality  or  condition 
of  the  subject  matter  of  sale  does  not  inure  to  the  benefit  of  third  per- 
sons.^ The  foundation  of  liability  here,  as  elsewhere,'  is  the  superior 
knowledge'  of  the  manufacturer  or  seller  as  to  tiie  peril  embodied  in 
the  article  sold.'^  And  when  it  is  said  that  a  manufacturer  or  seller 
of  au  article  is  not  liable  to  a  remote  transferee  thereof,  the  implicar 
lion  is  that  he  had  no  superior  knowledge  and  owed  no  duty  of  infor- 
mation to  such  transferee.^^  It  has  been  observed  that  the  real  ground 
of  liability  of  the  seller  to  an  ultimate  consumer  is,  more  properly 
speaking,  a  duty  one  owes  to  the  public  not  to  put  out  articles  to  be 
sold  upon  the  markets  for  use  injurious  in  their  nature,  of  which  the 

Kan.  334,  144  Pac.  202,  LiR.A.1915C  9.  See  Neoligekck,  vol.  20,  p.  14, 

179;  Meshbesher  t.  Gbaimelleite  Oil,  aa  to  eomparative  knowledge  as  affeet- 

etc,  Mfg.  Co.,  107  Minn.  104,  119  N.  ing  the  law  of  n^ligence. 

W.  428,  131  A.  S.  R.  441;  Tomlinson  10.  Lewis  v.  Terry,  111  Cal.  39,  43 

V.  Armour,  75  N.  J.  L.  748,  70  Atl.  Pac.  398,  52  A.  S.  R.  146,  31  L.R.A. 

314,  10  L.R.A.(N.S.)  923  and  note;  220;  Woodward  t.  HUler,  119  Oa. 

GaUni  v.  Swift,  251  Pa.  St.  52,  95  618,  46  S.  E.  847,  100  A.  S.  R.  188, 

Atl.  931«  L.R.A.1917B  1272;  Mazetti  64  LJI.A.  932;  Skinn  v.  Reutter,  136 

V.  Armour,  75  Wash.  622,  135  Pac.  Mich.  57,  97  K.  W.  152,  106  A.  8.  R. 

633,  Ann.  Cas.  10150  140,  48  L.R.A.  384,  63  L.R.A.  743;  Schubert  t.  J.  R. 

(N.S.)  213  and  note.  Clark  Co.,  49  Minn.  331,  51  N.  W. 

Notes:  16  Ann.  Cas.  492;  Ann.  Cas.  1103,  32  A.  S.  R.  559,  15  L.R.A.  818; 

1913B  lllG;  Ann.  Cas.  1915C  144.  Krahn  v.  J.  L.  Owens  Co.,  125  Minn. 

See  Food,  vol.  11,  p.  1123.  333,  145  N.  W.  626,  51  L.R.A.(K.S.) 

As  to  the  implied   warranty   of  650;  Heizo:  v.  Kingsland,  etc.,  Mfg. 

wholesomeness  in  the  sale  of  foods  for  Co.,  110  Mo.  605,  19  S.  W.  630,  33 

home  consumption,  see  supra,  par.  A.  S.  R.  482, 15  L.R.A.  821;  Cuoning- 

467  et  seq.  ham  r.  C.  R.  Pease.  House  Furnishing 

6.  Neiman  v.  Channellene  Oil,  etc.,  Co.,  74  N.  H.  435,  69  Atl.  120,  124 
Mfg.  Co.,  lli  Minn.  11,  127  N.  W.  A.  S.  R.  979,  20  L.R.A.(N.S.)  236. 
394,  140  A.  a.  R.  458;  Mazetti  v.  Note:  19  L.RA.(N.S.)  926. 
Armour,  75  Wash.  622,  135  Pac.  633,  11.  Heindirk  v.  Louisville  Elevator 
Ann.  Cas.  1915C  140,  48  UR.A.(N.S.)  Co.,  122  Ky.  675,  92  S.  W.  60S,  5 
213.  L.R.A.(N.S.)  1103;  O'NeUl  v.  James, 

Note:  Ann.  Cas.  1913B  1116.  138  Mich.  567,  101  N.  W.  828,  110  A. 

7.  Olds  Motor  Works  v.  Shaffer,  S.  R.  321,  5  Ann.  Cas.  177,  68  L.R.A. 
145  Ky.  616,  140  S.  W.  1047,  Ann.  342;  Heizer  v.  Kingsland,  etc.,  Mfg. 
Cas.  1913B  689,  37  L.R.A.(N.S.)  500.  Co.,  110  Mo.  605,  19  S.  W.  630,  33 

8.  See  snpra,  par.  431  et  seq.  A.  S.  B.  482,  16  L.RX  82t 
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general  public  have  not  means  of  inspection  to  protect  themselves.** 
Thus  if  the  owner  of  hogs,  knowing  them  to  be  afiOicted  with  a  danger- 
ous infectious  disease,  sells  them  to  live  stock  dealers  who,  in  ignorance 
of  the  condition  of  the  animals,  sell  them  to  a  third  person  who,  with- 
out neglifrence,  puts  them  with  other  hogs,  the  original  seller  is  liable 
to  the  last  buyer,  not  only  for  the  value  of  the  hogs  purchased, 
but  for  the  value  of  those  which  contract  the  disease  and  die.*'  Again, 
one  who  manufactures  a  patent  or  proprietary  medicine,  concealing 
its  contents  from  the  public,  and  selling  it  to  druggists,  to  be  by  them 
offered  for  sale  to  the  public,  in  bottles  containing  directions  for  its 
use,  specifying  the  quantity  in  which  it  should  be  taken,  is  answer- 
able to  one  who  purchases  it  of  the  druggist  and  is  injured  by  taking 
it  in  the  quantities  specified  in  the  accompanying  directions,  if  it 
appears  that  the  medicine  contained  a  drug  of  which  the  taker  was  not 
aware,  and  which,  in  his  condition,  if.  the  directions  given  were  fol- 
lowed, would  probably  produce  the  injurious  consequences  by  him 
suffered." 

807.  Seller's  Knowledge  of  Danger  or  Defect— The  necessity  of 
bringing  home  to  the  manufacturer  or  seller,  as  a  prerequisite  to  his 
liability  to  third  persons,  knowledge  of  the  dangerous  condition  of 
the  article  sold  depends,  it  seems,  on  the  character  of  the  article  sold; 
and  a  distinction  is  made  between  cases-  (1)  when  he  is  negligent  in 
the  manufacture  and  sale  of  an  article  intrinsically  or  inherently 
dangerous  to  health,  limb,  or  life;  (2)  when  he  sells  an  article  for 
general  use,  which  he  knows  to  be  imminently  dangerous  and  unsafe, 
and  conceals  from  the  buyer  defects  in  its  construction,  from  which 
injury  might  reasonably  be  expected  to  happen  to  those  using  it. 
Under  the  first  class  fall  articles  such  as  poisons  or  dangerous  drugs, 
that  are  labeled  as  containing  innocent  or  harmless  ingredients;  and 
in  this  class  of  cases  it  is  not  essential  to  a  recovery  by  the  injured 
party  against  the  maker  that  knowledge  of  his  mistake  or  negligence 
should  be  brought  home  to  him.  His  liability  rests  upon  the  broader 
ground  that  persons  dealing  in  articles  intrinsically  and  inherently 
dangerous  must  use  a  high  degree  of  care  in  putting  them  on  the 
market,  for  the  protection  of  the  health  and  liv^  of  those  who  may 
naturally  and  reasonably  be  expected  to  use  them.  And  for  his  neg- 
ligence or  carelessness  alone,  without  any  fraud,  deceit,  or  conceal- 
ment, he  may  be  held  accountable  in  damages  to  any  person  injured 
by  their  use.**  But  in  the  other  class  of  cases,  where  the  article  itself 

12.  Cri^er  v.  Coca-Cola  Bottling  L.RjL.  743. 

Co.,  132  Tenn.  545,  179  S.  W.  155,  14.  Blood  Balm  Go.  v.  Cooper,  83 

Ann.  Cas.  1917B  572,  L.R  A.lfil6B  877.  Ga.  467, 10  S.  E.  118,  20  A.  S.  B.  Z2i, 

See  also  Olds  Motor  Works  v.  Shaffer,  5  L.R.A.  612. 

145  Ky.  616,  140  S.  W.  1047,  Ann.  16.  Olds  Motor  WoAa  t.  Shaffer. 

Caa.  1913B  689,  37  L.RJL.(N.S.)  660.  145  Ky.  166, 140  S.  W.  1047,  Ann.  Gas. 

13.  Skinn  t.  Reutter,  135  Mich.  57,  1013B  689,  37  LJl.A.(N.S.)  660.  See 
97  N.  W.  152,  106  A.  S.  R.  384,  63  Dauos  Am  Dbdoozsts,  vol.  9,  p.  696. 
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ia  not  inherently  or  intrinsically  dangerous  to  health  or  life,  a  third 
party,  seeking  to  hold  the  maker  liable  for  injuries  suffered  by  him 
in  the  use  of  the  article,  muat  show  that  the  maker  knew  it  was  unsafe 
and  dangerous,  and  either  concealed  the  defects  or  represented  that 
it  was  sound  and  safe,  and  the  mere  fact  that  he  may  have  been  guilty 
of  the  want  of  reasonable  care  in  the  manufacture  will  not  render  him 
liable."  Thus  it  is  held  that  a  manufacturer  of  soap  who  sells  only 
to  dealers  is  not  liable  in  tort  for  injury  to  a  consumer  who  purchased 
from  a  dealer  by  a  needle  which  was  in  some  way  imbedded  in  a  cake 
of  soap  without  his  knowledge,  which  cake  was  sold  with  others  in  the 
usual  way  to  the  dealer;  and  it  is  immaterial  that  purity  of  the  product 
was  guaranteed."  So,  as  in  case  of  liability  directly  to  the  buyer,** 
a  seller  of  articles  manufactured  or  packed  by  others  is  not  held  liable 
for  injuries  to  third  persons  if  he  had  no  notice  actual  or  constructive 
of  the  dangerous  character  of  the  articles.'*  Still  even  in  the  class  of 
cases  where  the  article  is  rendered  dangerous  solely  by  reason  of  a 
defect  in  manufacture,  direct  notice  of  the  defects  complained  of  need 
not  be  brought  home  to  the  manufacturer  or  maker;  otherwise  it 
would  defeat  in  almost  every  instance  the  meritorious  rule  of  law 
charging  the  maker  with  liability,  as  it  is  seldom  that  evidence  could 
be  obtained  tending  to  show  that  he  had  actual  notice,  and  the  maker 
will  not  be  permitted  to  shield  himself  from  responsibility  upon  the 
theory  that  he  did  not  have  notice  of  the  defect  in  the  article,  when 
the  evidence  shows  that  it  was  so  plain  that  notice  of  it  could  not  have 
escaped  his  attention.**  To  illustrate  the  principle:  if  a  painter  using 
a  stepladder  is  injured  by  its  breaking  because  of  its  being  made  of 
poor,  crossgrained,  and  decayed  lumbeTi  he  may  recover  damages  of 
its  manufacturer,  if  the  latter  knew,  or  ought  to  have  known,  of  its 
condition,  and  that  it  was  dangerous  to  one  using  it,  and  sold  it  to  the 
plaintiff's  employer,  or  to  a  retail  dealer  with  knowledge  that  the 
latter  would  sell  it.'  So  it  has  been  held  that  the  manufacturer  of  an 
automobile  who  attaches  to  it  a  rumble  seat  so  insecurely  that  it  is 

16.  Cadillac  Motor  Car  Co.  v.  John-  Math,  148  Ky.  285,  146  S.  W.  770, 
son,  221  Fed.  801,  137  C.  C.  A.  279,  Ann.  Gas.  1913E  302,  39  L.RJL 
Ann.  Caa.  1917E  581,  L.R.A.1915E   (N.S.)  465. 

287;  Olds  Motor  Works  v.  Shaffer,  Note:  48  L.R.A.(N.S.)  214. 

145  Ky.  616,  140  S.  W.  1047,  Ann.  20.  Olds  Motor  Works  v.  Shaffer, 

Gas.  1913B  689,  37  L.R.A.(N.S.)  560;  145  Ky.  616,  140  S.  W.  1047,  Ann. 

Hasbrouck  v.  Armour,  139  Wis.  357,  Gas.  1913B  689,  37  L.R.A.(N.S.)  560. 

121  N.  W.  157,  23  L.R.A.(N.S.)  876.  See  also  Schubert  v.  J.  R.  Clark  Co., 

Note:  48  L.R.A.(N.S.)  214.  49  Minn.  331,  51  N.  W.  1103,  32  A.  S. 

17.  Hasbrouck  v.  Armour,  139  Wia.  R.  559,  15  L.R.A.  818. 

357,  121  N.  W.  157,  23  L.R.A.(N.S.)     Note:  48  L.R.A.(N.S.)  216. 

876.  1.  Schubert  v.  J.  R.  Clark  Co.,  49 

18.  See  supra,  par.  802.      ^  Minn.  331.  51  N.  W.  1103,  32  A.  8.  B. 

19.  PeadJee^anlbert   Co.   v.   Mc-  559, 15  L.B.A.  818. 
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likely  to  break  off  when  occupied  by  a  passenger  is  liable  to  a  stronger 
for  injuries  caused  by  its  so  doing,  if  he  knew  or  was  charged  with 

notice  that  the  seat  was  imminently  dangerous,  and  concealed  that 
fact  from  the  buyer.'  And  the  same  has  been  held  true  as  regards 
the  liability  of  a  manufacturer  of  an  automobile  to  third  perstms 
where  he  was  negligent  in  the  use  of  a  defective  wheel,  the  defect 
being  discoverable  by  a  proper  inspection,  though  he  purichased  the 
wheel  from  a  reputable  manufacturer.*  On  the  other  hand  where  a 
buyer  of  an  automobile  from  a  retail  dealer  was  injured  by  the 
In^^tking  of  a  wheel,  the  wood  of  which  was  dead  or  "dozy,"  and  it 
appeared  that  the  manufacturer  purchased  the  wheels  for  its  cars  from 
third  persons,  it  was  held  that  the  manufacturer  was  not  liable  to 
such  buyer,  where  he  did  not  in  fact  know  of  the  defective  con- 
dition of  the  wheel,  though  he  could  have  discovered  its  condition  if  he 
had  used  care  in  its  inspection.*  It  has  also  been  held  in  a  recent  case 
that  cliewing  tobacco  is  not  to  be  classed  as  a  food  and  that  therefore 
the  manufacturer  is  not  liable  for  injury  to  a  consumer,  who  pur- 
chases through  a  retailer,  because  of  the  incorporation  into  the  prod- 
uct of  a  poisonous  insect,  if  he  had  no  knowledge  or  reasonable 
means  of  knowledge  from  anything  brou^t  to  his  attention  of  its 
existence.' 

808.  Misrepresentation  or  Concealment  of  Danger. — ^If  a  tradesman 

sells  or  furnishes  an  article,  representing  it  to  be  safe  for  the  ases  it 
is  designed  to  serve,  when  he  knows  it  to  be  dangerous  because  of  con- 
cealed defects,  he  commits  a  wrong,  independent  of  his  contract,  and 
renders  himself  liable  to  another  person,  without  notice  of  such 
defects,  for  any  injury  which  may  be  reasonably  contemplated  as 
likely  to  result,  and  which  does  in  fact  result,  therefrom  to  that  per- 
son, or  to  any  other  without  notice.*  Accordingly  it  has  been  held 
that  although  a  folding  bed  is  not  within  the  rule  as  to  dangerous 
instrumentalities,  tins  fact  docs  not  relieve  the  seller  from  liability 
for  injury  to  a  third  person,  if  such  seller,  in  making  the  sale,  repre- 
sents the  bed  to  be  safe,  knowing  it  to  be  really  unsafe  for  the  pur^ 

2.  Olds  Motor  Works  v.  Shaffer,  Ann.  Cm.  1917A  179,  L.R.A.1916A 
145  K.v.  010,  140  S.  W.  1047.  Ann.  940. 

Cas.  1913B  689,  37  L.R.A.(N.S.)  560.  6.  Lewis  v.  Terry,  111  Cal.  39,  43 

3.  MarFlierson  v.  Buick  Motor  Co.,  Pae.  398,  53  A.  S.  R.  14G,  31  Ii.R.A. 
217  N.  Y.  382,  111  N.  E.  1050,  Ann.  220;  Cunningliam  v.  C.  R.  Pease  House 
Cas.  1910C  440,  L.R.A.1916F  G9G.  Furnishing  Co.,  74  N.  H.  435,  69  Atl. 

4.  Cadillac  Mctor  Car  Co.  v.  John-  120,  124  A.  S.  R.  979,  20  L.R.A. 
son,  221  Fed.  801,  137  C.  C.  A.  279,  (N.S.)  23C;  Peterson  v.  Standard  Oil 
Ann.  Cas.  1917E  581,  L.R.A.1915E  Co.,  55  Ore.  511,  106  Pae.  337,  Ann 
287  and  note.  Cas.  19112A  625. 

6.  Liggett,  etc,  Tobaeeo  Co.  v.  Can-  Notes:  111  A.  S.  R.  708;  19  L.R.A. 

non,  132  Tenn.  419,  178  S.  W.  1009,  (N.S.)  932:  48  LJt^(N.S.l  218. 
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poses  for  which  H  ia  intended  to  be  used.'  Of  course,  if  a  seller  takes 
active  steps  to  conceal  dangerous  defects  in  the  article  sold,  his  liability 
is  the  more  obvious*  And,  accordingly,  it  has  been  held  that  the 
manufacturer  of  an  implement,  who  wilfully  and  fraudulently  places 
therein  defective  material  which  he  conceals  by  putty  and  paint,  is 
liable  for  injuries  thereby  caused  to  one  attempting  to  put  it  to  its 
intended  use,  although  it  has  passed  through  the  hands  of  wholesale 
and  retail  dealers,  so  that  there  is  no  privity  of  contract  between  the 
manufacturer  and  consumer  *  Likewise  it  has  been  held  that  the 
seller  of  a  horse  affected  with  glandeis  is  liable  for  the  death  of  one 
who  contracts  the  disease  while  having  charge  of  the  horse  for  the 
buyer,  if  the  seller  knew  the  disease  to  be  imminently  dangerous  to 
human  beings,  and  that  getting  it  would  be  the  natural  and  probable 
consequence  of  coming  in  contact  with  the  animal,  and  ^fraudulently 
represented  its  condition.** 

809.  Violation  of  Statute  in  Sale  of  Article. — According  to  the 
prevailing  view,  a  violation  of  statute  is  negligence  rendering  a 
seller  liable  to  a  remote  purchaser  for  injuries  caused  by  an  article 
illegally  sold.**  Accordingly  it  is  held  that  a  wholesaler  who,  con- 
trary to  the  prohibition  of  the  statute,  sells  retailers  toy  pistols  for 
resale  is  liable  for  injury  by  one  of  the  toys  to  a  person  who  purchases 
it  from  the  retailer.**  Where  the  seller  of  a  poison  is  guilty  of  negU- 
gence  in  not  labeling  it  as  required  by  statute  and  injury  is  caused  to 
another  thereby,  it  has  been  held  that  the  former  is  hot  relieved  from 
liability  by  the  fact  that  the  buyer  of  the  poison  was  also  guilty 
of  neghgence  in  leaving  it,  without  any  label,  in  a  place  where  it  was 
likely  to  injure  others.** 

810.  Disclosure  of  Danger  and  Buyer's  Knowledge  Thereof. — ^If 
the  manufacturer  or  wholesaler  would  avoid  liability  to  third  persona, 

7.  Lewia  v.  Terry,  111  CaL  39,  43  426,  42  Am.  Bep.  608;  Oately  v. 
Pac.  3BS,  62  A.  S.  R.  146,  31  L.R.A.  Taylor,  211  Mass.  60,  97  N.  E.  619, 


8.  Lewis  V.  Teriy,  111  CaL  39,  43  Armour,  76  Wash.  622,  135  Pac.  633, 
Pac.  308,  52  A.  S.  B.  146,  31  L.B.A.  Add.  Gas.  1915C  140,  48  L.B.A. 
220;  Woodward  v.  Miller,  119  Ga.  (N.S.)  213;  Pizzo  T.  Wiemann,  149 
618,  46  S.  E.  847,  100  A.  S.  B.  188,  Wis.  235,  134  N.  W.  899,  Ann.  Caa. 
64  L.R.A.  932.  1913C  803  and  note,  38  L.R.A.(N.S.) 

Note:  111  A.  8.  R.  708.  678. 

9.  Kuellinsr      Roderick  Lean  Mfg.  Notes:  48  L.R.A.(N.6.)  219. 

Co.,  183  N.  T.  78,  75  N.  E.  1098,  lU  13.  Binford  v.  Johnston,  82  Ind. 

A.  S.  R.  691  and  note,  S  Ana.  Caa.  426,  42  Am.  R^.  508;  Pizso  v.  Wie- 

124,  2  L.RA.(N.S.)  303.              ■  mann,  149  Wis.  235,  134  N.  W.  899, 

10.  State  V.  Fox,  79  Md.  614,  29  Ann.  Caa.  1913G  803,  38  L.R.A.(N.S.) 
Atl.  601,  47  A.  S.  R.  424,  24  L.R.A.  678. 

679.  ■  Note:  Ann.  Caa.  1913C  804. 

11.  See  NEraJOSNCB,  vol.  20,  p.  38  14.  Burk  v.  Creamery  Package 
et  seq.  Mf^.  Co.,  126  la.  730,  102  N.  W.  7^ 

IS.  Binford       Johnston,  82  Ind.  106  A.  S.  R.  377. 


220. 


39   L.R.A.(N.S.)    472;   Mazetti  v. 
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he  can  do  so  ordinarily  by  putting  his  immediate  buyer  in  full  pos- 
sesBioQ  of  the  facts,  as  in  the  case  of  the  balance  wheel,  referred  to 
in  a  preceding  paragraph.^*  And  ordinarily  if  it  is  made  to  appear 
that  the  buyer  of  an  article  dang^us  solely  by  reason  of  the  manner 
of  its  construction  had  knowlet^  of  the  defects  at  or  before  the  time 
the  third  person  was  injured  in  using  it,  the  maJcer  or  seller  cannot  be 
held  liable.'*  The  reason  for  this  is  that  the  action  against  the  maker 
or  seller  proceeds  on  tiie  theory,  and  is  founded  on  the  fact,  that  in 
selling  the  article  he  practiced  fraud  and  deceit  in  concealing  the 
defects  that  made  its  use  unsafe  and  dangerous;  and,  of  course,  when 
it  is  admitted  or  proven  that  he  has  not  practiced  any  concealment 
nnd  that  the  buyer  was  well  informed  as  to  the  defects,  the  bottom 
drops  out  of  the  case  against  the  maker,  and  the  liability  is  shifted  to 
other  shoulders.  Another  reason  is  that  the  maker's  wrongful  act  in 
such  a  case  i3*not  the  proximate  cause  of  the  injury,  when  it  is  shown 
that  there  was  the  intervention  of  a  new  agent,  to  wit,  the  buyer,  who, 
with  knowledge  of  the  danger,  used  and  permitted  others  to  use  the 
article.*'  If  the  article  is  dangerous  by  reason  of  its  inherent  char- 
acter, as  where  it  consists  of  a  proprietary  medicine  or  thr  like  contain- 
ing dan^rous  poisons  labeled  as  harmless,  the  seller  must,  it  seems, 
in  addition  to  disclosing  to  the  buyer  its  character  eliminate  his  name 
and  personality  from  the  subsequent  transactions  with  respect  to  the 
article  in  question.  For  if  his  name  appears  upon  the  package  con- 
taining the  offending  article,  he  will  not  he  permitted  to  escape  on  the 
score  that  the  retailer  knew  of  the  danger  and  should  have  given 
warning  thereof.'®  The  fact  that  the  buyer  could  have  by  inspection 
discovered  the  defect  in  the  thing  sold  which  renders  it  imminently 
dangerous  will  not  necessarily  relieve  the  seller  from  liability  for 
injuries  to  third  persons.  Thus  it  has  been  held  that  although 
a  rumble  seat  is  so  insecurely  fastened  to  an  automobile  that 
i^ght  examination  would  disclose  its  danger,  the  buyer  will  not  be 
charged  with  notice  of  it,  so  as  to  relieve  the  manufacturer  from 
liability  for  injury  to  a  third  person  through  its  attempted  use,  if  the 
buyer  was  assured  by  the  manufacturer  that  it  was  safe,  and  there- 
by induced  not  to  make  an  examination.'*  . 

16.  Loop  V.  Litchfield,  42  N.  Y.  351,  145  Ky.  616,  140  S.  W.  1047,  Ann. 

1  Am.  Rep.  543.   See  also  Olds  Motor  Cas.  1913B  689,  37  L.R.A.(N.S.)  560. 

"Works  V.  ShafiEer,  145  Ky.  616,  140  18.  Clement  v.  Crosby,  148  Mich. 

S.  W.  1047,  Ann.  Caa.  1913B  689,  37  293,  111  N.  .V.  745,  12  Ann.  Cas.  265, 

IJK.A.(N.S.)  560;  Griffin  v.  Jackson  10  L.R.A.(N.S.)  588;  Pizzo  v.  Wie- 

Light,  etc.,  Co.,  128  Mich.  653,  87  N.  mann,  149  Wis.  235,  134  N.  W.  899, 

W.  888,  92  A.  S.  R.  496,  55  L.R.A.  318.  Ann.  Caa.  1913C  803,  38  L.R.A.(N.S.) 

16.  Olds  Motor  Works  v.  Shaffer,  678. 

145  Ky.  616,  140  S.  W.  1047,  Ann.  19.  Olds  Motor  Works  v.  Shaffer, 
Cas.  1913B  689,  37  L.R.A.(N.S.}  560.  146  Ky.  616,  140  S.  W.  1047,  Ann. 

17.  Olds  Motor  Works  t.  Shaffer.  Cas.  1913B  689,  37  L.R.A.(N.S.)  560 
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I.  Introductory 

1.  Definition  and  Nature. — Salvage  is  the  compensation  allowed  to 
persons  by  whose  voluntary  assistance  a  ship  at  sea  or  her  cargo  or 
both  have  been  saved  in  whole  or  in  part  from  impending  sea  peril, 
or  in  recovering  such  property  from  actual  peril  or  loss,  as  in  cases 
of  shipwreck,  derelict  or  recapture.*  Salvage  is  not  generally  a  mere 
compensation  for  work  and  labor  done,  but  is  a  reward  granted  on 
a  liberal  and  generous  scale.*  Whenever  upon  the  high  seas  or  on 
the  sea  coast  or  elsewhere  within  the  admiralty  and  maritime  ju- 
risdiction any  services  are  rendered  by  persons  not  composing  the 
ship's  crew  to  ships  in  distress,  by  saving  them  or  their  cargoes  from 
impending  perils  or  losses,  or  by  recovering  them  after  ihey  have 
been  lost,  or  by  bringing  them  in  and  preserving  them  when  found 

1.  The  Blackwall,  10  Wall.  1,  19  U.  353,  60  L.R,A..283;  Pike  v.  Balch,  38 

S.  (U  ed.)  870;  The  Sabine,  101  U.  Me.  302,  61  Am.  Dec.  248;  Baker  v. 

S.  384,  25  U.  S.  (L.  ed.)  982;  Tlie  Hoag,  7  N.  Y.  555,  59  Am.  Dec.  431; 

Connemara,  108  U.  S.  352,  2  S.  Ct.  The  City  of  Chester,  9  P.  D.  182,  53 

754,  27  U.  S.  (L.  ed.)  751;  Cope  v.  L.  J.  P.  90,  51  L.  T.  N.  S.  485,  33 

Vallette  Dry  Dock  Co.,  119  U.  S,  625,  W.  R.  104,  5  Asp.  M.  Gas.  311,  24 

7  S.  Ct.  336,  30  U.  S.  (L.  ed.)  601;  Eng.  Rul.  Cae.  647. 

The  Jefferson,  215  U.  S.  130,  30  S.  Notes:  65  Am.  Dec  510,  511;  34 

Ct.  54,  54  U.  S.  (L.  ed.)  125,  17  Ann.  Eng.  Rul.  Cas.  626. 

Cas.  907;  Three  States  Lumber  Co.  v.  2.  See  infra,  par.  21. 
Blanks,  133  Fed.  479,  66  CCA. 
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derelict,  in  order  to  have  them  restored  to  the  rightful  owners,  such 
persons  are  denominated  salvors.*  If  the  property  of  an  individual 
on  land  be  exposed  to  the  greatest  peril,  and  be  saved  by  the  volun- 
•tary  exertions  of  any  persona  whatever;  if  valuable  gow^  be  rescued 
from  a  house  in  flames,  at  the  imminent  hazard  of  life  by  ike  salvor, 
no  remuneration  in  the  shape  of  salvage  is  allowed.  The  act  is  high- 
ly meritorious,  and  the  service  is  as  great  as  if  rendered  at  sea.  Yet 
the  claim  for  salvage  could  not,  perhaps,  be  supported.  It  is  certain- 
ly not  made.  Let  precisely  the  same  service,  at  precisely  the  same 
hazard,  be  rendered  at  sea,  and  a  very  ample  reward  will  be  be- 
stowed in  the  courts  of  justice.  It  has  baen  held  that  the  apparent 
prodigality  In  rewarding  services  rendered  at  sea,  often  much  exceed- 
ing tile  mere  risk  encountered  and  labor  employed,  is  intended  as 
an  inducement  to  render  them,  which  it  is  for  the  public  interests, 
and  for  the  general  interest  of  humanity,  to  hold  forth  to  those  who 
navigate  the  ocean.  It  is  perhaps  difficult,  on  any  other  principle, 
to  account  satisfactorily  for  the  very  great  difference  which  is  made 
between  the  reward  allowed  for  services  at  sea  and  on  land;  nether 
will  a  fair  calculation  of  the  real  hazard  or  labor  be  a  foundation  for 
such  a  difference;  nor  will  the  benefit  received  always  account  for  it.* 
Salvage  services  are  (1)  voluntary,  wherein  the  compensation  is  de- 
pendent upon  success;  (2)  rendered  under  a  contract  for  a  per  diem 
or  per  horam  wage,  payaUe  at  all  events;  or  (3)  under  a  contract  for 
a  compensation  payable  only  in  case  of  success.*  When  the  property 
is  brought  to  a  port  of  safety,  the  salvage  service  is  complete.* 

2.  Subjects  of  Salvage  Generally. — Irrespective  of  statutes,  it  seems 
to  be  uniformly  held  by  judges  and  writers  of  authority  that  the 
jurisdiction  as  to  salvage  is  exercised  in  respect  of  a  ship,  her  apparel, 
and  her  cargo;  of  freight  in  danger,  and  saved  by  reason  of  the  sav- 
ing of  the  ship  or  cargo;  and  of  flotsam,  jetsam,  or  ligan,  being  each 
of  them  part  of  the  cargo  of  a  ship.'  The  term  "salvage"  is  used  only 
in  relation  to  ships  and  vessels  and  their  cargoes,  or  those  things 
which  have  been  committed  to,  or  lost  in,  the  sea  or  its  branches,  or 
other  public  navigable  waters,  and  have  been  found  and  rescued.* 
The  words  "ships  and  vessels"  are,  however,  used  in  a  very  broad  sense 
to  include  all  navigable  structures  intended  for  transportation,  and 
the  word  "ship"  is  not  used  in  connection  with  salvage  service  in 
the  technical  sense  as  denoting  a  vessel  of  a  particular  rig.  In  popu- 

3.  Baker  v.  Hoag,  7  N.  T.  566,  69  .  6.  Post  v.  Jones,  19  How.  160,  16 
Am.  Dec.  431.  U.  S.  (L.  ed.)  618. 

4.  Mason  v.  Blainau,  2  Crancb  240,     7.  Note:  24  Eng.  Rnl.  Cas.  624. 

2  U.  S.  (L.  ed.)  266;  Tbe  Blackwall,  8.  Cope  t.  Vallette  Dry  Dock  Co., 
10  Wall.  1,  19  U.  S.  (L.  ed.)  870.  119  U.  S.  625,  7  S.  CL  336,  30  U.  8. 


6.  Tbe  Elfhda,  172  U.  S.  186,  IB  Note:  16  Ens.  RuL  Cio.  Ul. 
8.  Ct  146,  43  U.  8.  (L.  ed.)  413. 
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lar  language,  ships  are  of  different  kinds — barqucfl,  brigs/  schooners, 
sloops,  cutters.  The  word  includes  anything  floating  in  or  upon  the 
water,  built  in  a  particular  form,  and  used  for  a  particular  purpose. 
Barges  are  vessels  in  a  certain  sense;  and  as  the  word  "ship"  is  not 
used  in  a  strictly  uautieal  meaning,  but  is  used  in  a  popular  mean- 
ing,  it  has  been  held  that  a  barge  is  a  "ship"  which  may  be  an  object 
of  salvage  service.*  A  ship  or  vessel  used  for  navigation  and  com- 
merce, though  lying  at  a  wharf  and  temporarily  made  fast  thereto, 
as  well  as  her  furniture  and  cargo,  are  maritime  subjects,  and  are 
capable  of  reoeiving  salvage  service.^**  So  a  ship  laid  up  in  dry  dock 
may  be  the  subject  of  sEJvage.^'  But  a  fixed  structure^  such  as  a 
dry  dock,  not  used  for  the  purpose  of  navigation,  is  not  a  subject  of 
salvage  service,  any  more  than  is  a  wharf  or  a  warehouse  when  pro- 
jecting into  or  upon  the  water.  The  fact  that  it  floats  on  the  water 
does  not  make  it  a  ship  or  vessel,  and  no  structure  that  is  not  a  ship 
or  vessel  is  a  subject  of  salvage.  A  ferry  bridge  is  generally  a  floating 
structure,  hinged  or  chained  to  a  wharf.  This  might  be  the  subject 
of  salvage  as  well  as  a  dry  dock.  A  sailor's  floating  bethel  or  meet- 
ing house  moored  to  a  wharf,  and  kept  in  place  by  a  paling  of  sur- 
rounding  piles,  is  in  the  same  category.  It  can  ha^y  be  contended 
that  such  a  structure  is  susceptible  of  salvage  service.^*  There  can 
be  no  material  difference  whether  a  vessel  be  saved  from  sinking  or 
be  raised  after  having  sunk,  and  it  has  many  times  been  held  that 
a  sunken  vessel  or  cargo  is  the  subject  of  salvage.^*  Salvage  services 
are  not  limited  to  the  vessel  and  cargo,  but  extend  to  other  property 
saved  on  navigable  waters.  Salvage  may,  therefore,  be  awarded  for 
saving  a  passenger's  trunks  containing  valuable  property,  such  as 
silver  coin.'* 

3.  Saving  Life  as  Supporting  Claim  for  Salvage. — One  element  in- 
variably required  by  the  maritime  law  in  order  to  found  an  action 
for  salvage  is  that  there  must  be  something  saved  more  than  life, 
which  will  form  a  fund  from  which  salvage  may  be  paid;  in  other 
rirords,  for  the  saving  of  life  alone  without  the  saving  of  ship,  freight, 
or  cargo  salvage  is  not  recoverable.'*  However,  the  salvors'  humanity 

9.  Cope  T.  Vallette  Dry  Bock  Co.,  U9  U.  S.  625,  7  8.  Ct  336,  30  U.  S. 
U9  U.  S.  625,  7  S.  Ct.  336,  30  U.  S.  (L.  ed.)  SOL 

ed.)  501.  13.  Baker  v.  Hoag,  7  N.  Y.  556,  60 

10.  Cope  V.  Valletta  Dry  Doek  Co.,  Am.  Dee.  431. 

119  U.  S.  625,  7  S.  Ct.  336,  30  U.  S.  Noto:  134  A.  S.  R.  71L 

(L.  ed.)  601;  The  Jefferson,  215  U.  14.  Note:  24  Eng.  Rnl.  Caa.  627. 

S.  130,  30  8.  Ct.  54, 54  U.  8.  (L.  ed.)  15.  The  Benpor,  8  P.  D.  115,  62  L. 

125,  17  Ann.  Cas.  907.    '  J.  P.  48,  48  L.  T.  N.  S.  887,  31  W.  R. 

11.  The  Jefferson,  215  U.  S.  130,  640,  5  Asp.  M.        98,  24  Eng.  Rul. 


30  8.  Ct  54,  54  U.  S.  (U  ed.)  125. 
17  Ann.  Caa.  907. 

IS.  Cope  T.  Vallette  Dry  Dock  Co., 


Caa.  629. 
Note:  24  Eng.  Bol  Caa.  639,  641. 
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tlie  seller  of  the  tires,  who  did  not  retain  title  to  them,  hut  attempted 
to  secure  title  from  the  buyer  after  the  seller  of  the  machine  had 
retaken  possession.'  On  the  other  hand,  as  regards  new  and  separate 
parts  which  may  be  removed  from  the  chattel  without  detriment  to 
the  other  parts,  it  has  been  held  that  the  repairer  of  the  subject  matter 
of  a  conditional  sale  may  by  a  reservation  of  the  title  to  such  new 
parts  until  paid  for  retain  the  right  as  against  the  seller,  as  general 
owner  of  the  chattel,  to  retake  such  added  parts. 

772.  Transfer  of  Rights  by  Seller.— The  assignment  of  the  con- 
tract by  the  seller  carries  with  it  the  right  of  property,  together  with 
the  right  of  possession  for  condition  broken,  whether  the  default  be 
prior  or  subsequent  to  the  assignment.*'  And  the  transfer  by  indorse- 
ment of  the  purchase  money  note  which  contfuns  a  recital  of  the 
seller's  reservation  of  title  is  considered,  in  some  cases,  as  carrying 
the  seller's  title  as  an  incident  or  subrogating  the  transferee  to  the 
rights  of  the  seller.^*  It  has  been  held  that  the  unconditional  assign- 
ment of  a  note  without  recourse,  given  for  the  price  and  reciting  a 
retention  of  the  title  in  the  seller  until  the  price  is  paid,  does  not 
extinguish  the  security  but  the  assignee  is  subrogated  to  the  title,  which 
was  vested  in  the  seller  until  the  payment  of  the  price;  ^'  and  in  such 
a  case  it  is  said  that  the  rule  that  where  a  vendor  of  land  takes  notes 
for  the  purchase  money,  securing  their  payment  by  resen'ation  of 
title  in  himself,  which  notes  he  afterward  transfers  without  recourse, 
and  without  any  transfer  of  the  reser\ed  title,  to  a  third  person,  this 
operates  as  a  pa^'ment  of  the  purchase  money  and  extinguishes  the 
interest  of  the  vendor  in  the  land,  is  not  applicable  where  the  subject 
matter  of  the  sale  is  personalty.**  On  the  other  hand  the  view  is 
taken  in  other  cases  that  the  mere  transfer  of  a  purchase  money  note, 
especially  where  it  contains  no  recital  of  the  seller's  retention  of  title, 
will  not  carry  therewith  such  retention  of  title  or  subrogate 
the  transferee  to  the  rights  of  the  seller.**  Some  cases  hold  that, 
even  though  the  transfer  of  the  purchase  money  notes  may  not  vest 
the  title  absolutely  in  the  buyer,  yet  standing  alone  it  does  not  vest 
the  title  in  the  indorsee,  but  leaves  it  in  the  seller;  it  being  said  that 

9.  Blackwood  Tire,  etc.,  Co.  Auto  Co.,  127  Oa.  342,  66  S.  E.  436,  119  A. 
Storage  Co.,  133  Tenn.  515,  182  S.  S.  R.  340. 

W.   576,   Ann.    Cas.    1917C    1168,  Note:  37  Ii.R.A.(N.S.)  74. 

L.R.A.  1916E  254.  14.  Townaend  v.  Sonthem  Pioduet 

10.  Clark  v.  Wells,  45  Vt.  4, 12  Am.  Co.,  127  Oa.  342,  56  S.  E.  436,  119 
Rep.  187.  A.  S.  R.  340.  As  to  the  lien  of  a  voi- 

Notes:    L.R.A.1916E    257;    Ann.  dor  of  land  generally,  see  Vevdos  and 

Cas.  1917C  1171.  Purchaser. 

11.  Landigan  t.  Mayer,  32  Ore.  15.  Winton  Motor  Carriage  Co.  v. 
245,  51  Pac.  649,  67  A.  S.  R.  521.  Broadway  Automobile  Co.,  65  Wash. 

Note:  37  L.R.A.(N.S.)  73.  650,  118  Pae.  817,  87  L.R.A.(NA> 

12.  Note:  37  L.R.A.{N.S.)  72,  73.  71. 

13.  Townsend  v.  Southern  Product 
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a  mere  indorsement  cannot  constatute  a  sale  and  assignment  of  the 
property  in  the  subject  matter  of  the  conditional  sale.'*  While  ordi- 
narily it  would  seem  that  after  the  seller  has  transferred  the  purchase  * 
money  notes,  he  could  not  before  reacquiring  them  sue  in  replevin 
to  recover  possession  of  the  property  on  the  buyer's  default  in  pay- 
ment, his  right  to  do  so  has  been  upheld  on  the  theory  that  he  would 
hold  the  property  when  recovered  as  trustee  for  the  transferee."  And 
where  the  notes  contained  no  recital  of  the  reservation  of  the  title,  the 
seller  after  their  transfer  by  an  ordinary  indorsement  has  been  per- 
mitted himself  to  exercise  the  right  of  retaking  possession  on  the 
default  of  the  buyer,  his  liability  on  the  indorsement  being  considered 
a  sufficioit  interest  in  the  payment  of  the  notes  to  enable  him  to 
exercise  such  right.^**  Where  the  buyer  after  mortgaging  the  prop- 
erty transfers  his  interest  therein  subject  to  the  lien  of  the  mortgage, 
and  his  transferee  thereafter  takes  an  assignment  by  the  seller  of  his 
rights  and  interest  under  the  conditional  contract  of  sale,  the  title 
acquired  under  the  latter  assignment  is  not  subject  to  the  lien  of  the 
mortgage  but  the  assignee  acquires  all  the  rights  of  the  original  seller 
including  the  right  to  assert  such  title,  as  against  the  mortgagee  of  the 
buyer's  interest.'* 

Right  to  Retake  Possession 

773.  In  General. — ^Where  under  the  terras  of  the  contract  the  buyer 
is  entitled  to  the  possession  until  default  in  the  payments,  the  seller 
cannot  retake  possession  until  default  is  made  though  the  title  remains 
in  him ;  nor  can  his  interest  be  levied  on  under  execution  and  the 
possession  of  the  buyer  disturbed.*  After  default  on  the  part  of  the 
buyer  in  making  the  stipulated  payment  his  right  to  retain  possession 
is  lost,  and  the  seller  may  retake  possession,  and  a  fortiori  this  is  true 
where  the  terms  of  the  sale,  as  is  usually  the  case,  expressly  confer 
on  the  seller  the  right  immediately  to  retake  possession.*  According 

16.  Note:  37  L.R.A.(N.S.)  74.  Livestock  Co.  v.  Osier,  39  Mont.  244, 

17.  Note:  37  L.R.A.(N.S.)  74.  102  Pac.  325,  133  A.  S.  R.  558. 

18.  UcDonald  Automobile   Co.   ▼.  Note:  133  A.  S.  R.  565. 
Bieknell,  129  Tenn.  493,  167  S.  W.  1.  Biekentaff  v.  Doub,  19  Cal.  109, 
108,  Ann.  Cas.  1916A  265.   It  is  to  70  Am.  Dee.  204. 

be  noted,  however,  that  in  this  ease  S.  Flaherty  v.  Ginsberg,  135  la. 
the  reservation  of  title  is  treated  by  743,  110  N.  W.  1050, 13  L.R.A.(N.S.) 
the  court  as  in  the  nature  of  a  lien  132;  Frisoh  v.  Wells,  200  Mass.  429, 
merely,  and  therefore  will  not  release  86  N.  E.  776,  23  L.R.A.(N.S.)  144; 
tlie  buyer  from  liability  for  the  Tnfts  v.  D'Arcambal,  85  Mich.  48 
price.  N.  W.  497,  24  A.  S.  R.  79,  12  L.R.A. 

19.  Townsend  t.  Southern  Product  446;  Madison  River  Livestock  Co.  v. 
Co.,  127  Oa.  342,  56  S.  E.  436,  119  Oaler,  39  Mont  244, 102  Pae.  326,  133 
A.  S.  R.  340.  A.  S.  R.  668;  Pfeiffer  v.  Norman,  22 

20.  Biekerstaff  v.  Doub,  19  Cal.  N.  D.  168,  133  N.  W.  97,  38  L.R.A. 
100,  79  Am.  Dee.  204:  Madison  River  (N.S.)  801;  Frands  t.  Bofaart,  76 
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to  the  better  view,  as  the  right  to  retake  poaseasion  is  not  hfv^  on  a 
rescission  of  the  eale,  the  seller  is  not  required  before  inatitutiag 
replevin  to  tender  back  the  part  of  the  price  paid  or  notes  received ;  • 
in  some  cases,  however,  the  view  is  taken  that  the  seller  is  not  entitled 
to  recover  until  a  note  given  by  the  buyer  for  the  price  has  been 
surrendered,  or  sufficient  reason  given  for  its  non  product  ion.*  The 
seller  after  default  on  the  part  of  the  buyer  may  extend  the  lime  of 
payment  and  waive  his  right  to  retake  possession  for  such  default, 
and  his  promise  to  do  so,  even  though  no  additional  consideration  is 
given  therefor  aside  from  the  buyer's  promise  to  make  payment  at 
the  time  extended,  will  preclude  him  from  exercising  his  right  to 
retake  possession  before  the  expiration  of  the  extended  time.'  And 
if  the  purchase  money  is  payable  in  instalmenta,  a  large  portion  of 
which  has  been  paid,  and  the  seller  accepts  partial  payments,  after 
the  day  when  payment  should  have  been  completed,  he  cannot  retake 
the  goods  without  notice  and  without  demand  for  the  unpaid  balance 
of  the  price,  and,  in  such  case,  a  tender  of  the  amount  remaining  due 
is  sufficient  to  retain  in  the  buyer  the  right  of  possession.*  If  the 
contract  expressly  attaches  conditions  precedent  to  the  right  of  the 
seller  to  retake  possession  these  conditions  must  be  performed  before 
the  right  can  be  exercised.^  In  some  instances  statutes  have  been 
enacted  for  the  benefit  of  the  buyer  imposing  certain  duties  on  the 
seller  which  he  must  perform  before  exercising  his  right;*  and  it  is 
held,  on  the  grounds  of  public  policy,  that  the  buyer  is  not  bound 
by  a  waiver  of  such  performance  entered  into  at  the  time  of  the  sale.^ 
The  circumstances  may  be  such  that  the  right  of  the  seller  to  retake 
possession  must,  under  the  law  of  necessity,  give  way  and  cannot  be 
exercised  in  such  a  manner  as  unreasonably  to  expose  the  buyer  to 
physical  injury ;  so  it  seems  that  when  the  subject  matter  of  the  con- 

Ot«.  1,  147  Fac.  755,  143  Pae.  020,  As  to  the  right  of  the  buyer  to  re- 
L.R.A.1910A  922;  Seanor  v.  Me-  cover  partial  payments,  see  infra,  par. 
Laughlin,  165  Pa.  St.  150,  30  Ati.  717,  794. 

32  L.R.A.  467;  Kelley  Springfield  4.  Segriat  v.  Crabtree,  131  U.  S. 
Road  Roller  Co.  v.  Sclilimme.  220  Pa.  287,  0  S.  Ct  687,  33  U.  S.  (L.  ed.) 
St.  413,  69  Atl.  867,  123  A.  S.  R.  707.  125. 

Notes:  24  A.  S.  R.  84;  133  A.  S.  R.     Note:  38  L.R.A.(N.S.)  899. 
564;    32    L.R.A.    459;  38     L.R.A.      5.  Cole  v.  Hinea,  81  Md.  476,  32 
(N.S.)  891;  Ann.  Cas.  1917D  464.      Atl.  196,  32  L.R.A.  455. 

3.  Tufts  V.  D'Arcambal,  85  Mich.      Note:  13  L.R.A.(N.S.)  1132. 
185,  48  N.  W.  497,  24  A.  S.  R.  79,  12      6.  People's  Furniture,  etc.,  Co.  v. 
L.R.A.  446;  C.  W.  Raymond  Co.  v.  Crosby,  57  Neb.  282,  77  N.  W.  658, 
Kahn,  124  Minn.  426,  145  N.  W.  164,  73  A.  S.  R.  504. 
51  L.R.A.(N.S.)  251;  Madison  River     7.  Note:  133  A.  S.  R.  5G9. 
Livestock  Co.  v.  Osier,  39  Mont.  244,      8.  Note:  38  L.R.A.(N.S.)  809. 


Notes:  133  A.  S.  R.  570;  32  L.RA.  486,  73  N.  E.  G56,  105  A.  S.  B.  417. 
461;  38  LJt.A.(N.S.)  897,  898;  61     Note:  133  A.  S.  R.  669. 
L.R^.(N.S.)  262. 


102  Pae.  325,  133  A.  S.  R.  558. 


9.  Desseau  v.  Holmes,  187  Man. 


480 


24  a  C.  L. 


SALES 


S  774 


ditional  sale  is  household  furniture,  the  right  of  the  seller  to  retake 
possession  cannot  be  exercised  if  the  conditions  are  such  that  on 
account  of  the  illness  of  the  buyer  or  membexs  of  his  family,  the 
taking  at  the  time  will  necessarily  expose  such  persons  to  increased 
iond  imniinent  danger,  and  if  notwithstanding  such  fact  the  right  is 
exercised  the  seller  will  be  liable  for  the  resulting  damages.'*  Still 
the  mere  fact  that  the  buyer  or  a  member  of  his  family  is  suffering 
from  some  degree  of  ill  health,  and  needs  the  furniture,  such  as  a 
bed,  does  not  make  wrongful  the  retaking  of  it  for  failure  to  comply 
with  the  contract,  unless  such  person's  helplessness  and  need  are 
such  that  to  deprive  him  of  the  bed  will  expose  him  to  increased  sick- 
ness and  suffering,  and  such  fact  must,  or  ought  to,  be  known  to  the 
person  removing  the  property.'* 

774.  Effect  of  Breach  of  Contract  by  Seller. — ^If  the  buyer  has  paid 
nr  satisfied  the  claim  for  the  purchase  price  this  will  of  course  under 
the  terms  of  the  sale  vest  the  title  in  him  and  defeat  any  riglit  on  the 
part  of  the  seller  to  retake  possession.  And  it  is  held,  in  some  coses, 
that  where  the  seller  brings  replevin  for  the  goods  on  the  ground  of 
a  default  on  the  part  of  the  buyer  in  making  the  required  paymenta, 
the  buyer  may  set  up  in  extinguishment  or  diminution  of  the  seller's 
claim  for  the  unpaid  price  a  claim  for  a  breach  of  warranty  by  Uie 
f»eller  or  the  like  growing  directly  out  of  the  sale,  with  offer  to  pay 
the  balance."  In  arriving  at  this  result  reliance  has  been  placed  on 
the  provision  of  the  so-called  Uniform  Sales  of  Goods  Act  that  where 
there  is  a  breach  of  warranty  by  the  seller,  the  buyer  may  at  his 
election  "accept  or  keep  the  goods  and  set  up  against  the  seller  the 
breach  of  warranty  in  diminution  or  extinction  of  the  price/*  and 
the  court  has  refused  to  limit  the  scope  of  this  provision  to  the  cafe 
.where  the  seller  sues  for  the  price.'*  It  is  to  be  noted,  however,  that 
this  provision  merely  announces  the  generally  accepted  rule  as  to 
recoupment  in  actions  for  the  price.'*  In  other  cases,  however,  on  the 
ground  that  a  claim  in  recoupment  or  a  counterclaim  cannot  be  set 
up  in  replevin  or  detinue,  the  right  of  the  buyer  to  set  up  in  defense 
of  tlie  seller's  action  a  counterclaim  for  breach  of  contract  on  the 
seller's  part  is  denied,  though  the  amount  of  the  damages  so  claimed 

10.  Flaherty  v.  Ginsberg,  135  la.  60  A.  S.  R.  502;  Peuser  v.  Marsh,  218 
743.  110  N.  W.  1050,  13  L.It.A.(N.S.)  N.  Y.  505.  113  N.  E.  494,  Ann.  Cas. 
1132.   As  to  the  analogous  liability  of  lt)18B  913. 

a  landlord  who  in  inclement  weather  Notes:  133  A.  S.  B.  673;  24  L.R,A. 
ejects  an  overholding  and  sick  tenant,  (N.S.)  748. 

see  Landlobd  and  Tenant,  vol.  16,  p.  As  to  recoupment  by  the  buyer  in  ac- 
1180.  tions   for   the  price  generally,  see 

11.  Flaherty  v.  (Hnsberg,  135  la.  supra,  par.  371  et  seq. 

743,  110  N.  W.  1060,  13  L.R.A.(N.S.)  13.  Peuser  v.  Marsh,  218  N.  T.  505, 
U32.  113  N.  £.  494,  Ann.  Cas.  1918B  913. 

12.  McKean  t.  John  Mathews  Ap-     14.  See  supra,  par,  373 
paratin  Co.,  74  Miss.  119,  29  So.  860, 
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exceeds  the  iinpaid  price.'*  Again,  it  has  been  held  that  tiiough  a 
counterclaim  could  be  set  up  if  the  amount  is  sufficient  to  satisfy  the 
amount  of  the  unpaid  price,  as  this  would  defeat  the  seller's  right  to 
possession,  still,  where  the  amount  of  the  counterclaim  does  not  equal 
the  amount  of  the  unpaid  price,  it  cannot  be  set  up,  as  even  if  allowed 
it  would  not  defeat  the  seller's  right  to  possession.*'  It  has  been  held 
that  a  court  of  equity  will  not  enjoin  the  seller  from  prosecuting  an 
action  of  detinue  to  recover  from  the  buyer  a  chattel,  sold  and  de- 
livered on  condition  that  the  title  thereto  was  to  remain  in  the  seller 
until  it  was  fully  paid  for,  on  the  ground  that  he  has  broken  his  con- 
tract, thereby  entitling  the  buyer  to  a  right  of  action  for  damages, 
though  such  breach  of  contract  is  no  defense  to  the  action  at  law.*' 

775.  Waiver  of  Right  to  Retake  Possession  Generally. — ^The  seller 
may,  in  case  of  a  sale  with  reservation  of  title  until  the  price  ia  paid, 
have  inconsistent  remedies  to  enforce  his  rights  under  the  contract, 
the  one  based  on  the -passing  of  the  title  to  the  buyer,  the  other  on  ^e 
title  remaining  in  him,  and  his  resort  to  the  former  remedy  will  ordi- 
narily preclude  his  subsequent  assertion  of  title  under  the  reservation 
or  retention  of  title.*®  To  constitute  an  election  of  remedies  preventr 
ing  the  seller  from  asserting  his  title  the  remedy  resorted  to  must 
have  been  one  which  could  have  been  made  available,  and  therefore 
if  the  remedy  resorted  to  was  one  which  must  be  wholly  abortive 
although  based  on  the  theory  that  the  title  vested  in  the  buyer,  it 
will  not  preclude  the  seller  from  asserting  his  title  under  the  con- 
ditional sale,  as  the  fact  that  a  party,  through  mistake,  attempts  to 
exercise  a  right  to  which  he  is  not  entitled  does  not  prevent  his  after- 
wards exercising  one  which  he  had  and  still  has  unless  barred  by 
the  previous  attempt.'* 

776.  Effect  of  Action  for  Price  Generally.^ — The  right  of  the  seller 
to  retake  possession  and  his  right  to  enforce  the  liability  of  the  buyer 

15.  Bearing  Water,  etc.,  Co.  v.  Warner  Elevator  Mfg.  Co.,  79  W. 
Thompson,  156  Mich.  365,  120  N.  W.  Ya.  216,  90  S.  E.  674,  L.R.A.1917G 
801,  24  L.R.A.CN.S.)  748;  Charles-  75. 

ton  Hardware  Co.  v.  Warner  Elevator  18.  Van  Winkle  v.  Crowell,  146  U. 
Mfg.  Co.,  70  W.  Va.  216, 80  S.  B.  674,  S.  42,  13  S.  Ct.  18,  36  U.  S.  (U  ed.) 
L.R.A.1917C  75.  See  also  Singer  880;  Crompton  v.  Beach,  62  Conn.  25, 
Mfg.  Co.  T.  Smith,  40  S.  C.  529,  19  25  Atl.  446, 36  A.  B.  £.  323, 18  L.RA. 
S.  £.  132,  42  A.  S.  R.  897.  187;  Winton  Motor  Carriage  Co.  v. 

Notes:  24  L.RA.(N.S.}  748;  Ann.  Broadway  Automobile  Co.,  65  Wash. 
Caa.  1918B  914.  650, 118  Pac.  817,  37  L.R.A.(N.S.)  71. 

As  to  whether  a  eounterdaim  may     Note:  Ann.  Cas.  1917D  464. 
be  set  up  in  an  aetion  of  detinue  or     19.  Bieree  v.  Hntchins,  205  U.  S. 
replevin,  see  Sxt-off  and  Counteb-  340,  27  S.  Ct.  624,  61  U.  S.  (L.  ed.) 
CLAiu,  par.  32.  828. 

16.  Zimmerman  v.  Sunset  Lumber     Note:  19  L.R.A.(N.S.)  14L 

Co.,  57  Ore.  309,  111  Pae.  690,  Ann.  As  to  mistake  as  affecting  dection 
Cas.  1913A  103,  32  L.R.A.(N.S.)  123.  of  remedies  generally,  see  EhS(mos 

17.  Charleston   Hardware   Co.   v.  of  Reusduss,  vol  9,  pp.  962-963. 
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for  the  price  under  his  absolute  promise  to  pay  the  same  are  incon- 
sistent and  not  cumulative  remedies,  and  ordinarily  ,  (be  election  of 
the  seller  to  resort  to  the  latter  is  held  a  waiver  of  any  right  thereafter 
to  retake  possession,  as  the  election  to  resort  to  such  remedy  transfers 
and  confirms  the  title  in  the  buyer;  and  this  has  been  hdd  true 
though  the  contract  provided  that  the  title  should  remain  in  the  seller 
until  the  price  was  fully  paid  and  a  bill  of  sale  given.^  So  where,  on 
the  insolvency  of  the  buyer,  the  seller  proved  his  claim  for  the  unpaid 
part  of  the  price,  and  recovered  a  dividend  from  the  estate,  it  has 
been  held  that  he  could  not  thereafter  assert  any  right  to  retake 
possession,'  and  the  same  has  been  held  true  where  the  seller  proved 
iiis  claim  for  the  price,  as  a  general  claim,  against  the  estate  of  the 
buyer  in  bankruptcy.'  Likewise,  where  the  seller  brought  an  action 
for  the  price,  arresting  and  holding  the  body  of  the  buyer  until  he 
released  himself  by  taking  the  statutory  oath,  it  has  been  held  that 
he  was  precluded  from  thereafter  maintaining  replevin  for  the  prop- 
erty though  he  failed  to  enter  the  writ  in  the  first  action.*  Though 
the  action  was  for  only  a  part  of  the  price  due  at  the  time  of  the  action, 
this  will  not  prevent  it  from  operating  as  a  vesting  of  the  title  in  the 
buyer  and  preclude  the  seller  from  retaking  possession  on  the  default 
of  the  buyer  in  paying  later  instalments,  as  there  cannot  be  any  dif- 
ference in  principle  whether  the  action  brought  upon  the  contract 
is  for  the  total  balance  of  the  price,  or  for  a  portion  thereof.  In  either 
case  the  action  is  based  upon  the  vesting  of  title  in  the  buyer,  and  this 
is  what  constitutes  the  election.*  And  it  is  held,  where  the  contract 

20.  Crompton  v.  Beach,  62  Conn.  1916A  925;  1  Ann.  Caa.  268;  16  Ann. 
25,  25  Atl.  446,  36  A.  S.  R.  323,  18  Cas.  1057;  Ann.  Caa.  1917D  485. 
L.R.A.  187;  American  Process  Co.  v.  The  corollary  of  this  rule  is  also 
Florida  White  Pressed  Brick  Co.,  56  true  and  the  retaking  of  possession  is 
Fla.  116,  49  So.  942,  16  Ann.  Caa.  generaUy  held  a  waiver  of  the  seiler'a 
1054;  Peasley  v.  Noble,  17  Idaho  68b,  right  thereafter  to  recover  the  unpaid 
107  Pac.  402,  134  A.  S.  R.  270,  27  part  of  the  price.  See  infra,  par.  785. 
L.R.A.(N.S.)  216;  Frisch  v.  Wells,  1.  Frisch  v.  Wells,  200  Mass.  429, 
200  Mass.  429,  86  N.  E.  775,  23  86  N.  E.  775,  23  L.R.A.(N.S.)  144. 
L.R.A.  (N.S.)  144;  Chase  v.  Kelly,  See  also  Eilers  Music  House  v.  Doug- 
125  Minn.  317, 146  N.  W.  1113,  L.R.A.  lass,  90  Wash.  683,  156  Pac.  937, 
1916A  912;  Francis  v.  Bohart,  76  L.R.A.1916E  613. 
Ore.  1,  143  Pac.  920;  147  Pac.  765,  2.  Crompton  v.  Beach,  62  Conn.  25, 
L.R.A.1916A  922;  Winton  Motor  25  AU.  446,  36  A.  S.  R.  323,  IS 
Carriage  Co.  t.  Broadway  Automo-  L.R.A.  187. 

bile  Co.,  65  Wash.  650,  118  Pac.  817,  3.  American  Process  Co.  v.  Florida 
37  L.R^.(N.S.)  71;  Eilers  Music  White  Pressed  Brick  Co.,  56  Fla.  116, 
House  v.  Douglass,  90  Wash.  683,  156  47  So.  942,  16  Ann.  Cas.  1054. 
Pac.  937,  L.R.A.1916E  613;  Norman  4.  Frisch  v.  Wells,  200  Mass.  429, 
v.  Meeker,  91  Wash.  534,  168  Pac.  78,  86  N.  E.  775,  23  L.R.A.(N.S.)  144. 
Ann.  Cas.  1917D  462.  6.  Filers  Music  House  v.  Douglass, 

Notes:  50  A.  S.  R.  37;  32  L.R.A.  90  Wash.  683,  156  Pac  937,  LJLA. 
463;  23  LJl»A.CN.S.)   144;  L.B.A.  1916£  613. 
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of  sale  is  entire,  that  the  institution  of  an  action  for  the  price  of  a 
part  of  the  articles  will  confirm  the  title  in  the  buyer  to  all  of  the 
articles  embraced  in  the  contract.*  On  the  other  hand  the  broad  view 
is  taken,  in  some  cases,  that  merely  bringing  an  action  by  the  seller 
for  the  price  and  prosecuting  it  to  judgment  do  not  waive  the  right 
to  retake  the  property.'  The  reason  given  for  this  is  that  the  seller 
has  the  right  to  receive  the  price,  and  the  judgment  merely  preaerves 
the  obligation  of  the  buyer's  promise  to  make  payment  by  putting  it 
in  another  form,  and  there  is  no  inconsistency  between  an  attempt 
to  get  the  money  and  a  reservation  of  title  if  the  attempt  ia  not 
successful;  and  that  in  asserting  title  the  seller  does  not  treat  the 
contract  as  void  in  its  inception,  but  it  is  treated  as  subsisting,  and 
enforced  according  to  its  terms.®  It  has  been  held  that  where  the 
seller  has  taken  possession  and  afterward  brings  suit  on  the  purchase 
money  notes  this  confirms  the  title  in  the  buyer  at  his  election  and 
the  seller's  continued  possession  becomes  wrongful ;  still  the  bringing 
of  such  action  does  not  relate  back  so  as  to  render  the  seller's  posses- 
sion prior  thereto  wrongful.' 

777.  Special  Provisions  as  Affecting  Rule. — The  parties  may  ex- 
pressly provide  that  the  institution  of  an  action  by  the  seller  for  the 
price  shall  not  affect  his  right  to  retake  possession,  and  effect  will  be 
given  thereto.**  And  it  is  held  that  where  the  contract  provides  thai 
the  title  to  the  property  sold  is  to  remain  in  the  seller  until  the  pur- 
chase price,  with  interest  thereon  and  any  judgment  rendered  there- 
for, is  paid  in  full,  the  seller,  on  default  of  the  buyer,  may  prosecute 
to  judgment  on  action  for  the  price,  and  title  will  not  pass  until  such 
judgment  is  paid,  and  therefore  until  then  the  seller  may  retake 
possession.*'  So,  under  a  contract  providing  that  the  buyer  shall  give 
notes  for  the  price,  the  title  to  remain  in  the  seller  until  a  mortgage  is 
given  on  the  property  sold  to  secure  such  notes  or  the  price  is  paid, 
it  has  been  held  that  the  seller  may,  upon  the  failure  of  the  buyer  to 
give  such  mortgage,  recover  judgment  on  the  notes  and  subsequently 
recover  the  goods  by  replevin.^*  Where,  under  the  terms  of  the  con- 

6.  Francis  v.  Bohart,  76  Ore.  1,  143  nndecided  the  qneetion  as  to  the  effect 
Pac.  920,  147  Pac.  755,  L.R.A.1916A  of  a  recovery  of  judgment,  by  way  of 
922.  anticipation  for  the  entire  purchase 

7.  Ratehford  v.  Cayuga  County  price,  under  an  election  to  declare 
Cold  Storage,  etc.,  Co.,  217  N.  Y.  565,  due  future  inatolments). 

112  N.  E.  447,  L.R.A.1916E  615.  9.  Chase  v.  Kelly,  125  Minn.  317, 

Notes:  23  UR.A.(N.S.)  145;  L.R.A,  146  N.  W.  1113,  L.R.A.1916A  913. 

1916A  925;  Ann.  Cas.  1917D  466.  10.  Note:  L.R.A.1916A  925. 

8.  Ratehford  v.  Cavuga  Countv  11.  Notes:  23  LJLA.(N.8.)  145; 
Cold  Storage^  etc.,  Co.,  217  N.  T.  565,  L.R.A.1916A  925. 

112  N.  E.  447,  L.R.A.1916E  615  (the  12.  Campbell  Printing  Press,  etc, 
oourt,  however,  in  this  case,  which  Co.  v.  Rockaway  Pub,  Co.,  56  N.  J. 
involved  a  recovery  of  judgment  for  L.  676,  29  Atl.  681,  44  A.  S.  R.  410. 
the  overdue  inatalments  only,  leaves     Note:  1  Ann.  Gas.  268. 
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tract,  the  seller,  on  the  nonpayment  of  a  note  giv«n  fov  the  parchase 
price,  was  entitled  to  resume  possession  of  the  property  sold  and  to 
consider  all  payments  made  as  for  the  use  of  the  property  while  in 
the  hands  of  the  buyer  and  it  was  further  agreed  that  on  the  retaking 
of  possession  the  note  should  be  surrendered  and  canceled,  it  was  held 
that  the  seller  could  not,  after  maintaining  a  proceeding  to  collect 
the  note  and  receiving  a  dividend  by  virtue  of  such  proceeding, 
sustain  an  action  of  replevin  to  recover  the  property,  as  the  dividends 
so  received  were  not  to  be  considered  as  on  the  same  basis  as  voluntary 
payments.'* 

778.  Attempt  to  Enforce  Mechanic's  Lien. — The  better  view  seems 
to  be  that  a  mechanic's  lien  may  be  enforced  for  the  price  of  materials, 
though  they  are  furnished  under  a  contract  which  provides  that  the 
title  thereto  shall  remain  in  the  seller  until  paid  for;  and,  on  the 
theory  that  the  right  to  such  a  lien  implies  that  the  title  has  passed, 
it  has  been  held  that  the .  institution  of  proceedings  to  enforce  the 
lien  is  .inconsistent  with  the  title  remaining  in  the  seller,  and  his 
resort  thereto  will  preclude  his  subsequent  assertion  of  title  under  the 
reservation  in  the  contract  of  sale.'*  On  the  other  hand  it  has  been 
held  that  the  seller  does  not,  by  instituting  wholly  abortive  proceedings 
to  enforce  a  materialman's  lien,  based  upon  the  mistaken  theory  that 
the  title  has  passed  to  the  buyer,  make  an  election  which  prevents  him, 
after  the  dismissal  of  such  proceedings,  from  bringing  suit  in  replevin 
based  on  the  theory  that  the  title  still  remains  in  him."  And  the 
view  has  been  taken  that,  though  a  claim  for  a  mechanic's  lien  may 
be  enforced  for  the  price  of  materials  or  the  like  sold  under  a  contract 
reserving  title  in  the  seller  until  the  price  is  paid,  the  resort  to  such 
proceedings  is  not  inconsistent  with  the  rights  of  the  seller  under 
his  reservation  of  title  and  docs  not  preclude  him,  upon  the  dismissal 
of  the  mechanic's  lien  proceeding  without  having  gained  any  benefit 
therefrom,  from  asserting  his  right  as  seller  to  retake  possession,  as 
the  assertion  of  the  right  of  the  lien  does  not  necessarily  imply  that 
the  buyer  has  acquired  absolute  title  to  the  materials  constituting  the 
basis  of  the  lien,  but  only  that  he  has  acquired  the  title  necessary  to 
its  creation  which  may  be  such  an  interest  or  title  as  the  buyer  under 
a  conditional  sale  acquires.'' 

13.  Crompton  v.  Beach,  62  Conn.  S.  Ct.  18,  36  U.  S.  (L.  ed.)  880  (fol- 
25,  25  Atl.  446,  36  A.  S.  R.  323,  18  lowing  an  Alabama  case).    See  also 


14.  Warner  Elevator  Mfg.  Co.  v.  S.  268,  36  S.  Ct  50,  60  U.  S.  (L.  ed.) 
Capitol  Invest.,  etc.,  Ass'n,  127  Mich.  275. 

323.  86  N.  W.  828,  89  A.  S.  R.  473.  Notes:  23  L.R.A.(N.S.)  145,  146; 

15.  Ratchford  v.   Cayuga  County  Ann.  Cas.  1917D  466. 

Cold  Storage,  etc.,  Co.,  217  N.  Y.  565,  16.  Bierce  v.  Hutehins,  206  U.  & 

112  N.  B.  447,  L.R.A.1916E  615  (re-  340,  27  S.  Ct.  624^  51  U.  S.  (U  eij 

f erring  to  an  earlier  ease) ;   Van  828. 

Winkle  v.  Cromwell,  146  U.  S.  42, 13  17.  Warner  Elevator  Mf^.  Ca  t. 


L.R.A.  187. 


Bailey  v.  Baker  Ice  Mach.  Co.,  239  U. 
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t79.  ExerdM  of  Right  to  Retake  Possession  Generally. — On  this 
default  of  the  buyctr  the  sdler  may,  ordinarily,  exercise  his  right  to 

retake  poesession  without  resort  to  ihe  courts^^  And  it  is  said  that 
the  seller  has  an  implied  irrevocable  license  to  enter  the  buyer's  prem- 
ises and  remove  the  goods  on  breach  of  the  contract;  and,  a  fortiori, 
if  the  right  so  to  reenter  is  expressly  reserved  to  the  seller  it  cannot 
be  revoked  by  the  buyer  and,  after  an  attempted  revocation,  it  may 
be  exercised  without  liability  to  the  buyer  for  trespass."  It  is  gen- 
erally held  that,  if  the  seller's  right  to  enter  and  remove  the  subject 
matter  of  the  sale  is  resisted,  he  may  use  such  force  as  is  necessary, 
without  being  liable  civilly  to  the  buyer;*  and,  a  fortiori,  the  fact 
that  the  seller  by  a  falsehood  obtains  entrance  to  the  premises  of  the 
buyer,  the  right  to  enter  and  remove  the  property  being  expressly 
reserved,  will  not  render  his  entrance  a  trespass.*  Where  the  seller 
or  his  servant  has  entered  on  the  premises  of  the  buyer  and,  with  her 
c<mBent,  taken  possession  of  the  chattel,  he  is  not  guilty  of  assault  in 
removing  the  buyer  from  the  property  upon  which  she  has  sat  down 
in  an  efifort  to  regain  the  possession  and  prevent  the  removal,  if  no 
more  force  is  used  than  is  necessary  to  effect  that  result.'  On  the 
other  hand,  it  has  been  held  that  the  seller  has  no  right  to  enter  into 
the  buyer's  dwelling  without  his  consent  for  the  purpose  of  retaking 
possession  of  the  property  unless  the  right  so  to  enter  is  expressly 
reserved.*  And  in  some  cases  the  right  of  the  seller  to  use  force  in 
retaking  possession  is  denied,  though  the  right  to  enter  and  take  the 
goods  is  reserved  in  the  contract,  and  he  is  required  to  resort  to  the 
courts  when  the  buyer  refuses  to  consent  to  his  entry  and  the  exercise 
of  his  right  to  repossess  himself  of  the  chattels.**  The  seller  may 
render  himself  liable  in  tort  if  he  exercises  his  right  to  retake  posses- 
sion in  an  unreasonable  manner ;  *  thus  he  is  civilly  liable  if  he  uses 


Capitol  Invest.,  etc,  Ass*n;  127  Mich.  1.  W.  T.  Walker  Fupniture  Co.  v. 

323,  86  N.  W.  S28,  89  A.  S.  R.  473.  Dyson,  32  App.  Caa.  (D.  C.)  90;  19 

Notes:  62  L.R.A.(N.S.)  564;  L.R.  L.R.A.(N.S.)  606;  Lambert  v.  Robin- 

A.  1916A  925.  son,  162  Mass.  H  37  N.  E.  763,  44  A. 

18.  W.  T.  Walker  Furniture  Co.  v.  S.  R.  326. 

Dyson,  32  App.  Caa.  (D.  C.)  90,  19  Notes:  19  L.R.A(N.S.)  606;  L.R.A. 

L.R.A.(N.S.)  606.  1015F  673. 

Notee:  133  A.  S.  B.  667;  19  LJIA.  2.  North  t.  Williama,  120  Pa.  St. 

<N.S.)  606.  109,  13  AU.  723,  6  A  S.  a  095.  As 

19.  Note:  89  Am.  Deo.  128.  to  what  constitutes  a  trespass  general' 

20.  W.  T.  Walker  Furniture  Co.  v.  ly,  see  Trbspass. 

Dyson,  32  App.  Cas.  (D.  C.)  90,  10  3.  Biggo  v.  Seufferlein,  164  la.  241, 

L.R.A.(N.S.)  606;  Lambert  v.  Robin-  145  N.  W.  507,  L3.A.1915F  673. 

son,  162  Mass.  34,  37  N.  E.  753,  44  4.  Notee:  88  Am.  Dee.  128;  133  A. 

A.  S.  R.  326.  See  also  Smith  t.  Hale,  S.  R.  567. 

158  Mass.  178,  33  N.  E.  493,  35  A.  S.  6.  Notes:    19    L.R.A.(N.S.)  607; 

B.  485;  North  t.  Williams,  120  Fa.  L.R.A.1916F  676. 

St.  109,  13  AtL  723,  6  A.  8.  B.  695.  6.  Flaherty  v.  Oiasberg,  135  la. 
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unnecessary  force  in  Uie  exercise  of  his  reeerved  right  to  enter  on  the 
premises  of  the  buyer  and  retake  the  chattel  sold.^  The  right  of  the 
seller  to  retake  possession  may,  under  particular  circumstances,  be 
subordinate  to  the  rights  of  the  buyer  arising  out  of  the  necessity  of 
protecting  Uie  life  or  health  of  himself  or  members  of  his  family.^ 

780.  Replevin. — ^The  seller  may  on  the  default  of  the  buyer  enforce 
his  right  to  retake  possession  by  an  action  of  replevin ; '  and  the  fact 
that  the  subject  matter  of  the  sale  is  a  fixture  annexed  to  the  realty 
but  removable  aa  between  the  seller  and  the  buyer  does  not  affect 
the  right  of  the  seller  to  recover  possession  of  the  same  by  replevin. 
It  seems  that  a  previous  demand  for  the  possession  is  not  essential 
before  the  institution  of  an  action  of  replevin  by  the  seller,  whose 
right  to  possession  has  become  absolute  on  the  default  of  the  buyer." 
If,  however,  a  demand  for  payment  is  necessary  to  place  the  buyer  in 
default  and  entitle  the  seller  to  possession  such  demand  must  be  made 
before  replevin  will  lie,**  as  where,  after  default  in  payment  of  the 
price,  the  seller  has  received  partial  payment  with  the  understanding 
that  fiuther  time  should  be  given  the  buyer  within  which  to  make 
payment.**  For  the  reason  that  the  buyer's  possession  is  not  wronpfu! 
until  a  demand  for  the  possession  by  the  seller  is  made,  it  is  held  in 
a  number  of  cases  that  the  seller  must  demand  a  surrender  of  the 
possession  before  instituting  his  action  of  replevin ;  ^*  still  in  such  a 
case  it  also  seems,  under  the  general  principles  governing  replevin, 
that  the  absolute  denial  of  the  seller's  right  to  possession  will  con- 
stitute a  waiver  of  the  nec^ity  for  a  prior  demand." 

781.  Detinue  and  Trover. — ^The  seller  may  enforce  his  right  to 
possession  by  an  action  of  detinue."  By  reason  of  his  retention  of 

743,  UO  N.  W.  1060,  13  L.B.A.(N.S.)  (Tenn.)  439,  40  Am.  Rep.  20. 

1132.  12.  People's  Famiture,  etc.,  Co.  v. 

Note:  13  LJl.A.(N.S.)  1132.  Crosby,  67  Neb.  282,  77  N.  W.  658, 

7.  Lambert  v.  Robinson,  162  Haas.  73  A.  S.  R.  504. 

34,  37  N.  E.  753,  44  A.  S.  R.  326.  Note:  133  A.  S.  R.  572. 

Notes:    19     LR.A.{K.S.)    607;  Aa  to  when  demand  is  necessary 


9.  Hollenberg  Music  Co.  v.  Barron,  18.  People's  Furniture,  etc.,  Co.  v 

100  Ark.  403,  140  S.  W.  582,  Ann.  Crosby,  57  Neb.  282,  77  N.  W.  668, 

Cm.  1913C  659,  36  L.  R.  A.  (N.S.)  73  A.  S.  R.  504. 

694;  Friscb  v.  Wells,  200  Mass.  429,  Note:  133  A.  S.  R.  572. 

86  N.  E.  775,  23  L.R.A.(N.S.)  144;  14.  Notes:  133  A.  S.  E.  671;  39 

Singer  Mfg.  Co.  v.  Cole,  4  Lea  (Tenn.)  L.  R.  A.  462. 

439,  40  Am.  Rep.  20;  Page  v.  Urick,  16.  See  Replevin,  toI.  23,  p.  888,  as 

31  Wash.  601,  72  Pae.  454,  96  A.  S.  to  waiver  of  necessity  for  demand  in 


Notes:  89  Am.  Dec.  128;  133  A.  8.     16.  Cable  Co.  v.  Griffltts,  160  Ala. 


LR.A.1915F  674. 
8.  See  supra,  par.  773. 


before  instituting  replevin,  see  gen- 
erally, Replevin,  toI.  23,  p.  888  et  seq 


B.  924. 


replevin. 


B.  568  ;  32  L.R.A.  459. 

10.  Page  V.  tJrick,  31  Wash.  601,  72 
Pac.  454,  96  A.  S.  R.  924. 

11.  Singer  Mfg.  Co.  v.  Cola,  4  Lea 


315,  49  So.  677,  135  A.  S.  R,  100. 
Note:  32  L.  R.  A.  460. 
See  generally,  BsFiHUii  voL  9,  p. 
148  et  seq. 
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the  legal  titles  the  seller  may  maintain  trover  af^inst  either  the  buyer 
or  a  third  person  for  the  converBion  of  the  subject  matter  of  the  sale 

if  hia  right  to  retake  possession  is  wrongfully  denied."  And  it  is 
the  gericral  rule  that,  if  the  buyer  transfers  the  property,  as  distin- 
guished from  his  special  interest  therein,  to  a  third  person,  either  by 
a  sale  or  mortgage,  before  performance  of  the  stipulated  conditions, 
ho  makes  himself  liablie  for  a  conversion."  Likewise  the  purchaser 
from  or  mortgagee  of  the  buyer  who  takes  or  attempts  to  exercise 
rights  in  the  property  inconsistent  with  the  rights  of  the  seller  is  also 
guilty  of  a  conversion,"  and  it  is  held  that  a  purchaser  in  good  faith 
from  the  buyer,  if  he  sells  the  property  again,  is  liable  for  a  con- 
version.*** This,  however,  presupposes  that  the  purchaser  from  or 
mortgagee  of  the  buyer  does  not  acquire  title  free  from  the  seller's 
reservation  of  title.'  An  action  of  trover  may  be  commenced  by  the 
seller  at  the  time  the  conversion  takes  place,  although  the  payments 
under  the  contract  of  sale  may  not  have  matured.*  The  authorities 
are  not  in  accord  as  to  the  measure  of  damages,  recoverable  by  the 
seller,  in  trover  against  one  claiming  under  the  buyer.  In  some 
cases  the  view  is  taken  that  the  seller  cannot  recover  to  exceed  the 
amount  of  the  unpaid  purchase  price; '  in  other  cases  it  is  held  that 
the  seller  may  recover  the  full  value  of  the  property.*  In  no  case 
should  the  seller  be  permitted  to  recover  more  than  tiie  value  of  the 

17.  Ivers,  etc.,  Co.  v.  Allen,  101  Me.  another  constitutes  conversion,  see 
218,  63  Atl.  735,  115  A.  S.  R.  307,  generally,  Tboveb.  As  to  the  liability 
8.  Ann.  Caa.  128;  Friseh  v.  Wells,  200  of  an  agent,  wbo  sells  the  property  of 
Mass.  429,  86  N.  E.  775,  23  L.R.A.  another,  to  the  latter  for  conversion, 
(N.S.)   144;  Warner  Elevator  Mfg.  see  supra,  par.  699. 

Co.  V.  Capitol  Invest.,  etc.,  Ass'n,  127  1.  Note:  8  Ann.  Cas.  129.  See 
Mich.  323,  86  N.  W.  828,  89  A.  S.  R.  supra,  par.  752  et  seq.,  as  to  the 
473;  Woodd  v.  Nichols,  21  R.  I.  537,  validity  generally  of  the  reservation 
45  Atl.  548,  48  L.R.A.  773;  Kim-  of  title  in  the  seller  as  to  purohasen} 
ball  v.  Costa,  76  Vt.  280,  56  Atl.  1009,  from  the  buyer. 
104  A.  S.  R.  937,  1  Ann.  Cas.  610.        2.  Note :  8  Ann.  Cas.  129. 

Notes:  133  A.  S.  R.  568  :  32  L.R.A.  3.  Davis  v.  Bliss,  187  N.  Y.  77,  79 
460  ;  8  Ann.  Cas.  129.  N.  E.   851,  10   L.R.A.(N.S.)  458; 

As  to  wbo  may  maintain  an  action  Woods  v.  Niebols,  21  R.  I.  537,  45 
for  convezsion  of  prasonaJ  property  AtK  548,  48  L.R.A.  773.  See  also  Rose 
generally,  see  Tboveb.  v.  Story,  1  Pa.  St.  190,  44  Am.  Dec. 

18.  Ivers,  etc.,  Co.  v.  Allen,  101  Me.  121. 

218,  63  Atl.  735,  115  A.  S.  R.  307,  8  Note:  10  L.  R.  A. (N.S.)  468.  As  to 

Ann.  Cas.  128.  the  measure  of  damages  recoverable 

Note:  8  Ann.  Cas.  129.  in  trover  where  the  plaintiff  has  a 

19.  Woods  V.  Nichols,  21  R.  I.  537,  special  interest  only,  see  generally, 
45  Atl.  548,  48  L.R.A.  773.  Trover. 

Note:  8  Ann.  Caa.  129.  4.  Angier  v.  Taunton  Paper  Mfg. 

20.  Woods  V.  Nichols,  21  R.  I.  537,  Co.,  1  Gray  (Mass.)  621,  61  Am.  Dec. 
45  Atl.  548,  48  L.R.A.  773.    As  to  436. 

when  the  sale  of  the  property  of     Note:  10  L.R.A.(N.S.)  459. 
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property  at  the  time  of  thd  oonvefsion,  though  this  is  less  than  the 
amount  of  the  price  unpaid.' 

782.  Remedy  of  Seller  against  Buyer's  Trustee  in  Bankruptcy.— 
Where  the  tru^ee  in  bankruptcy  of  the  buyer  takes  subject  to  the 
rights  of  the  seller,*  the  cases  recognize  the  right  of  the  seller  to 
intervene  in  the  bankruptcy  proceedings  involving  the  estate  of  the 
buyer,  and  secure  an  order  on  the  trustee  for  the  return  of  the  prop- 
erty, or  for  the  payment  of  the  balance  due  on  his  contract,  or,  if  the 
property  has  been  sold,  an  order  for  the  proceeds  of  the  sale  if  less 
than  the  amount  due  on  the  price;  or  the  seller  may  submit  to  a  sale 
of  the  property  under  the  same  conditions;  that  is,  that  the  proceeds 
of  the  sale  up  to  the  amount  due  him  be  paid  him  by  tlie  trustee. 
And  it  has  been  held  that,  without  tendering  the  unpaid  price,  the 
tiustee  ih  bankruptcy  of  the  buyer  has  no  equitable  standing  to  pre- 
vent the  seller  from  recovering  the  property  under  a  writ  of  replevin,' 
If  the  contract  of  sale  is  duly  recorded,  as  required  by  the  state  statute, 
the  rtglits  of  the  seller  are  fully  protected,  and  he  may  assert  his  title 
in  an  action  of  trover  against  a  purchaser  of  the  property  at  a  bank- 
ruptcy sale,  though  the  trustee  sells  the  property  of  the  Iranknipt  free 
from  liens  and  incumbrances,  it  not  appearing  that  the  seller  has 
done  any  act  which  would  estop  him  from  such  assertion  of  title;  and 
his  mere  failure  to  claim  the  property  or  assert  his  title  thereto  will 
not  operate  as  such  an  estoppel.^ 

Recovery  of  Price  or  Damages  for  Breach  of  Contract 

783.  In  General. — If  there  is  no  absolute  promise  on  the  part  of 
the  buyer  to  pay  the  price  but  he  is  given  the  optional  right  to  make 
the  payments  stipulated  for  in  the  contract  and  thereby  acquire  title 
to  the  subject  matter  of  the  sale,  he  may  withdraw  from  the  contract 
and  avoid  any  further  liability  for  the  price.*  On  the  other  hand  the 
default  of  the  buyer  in  paying  the  price  as  stipulated  does  not  itself 
operate  as  a  rescission  of  the  contract,  if  his  promise  to  pay  is  absolute, 
and  in  such  a  case  it  is  generally  recognized  that  the  seller  has  the 
right  to  recover  the  price  and  is  not  restricted  to  the  right  to  retake 
possession.**  And  it  is  held  that  a  statute  providing  as  regards  the 

5.  Woods  v.  Nichols,  21  R.  L  537,     10.  Crompton  v.  Beach,  62  Conn. 


7.  Note:  38  L.R.A.(N.S.)  558.         537;  Madison  River  Livestock  Co.  v. 

8.  Myrick  v.  Liquid  Carbonic  Co.,  Osier,  39  Mont.  244,  102  Pae.  325, 
137  Ga.  154,  73  S.  E.  7,  38  L.  R.  A.  133  A.  S.  R.  558,  Francis  v.  Bohart, 


9.  Williamson  v.  Hi!!,  154  Mass.  L.R.A.1916A  922;  Internationa!  Har- 
117,  27  N.  E.  1008,  13  L.R.A.  690.     vester  Co.  v.  Pott,  32  S.  D.  82,  142 


45  Atl.  548,  48  L.R.A.  773. 
Note:  10  L.R.A.(N.S.)  459. 
6.  See  supra,  par,  765  et  seq. 


25,  25  Atl.  446,  36  A.  S.  R.  323,  18 
L.R.A.  187;  White  v.  Solomon,  164 
Ma&.  516,  42  N.  E.  104,  3D  L.R.A. 


(N.S.)  554. 


76  Ore.  1,  143  Pac.  920,  147  Pac.  755, 


Note:  32  L.R.A.  458. 


N.  W.  652,  Ann.  Cas.  1Q16A  327;  Qmg- 
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damages  recoverable  by  a  seller  for  breach  of  a  buyer's  agreement  to 
accept  and  pay  for  personal  property  the  title  of  which  is  not  vested  in 
him  does  not  apply  to  a  contract  of  conditional  sale,  under  which 
the  possession  is  taken  by  the  buyer,  and  therefore  cannot  affect  the 
seller's  right  to  sue  for  the  price."  It  has  also  been  held  that  the 
seller  may  treat  his  retention  of  title  until  ihe  price  is  paid  as  in  the 
nature  of  a  lien  for  the  price  and  sue  to  enforce  such  lien.^*  Where 
the  contract  is  for  goods  to  be  thereafter  produced  or  manufactured 
by  the  seller  or  shipped  to  the  buyer,  the  latter  has  the  same  right 
to  countermand  the  order  before  the  goods  are  manufactured  or 
shipped  as  in  ordinary  executory  contracts  of  sale,  and  t^us  restrict 
the  seller  to  his  remedy  by  way  of  an  action  for  damages  for  breach 
of  the  contract.*' 

784.  Refusal  of  Buyer  to  Accept  Delivery. — Though  the  buyer  no- 
fuses  to  accept  delivery,  the  seller  has  been  permitted  to  sue  for  the 
price,  retaining  the  property  as  the  property  of  the  buyer,  and  is  not  ■ 
bound  to  sue  merely  for  damages  for  the  buyer's  breach  of  contract, 
which  would  ordinarily  be  the  difference  between  the  agreed  price 
and  the  value  of  the  subject  matter  of  the  sale.'*  This,  however,  pre- 
supposes, it  would  seem,  that  the  rule  prevails  tii'at  the  seller. in  an 
ordinary  executory  contract  of  sale  may  on  the  refusal  of  the  buyer 
to  accept  delivery  sue  for  the  price  and  is  not  restricted  to  an  action 
for  damages  for  breach  of  the  contract.**  Still,  where  the  contract 
provides  for  the  payment  of  the  first  instalment  on  delivery  of  the 
subject  matter  to  a  carrier  for  transportation  to  the  buyer  and  that 
on  the  failure  to  pay  any  instalment  when  due  the  entire  price  shall 
become  due  and  payable,  the  seller  has  been  h^d  entitled,  on  the 
refusal  of  the  buyer  to  accept  delivery  from  itxe  carrier  and  pay  the 
first  instalment,  to  recover  the  entire  agreed  price,  the  liability  of 
the  buyer  for  the  price  being  considered  in  no  way  dependent  upon 
the  transfer  of  the  title  to  him,  though,  in  ordinary  cases,  where 
the  buyet  refuses  to  accept  delivery  tiie  seller  is  restricted  to  an  action 

er  Ufg.  Co.  T.  Cole,  4  Lea  (Tenn.) 
439,  40  Am.  Rep.  20. 

Notes:  133  A.  S.  R.  563;  32  L.R.A. 
458;  Ann.  Caa.  1917D  464. 

11.  Intematiooal  Harvester  Co.  v. 
Pott,  32  S.  D.  82.  142  N.  W.  652, 
Ann.  Cas.  1916A  327. 

12.  Chase  v.  Kelly,  125  Minn.  317, 
146  N.  W.  113,  L.R.A.1916A  912. 

13.  Note:  68  L.R.A.  101.  See  supra, 
par.  369,  as  to  the  effect  of  a  counter- 
mand of  an  order  on  the  buyer's  lia^ 
bility  for  the  price  generally. 

14.  National  Cash  Register  Go.  v. 
HiU,  136  N.  C.  272,  48  S.  E.  637,  68 
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L.R.A.  100;  American  Soda  Foun- 
tain Co.  V.  Gerrer's  Bakery,  14  Okla. 
258,  78  Pae.  115,  2  Ann.  Caa.  318. 

Notes:  68  L.R.A.  101;  51  L.RA. 
(N.  S.)  759;  L.R.A.1916A  921;  16 
Ann.  Cas.  1057;  Ann.  Cas.  1917D 
467. 

As  to  the  measure  of  damages  for 
breach  of  contract  by  the  buyer,  see 
supra,  par.  386  et  seq. 

15.  Note:  68  L.R.A.  lOL  As  to  the 
right  of  the  seller  to  sae  for  the  price 
generally  where  the  buyer  refuses  to 
accept  delivery,  see  supra,  par.  366 
et  seq. 
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for  damages  for  breadi  of  contract  by  the  buyer.^'  On  the  othefr 
hand,  as  in  case  of  an  ordinary  executory  contract^  the  right  of  the 
seller  to  recover  the  price  is  dependent  upon  the  performance  by  him 
in  good  faith  of  substantially  all  the  requirements  on  his  part.  He 
is  not  entitled  to  treat  the  property  as  belonging  to  the  buyer  and 
recover  the  price  except  in  case  he  has  delivered  the  property,  or  in 
good  faith  tendered  it  according  to  the  terms  of  the  sale.  If  there  is 
some  condition  to  be  by  him  performed  which  must  be  done  before 
the  possession  or  title  can  vest  in  the  buyer,  then  he  cannot  treat 
property  as  that  of  the  buyer,  and  a  failure  on  his  part  to  perf(H3n 
such  condition  will  defeat  his  right  of  recovery.^' 

785.  Retaking  Possession  as  Affecting  Buyer's  Llabilityw— The 
right  of  the  seller  to  recover  the  instalments  of  the  price  and  his  right 
to  retake  possession  of  the  subject  matter  of  the  sale  are  regarded  as 
incondstent,  and,  after  he  has  raerciaed  his  ri^t  to  retake  possession, 
it  is  generally  held  that  he  cannot  recover  unpaid  instalments  of  the 
price,  though  the  promise  of  the  buyer  to  pay  the  same  was  uncon- 
ditional or  was  evidenced  by  notes  or  the  like.**  And  where  the  trans- 
action was  in  the  form  of  a  lease,  though  treated  as  a  conditional  sale, 
under  which  the  80*called  lessee  was  to  pay  certain  instalments  eo 
nomine  as  rent,  with  provision  for  rettiking  possession  on  default  in 
payments,  it  has  been  held  that  the  so-called  lessor  has  two  remedies: 
(1)  to  retake  possession  as  stipulated;  (2)  to  sue  for  and  recover  each 
instalment  upon  default  in  its  payment;  that  such  remedies  are  inco|i- 
sistent,  and  that  a  resort  to  the  one  is  a  waiver  of  the  right  to  resort 
to  the  other;  and  that  where  the  so-called  lessee  is  permitted  to  retain 
possession  until  all  the  instalments  for  which  notes  were  given  have 
become  payable,  the  so-called  lessor  by  exercising  his  right  to  retake 

16.  Wbite  V.  Solomon,  164  Mass.  Ill,  89  N.  W.  683,  97  A.  S.  R.  453'; 
516,  42  N.  E.  104,  36  L.R.A.  637.  See  C.  W.  Raymond  Co.  v.  Eahn,  124 
also  National  Gash  Register  Co.  v.  Minn.  426,  145  N.  W.  164,  51  LJtJL. 
HiU,  136  N,  C.  272.  48  8.  E.  637,  68  (N.S.)  251;  Chase  v.  Kelly,  126 
L.RA.  100.  Minn.  317,  146  N.  W.  1113,  L.H.A. 

17.  American  Soda  Fountain  Co.  v.  1916A  912;  Madison  River  Livesto^ 
Oerrer's  B^ry,  14  Okla.  258,  78  Co.  v.  Osier,  39  Mont.  244>  102 
Pae.  115,  2  Ann.  Cas.  313.  Pae.  325,  133  A.  S.  R.  668;  Seanor 

18.  Sanders  t.  Kewton,  140  Ala.  v.  McLan^in,  165  Pa.  St  150,  30 
336,  37  So.  340,  1  Ann.  Cas.  267;  AtL  717,  32  L.RJL  467;  Kelley 
Loomis  V.  Bra^,  50  Conn.  228,  47  Springfield  Road  Roller  Co.  t. 
Am.  Rep.  638;  Feasleiy  v.  Noble,  17  Schlimme,  220  Pa.  SL  413,  69  Atl. 
Idaho  686,  107  Pae.  402,  134  A.  S.  867,  123  A.  S.  B.  707;  Winton  Motor 
B.  270,  27  LJt.A.(N.S.)  216;  Turk  Carriage  Co.  t.  Broadway  Automobile 
T.  Camahan,  26  Ind.  App.  125,  57  Co.,  65  Wash.  660,  118  Pae.  817,  37 
N.  E.  729,  81  A.  S.  R.  85;  White  v.  L.R.A.(N.S.)  71;  Norman  v.  Meeker, 
Solomon,  164  Mass.  516,  42  N.  E.  104.  81  Wash.  634,  168  Pao.  78,  Ann.  Cas. 
30  L.RJL.  637;  Perkins  t.  Grobben,  1917D  462. 

116  Mich.  172,  74  N.  W.  469,  72  A.  Notes:  32  L.RjL.  456;  LJl.A.igi6A 

S.  R.  512,  39  L.R.A.  816;  McBryan  v.  916;  1  Ann.  Cas.  268;  16  Ann.  Cas. 

Universal   Elevator  Co.,  130   Mieh.  1057;  Ann.  Cas.  1917D  466. 
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possession  waives  his  right  to  recover  the  stipulated  payments.*'  It 
has  also  been  held,  where  the  seller  has  . taken  a  judgment  bond  as 
collateral  security,  that  he  cannot,  after  retaking  possession,  enform 
such  bond.-*  And  where  the  seller  after  recovery  of  judgment  for 
the  price  retook  possession,  this  has  been  held  to  relieve  the  buyer 
from  liability  on  judgment,  as  it  destroyed  the  consideration  on 
which  the  judgment  was  founded.*  Likewise  where  the  price  to  be 
paid  is  in  part  by  the  conveyance  of  real  estate,  the  retaking  of  posses- 
sion by  the  seller  defeats  his  right  to  have  the  agreement  for  the 
conveyance  of  the  realty  specifically  enforced.'  The  reason  for  the 
nonliability  of  the  buyer  for  the  price  is  that,  when  the  property  is 
Tataken  by  the  seller,  there  is  no  longer  any  consideration  for  his 
promise  to  pay  the  price,  or  for  the  notes  given  therefor,  and  there- 
fore the  seller  cannot  bring  suit  to  recover  the  price  or  any  part 
thereof.'  On  the  other  hand  the  right  of  the  seller  to  retake  posses- 
sion for  the  purpose  of  holding  the  property  as  security  for  the  price, 
without  forfeiting  the  right  to  recover  the  price,  has  been  uphold.* 
The  seller  may,  by  an  express  provision  in  the  contract,  retain  the 
right  to  retake  possession  and  resell  the  property  on  account  of  the 
buyor  and  hold  him  liable  for  any  deficiency  in  the  price.'  And 
where  a  note  signed  by  the  buyer  and  by  a  third  person  was  intended 
and  taken  as  the  equivalent  of  a  cash  payment  of  the  first  instalment 
of  the  price,  the  seller  has  been  permitted  after  retaking  possession 
for  a  default  in  the  payment  of  later  instalments  to  enforce  the  note.' 
Still  it  has  been  held  that  a  provision  that  the  seller  upon  the  default 
of  the  buyer  in  paying  any  of  the  purchase  money  notes  may  com- 
mence suit  upon  the  same,  which  shall  not  be  token  as  a  waiver  of  the 
right  to  retake  possession,  does  not  affect  the  converse  of  the  prop- 
osition that  the  taking  of  possession  is  a  waiver  of  any  right  to  sue 
and  recover  thereafter  upon  the  notes.'  Though  the  seller  cannot 
after  retaking  possession  maintain  an  action  for  the  price  he  may  treat 

19.  Kelley  Sprinpfleld  Road  Roller  100  Ark.  403,  140  8.  W.  582,  Ann. 
Co.  V.  Sohiimme,  220  Pa.  St.  413,  69  Caa.  1913C  659,  36  L.R.A.(N.S.)  504. 
Atl.  867,  123  A.  S.  R.  707.   See  also  Note:  Ann.  Caa.  1917D  4Cfl. 
Loomis  V.  Bra^,  60  Conn.  228,  47  5.  See  the  following  paragraph. 
Am.  Rep.  638.  6.  Norman   v.   Meeker,  91  Wash. 

Notes:  32  L.aA.  455;  L.R.Aldl6A  534,  158  Pac.  78,  Ann.  Cas.  1917D 

917.  462.    This  is  similar  to  the  right  of 

20.  Seanor  v.  McLauglilin,  165  Pa.  the  seller,  generally  recognized,  to 
St.  150,  30  Atl.  717,  32  L.R.A.  467.  retain  partial  payments  made  by  the 

1.  Note:  L.R.A.1916A  917.  buyer  though  l-e  thereafter  asserts  his 

2.  Sanders  v.  Newton,  140  Ala.  335,  right  to  retake  possession  for  -the 
37  So.  346.  1  Ann.  Cas.  267.  default  of  the  buyer  as  to  later  instal- 

3.  McBryan  v.  Universal  Elevator  ments.    See  infra,  par,  794. 

Co.,  130  Mich.  Ill,  89  N.  VV.  083,  97  7.  Perkins  v.  Grohben,  116  Mich. 
A.  S.  R.  453.  172,  74  N.  W.  469,  72  A.  S.  R.  612, 

-4.  HoUmbeig  Mnsie  Co.  t.  Barron,  39  L.R.A.  815. 
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the  default  of  the  buyer  as  a  breach  of  the  contract  of  purchase,  and 
mainlain  an  action  for  damages,  as  in  ease  of  the  breach  of  other 
executory  contracts  of  sale  by  a  buyer.*   It  seems  that  if  the  seller 

elects  to  retake  possession  he  cannot  thereafter  recover  for  the  value 
of  a  part  of  the  property  which  was  accidentally  lost  or  destroyed 
while  in  the  possession  of  the  buyer,  as  in  such  a  case  the  property 
is  deemed  to  have  been  at  the  seller's  risk.* 

786.  Resale  on  Account  of  Buyer;  Liability  for  Deficiency.— 
Frequently  contracts  of  sale  provide  that  on  default  of  the  buyer  the 
seller  mny  retake  possession  and  sell  the  property  on  account  of  the 
buyer  crediting  him  with  the  proceeds  of  the  resale  and  hold  him 
liable  for  any  deficiency  in  the  price.  Such  a  provision  does  not 
coristitute  the  transaction  an  absolute  sale  with  mortgage  back  for 
the  price.***  As  a  general  rule  the  validity  of  such  a  stipulation 
is  given  full  effect  by  the  courts  and  the  seller  is  held  entitled,  after 
a  resale  in  accordance  with  the  provisions  of  the  contract,  to  sue  and 
recover  any  balance  remaining  after  crediting  on  the  purchase  price 
the  proceeds  of  such  sale.**  And  this  effect  has  been  given  to  a  stipu- 
lation authorizing  the  seller  to  retake  possession  and  resell,  as  tliis 
necessarily  implies  that  the  resale  sliall  be  on  account  of  the  buyer 
and  that  any  deficiency  towards  the  satisfaction  of  the  price  shall  be 
paid  by  the  buyer.**  In  some  cases,  however,  the  view  is  taken  that 
even  though  the  contract  contains  an  express  provision  authorizing 
the  seller  to  retake  possession  and  resell  on  account  of  the  buyer,  hold- 
ing him  liable  for  any  deficiency,  this  cannot  extend  the  liability 
of  the  buyer  for  the  price  if  the  seller  exercises  his  right  to  retake 
possession,  on  the  theory  that  the  promise  of  payment  and  the  im^ilicd 
obligation  to  transfer  the  title  are  mutual,  and  as  each  is  the  sole 
consideration  for  the  other  the  inability  or  refusal  to  perform  the 
one  will  excuse  performance  as  to  the  other.*'  The  right  of  the  seller 
to  retake  possession  and  resell  the  property  on  account  of  the  buyer 
and  recover  any  deficiency  has  been  upheld,  though  the  contract  con- 
tained no  express  provision  giving  the  seller  this  right,  the  court 
making  a  distinction  as  to  the  liability  of  the  buyer  between  the  case 
where  the  seller  retakes  possession  and  treats  the  property  as  his  own 

8.  Madison  River  Livestock  Co.  v.  price,  see  infra,  par.  788. 

Osier,  39  Mont.  244,  102  Pae.  325,  133  10.  See  sujjra,  par.  746. 

A.  S.  R.  558;  Francis  v.  Bohart,  7G  11.  Van  Den  Basch  v.  Boqwtqmi, 

Ore.  1,  143  Pac.  920,  147  Pac.  755,  138  Mich.  624,  101  N.  W,  832,  110  A. 

L.R.A.1916A  922.    As  to  the  action  S.  R.  336. 

by  the  seller  for  damages  generally.  Notes:  32  L.R.A.  457;  L.R.A.1916A 


9.  Madison  River  Livestock  Go.  12.  Van  Dea  Bascb  v.  Bouwman, 

Osier,  39  Mont.  244,  102  Pac.  325,  133  138  Mich.  624,  101  N.  W.  832,  110  A. 

A.  S.  R.  558.   As  to  tlie  effect  of  the  S.  R.  336. 

accidental  destruction  of  the  property  ^  13,  Mote:  L.B.A.1010A  919, 
on  the  liability  of  the  buyer  for  the 


see  siinra.  par.  3S3  et  seo. 


918;  Ann.  Cas.  1917D  466. 
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aead  where  he  redellB  on  account  of  the  buyer.''  This,  however,  !s 
undoubtedly  contrary  to  the  great  weight  of  the  authorities  which 
state  in  general  terms  that  the  retaking  of  pc^session  by  the  seller 
releases  the  buyer  from  further  liability  for  Uie  price.**  It  has  also 
been  held  that  the  seller  may  foreclose  his  contract  in  equity  as  a 
lien  and  hold  the  buyer  liable  for  the  deficiency  if  the  amount 
realized  at  the  sale  is  inadequate.'*  The  question  as  to  the  right  of 
the  seller  in  ordinary  contracts  of  sale  to  resell  on  account  of  the 
buyer  where  tiie  latter  refuses  to  receive  and  pay  for  the  goods  is 
heretofore  treated.'' 

787.  Character  of  Possession  by  Seller. — In  order  that  the  retak- 
ing of  possession  by  the  seller  may  relieve  the  buyer  from  further 
liability  for  the  price,  it  is  necessary,  it  seems,  that  his  resumption  of 
possession  be  by  virtue  of  his  retention  of  title,  and  with  the  intention 
to  exercise  his  right  as  seller.'®  Thus  if  the  property  is  delivered  to 
the  seller  for  repairs,  he  may  hold  possession  under  his  repair  lien 
without  releasing  the  buyer  from  liability  for  the  price."  In  such 
a  c^,  however,  a  tender  by  the  buyer  of  the  amount  owing  for  the 
repairs  will  terminate  the  seller's  lien  therefor  and  he  cannot  there- 
after justify  or  excuse  his  subsequent  retention  of  p(»session  on  the 
ground  that  he  had  a  lien  for  liie  repairs.***  It  has  also  been  held 
where  the  buyer  abandons  the  property,  and  the  seller  takes  possession 
merely  to  preserve  it,  that  this  does  not  constitute  an  election  of 
remedies  preventing  him  from  recovering  the  price.'  The  right  of 
the  seller  to  retake  possession  and  hold  it  as  security  for  the  payment 
of  the  price  without  releasing  the  buyer  from  liability  has  been  upheld, 
especially  when  such  right  is  given  by  the  terms  of  the  contract.* 

788.  Destruction  of  Property  as  Affecting  Buyer's  Liability. — The 
authorities  axe  not  in  accord  as  to  the  liability  of  the  buyer  for  the 
unpaid  part  of  the  agreed  price  where  the  property  is  accidentally 
destroyed  while  in  his  possession  and  without  his  fault.  According 
to  the  better  view  if  the  buyer  has  entered  into  an  unconditional 


14.  Dederiek  v.  Wolfe,  68  Mias. 
500,  9  So.  350,  24  A.  S.  B.  283. 

Notes:  L.R.A.1916A  917;  1  Ann. 
Cas.  268. 

16.  Note:  1  Ann.  Cas.  268.  See  the 
.preceding  paragraph, 

16.  Ballinger  v.  West  Pnb.  Co.,  239 
U.  S.  646,  36  S.  Ct.  167,  60  U.  S. 
(L.  6d.)  484. 

Note:  Ann.  Gas.  ldl7D  466. 

17.  See  supra,  par.  376  et  seq. 

18.  Note:  L.R.A1916A  920. 

19.  Chase  t.  Kellv,  125  Minn. 
317,  146  N.  W.  1118,  L.B.A.1916A 
912. 


Note:  L.R.A.1916A  920. 

20.  Chase  v.  Kelly,  125  Minn.  317, 
146  N.  W.  1113,  L.R.A.1916A  912. 
As  to  a  tender  of  the  amount  due  as 
affecting  the  possessory  lien  of  a 
mechanic  or  the  like,  see  Liens,  vol. 
17,  p.  606. 

1.  Note:  L.R.A.igi6A  921. 

2.  HoIleDbez^  Music  Co.  v.  Barron, 
100  Ark.  403,  140  S.  W.  582,  Ann. 
Cas.  1913C  659,  36  L.R.A.(N.S.)  594; 
Francis  v.  Bobart,  76  Ore.  1,  143  Fas. 
920,  147  Pae.  765,  L.R.A.1916A  922. 

Note:  LJt.A.1916A  921. 
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prcmiise  to  pay  the  price,  the  fact  that  the  property  is  accidentally 
destroyed  while  in  his  possession  does  not  relieve  him  from  liability 
for  the  unpaid  and  subsequently  accruing  instalments  of  the  price;  * 
and  this  is  held  true  &ou£^  the  contract  of  sale  did  not  contain  an 
express  promise  on  the  port  of  the  buyer  to  pay  the  price,  the  implied 
promise  of  the  buyer  in  such  a  case  being  considered  al«olute  to  the 
same  extent  as  though  his  note  was  given  for  the  price  or  he  had 
otherwise  expressly  promised  to  pay  the  aame>  The  rule  has  been 
carried  to  the  extent  of  holding  that  where  the  seller  retakes  the  prop- 
erty on  the  failure  of  the  buyer  to  pay,  and  it  is  destaroyed  without 
fault  of  the  seller  while  held  by  him  as  security  for  the  price,  the  loss 
falls  on  the  buyer.'  The  reason  for  this  view  is  that  the  buyer's  right 
to  the  possession  beforo  default  and  his  right  to  acquire  the  title  by 
the  payment  of  the  agreed  price  constitute  a  valid  consideration  for 
his  promise  to  pay  which  is  not  affected  by  the  destruction  of  the 
property,  and  distinguishes  the  case  from  the  ordinary  executory 
contracts  of  sale  under  which  the  loss  falls  on  the  seller  in  case  the 
property  is  destroyed  before  the  title  has  passed.*  On  the  other  hand, 
on  the  tlieory  that  the  risk  follows  the  title,  the  view  is  taken,  in  a 
number  of  jurisdictions,  that,  if  the  property  is  accidentally  destroyed 
while  in  the  hands  of  the  buyer,  the  seller  has  no  right  to  recover 
instalments  of  the  price  thereafter  accruing; '  and  this  is  held  true 

8.  Chicago  Ry.  Eqaipment  Co.  v.  Ya.  574,  75  S.  E.  117,  Ann.  Cas.  1913Q 

Merchants  Not.  Bank,  136  U.  S.  268,  336. 

10  S.  Ct.  999,  34  U.  S.   (L.  ed.)  Notes:  89  Am.  Dec.  129;  138  A.  S'. 

349;  Roaeh  v.  Whitfield,  94  Ark.  R.  903;  32  L.R.A.  458  ;  2  L.R.A.(N.S.) 

448,  127  S.  W.  722,  140  A.  S.  R.  99;  36  L.R.A.(N.S.)  595;  6  Ann.  Cas. 

131;  Hollenberg  Musio  Co.  T.  Barron,  685;  12  Ann.  Cas.  711;  Ann.  Cas. 

100  Ark.  403,  140  S.  W.  582,  Ann.  1913C  661;  Ann.  Cas.  1913D  338. 

Cas.  1913C  659,  36  L.R.A.(N.S.)  594;  4.  La  Valley  v.  Ravenna,  78  Vt. 

Phenix  Ins.  Co.  v.  HUIiard,  59  Fla.  152,  62  All.  47,  112  A.  S.  R.  898,  6 

590,  52  So.  799,  138  A.  S.  R.  171;  Ann.  Cas.  684,  2  L.R.A.(N.S.)  97. 

Bnrnley  v.  Tufts,  66  Miss.  48,  5  So.  6.  Hollenberg  Music  Co.  v.  Barron, 

627,  14  A.  S.  R.  540;  Collerd  v.  Tully,  100  Ark.  403,  140  S.  "W.  582,  Ann. 

78  N.  J.  Eq.  557,  80  Atl.  491,  Ann.  Cas.    19130    659,    36  L.R.A.(N.S.) 

Cas.  1912C  78;  Tufts  v.  Griffin,  107  594.    As  a  general  rule,  however,  the 

N.  C.  47,  12  S.  E.  68,  22  A.  S.  E.  863,  retaking  of  possession  by  the  seller 

10  L.R.A.  526;  Whitlock  v.  Auburn  releases  the  buyer  from  liability  for  the 

Lumber  Co.,  145  N.  C.  120,  58  S.  E.  See  sunra  nar  Tfi.'i 

909  12  L.R.A  (N.S.)  1214;;Lan«.t«  ''T wTVf^  efkl^.  48,  6 

v.  Southern  Ins.  Co.,  153  N.  C.  285,  q„          i/  .    op    r^.  T.,pf«  « 

69  S.  E.  214,  138  A.'s.  R.  665;  Harl  g^\o7  w  c  ^  i^^' e  «  ^ 

ley  V.  Stanley,  25  Okla.  89,  105  Pac.  ?  S  R.  ?L  10  I  R  A 

188,  138  A.  S.  R.  900;  Marion  Mfg.  f'  ^-  o»» 

Co.  V.  Buchanan,  118  Tenn.  238,  99  7'                ™  ^ 

S.  W.  984,  12  Ann.  Cas.  707,  8  L.R.A.  4^,  112  A,  S.  R.  898,  6  Ann.  Cas.  684, 

(N.S.)  590;  La  Valley  v.  Ravenna,  78  2  L.R.A.(N.S.)  97. 

Vt.  152,  62  Atl.  47,  112  A.  S.  R.  898,  7.  Bishop  v.  Minderhout,  128  Ala. 

6  Ann.  Caa.  684,  2  L.R.A.  (N.S.)  97;  162,  29  So.  11,  86  A.  S.  R.  134,  52 

Exposition  Arcade  Corp.  t.  Idt,  113  L.B.A.  395;  Tabbiit  t.  American  Ins. 
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thou^rh  notes  were  given  by  the  buyer  and  the  right  of  the  seller  to 
recover  on  stich  notes  as  tliey  felt  due  after  the  accidental  destruction 

of  the  property  has  been  denied.*  The  parties  may  by  express  agree- 
ment determine  where  tlie  loss  shall  fall  in  cose  of  the  destruction 
of  the  property  before  the  price  is  paid.'  And,  even  though  the 
accidentul  destruction  of  the  subject  matter  of  the  sale  will  not  ordi- 
narily release  the  buyer  from  liability  on  his  unconditional  promise 
to  pay  the  price,  a  distinction  has  been  made  in  tlie  case  where  it  is 
contemplated  by  the  parlies  tliat  the  price  is  to  be  paid  from  the 
earnings  derived  by  the  buyer  from  the  use  of  the  subject  matter 
of  the  sale.  Thus  it  has  been  held  that  the  death  of  a  stallion  with- 
out fault  of  the  buyer  terminates  further  liability  of  the  buyer  for 
the  price  under  a  contract  by  which  the  title  is  to  remain  in  the  seller 
until  the  price  is  paid,  and  the  price  is  to  be  paid  out  of  ttie  earnings 
of  the  animal." 

789.  Receiver  Appointed  for  Buyer. — ^Where  locomotive  engines 
were  sold  and  delivered  to  a  railroad  company,  notes  to  be  given  for 
the  price,  the  title  to  the  locomotives  to  remain  in  the  seller  until  the 
notes  were  paid,  and  the  ret-eiver  of  the  company  subsequently  sur- 
rendered them  to  the  seller,  the  amount  due  for  their  use  and  injured 
condition  when  returned  is  only  a  general  debt  of  the  company,  with 
no  special  equities  in  its  favor.'^  While  ordinarily  a  receiver  is  not 
bound  by  the  executory  contracts  of  his  predecessor  unless  he  affirms 
or  ratilics  them,**  it  has  been  held  that  receivers,  who  on  taking  posses- 
sion of  a  railroad  find  there  cars  purchased  by  persons  who  assumed 
to  act  as  receivers  without  authority,  leaving  the  title  in  the  seller 
to  secure  the  price,  cannot  retain  tliem  without  paying  the  contract 
price,  nnd  cnnnot  acquire  the  title  merely  by  paying  whut  the  prop- 
erly is  worth." 


790.  In  General. — A  buyer  entitled  to  possession  under  a  contract 
of  sale,  reserving  title  in  the  seller  until  the  price  is  paid,  has  a  s|ieeial 
property  In  the  subject  matter  of  the  sale  which  will  entitle  him  to 
sue  third  persons  for  its  wrongful  taking,  destruction  or  injury;'* 

Co.,  185  Hfnss.  419,  70  N.  E.  430,  102  L.R.A.  395. 


Nutps:  14  A.  S.  n.  541;  22  A.  S.  R.  10.  Swanev  v.  Alalott,  134  la.  63, 

807;  13S  A.  S.  R.  005;  32  L.R.A.  4"8;  111  N.  W.  406,  8  L.R.A.(N.S.)  1032. 

2  L.ll.A.(N.S.)  07;  0  Ann.  Caa.  080;  11.  Huitlekoper  v.  Jlincklev  Uco- 

Ann.  (Jus.  1!)13D  338.  motive  Works,  U9  U.  S.  258,  25  U.  S. 

As  to  the  general  rule  that  the  risk  (L.  ed.)  344. 

follows  tlie  title  in  ordinary  executory  12.  See  Kbcetvers,  vol.  23,  p.  74. 

contrn'-ts  nf  sale,  see  supra,  par.  31fl.  13.  Crawford  v.  Gordon,  88  Wash. 

8.  Bishop  V.  Minderiiout,  128  AIn.  553,  153  Pac.  363,  L.R.A.1916C  filO. 

102.  2D  So.  II,  80  A.  S.  U.  134,  52  14.  Smith  y.  QuffonI,  30  Fla.  481, 


liiffhta  of  Buyer  Generally 


A.  S.  R.  3'3. 


9.  Note:  Ann.  Cas.  1913D  333. 
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and  in  such  a  case  he  may,  as  a  general  rule,  recover  the  full  value 
of  tlie  property  or  to  tlie  full  extent  of  the  injury,'*  and  this  is  espe 
cittlly  true  as  regards  an  injury  to  llie  subject  matter  of  the  sale  when 
the  seller  appean  as  a  witness  for  the  buyer.'*  In  this  respect  the 
buyer  is  rep:arded  as  occupying;  the  same  portion  as  a  bailee,  with 
equal  right  to  recover  for  tlie  conv«,rsion  or  injury  to  the  property." 
Thus  it  lias  been  held  that  the  consignment  of  a  chattel  through  a 
common  carrier  to  one  who  has  purchased  it  on  the  understanding 
that  tlie  title  thereto  is  not  to  vest  in  him  until  the  price  is  fully  paid 
gives  him  a  special  property  in  such  chattel,  and,  if  it  is  destroyed 
while  in  the  carrier's  possession,  he  is  entitled  to  recover  its  full  value 
from  tbe  latter.'*  Also  the  legal  presumption  is  that  on  the  delivery 
of  goods  to  a  common  carrier  the  title  thereto  vests  in  the  consignee, 
and  this  presumption  the  carrier  has  a  riglit  to  rely  upon,  in  the 
abseni-e  of  express  notice  from  the  consignor  to  the  contrary,  and  the 
carrier,  therefore,  in  the  nl«ence  of  such  notice,  has  the  riglit  to  settle 
with  the  consignee  in  case  the  property  is  lost,  stolen,  or  destroyed; 
antl  this  rule  implies  where  goods  ni-e  consigned  by  the  seller  to  the 
buyer  under  a  contract  of  sale  reserving  title  in  the  seller  until  the 
price  is  paid;  '•  and  it  has  been  held  that  the  registration  of  the  con- 
tract of  sale,  according  to  the  provisions  of  a  statute  requiring  such 
registration  to  render  the  reservation  of  title  valid  as  against  third 
persons,  does  not  affect  a  carrier  who  has  received  the  subject  matter 
of  tlie  contract  for  tranpportotion  to  the  buyer,  with  notice  of  the  fact 
that  the  title  to  the  property  is  still  in  the  seller,  and  hence,  if  the 
pniperty  is  destroyed  while  in  the  carrier's  hands,  he  may  show,  in 
bur  of  an  action  by  the  seller  to  recover  its  value,  that  a  settlement 
has  already  been  made  with  the  buyer.-®  If,  after  the  injury  to  the 
subject  matter  of  the  sale,  the  seller  retakes  possession  for  the  default 
of  the  buyer,  this  has  Itccn  held  to  terminate  the  buyer's  interest, 
and  preclude  him  from  thereafter  suing  for  such  injury.' 

18  So.  717,  51  A.  S.  R.  37;  T^rd  v.  a  bailee  to  sue  for  the  oonversion  of 

Buchanan,  G!)  Vt.  320,  37  Atl.  1047,  or  an  injury  to  tbe  subject  matter  of 

GO  A.  S.  R.  933;  Stotts  v.  Puget  the  bailment,  see  Bailuents,  vol.  3, 

Sounti  Traction,  etc.,  Co.,  JH  Wash.  p.  127. 

33!)    ifi2  Pt'c.  51!i   I^  K.A.IOITD  214.  18.  Dyer  v.  Great  Northern  R.  Co., 

Note:  LR.A.miTD  217.  61  Minn.  345,  53  N.  W.  714.  38  A.  S. 

16.  Rniiili  V.  Ouffiinl,  -SO  Fta.  431,  R.  500.   As  to  the  proper  party  plain- 

18  .So.  717,  51  A.  S.  11.  37;  Lord  v.  tiff   in   actions   against   earriers  of 

Bucliiiniin,  (i!)  Vt.  320,  37  Att.  1047,  goods,  see  Carriers,  vol.  4,  p.  040  et 

6(1  A.  S.  n.  !I33.  seq. 

Nute:  L.K.A.1017D  210.  19.  Dver  v.  Great  Northern  R.  Co., 

16.  St.uis  V.  Puget  Sounfl  Traction,  51  Minn.  345.  53  N.  \V.  714,  38  A.  S.  11. 

etc.,  Co..  04  Wiish.  339,  l(i2  Pue.  519,  50«.   See  Carriers,  vol.  4,  p.  941. 


Co..  tt4   Wash.  339,  l(i2   Fac.  519,  R.  506. 
L.U.A.1017D  214.  As  to  the  right  of     1.  Stotti  T.  Puget  Sound  Traction 
U.  C.  L.  Vol.  XXIV.— 32.  497 


L.R.A.UJITD  214. 

17.  Rioiis  V.  Pnjret  Sound  Trnetinn 


20.  Dyer  v.  Great  Northern  R.  Co., 
61  Miim.  345,  53  N.  W.  714,  38  A.  S. 
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791.  Insurable  Interest  of  Buyer. — One  who  purchases  property 
under  a  conditional  sale,  the  title  to  remain  in  the  seller  until  full 
payment  is  made,  has  an  insurable  interest.^  Where  the  rule  prevails 
that  the  destruction  of  the  subject  matter  of  the  sale  releases  the  buyer 
from  further  liability  for  the  unpaid  instalments  of  the  price,'  it  is 
held  that,  as  the  contract  of  insurance  is  one  of  indemnity  only,  the 
buyer  cannot,  on  its  destruction  by  tire,  recover  for  the  full  value  of 
the  property,  but  only  the  sum  which  he  has  paid  under  the  contract 
of  sale,  if  there  is  nothing  to  show  that  he  has  suffered  any  damage 
other  Uian  the  loss  of  hia  payments.*  It  is  otherwise,  however,  where 
the  destruction  of  the  property  does  not  release  the  buyer  from  liar 
bility  for  the  price.'  On  the  theory  that  a  condition  or  warranty  as 
to  "unconditional  and  sole"  interrat  or  "ownership"  merely  requires 
that  the  interest  of  the  insured  be  such  that  in  case  of  the  destruction 
of  the  property  the  entire  loss  will  fall  upon  him,  whether  his  title 
is  legal  or  equitable,*  it  has  been  held  that,  if  the  destruction  of  the 
subject  matter  of  the  sale  will  not  release  the  buyer  from  liability  for 
the  unpaid  part  of  the  price,  his  interest  is  to  be  held  sole  and  uncon- 
ditional;' it  would  be  otherwise,  however,  where  the  rule  prevails 
tliat  the  destruction  of  the  property  releases  the  buyer  from  further 
liability  for  the  price;*  and,  in  a  number  of  cases,  the  courte  have 
held  that  the  buyer  could  not  be  considered  the  sole  and  unconditional 
owner,  even  though  his  liability  for  the  price  would  continue  after 
the  destruction  of  the  property.* 

792,  Transfer  by  Buyer  Generally. — ^Though  it  is  the  general  rule 
that  the  buyer  under  contracts  of  sale  by  which  the  seller  retains  the 
title  until  ihe  full  price  is  paid  cannot  by  a  resale  of  the  property, 

Co.,  94  Wash.  339,  162  Pac.  519,  5.  Phenix  Ins.  Co.  v.  Hilliard,  59 

L.R.A.1917D  214  (explaining  and  dis-  Fla.  590,  52  So.  799,  138  A.  S.  R.  171. 

tinguishing  on  earlier  case  to  the  above  6.  See  Insurance,  vol.  14,  p.  1052. 

effect).  7.  Phenix  Ins.  Co.  v.  Hilliard,  59 

Note:  L.R.A.1917D  218.  Fla.  590,  52  So.  799, 138  A.  S.  R.  171; 

2.  Phenix  Ins.  Co.  v.  Hilliard,  59  Lancaster  v.  Southern  Ins.  Co.,  153 
Fla.  590,  52  So.  799, 138  A.  S.  R.  171;  N.  C,  285,  69  S.  E.  214,  138  A.  S.  R. 
Tabbut  T.  American  Ins.  Co.,  185  665. 

Mass.  419,  70  N.  E.  430,  102  A.  8.  R.  Note:  138  A.  S.  R.  670. 

353.  8.  Tabbut  v.  American  Ins.  Co.,  185 

Notes:  20  Am.  Deo.  513;  138  A.  S.  Mass.  419,  70  N.  E.  430,  102  A.  S.  R. 

R.  670.  353. 

Aa  to  insurable  interest  in  property  9.  Dumas  v.  Northwestern  Nat.  Ins. 

generally,  see  Insurance,  vol.  14,  p.  Co.,  12  App.  Cas.  (D.  C.)  245,  40 

910  et  seq.  L.R.A.  358;  Westchester  v.  Weaver, 

3.  See  supra,  par.  788,  as  to  the  70  Md.  536,  17  Atl.  401,  18  Atl.  1034, 
destruction  of  the  property  as  affect-  5  L.R.A.  478;  Dow  v.  National  Assur. 
ing  the  buyer's  liabilitv  for  the  price.  Co.,  26  R.  I.  379.  58  Atl.  999,  100  A. 

4.  Tabbut  T.  American  Ins.   Co.,  S.  R.  728,  67  L.R.A.  479. 
185  Mass.  419,  70  N.  E.  430,  102  A.  Notes:  138  A.  S.  B.  176;  7  Ann. 


S.  R.  353. 


Cas.  490. 
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even  to  a  bona  fide  purchaser  for  value,  affect  the  seller's  rights,^** 
it  is  also  held  that  the  buyer  has  an  interest  which  is  capable  of  trans- 
fer so  as  to  pass  to  his  transferee  his  inchoate  interest  and  enable  the 
latter  to  perform  the  condition  and  perfect  his  title.**  And  it  has 
been  held  that  though  the  contract  provides  that  if  the  buyer  shall 
sell,  mortgage  or  pledge  the  property  or  fail  in  payments,  the  seller 
may  take  immediate  possession,  and  hold  the  property  free  of  all 
claims  from  the  buyer,  the  latter  may  confer  an  interest  on  an  assignee 
which  will  enable  him  to  perfect  the  title  by  full  payment  of  the 
price,  and  the  attempted  assignment  does  not  forfeit  all  rights  under 
the  contract.*'  If  the  buyer  before  acquiring  a  perfect  title  by  paying 
the  stated  instalments  sells  or  mortgages  the  property  to  a  third  person, 
the  moment  the  title  is  perfected  by  him  it  passes  to  such  third  per- 
son.*' And  for  this  reason  it  has  been  held  that  where  the  buyer 
executes  a  chattel  mortgage  on  the  property,  and  thereafter  executes 
to  the  seller  a  new  note  and  mortgage  for  tiie  amount  of  the  unpaid 
price,  the  latter  mortgage  extinguishes  the  reserved  title  of  the  seller 
and  perfects  that  of  the  buyer,  which  inures  to  tiie  benefit  of  the  first 
mortgagee,  giving  his  mortgage  priority  over  the  mortgage  of  the  seller 
for  the  unpaid  price,  especially  where  the  seller  delays  for  some  time 
in  recording  his  mortgage.*^  So  where  the  seller  takes  judgment 
against  the  buyer  for  the  price  this  confirms  the  title  in  the  buyer  and 
will  enable  one  who  has  theretofore  purchased  the  property  from  tht 
buyer  to  hold  the  same  as  against  the  seller.*'  After  default,  and  the 
forfeiture  of  his  rights  under  the  contract,  the  buyer  has  no  rights 
in  the  property  which  he  can  himself  enforce  or  which  he  can  transfer 
to  a  third  person ;  *•  and  it  has  been  held  that  the  buyer's  right  to 
the  possession  before  default  may  be  personal  purely,  as  in  case  of 
other  special  bailments  importing  a  personal  trust,  and  where  such 
is  the  case  he  cannot,  even  before  default,  transfer  any  right  to  retain 
the  possession  to  a  third  person,  and  where  he  attempts  to  do  so  the 

10.  See  supra,  par.  752  et  Beq.         98  N.  E.  589,  Ann.  Gas.  1913C  329, 

11.  Fosdiek  v.  SchaU,  99  U.  S.  235,  40  L.R.A.(N.S.)  873. 

25  U.  S.  {L.  ed.)  339;  Thorntoa  v.  13.  Thornton  v.  Findlav,  97  Ark. 

Findlay,  97  Ark.  432,  134  S.  W.  627,  432,  134  S.  W.  627,  33  L"B.A(N.S.) 

33    L.R.A.{N.S.)    491;    Vincent    v.  491. 

Comeli.  13  Pick.  (Mass.)  294,  23  Am.  Notes:  89  Am.  Dec.  128;  40  L.R.A. 

Dec.  683;  Dame  v.  Hanson,  212  Mass.  (N.S.)  874;  Ann.  Cas.  1913C  332. 

124,  98  N.  E.  589,  Ann.  Cas.  1913C  14.  Thornton  v.  Findlay,  97'  Ark. 

329,  40  L.R.A.(N.S.}   873;  People's  432,  134  S.  W.  627,  33  L.R.A.(N.S.) 

Furniture,  etc.,  Co,  v.  Crosby,  57  Neb.  491. 

282,  77  N.  W.  658,  73  A.  S.  R.  504;  16.  Francis  v.  Bohart,  76  Ore.  1, 

Bailey  v.  Colby,  34  N.  H.  29,  66  Am.  143  Pac.  920,  147  Pac.  755,  L.R.A. 

Dec.  752.  1916A  922.    See  supra,  par.  776,  as 

Notes:  23  Am.  Deo.  685;  89  Am.  to  the  effect  of  suing  for  the  price  on 

Dec.  128;  40  L.R.A.  (N.S.)  873;  Ann.  the  right  of  the  seller  to  retake  posiieti- 

Cas.  1913C  332.  sion. 

12.  Dame  t.  Hanson,  212  Mass.  124,  16.  Note:  89  Am.  Dee.  120. 
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seller  mny  himself  retake  pof<session.*'  If  the  buyer  attempts  to 
transfer  the  property  as  didtin<^iishod  from  hi?  special  interest  therein 
this  may  be  treated  by  the  seller  as  a  conversion ;  "  and  it  is  generally 
rG(*of!;nizod  that  wliere  the  buyer  makes  a  resale  of  the  property  as  his 
own,  and  not  a  mere  transfer  of  his  interest  subject  to  the  superior 
title  of  the  seller,  he  forfeits  his  right  of  possession,  thereby  enabling 
the  seller  to  retake  the  ehaltel  from  the  9iibi>urcliaser." 

793.  Execution  by  Third  Persons  against  Buyer. — Some  cases  hold 
that  before  default  the  buyer  has  such  an  interest  in  the  subject  matter 
of  the  sale  as  may  be  sold  on  execution  and  the  purchaser  ivill  acquire 
the  right  to  pay  the  price  as  it  falls  due  and  perfect  the  title.'^  Other 
cases  take  the  view  that,  as  the  legal  title  is  in  the  seller  and  the 
buyer's  interest  is  at  most  an  equitable  one  or  in  the  nature  of  a 
chose  in  action^  his  interest  is  not  subject  to  le\'y  and  sale  on  execu- 
tion; and  this  is  specially  true  where  default  in  the  stipulated  pay- 
ments has  been  made  and  the  seller  has  retaken  the  po^ssion,  as  the 
buyer  hus  not  even  a  possessory  interest.*  If  the  buyer  has  completed 
the  payments  the  title  then  vests  in  him  and  the  property  is  then  of 
course  subject  to  sale  at  the  instance  of  his  execution  creditors,  and 
a  levying  creditor  may,  in  replevin  by  the  seller  to  recover  possession, 
in  order  to  prove  full  pnynient  of  the  price,  make  any  claim  as  to 
the  misapplication  of  payments  on  a  note  given  for  the  property  levied 
on  (hat  could  be  made  by  the  buyer.* 

794.  Recovery  by  Buyer  of  Partial  Payments. — The  authorities 
are  not  in  accord  as  to  the  right  of  the  buyer  to  recover  partial  pay- 
ments made  by  him,  in  case  the  seller  asserts  his  right  to  retake  the 
proi)crty  on  the  buyer's  default  in  making  the  further  pnyinenta 
required  by  the  terms  of  the  contract.'  In  a  number  of  jurisdictions 
the  general  view  is  taken,  irrespective  of  statute,  especially  where 
there  is  no  provision  for  forfeiture  of  the  instalments  of  the  price 
paid,  that  the  buyer  has  a  ri';ht  to  recover  such  payments,  if  Uie 
seller  exercises  his  right  to  retake  possession ;  *  though  in  such  a  case 

17.  Dunlap  v.  Olenson,  10  Mich.  380,  15  L.R.A.(N.S.)  127. 


39.  Diinlap  v.  (Ueason,  10  Mich.  8U1.  As  to  the  g^eneral  riglit  of  the 
158,  03  Am.  Dec.  231.  See  nlso  Emer-  buyer  to  recover  advan«  payments, 
son  V.  Fisk,  ti  Qreenl.  (Me.)  20(J,  10  sec  supra,  par.  333. 


20.  Hervey  v.  Dimond,  07  N.  H.  S.  E.  833,  0  L.R.A.  373.    See  also 

342.  30  Atl.  331.  08  A.  R.  R.  073;  SunHower  Oil  Co.  v.  Wilson,  142  U. 

Rose  V.  Story,  1  Pa.  St.  100,  44  Am.  S.  313, 12  S.  Cl.  235,  36  U.  S.  (L.  ed.) 

Dec.  121.  1025  (lease  witli  option  to  purclinse). 

1.  Ntite:  80  Am.  Dec.  120.  See  Notes:  80  Am.  Dec.  123;  133  A.  S. 
Levy  akd  Seizciie,  vol.  17,  p.  154  et  R.  570;  32  L.R.A.  465;  3  L.R.A. 
seq.,  ns  to  the  sale  on  execution  of  (N.S.)  785;  3S  L.R.A.(N.S.)  802; 
contniftual  rights  in  chattels.  Ann.  Cos.  19170  400. 

2.  Cavanaugh  v.  Marble,  80  Conn. 


158.  03  Am.  Dee.  231. 
18.  See  supra,  par.  781. 


3.  Notes:  80  Am.  Dee.  128;  3 
L.U.A.(N.S.)  785  ;  38  L.R.A,(N.S.) 


Am.  Dec.  200. 


4.  Hava  v.  Jordan,  85  Qa.  741,  11 
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it  seems  the  seller  should  be  alioved  a  leasonable  deduction  or  credit 
far  the  use  of  the  property  by  the  buyer  and  its  deterioration.*  Under 

Uie  code  practice,  it  has  been  held  that  this  right  may  be  worked  out, 
where  the  seller  resorts  to  replevin  or  the  statutory  substitute  to  recover 
tlie  possession  of  the  chattel  on  the  buyer's  default  and  upon  giving 
bond  has  obtained  the  posaession,  by  rendering  judgment  in  favor 
of  the  buyer  on  the  bond  for  the  amount  of  the  price  paid  which  he 
is  entitled  to  recover  back.*  In  other  cases,  and  this  would  seam  to 
be  the  better  view,  it  is  held  that,  where  the  buyer  bos  made  default 
in  the  stipulated  payments  and  the  seller  has  exercised  his  right  to 
retake  possession,  the  buyer  has  no-  right  in  an  action  at  law  to 
recover  the  instalments  of  the  price  tlieretofore  paid,  even  though 
there  is  no  express  provision  in  the  contract  for  the  forfeiture  of  the 
partial  payments  theretofore  made;'  and  in  this  connection  it  has 
been  said  that  to  hold  otherwise  would  be  to  offer  a  bounty  for  the 
violation  of  contracts.*  Of  course  an  express  provision  that  the  buyer 
shall  forfeit  all  payments  theretofore  made  will  prevent  his  recovery 
of  the  same  in  an  action  at  law.'  The  fact  that  the  parties  enter  into 
a  new  contract  for  the  sale  of  the  property,  after  the  seller  has  retaken 
possession  under  the  prior  contract  and  their  contract  relations  have 
ceased,  does  not  give  the  buyer  any  right  to  recover  the  payments 
made  on  the  prior  contract.*"  Where  the  seller  wrongfully  retakes 
the  possession,  the  contract  giving  the  buyer  the  ris:ht  to  possession 
until  default  on  his  part,  he  may  treat  this  as  a  breach  of  contract 
by  the  seller  justifying  him  in  rescinding  the  contract  so  as  to  entitle 
him  to  recover  back  what  he  has  paid  directly  and  indirectly  toward 
the  price."  So,  if  the  parties  mutually  rescind  the  contract,  it  has 
been  held  that  the  buyer  is  entitled  to  recover  his  partial  payments.^* 

6.  Latham      Snmiier,  88  111.  233,  Latham  t.  Snmnerf  8&  UL  233,  31 

31  Am.  Rep.  79.    See  also  Miller  v.  Am.  Rep.  70. 

Stecn,  30  Cfal.  402,  89  Am.  Deo.  124.  Notes:  80  Am.  Dec  128;  133  A.  S. 

Notes:  89  Am.  Dec.  128;  38  L.R.A.  R.  570;  32  L.R.A.  466  ;  3  L.R.A. 


6.  Haya  v.  Jordan,  85  Ga.  741,  11  61  L.R.A.(N.S.)   251;  L.R.A.1916A 


7.  Hine  v.  Roberts,  48  Conn.  267,  8.  Pfeiflfer  Norman,  22  N.  D.  168, 
40  Am.  Rep.  170;  Loomis  v.  Bra^,  133  N.  W.  07,  38  L.R.A.(N.S.)  891. 
50  Conn.  228,  47  Am.  Rep.  638  ;  9.  Note:  38  L.R.A.(N.S.)  892. 
White  V.  Oakes,  88  Me.  367,  34  Atl.  10.  Pfeiffer  t:  Norman,  22  N.  D. 
175,  32  L.R.A.  502;  Cole  v.  Hines.  81  168,  133  N.  W.  07,  38  L.R.A.(N.S.) 
Md.  476,  32  Atl.  196,  32  L.R.A.  455  ;  801. 

Tufts  V.  D'Arcambal,  85  Mieh.  185,  48     11.  Madison  River  Livestock  Co.  t. 
N.  W.  497,  24  A.  S.  R.  79,  12  L.R.A.  Oaler,  39  Mont  244, 102  Pac.  325, 133 
446;  Pfeiffer  v.  Norman,  22  N.  D.  168,  A.  S.  R.  558. 
133  N.  W.  97,  38  L.R.A.(N.S.)  891;     Note:  38  L.R.A.(N.S.)  895. 
Seanor  v.  McLanghlin,  165  Pa.  St.  150,     12.  Pierce  v.  Stanb,  78  Conn.  459, 
30  Atl.  717,  32  L.R.A.  467;  Norman  v.  62  At!.  760, 112  A.  S.  R.  163,  3  L.R.A. 
Meeker,  91  Waali.  534,  158  Pac.  78,  (N.S.)  785. 
Ann.   Cas.   1917D   462.     See   also     Note:  38  L.RJL.(N.S.)  894. 
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A  court  of  equity  will  not  enforce  the  stipulation  that  on  default  by 
the  buyer  in  ax^y  of  the  credit  payments,  the  seller  may  reclaim  and 
take  possession  of  the  goods,  and  that  all  previous  payments  should 
be  forfeited."  In  some  instances  statutes  have  been  enacted  requiring 
the  seller  upon  retaking  the  property  to  sell  the  same  within  a  certain 
time  for  the  benefit  of  the  buyer,  accounting  to  him  for  the  amount 
received  above  the  unpaid  price,  and  on  his  failure  so  to  resell  he  is 
made  liable  for  the  amount  paid  by  the  buyer,  or  requiring  the  seller 
before  retaking  possession  to  tender  to  the  buyer  the  amount  paid  by 
him  less  a  reasonable  sum  for  the  use  of  the  property  or  a  certain 
proportion  of  such  payments.^* 

795.  Sale  to  Infant. — ^When  an  infant  disaffirms  a  conditional  sale 
contract,  the  parties  stand  in  the  same  relation  to  each  other  and  to 
the  property  sold  as  they  would  if  it  had  been  a  disaiBrmance  of  an 
ordinary  sale.  The  title  to  the  property  bought  by  the  infant  remains 
in  the  seller,  and  ordinarily  the  right  to  recover  partial  payments  is 
given  the  infant^'  And  where  a  bicycle  was  sold  on  the  instalment 
plan  the  infant  buyer  has  been  permitted,  after  using  it  for  some  time, 
to  restore  it  to  the  seller  and  recover  back  the  full  amount  of  the 
partial  payment.^*  This,  however,  has  not  met  the  univeisfU  approval 
of  tiie  courts,  and  the  view  has  been  taken  that  the  infant  must  account 
to  the  buyer  for  the  reasonable  value  of  the  use  of  the  bicycle  and 
for  its  deterioration.*'  It  has  been  held,  where  the  seller  sues  to 
recover  the  property  sold  to  the  infant  and  infancy  and  partial  pay- 
ment are  pleaded,  that  the  right  to  recover  the  property,  and  the  right 
of  the  infant  to  be  repaid  what  he  claims  he  has  paid  on  the  price, 
may  both  be  tried  in  the  same  action.*^ 

796.  Buyer's  Right  of  Redemption. — ^The  view  is  taken  in  some 
jurisdictions  that  conditional  sales  under  which  the  titie  is  retained 
in  the  seller  until  the  full  price  is  paid  should,  as  far  as  the  buyer's 
rights  are  concerned  and  e^ecially  where  there  is  no  express  provision 
for  the  forfeiture  of  the  partial  payment,  be  placed  on  the  footing  of 
chattel  mortgages,  and  it  is  held  that  the  buyer  after  default  in  pay- 
ment of  instalments  of  the  price  has  the  right  to  redeem  the  property 

13.  Lincoln  v.  Quynn,  68  Md.  299,     See  Infants,  vol.  14,  p.  234,  u  to 


14.  Notes:  38  L.R.A(N.S.)  900  et  and  the  right  arising:  therefrom  gen- 
seq.;  L.R.A.1916A  920;  Ann.  Cas.  eraily. 


16.  Gillis  T.  Goodwin,  180  Mess.  140,  61  N.  E.  813,  91  A.  S.  R.  265. 

1*0,  61  N.  E.  813,  91  A.  S.  R.  265;  17.  Rice  v.  Butler,  160  N.  Y.  578, 

Rosa  P.  Cnrtice  Co.  v.  Kent,  89  Neb.  65  N.  E.  275,  73  A  S.  R.  703,  47 

496,  131  N.  W.  944,  52  L.R.A.(N.S.)  LJI.A.  303. 

723;  Wfaitoomb  t.  Joslyn,  51  Vt  79,  18.  Ross  P.  Curtice  Co.  t.  Kent,  89 

SI  Am.  Rep.  678.  Neb.  496,  131  N.  W.  944,  £2  UELA 

Note:  52  L.R.A.(N.S.)  723.  (N.8.)  723. 


11  Atl.  848,  6  A.  S.  R.  446. 


the  avoidance  of  contracts  by  infants 


1917D  467. 


16.  Gillis  V.  Goodwin,  180  Mass. 
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by  paying  the  amount  due,  with  interest  and  costs,'*  and  in  default 
of  such  payment  to  have  the  property  sold  and  the  proceeds  applied 
to  tiie  payment  of  the  debt  and  interest  thereon  and  the  costs,  and  the 
surplus,  if  any,  paid  to  him.*"  A  right  of  redemption,  or  in  the 
nature  thereof,  is  expressly  conferred  by  tbe  more  modem  statutes 
in  a  number  of  juriisdictions,'  and  it  has  been  held  to  be  against 
public  policy  to  permit  the  buyer,  by  an  agreement  entiered  into  at 
the  time  of  the  sale,  to  waive  his  statutory  right.*  This  is  the  same 
principle  which  is  applied  in  equity  as  to  the  waiver  by  a  mortgagee 
of  his  right  of  redemption.*  And  it  has  been  said  that  the  reasons 
for  the  rule  in  reference  to  common  mortgages  are  still  singer  in 
the  application  of  it  to  conditional  sales  of  personal  property,  which 
are  made  so  commonly  by  shopkeepers  in  supplying  householders  of 
small  means  with  furniture  and  other  similar  articles.*  Though  the 
provision  of  the  statute  is  that  the  right  of  redemption  shall  exist 
notwithstanding  a  provision  in  the  contract  of  sale  to  the  contrary, 
this  will  not  permit  the  parties  by  a  separate  instrument  executed 
at  the  time  of  the  sale  to  defeat  the  right  of  redemption.*  Where  the 
seller  exercises  his  right  to  retake  possession  on  the  buyer's  default 
in  making  payment,  and  the  latter's  promise  to  pay  is  absolute,  it  has 
been  held  that  the  seller  may  resell  the  property  on  account  of  the 
buyer,  crediting  the  proceeds  of  the  sale  on  the  unpaid  balance  of  t^e 
price,  and  recover  of  the  buyer  the  deficiency,  making  a  distinction 
in  such  a  case  between  the  one  where  the  seller  retakes  the  possession 
and  thereafter  treats  and  uses  the  property  as  his  own.* 

VesHng  of  Title  in  Bwyer 

797.  In  General. — The  taking  at  the  time  of  the  sale  of  the  notes 
of  the  buyer  for  the  price  is  not  regarded  as  payment  so  as  to  con- 
atituto  a  waiver  or  render  the  provision  for  the  retention  of  the  title 

19.  Miller  v.  Steen,  30  Cal.  402,  89  Notes:  32  L.R.A.  470;  38  KB. A 
Am.  Dec  124;  Tufts  v.  D'Arcambal,  (N.S.)  899;  Arm.  Cas.  1917D  467. 
85  Mich.  185,  48  N.  W.  497,  24  A.  S.  2.  Desseau  v.  Holmes,  187  Mass. 
R.  79,  12  L.R.A.  446;  Hamilton  v.  486,  73  N.  E.  656,  105  A.  S.  R.  417. 
Highlands,  144  N.  C.  279,  66  S.  E.  3.  See  Chattel  Mortgages,  vol.  5, 
920,  12  Ann.  Cas.  876.  p.  472;  Mobtqaqes,  vol.  19;  p.  502. 

Note:  L.R.A.1916A  922.  4.  Desseau  v.  Holmes,  187  Mass. 

20.  Puffer,  etc.,  Mfg.  Co.  v.  Lucas,  486,  73  N.  E.  656,  106  A.  S.  R.  417. 
112  N.  C.  377, 17  S.  E.  174, 19  L.R.A.  5.  Desseau  v.   Holmes,  187  Mass. 
682;  Hamilton  v.  Highlands,  144  N.  C.  486,  73  N.  E.  656,  105  A.  S.  R.  417. 
279,  56  S.  E.  929,  12  Ann.  Cas.  876.  6.  Dederick  v.  Wolfe,  68  Miss.  500, 

Note:  38  L.R.A.(N.S.)  893.  9  So.  350,  24  A.  S.  R.  283.  As  to  the 

1.  Desseau  v.  Holmes,  137  ^ass.  general  right  of  the  seller  after  retak- 
486,  73  N.  E.  656,  105  A.  S.  R.  417;  ing  possession  to  resell  on  account  of 
Davis  V.  Bliss,  187  N.  T.  77,  79  N.  E.  the  huyer  and  hold  him  liable  tor  auy 
851,  10  L.RJl.(N.S.)  458.  deficieocy,  see  sapza,  par.  786. 
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until  the  price  is  pud  inefficient'  In  such  a  case  the  seller  may  be 
bound  to  account  for  the  notes,  if  negotiable,  which  he  may  have 
taken  so  as  to  save  the  buyer  harmless,  before  he  can  recover  the 
goods  or  the  price  for  which  he  sold  them.  Hut  if  he  does  this,  and 
the  sale  was  upon  tlie  condition  that  the  buyer  should  acquire  do  title 
until  the  price  was  fully  paid,  the  fact  that  notes  were  given  for  the 
price  would  not  defeat  the  seller's  right  to  recov^  the  goods  or  their 
price,  if  the  purchase  money  was  not  paid  according  to  agreement* 
The  parties  after  the  execution  of  the  contract  and  delivery  of  the 
property  may  waive  the  performance  of  the  condition  on  which  the 
vesting  of  the  title  in  the  buyer  is  dependent,  and  thereby  render  the 
sale  absolute  •  The  question  of  waiver  in  such  a  case,  when  put  in 
issue,  is  ordinarily  one  for  the  determination  of  the  jury.'*  The  buyer 
and  seller  may  rescind  a  transaction  which  operated  as  a  performance 
of  tbe  condition,  and  thus  revest  the  title  in  the  seller.''  It  has  been 
held  that  a  seller  holding  a  conditional  sale  instalment  note  against  his 
buyer,  and  aLo  a  demand  note,  is  bound,  in  the  absence  of  express 
directions,  to  presume  that  subsequent  payments  are  intended  to  be 
applied  to  the  first  note,  where  the  conditional  sale  will  be  broken  if 
the  instalments  are  not  paid,  where  two  instalments  are  paid  before 
the  demand  note  is  given,  and  where  no  demand  of  payment  of  the 
second  note  is  made." 

798.  Transfer  by  Seller  of  Purchase  Honey  Note. — ^There  is  a 
decided  conflict  among  the  authorities  as  to  the  effect  of  a  transfer 
of  a  purchase  money  obligation  upon  the  title  reserved  in  a  con- 
ditional contract  of  sale.  There  seem  to  be  three  distinct  views  as  to 
the  effect  of  such  a  transfer:  (1)  that  it  constitutes  an  election  to  treat 
the  obligation  as  a  debt,  and  that  such  an  election  vests  tiie  title  to 
the  property  in  the  buyer;  (2)  that  a  transfer  of  the  obligation  trans- 
fers the  security,  and  vests  the  title  to  the  property  in  the  transferee; 
(3)  that  such  a  transfer  leaves  the  legal  title  in  the  seller.'*  Thus 
it  has  been  held  that  the  mere  indorsement  by  the  seller  of  the  pur- 
chase money  note  to  a  bank  as  collateral  security  for  a  loan  to  him 
is  an  election  to  treat  the  note  as  an  absolute  debt  of  the  buyer,  vesting 
the  title  to  the  property  in  the  buyer,  which  is  not  affected  by  the 


7.  Heinbockle  ▼.  Zugbaam,  6  Mont,  man,  Miller,  ete.,  Co.  v.  IfaUoiy,  6 
.  344.  5  Pac  807,  51  Am.  Rep.  59;  Neb.  178,  25  Am.  Rep.  478. 

Bristol  v.  Peanon,  107  N.  G.  562,     10.  Aultman.  Miller,  ete.,  Co. 
12  S.  B.  451,  22  A.  S.  R.  900.   As  to  Mallozy,  5  Neb.  178,  25  Am.  Rep. 
the  ^ect  of  taking  the  buyer's  nncon-  478. 

ditional  obligation  to  pay  as  giving     11.  Bolting  v.  Kirby,  90  Ala.  215, 
to  the  transaction  the  character  of  a  7  So.  914,  24  A.  S.  R.  789. 
mortgage,  see  supra,  par.  745.  12.  Cavanaugh  v.  Marble,  80  Conn. 

8.  Heinbockle  v.  Zugbanm,  5  Mont.  389.  68  Atl.  853, 15  l4.R.A.(N.S.'  127. 
344,  5  Pac  807.  61  Am.  Rep.  60.        And  see  Patiuiit,  vol.  21,  p.  88  e( 

9.  Wilson  V.  Soper,  13  B.  Mon.  aeq. 

[Ky.)  411,  56  Am.  Dee.  573;  Aolt-     18.  Note:  37  L.U.A.(N.S.)  71. 
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seller's  redemption  of  the  pledge.'*  And  if  the  seller  transfers  the 
note  taken  by  him  for  the  price  without  recourse  and  without  a  trana* 
fer  of  the  title  retained  by  him,  this  will,  it  would  seem  on  principle, 
operate  to  vest  in  the  buyer  the  absolute  title,  for  the  reason  that  the 
seller's  right  to  the  debt  is  entirely  gone  and  the  transaction  operates 
in  effect  as  a  payment  of  the  debt  in  so  far  as  the  title  is  concerned.^' 
Other  cases  refuse  .to  consider  the  transfer  by  the  seller  of  the  purchase 
m<Hiey  note  either  as  collateral  security  or  by  an  <ffdinary  indorse- 
ment as  vesting  the  title  in  the  buyer,  and  hold  that  the  transferee 
will  acquire  by  subrogation  the  title  of  the  seller,  and  in  case  of  a 
transfer  as  collateral  security  that  the  seller  may  on  redemption  of 
the  security  enforce  his  title  and  right  to  possession  on  the  default 
of  the  buyer  in  making  payment.^*  And  it  has  been  held,  where  the 
reservation  of  title  appeared  in  the  contract  but  not  in  the  purchase 
money  notes,  that  the  seller,  after  transfer  of  the  notes  by  an  ordinary 
indorsement,  may  on  default  of  the  buyer  replevin  the  subject  mat- 
ter of  the  sale,  as  he  is  interested  in  the  payment  of  the  notes  ao  as  to 
relieve  him  from  liability  as  indorser,  and  the  right  to  retake  posses- 
sion is  not  solely  in  the  holder  of  the  notes."  The  seller  may  ou 
principle,  and  it  is  generally  so  held,  transfer  his  right  to  receive 
the  price  and  at  the  same  time  his  title  and  thereby  transfer  all  his 
rights  to  his  transferee.*® 

799.  Renewal  of  Obligation  for  Price;  Collateral  Security.— As 
a  general  rule  the  taking  of  a  note  of  the  debtor  for  a  pre-existing 
indebtedness  does  not  constitute  payment  of  such  indebtedness." 
And  it  is  generally  held  that  the  taking  of  new  notes  for  the  amount 
of  the  price  unpaid  will  not  of  itself  constitute,  a  payment  of  the  price 
or  novation,  and  convert  the  transaction,  which  in  its  inception  con- 
stituted a  sale  with  retention  of  title  in  the  buyer  until  the  price  is 

14.  Winton  Motor  Carriage  Co.  v.  17.  McDonald  Automobile   Co.  v. 

Broadway  Automobile  Co.,  65  Wash.  Bicknell,  129  Tenn.  493,  167  S.  W. 

650,  118  Pac  817,  37  L.H.A.(N.S.)  A^n-  Cas.  1910A  265. 

.9-1  In  tiie  above  ease  the  court  speaks 

w«»fl.  QT  T  p  A         ^  79  of  the  right  o£  tiie  seller  as  in  the 

Note:  37  LR-A.(N.SO  7^  ot  a  hen  merely,  and  it  would 

Th^  IS  analogous  to  Uie  general  reservation  of  title  is 

niie  that  an  action  by  ti.e  seller  for  ^^  ^^^^      ordinary  and  full  effect 

the  pnce  IS  inconsistent  with  his  reten-  ^^,1^,           ^ot  himself  retake 

tton  of  title  and  right  to  retake  poBses-  poggaasion  after  the  transfer  of  the 

sion    See  supra  par.  77G  ^^^^                  regaining  them,  as 

39  S  E.  493,  54  L.R.A.  808  d  atin-  ^   rule   release   the  buyer  from 

guislied   m   Townsend   T.   Soutbern  ^j^bUity  for  the  price.    See  supra, 

Product  Co.,  127  Ga.  342,  56  S.  E.  705 

43fl,  119  A.  S.  R.  340.  g^^  g„pj^  p„  772 

^'H^:^;l  o^.  «  1»"  See  Patu'ent,  Vol  21,  p.  70. 


16.  Note:  37  L.R.A.(N.S.)  72. 
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paid,  into  an  absolute  sale  or  confirm  the  title  in  the  buyer.**  This 
is  especially  true  where  the  renewal  note  contains  a  similar  provision 
retaining  the  title  in  the  seller  as  that  contained  in  the  original  note; 
and  the  fact  that  the  original  purchase  money  note  was  surrendered 
and  marked  paid  has  been  held  insufHcieot:to  confirm  the  title  in  the 
buyer  where  the  new  note  expressly  recited  that  it  was  given  "to 
extend  the  old  note  only  and  to  stand  in  lieu  thereof."  *  On  the 
other  hand  it  has  been  held  that  the  taking  of  a  new  note  for  the 
price  will  operate  to  vest  the  title  in  the  buyer  if  it  does  not  itself 
contain  a  provision  reserving  the  title  in  the  seller.'  The  better  view 
is  that  the  taking  by  the  seller,  after  the  sale  or  after  the  price  has 
become  due  and  payable,  of  collateral  security  for  the  unpaid  price 
does  not  affect  his  reservation  of  title  and  right  to  retake  possession,* 
as  where  a  new  note  is  given  for  the  unpaid  price  with  an  additional 
surety.'  It  is  held,  however,  that  if  the  seller  on  the  maturity  of  the 
price  takes  a  note  secured  by  mortgage  on  the  chattel  for  the  amount 
of  the  unpaid  price  he  thereby  waives  his  reserved  title  under  the 
contract  of  sale  and  vests  the  title  in  the  buyer.'  In  such  a  case  the 
taking  of  the  mortgage  is  inconsistent,  it  would  seem,  with  title  remain- 
ing in  the  seller.  On  the  theory,  however,  that  the  chattel  mortgage 
covered  only  the  q)ecial  interest  of  the  buyer,  it  has  been  held  that 
the  taking  of  the  mortgage  did  not  vest  the  title  in  the  buyer.' 

20.  Segrist  V.  Crabtree,  131  U.  S.  1.  Freed  Furniture,  etc.,  Co.  v. 
287,  9  S.  Ct.  687,  33  U.  S.  (L.  ed.)  Sorensen,  28  Utah  419,  79  Pae.  564, 
125;  Monitor  Drill  Co.  v.  Mercer,  ltj3  107  A.  S.  R.  731,  3  Ann.  Gas.  634. 
Fed.  943,  90  G.  C.  A.  303,  16  Ann.  2.  Carlton  Supply  Go. .  v.  Battle^ 
Cas.  214,  20  L.R.A.(N.S.)  1065;  A.  142  Ga.  605,  83  S.  E.  225,  L.iLA. 
Lesoben  &  Sons  Hope  Go.  v.  Mayflower  1916A  926. 

Gold  Min.,  etc.,  Co.,  173  Fed.  855,  97      3.  Thornton  v.   Findlay,  97  Ark. 

C.  C.  A.  465,  35  L.R.A.(N.S.)  1;  432,  134  S.  W.  627,  33  L.R.A.(N.S.) 
Triplett  v.  Mansur,  etc.,  Co.,  68  Ark.  491. 

230,  57  S.  W.  261,  82  A.  8.  R.  284;     Note:  Ann.  Cas.  1916A  335. 
Carlton  Supply  Co.  t.  Battle,  142  Ga.      4.  McDonald    Automobile  Co. 
605,  83  S.  E.  225,  L.B.A.1916A  926;  Biekneil,  129  Tenn.  493,  167  S.  W. 
Reed  v.  Upton,  10  Pick.  (Mass.)  522,  108,  Ann.  Cas.  1916 A  265;  Kimball 
20  Am.  Dec.  545;  International  Har-  v.  Costa,  76  Vt  289,  56  Atl.  1009,  104 
vester  Co.  of  America  v.  Pott,  32  S.  A.  S.  R.  937,  1  Ann.  Cas.  610. 

D.  82,  142  N.  W.  652,  Ann.  Caa.  Notes:  Ann.  Caa.  1916A  266;  Ann. 
1916A  327;  McDonald  Automobile  Co.  Caa.  1917D  467. 

V.  Bicknell,  129  Tenn.  493,  167  S.  W.      5.  McDonald    Automobile    Co.  v. 
108,  Ann.  Cas.  1916A  265;  Freed  Bicknell,  129  Tenn.  493,  167  S.  W. 
Furniture,  etc.,  Co.  v.  Sorensen,  28  108,  Ann.  Ca&  1916A  265. 
Utah  419,  79  Pac.  564,  107  A.  S.  B.     6.  Thornton  v.  findlay,  97  Ark. 
731,  3  Ann.  Gas.  634.  432,  134  S.  W.  627,  33  L.R.A.(N.S.) 

Notes:  33  L.R.A.(N.S.}  492;  35  491. 
LJELA.(N.S.)  90;  L.R.AJ916A  027;     7.  Note:  Ann.  Cat.  m6A  266. 
Ann.  Cas.  1916A  335. 
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XXIV.  Nbougbncb  in  Sale  or  Danoebovs  Abticlbs 


Seller's  Liability  to  Bv/yer 


800.  In  General. — It  is  well  established  that  one  who  sells  and 
delivers  to  another  an  article  which  he  knows  to  be  dangerous  or 
noxious,  without  giving  notice  of  its  perilous  qualities  and  nature,  is 
liable  for  an  injury  that  may  result  Uierefrom  to  the  buyer.^  If  the 
dealer  knows  that  the  article  is  inherently  or  imminently  dangerous, 
or  is  highly  explosive,  or  if  he  conceals  or  misrepresents  its  qualities, 
or  warrants  or  represents  it  to  be  safe  for  the  use  intended;  when  it 
is  not,  there  is  no  reason  why  he  should  not  be  held  chargeable  with 
the  reasonable  and  proximate  consequences  of  bis  act  in  selling  it 
without  notice  of  Uie  danger  in  its  use.'  The  rule  has  been  applied 
in  many  cases  and  to  a  great  variety  of  subjects,  such  as  sales  of  ex- 
plosives,'* illuminating  oils,^^  drugs  and  medicines/'  food  for  human 

8.  Smith  v.  Clarke  Hardware  Co.,  9.  Peaslee-Gaolbert  Co.  v.  McMath, 

100  Ga.  163,  28  S.  B.  73,  39  L.R.A.  148  Ky.  265,  146  S.  W.  770,  Ann.  Cas. 

607;  HcEIdon  v.  Drew,  138  la.  390.  1913E  392,  39  L.R.A.(N.S.)  465. 

UO  N.  W.  147,  128  A.  8.  K.  203?  10.  Smith  v.  Clarke  Hardware  Co., 

Carter  t.  Towne,  98  Mass.  567,  96  100  Oa.  163,  28  S.  £.  73,  39  L.R.A. 

Am.  Dee.  682;  French  v.  Vining,  102  607;  Carter  v.  Towne.  98  Mass.  567, 

Mass.  132,  3  Am.  Bep.  440;  Craft  v.  96  Am.  Dee.  682;  Cunningham  v.  C. 

Parker,  etc.,  Co.,  06  Mich.  245,  55  N.  R.  Pease  House  Famishing  Co.,  74 

W.  812,  21  L.R.A.  139;  Schubert  v.  N.  H.  435,  69  Atl.  120,  124  A.  S.  B. 

J.  R.  Clark  Co.,  49  Minn.  331,  51  N.  079,  20  L.R.A.(N.S.)  236. 

W.  1103,  32  A.  S.  R.  559,  IS  L.R.A.  Note:  5  Ann.  Cas.  181 

818;  Wright  t.  Howe,  46  Utah  588,  See  Explosions  aho  Explosives, 

150  Pac.  956,  L.R.A.1916B  1104  and  vol.  11,  p.  700  et  seq. 

note;  Hasbronofc  v.  Armour,  139  Wis.  11.  Note:  10  L.R.A.(N.8.)  029. 

357,  121  N.  W.  157,  23  L.R.A.(N.S.)  12.  Blood  Balm  Co.  v.  Cooper,  83 
876;  Clark  v.  Army,  etc.,  Co-op«rativa  Oa.  457, 10  S.  E.  118, 20  A.  S.  R.  324, 

Soe.,  [1903]  1  K.  B.  165,  72  L.  J.  K.  5  LJtA.  612;  Howea  t.  Rose,  13  Ind. 

B.  153,  88  L  T.  N.  S.  1,  19  Timn  L.  App.  674,  42  N.  E.  303,  65  A.  S.  R. 

Rep.  80,  3  British  RnL  Gas.  435  and  251;  Owynn  t.  DnfReld,  61  la.  64,  15 


Notes:  111  A.  S.  R.  701;  19  L.R.A.  HoUenkamp,  IS  a  Mon.  (Ey.)  219, 
(N.S.)  927;  L.R.A.1916B  879  ;  6  Ann.  56  Am.  Dec.  563;  Norton  v.  SewaU, 
Gas.  181;  15  Ann.  Cas.  1006;  Ann.  106  Mass.  143,  8  Am.  Rep.  298;  Brown 
Cas.  1013C  804;  Anxu  Cas.  1914A  877.  v.  Marshall,  47  Mich.  676,  11  N.  W. 

One  who  manufactures  and  another  392,  41  Am.  Bep.  728;  Thomas  t. 
who  sells  a  dangerous  article,  knowing  Winchester,  6  N.  T.  397,  57  Am.  Dec. 
it  to  be  such,  without  warning  to  the  465;  Goodwin  t.  Rowe,  67  On.  1, 135 
consumer,  may  be  sued  jointly  for  Pae.  171,  Ann.  Cas.  1915C  416  and 
injury  whieh  the  eonsnmer  reoaves  note;  Wright  v.  Howe,  46  XStah  688. 
through  an  attempt  to  make  use  of  it  160  Pac.  966,  L.RA.1916B  1104  and 
Clement  Crosby,  148  Mich.  293,  tU  note;  Peters  t.  Johnson,  60  W.  Va. 
N.  W.  746,  12  Ann.  Caa.  265,  10  644.  41  S.  B.  190,  88  A.  S.  R.  909,  57 
LJLA.(N.8.)  688.  LRjL  428. 

As  to  the  general  dut^  of  a  sener  to     Note:  111  A.  S.  R.  718. 
disclose  latent  defects  in  the  subject     See  Dbdos  .um  Dbuqgisxs,  toL  9, 
matter  of  the  sale,  see  supra,  par.  621.  p.  702  at  seq. 
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beings,^*  provender  for  cattle,**  and  in  the  case  of  the  negligent 
furnishing  of  unwholesome  food  by  an  innkeeper  or  restaurant 
keeper.**  The  principle  is  illustrated  by  a  recent  English  case, 
wliere  it  appeared  that  the  seller  of  a  tin  contuning  disinfectant 
powder  knew  that  it  was  likely  to  cause  danger  to  a  person 
opening  it,  unless  special  care  was  token,  and  the  danger  was  not 
such  as  presumably  would  be  known  to  or  appre(»ated  by  the 
buyer,  unless  warned  of  it.  The  court  held  that,  independently  of 
any  warranty,  there  was  cast  on  the  seller  a  duty  to  warn  t^e  buyer 
of  the  danger.**  Again,  where  it  appeared  in  an  action  against  the 
seller  to  recover  for  injuries  received  from  the  explosion  of  a  siphon 
of  aerated  water  that  such  siphons  were  likely  to  explode  unless  first 
subjected  to  an  adequate  test,  and  that  certain  other  siphons  also 
charged  and  sold  by  the  defendant  had  exploded  under  circumstances 
in  which  like  siphons  might  be  expected  to  be  placed  before  using,  it 
was  held  that  the  question  of  the  defendant's  negligence  must  be 
submitted  to  the  jury,  and  a  dismissal  of  tiie  complaint  without  so 
doing  is  erroneous.*' 

801.  Discovery  and  Disclosure  of  Danger  Generally. — ^Tn  the 
absence  of  any  express  or  implied  warranty  or  fraudulent  representa- 
tion or  concealent,  which  itself  implies  a  scienter,  it  seems  that  the 
liability  of  the  seller  to  the  buyer  is  predicated  on  bis  actual  or  con- 
structive knowledge  of  the  defect  in  the  article  sold  rendering  it  immi- 
nently dangerous,  and  his  resulting  duty  to  disclose  the  same  to  the 
buyer ;  *^  still  he  may  be  charged  with  knowledge  of  discoverable  perils 
incident  to  his  wares  and  with  the  duty  of  imparting  information 

13.  Bishop  V.  Weber,  139  Mass.  411,  15.  Merrill  v.  Hodson,  88  Conn. 
1  N.  E.  154,  52  Am.  Rep.  715;  Craft  314,  91  Atl.  533,  Ann.  Gas.  lUlfiD 
V.  Parker,  etc.,  Co.,  96  Mich.  245,  55  917  and  note,  L.R.A.1915B  481  and 
N.  W.  812,  21  L.R.A.  139  and  note;  note..  See  Innkeepehs,  vol.  14,  p.  510. 
Neiman  v.  Channellene  Oil,  etc.,  Co.,  16.  Clark  v.  Army,  etc.,  Co-opera- 
112  Minn.  11,  127  N.  W.  394,  140  A.  tive  Soc.,  [1903]  1  K.  B.  155,  72  L. 
S.  R.  458;  Tomlinson  v.  Armour,  75  J.  K.  B.  153,  88  L.  T.  N.  S.  1,  19 
N.  J.  L.  748,  70  Atl.  314,  19  L.B..A.  Timea  L.  Rep.  80,  3  British  Ru!.  Cas. 
(N.S.)  923  and  note.  435. 

Note:  111  A.  S.  R.  714.  17.  Torgesen  v.  Sehnltz,  192  N.  Y. 

See  Food.  vol.  11,  p.  1118  et  acq.     156,  84  N.  E.  956,  127  A.  S.  R.  894. 

As   to   the   implied   warranty   of  18  L.R.A.(N.S.)  726. 
wholesomeness  in  case  of  a  sale  of  pro-     18.  National    Cotton    Oil    Co.  v. 
visions  for  consumption  by  man,  see  Young,  74  Ark.  144,  85  S.  W.  92,  4 
Bupra,  par.  467  et  seq.  Ann.  Cas.  1123,  109  A.  S.  R.  71; 

14.  French  v.  Vining,  102  Mass.  Qironx  v.  Stedman,  145  Mass.  439,  14 
132,  3  Am.  Rep.  440.  See  also  N.  E.  538,  1  A.  S.  R.  472;  Parr«!l  v. 
National  Cotton  Oil  Co.  v.  Young,  74  Manhattan  Market  Co.,  198  Mass.  271, 
Ark.  144,  85  S.  W.  92,  109  A.  S.  R.  84  N.  E.  481,  126  A.  S.  R.  43G,  15 
71,  4  Ann.  Cas.  1123.  As  to  whether  Ann.  Cas.  1076,  15  L.R.A.{N.S.)  884. 
there  is  an  implied  warranty  of  whole*  As  to  necessity  of  a  scienter  as  a  basis 
Bomeness  in  the  case  of  a  sale  of  prov-  of  a  charge  of  fraud,  see  snpra,  par. 
ender  for  aninuds,  see  supra,  par.  469.  635. 
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Uieieof  to  buyets."  If  a  dealer  or  merchant,  whether  he  be  a  whole- 
sale dealer  or  a  retail  dealer,  or  the  original  buyer  of  the  article,  or 
^he  person  who  makes  the  sale  to  the  consumer,  knows  that  the  article 
18  inherently  or  imminently  dangerous  in  the  use  for  which  it  is  in- 
tended, because  of  its  inflammable  or  exploaive  qualities,  it  is  his  duty 
to  label  or  mark  the  package  containing  the  article  in  such  a  way  as 
to  indicate  its  dangerous  contenta"*  While  a  retailer  is  not  liable  for 
concealed  dangers  incident  to  goods  manufactured  or  packed  by  others, 
inasmuch  as  he  has  no  opportunity  ordinarily  to  inform  himself  there- 
of,^ the  manufacturer  as  a  rule  will  be  charged  with  notice  of  the 
quality  of  the  article  that  he  himself  has  made,  and  cannot  excuse 
himself  upon  the  ground  that  he  did  not  know  ite  dangerous  qualities.* 
There  is  and  should  be  a  difference  between  the  liability  of  the  manu- 
facturer and  the  liability  of  the  dealer  in  this  class  of  cases.  The  man- 
ufacturer should  be  and  is  held  to  a  higher  degree  of  care  than  the 
dealer  in  putting  on  the  market  dangerous  compounds,  because  he 
knows  or  should  be  charged  with  notice  of  the  quality  and  contents  of 
the  article  that  he  manufactures;  and,  being  the  originator  of  it, 
should  be  required  to  give  notice  of  the  danger  in  its  use,  if  it  is 
dangerous.  But  the  dealer  who  buys  from  the  nianufacturer  occupies 
practically  the  same  position  as  does  the  buyer  from  the  dealer,  and  is 
not  presumed  to  know  the  formula  by  which  the  article  is  made,  or 
whether  it  is  inherently  dangerous  or  not* 

802.  Articles  Manofactored  or  Packed  by  Others. — ^The  distinction 
between  the  liability  of  the  manufacturer  and  the  liability  of  the  sell- 
er* consists  in  this:  the  seller  is  under  no  obligation  to  test  articles 
manufactured  or  packed  by  others  for  the  purpose  of  discovering  latent 
or  hidden  dangers.^  The  dealer  who  purchases  and  sells  an  article  in 

19.  "Woleho  T.  Rosenbluth,  81  Conn.  148  Ky.  265, 146  S.  W.  770,  Ann.  Cas. 
358,  71  Atl.  666,  21  L.R.A.(N.S.)  1913E  392,  39  L.R.A.(N.S.)  465; 
571;  French  v.  Vining,  102  Mass.  132,  Schubert  v.  J.  R.  Clark  Co.,  49  Minn. 
3  Am.  Rep.  440;  Leavitt  v.  Fiberloid  331,  51  N.  W.  1103,  32  A.  S.  R.  559, 
Co.,  196  Mass.  440,  82  N.  E.  682,  15  15  L.p.A.  818.  See  also  Wolcho  v. 
L.R.A.(N.S.)  855;  Krahn  v.  J.  L.  Rosenbluth,  81  Conn.  358,  71  Atl.  566, 
Owens  Co.,  125  Minn.  33,  145  N.  W.  21  L.R.A.(N.S.)  571;  Watson  v. 
626,  51  L.R.A.(N.S.)  650;  Torgesen  Augusta  Brewing  Co.,  124  Ga.  121,  52 
V.  Sehultz,  192  N.  Y.  156,  84  N.  E.  S,  E.  152,  110  A.  S.  R.  157,  1  L.R.A. 
956, 127  A.  S.  R.  894,  18  L.R.A.(N.S.)  (N.S.)  1178;  Leavitt  v.  Fiberloid  Co., 
726;  Crig^  v.  Coca-Cola  Bottling  196  Mass.  440,  82  N.  E.  682, 15  L.R.A. 
Co.,  132  Tenn.  545,  179  S.  W.  155,  (N.S.)  855. 

Ann.  Cas.  1917B  572,  L.R.A.igi6B      3.  Peaslee-Oanlbert  Co.  t.  McMath, 


20.  Feaslee-Gaolbert  Co.  t.  Mc-  Cas.  1913E  392,  39  L.R.A.(N.&.) 
Math,  148  Ky.  265,  146  S.  W.  770,  465. 

Aan.  Cas.  ldl3E  392,  39  L.R.A.(N.S.)     4.  See  the  preceding  paragraph. 


1.  See  the  following  paragraph.       674,  42  N.  E.  303,  55  A.  S.  R.  251 ; 

2.  Peastee-Oaulbert  Ca  v.  McMath,  Clement  t.  Rommeck,  149  Mieh.  595, 
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148  Ky.  265,  146  S.  W.  770,  Ann. 


465. 


6.  Howes  V.  Rose,  13  Ind.  App. 
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conimon  and  general  use  in  the  usual  course  of  trade  and  business, 
without  knowledge  of  its  dangerous  qualitiee,  is  not  under  a  duty  to 
exercise  ordinary  care  to  discover  whether  it  is  dangerous  or  not.  He 
may  take  it  as  he  finda  it  on  the  mcu'ket.  He  is  not  required  to  investi* 
gate  its  qualities,  or  endeavor  to  ascertain  whether  it  is  dangerous  for 
the  use  intended  before  he  can  absolve  himself  from  liability  in  the 
event  injury  results  from  its  use.  There  are  many  necessary  articles 
and  things  in  common  and  general  use  throughout  the  country  that 
are  dangerous  unless  used  with  care,  but  the  dealer  who  buys  and  sells 
them  in  the  open  market  in  the  usual  and  ordinary  course  of  his  busi- 
ness, and  who  makes  no  representations  or  concealments,  and  who  does 
not  know  that  the  article  is  explosive  or  dangerous  in  its  ordinary  use, 
is  not  to  be  made  liable  merely  because  some  person  is  injured  or  killed 
while  handling  it'  Accordingly  it  is  held  that  a  druggist  is  not  guilty 
of  negligence  in  selling  to  customers  proprietary  medicines  in  the  pack- 
age and  under  the  label  of  the  proprietor  or  patentee,  without  making 
an  analysis  of  the  contents.'  Similarly  it  is  held  that  a  retail  seller  of 
soap  is  not  liable  to  a  consumer  for  an  injury  by  a  needle  imbedded  in 
a  cake  by  the  manufacturer,  where  he  did  not  know  of  its  presence, 
which  could  not  have  been  ascertained  by  him  in  the  exercise  of  ordi- 
nary care.*  And,  likewise,  it  has  been  held  that  a  wholesale  dealer  who 
buys  a  standard  paint  dryer  in  the  open  market  without  knowledge 
that  it  is  explosive  or  inflammable  if  used  with  ordinary  care  is  not 
bound  to  ascertain  its  qualities  or  warn  consumers  of  possible  danger 
in  its  use,  or  liable  to  one  for  injury  by  an  explosion  when  he  attempts 
to  transfer  it  from  one  receptacle  to  another  by  artificial  light.' 

803.  Dangers  Known  or  Apparent  to  Buyer. — The  ground  of  liabil- 
ity is  the  seller's  superior  knowledge  of  the  dangerous  characteristics 
of  the  article  sold ;  "  and  where  it  appears  that  the  person  injured  was 
as  fully  cognizant  of  the  peril  as  was  the  defendant  seller  or  manufac- 
turer there  can  be  no  recovery.^^  Accordingly  in  an  action  to  recovei' 

U3  N.  W.  286,  U9  A.  S:  R.  695,  13  (N.S.)  238.  See  Neolioskcb,  vol.  20, 
L.R.A.{N.S.)  382  and  note.     .  p.  11  et  seq.,  as  to  knowledge  aa  an  ele- 

Notes:  13  L.R.A.(N.S.)   382;  48  ment  of  negligence  generally. 
L.R.A.{N.S.)  214.  11.  Bragdon    v.  Perkins-Campbell 

6.  Peaslee-Gaulbert  Co.  v.  MeMath,  Co.,  87  Fed.  109,  58  U.  S.  App.  91, 
148  Ky.  265, 146  S.  W.  770,  Ann.  Caa.  30  C.  C.  A.  567,  66  L.R.A.  924;  Gibson 
1913E  392,  39  L.RA.(N.S.)  465.  v.  Tor'iert,  115  la.  163,  88  N.  W.  443, 

7.  West  T.  Emanuel,  198  Pa.  St.  91  A.  S.  R.  147,  56  L.R.A,  98;  Berger 
180,  47  Atl.  965,  53  L.R.A.  329.  v.  Standard  Oil  Co.,  126  Ky.  155,  103 

8.  Haabrouck  v.  Armour,  139  "Wis.  S.  W.  245,  H  L.R.A.(N.S.)  238; 
357,  121  N.  W.  157,  23  L.R.A.(N.S.)  White  v.  Oakes,  88  Me.  367,  34  AU. 
876.  175,  32  L.R.A.  592;  Farrell  v.  Man- 

9.  Peaslee-Gaulbert  Co.  v.  McMath,  hattan  Market  Co.,  198  Mass.  271,  84 
148  Ky.  265,  146  S.  W.  770,  Ann.  Cas.  N.  E.  481,  126  A.  S.  R.  436,  15  Ann. 
1913E  392,  39  L.R.A.{N.S.)  465.         Cas.    1076,    15    L.R.A.(N.S.)  884; 

10.  Berger  v.  Standard  Oil  Co.,  126  O'Neill  v.  James,  138  Mich.  567,  101 
Ky.  155,  103  S.  W.  245,  11  L.R.A.  N.  W.  828,  110  A.  S.  R.  321,  6  Ann. 
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for  injuries  caused  to  an  employee  of  the  purchaser  by  the  explosion 
of  a  bottle  of  champagne  cider,  where  it  appeared  that  the  plaintiff 
knew  that  the  champagne  cider,  as  ordinarily  manufactured  and  sold, 
was  charged  with  a  gas,  and  there  was  no  evidence  from  which  it  might 
be  inferred  that  the  defendant  hod  knowledge  that  the  bottle  was 
improperly  charged,  and  it  appeared  by  the  evidence  that  the  appara- 
tus used  in  charging  the  bottle  was  a  proper  one,  it  was  held  to  be  the 
duty  of  the  trial  court  to  direct  a  verdict  in  favor  of  the  defendant." 
And  it  has  been  held  that  where  a  photographer  sends  a  messenger  to 
purchase  a  certain  chemical,  notice  given  to  ihe  messenger  by  the  seller 
that  the  chemical  sold  him  is  different  from  and  more  dangerous  than 
the  one  ordered  is  notice  to  the  photographer."  Likewise  in  case  of 
(he  sale  of  a  dressed  chicken  by  a  retail  dealer  which  the  buyer  pur- 
chased after  personal  inspection,  and  without  reliance  on  the  superior 
knowledge  and  selection  of  a  fit  one  by  the  seller,  it  has  been  held  that 
the  fact  that  the  seller,  who  in  fact  had  no  knowledge  that  it  was  unfit 
for  food,  could  have  discovered  its  unwholesome  condition  by  the 
exercise  of  reasonable  care  and  diligence  does  not  render  him  liable 
on  liie  ground  of  negligence  for  injuries  suffered  by  the  buyer  on 
account  of  its  unwholesomeness.**  No  liability  attaches  to  a  seller 
for  injuries  to  a  buyer  for  lack  of  iziatruction  as  to  the  safe  method 
of  handling  an  article  called  for  by  and  sold  to  him,  where  he  has 
reached  the  age  of  discretion,  and  is  apparently  in  possession  of  his 
mental  faculties,  and  there  is  nothing  connected  with  the  transaction, 
or  previously  known  to  the  seller,  indicating  that  the  would-be  buyer 
cannot  safely  be  intrusted  with  the  article."  As  in  other  cases  in- 
volving liability  for  ne^igence,  the  contributory  negligence  of  the 
buyer  may  preclude  his  recovery  against  the  seller." 

Cas.  177,  68  L.R.A.  342;  Clement  v.  Ann.  Cas.  177,  68  L.R.A.  342, 

Rommeck,  149  Mich.  595,  113  N.  W.  IS.  Conrad  v.  Graham,  54  Wash. 

28G,  119  A.  S.  R.  695,  13  L.R.A.  641, 103  Pac  1122,  132  A.  S.  R.  1137. 

(N.S.)  382  and  note;  Wyllie  v.  Palm-  14.  Parrell  v.  Manhattan  Market 

er,  137  N.  Y.  248,  33  N.  E.  381.  19  Co.,  198  Mass.  271,  84  N.  E.  481, 

L.R.A.  285;  Birdsinger  v.  McCormick  126  A.   S.   R.   436,   15   Ann.  Cas. 

Harvesting  Mach.  Co.,  183  N.  Y.  487,  1076,    15    L.R.A.(N.S.)    884.  The 

76  N.  E.  611,  5  Ann.  Cas.  586,  3  court  distinguishes  such  a  case  from 

L.R.A.(N.So    1047;    Liggett,    etc.,  one  where  a  druggist  sells  poisons 

Tobacco  Co.  v.  Cannon,  132  Tenn.  labeled  as  a  harmless  medicine,  saying: 

419.  178  S.  W.  1009,  Ann.  Cas.  1917A  "The  ground  on  which  the  apothecary 

179,   L.R.A.1916A   940;    Crigger   v.  is  liable  is  that  he  deals  in  poisons. 

Coca-Cola  Bottling   Co.,  132   Tenn.  That  is  quite  different  from  dealing 

545,  179  S.  W.  155,  Ann.  Cas.  1917B  in  food  which  may  become  poisonous. 

572,  L.R.A.1916B  877  and  note.    See  That  rule  does  not,  in  our  opinion. 

Negligence,  vol.  20,  pp.  14,  15,  as  to  apply  to  the  sale  of  articles  of  food." 

comparative  knowledge  in  tiie  law  of  15.  Gibson  t.  Torbert,  115  la.  163, 

negligence.  88  N.  W.  443,  91  A.  S.  R.  147,  56 

12.  O'Neill  V.  James,  138  Mich.  567,  L.R.A.  98. 

101  N.  W.  828,  no  A.  8.  R.  321,  5  16.  Conrad  v.  Graham,  64  Wash. 
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804.  In  General. — It  ia  stated  as  a  rule  of  law  that  a  manufacturer 
or  seller  is  Dot  liable  to  third  persons  who  have  no  contractual  rela- 
tions with  him  for  negligence  in  the  construction,  manufacture^  or 
sale  of  articles  manufactured  or  sold.'^  In  one  of  the  earlier  cases, 
which  serves  very  well  to  illustrate  tiie  rule,  it  appeared  ^at  a  balance 
wheel,  already  mode  and  in  hand,  having  defects  which  weakened  it, 
was  sold  by  the  defendant  to  a  person  who  bought  it  for  his  own  use. 
The  defects  in  the  wheel  were  pointed  out  to  the  buyer,  and  fully 
understood  by  him.  The  wheel  was  used  by  the  buyer  for  some  years, 
and  was  then  taken  into  the  possession  of  the  plaintiff's  intestate,  who 
used  it  for  his  own  purposes.  While  so  in  use,  it  fiew  apart  by  relisoa  of 
its  original  defects,  and  the  plantiff's  intestate  was  killed.  The  court 
held  that  there  could  be  no  recovery.'*  To  tliia  rule,  however,  the 
courts  have  very  generally  recognized  an  exception  in  the  case  of  arti- 
dos  of  sale  tliat  are  "inherently"  or  "imminently"  dangerous.  As  it 
ordinarily  is  stated,  an  act  of  negligence  of  a  manufacturer  or  seller 
which  is  imminently  dangerous  to  the  life  or  health  of  mankind,  and 
which  is  committed  in  the  preparation  or  sale  of  an  article  intended  to 
preserve-,  destroy,  or  affect  human  life,  is  actionable  by  third  persons 
who  suffer  from  the  negligence  regai-dless  of  privity  of  contracL"  It 

iHl,  103  Pac.  1122,  132  A.  S.  R.  1137.  Mfg.  Co.,  163  Wis.  428,  157  N.  W. 
.See  Negugence,  vol.  20,  p.  99  et  seq.,  1101,  L.K.A.1916E  1188. 
na  to  tbe  general  effect  of  contribu-     Notes:   2   L.R.A.(N.S.)    303;  19 
tory  negligence.  L.R.A.(N.S.)   924;  48  L.R.A.(N.S.) 

17.  Bragdon    v.    Perkins-CampbeU  213;  1  Ann.  Cas.  756;   Ann.  Cas. 
Co.,  87  Fed.  109,  58  U.  S.  App.  91,  30  1914A  877;  Ann.  Caa.  1915D  853. 
C.  C.  A.  567,  66  L.R.A.  924;  Huset  v.      18.  Loop  v.  Litchfield,  42  N.  Y.  351, 
J.  I.  Case  Threshing  Mach.  Co.,  120  1  Am.  Rep.  543. 

Fed.  865,  57  C.  C.  A.  237,  Gl  L.R.A.  19.  National  Sav.  Bank  v.  Ward,  . 
303;  Heindirk  v.  Louisville  Elevator  100  U.  S.  195,  25  U.  S.  (L.  ed.)  621; 
Co.,  122  Ky.  675,  92  S.  W.  608,  5  Huset  v.  J.  I.  Case  Tbresliing  Mach. 
L.R.A.(N.S.)  1103;  Farrell  v.  Man-  Co.,  120  Fed.  865,  57  C.  C.  A.  237, 
hattan  Market  Co.,  198  Mass.  271,  84  61  L.R.A.  303;  Olds  Motor  Works  v. 
N.  E.  481,  126  A.  S.  R.  436,  15  Ann.  Shaffer,  145  Kv.  616,  140  S.  W.  1047,  ^ 
Cas.  1070,  15  L.R.A.(N.S.)  884;  Ann.  Cas.  1913B  689,  37  L.R.A.(N.S.) 
Gearing  v.  Berkson,  223  Mass.  257,  660;  State  v.  Fox,  79  Md.  514,  29 
111  N.  E.  785,  L.R.A.1916D  1006;  Atl.  601,  47  A.  S.  R.  424  and  note,  24 
Heizer  v.  Kingsland,  etc.,  Mfg.  Co.,  L.R.A.  679;  Scliubert  v.  J.  R.  Clark 
110  Mo.  605, 19  S.  W.  630,  33  A:  S.  R.  Co.,  49  Minn.  331,  51  N.  W.  1103,  32 
482,  16  L.R.A.  821;  Losee  v.  Clute.  51  A.  S.  R.  559,  15  L.R.A.  818;  Neiman 
N.  Y.  494,  10  Am.  Rep.  638;  McCaf-  v.  Channellene  Oil,  etc.,  Co.,  112  Minn, 
frey  V.  Mossberg,  eto.,  Mfg.  Co.,  23  11,  127  N.  W.  394,  140  A.  S.  R.  458; 
R.  I.  381,  50  Atl.  651,  91  A.  S.  R.  637,  Cunningham  v.  C.  R.  Pease  House 
65  Ii.R.A.  822;  Liggett,  etc.,  Tobacco  Furnisbing  Co.,  74  N.  H.  435,  C9  Atl. 
Co.  V.  Cannon,  132  Tenn.  419,  178  S.  120, 124  A.  S.  R.  979,  20  L.R.A.(N.S.) 
W.  1009,  Ann.  Caa.  1917A  179,  L.R.A.  236;  Coughtry  v.  Globe  Woolen  Co., 
1016A  940;  Kerwia  t.  Chippetra  Shoe  56  N.  Y.  124,  16  Am.  Rep.  387;  Kuel- 
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frequently  has  been  held  one  who  furnishes  or  sells  a  dangerous 
medicine  or  drug  to  a  druggist  for  the  purpose  of  having  the  latter 
sell  it  to  his  customers  and  others  is,  on  the  tatter's  making  such  sales, 
liable  to  the  same  extent  as  if  he  had  sold  it  himself  without  the  inter^ 
vention  or  aid  of  such  druggist.^  The  rule  has  been  well  Stated  as 
follows:  "One  who  sells  and  delivers  to  another  an  article  intrinsical- 
ly dangerous  to  human  life  or  health,  such  as  a  poison,  an  explosive, 
or  the  like,  knowing  it  to  be  such,  without  notice  to  the  purchaser 
that  it  is  intrinsically  dangerous,  is  responsible  to  any  person  who  is, 
without  fault  on  his  part,  injured  thereby."  ■ 

805.  Meaning  of  Phrase  "Imminently  Dangerous." — The  words 
"imminently  dangerous"  as  used  by  the  courts  in  this  class  of  cases 
do  not  mean  that  the  article  must  be  at  all  times  and  under  all  con- 
ditions imminently  dangerous  such  as  poisons,  explosives  or  the  like. 
This  would  be  entirely  too  narrow  a  construction  to  place  upon  the 
meaning  of  tliese  words  as  used  in  the  opinions,  and  the  disposition  of 
the  cases  in  which  they  are  used  shows  that  they  were  used  in  a  broad 
and  liberal  sense.  Many  articles  are  very  simple  and  safe  in  their  use 
and  construction,  and  under  no  conditions  could  they  be  regarded  as 
dangerous  in  their  use.  On  the  other  band,  there  are  a  great  many 
things  in  common  use  that  are  dangerous,  unless  they  are  safely  and 
properly  constructed.*  And  the  recent  cases  as  a  general  rule,  though 
the  authorities  are  not  in  entire  accord,  recognize  that  an  automobile 
if  defectively  constructed  may  fall  within  the  rule.*  It  is  also  gen- 
erally established  that  the  ultimate  consumer  may  sue  the  manufac- 
turer of  foodstuffs  where  dangerous  and  poisonous  latent  ingredients 
have  caused  sickness.*  And  as  regards  the  liability  of  the  manufac- 


iing  V.  Roderick  Lean  Mfg.  Co.,  183  S.  E.  190,  88  A.  S.  E.  909,  67  UI.A. 

N.  Y.  78,  75  N.  E.  1098,  111  A.  S.  R.  428. 

691,  5  Ann.  Caa.  124,  2  L.R.A.(N.S.)  Note:  111  A.  S.  R.  713. 

363  and  note;  Crigger  v.  Coca-Cola  2.  Weiser  v.  Holzman,  33  Wash. 

Bottling  Co.,  132  Tenn.  545, 179  S.  W.  87,  73  Pac.  797,  99  A.  S.  R.  932. 

155,  Ann.  Cas.  1017B  572  and  note,  3.  Olds  Motor  Works  v.  Shaaer,  145 

L.R.A.191GB  877;  Weiser  v.  Holzman,  Ky.  616,  140  S.  W.  1047,  Ann.  Caa. 

33  Wash,  87,  73  Pac.  797,  99  A.  S.  R.  1913B  689,  37  L.R.A.(N.S.)  560. 

932;  Peters  v.  Jolinson,  50  W.  Va.  4.  Cadillac  Motor  Car  Co.  v.  John- 

644.  41  S.  E.  190,  88  A.  S.  R.  909,  57  son,  221  Fed.  801,  137  C.  C.  A.  279, 

L.R.A.  428.  Ann.  Cas.  1917E  581  and  note,  L.R.A. 

Notes:  85  A.  S.  B.  375  ;  48  L.R.A.  1915E   287   and  note;   Olds  Motor 

(N.S.)  216;  1  Ann.  Caa.  756.  Works  v.  Shaffer,  145  Ky.  616,  140 

1.  Blood  Balm  Co.  v.  Cooper,  83  S.  W.  1047,  Ann.  Cas.  1913B  689  and 

Ga.  457,  10  S.  E.  118,  20  A.  S.  R.  324,  note,  37  L.R.A.{N.S.)  560  and  note; 

5  L.R.A.  612;  Norton  v.  Sewall,  IOC  MacPherson  v.  Buick  Motor  Co.,  217 

Mass.  143,  8  Am.  Rep.  298;  Thomas  N.  Y.  382,  111  N.  E.  1050,  Ann.  Cas. 

V.  Winchester,  6  N.  Y.  397,  57  Am.  1916C  440,  L.R.A.1916F  696. 

Dec.  455;  Davis  v.  Guarnieri,  45  Ohio  Notes:  48  L.R.A-(N.S.)  216;  Ann. 

St.  470, 15  N.  E.  360,  4  A.  S.  R.  548:  Cas.  1917E  584. 

Peten  t.  Johnson,  50  W.  Ya.  64^  41  6.  Parks  v.  C.  C.  Tost  Pie  Ca,  93 


E.  C.  I*  Vol  XXIV.— 33.  613 


g  806 


SALES 


24  B.  a  L 


turer  the  principle  is  not  to  be  restricted,  it  has  been  heldt  to  liability 
for  personal  injuries  suffered  by  an  ultimate  consumer  or  user,  but 
has  been  extended,  in  case  of  the  negligence  of  the  manufacturer  or 
packer  of  deleterious  foods  or  the  like,  to  injuries  suffered  by  a  remote 
purchaser  such  as  a  grocer  or  restaurateur  in  respect  to  his  business, 
due  to  his  resale  of  such  prodacts.' 

806.  $asis  of  Liability  Generally. — Th^  liability  of  one  who  sells 
an  article  imminently  dangerous,  to  a  person  not  in  privity  of  con- 
tract with  him,  is  founded  in  tort  and  not  in  contract.^  And  as  is 
shown  heretofore  a  warranty  by  the  seller  of  the  quality  or  condition 
of  the  subject  matter  of  sale  does  not  inure  to  the  benefit  of  third  per- 
sons.^ The  foundation  of  liability  here,  as  elsewhere,'  is  the  superior 
knowledge'  of  the  manufacturer  or  seller  as  to  the  peril  embodied  in 
the  article  sold.***  And  when  it  is  said  that  a  manufacturer  or  seller 
of  an  article  is  not  liable  to  a  remote  transferee  thereof,  the  implica- 
tion is  that  he  had  no  superior  knowledge  and  owed  no  duty  of  infor- 
mation to  such  transferee.^'  It  has  been  observed  that  the  real  ground 
of  liability  of  the  seller  to  an  ultimate  consumer  is,  more  properly 
speaking,  a  duty  one  owes  to  the  public  not  to  put  oui  articles  to  be 
sold  upon  the  markets  for  use  injurious  in  their  nature,  of  which  the 

Kan.  334,  144  Pa^.  202,  L.R.A.igi5C  9.  Bee  Nbouobkcb,  vol  20,  p.  14, 

179;  Meshbesher  t.  Cbannetlene  Oil,  as  to  comparative  knowledge  as  affect- 

etc.,  Mlig.  Co.,  107  Minn.  104,  110  N.  ing  the  law  of  negligence. 

W.  428,  131  A.  S.  R.  441;  Tomlinson  10.  Lewis  v.  Terry,  111  Cal.  39,  43 

V.  Armour,  75  N.  J.  L.  748,  70  Atl.  Pac.  398,  52  A,  S.  B.  146,  31  L.R.A. 

314,  19  L.R.A.(N.S.)  923  and  note;  220;  Woodward  v.  Miller,  119  Ga. 

Catani  v.  Swift,  251  Pa.  St.  52,  95  618,  46  S.  E.  847,  100  A.  S.  R.  188, 

Atl.  931,  L.R.A.1917B  1272;  Mazetti  64  L.R.A.  932;  Skinn  v.  Reutter,  135 

v.  Armour,  75  Wash.  622,  135  Pac  Mich.  57,  97  N.  W.  152,  106  A.  S.  R. 

633,  Add.  Caa.  1915C  140,  48  L.R.A.  384,  63  L.R.A.  743;  Schubert  v.  J.  R. 

(N.S.)  213  and  note.  Clark  Co.,  49  Minn.  331,  51  N.  W. 

Notes:  16  Ann.  Cas.  492;  Ann.  Cas.  1103,  32  A.  S.  R.  559,  15  L.R.A.  818; 

1913B  1116;  Ann.  Cas.  1915C  144.  Krahn  t.  J.  L.  Owens  Co.,  125  Minn. 

See  Food,  vol.  11,  p.  1123.  333,  145  N.  W.  626,  51  L.R.A.(N.S.) 

As   to   the   implied   warranty   of  650;  Heizer  v.  Kingsland,  etc.,  Mfg. 

wholesomeness  in  the  sale  of  foods  for  Co.,  110  Mo.  605,  19  S.  W.  630,  33 

home  consumption,  see  supra,  par.  A.  S.  R.  482,  15  L.R.A.  821;  Cunning- 

467  et  seq.  ham  v.  C.  R.  Pease  House  Furnishing 

6.  Neiman  v.  Channellene  Oil,  etc.,  Co.,  74  N.  H.  435,  69  Atl.  120,  124 
Mfg.  Co.,  li:  Minn.  11,  127  N.  W.  A.  S.  R.  979,  20  L.Rj\..fN.S.)  236. 
394,  140  A.  li.  R.  458;  Mazetti  v.  Note:  19  L.R.A.(N.S.)  926. 
Armour,  75  Wash.  622,  135  Pac.  633,  11.  Heindirk  t.  Louisville  Elevator 
Ann.  Cas.  1915C  140,  48  L.RJL(N.S.)  Co.,  122  Ky.  675,  92  S.  W.  608,  5 
213.  L.R.A.(N.S.)  1103;  O'Neill  v.  James, 

Note:  Ann.  Cas.  1913B  1116.  138  Mich.  567,  101  N.  W.  828,  110  A. 

7.  Olds  Motor  Works  v.  Shaffer,  S.  R.  321,  5  Ann.  Cas.  177,  68  L.R.A. 
145  Ky.  616,  140  S.  W.  1047,  Ann.  342;  Heizer  v.  Kingsland,  etc.,  Mfg. 
Cas.  1913B  689,  37  L.R.A.(N.S,)  560.  Co.,  110  Mo.  605,  19  S.  W.  630,  33 

a.  See  supra,  par.  431  et  seq.  A.  S.  B.  482,  15  L.RA.  82L 
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general  puUic  have  not  means  of  inspection  to  protect  themselves.** 
Thus  if  the  owner  of  hogs,  knowing  them  to  be  afflicted  with  a  danger- 
ous infectious  disease,  sells  tbem  to  live  stock  dealers  who,  in  ignorance 
of  the  condition  of  the  animals,  sell  them  to  a  third  person  who,  with- 
out negligence,  puts  them  with  other  hogs,  the  original  seller  is  liable 
to  the  last  buyer,  not  only  for  the  value  of  the  hogs  purchased, 
but  for  the  value  of  those  which  contract  the  disease  and  die."  Again, 
one  who  manufactures  a  patent  or  proprietary  medicine,  concealing 
its  contents  from  the  public,  and  selling  it  to  ^gg^ts,  to  be  by  them 
offered  for  sale  to  the  public,  in  bottles  containing  directions  for  its 
use,  specifying  the  quantity  in  which  it  should  be  taken,  is  answer- 
able to  one  who  purchases  it  of  the  druggist  and  is  injured  by  taking 
it  in  the  quantities  specified  in  the  accompanying  directions,  if  it 
appears  that  the  medicine  contained  a  drug  of  which  the  taker  was  not 
aware,  and  which,  in  his  condition,  if  the  directions  given  were  fol- 
lowed, would  probably  produce  the  injurious  consequences  by  him 
suffered.** 

807.  Seller's  Knowledge  of  Danger  or  Defect. — ^The  necessity  of 
bringing  home  to  the  manufacturer  or  seller,  as  a  prerequisite  to  his 
liability  to  third  persons,  knowledge  of  the  dangerous  condition  of 
the  article  sold  depends,  it  seems,  on  the  character  of  the  article  sold,- 
and  a  distinction  is  made  between  cases  (1)  when  he  is  negligent  in 
the  manufacture  and  sale  of  an  article  intrinsically  or  inherently 
dangerous  to  health,  limb,  or  life;  (2)  when  he  sells  an  article  for 
general  use,  which  he  knows  to  be  imminently  dangerous  and  unsafe, 
and  conceals  from  the  buyer  defects  in  its  construction,  from  which 
injuiy  might  reasonably  be  expected  to  happen  to  those  using  it. 
Under  the  first  class  fall  articles  such  as  poisons  or  dangerous  drugs, 
that  are  labeled  as  containing  innocent  or  harmless  ingredients;  and 
in  this  class  of  cases  it  is  not  essential  to  a  recovery  by  the  injured 
party  against  the  maker  that  knowledge  of  his  mistake  or  negligence 
diould  be  brought  home  to  him.  His  liability  rests  upon  the  broader 
ground  that  persons  dealing  in  articles  intrinsically  and  inherently 
dangerous  must  use  a  high  degree  of  care  in  putting  them  on  the 
market,  for  the  protection  of  the  health  and  lives  of  those  who  may 
naturally  and  reasonably  be  expected  to  use  them.  And  for  his  neg- 
ligence or  carelessness  alone,  without  any  fraud,  deceit,  or  conceal- 
ment, he  may  be  held  accountable  in  damages  to  any  person  injured 
by  their  use.'*  But  in  the  other  class  of  cases,  where  the  article  itself 

12.  digger  v.  Coca-Cola  Bottling  L.R.A.  743. 

Co.,  132  Tenn.  545,  179  S.  W.  155,  14.  Blood  Balm  Co.  t.  Cooper,  83 

Ann.  Gas.  1917B  572,L.R.A.1916B  877.  Ga.  457,  10  S.  B.  118,  20  A.  S.  E.  321, 

See  also  Olds  Motor  Works  t.  Shaffer,  5  L.R.A.  612. 

145  Ky.  616,  140  S.  W.  1047,  Ann.  15.  Olda  Motor  Works  v.  Shaffer. 

Caa.  1913B  689,  37  L.R.A.(N.S.)  560.  145  Ky.  166, 140  S.  W.  1047,  Ann.  Gas! 

13.  Skinn  v.  Reutter,  135  Mich.  57,  1913B  689,  37  L.B.A.(N.S.)  660.  See 
97  N.  W.  162,  106  A.  S.  B.  384,  63  Druqs  and  Dbuooists,  vol.  9,  p.  696. 
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is  not  inherently  or  intrinsically  dangerous  to  health  or  life,  a  third 
party,  seeking  to  hold  the  maker  liable  for  injuries  suffered  by  bim 
in  the  use  of  the  article,  must  show  that  the  maker  knew  it  was  unsafe 
and  dangerous,  and  either  concealed  the  defects  or  represented  that 
it  was  sound  and  safe,  and  the  mere  fact  that  he  may  have  been  guilty 
of  the  want  of  reasonable  care  in  the  manufacture  will  not  render  him 
liable.^*  Thus  it  is  held  that  a  manufacturer  of  soap  who  sells  only 
to  dealers  is  not  liable  in  tort  for  injury  to  a  consumer  who  purchased 
from  a  dealer  by  a  needle  which  was  in  some  way  imbedded  in  a  cake 
of  soap  without  his  knowledge,  which  cake  was  sold  with  others  in  the 
usual  way  to  the  dealer;  and  it  is  immaterial  that  purity  of  the  product 
-was  guaranteed."  So,  as  in  case  of  liability  directly  to  the  buyer,'* 
a  seller  of  articles  manufactured  or  packed  by  others  is  not  held  liable 
for  injuries  to  third  persons  if  he  had  no  notice  actual  or  constructive 
of  the  dangerous  character  of  the  articles.**  Still  even  in  the  class  of 
cases  where  the  article  is  rendered  dangerous  solely  by  reason  of  a 
defect  in  manufacture,  direct  notice  of  the  defects  complained  of  need 
not  be  brought  home  to  the  manufacturer  or  maker;  otherwise  it 
would  defeat  in  almost  every  instance  the  meritorious  rule  of  law 
charging  the  maker  with  liability,  as  it  is  seldom  that  evidence  could 
be  obtained  tending  to  show  that  he  had  actual  notice,  and  the-maker 
will  not  be  permitted  to  shield  himself  from  responsibility  upon  the 
theory  that  he  did  not  have  notice  of  the  defect  in  the  article,  when 
the  evidence  shows  that  it  was  so  plain  that  notice  of  it  could  not  have 
escaped  his  attention.***  To  illustrate  the  principle:  if  a  painter  using 
a  stepladder  is  injured  by  its  breaking  because  of  its  being  made  of 
poor,  crossgrained,  and  decayed  lumber,  he  may  recover  damages  of 
its  manufacturer,  if  the  latter  knew,  or  ought  to  have  known,  of  its 
condition,  and  that  it  was  dangerous  to  one  using  it,  and  sold  it  to  the 
plaintiff's  employer,  or  to  a  retail  dealer  with  knowledge  that  the 
latter  would  sell  it.'  So  it  has  been  held  that  the  manufacturer  of  an 
automobile  who  attaches  to  it  a  rumble  seat  so  insecurely  that  it  is 

16.  Cadillac  Motor  Car  Co.  v.  John-  Math,  148  Ky.  265,  146  S.  W.  770, 
son,  221  Fed  801,  137  C.  C.  A.  279,  Ann.  Cas.  1013E  392,  39  L3A. 
Ann.  Cas.  1917E  581,  L.R.A.1915E  (N.S.)  465. 

287;  Oias  Motor  Works  v.  ShafEer,  Note:  48  L.R.A.{N.S.)  214. 

145  Ky.  616,  140  S.  W.  1047,  Ann.  20.  Olds  Motor  Works  v.  Shaffer, 

Gas.  1913B  689,  37  L.R.A.(N.S.)  560;  145  Ky.  616,  140  S.  W.  1047,  Ann. 

.Hasbrouck  v.  Armour,  139  Wis.  357,  Cas.  1913B  689,  37  L.R.A.(N.S.)  560. 

121  N.  W.  157,  23  L.R.A.(N.S.)  876.  See  also  Schubert  v.  J.  R.  Clark  Co., 

Note:  48  L.RA.(N.S.)  214.  49  Minn.  331,  51  N.  W.  1103,  32  A.  S. 

17.  Hasbrouck  v.  Armour,  139  Wis.  R.  559,  15  L.RA.  818. 

357,  121  N.  W.  157,  23  L.R.A.(N.S.)      Note:  48  L.R.A.(N.S.)  216. 

876.  1.  Schubert  v.  J.  R.  Clark  Co.,  49 

18.  See  supra,  par.  802.      .  Minn.  331,  51  N.  W.  1103,  32  A.  S.  B. 

19.  feMiieeKQauJbert   Co.   t.   Mc-  559, 15  L.R.A.  818. 
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likely  to  break  off  when  occupied  by  a  passenger  is  liable  to  a  stranger 
for  injuries  caused  by  its  so  doings  if  be  knew  or  was  charged  with 
notice  that  the  seat  was  imminently  dangerous,  and  concealed  that 
fact  from  the  buyer.'  And  the  same  has  been  held  true  as  regards 
the  liability  of  a  manufacturer  of  an  automobile  to  third  persons 
where  he  was  negligent  in  the  use  of  a  defective  wheel,  the  defect 
being  discoverable  by  a  proper  inspection,  though  he  purchased  the 
wheel  from  a  reputable  manufacturer.'  On  the  other  hand  where  a 
buyer  of  an  automobile  from  a  retail  dealer  was  injured  by  the 
tweaking  of  a  wheel,  the  wood  of  which  was  dead  or  "dozy,"  and  it 
appeared  that  the  manufacturer  purchawd  the  wheels  for  its  cars  from 
third  persons,  it  was  held  that  the  manufacturer  was  not  liable  to 
such  buyer,  where  he  did  not  in  fact  know  of  the  defective  con- 
dition of  the  wheel,  though  he  could  have  discovered  its  condition  if  he 
bad  used  core  in  its  inspection.*  It  has  also  been  held  in  a  recent  case 
that  chewing  tobacco  is  not  to  be  classed  as  a  food  and  that  therefore 
the  manufacturer  is  not  liable  for  injury  to  a  consumer,  who  pur- 
chases through  a  retailer,  because  of  the  incorporation  into  the  prod- 
uct of  a  poisonous  insect,  if  he  had  no  knowledge  or  reasonable 
means  of  knowledge  from  anything  brought  to  his  attenti<Hi  of  its 
existence.* 

808.  Misrepresentation  or  Concealment  of  Danger. — ^If  a  tradesman 
sells  or  furnishes  an  article,  representing  it  to  be  safe  for  the  uses  it 
is  desif^ed  to  serve,  when  he  knows  it  to  be  dangerous  because  of  con- 
cealed dcfpcts,  he  commits  a  wrong,  independent  of  his  contract,  and 
renders  himself  liable  to  another  person,  without  notice  of  such 
defects,  for  any  injury  which  may  be  reasonably  contemplated  as 
likely  to  result,  and  which  does  in  fact  result,  therefrom  to  that  pcr^ 
son,  or  to  any  other  without  notice.*  Accordingly  it  has  been  held 
tiiat  although  a  folding  bed  is  not  within  tlie  rule  as  to  dangerous 
instrumentalities,  this  fact  does  not  relieve  the  seller  from  liability 
for  injury  to  a  third  person,  if  such  seller,  in  making  the  sale,  repre- 
sents the  bed  to  be  safe,  knowing  it  to  be  really  unsafe  for  the  pur- 

8.  Oldi  Motor  Works  v.  Shaffer,  Ann.  Cas.  1017A  179,  Ii.R.A.1916A 

145  Kv.  610,  140  S.  W.  1047.  Ann.  040. 

Cas.  1013B  080,  37  L.R.A.(N.S.)  560.  6.  Lewis  v.  Teny,  HI  Cal.  39,  43 

3.  HfupPherson  v.  Buick  Motor  Co.,  Pae.  398,  52  A.  S.  R.  146,  31  L.R.A. 
217  N.  y.  382,  111  N.  E.  1050,  Ann.  220;  Cunningham  v.  C.  R.  Pease  House 
Cas.  lOlOC  440,  L.R.A.1916F  096.  Furnishing  Co.,  74  N.  H.  435,  69  Atl. 

4.  Cadillac  Motor  Car  Co.  v.  John-  120,  124  A.  S.  R.  979,  20  L.R.A. 
son,  221  Fed.  801,  137  C.  C.  A.  279,  (N.S.)  230;  Peterson  v.  Standard  Oil 
Ann.  Cas.  1917E  581,  L.R.A.1915E  Co.,  55  Ore.  511,  106  Pac.  337,  Ann. 


6.  Liggett,  etc.  Tobacco  Co.  v.  Can-  Notes:  111  A.  S.  R.  708;  19  L.B.A. 
non,  132  Tenn.  419,  178  S.  W.  1009,  (N.S.)  932;  48  LJtA.<N.S.)  218. 
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poses  for  which  it  is  intended  to  be  naed7  Of  course,  if  a  seller  takes 
aetive  steps  to  conceal  dangerous  defects  in  the  article  sold,  his  liability 
is  the  more  obvious.^  And,  accordingly,  it  has  been  held  that  the 
manufacturer  of  an  implement,  who  wilfully  and  fraudulently  places 
therein  defective  material  which  he  conceals  by  putty  and  paint,  is 
liable  for  injuries  thereby  caused  to  one  attempting  to  put  it  to  its 
intended  use,  although  it  has  passed  through  the  hands  of  wholesale 
and  retail  dealers,  so  that  there  is  no  privity  of  contract  between  the 
manufacturer  and  consumer  *  Likewise  it  has  been  held  that  Uie 
seller  of  a  horse  affected  with  glanders  is  liable  for  the  death  of  one 
who  contracts  the  disease  while  having  charge  of  the  horse  for  the 
buyer,  if  the  seller  knew  the  disease  to  be  imminently  dangerous  to 
human  beings,  and  that  getting  it  would  be  the  natural  and  probable 
consequence  of  coming  in  contact  with  the  animal,  and  fraudulently 
represented  its  condition.'* 

809.  Violation  of  Statute  in  Sale  of  Article. — According  to  the 
prevailing  view,  a  violation  of  statute  is  negligence  rendering  a 
seller  liable  to  a  remote  purchaser  for  injuries  caused  by  an  article 
illegally  sold.'*  Accordingly  it  is  held  that  a  wholesaler  who,  con- 
trary to  the  prohibition  of  the  statute,  sells  retailers  toy  pistols  for 
I'esale  is  liable  for  injury  by  one  of  the  toys  to  a  person  who  purchases 
it  from  the  retailer.'*  Where  the  seller  of  a  poison  is  guilty  of  negU- 
gence  in  not  labeling  it  as  required  by  statute  and  injury  is  caused  to 
another  thereby,  it  has  been  held  that  the  former  is  hot  relieved  from 
lialnlity  by  the  fact  that  the  buyer  of  the  poison  was  also  guilty 
of  negligence  in  leaving  it,  without  any  label,  in  a  place  where  it  was 
likely  to  injure  others.'* 

810.  Disclosure  of  Danger  and  Buyer's  Knowledge  Thereof. — ^If 
the  manufacturer  or  wholesaler  would  avoid  liability  to  third  persons, 

7.  Lewis  T.  Terry,  111  CaL  39,  43  426,  42  Am.  Rep.  508;  Gately  v. 
Poc.  398,  52  A.  S.  R.  146,  31  L.R.A.  Taylor,  211  Mass.  60,  97  N.  G.  619, 


8.  Lewis  T.  Terry,  111  Cal.  39,  43  Armour,  75  Wash.  622,  135  Pae.  633, 
Pac.  398,  62  A.  S.  R.  146,  31  L.R.A  Ann.  Gas.  1916C  140,  48  L.R.A. 
220;  Woodward  v.  Miller,  110  Ga.  (N.S.)  213;  Pizzo  v.  Wiemann,  149 
618,  46  S.  E.  847,  100  A.  S.  R.  188,  Wis.  235,  134  N.  W.  899,  Ann.  Gas. 
64  L.R.A.  932.  1913C  803  and  note,  38  LJl.A.(N.S.) 

Note:  111  A.  S.  R.  708.  678. 

9.  KueUing  v.  Roderick  Lean  llfff.  Notes:  48  L.R^.(N.S.)  219. 

Co.,  183  N.  Y.  78,  75  N.  E.  1008,  111  13.  Binford  v.  Johnston,  82  Ind. 

A  S.  R.  691  and  note,  5  Ann.  Gas.  426,  42  Am.  Rep.  608;  Pizzo  v.  Wie- 

124,  2  L.RA.(N.S.)  303.  mann,  149  Wis.  235,  134  N.  W.  889, 

10.  State  V.  Fox,  79  Md.  514,  29  Ann.  Gas.  lOlSG  803,  38  L.BA.(N.S.) 
AU.  601,  47  A  S.  R.  424,  24  L.R.A.  678. 

679.  ■  Note:  Ann.  Gas.  1913C  804. 

11.  See  Neqliqehcb,  toL  20,  p.  38  14.  Burk  v.  Creamery  Package 
et  seq.  Mfg.  Co.,  126  la.  730, 102  N.  W.  793, 

18.  Binford  t.  Johnston,  82  Ind.  106  A  S.  R.  377. 


220. 


39   L.R.A.(N.S.)   472;   Mazetti  v. 
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he  can  do  so  ordinarily  by  putting  his  immediate  buyer  in  full  pos- 
session of  the  facts,  as  in  the  case  of  the  balance  wheel,  referred  to 
in  a  preceding  paragraph. And  ordinarily  if  it  is  made  to  appear 
that  the  buyer  of  an  article  dangerous  solely  by  reason  of  the  manner 
of  its  construction  had  knowledge  of  the  defects  at  or  before  the  time 
the  third  person  was  injured  in  using  it,  the  maker  or  seller  cannot  be 
held  liable.^'  The  reason  for  this  is  that  the  action  against  the  maker 
or  seller  proceeds  on  the  theory,  and  is  founded  on  the  fact,  that  in 
selling  the  article  he  practiced  fraud  and  deceit  in  concealing  the 
defects  that  made  its  use  unsafe  and  dangerous;  and,  of  course,  when 
it  is  admitted  or  proven  that  he  has  not  practiced  any  conceaJment 
and  that  the  buyer  was  well  informed  as  to  the  defects,  the  bottom 
drops  out  of  the  case  against  the  maker,  and  the  liability  is  shifted  to 
other  shoulders.  Another  reason  is  that  the  maker's  wrongful  act  in 
such  a  case  i^not  the  proximate  caiise  of  the  injury,  when  it  is  shown 
that  there  was  the  intervention  of  a  new  agent,  to  wit,  the  buyer,  who, 
with  knowledge  of  the  danger,  used  and  permitted  others  to  use  the 
article."  If  the  article  is  dangerous  by  reason  of  its  inherent  char- 
acter, as  where  it  consists  of  a  proprietary  medicine  or  thr  like  contain- 
ing dangerous  poisons  labeled  as  harmless,  the  selW  must,  it  seems, 
in  addition  to  disclosing  to  the  buyer  its  character  eliminate  his  name 
and  pei^onality  from  the  subsequent  transactions  with  respect  to  the 
article  in  question.  For  if  bis  name  appears  upon  the  package  con- 
taining the  offending  article,  he  will  not  be  permitted  to  escape  on  the 
score  that  the  retailer  knew  of  the  danger  and  should  have  given 
warning  thereof.'*  The  fact  that  the  buyer  could  have  by  inspection 
discovered  the  defect  in  the  thing  sold  which  renders  it  imminently 
dangerous  will  not  necessarily  relieve  the  seller  from  liability  for 
injuries  to  third  persons.  Thus  it  has  been  held  that  although 
a  rumble  seat  is  so  insecurely  fastened  to  an  automobile  that 
slight  examination  would  disclose  its  danger,  the  buyer  will  not  be 
charged  with  notice  of  it,  so  as  to  relieve  the  manufacturer  from 
liability  for  injury  to  a  third  person  through  its  attempted  use,  if  the 
buyer  was  assured  by  the  manufacturer,  that  it  was  safe,  and  there- 
by induced  not  to  make  an  examination.^*  . 

16.  Loop  Y.  Litchfield,  42  N.  Y.  351,  146  Ky.  616,  140  S.  W.  1047,  Ann, 
1  Am.  Rep.  543.  See  also  Oids  Motor  Gas.  1913B  689,  37  L.Rji.(N.S.)  560. 
Works  V.  Shaffer,  145  Ky.  616,  140  18.  Gleraent  v.  Crosby,  148  Mich. 
S.  W.  1047,  Ann.  Gas.  1913B  G89,  37  293,  111  N.  .V.  745,  12  Ann.  Gas.  265, 
LJl.A.(N.S.)  560;  Griffin  v.  Jackson  10  L.R.A.(N.S.)  588;  Pizzo  v.  Wie- 
Ligbt,  etc.,  Co.,  128  Mich.  653,  87  N.  mann,  149  Wis.  235,  134  N.  W.  899, 
W.  888,  92  A.  S.  R.  496,  55  L.R.A.  318.  Ann.  Cas.  1913C  803,  38  L.R.A.{N.S.) 

16.  Olda  Motor  Works  v.  Shaffer,  678. 

145  Ky.  616,  140  S.  W.  1047,  Ann.  19.  Olds  Motor  Works  v.  Shaffer, 
Caa.  1913B  689,  37  L.R.A.(N.S.)  560.  145  Ky.  616,  140  S.  W.  1047,  Ann. 

17.  Olda  Motor  Works  v.  Shaffer.  Cas.  1913B  689,  37  L.R.A,(N.S.)  560 
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m.  Rights  of  SalYon 
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19.  Possession  of  Property 

20.  Effect  of  Assistance  by  OtTtera;  Cosalvoni 

21.  Abandonment  of  Effort  as  Forfeiting  Right 
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23.  In  General 
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27.  Jnjujry  to  Salving  Vessel 
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1.  Definition  and  Nature. — Salvage  is  the  compensation  allowed  to 
persons  by  whose  voluntary  assistance  a  ship  at  sea  or  lior  cargo  or 
both  hare  been  saved  in  whole  or  in  part  from  impending  sea  peril, 
or  in  recovering  such  property  from  actual  peril  or  loss,  as  in  cases 
of  shipwreck,  derelict  or  recapture,*  Salvage  is  not  generally  a  mere 
compensation  for  work  and  labor  done,  but  is  a  reward  granted  on 
a  liberal  and  generous  scale.*  Whenever  upon  the  high  seas  or  on 
the  sea  coast  or  elsewhere  within  the  admiralty  and  maritime  Ju- 
risdiction any  services  are  rendered  by  persons  not  composing  the 
ship's  crew  to  ships  in  distress,  by  saving  them  or  their  cargoes  from 
impending  perils  or  losses,  or  by  recovering  them  after  tliey  have 
been  lost,  or  by  bringing  them  in  and  preserving  them  when  found 


1.  The  Blaekwall,  10  Wall.  1,  19  U.  353.  60  L.R.A.  283;  Pike  v.  Balch,  38 
S.  (L.  ed.)  870;  The  Sabine,  101  U.  Me.  302,  61  Am.  Dec.  248;  Baker  v. 
S.  384,  25  U.  S.  (L.  ed.)  !)82;  The  Hoag,  7  N.  Y.  555,  59  Am.  Dee.  431; 
Connemara,  108  U.  S.  352,  2  S.  Ct.  The  City  of  Chester,  9  P.  D.  182,  53 
754,  27  U.  S.  (L.  ed.)  751;  Cope  v.  L.  J.  P.  90,  51  L.  T.  N.  S.  485,  33 
Vallette  Dry  Dock  Co.,  119  U.  S.  625,  W.  R.  104,  5  Asp.  M.  Caa.  au,  24 
7  S.  Ct.  336,  30  U.  S.  (L.  ed.)  501;  Eng.  Rul.  Cas.  647. 
The  Jefferson,  215  U.  S.  130,  30  S.     Notes:  56  Am.  Dec.  610,  511:  24 
Ct.  54,  54  U.  S.  (U  ed.)  125,  17  Ann.  Eng.  Rul.  Caa.  626. 
Cas.  907;  Three  States  Lumber  Co.  v.     3.  See  in&a,  par.  2L 
Blanks,  133  Fed.  479,  66  C.  C.  A. 
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derelict,  in  order  to  have  them  restored  to  the  rightful  owners,  such 
persons  are  denominated  salvors.'  If  the  property  of  an  individual 
on  land  be  exposed  to  the  greatest  peril,  and  be  saved  by  the  volun- 
tary exertions  of  any  persons  whatever;  if  valuable  goods  be  rescued 
from  a  house  in  flames,  at  tiie  imminent  hazard  of  life  by  the  salvor, 
no  remuneration  in  the  shape  of  salvage  is  allowed.  The  act  is  high- 
ly meritorious,  and  the  service  is  as  great  as  if  rendered  at  sea.  Yet 
the  claim  for  salvage  could  not,  perhaps,  be  supported.  It  is  certain- 
ly not  made.  Let  precisely  the  same  service,  at  precisely  the  same 
hazard,  be  rendered  at  sea,  and  a  very  ample  reward  will  be  be- 
stowed in  the  courts  of  justice.  It  has  been  held  that  the  apparent 
prodigality  in  rewarding  services  rendered  at  sea,  often  mn<^  exceed- 
ing tJie  mere  risk  encountered  and  labor  employed,  is  intended  as 
an  inducement  to  render  them,  whidi  it  is  for  the  public  interests, 
and  for  the  general  interest  of  humanity,  to  hold  forth  to  those  who 
navigate  the  ocean.  It  is  perhaps  difficult,  on  any  other  principle, 
to  account  satisfactorily  for  the  very  great  diflference  which  is  made 
between  the  reward  allowed  for  services  at  sea  and  on  land;  nnther 
will  a  fair  calculation  of  the  real  hazard  or  labor  be  a  foimdation  for 
such  a  difference;  nor  will  the  benefit  received  always  account  for  it.* 
Salvage  ser\'ice8  are  (1)  voluntary,  wherein  the  compensation  is  de* 
pendent  upon  success;  (2)  rendered  under  a  contract  for  a  per  diem 
or  per  horam  wage,  payable  at  all  events;  or  (3)  under  a  contract  for 
a  compensation  payable  only  in  case  of  success.*  When  the  property 
is  brought  to  a  port  of  safety,  the  salvage  service  is  complete.* 

2,  Subjects  of  Salvage  Generally. — Irrespective  of  statutes,  it  seems 
to  be  uniformly  held  by  judges  and  writers  of  authority  that  the 
jurisdiction  as  to  salvage  is  exercised  in  respect  of  a  ship,  her  apparel, 
and  her  cargo;  of  freight  in  danger,  and  saved  by  reason  of  the  sav- 
ing of  the  ship  or  cargo;  and  of  flotsam,  jetsam,  or  ligan,  being  each 
of  them  part  of  the  cargo  of  a  ship.^  The  term  "salvage"  is  used  only 
in  relation  to  ships  and  vessels  and  their  cargoes,  or  those  things 
which  have  been  committed  to,  or  lost  in,  the  sea  or  its  branches,  or 
other  public  navigable  waters,  and  have  been  found  and  rescued.' 
The  words  "ships  and  vessels"  are,  however,  used  in  a  very  broad  sense 
to  include  all  navigable  structures  intended  for  transportation,  and 
the  word  "ship"  is  not  used  in  connection  with  salvage  service  in 
the  technical  sense  as  denoting  a  vessel  of  a  particular  rig.  In  popu- 

3.  Baker  v.  Hoag,  7  N.  Y.  566,  69  .     6.  Post      Jones,  19  How.  160,  16 


4.  MaaoD  v.  Blaireau,  2  Cranch  240,  7.  Note:  24  Eng.  Bnl.  Cas.  524. 

2  U.  S.  (L.  ed.)  266:  The  Blackwall,  8.  Cope  v.  VaUette  Diy  Dock  Co., 

10  WaU.  1,  19  U.  S.  (U  ed.)  870.  119  U.  S.  626,  7  8.  Ct.  336,  30  U.  S. 

And  see  infra,  par.  23.  (L,  ed.)  SOL 

6.  The  Elfrida,  172  U.  S.  186,  19  Note:  16  Eng.  BnL  Gas.  111. 
8.  Ct  146,  43  U.  S.  (L.  ed.)  413. 
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lar  language,  diipB  are  of  diff^reixt  kinds — barques,  brigs,  schooners, 
sloops,  cuttera  The  word  includes  anything  floating  in  or  upon  tiie 
water,  built  in  a  particular  form,  and  used  for  a  particular  purpose. 
Barges  are  vessels  in  a  certain  sense;  and  as  the  word  "ship"  is'not 
used  in  a  strictly  nautical  meaning,  but  is  used  in  a  popular  mean- 
ing, it  has  been  held  that  a  barge  is  a  "ship"  which  may  be  an  object 
of  salvage  service.*  A  ship  or  vessel  used  for  navigation  and  com- 
merce, ^ough  lying  at  a  wharf  and  temporarily  made  fast  thereto, 
as  well  as  her  furniture  and  cai^o,  are  maritime  subjects,  and  are 
capable  of  receiving  salvage  service.'**  So  a  ship  laid  up  in  dry  dock 
may  be  the  subject  of  sdvage.^^  But  a  fixed  structure*  such  as  a 
dry  dock,  not  used  for  the  purpose  of  navigation,  is  not  a  subject  of 
salvage  service,  any  more  than  is  a  wharf  or  a  warehouse  when  pro- 
jecting into  or  upon  the  water.  The  fact  that  it  floats  on  the  water 
does  not  make  it  a  ship  or  vessel,  and  no  sbructure  that  is  not  a  ship 
or  vessel  is  a  subject  of  salvage.  A  ferry  bridge  is  generally  a  floating 
structure,  hinged  or  chained  to  a  wharf.  This  might  be  the  subject 
of  salvage  as  well  as  a  dry  dock.  A  sailor's  floating  bethel  or  meet- 
ing house  moored  to  a  wharf,  and  kept  in  place  by  a  paling  of  sur* 
rounding  piles,  is  in  the  same  category.  It  can  haxdly  be  contended 
that  such  a  structure  is  susceptible  of  salvage  service.'*  There  can 
be  DO  material  difference  whether  a  vessel  be  saved  from  sinking  or 
be  raised  after  having  sunk,  and  it  has  many  times  been  held  that 
a  sunken  vessel  or  cargo  is  the  subject  of  salvage.'*  Salvage  services 
are  not  limited  to  the  vessel  and  cargo,  but  extend  to  other  property 
saved  on  navigable  waters.  Salvage  may,  therefore,  be  awaked  for 
saving  a  passenger's  trunks  containing  valuable  property,  such  as 
silver  coin.'* 

3.  Saving  Life  as  Snpporting  Claim  for  Salvage. — One  element  in- 
variably required  by  the  maritime  law  in  order  to  found  an  action 
for  salvage  is  that  there  must  be  something  saved  more  than  hfe, 
which  will  form  a  fund  from  which  salvage  may  be  paid;  in  other 

tffords,  for  the  saving  of  life  alone  without  the  saving  of  ship,  freight, 
or  cargo  salvage  is  not  recoverable."   However,  the  salvors'  hiunanity 

9.  Cope  V.  VaUette  Dry  Dcwk  Co.,  119  V.  S.  625,  7  S.  Ct.  336,  30  U.  S. 
119  U.  S.  625,  7  S.  Ct.  336,  30  tJ.  S.  (L.  ed.)  501. 


10.  Cope  V.  Vallette  Dry  Dock  Co.,  Am.  Dec.  431. 

119  U.  S.  625,  7  S.  Ct.  336,  30  U.  S.  Note:  134  A.  S.  R.  711. 

(L.  ed.)  501;  The  Jefferson,  215  U.  14.  Note:  24  Eng.  Ru).  Cas.  627. 

S.  130,  30  S.  Ct.  54,  54  U.  S.  (L.  ed.)  16.  The  Renpor,  8  P.  D.  115,  62  L. 


11.  The  Jefferson,  215  U.  8.  130,  640,  6  Asp.  M.  Caa.  98,  24  Eng.  Ral. 
30  S.  Ct.  64,  54  U.  S.  (U  ed.)  125,  Cas.  629. 

17  Ann.  Gas.  907.  Note:  24  Eng.  BuL  Cas.  539,  641. 

12.  Cope  V.  Vallette  Dry  Dock  Co., 


(L.  ed.)  501. 


13.  Baker  v.  Hoag,  7  N.  Y.  556,  69 


125,  17  Ann.  Cas.  907. 


J.  P.  48,  48  L.  T.  N.  S.  887,  31  W.  R. 
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in  saving  life,  although  it  cannot  be  the  object  of  a  direct  reward  in 
the  way  of  salvage,  is  not  to  be  forgotten  in  determining  the  rate 
of  salvage  upon  property,  and  the  general  principles  of  Immanity 
and  of  enlarged  policy  require  that  the  circumstance  of  the  preser- 
vation of  life  ought  not  to  be  wholly  kept  out  of  sight  in  measuring 
the  reward.  When  a  ve^el  is  saved  at  sea,  the  danger  to  the  lives 
of  those  on  board  is  considered  an  element  of  the  salvage.'*  Accord- 
ing to  some  authorities  where  one  sot  of  salvors  exclusively  saves 
life  and  another  wholly  distinct  set  saves  the  ship  and  cargo,  the 
salvors  of  ^fe  cannot  render  tlie  property  amenable  to  their  claims.^' 
OtJier  decisions,  however,  lay  down  the  rule  that  in  such  case  each 
set  of  salvors  will  be  compensated  out  of  the  property  saved  accord- 
ing to  the  merit  of  their  respective  services.'^  As  the  foundation  of 
salvage  is  the  imminent  danger,  a  claim  in  the  nature  of  life  salvage 
cannot  be  entertained  where  life  has  been  in  no  danger.'*  In  Eng- 
land the  power  of  the  admiralty  court  to  take  cognizance  of  life 
salvage  has  only  gradually  and  within  comparatively  recent  years 
been  introduced  by  statute,  but  the  recovery  of  life  salvage  is  now 
expressly  authorized  in  certain  cases.  In  effect  the  English  act  pro- 
vides that  where  services  are  rendered  wholly  or  in  part  within  lirit- 
ish  waters  in  saving  life  from  any  British  or  foreign  vessel,  or  else- 
where in  saving  life  from  any  British  vessel,  there  shall  be  payable 
to  the  salvor  by  the  owner  of  the  vessel,  cargo,  or  apparel  saved  a 
reasonable  amount  of  salvage.  Where  the  vessel,  cargo,  and  apparel 
are  destroyed,  or  the  value  thereof  is  insufhcient,  after  payment  of 
the  actual  expenses  incurred,  to  pay  the  amount  of  salvage  payable 
in  respect  of  the  preservation  of  life,  the  Board  of  Trade  may,  in 
tlicir  discretion,  award  to  the  salvor,  out  of  the  mercantile  marine 
fund,  such  sum  as  they  think  fit  in  whole  or  part  satisfaction  of  any 
amount  of  salvage  so  left  unpaid.  The  words  "wholly  or  in  part  with- 
in British  waters"  have  received  a  liberal  interpretation  and  have 
been  construed  to  apply  whore  the  rescue  was  effected  outside  of  the 
territorial  watera,  but  those  rescued  were  brought  to  and  landed  at 
a  British  port.** 

4.  Elements  Necessary  to  Valid  Salvage  Claims.— Three  elements 

are  necessary  to  a  valid  salvage  claim:  (1)  A  marine  peril.  (2) 
Service  voluntarily  rendered  when  not  required  as  an  existing  duty 
or  from  a  special  contract.'    (3)  Success  in  whole  or  in  part,  or  that 

16.  Note:  24  Eng.  RtU  Cos.  639,  Caa.  529;  The  Mariposa,  [1896]  P. 


17.  Note:  24  Eng.  RnL  Cas.  639.  54.  24  l^ng.  'Rul.  Cas.  532. 

18.  Note:  17  Ann.  Cos.  1159.  20.  Note:  24  Eng.  Rul.  Cas.  .539, 

19.  The  Renpor,  8  P.  D.  115,  52  U  541. 

J.  P.  48,  48  L.  T.  N.  S.  887,  31  W.  1.  The  Sabine,  101  U.  S.  384,  25 

R.  640, 5  Asp.  M.  Cas.  98,  24  Eng.  Rul.  U.  S.  (L.  ed.)  982. 
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the  service  rendered  contributed  to  such  success.*  However  meri- 
torious the  exertion  of  alleged  salvors  may  be,  if  they  are  cot  attend- 
ed with  benefit  to  the  owners  tbey  cannot  be  compensated.'  So  if 
the  property  is  not  saved,  or  if  it  perishes,  or,  in  case  of  capture,  if  it 
is  not  retaken,  no  compensation  will  be  allowed.*  In  this  last  respect 
there  is  a  broad  distinction  between  salvors  who  volunteer  to  go  out 
and  salvors  who  are  employed  by  a  ship  in  distress.  Salvors  who 
volunteer  go  out  at  their  own  risk  for  the  chance  of  earning  reward, 
and  if  not  successful  tbey  are  entitled  to  nothing,  the  rule  being  tliut 
it  is  success  that  gives  them  a  title  to  salvage  remuneration.  But 
if  men  are  engaged  to  go  out  to  the  assistance  of  a  ship  in  distress 
they  arc  to  be  paid  according  to  their  e£Forts,  even  though  the  labor 
and  serWce  may  not  prove  beneficial  to  the  vessel  or  cargo,*  unless 
they  contracted  that  their  right  to  compensation  should  depend  upon 
tlieir  success,  as  in  the  ordinary  case  of  salvage  service,  without  being 
antecedently  employed.'  In  order  to  found  a  claim  for  salvage,  it 
is  absolutely  essential  that  the  ship  should  be  in  imminent  danger 
of  being  lost,  and  should,  by  the  service,  be  saved  from  such  danger,' 
but,  the  danger  being  real  and  imminent,  it  is  not  necessary,  in  order 
to  make  out  a  salvage  service,  tliat  escape  by  other  means  should  be 
impossible.^  The  fact  that  no  serious  risk  was  incurred  on  the  part 
of  tlie  salvors  docs  not  change  the  nature  of  the  service,*  although 
an  important  element  in  estimating  its  merit  and  the  amount  of 
the  reward.^*   Kor  does  the  shortness  of  the  time  occupied  in  res- 

2.  The  Blackwall,  10  Wall.  1,  19  Rob.  406,  24  Eng.  RuL  Caa.  518. 

U.  S.  (L.  ed.)  «70;  The  ClariU  &  The  5.  The  Sabine,  101  U.  S.  384,  25 

Clara,  23  Wall.  1,  23  U.  S.  (L.  ed.)  U.  S.  (L.  ed.)  982;  The  Medina,  1 

150;  The  Sabine,  101  U.  S.  334,  25  P.  D.  272,  45  L.  J.  P.  81,  24  Eng. 

U.  S.  {L.  ed.)  982;  The  Conneraara,  Rul.  Cas.  576;  The  Benlarig,  14  P.  D. 

108  U.  S.  352,  2  S.  Ct.  754,  27  U.  S.  3,  58  L.  J.  P.  24,  60  L.  T.  N.  S.  233, 

(U  ed.)  751;  Merrill  v.  Fisher,  204  6  Asp.  M.  Cas.  360,  24  Eng.  Rul.  Caa. 

Mass.  630,  91  N.  E.  132,  134  A.  S.  R.  682  and  note. 

70G,  17  Ann.  Cas.  937;  Hartfort  v.  Note:  24  Eng.  Rul.  Cas.  527. 

Jones,  1  Ld.  Raym.  303,  Salk.  654,  6.  The  Sabine,  101  U.  S.  381,  25  U. 

pi.  2,  3  Salk.  366,  24  Eng.  Kul.  Cas.  S.  (L.  ed.)  082. 

517.  7.  The  Connema^^  108  U.  S.  a'>2, 

Nole:  24  Eng.  Ral.  Cas.  527.  2  S.  Ct.  754,  27  U.  S.  (L.  ed.)  751; 

3.  Talbot  V.  Seeman,  1  Craneh  1,  Akerblom  v.  Price,  7  Q.  B.  D.  129,  50 
2  U.  S.  (L.  ed.)  15;  The  Alerta  v.  L.  J.  Q.  B.  6:^9.  44  L.  T.  N.  S.  837, 
Moran,  0  Craneh  359,  3  U.  S.  (U  ed.)  29  W.  R.  707,  21  Eng.  Rul.  Cas.  202 
758;  The  India,  1  W.  Rob.  406,  24  and  note. 

Eng.   Rul.  Cas.  518;  The  City  of  8.  Talbot  v.  Seeman,  1  Craneh  1, 

Chester.  9  P.  D.  182,  53  L.  J.  P.  90,  2  U.  S.  (L.  ed.)  15;  The  Connemara, 

fil  L.  T.  (N.  S.)  485,  33  VV.  R.  104,  108  U.  S.  352,  2  S.  Ct.  754.  27  U.  S. 

5  Asp.  M.  Cas.  311,  24  Eng.  Rul.  Cas.  (L.  ed.)  751.    And  see  The  Laura,  14 


Note:  24  Eng.  Rul.  Cas.  54,S,  582.     9.  The  Connemara,  lOS  U.  S.  352,  2 
4.  The  Sabine,  101  U.  S.  384,  25  S.  Ct.  754,  27  U.  S.  (L.  ed.)  751. 
U.  S.  (L.  ed.)  982;  The  India,  1  W.     10.  Talbot  v.  Seeman.  1  Craneh  1,  2 
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ouing  the  ship  from  danger  lessen  the  merit  of  the  service.'^  It  haa 
been  said  that  to  give  title  to  salvage,  the  means  used  must  not  only 
have  produced  the  benefit,  but  must  have  been  used  with  that  sole 
view.  This  principle  as  applied  to  the  jettison  of  a  cargo  is  unques- 
tionably correct,  but  in  the  case  of  a  recapture  it  is  as  unquestionably 
incorrect.  The  recaptor  is  seldom  actuated  by  the  sole  view  of  saving 
the  vessel,  and  in  no  case  of  the  sort  has  the  inquiry  ever  been  made." 

5.  Perils  Constituting  Basis  of  Salvage;  Place  of  Salvage. —  In  the 
nature  of  things  it  is  manifest,  and  indeed  it  is  settied,  that  because 
of  the  broad  scope  of  the  admiralty  jurisdiction  in  this  country,  the 
perils  out  of  which  a  salvage  service  may  arise  are  all  of  such  perils 
as  may  encompass  a  vessel  when  upon  waters  which  are  within  the 
admiralty  jurisdiction  of  the  United  States,  from  which  it  follows 
that  the  right  to  recover  for  salvage  services  is  not  limited  to  eervices 
concerning  a  peril  occurring  on  the  high  seas  or  within  the  ebb  and 
flow  of  the  tide.  And  although  in  defining  salvage  the  expression 
"peril  of  the  sea"  has  sometimes  been  used  as  equivalent  to  peril  on 
the  sea,  it  is  settled  that  the  distress  or  danger  from  which  a  vessel 
has  been  saved  need  not,  in  order  to  justify  a  recovery  of  salvage  com- 
pensation, have  arisen  solely  by  reason  of  a  peril  of  the  sea  in  the 
strict  legal  acceptation  of  those  words.**  To  constitute  a  salvage  serv- 
ice it  is  not  necessary  that  it  be  rendered  upon  the  high  seas;  it  is 
enough,  in  respect  to  locality,  that  it  be  within  the  admiralty  and 
maritime  jurisdiction;  and  that  comprehends  as  well  the  high  seas 
as  the  sea  coast  and  navigable  rivers  as  high  as  where  the  tide  ebbs 
and  flows,  although  it  should  be  within  the  body  of  a  county.'^ 

6.  Acts  Constituting  Salvage  Services  Generally. — ^The  varied 
character  of  services  upon  which  a  claim  to  salvage  may  be  based  is 
pointed  out  in  the  definition  of  salvage  heretofore  given.*'  Gener- 
ally peaking,  useful  services  of  any  kind  rendered  to  a  vessel  or 
her  cargo,  exposed  to  any  impending  danger  and  imminent  peril  of 
loss  or  damage,  may  entitle  those  who  render  such  services  to  salvage 
reward.^*  Accordingly  the  authorities  hold  uniformly  that  services 
rendered  in  the  extinguishment  of  fire  on  a  vessel,  or  in  aiding  in 
the  extinguishment  of  such  fire,  whether  from  the  land  or  from  an- 
other vessel,  or  from  the  burning  vessel  itself,  are  salvage  services 
for  which  compensation  may  be  claimed  and  awarded.*'  likewise 

U.  S.  (L.  ed.)  15.  See  infra,  par.  31.  Am.  Dee.  43L 

11.  The  Counemara,  108  U.  S.  852,     16.  Bee  sopra,  par.  L 

2  S.  Gt  754,  27  U.  S.  (L.  ed.)  75L  16.  The  BlackwaU.  10  WaU.  1,  10 

12.  Talbot  V.  Seeman.  1  Cranch  1,  U.  S.  (L.  ed.)  870;  The  Jefferson,  215 
2  U.  8.  (L.  ed.)  It.  U.  S.  130,  30  S.  Ct.  54,  54  L.  S.  (U 

13.  The  Jefferson,  215  U.  S.  130,  30  ed.)  125,  17  Ann.  Caa.  007. 

8.  Ct.  54,  54  U.  S.  (L.  ed.)  125,  17  17.  The  BlacfcwaU,  10  Wall  1^  19 
Ann.  Caa.  907.  U.  S.  (L.  ed.)  870;  The  Clarita  &  The 

14.  Baker  v.  Hoag,  7  N.  T.  555,  59  Clara,  23  Wall.  1,  23  V.  S.  (L.  ed.) 
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it  is  generally  held  that  persons  assisting  to  tow  a  ship  from  a  dock 
where  she  is  in  imminent  danger  of  catching  fire  are  as  much  en- 
titled to  salvage  compensation  as  persons  who  render  assistance  to 
prevent  a  ship  from  being  wrecked,  or  in  securing  a  wreck  or  pro- 
tecting the  cargo  of  a  stranded  vessel,^*  though  there  are  decisions 
to  the  effect  that  the  towing  of  a  burning  vessel  away  from  another 
lying  near  is  not  a  salvage  service  to  the  latter,  at  least  in  the  absence 
of  a  request.*'  Services  rendered  will  be  rewarded  as  salvage  serv- 
ices if  they  are  of  value,  although  the  salvors  are  informed  that  their 
services  were  not  needed.  But  if  they  force  their  services  where  they 
are  not  needed,  and  do  not  accomplish  anything  of  value,  no  award 
will  be  made." 

7.  Recapture  as  Salvage  Service. — The  recapture  of  a  vessel  from 
pirates,'  or  an  enemy,  is  service  for  which  salvage  will  be  awarded.* 
But  in  such  case  the  recapture  must  be  lawful,  for  no  claim  can  be 
maintained  in  a  court  of  justice,  founded  on  an  act  in  itself  tortious. 
On  a  recapture,  therefore,  made  by  a  neutral  power,  no  claim  for 
salvage  can  arise,  because  the  act  of  retaking  is  a  hostile  act,  not 
justified  by  the  situation  of  the  nation  to  wldch  the  vessel  making 
the  recapture  belongs,  in  relation  to  that  from  the  possession  of  which 
such  recaptured  vessel  was  taken.  The  degree  of  service  rendered 
the  rescued  vessel  is  predsely  the  same  as  if  it  had  been  rendered 
by  a  belligerent;  yet  the  rights  accruing  to  the  recaptor  are  not  the 
same,  because  no  right  can  accrue  from  an  act  in  itself  unlawful. 
In  the  application  of  the  general  principle  that  salvage  is  only  pay- 
able where  a  meritorious  service  has  been  rendered,  it  has  been 
decided  that  neutrals  carried  in  by  a  belligerent  for  examination, 
being  in  no  danger,  receive  no  benefit  from  recapture;  and  ought 
not,  therefore,  to  pay  salvage.  But  when  the  laws  and  practice  of  a 
nation  are  such  as  to  subject  to  condemnation  all  neutrals  captured 
by  its  cruisers,  it  cannot  be  held  that  no  benefit  is  conferred  by  a 
recapture,  and  therefore  those  who  recapture  a  neutral  ship  under  such 
drcumsttuices  are  entitled  to  salvage.* 

8.  Contract  for  Salvage  Services  Generally. — It  is  at  least  doubtful 
whether  an  ordinary  claim  for  salvage  can  be  said  to  arise  upon  con- 

146;  The  Connemara,  108  U.  S.  352,  20.  Notes:  17  Ann.  Cas.  912:  24 

2  S.  Ct.  754,  27  U.  S.  (L.  ed.)  751;  Eng.  Rul.  Cas.  526. 

The  Jefferson,  215  U.  S.  130,  30  S.  Ct  1.  Talbot  v.  Seeman,  1  Cranch  1, 

64,  54  U.  8.  (L.  ed.)  126, 17  Ann.  Cas.  2  0.  S.  (L.  ed.)  15. 

907  and  note.  2.  Talbot  v.  The  Amelia,  4  Dall.  34, 

Note:  24  Eng.  Rnl.  Cas.  528.  1  U.  S.  (L.  ed.)  730;  Baa  v.  Tingy, 

18.  The  Blackwall,  10  Wall.  1,  19  4  Dall.  37,  1  U.  S.  (L.  ed.)  731;  Tal- 
17.  S.  (U  ed.)  870;  The  Jefferson,  215  hot  v.  Seeman,  1  Gnmflli  1,  2  U.  S. 
U.  S.  130,  30  S.  Ct  64,  54  U.  S.  (L.  ed.)  15. 

{h.  ed.)  125,  17  Ann.  Gaa.  907  and  3.  Talbot  v.  Seeman,  X  Craneh  1,  2 

note.  U.  S.  (L.  ed.)  IS. 

19.  Note:  24  Eng.  RnL  Caa.  528. 
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tract)  inasmuch  as  such  services  are  rendered  voluntarily,  frequently 
in  the  absence  of  the  owner  of  the  property,  and  usually  without  a 
definito  agreement  for  compensation.^  But  however  this  niay  be,  it 
is  held  that  tlie  most  formal  agreements  for  salvage  or  rescue  services 
do  not  bar  the  admiralty  from  reaching  the  merits,  or  from  applying 
its  fundamental  rules  when  circumstances  justify  it.*  The  rights 
or  duties  of  salvors,  and  of  masters  iu  charge  of  property  in  distress 
in  making!  or  enforcing  contracts,  are  not  to  be  judged  or  measured 
by  the  strict  rules  of  common  law,  but  with  a  greater  He-xibility^  which 
will  protect  the  reasonable  and  equitable  rights  of  all.*  Perils  of 
tho  sea  are  always  to  be  considered  in  contracts  or  agreements  cover- 
ing maritime  services^  and  where  the  question  is  whether  tlie  time 
occupied  was  so  unreasonable  as  to  forfeit  the  rights  of  the  salvors 
to  continue  their  efforts  consideration  must  be  given  to  the  state  of 
the  weather  during  the  period.  But  where,  in  spite  of  the  honest 
efforts  of  the  original  salvors,  either  on  account  of  their  inefhcient 
appliances,  or  bad  weather,  or  other  circumstances  beyond  tbeir  con- 
trol, they  are  not  making  such  progress  as  justifies  the  belief  in  a 
final  success,  it  is  unreasonable  and  against  public  policy  to  compel 
the  master,  where  superior  aid  can  be  secured,  to  wait  until  the  last 
moment  of  the  prior  salvors'  efforts  and  take  all  the  chances  of  Hnal 
failure.^  However,  in  contracting  for  and  accepting  such  sui^erior 
aid  the  parties  making  such  contract  make  it  subject  to  all  the  exist- 
ing rights  of  the  original  salvors,  and  in  any  such  contract  the  prop- 
erty becomes  rur^ponsiblo  to  them,  regardless  of  any  amount  which 
may  be  promised  die  newcomers.  Even  if  such  later  contract  should 
be  considci'ed  void,  it  could  not  affect  the  prior  rights  of  others  not 
parties,  to  it.*  An  agreement  does  not  alter  the  character  of  the  serv- 
ice rendered,  so  that  if  it  was  in  fact  a  salvage  service,  it  is  none  the 
less  so  because  the  compensation  to  be  received  is  regulated  by  the 
terms  of  un  agreement  between  the  master  of  the  sliip  or  the  owners 
of  the  salved  property.' 

9.  Validity  of  Contract. — Although  courts  of  admiralty  will  en- 
force contracts  mado  for  salvage  service  and  definite  salvage  compensa- 
tion where  tho  salvor  has  not  taken  advantage  of  his  power  to  make  an 
luireudunuble  bargain,  tiie  American  and  English  courts  ore  in  entire 

4.  United  Stntes  v.  Cornell  Stenm-  7.  The  Bayamo,  171  Fed.  G6,  d& 
boat  Co.,  202  U.  S.  184,  26  S.  Ct.  G48,  C.  C.  A.  1,  17  Ann.  Cas.  1156. 


6.  The  Pine  Forest,  129  Fed.  700,  Atlantic  Mut.  Ins.  Co.,  100  U.  S.  110. 
64  C.  C.  A.  228,  1  L.R.A.(N.S.)  873.  3  H.  Ci.  78.  27  IJ.  S.  (L.  ed.)  874:  The 


6.  The  liiivumo,  171  Fed.  fi-'i  !)fi  C.  17  Ann.  Cns,  1156. 
C.  A.  1.  17  Ann.  Cns.  1150:  The     9.  The  Cmnumlie,  8  WaU.  448,  19 
Meditni,  2  P.  D.  5,  35  L.  T.  N.  S.  U.  S.  (li.  ed.)  307. 
77U,  25  VV.  It.  150,  24  £ug,  liul.  Cas. 
680. 


50  U.  S.  (L.  ed.)  987. 


8.  Good   Intent   Tow-Bo«t   Co.  v. 


Note:  24  Eng.  Rul.  Cas.  586. 


B«.vnmo,  371  Fed.  65,  96  C.  C.  A.  1, 
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accord  in  holding  that  a  contract  which  the  master  has  been  comipt- 
ly  or  recklessly  induced  to  isifin  will  be  wholly  d^d^e^a^ded.'*  These 
courts,  however,  carefully  prcscn'e  the  dislinction  between  sucli  con- 
tracts as  are  entered  into  corruplly,  fraudulcnily,  conipulsunly,  or 
under  a  clear  inistuke  of  facts,  and  such  as  merely  involve  a  bad 
bar^in,  or  are-aceonipaniod  willi  a  grcitlcr  or  less  amount  of  tabor, 
difficulty,  or  danger  than  was  origiually  expected."  While  it  is 
not  nc<*cssary  to  impugn  a  salvage  contract  that  such  duress  must 
be  sJiown  as  would  require  a  court  of  law  to  set  aside  an  ordinary 
contract,  still  where  no  such  circumstances  exist  as  amount  to  a 
morul  (.-ompulsion,  the  contract  sliould  not  be  held  bad  simply  be- 
cause the  price  agreed  to  be  paid  turned  out  to  be  much  greater  than 
tlie  services  were  actually  wortli.  The  presumptions  are  in  favor  of 
the  validity  of  the  contract.*"  The  difproportion  of  the  compensa- 
tion to  the  work  done  is  not  the  sole  criterion  as  to  the  validity  of  a 
salvage  contract,  nor  is  such  a  contract  objectionable,  when  prudent- 
ly entered  inio,  upon  tlie  ground  that  it  may  result  more  or  less 
favorably  to  the  parties  interested  than  wns  anticipated  wlicn  the 
Gontnu't  was  made."  On  the  other  hand  a  contract  duly  entered  into 
cannot  be  repudiated  by  Uie  salvor  and  the  vessel  libeled  for  salvage 
merely  because  the  contract  is  unprolitable.'*  Under  the  continental 
system  tlie  courts  appear  to  exercise  a  wider  discretion,  and  to  treat 
contracts  as  of  no  etrect  wben  mode  while  the  vessel  is  in  danger. 
Some  intimations  go  so  far  as  to  say  that  thoy  will  be  disregarded 
whenever  made  before  the  services  are  rendered.  The  ductriue  of 
these  courts  seems  to  be  bused  on  the  Kules  of  Oleron.'* 

10.  Persons  Liable  for  Salvage. — ^Tlie  right  of  the  salvor  is  merely 
a  right  to  proceed  against  tlie  thing  salved,  to  obtain  his  satisfaction, 
and  is  not  a  pereonul  claim  on  tlie  owner,  unless  he  has  requested 
the  service,  or  has,  by  taking  possession  of  the  thing  saved,  rendered 
biuiself  pcnsonally  liable  fur  the  reward.^*    Where  the  sliipowucr 

10.  Post  V.  Jones,  10  How.  I'lO,  16.  The  Elfrida,  172  U.  S.  186,  19 
15  U.  S.  (L.  ed.)  018;  The  K:  celsiur,  S.  Ct.  146,  43  U.  S.  (L.  ed.)  413, 
123  U.  S.  40,  8  S.  Ct.  33,  31  IT.  S.  wherein,  the  court,  after  quoting  from 
(L.  ed.)  75;  The  Elfrida,  172  U.  S.  the  codes  of  several  continental  coun- 
lh6,  10  S.  Ct  146,  43  U.  S.  (L.  ed.)  tries,  said:  "We  have  examined  the 
413.  eases  cited  hy  counsel  in  (he  Kevue 

Note:  24  En^.  Rul.  Cas.  587.  Internationale  de  Droit  Murilime,  and 

11.  The  EU'rida,  172  U.  S.  186,  10  find  that  they  are  more  favorable  to 
8.  Ct.  14(i,  43  U.  S.  (U  ed.)  4i:t.  the  respondent  than  the  English  and 

12.  The  Elt'ridu,  172  U.  S.  186,  10  American  autliorities.    In  short,  thev 


13.  The  Klfrida,  172  U.  S.  180,  10  to  accept  them  as  expressing  the  true 
S.  Ct.  146,  4:i  U.  S.  (U  ed.)  413.       rule  upon  the  subject." 

14.  Bondies  v.  Sherwood,  22  Uow.     16.  Note:  24  £ug.  HuL  Cos.  527. 
214,  Iti  \l.  S.  (U  ed.)  238. 

11.  C.  L.  Vol  XX1V.-34.  629 


8.  Ct.  14ti,  43  U.  S.  (1..  eil.)  413. 
Note:  24  Kiig.  Itul.  Cas.  587. 
And  ave  infra,  par.  28. 
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pays  a  just  claim  of  salvage  for  preservation  of  ship  and  cargo^  he 
is  entitled,  by  implied  contract,  to  a  general  average  contribution 
from  the  owners  of  the  cargo.*'  But  when  ship  and  cargo  are  in 
peril,  the  fact  that  the  shipowners  have  by  the  act  of  the  master 
become  bound  to  pay  and  have  paid  a  sum  of  money  for  preservation 
of  ship  and  cargo,  and  that  the  master  in  so  binding  them  pursued 
a  reasonable  course  under  the  circumstances,  is  not  concluave  that 
the  whole  sum  was  chargeable  to  general  average  so  as  to  bind  the 
cargo  owners  to  pay  their  proportion.*^  While  an  action  cannot  be 
maintained  against  the  government  without  its  consent,  nevertii&- 
less  personal  property  of  the  government,  saved  by  salvors,  is  sub- 
ject to  a  lien  to  fix  the  salvage,  which  is  enforceable  against  tiie  prop- 
erty so  long  as  it  has  not  come  into  the  direct  possession  of  the  officer 
of  the  government*'  The  liability  of  the  federal  government,  as 
having  a  direct  pecuniary  interest  in  the  property  saved,  for  salvage 
on  the  duties  collected  by  it  on  a  cargo  afterwards  saved  from  loss 
while  in  the  posse^on  and  under  the  control  of  the  customs  officers, 
may  bo  founded  on  the  assumption  that  the  Secretary  of  the  Treas- 
ury, acting  under  statutory  auUiority,  would  have  refunded  the  duties 
if  the  property  had  been  destroyed.  But  where  the  duties  have  not 
been  collected,  the  government  cannot  be  held  liable,  since  the  services 
were  not  performed  for  its  benefit,  although,  as  a  remote  ccmaequeuce 
therefrom,  it  might  be  benefited.^ 

II.  Persons  Entitled  to  Salvage 

11.  In  General. — ^In  general  any  person  who  is  not  a  member  of 

the  crew  of  the  imperiled  ship  or  a  passenger  thereon  who  renders 
salvage  service  is  entitled  to  reward.  So  a  passenger  on  a  salving  ship 
who  renders  service  in  saving  the  imperiled  ship  is  entitled  to  share 
in  the  salvage  awarded  to  the  ofhcers  and  crew  of  the  salving  ship.* 
A  passenger  on  the  s^ved  ship  cannot  recover  salvage  for  every  serv- 
ice which  would  support  a  claim  by  one  in  nowise  connected  with  the 
ship.  In  the  case  of  a  common  danger,  it  is  the  duty  of  ev^one 
on  board  the  ship  to  give  every  assistance  he  can,  by  the  use  of  all 
ordinary  means  in  working  and  pumping  the  ship,  to  avert  the  dan- 
ger. Yet  a  passenger  is  not,  as  the  ofhceis  and  crew  are,  bound  to 
stand  by  the  ship  to  the  last;  he  may  leave  her  at  any  time  and  seek 

17.  Anderson  v.  Ocean  Steamship  19.  The  Davis,  10  Wall.  15, 19  U.  S. 
Co.,  10  App.  Cas.  107,  54  L.  J.  Q.  B.  (U  ed.)  875. 

192,  52  L.  T.  N.  S.  441,  33  W.  R.  433,  20.  United  States  v.  Cornell  Steam- 

14  Eng.  Rul.  Cas.  409.  boat  Co.,  202  U.  S.  184,  26  S.  Ct.  648, 

18.  Anderson  v.  Ocean  Steamship  50  U.  S.  (L.  ed.)  987. 

Co.,  10  App.  Cas.  107,  54  L.  J.  Q.  B.  1.  The  Connemara,  108  U.  S.  352, 

192,  52  L.  T.  N.  S.  441,  33  W.  R.  2  S.  Ct.  764,  27  U.  S.  (L.  ed.)  751. 

433,  14  Eng.  Rul.  Gas.  409.   And  see  Note:  17  Ann.  Gas.  913. 
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his  own  safety ;  and  for  eztraordiDsry  services,  and  ihe  use  of  extraor- 
dinary means,  not  furnished  by  the  equipment  of  the  ship  herself, 
by  which  she  is  saved  from  imminent  danger,  he  may  have  salvage  * 
Soldiers  who  are  being  transported  on  a  ship  under  a  contract  between 
their  government  and  the  shipowner  are  not  passengers,  and  are 
entitled  to  salvage  for  saving  by  bailing  the  ship  when  lealdng  bad- 
ly.* Where  a  vessel  is  at  a  wharf  within  a  munidpality  when  she  is 
found  to  be  on  fire,  services  rendered  by  the  municipal  fire  depart- 
ment in  extinguishing  the  fire  do  not  entitle  the  members  thereof  to 
salvage,  for  the  reason  that  such  services  cannot  be  said  to  be  rendered 
voluntarily,  but  are  only  such  as  come  within  the  scope  of  the  legal 
duties  of  the  fire  department.*  But  services  rendered  by  a  municipal 
fire  department  to  a  burning  veeeel  which  has  been  brought  within 
the  limits  of  the  municipality  upon  condition  the  fire  depart- 
ment shall  take  charge  of  her  without  expense  to  the  municipality 
may  be  made  the  basis  of  a  claim  for  salvage.'  The  fact  that  a  part 
owner  in  the  rescued  vessel  has  also  an  interest  in  the  salving  vessel 
does  not  preclude  him  from  sharing  in  the  salvage,  the  dcmger  not 
being  caused  by  the  fault  of  either  vessel.*  So  the  owners  of  a  salv- 
ing ship  who  are  also  the  owners  of  the  salved  ship  may  obtain  sal- 
vage remuneration  from  the  owners  of  the  salved  cargo,  provided 
the  circumstances  which  caused  the  necessity  for  the  salvage  services 
do  not  amount  to  a  breach  of  the  conteact  of  carriage  between  the 
ship's  owners  and  the  owners  of  the  cargo  which  ia  on  board  the 
salved  ship.'  But  a  shipowner  cannot  gain  a  salvor's  lien  on  his  own 
vessel,^  and  a  plaintiff  in  replevin  cannot  claim  salvage  for  rescuing 
the  replevied  property  after  it  had  sunk  while  in  his  poeseasion,  since 
it  was  his  legal  duty  to  care  for  and  preserve  it* 

12.  Owner  of  Salving  Vessel. — ^While  as  a  general  rule  a  person  not 
actually  occupied  in  effecting  a  salvage  service  ia  not  entitled  to  a 
share  in  the  salvage  remuneration,  yet  modem  text  writers,  apparent- 
ly without  an  exception,  uphold  the  right  of  the  owners  of  ships  and 
vessels,  whether  propelled  by  steam  or  otherwise,  to  claim  salvage 
compensation  when  such  services  are  rendered  by  their  vessels, 
whether  they  pre  present  or  absent  at  the  time  the  service  is  per- 
formed.'** Remuneration  for  salvage  service  is  awarded  to  the  own- 

2.  The  Connemara,  108  U.  S.  352,  7.  The  Pine  Forest,  129  Fed.  700, 

2  S.  Ct  754,  27  V.  S.  (L.  ed.)  75L  64  C.  C.  A.  228,  1  L.B.A.(N.S.)  873. 

Notes:  17  Ann.  Cas.  913;  24  Eng.  8.  Note:  24  Eng.  Bnl.  Cae.  527. 

Bui.  Cas.  626.  9  Thn^   States  Lumber   Go.  v. 

S.  Note:  24  Eng.  BnL  Gas.  526.  Blanks,  183  Ft^  470.  66  C  G.  A.  353, 

4.  Not498:  17  Ann.  Gas.  913;  24  69  L.B.A.  2B3. 

Eng.  RnL  Gas.  527.  10.  The  Camanehe,  8  Wall.  448,  19 

5.  Note:  17  Ann.  Cas.  013.  U.  S.  (L.  ed.)  397;  The  BlaoWdU,  10 

6.  Notes:  17  Ann.  Caa.  012;  24  WaU.  1,  19  U.  S.  (L.  ed.)  87& 
Eng.  Bol.  Gas.  527.  Note:  17  Ann.  Gas.  912l 
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ers  of  vessels,  not  because  they  are  present,  or  supposed  to  be  present 
when  the  scn'ice  is  rendered,  but  -on  acootint  of  the  donf^er  to  which 
the  servi<'e  exposes  their  property  and  the  risk  which  they  run  of 
loss  in  snfferinf;  llieir  vessels  to  engage  in  such  perilous  undertak- 
ings." The  rule  as  to  owners  is  just  as  applicable  to  a  corporation 
whope  vessel  renders  a  salvnge  serA'ice  as  to  on  individual,  and  in 
modern  times  very  little  salvage  service  is  rendered  except  by  boats 
owned  by  corporations."  Charterers  are  not  in  the  same  position  as 
owners  unless  there  is  a  stipulation  giving  I  hem  the  control  and  bene- 
fit of  the  salvage,  or  unless  the  vessel  is  chartered  and  sailed  on  their 
responsibility." 

13.  Seamen  Generally. — Tt  is  well  settled  that  seamen  in  the  ordi- 
nary course  of  things,  in  the  performance  of  their  duties  on  a  vessel, 
are  not  allowed  to  become  salvors,  whatever  may  have  been  the  perils 
or  hardships  or  gallantry  of  their  services  in  saving  the  ship  and 
carpo.**  This  rule  obviously  arises  out  of  the  great  desirability  of 
avoiding  any  tendency  to  separate  the  seamen's  interest  from  that 
of  his  fillip,  and  is  based  upon  the  theory  tlmti  by  his  contract  of  serv- 
ice, he  engages,  for  the  wages  stipulated,  to  render  any  wrviees  neces- 
sary in  tile  ship's  behalf.'*  Tlie  term  "yeamen,"  as  used  in  this 
connection,  is  to  be  taken  in  the  broader  sense,  including  the  master 
or  other  officers  of  the  ship  as  well  ds  tlie  members  of  the  crow,  and 
even  ship's  sui^ons  who  render  aid  to  the  ship  in  time  of  need  out- 
side the  special  serviees  for  which  llioy  are  employed  have  been  held 
not  entitled  to  salvage  as  for  extraordinary  ser\*iccs  performed.** 
While  the  exception  sought,  in  numerous  cases,  to  be  established  that 
seamen  may  have  salvage  for  extraordinary  services  beyond  their 
duty  under  the  contract  of  service  is  admitted  by  dicta,  or  arguendo, 
in  several  instances,  no  decisions  have  been  found  in  reliance  upon 
it."  But  allhough  the  danger  of  placing  a  salvage  reward  before 
seamen's  eyes  as  the  result  of  meritorious  seniccs  in  resigning  their 
sliip  from  peril  is  ever  in  mind,  the  reluctance  of  courts  to  pass  by 
unheeded  any  acts  of  genuine  heroism  and  faithfulness  in  connection 
with  extreme  peril  on  the  wiiter  has  led  them  sometimes  to  award 
what  is  variously  called  compensation  in  Uie  nature  of  salvage,  special 

11.  Tlie  Camanche,  8  Wall.  448,  10  brsith  v.  Stewart  Transp.  Co.,  121  Fed. 
U.  S.  (U  ed.)  3in.  640,  57  C.  C.  A.  602,  64  L.R.A.  11)3 

12.  The  Camanche,  8  Wall.  448,  10  and  note. 

n.  S.  (L.  e'1.)  307;'  The  Blarkwall,  10  Notes:  64  L.R.A.  103;  17  Aon.  Cas. 

Wall,  1,  10  U.  S.  (L.  ed.)  870.  013. 

13.  The  Camanrhe,  8  Wall.  448,  10  15.  Note:  64  L.R.A.  193,  200,  201. 
XT.  S.  tU  ed.)  ^7.  And  see  the  eases  cited  in  the  next 

14.  Mason  v.  The  Blaireeu.  2  Crancb  preceding  note. 

240,  2  U.  S.  (L.  ed.)  286;  Hobart  v.     16.  Note:  64  L.R.A.  193,  106. 
Di-oijnn.  10  Pet.  108,  0  U.  S.  (L.  ed.)      17.  Hobart  v.  Drogan,  10  Pet.  108, 
303;  The  Clarita  &  The  Clara,  23  0  U.  S.  (L.  ed.)  363. 
VVaU.  1,  23  U.  S.  (L.  ed.)  146;  Oil-     Note:  64  L.R.A.  19^100. 
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or  qualified  saNaffe,  days'  wages,  expenses  home,  salvage  xneasurod 
by  wages,  etc.  This  recognition  by  the  courts  of  meritorious  services 
is  in  no  way  an  exception  to  the  general  rule  that  seamen  may  not 
become  salvors  of  their  own  vessel,  since  general  salvage  and  compen- 
sation in  the  nature  of  salvage  are  inherently  disaimilar,  not  only  as 
to  comparative  amount,  but  also  in  their  relation  to  the  applicant 
therefor;  the  former  being  awarded  to  one  entitled  thereto  more 
certainly,  and  as  a  matter  of  right,  while  the  granting  of  tlie  latter 
to  seamen  seems  to  be  purely  discretionary  with  the  court.'* 

14.  After  Discharge  from  Service  or  Abandonment  of  Vessel.— -A 
literal  compliance  with  the  rule  that  a  seaman  does  not  perform  sal- 
via services  in  saving  his  own  vessel,  under  all  circumstances,  is 
not  deemed  desirable  by  the  courts^  whose  policy  is  to  encou|«ge 
attempts  for  the  preservation  of  life  or  property  upon  the  water^bnd, 
therefore,  a  number  of  exceptions  have  grown  up,  upon  the  theory 
that  seamen  may  receive  salvage  for  acts  performed  after  the  dissolu- 
tion of  their  contract  of  service."  Thus  there  are  decisions  to  the 
effect  that  the  crew  of  a  vessel,  under  articles  for  wages,  can  become 
gefierol  salvors  after  the  vessel  ha?  become  a  shipwreck,  without  hope 
of  recovery,  and  the  crew  discharged  from  further  service,**  and  that 
an  abandonment,  by  the  master,  of  the  crew  and  ship  operates  to 
dissolve  the  seamen's  contracts  of  service,  so  that  for  services  there- 
after  rendered  in  saving  the  ship  and  cargo  they  may  claim  salvage 
as  volunteers.'  But  the  crew  of  a  ship  can  only  be  salvors  when  there 
has  been  such  an  abandonment  of  the  vessel  by  order  of  the  master 
as  to  terminate  their  contract.'  Considerable  dithculty  is  encountered 
by  the  courts  in  determining  whether  the  facts  before  them  constitute 
an  abandonment.  The  elements  indispensable  in  an  abandonment, 
in  order  so  to  dissolve  the  seaman's  duty  toward  the  ship  that  he  may 
become  a  salvor,  have  been  said  to  be,  first,  that  the  abandonment  must 
take  place  at  sea,  and  not  upon  a  coast,  for,  if  the  ship  becomes  a 
wreck  upon  a  coast,  and  the  mariners  escape  to  the  shore,  the  con- 
tract endures  to  the  extent,  at  least,  that,  if  they  successfully  act  as 
salvors,  so  as  to  save  enough  to  pay  their  wages,  they  will  be  entitled 
to  them,  though  not  to  salvage,  and,  if  they  do  not  so  exert  them- 
selves, their  wages  are  lost;  second,  the  abandonment  must  be  sine 
spe  revertendi,  as  a  temporary  abandonment  such  as  occurs  in  colli- 
sions from  immediate  fear,  before  the  state  of  the  ship  is  known,  will 
not  vacate  the  contract;  third,  the  abandonment  must  be  bona  fide, 
for  the  purpose  of  saving  life;  fourth,  it  must  be  by  order  of  the 

18.  Note:  64  I4.R.A.  200,  201.  L.R.A.  103  and  note. 

19.  Hobart     Drogan,  10  Pet.  108,     1.  Note:  64  L.R.A.  106. 


20.  CHlbrftith  v.  Stewart  Transp.  Co.,  Note:  24  Eng.  BuL  Gas.  627. 
121  Fed.  540,  67  C.  C.  A.  602,  64 
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master.*  The  departure  of  the  master  and  all  the  crew,  except  one, 
from  their  vessel  after  a  collisiOQ  has  been  held  to  be  such  an  aban- 
donment as  to  dissolve  the  contracts  of  the  seamen,  and  to  entitle 
the  one  who  voluntarily  remained  on  board  to  salvage  for  meritorious 
services  rendered,  which  resiilted  in  the  vessel's  preservation.*  But 
it  has  been  decided  that  a  ship's  master,  who  supmntends  the  saving 
of  part  of  the  cargo  after  the  abandonment  of  the  ship  without  hope 
of  saving  her,  is  not  entitled  to  salvage  for  his  services,  as  he  is  the 
agent  of  the  cargo  as  well  as  of  the  ship ;  and,  therefore,  it  is  his  duty 
to  provide  for  the  safety  of  the  cargo  so  far  as  prestation  is  posdble. 
The  recapture  of  their  ship  from  pirates,  enemies,  or  belligerents,  by 
seamen,  entitles  them  to  salvage  on  the  ground  that  by  the  capture 
their  contracts  of  service  are  dissolved,  or  at  least  suspended.* 

15.  Pilots. — pilot,  while  acting  in  the  strict  line  of  his  dnty, 
however  he  may  entitle  himself  to  extraordinary  pilotage  compensa* 
tion  for  extraordinary  services,  as  contradistinguished  from  ordinary 
pilotage  for  ordinary  services,  cannot  be  entitled  to  claim  salvage.* 
It  may  be,  in  an  extraordinary  case,  difficult  to  distinguish  a  case 
of  pilotage  from  a  case  of  salvage,  properly  so  called,  for  it  is  possible 
that  the  safe  conduct  of  a  eiiip  into  a  port,  under  circumstMicee  of 
extreme  danger  and  personal  exertion,  may  exalt  a  pilotage  service 
into  something  of  a  salvage  service.  But  in  general,  they  are  dis- 
tinguishable enough,  and  the  pilot,  though  he  contributes  to  the 
safety  of  the  ship,  is  not  to  claim  as  a  legal  salvor.'  In  this  respect 
a  pilot  is  not  distinguished  from  any  other  oificer,  public  or  private, 
acting  within  the  appropriate  sphere  of  his  duty.  But  a  pilot,  as 
such,  is  not  d^bled,  in  virtue  of  his  office,  from  Becoming  a  salvor.* 
On  the  contrary,  whenever  he  performs  salvage  services  beyond  the 
line  of  his  appropriate  duties,  or  under  circumstances  to  which  th(»e 
duties  do  not  justly  attach,  he  stands  in  the  same  relation  to  the  prop- 
erty as  any  other  salvor ;  t^at  is,  with  a  title  to  compensation  to  the 
extent  of  the  merit  of  his  services,  viewed  in  the  light  of  a  liberal 
public  policy.*  In  order  to  entitle  a  pilot  to  salvage  reward  he  must, 
however,  show  not  only  that  the  ship  was  in  some  sense  in  distress, 
but  that  she  was  in  such  distress  as  to  be  in  danger  of  being  lost,  and 
such  as  to  call  upon  him  to  run  such  unusual  danger,  or  incur  such 

3.  Note:  64  LJI.A.  197.  Bnl.  Cas.  292  and  note. 

4.  Maaon  v.  The  Blairaau,  2  Cranefa  Notes:  64  LJt.A.  196;  24  Eng.  Bnl. 
240,  2  U.  S.  (L.  ed.)  266.  Cas.  527. 

Note:  64  L.B.A.  198.  7.  Note:  24  Eng.  BnL  Cas.  297. 

6.  Note:  64  L.R.A.  198, 199.  8.  Hobait  v.  Drogan,  10  Pet  108, 

6.  Hobart  t.  Drogan,  10  Pet.  108,  9  U.  S.  (L.  ed.)  363;  The  BlaekwaU, 

9  U.  S.  (L.  ed.)  363;  The  General  10  WalL  1,  19  U.  S.  (L.  ed.)  870. 

Palmer,  2  Hag.  Adm.  176,  21  Eng.  Note:  24  Eng.  Bnl.  Gas.  299. 

Bnl.  Caa.  289;  Akerblom  t.  Price,  7  9.  Hobart  t.  Drogan,  10  Pet  108, 

Q.  B.  D.  129,  50  L.  J.  Q.  6.  629,  44  9  U.  S.  (L.  ed.)  863. 

L  T.  N.  S.  837,  29  W.  B.  797,  21  Eng. 
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unusual  i^sponsibilily,  or  exercise  such  unusual  skiU,  or  perforra 
such  an  unusual  kind  of  service,  as  to  make  it  unfair  and  unjust  that 
he  should  be  paid  otherwise  than  upon  the  terms  of  salvage  reward.'** 
So  it  is  held  that  if  towing  is  necessary,  pilots  are  bound  to  perform 
it,  having  a  claim  for  compensation  for  damage  to  their  boats,,  or 
for  extra  labor;  they  are  bound  to  offer  their  services  in  all  weathers, 
and  their  claims  for  extra  compensation  are  stricti  juris.'^  Of  course, 
a  pilot,  like  a  seaman,  may  become  a  general  salvor  after  hia  pilotage 
contract  has  been  dissolved.** 

16.  Salvage  of  Tow  by  Towing  Ship. — ^Mere  towc^e,  though  done  at 
a  ship  master's  request,  is  not  salvage,  and  in  order  that  compensar 
tion  may  be  gained  therefor  as  for  salvage,  it  must  appear  that  there 
was  a  real  or  apprehended  peril  when  the  services  were  rendered.  It 
is  held,  however,  that  the  master's  judgment  that  the  danger  is  immi- 
nent is  sufficient  ground  for  salvage.^*  A  vessel  is  not  released  from 
a  contract  of  towage  so  as  to  place  herself  in  the  position  of  a  salvor 
by  the  mere  fact  that  the  tow  requires  assistance  which,  under  ordi- 
nary circumstances,  would  aititle  those  rendering  it  to  salvage  com- 
pensation. And  under  all  the  authorities  and  on  principle,  a  towage 
contract  cannot  be  converted  under  the  admiralty  law  into  a  salvage 
service  under  conditions  brought  about  by  the  fault  of  the  tug.'*  But 
if,  in  the  performance  of  a  contract  of  towage,  an  unforeseen  and 
extraordinary  peril  arises  to  the  vessel  towed,  tjie  steamer  is  not  at 
liberty  to  abandon  the  vessel,  but  is  bound  to  render  to  her  the  neces- 
sary assistance,  and  therefore  is  entitled  to  salvage  reward.  These 
rights  and  obligations  incident  to  a  contract  of  towage  are  implied 
by  law,  and  the  law  thereby  secures  equity  to  both  parties  and  the 
true  interests  of  the  owners  of  ships.*'  Accordingly,  services  rendered 
by  a  towboat  to  its  tow  in  extinguishing  a  fire  on  the  latter,  when  not 
within  the  duty  of  the  former  under  its  contract  of  towage,  will  be 
rewarded  as  salvage  services.** 

17.  Salvage  by  Owners  of  Vessel  in  Fault — It  is  well  settled  that 
there  can  be  no  salvage  reward  to  a  vessel  or  individual  with  reference 
to  a  condition  arising  from  the  fault  of  that  vessel  or  individual.  This 
is  not  merely  technical,  but  it  is  recognized  everywhere  as  fundamen- 
tal.**  This  rule  applies  although  the  need  for  salvage  services  was 

10.  The  General  Palmer,  3  Hag.  64  C.  C.  A.  228,  1  L.B.A.(N.S.)  873. 
Adm.  176,  21  Eng.  Rul.  Caa.  289;  15.  Akerblom  v.  Price,  7  Q.  B.  D. 
Akerblom  v.  Price,  7  Q.  B.  D.  129,  129,  50  L.  J.  Q.  B.  629,  44  L.  T.  N.  S. 
50  L.  J.  Q.  B.  629,  44  L.  T.  N.  S.  837,  837,  29  W.  E.  797,  21  Eng.  Bnl.  Caa. 
29  W.  R.  797,  21  Eng.  Rul  Cas.  292  292. 

and  note.  Note:  24  Eng.  Rul.  Cas.  574. 

11.  The  General  Pahner,  2  Hag.  16.  The.Connemara,  108  U.  S.  352, 
Adm.  176,  21  Eng.  Rul.  Cas.  289.  2  S.  Ct.  754,  27  U.  S.  (L.  ed.)  751. 

12.  Note:  64  L.R.A.  198.  Note:  17  Ann.  Cas.  913. 

18.  Note:  24  Eng.  Rnl.  Cas.  574.  17.  The  Clarita  &  The  Clara,  23 

14.  The  Pine  Foiest,  129  Fed.  700,  WaU.  1,  23  U.  S.  (L.  ed.)  146;  The 
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caused  by  the  fault  of  one  vessel  and  the  rescue  perfected  by  another 
vessel  of  the  same  owner.  So  strict  is  this  rule  that  a  coninict  entered 
into  between  two  vessels  whereby  the  one  agrees  for  a  stipulated  con- 
sideration to  salve  the  other  will  not  be  eufon*ed  if  it  i»  afterwords 
determined  that  the  salving  vessel  was  in  fault.^' 

in.  Rights  op  Salvobs 

18.  Lien. — The  finder  of  a  thing  which  is  lost  on  land,  belonging 
to  another,  and  who  voluntarily  puts  himself  to  some  trouble  and 
e.xpcnse  to  preserve  the  thing  and  to  find  out  the  owner,  has  no  lien 
upon  it  for  the  recompense  which  he  may  reasonably  dcscr\-e.  Rut 
the  maritime  law  of  all  countries,  from  considerations  of  public  policy 
and  commercial  necessity,  has  established  a  different  rule  for  goods 
which  are  lost  at  sea.  Under  such  circumstances,  this  law  supports 
the  lien  in  the  case  of  salva^^,"  no  matter  where  the  services  were 
rendered,***  or  by  whom'  the  property  is  owned.  So  it  has  been  held 
that  personal  property  of  the  United  States  on  board  a  vessel  for  trans- 
portation from  one  point  to  another  is  subject  to  a  lien  for  salvage 
services  rendered  in  saving  the  property,'  The  maritime  law  gives 
salvors  a  lien  upon  the  ship  saved,  in  order  that  it  may  be  unneces- 
sary for  them  to  maintain  possession  of  the  property  saved  in  order 
to  secure  payment  of  their  demand.'  While  the  interest  of  a  salvor 
in  salved  property  is  called  a  lien  it  never  goes,  in  the  abpence  of  a 
contract  expressly  made,  upon  the  idea  of  a  debt  due  by  the  bwner 
to  the  salvor  for  services  rendered,  but  upon  the  principle  that  the 
service  creates  a  property  in  the  thing  saved.  He  can  rely  neither 
on  the  common  law  idea  of  an  implied  contract  to  pay  for  work  on 
or  about  one's  property  what  the  work  is  reasonably  worth,  with  a 
lien  attached  by  possession  for  satisfaction,  nor  upon  any  notion 
of  an  implied  maritime  contract  for  the  service  with  a  maritime  lien 
to  secure  it.  It  does  not  proceed  upon  any  theory  of  an  implied  obli- 
gation either  of  the  owner,  or  of  the  res,  to  pay  a  quantum  meruit, 
Dor  actual  expense  incurred,  but,  rather,  upon  that  of  a  reasonable 
reward  or  compensation,  as  the  case  may  be,  to  one  who  has  rescued 

Pine  Forest,  129  Fed.  700,  64  C.  C  366,  24  Eng.  Rul.  Cas.  517. 

A.  228.  1  LR.A.(N.S.)  873  and  note.      Notes:  55  Am.  Dec.  510-512;  70 

18.  The  Pine  Forest,  129  Fed.  700,  Ii.R.A.  376. 

64  C.  C.  A.  228,  1  L.R.A.(N.S.)  873.  20.  The  City  of  Chester,  0  P.  D. 

19.  Robinson  v.  Georges  Ins.  Co.  17  182.  53  L.  J.  P.  90,  51  L.  T.  N.  S. 
Me.  131,  35  Am.  Dec.  239;  Merrill  v.  485,  33  W.  R.  104,  5  Asp.  M.  Cas. 
Pislier,  204  Mass.  600,  91  JJ.  E.  132,  311,  24  Eng.  Rul.  Cas.  547. 

134  A.  S.  R.  706,  17  Ann.  Caa.  937;  1.  The  Davis,  10  Wall.  15,  Ifi  U.  8. 
Baker  v.  Hoag,  7  N.  Y.  555,  59  Am.  (L.  ed.)  875. 

Dee.  431;  Uartfort  v.  Jones,  1  Ld.  2.  Notes:  70  L.R.A.  377;  24  Eng. 
Raym.  593,  Salk.  654,  pL  2,  3  Salk.  BoL  Cas.  528. 
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the  res  from  clanger  of  total  loss.*  As  a  general  rule,  the  ship,  cargo, 
freight,  etc.,  make  one  fund  for  salvage,  and  while  all  who  personally 
asist  in  saving  property  are  salvors,  each  set  of  salvors  has  not  a 
separate  lien  on  the  particular  property  saved  by  it,  but  all  are  to  be 
paid  from  all  the  property  saved.*  The  restricted  doctrine  denying  a 
lien  for  services  in  the  home  port  has,  to  some  extent,  been  applied 
in  this  class  of  contracts.'  And  it  has  been  held  that  there  is  no  lien 
for  services  rendered  in  raising  a  sunken  vessel  in  her  home  port 
But,  since  the  service  is  strictly  maritime,  it  would  seem  that  the 
better  doctrine  is  that  the  lien  for  salvage  service  is  not  dependent 
upon  the  domestic  or  foreign  character  of  the  vessel.  So,  a  salvage 
service  carries  with  it  a  maritime  lien  on  the  thing  saved,  whethw 
the  vessel  is  foreign  or  domestic.  To  deny  the  lien  merely  because 
the  vessel  is  a  domestic  one  would  be  not  only  the  denial  of  a  univer- 
sal law,  but  the  denial  of  a  security  always  heretofore  attached  to 
services  deemod  to  rank  among  the  highest  in  merit  and  privilege.' 
A  salvage  lien  which  exists  against  the  res  travels  with  the  res  into 
the  hands  of  whoever  chooses  to  buy,  and  can  be  enforced  by  process 
against  the  res,  in  whosesoever  hands  it  is,  subject  to  questions  of 
laches.  But  the  lien  which  a  salvor  has  extends  to  the  res  only  and 
not  to  the  proceeds,  except  in  case  the  property  has  been  sold  under 
order  of  court,  and  therefore  the  salvor  cannot  maintain  on  action  in 
rem  against  Uie  proceeds  where  the  property  has  been  sold  by  the 
owner  of  the  ship  or  its  cargo.* 

19.  Possession  of  Property. — In  the  case  of  salvors  there  is  a  dis- 
tinction between  a  derelict  and  a  vessel  which,  though  in  great  danger, 
has  not  been  abandoned  by  the  master  and  crew.  In  the  case  of  a 
derelict  tlie  salvors  who  Hrst  take  possession  have  not  only  a  morilime 
lien  on  the  ship  for  salvage  services,  but  they  have  the  entire  and 
absolute  possession  and  control  of  the  vessel,  and  no  one  can  inter- 
fere with  them  except  in  the  case  of  manifest  incompetence,'  but  in 
an  ordinary  case  of  disaster,  when  the  master  remains  in  command 
he  retains  the  possession  of  the  ship,  and  it  is  his  province  to  deter- 
mine the  amount  of  assistance  that  is  necessary.  So  unless  a  vessel 
is  derelict  the  salvors  have  not  the  right  as  against  the  master  to  the 
exclusive  possession  of  it,  even  though  he  should  have  left  it  tempo- 
*rarily,  but  they  are  bound  on  the  masters  returning  and  claiming 
charge  of  the  vessel  to  give  it  up  to  him.*  A  vessel  or  cargo  is  derelict 

S.  Note:  70  L.R.A.  376.  Ann.  Caa.  937  and  note;  Bnker  t. 

4.  Note:  24  Eng.  Rul.  Cas.  575.  Hoag,  7  N.  Y.  555,  59  Am.  Dec.  431. 

5.  Note:  70  L.R.A.  377.  Notes:  50  Am.  Dec.  511;  24  Eng. 
0.  The  Optima,  93  L.  T.  N.  S.  638,  Rul.  Cas.  526. 

10  Asp.  M.  h.  Cas.  147,  74  L.  J.  P.  94,  8.  Merrill  v.  Fisher,  204  Mass.  600, 
2  British  Rul.  Cas.  62  and  note.        91  N.  E.  132,  134  A.  S.  B.  706,  17 

7.  MerrilJ  v.  Fisher,  204  Mass.  600,  Ann.  Caa.  937. 
91  N.  E.  132,  134  A.  S.  B.  706.  17 
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withiD  the  maritime  sense  of  the  word  when  it  is  abandoned  without 
hope  of  rei>overy  and  without  intention  of  returning; '  and  it  is  imma- 
terial whether  the  abandonment  arises  from  accident,  necessity,  or 
voluntary  dereliction.^"  A  mere  intention,  however,  to  abandon  a 
vessel  in  a  dangerous  situation  does  not  constitute  it  a  derelict  where 
the  crew  are  still  on  board  when  succor  arrives.''  So  also,  a  mere 
quitting  of  the  ship  for  the  purpose  of  procuring  assistance  from 
shore,  or  with  an  intention  of  returning  to  her  again,  is  not  an  aban- 
donment.'' Likewise  the  abandonment  of  a  vessel  immediately  after 
a  collision,  from  a  sense  of  imminent  danger,  with  an  intention  of 
returning  if  life  will  not  thereby  be  endangered,  does  not  constitute 
the  vessel  a  derelict*'  The  intention  is  the  intention  at  the  time  the 
vessel  is  abandoned.  If  at  tliat  time  it  is  such  as  to  constitute  an 
abandonment  and  salvors  have  taken  possession,  an  intention  subse- 
quently  formed  to  return  and  resume  charge  is  not  material.'*  And 
the  fact  that  when  the  master  and  crew  leave  the  vessel  to  save  their 
hves  they  intend  trying  to  employ  assistfince  to  save  their  craft  does 
not  prevent  it  from  being  a  derelict'^  An  intention  on  the  part  of 
the  owners  of  a  wrecked  vessel  ultimately  to  rescue  it  does  not  a£Fect 
its  character  as  a  derelict,  where  it  has  been  allowed  to  remain  in  a 
wrecked  condition  for  some  time.  The  character  of  a  vessel  as  a 
derelict  is  likewise  unaffected  by  the  fact  that  some  of  the  officers 
and  crew  return  to  it  for  a  temporary  purpose  and  leave  it  again 
when  this  purpose  is  accomplished. 

20.  Effect  of  Assistance  by  Others;  Cosalvors.— It  may  be  stated 
as  a  general  rule  that  salv^e  remuneration  will  be  awarded  for  serv- 
ices rendered  to  an  imperiled  vessel  or  cargo,  although  such  services 
would  not  have  brought  about  a  rescue  of  the  property  without  the 
assistance  of  others.  Salvage  will  be  awarded,  under  the  rule  stated, 
for  services  rendered  in  going  for  relief  after  inetfectual  efforts  to 
aid  an  imperiled  vessel,  such  vessel  being  saved  by  vetssels  sent  in 
response  to  the  news  carried  by  the  claimants.  And  salvage  will  be 
awarded  for  services  rendered  until  the  owner  of  the  salved  vessel 
succeeds  in  procuring  assistance  and  informs  the  salvor  that  his  serv- 

9.  The  Island  City,  1  Black  121,  17  and  note. 

U.  S.  (L.  ed.)  70;  Merrill  v.  Fisher,  Note:  17  Ann.  Caa.  940. 

204  Mass.  600,  91  N.  E.  132,  134  A.  13.  Note:  17  Ann.  Cas.  939. 

S.  E.  706,  17  Ann.  Caa.  937  and  note.  M.  Merrill  v.  Fisher,  204  Mass.  600, 

10.  Baker  v.  Hoag,  7  N.  Y.  655,  59  91  N.  E.  132,  134  A.  S.  R.  706,  17 
Am.  Dee.  431.  Ann.  Cas.  937. 

Note:  17  Ann.  Cas.  939.  Note:  24  Eng.  Rut.  Cas.  520. 

11.  Note:  17  Ann.  Cas.  939.  15.  The  Laura,  14  WalL  336,  20  U. 

12.  The  Island  City,  1  Black  121,  S.  {U  ed.)  813. 

17  U.   S.    (L.   ed.)    70;  MerriU  v.      Note:  17  Ann.  Cas.  939. 
Fisher,  204  Mass.  600,  91  N.  E.  132,     16.  Note:  17  Ann.  Cas.  940. 
134  A.  S.  B.  706,  17  Ann.  Cas.  937 
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ices  are  no  longer  required,  the  latter  ttien  leaving.^'  Salvors  are 
bound  to  accept  additional  aerastance,  when  ofifered  and  needed; 
but  if  not  needed,  others  cannot  interfere  with  the  property  already 
in  the  possession  of  salvors.^*  More  than  one  set  of  salvors  may  con- 
tribute to  the  result,  and  in  such  cases  all  who  engaged  in  the  enter- 
prise and  materially  contributed  to  the  saving  of  the  property  are 
entitled  to  share  in  the  reward  which  the  law  allows  for  such  merito- 
rious service,  and  in  proportion  to  the  nature,  duration,  risk,  and  value 
of  the  service  rendered.'*  On  a  claim  for  salvage  under  a  contract 
containing  a  proviso  that  if  the  vessel  was  not  saved  the  libelants 
should  have  no  pay,  where  the  salvage  services  were  not  perfected' 
by  the  libelants,  but  by  a  second  set  of  salvors  called  in  by  the  master 
of  the  vessel,  compensation  for  the  expense  actually  incurred  by 
them  and  the  actual  work  and  labor  which  they  performed  and  the 
risk  and, damage  incurred  was  allowed  although  they  were  not  entitled 
to  salvage  except  upon  the  net  value  of  the  property  taken  ashore.**' 
The  right  to  compensation  of  two  sets  of  salvors,  where  one  set  has 
saved  Kfe  and  the  other  set  has  saved  property,  is  discussed  elsewhere 
in  this  article.* 

21.  Abandonment  of  Effort  as  Forfeiting  Right— As  already  seen, 
in  order  to  earn  salvage  success  must  crown  the  efforts  of  the  salvors,* 

and  a  voluntary  abandonment  of  an  attempt  to  rescue  a  vessel  in 
peril  works  a  forfeiture  of  the  right  to  salvage,'  where  it  is  such  an 
abandonment,  cum  animo  non  revertendi,  as  betokens  an  absence 
of  all  further  interest  in  the  property,  and  an  indifference  as  to  whether 
it  be  saved  or  not*  An  abandoned  attempt  to  save  a  vessel  is  not  a 
ground  for  salvage  because  later  other  salvors  bring  her  to  a  place 
of  safety.*  The  legal  effect  of  an  abandonment  upon  a  claim  for 
salvage  is  in  no  degree  altered  by  the  fact  that  the  first  salvors  sub- 
sequently return,  and  endeavor  to  force  their  assistance  upon  other 
palvors,  at  that  time  in  possession  of  the  vessel  Having  abandoned 
the  possession  of  the  ship,  they  have  no  right  to  recover  it  against 
the  second  salvors;  and  those  persons  are  justified  in  resisting  the 
offer  of  additional  assistance,  which,  under  the  circumstances,  would 
be  superffuous.*  But  salvage  remuneration  will  be  awarded  for  serv- 

17.  Notes:  17  Ann.  Caa.  U59;  24  P.  D.  3,  5?  L.  J.  P.  24,  60  L.  T.  N.  S. 
Eng.  hul.  Caa.  575.  238,  6  Asp.  If.  Caa.  360,  24  Eng.  Rul 

18.  Note:  24  Eng.  Rul  Caa.  675.  Caa.  592. 

19.  The  Biackwall,  10  Wall.  1,  19  Note:  17  Aun.  Cas.  912,  1159. 
U.  S.  (L.  ed.)  870.  4.  Note:  17  Ann.  Caa.  1159. 

20.  The  Bayamo,  171  Fed.  65,  96  5.  The  leland  City.  1  Black  121,  17 
C.  C.  A.  1,  17  Ann.  Cas.  1156.  U.  S.  (L.  ed.)  TO. 

1.  See  supra,  par.  3.  Note:  24  Eng.  Rul  Caa^  528. 

2.  See  supra,  par.  4.  6.  The  Island  City,  1  Black  121,  17 

3.  The  Inrlia,  1  W.  Rob.  406,  24  U.  S-  (L.  ed.)  70;  The  India,  1  W. 
Eng.  Rul.  Caa.  518;  The  BenUriff,  14  Rob.  406,  24  Eng.  Rul.  Cas.  513. 
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ices  materially  contributing  to  the  saving  of  an  imperiled  vessel, 
although  the  efforts  to  save  the  vessel  are  abandoned  because  of  .the 
insufficiency  of  the  salvor's  apparatus,  or  for  other  sufiicimt  cause 
preventing  the  completion  of  the  undertaking,  which  is  a^mpUshed 
ultimately  by  other  persons.'  And  where  efforts  are  being  made  tu 
save  a  vessel,  and  while  the  persons  rendering  the  services  are  tem- 
porarily absent  other  persons  board  the  vessel  and  bring  it  into  port, 
the  persons  first  attempting  a  rescue  will  be  rewarded  for  the  services 
performed,  if  such  services  contribute  to  the  saving  of  the  vessel. 
This  is  the  rule  where  beneficial  service  has  been  rendered  which  has 
"made  the  final  saving  more  certain  or  ea^;  but  it  will  not  hold  good 
where  but  futile  attempts  have  been  made,  no  matter  how  strenuous 
or  well  intended  they  may  have  been.  In  that  class  of  cases  nothing 
but  constant  exertion  and  continued  possession  will  maintain  such 
rights.* 

22.  Effect  of  Fraud,  Negligence  or  Dereliction. — ^While  the  general 
interests  of  society  require  that  the  most  powerful  inducements  should 
be  held  out  to  men  to  save  life  and  property  about  to  perish  at  sea,, 
they  also  require  that  those  inducements  should  likewise  be  held  forth 
to  a  fair  and  upright  conduct  with  regard  to  the  objects  presen'ed. 
Compenr*ation  for  salvage  service  presupposes  good  faith,  meritorious 
service,  complete  restoration,  and  incorruptible  vigilance,  so  fnr  as 
the  property  is  within  the  reach  or  under  the  control  of  the  salvors. 
They  are  required  by  the  nature  of  their  undertaking,  and  by  a 
due  consideration  of  the  large  award  allowed  them  for  their  services, 
to  be  vigilant  in  preventing,  detecting  and  exposing  every  act  of 
plunder  upon  the  property  saved ;  and  if  they  are  guilty  of  embezzle- 
ment, whether  at  sea,  in  port,  or  even  after  the  property  is  delivered 
into  the  custody  of  the  law,  it  works  a  forfeiture  of  their  claim  to 
salvage.*  When  secret  and  purely  an  individual  act,  it  is  justly 
held  not  to  prejudice  cosalvors,  who  are  innocent.  But  nil  may 
become  guilty  by  consenting  thereto,  or  by  connivance,  concealment, 
or  encouragement  afforded  to  the  actors,  or  by  not  preventing  the 
act  when  it  is  in  their  power."  In  case  of  acts  of  the  master  not 
amounting  to  positive  wrong,  such  as  indifference  to  tlie  rights  of 
the  owners  or  carelessness,  while  he  will  not  be  denied  any  pay,  it 
will  destroy  his  pretensions  to  superior  compensation,  and  reduce  his 
claim  to  a  level  with  that  of  a  common  mariner.^'   If  the  imperiled 

7.  Note:  17  Ann.  Cas.  1159.  121,  17  U.  S.  (L.  ed.)  70. 

8.  Note:  17  Ann.  Cas.  1159.  Note:  24  Eng.  Rul.  Cas.  528. 

9.  Mnson  v.  The  Blaireau,  2  Cranch  10.  The  Island  City,  1  Black  121, 17 
240.  2  U.  S.  (L.  ed.)  260;  The  Hello  U.  S.  (L.  ed.)  70. 

Comines,  6  Wheat.  152,  5  U.  S.  (L.  11.  Mason  v.  The  Blaireau,  2  Cnmdi 

ed.)  220;   Houseman  v.  The  Schooner  240,  2  U.  S.  (L.  ed.)  266. 

North  Carolina.  15  Pet.  40,  10  U.  S.  Note:  24  Eng.  Rul.  Cas.  62a 
iU  ed.)  053;  The  Island  City,  1  Black 
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Tend  is  lost  in  the  attempt  to  save  her,  the  vessel  attempting  to  save 
her  is  not  liable  for  such  loss,  if  the  master  of  the  latter  vessel  acted 
in  good  faith  and  with  reasonable  judgment  and  skill.^* 


23.  In  GeneraL — The  question  of  the  amount  of  the  salvage  award 
is  always  a  difficult  one."  It  is  largely  a  matter  of  fact  and  discre- 
tion, which  cannot  be  reduced  to  precise  rules,  but  depends  upon  a 
consideration  of  all  the  circumstances  of  each  case.'*  Compensation 
as  salvage  is  not  viewed  by  the  admiralty  courts  merely  as  pay  on 
the  principle  of  quantum  meruit  or  as  a  remuneration  pro  opere  et 
labore,  but  as  a  reward  given  for  perilous  services  voluntarily  ren- 
dered, and  as  an  inducement  to  mariners  to  embark  in  such  dangerous 
enterprises  to  save  life  and  property.'*  The  rendering  of  such  serv- 
ices should  not  be  discouraged  but  encouraged,  and  greatly  en- 
couraged. And  from  considerations  of  public  policy,  the  interests 
of  commerce,  tlie  benefit  and  security  of  navigation,  and  the  value 
of  human  life,  the  admiralty  courts  estimate  a  salvage,  reward  upon 
an  enlarged  and  liberal  scale.'*  The  allowance  of  a  very  ample  com- 
pensation for  those  services,  one  very  much  exceeding  the  mere  risk 
encountered,  and  labor  employed  in  effecting  them,  is  intended  as 
an  inducement  to  render  them,  which  it  is  for  the  public  interests, 
and  for  the  general  interest  of  humanity,  to  hold  forth  to  thoee  who 
navigate  tlie  ocean,''  and  to  withdraw,  as  far  as  possible,  every  motive 

12.  Norcrosa  v.  The  Laura,  14  Wall.  N.  S.  485,  33  W.  R.  104,  5  Asp.  M. 
336,  20  V.  S.  (L.  ed.)  813.  Caa.  3U,  24  Eng.  Rul.  Cos.  547  and 

13.  TIie  Port   Hunter,   [1910]   P.  note. 

(Eng.)  343,  20  Ann.  Cas.  558.  15.  M'Donougb  v.  Dannery,  3  Dall. 

14.  M'Donough  v.  Dannerv,  3  DaU.  188,  1  U.  S.  (L.  ed.)  563;  The  Island 
188,  1  U.  S.  (L.  ed.)  563;  Mason  v.  City,  1  Black  121. 17  U.  S.  (L.  ed.)  70; 
The  Blaireau.  2  Cranch  240,  2  U.  S.  The  Blackwall,  10  Wall.  1,  19  U.  S. 
(L.  ed.)  266;  Peisch  V.Ware,  4  Cranch  (L.  ed.)  870;  The  Sabine,  101  U.  S. 
347,  2  U.  S.  (L.  ed.)  643;  The  Ad-  384,  25  U.  S.  (L.  ed.)  982;  Creevy  v. 
venture.  8  Cranch  221,  3  U.  S.  (L.  ed.)  Cummings,  3  La.  Ann.  163,  48  Am. 
542;  The  Dos  Henuanos,  10  Wheat.  Dec.  444. 

306,  6  U.  S.  (L.  ed.)  328;  United  16.  The  Blackwall,  10  Wall.  1,  19 

States  V.  The  Amistad,  15  Pet.  518,  10  U.  S.  (L.  ed.)  870;  Creevy  v.  Cnm- 

U.  S.  (L.  ed.)  826;  Post  v.  Jones,  19  mings,  3  La.  Ann.  163,  48  Am.  Dec. 

How.  150,  15  U.  S.   (L.  ed.)  618;  444;   The  Port  Hunter,   [1910]  P. 

Sinclair  v.  Cooper,  108  U.  S.  352,  2  (Eng.)  343,  20  Ann.  Cas.  558;  The 

S.  Ct.  754,  27  U.  S.  (L.  ed.)  751;  City  of  Chester,  9  P.  D.  182,  53  L.  J. 

Irvine  v.  The  Hesper,  122  U.  8.  256,  P.  90,  51  L.  T.  N.  S.  485,  33  W.  R. 

7  S.  Ct.  1177,  30  U.  S.  (L.  ed.)  1175;  104,  5  Asp.  M.  Cas.  311,  24  Eng.  Rul. 

Creevy  v.  Cummings,  3  La.  Ann.  163,  Cas.  547  and  note. 

48  Am.  Dee.  444;  The  City  of  Chester,  17.  If  awn  v.  The  Blaivean,  2  Graocb 

9  P.  D.  1S2,  63  L.  J.  P.  90,  61  L.  T.  240,  2  U.  S.  (L.  ed.)  260. 
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from  the  salvois  to' depredate  upon  the  property  of  the  uofortuoate 

owner.** 

24.  Amount  of  Award  Generally. — ^Tt  cannot  be  laid  down  as  a  rule 
of  law  that  a  certain  percentage  of  the  property  saved  shall  go  as 
salvaze  in  every  case,  but  generally  when  a  proportion  of  the  thing 
saved  has  been  awarded,  a  half  has  been  the  maximum,  and  an  eighth 
the  minimum;'*  below  that  it  is  usual  to  adjudge  a  compensation 
in  numero.  In  some  cases  more  than  one  half  has  been  awarded ;  but 
these  will  be  found  to  be  cases  of  extraordinary  merit,  or  on  articles 
of  very  small  amount.***  The  admiralty  courts,  while  aiming  to 
encourage  salving  enterprise  by-  liberality,  when  possible,  yet  recog- 
nize that  it  is  a  speculation,  and  will  usually  reduce  the  salvor's  com- 
pensation, even  below  a  fair  quantum  meruit,  when  otherwise  noth- 
ing would  be  left  for  the  owner.'  In  no  case  can  compensation  for 
such  services,  if  voluntarily  rendered,  exceed  the  value  of  the  prop- 
erty saved.'  In  general,  the  rule  of  salvage  in  cases  of  legal  derelict 
is  to  give  the  salvor  one  half  of  the  property  saved.  But  cases  may 
occur  of  such  extraordinary  peril  and  difficulty,  or  of  such  exalted 
virtue  and  enterprise,  that  a  moiety  even  of  a  very  valuable  property 
might  be  too  small  a  proportion ;  and  on  the  other  hand,  there  may 
be  cases  where  the  service  is  attended  with  so  little  difficulty  and  peril 
tiiat  it  would  entitle  the  parties  to  little  more  tban  a  quantum  meruit 
for  work  and  labor.*  There  seems,  however,  to  be  no  valid  reason  why 
the  reword  in  derelict  cases  should  not  be  governed  by  the  same  prin- 
ciples as  other  salvage  cases  and  that  the  true  principle  is  adequate 
reward,  according  to  the  circumstances  of  the  case.*  In  the  case  of 
recapture  from  an  enemy  the  amount  of  salvage  has  been  fixed  by 
statute  at  different  times  and  made  to  depend  on  the  length  of  time 
between  the  capture  and  the  recapture;'  and  a  difference  has  been 
made  also  between  the  cargo  and  the  ship,  less  being  awarded  for 
the  recapture  of  a  cargo  than  for  the  recapture  of  the  ship.* 

25.  Circumstances  Influencing  Amount — ^The  ingredients  of  a  sal- 
vage service  are,  first,  enterprise  in  the  salvois  in  going  out  in  tem- 
pestuous weather  to  assist  a  vessel  in  distress,  risking  their  own  lives 

18.  The  Island  City,  1  Black  121,  Note:  24  Eng.  Rnl.  Cas.  574. 
17  U.  S.  (L.  ed.)  70.  And  see  infra,  par.  26. 

19.  Talbot  V.  Seeman,  1  CraDch  1,  3.  Baker  v.  Hoag,  7  N.  T.  655,  69 
2  U.  S.  (L.  ed.)  15;  The  Adventure,  Am.  Dec.  431. 

8  Crancb  221,  3  U.  S.  (L.  ed.)  542.  4.  Post  v.  Jones,  19  How.  150,  US 

20.  The  Adventure,  8  Craneh  221,  U.  S.  (U  ed.)  618. 


1.  Note:  24  Eng.  Rnl.  Cas.  543.      Craneh  1,  2  U.  S.  (L.  ed.)  15. 

2.  The  Sabine,  101  U.  8.  884,  25     6.  The  Sehooner  Adpline,  9  Cnmdi 


3  U.  S,  (L.  ed.)  542. 
Note:  24  Eng.  Rul.  Cas.  543. 


6.  Has  V.  Tingy,  4  DalL  37,  1  V.  S. 
(L.  ed.)  731;  Talbot  v.  Seeman,  1 


U.  8.  (L.  ed.)  982. 


244,  3  U.  8.  (L.  ed.)  719. 
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to  save  their  fellow  creatures,  and  te  rescue  property ; '  secondly,  the 
degree  of  danger  and  distress  from  which  the  property  is  rescued — 
whether  it  were  in  imminent  peril,  and  almost  certain  to  be  lost  if 
not  at  the  time  rescued  and  preserved ;  *  and  thirdly,  the  degree  of 
labor  and  skill  which  the  savors  incur  and  display,  and  the  time 
occupied.*  Where  all  these  circumstances  concur,  a  large  and  liberal 
reward  ought  to  be  given ;  but  where  none  or  scarcely  any  take  place, 
the  compensation  can  hardly  be  denominated  a  salvage  compensa- 
tion; it  is  httle  more  than  a  remuneration  pro  opere  et  labore.^^  The 
presence  or  absence  of  other  assistance  is  also  an  element  affecting 
the  salvor's  compensation.**  Another  circumstance  which  has  to  be 
taken  into  consideration  is  the  risk  salvors  always  run  of  getting  noth- 
ing at  all  by  reason  of  the  failure  of  their  efforts  to  save.  However 
strenuous  those  efforts,  however  heroic,  atiU  if  unsuccessful  they  go 
unrewarded.  They  have  not  in  the  result  benefited  the  owners  of  the 
ship  or  cargo,  and  there  is  nothing  preserved  out  of  which  remuner- 
ation can  be  paid."  It  has  been  held  that  when  steamers  render  sal- 
vage service  thqy  are  entitled  to  a  greater  award  than  any  other  s^ 
of  salvors  rendering  the  same  service,  because  they  can  perform  such 
services,  owing  to  the  power  they  possess,  with  much  greater  celerity 
than  other  vessels,  and  with  much  greater  safety  to  the  vessel  in 
danger,  and  frequently  under  circumstances  in  which  no  other 
assistance  could  be  effectual.** 


7.  The  Adventure,  8  Craneh  221,  3  v.  Vallette  Dry  Dock  Co.,  119  U.  S. 
U.  S.  (L.  ed.)  542;  The  Connemara,  625,  7  S.  Ct.  336,  30  U.  S.  {L.  ed.) 
108  U.  S.  352,  2  S.  Ct.  754,  27  U.  S.  501;  Creevy  v.  Cummings,  3  La.  Ann. 
(L.  ed.)  751;  Cope  v.  Vallette  Dry  163,  48  Am.  Dec.  444;  The  Martin 
Dock  Co.,  119  0.  S.  625,  7  S.  Ct.  336,  Luther.  Swabey  287,  24  Eng.  Rul.  Cas. 
30  U.  S.  (L  ed.)  501;  The  Port  544;  The  City  of  Chester,  9  P.  D.  182. 
Honter.  [1910]  P.  (Eng.)  343,  20  Ann.  53  L.  J.  P.  90,  51  L.  T.  N.  S.  485,  33 
Caa.  558;  The  City  of  Chester,  9  P.  W.  R.  104,  5  Asp,  M.  Caa.  311,  24 
D.  182,  53  L.  J.  P.  90,  51  L.  T.  N.  S.  Eng.  Rul.  Cas.  547.  and  note. 

485,  33  W.  R.  104.  5  Asp.  M.  Cas.  10.  Cope  v.  Vallette  Dry  Dock  Co., 

311,  24  Eng.  Rul.  Cas.  547  and  note.  119  U.  S.  625,  7  S.  Ct  336,  30  U.  S. 

8.  The  Blacfcwall,  10  Wall.  1,  19  (L.  ed.)  601;  Irvine  t.  The  Hesper, 
U.  S.  (L.  ed.)  870;  Cope  v.  Vallette  122  U.  S.  256,  7  S.  Ct  1177,  30  U.  S. 
Dry  Dock  Co.,  119  U.  S.  625,  7  S.  Ct  (L.  ed.)  1175;  The  City  of  Chester,  9 
336,  30  U.  S.  (L.  ed.)  501;  Creevy  v.  P.  D.  182,  53  L.  J.  P.  90,  51  L.  T. 
Cummings,  3  La.  Ann.  163,  48  Am.  N.  S.  485,  33  W.  R.  104,  5  Asp.  M. 
Dec.  444;  The  Port  Hunter,  [1910]  Cas.  311,  24  Eng.  Rul.  Cas.  547  and 
P.  (Eng.)  343,  20  Ann.  Caa.  558;  The  note. 

Martin  Luther,  Swabev  287,  24  Eng.  11.  The  Ship  Nanna,  41  Can.  Sup. 

Rul.  Cas.  544;  The  City  of  Chester,  Ct.  168,  14  Ann.  Cas.  83. 

9  P.  D.  182,  53  L.  J.  P.  90,  51  L.  T.  N.  Note:  24  Eng.  Rul.  Cas.  575. 

S.  485,  33  W.  R.  104,  5  Asp.  M.  Caa.  12.  The  City  of  Cheater,  9  P.  D. 

311.  24  Eng.  Rul.  Cas.  547  and  note.  182,  63  L.  J.  P.  90,  51  L.  T.  N.  S. 

And  see  supra,  par.  4.  485,  33  W.  R.  104,  6  Asp.  M.  Cas 

9.  The  Adventure,  8  Craneh  221,  3  311,  24  Eng.  Rul.  Cas.  547. 

U.  S.  (L.  ed.)  542;  The  Blackwall.  10  13.  The  Camanehe,  8  WaU.  448,  U 

WaU.  1,  19  U.  S.  (L.  ed.)  870;  Cope  U.  S.  (L.  ed.)  397. 
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26.  Value  of  Salved  Property  and  Salving  Ship  as  Element  in  Mak- 
ing Award. — A  matter  for  careful  coDsideration  in  estimating  the 
amount  to  be  awarded  aa  salvage  is  the  value  of  the  property  saved.** 
The  primary  object  of  saving  a  ship  and  her  ca^o  from  loss  is  to 
preserve  them  for  their  owners,  and  this  object  would  be  defeated 
if  the  remuneration  awarded  to  the  salvors  were  so  lai^e  as  to  deprive 
the  owners  of  the  saved  ship  and  cargo  of  all  benefit  from  their  preser- 
vation. This  consideration  at  once  limits  the  tunount  of  the  siilvors' 
remuneration;  for  however  meritorious  their  services,  aalvore  are 
never  awarded  such  a  sum  as  to  make  those  services  useless  to  tiioso 
who  have  to  pay  for  them.  The  value  of  the  ship  and  cargo  saved  is 
tlierefore  always  one  element,  and  a  very  important  element,  in  con- 
sidering the  amount  to  be  awarded,  to  salvors.  There  is  not,  however, 
any  definite  rule  either  as  to  the  proportion  of  value  to  be  given  to 
the  salvors  or  as  to  the  proportion  to  be  left  for  the  owners  of  the 
property  saved ;  and  it  is  obvious  that  while  a  small  percentage  on  a 
very  large  value  might  be  an  ample  remuneration  in  one  case,  a  very 
large  percentage  on  a  small  ^ue  might  be  a  very  inadequate  remu- 
neration in  another  case.  The  risk  of  getting  litUe  by  reason  of  the 
comparatively  small  value  of  the  property  saved  is  one  of  those  risks 
which  salvors  always  run.  The  salving  vessel  is  often  herself  exposed 
to  imminent  peril ;  the  risk  of  loss  or  damage  to  her  is  often  very  great; 
and  the  damage  actually  done  to  her,  and  the  loss  actually  sustained 
by  her  owner  from  delay  in  her  voyage  and  otherwise,  may  be,  and 
often  is,  very  considerable.  Hence  one  clement  in  determining  the 
amount  to  be  awarded  for  salvage  services  is  the  value  of  the  salving 
ship  and  cargo  which  have  been  exposed  to  risk;  and  the  nature  and 
extent  of  the  risk  arc  other  elements  for  consideration.  Where  the 
salving  vessel  is  a  large  and  valuable  steamer,  exposed  to  great  risk, 
the  claims  of  her  owner  deserve  very  favorable  attention.'* 

27.  Injury  to  Salving  Vessel. — ^Tt  is  well  settled  that  an  award  for 
salvage  should  include  damages  suffered  by  the  salving  vessel  due  to 
the  necessities  of  the  service,'*  but  not  damages  due  to  the  pursuit 
of  measures  by  the  salving  vessel  which  were  so  unskilful  as  to  make 
it  evident  that  ordinary  skill  and  ability  in  handling  the  vessel  were 
lacking.    It  has  been  held  that  the  standard  to  be  applied  to  the 

14.  The  Adventure,  8  Cranch  221,  15.  The  City  of  Chester,  9  P.  D. 
3  U.  S.  {L.  ed.)  542;  The  Blackwall,  182,  53  L.  J.  P.  90,  51  L.  T.  N.  S. 
10  "Wall.  1,  19  U.  S.  (L.  ed.)  870;  485,  33  W.  R.  104,  5  Asp.  M.  Cas. 
Cope  V.  Valletta  Dry  Dock  Co.,  119  311,  24  Eng.  Rul.  Cas.  547. 
U.  S.  625,  7  S.  Ct.  336.  30  U.  S.  (L.  16.  The  City  of  Cheater,  9  P.  D. 
fid.)  501;  The  City  of  Chester,  9  P.  D.  182,  53  L.  J.  P.  90,  51  L.  T.  N.  S. 
182,  53  L.  J.  P.  90,  51  L.  T.  N.  S.  485,  485,  33  W.  R.  104,  5  Asp.  M.  Cas.  311, 
33  W.  R.  104.  5  Asp.  M.  Cas.  311,  24  24  Eng.  Rul.  Cas.  647;  The  Ship 
?.ng.  Rul.  Cas.  547  and  note;  The  Nanna,  41  Can.  Sop.  Ct.  108,  14  Ann. 
Port  Hiioter,  [1910j  P.  (Eng.)  343,  Gas.  83  and  notei 
20  Ann.  Cas.  558, 
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conduct  of  navigators  engaged  in  a  salvage  opetation  is  that  if  the 
error  causing  the  injury  be' such  a  one  that  men  of  skill  and  ability 
would  say,  from  what  had  been'  done  in  attempting  to  render  the  sal- 
vage service,  that  if  they  had  had  to  undertake  the  operation  they 
would  have  considered  it  so  doubtful  as  to  the  method  of  proceeding 
that  either  of  two  methods  of  proceeding  might  have  been  adopted, 
and  that  they  would  have  tried  one  way,  and  that  if  that  had  been 
unsuccessful  they  would  have  adopted  another,  the  court  would  not 
look  upon  that  error  in  a  severe  light.  But  if  there  were  measures 
pursued  which  were  so  grossly  unskilful  as  to  make  it  evident  that 
ordinary  skill  and  ability  were  wanting,  that  would  be  taken  into 
consideration  by  the  court^'  An  injury  to  the  salvors'  vessel,  incurred 
after  the  service  has  been  rendered,  is  not  an  element  for  consider^ 
ation  in  fixing  salvage,  as  where  the  salving  vessel  encounters  and 
is  damaged  by  gales,  which  she  would  have  escaped  had  she  not 
deviated  from  her  voyage  to  assist  the  saved  vessel.^^  The  decisions 
are  not  harmonious,  however,  as  to  the  mode  of  compensation.  By 
some  authorities  it  is  held  that  the  amount  of  loss  occasioned  to  the 
owners  of  the  salving  vessel  should  be  included  in  the  salvage  award.'* 
According  to  other  decisions  damages  from  injuries  may  and  should 
be  dealt  with  apart  from  the  salvage  award,  as  a  separate  allowance. 
The  amount  of  damage  from  injuries  occasioned  in  rendering  salvage 
service  ought  to  be  ascertained  with  precision  where  practicable,  the 
reason  being  that  no  part  of  the  sum  allowed  for  such  damage  sus- 
tained by  the  shipowners  ought  to  go  to  the  master  or  crew.**  But 
it  is  often  difficult  and  expensive,  and  sometimes  impossible,  to 
ascertain  exactly  the  amount  of  such  loss,  and  in  such  a  case  the 
amount  of  salvage  must  be  assessed  in  a  general  manner.  Upon  so 
liberal  a  scaJe  as  to  eover  the  loss,  and  to  afford  also  an  adequate 
reward  for  the  servicea  rendered.*  Where  the  evidence  is  insuffi- 
cient to  prove  that  injuries  of  a  general  character  were  occasioned 
by  the  salvage  service,  yet,  in  fixing  a  gross  award  and  the  share 
apportioned  to  the  ship,  full  consideration  will  be  given  to  her  liar 
bility  to.  such  general  injury,  and  an  allowance  made  sufficient  to 
cover  all  such  damage  as  might  naturally  and  reasonably  be  deemed 
incident  to  her  peculiar  service  in  the  weather  and  other  circum- 
stances proved.  Where  there  is  a  separate  assessment  of  damages 
from  injuries  sustfiined,  the  compensation  to  be  given  for  salvage 
services,  as  distinguished  from  compensation  for  damage,  ought 

17.  The  Ship  Nanna,  41  Can.  Snp.  Note:  14  Ann.  Cas.  88. 
Ct.  168,  14  Ann.  Cos.  83  and  note.  20.  Note:  14  Ann.  Cas.  88. 

18.  Note:  14  Ann.  Cas.  89.  1.  The  Citv  of  Chester,  9  P.  D.  182, 

19.  The  City  of  Chester,  9  P.  D.  53  L.  J.  P.  90,  51  L.  T.  N.  S.  485,  33 
182,  63  L.  J.  P.  90,  51  U  T.  N.  S.  485,  W.  R.  104,  6  Asp.  M.  Cas.  31L"'24 
33  W.  R.  104,  6  Asp.  M.  Cas.  311,  24  Eng.  Rul.  Cas.  547. 

Eng.  RuL.  Cas.  547.  ...  Note  c  24  Ann.  Cas.  88. 
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to  be  calculated  on  a  leas  liberal  scale  than  if  the  sum  given  for  salvage 
was  intended  to.  cover  compensation  for  Qamage  also.'  And  however 
great  the  injuxies  to  the  salving  vessel  may  have  been,  the  total  award 
(damages  and  salvage  proper)  may  not  exceed,  it  seems,  the  recog- 
nized limits  of  salvage  awards  generally.* 

28.  Amount  Fixed  by  Contract. — The  amount  of  compensation  for 
salvage  may  be  fixed  by  agreement,  and  in  a  suit  to  recover  salvage 
the  agreement  may  be  relied  on  to  determine  the  amount  But  it  is 
not  every  agreement  which  wjit  have  the  effect  to  diminish  a  claim 
for  salvage  compensation.  On  the  eontrary,  the  rule  is  that  nothing 
short  of  a  contract  to  pay  a  given  sum  for  the  services  to  be  rendered, 
or  a  binding  engagement  to  pay  at  all  events,  whether  successful  or 
unsuccesirful  in  the  enterprise,  will  operate  as  a  bar  to  a  meritorious 
claim  for  salvage.*  A  binding  contract  of  that  character  is  not  proved 
by  a  loose  conversation  between  the  respective  parties  after  the  aedvage 
service  had  been  partly  rendered.*  Every  agreement  for  salvage  com- 
pensation is  subject,  as  to  amount,  to  the  judgment  of  the  court  aa  to 
its  being  equitable  and  conformable  to  the  merits  of  the  case  *  and  if 
the  amount  stipulated  is  found  to  be  exorbitant  and  the  agreement 
entered  into  under  compulsion  of  circumstances,  the  amount  should 
be  reduced,  having  regard  to  what  is  reasonable.'  In  determining 
whether  the  stipulated  price  is  exorbitant  the  courts  will  give  con- 
sideration to  the  fact  that  where  the  stipulated  compensation  is  de- 
pendent upon  success,  and  particularly  of  success  within  a  limited 
time,  it  may  be  very  much  larger  ^an  a  mere  quantum  meruit,  and 
if  when  the  contract  is  made  the  price  agreed  to  be  paid  appears  to  be 
just  and  reasonable  in  view  of  the  value  of  the  property  at  stake,  the 
danger  from  which  it  is  to  be  rescued,  the  risk  to  the  salvors  and  the 
salving  property,  the  time  and  labor  probably  necessary  to  effect  the 
salvage,  and  the  contingency  of  losing  all  in  case  of  failure,  this  sum 
ought  not  to  be  reduced  by  an  unexpected  success  in  accomplishing 
the  work,  unless  the  compensation  for  the  work  actually  done  be 
grossly  exorbitant^  There  may  be  cases  in  which  the  contract  of 
the  captain  in  relation  to  the  amount  of  salvage  to  be  pai.d  to  the 
salvors  would  bind  the  owners.   In  times  of  disaster  it  is  almys  his 

2.  Note :  14  Ann.  Cas.  88.  5.  The  Excelsior.  123  U.  S.  40,  8  S. 

3.  The  City  of  Chester,  9  P.  D.  182,  Ct  33,  31  U.  S.  (L.  ed.)  75. 

L.  J.  p.  90,  51  L.  T.  N.  S.  485,  33      6.  aood  Intent   Tow-Boat   Co.  v. 

W.  R.  104,  5  Asp.  M.  Caa.  311,  24  Atlantic  Mut.  Ins.  Co.,  109  U.  S.  110, 

Kuff.  Rul.  Cas.  547.  3  !S.  Ct.  78,  27  U.  S.  (L.  ed.)  874; 

Note:  14  Ann.  Cas.  89.  The  Medina,  1  P.  D.  272,  45  L.  J.  P. 

4.  The  Camanche,  8  Wall.  448,  19  81,  24  Eng.  Rul.  Caa.  576. 

U.  S.,(L.  ed.)  397;  The  Sabine,  101     Note:  24  Eng.  Rnl.  Cas.  686. 
U.  S.  384,  25  U.  S.  (L.  ed.)  982  ;     7.  The  Medina,  1  P.  D.  272,  45  L. 
The  Excelsior,  123  U.  S.  40,  8  S.  Ct  J.  P.  81,  24  Eng.  Rul.  Cae.  576. 
33,  31  U.  S.  (L.  ed.)  75.  8.  The  Elfrida,  172  U.  S.  186, 19  8. 

Xote:  24  £ng.  Rnl.  Cas.  587.  Ct.  146,  43  U.  S.  (L.  ed.)  413. 
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duty  to  exercise  his  best  judgment,  and  to  use  his  best  exertions  for 
the  benefit  of  the  owners  of  both  vessel  and  cargo;  and  when,  from 
his  situation,  he  ia  unable  to  consult  them  or  their  agent,  withdUt  an 
inconvenient  and  injurious  delay,  it  is  in  his  power  to  compromise  a 
question  of  salvage,  and  he  is  not  bound  in  all  cases  to  wait  for  the 
decision  of  a  court  of  admiralty.*  So,  too,  when  the  salvage  service 
has  not  been  important,  and  the  compensation  demanded  is  a  small 
one,  it  may  often  be  to  the  interest  of  the  owners  that  the  amount 
should  be  settled  at  once  by  the  captain,  and  the  vessel  proceed  on  her 
voyage,  without  waiting  even  a  day  for  Uie  purpose  of  consulting  them. 
But  in  all  such  eases,  unl^  the  acts  of  the  captain  are  ratified  by  the 
owners,  his  conduct  will  be  carfully  watched  and  scrutinized  by  the 
court,  and  his  contracts  will  not  be  regarded  as  binding  upon  the 
parties  concerned,  unless  they  appear  to  have  been  bona  fide,  and 
such  as  a  discreet  owner  placed  in  the  like  circumstances  would 
probably  have  made.  If  he  settles  the  amount  by  agreement,  tbose 
who  claim  under  it  must  show  that  the  salvage  allowed  was  reasonable 
and  just.  If  he  refers  it  to  arbitrators,  those  who  claim  the  benefit 
of  the  award  must  show  that  the  proceedings  were  fair,  and  the  referees 
worthy  of  the  trust.'* 

29.  Apportionment  of  Avard.— The  salvage  awarded  is  apportioned 
among  the  owners,  the  master  and  the  crew.  "  The  owners  of  the  ship 
should  recover  a  substantial  portion,  usually  from  one  fourth  to  one 
half  the  entire  amount,  in  order  to  encourage  ship  owners  to  permit 
their  master  to  render  such  services.**  To  the  master  should  be 
allotted  a  considerable  amount,  say  from  one  eighth  to  one  third,  for 
the  master  is  a  person  who  ought  to  be  generally  encouraged ;  because 
upon  him  rests  the  whole  responsibility  of  employing  the  ship.  The 
balance  should  be  awarded  to  the  crew  of  the  salving  ship."  Accord- 
ing to  some  authorities  the  established  rule  calls  for  a  division  of  the 
salvage  in  the  proportion  of  one  third  to  the  owner  and  two  thirds 
to  the  crew;  *•  and  such  is  the  rule  by  positive  ordinance  in  some 
countries.'^  But  the  owners  are  sometimes  allowed  much  more  where 
die  salvage  service  was  of  a  character  to  expose  the  ship  to  peculiar 
danger,  especially  if  she  was  a  steamer  of  large  size  and  of  great 
value." 

9.  Houseman     v.     The     Schooner  Cas.  544. 

North  Carolina,  15  Pet.  40,  10  U.  S.  '   Note:  24  Eng.  Rul.  Caa.  574. 

(li.  ed.)  663;  Creevy  v.  Cummings,  3      12.  The    Martin    Luther,  Swabe; 

La.  Ann.  163,  48  Am.  Dec.  444.  287,  24  Eng.  Rul.  Cas.  544. 

10.  Houseman  v.  The  Schooner  13.  The  Island  City,  1  Black  121, 
North  Carolina,  15  Pet.  40,  10  U.  S.  17  U.  S.  (L.  ed.)  70;  The  Camanche, 
(L  ed.)  653;  Robinson  v.  Georges  Ins.  8  Wall.  448,  19  U.  8.  (L.  ed.)  397. 
Co.  17  Me.  131,  35  Am.  Dec.  239.  14.  Mason  v.  Blaireau,  2  Craneh 

11.  Mason  v.  Blaireau,  2  Cranch  240,  2  U.  S.  (L.  ed.)  266. 

240,  2  U.  S.  (L.  ed.)  266;  The  Martin  16.  The  Camanche,  8  WaU.  448,  U 
Lather,  Swabey  287,  24  Eng.  Rul.  T7.  S.  {h.  ed.)  397. 
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V.  Pbockdusb 

30.  Jurlsdictioiu— Salvage  has  always  been  a  matter  peculiarly 
within  the  juri8dieti<Ni  of  admiralty  courts,  not  only  because  of  the 
place  where  the  service  is  performed,  but  also  because  of  the  peculiar 
^stem  of  awarding  the  compensation. Because  of  this  primary 
jurisdiction  it  has  been  held  that  contracts  relating  to  the  service  are 
also  within  the  jurisdiction."  It  has  repeatedly  been  declared  thai 
admiralty  jurisdiction  embraces  rivers  navigable  from  the  sea  within 
the  ebb  and  flow  of  the  tide,  although  the  locality  may  be  within  the 
body  of  a  county ;  and  when  the  locality  is  within  the  ebb  and  flow 
of  the  tide,  and  within  the  body  of  a  county,  a  court  of  common  law 
has  a  concurrent  jurisdiction.'*  A  lien  for  «ilvage  services,  although 
generally  enforceable  only  in  a  court  of  admiralty,'*  will  be  recog- 
nized in  the  courts  of  common  law  and  the  right  of  possession  arising 
therefrom  will  be  there  protected.**  So  where  the  salvor  has  the 
possession  and  an  action  is  brought  to  recover  the  property  the  fact 
tiiat  the  lien  is  for  salvage  does  not  oust  the  jurisdiction  of  a  court 
of  common  law.  If  the  plaintiff  has  a  right  to  retain  the  property 
for  his  lien,  he  may  put  tiie  owner  to  a  tender,  and  then  try  it  in 
such  court.  He  is  not  bound  to  go  into  admiralty,*  It  is  the  amount 
of  salvage  which  is  in  controversy  which  tests  the  jurisdiction  on 
appeal,  and  not  the  value  of  the  vessel  or  cargo.*  For  the  purpose  of 
determining  the  jurisdictional  amount  on  an  appeal  by  the  owner 
of  a  part  of  the  cargo  against  which  salvage  has  been  awarded,  while 
the  salvage  service  is  entire,  the  goods  of  each  owner  are  liable  only 
for  the  salvage  with  which  they  are  charged,  and  have  no  common 
liability  for  the  amounts  due  from  the  ship  or  other  portions  of  the 
cargo.  It  is  a  separate  and  distinct  controversy  between  himself  and 
tiie  salvors;  and  not  a  common  and  undivided  one,  for  which  the 
property  is  jointly  liable,  and  the  amount  assessed  against  the  appel- 
l&at  individually  is  controlling.* 

16.  M'Donongfa  v.  Dannerr.  3  DaU.  IOl  Pike  Bsldi,  38  He.  802,  01 
188,  1  U.  S.  (L.  ed.)  563;  Honaenuui  Am.  Deo.  248;  Herrill  v.  Fisher,  204 
V.  The  Schooner  North  Caroline,  16  Haas.  600,  91  N.  E.  132, 134  A.  S.  R 
Pet  40,  10  U.  6.   (L.  ed.)   653  ;  706,  17  Ann.  Cas.  937. 

Simmons  v.  The  Jefferson,  215  U.  S.  20.  Herrill  v.  Fisher,  204  Uass.  600, 

130,  30  S.  Ct.  54,  54  U.  6.  (L.  ed.)  91  N.  E.  132,  134  A.  S.  B.  706,  17 

125,  17  Ana.  Caa.  007.  Ann.  Cas.  987. 

Note:  66  L.R.A.  232.  1.  Baker  v.  Hoag,  7  N.  T.  655^  60 

17.  Notes:  66  L.R.A.  232  ;  70  L.B.A.  Am.  Dee.  431  and  note. 

368.   And  see  Aohuultt,  toI,  1,  pp.  2.  Spear  r.  Place,  11  How.  622,  13 

413,  420.  n.  S.  (L.  ed.)  796. 

18.  Baker  v.  Hoaf,  7  N.  T.  555,  69  3.  Stratton  v.  Jarvis,  8  Pet  4,  8  U. 
Am.  Dee;  48L  And  see  Adkoaiot,  8.  (L.  ed.)  846;  Shields  v.  Thomas,  17 
vol.  1,  p.  414.  How.  8, 16  U.  S.  (U  ed.)  93. 
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31.  Actions  in  Rem  and  in  Penonun^Th«e  an  two  kinds  of  bsH- 
vaise  actions.  One  is  a  personal  claim  against  tha  owner  of  the  prop- 
erty salved,  and  the  other  is  a  claim  in  rem  against  the  property 
salved.*  Actions  in  rem  are  prosecuted  to  enforce  a  right  to  tbinge 
arrested  to  perfect  a  maritime  privilege  or  lien  attaching  to  a  vessel 
or  cargo  or  both,  and  in  which  the  thing  to  be  made  responsible  is 
proceeded  against  as  the  real  party ;  but  actions  in  personam  are  those 
in  which  an  individual  is  charged,  personally,  in  respect  to  some 
matter  of  admiralty  and  maritime  jurisdiction.  Both  the  proceee  and 
proceedings  are  different,  and  the  appropriate  decree  in  the  one  might 
be  absolutely  absurd  in  the  other.*  And  under  the  American  practice 
by  virtue  of  the  19tb  Admiralty  Rule,  proceedings  for  salvage  in  rem 
and  in  personam  cannot  be  joined  in  the  same  libel*  Salvors  under 
the  maritime  law  have  a  lien  upon  the  property  saved,  which  etiables 
them  to  maintain  a  suit  in  rem  against  the  ship,  or  cargo,  or  both, 
where  both  are  saved  in  whole  or  in  part  Such  a  remedy  is  the  one 
usually  pursued,  and,  in  view  of  the  fact  that  the  lien  is  maritime, 
and  exists  quite  independently  of  possession,  it  ordinarily  affords  the 
beet  mode  of  securing  the  payment  of  the  salvor's  claims.^  And  while 
a  libel  in  rem  is  frequently  brought  against  both  ship  and  cargo,  yet 
separate  proceedings  are  proper  against  each,  wherein  one  rate  of 
award  may  be  given  against  the  ship,  and  another  and  different  one 
against  the  cargo.'  Suits  of  the  kind  may  be  enforced  against  the 
proceeds  of  the  property,  where  it  appears  that  the  property  saved 
had  been  previously  seized  under  admiralty  process  and  sold,  and 
the  proceeds  paid  into  the  registry  of  the  court  Examples  of  the 
kind  may  be  given,  as  where  the  property  saved  consisted  of  the  ship 
and  cargo,  and  the  same  were  subsequently  seieed  for  a  violation  of 
the  revenue  laws,  and  sold  as  perishable  property  before  the  libel  for 
salv^  was  instituted,  or  where  there  were  more  than  one  set  of 
salvors,  ap'i  the  Brat  set  caused  the  property  to  be  seized  and  sold 
nndcr  an  order  of  court  before  the  second  obtained  process  of  attach- 
ment Cases  of  the  kind  not  infrequently  arise,  and  in  all  such  the 
proceeds  in  the  registry  of  the  court  represent  the  property  saved, 
and  it  is  clear  that  the  suit  may  be  against  the  proceeds.'  Where  the 
owners  or  insurers  of  a  cargo,  being  informed  that  the  property  was 
in  peril,  send  out  vessels  and  mariners  for  its  assistance  and  relief, 
it  is,  undoubtedly,  true  that  the  persons  employed,  both  for  their  own 

4.  The  Optima,  93  L.  T.  N.  S.  638,  7.  The  Sabine^  101  U.  S.  384^  25  U. 

10  Asp.  M.  L.  Cas.  147,  74  L.  J.  P.  94,  S.  (L.  982. 

2  BritiFh  Rul.  Caa.  62.  KoteTTO  L.R,A.  876. 

6;  Tiw  Sabine,  101  U.  S.  384,  25  U.  8.  24  Eng.  RuL  Caa.  627. 

S.  (L.  ed.)  082.  9.  The  Sabine,  101  U.  S.  384,  25  U. 

6.  The  Sabine,  101  U.  S.  384,  25  U.  S.  (L.  ed.)  082;  The  Optima,  93  L.  T. 

S.  (U  ed.)  982.  N.  8.  638.  10  Asp.  M.  L.  Cas.  147,  74 

Mote:  24  Eng.  RvL  Cas.  627.  L.  J.  P.  94,  2  British  BuL  Caa.  6aL 
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aervices  and  for  the  us«  of  the  vessel  or  other  applianoee,  mny  main- 
tain a  libel  in  peraonam  to  enforce  the  payment  of  just  compensation 
for  all  such  services.  But  in  the  absence  of  any  such  contract  or 
agreement  the  salvors  cannot  proceed  against  the  owners  of  the  cargo 
in  personam,  unless  the  property  is  destroyed  after  having  been 
restored,  or  is  clandestinely  removed  from  the  jurisdiction  to  defeat 
their  remedy,  in  which  case  they  may  proceed  against  the  owners  of 
the  salved  property.*® 

32.  Parties. — &ilvage  suits  are  frequently  promoted  by  the  master 
alone,  in  behalf  of  himself  and  the  owners  and  crew,  or  in  behalf  of 
the  owners  and  crew,  or  the  owners  alone,  without  making  any  claim 
in  his  own  behalf,  and  the  practice  has  never  led  to  any  practical 
difficulty,  as  the  whole  subject,  in  case  of  controversy,  is  within  the 
control  of  the  court^*  All  oosalvors  should  be  made  parUes  to  one 
libel,*'  but  salvors  are  not  deprived  of  a  remedy  because  another  set 
of  salvors  neglect  or  refuse  to  join  in  the  suit.*'  Those  that  do  not 
join  ^®  first  libel  ™*>y  proceed  against  the  proceeds,**  or  they  may 
appear,  on  the  return  of  the  monition,  and  become  parties  to  the  suit, 
or,  by  some  proper  pro<%eding,  have  their  rights  adjudicated;  and 
in  many  cases,  even  after  the  decree  upon  the  merits  is  pronounced, 
they  may  appear  at  any  time  before  the  fund  ia  distributed  and  claim 
any  interest  they  may  have  in  the  proceeds  of  the  property  libeled, 
if  any,  in  the  registry  of  the  court.**  The  neglect  or  refusal  of  all 
cosalvora  to  join  will  not  benefit  the  libelants  by  giving  them  any 
claim  to  a  larger  compensation,  as  the  nonprosecution  by  one  set  of 
salvors  inures,  not  to  the  libelants  prosecuting  the  claim,  but  to 
the  owners  of  the  property  saved.**  When  salvors  have  a  lien  on 
property  belonging  to  the  United  States  it  can  only  be  enforced  by 
the  courts  in  a  proceeding  which  does  not  need  a  process  against  the 
United  States,  and  which  does  not  require  that  property  shall  be 
taken  out  of  the  possession  of  the  United  States.  The  possession 
which  would  do  this  must  be  an  actual  possession,  and  not  that  mere 
constructive  possession  which  is  very  often  implied  by  reason  of 
ownership  under  circumstances  favoraUe  to  such  implication.  Conse> 
quently  when  a  libelant  acts  before  the  master  of  a  ship  surrenders 
government  property  to  the  government,  the  lien  may  be  enforced, 
for  the  possession  of  the  master  is  not,  for  the  purpose  of  the  rule,  the 
possession  of  the  United  States.*' 

ID.  The  Sabine,  101 U.  S.  384,  25  U.  S.  (L.  ed.)  982. 

S.  (L.  ed.)  982.  16.  The  Camanche,  8  Wall.  448,  19 

11.  The  BlaokwaU,  10  WalLl,  19  U.  U.  S.  (L.  ed.)  397;  The  Sabine,  101  U. 
S.  (U  ed.)  870.  S-384,  25  U.  S.  (L.  ed.)  982. 

12.  Note:  24  Eng.  Rul.  Caa.  675.  18.  The  BlaekwaU,  10  WaU.  1, 10  U. 

13.  The  BlaekwaU,  10  Wall.  1, 19  V.  S.  (L.  ed.)  870. 

S.  (L.  ed.)  870.  17.  The  Davis,  10  Wall.  15,  19  U.  S. 

14.  The  Sabine,  101 U.  S.  384,  25  U.  {L.  ed.)  875:  United  States  v.  Cornell 
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33.  IncreaM  or  Diminvtim  of  AwAid  on  ApfMiU-rAn  appellate 
court  in  roviewiug  the  amount  of  a  salvage  award,  the  flung  <k  which 

involves  the  exercise  of  discretion  by  the  lower  court,  is  always  reluc- 
tant to  make  any  alteration  thereof,  and  it  will  not  interfere  with  the 
decisi(»i  of  the  court  below  with  respect  to  the  amount  of  saJvags 
awarded,  unless  the  judgment  has  proceedjsd  upon  an  erroneous  prin- 
dple  or  a  misapprehension  of  the  facts,  or  ia  grossly  or  manifestly 
exo^iye  nr  /inadequate.*^  :  The  mere  fact  that  the  appellate  court 
might  have  allowed  a  greater  or  less  sum  if  the  question  had  been 
presented  to  that  court  is  no  ground  for  increasing  or  reducing  the 
award."  In  accordance  with  the  principles  above  set  forth,  the  award 
fixed  upon  by  the  lower  court  wUl  not  be  increased,  ordinarily,  on 
the  ground  that  it  is  inadequate.  %ut  if  it  appears  that  the  amount  is 
inadequate  the  reviewing  court  may  increase  it."*  The  same  rule  must 
be  applied  in  diminishing  the  amount  fixed  upoa  by  the  lower  court, 
ns  in  increasing  it,  aiid  the  amount  so  fixed  will  not  ordinarily  be  inter- 
fered with  on  the  ground  that  it  is  excessive.*  Nevertheless  the  in- 
stances in  which  awards  have  been  reduced  are  very  numerous.*  If 
a  mistake  of  law  was  made  by  the  lower  court  in  including  in  the 
estimate  of  the  value  of  the  salved  property,  as  the  basis  of  the  award, 
an  element  that  should  not  have  been  considered,  the  appellate  court 
will  reduce  the  amount  accordingly.  And  the  award  will  be  reduced 
if  it  appears  that  the  salved  vessel  was  appraised  at  too  great  a  sum 
as  a  basis  for  calculating  the  amount  of  the  allowance.*  Similaily  if 
the  lower  court  based  the  award  entirely  upon  the  value  of  the  vessel 
salved,  without  taking  into  consideration  the  character  of  the  service 
rendered,  the  amount  should  be  reduced  as  being  in  violation  of 
settled  principles.*   The  fact  that  only  one  party  appeals  does  not 

Steamboat  Co.,  202  U.  S.  184,  26  8.  Wheat  306,  6  U.  S.  (L.  ed.)  328;  Ho- 

Ct.  648,  50  U.  S.  (L.  ed.)  987.  bart  v.  Drogan,  10  Pet.  108,  9  U.  S. 

18.  The  Sybil,  4  Wheat.  98,  4  U.  S.  (L.  ed.)  363;  The  Camanche,  8  Wall. 
(I*  ed.)  522;  The  Camanche,  8  Wall.  448,  19  U.  S.  (L.  ed.)  397;  The  Con- 
448,  19  U.  S.  (L.  ed.)  397;  Irvine  v.  nemara,  108  U.  S.  352,  2  S.  Ct.  754, 
The  Hesper,  122  U.  S.  256,  7  S.  Ct.  27  U.  S.  (L.  ed.)  751;  The  Tornado, 
1177,  30  U.  S.  (L.  ed.)  1175;  The  Ex-  109  U.  S.  110,  3  S.  Ct.  78,  27  U.  S.  (L. 
celsior,^  U.  S.  40,  8  S.  Ct.  33,  31  U.  ed.)  874;  Irvine  v.  The  Hesper,  122  U. 
S.  75;  The  City  of  Chester,  9  S.  256,  7  S.  Ct.  1177,  30  U.  S.  (L.  ed.) 
P.  D.  182,  53  L.  J.  P.  90,  51  L.  T.  N.  1175. 

S.  485,  33  W.  R.  104,  5  Asp.  M.  Cas.  Note:  20  Ann.  Cas.  562,  564. 

311,  24  Eng.  Rul.  Cas.  547.  2.  Mason  v.  The  Blaireau,  2  Crancb 

Notes:  20  Ann.  Caa.  561  et  seq.;  24  240,  2  U.  S.  (L.  ed.)  266;  Post  v. 

Eng.  RtiL  Cas.  575  ;  27  Eng.  Rul  Cas.  Jones,  19  How.  150,  15  U.  S.  (L.  ed.) 

626.  618;   The  Port  Hunter,   [1910]  P. 

19.  Note:  20  Ann.  Cas.  562.  (Eng.)  343,  20  Ann.  Cas.  558  and  note 

20.  The  Port  Hunter,   [1910]   P.  Note:  20  Ann.  Cas.  564. 
(Eng.)  343,  20  Ann.  Cas.  668  and  3.  Note:  20  Ann.  Cas.  562-564. 
note.  ■  4.  The   Port   Hunter,    [1910]  P. 

1.  The  Sybil,  4  Wbeat.  98,  4  U.  S.  (Eng.)  343,  20  Ann.  Caa.  6S8  ait«l 

(L  ed.)  5^;  The  Dos  Hermanos,  10  note. 
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fiilter-fh&  fuie,  for  where  the  libelants  in  a  salvage  caM  ^fpeal,  tiiey 
do  so  in  view  of  the  rule,  and  take  the  risk  of  the  resuH  of  a  trial  of 
the  case  de  novo.  The  whole  case  is  opened  by  their  appeal,  as  much 
as  it  would  have  been  if  both  parties  had  appealed,  or  if  the  appeal 
had  been  taken  only  by  the  claimants,  and  the  court  may  reduce  the 
allowance  if  the  case  demands  it.* 

6.  Irriue  v.  The  Hesper,  123  U.  &  256,  7  8.  Gt  U77,  80  U.  6.  (L.  ad.) 
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XXL  Diidpllne  and  Puiltfimeiit 


97.  Gorpon]  PtmuhmeDt  in  OeneraL 
08.  OfFenaes  Justifying  Punishment 
90.  E^ent  of  PuDislmienl 
100.  Civil  Unbllity  of  Teaehw.    .  ,„ 
lOL  Criminal  Uability  of  Teacher 
102.  Detention  after  School  Uoon 


Zm.  Exclusion,  Expulsion  and  ^ospeniiaa 


103.  Right  to  Reject  Applicant  for  Admission 

104.  Examination  to  Determine  Fitness 

105.  Suspension  or  Expulsion  by  Directors 

106.  Teacher's  Power  of  Suspension  or  B.  pulsion 

107.  Grounds  for  Suspension  or  Expulsion 

108.  Suspension  or  E.  pulsion  from  Private  Schooli 

109.  Remedy  for  Wrongful  Exclusion 


110.  In  General 

111.  Neressity  of  Tending  Separate  Schools 

112.  S^r^atioD  in  Private  Schools 

113.  Who  Are  Colored  Persons 

114.  Division  of  Taxes  by  Color 


115.  Constitutional  Reetrictions 

116.  Place  of  Worship 

117.  Sectarian  Xnctruetion 

118.  Versions  of  Bible 

110.  Distinctive  Religious  Garb  of  Teachers 

120.  Use  o£  Sehool  for  Cburefa  or  Ghureh  for  Sehod 


1.  Definitions  and  Scope  of  Article. — A  school,  in  the  ordinnry  ac- 
ceptance of  the  word,  is  a  place  where  instniction  is  impnrted  to  the 
yonng.'  Various  other  definitions  have  been  given  as  follows:  A 
"school  is  an  institution  for  learning;  an  educational  establish- 
ment; a  place  fur  acquiring  knowledge  and  mental  training;" 
"an  assemblage  of  scholars,  \hoae  who  attend  upon  the  instruc- 
tion in  a  school  of  any  kind;"  "a  body  of  pupils,  collectively,  in  any 
place  of  instruction,  and  under  instruction  of  one  or  more  teachers;" 
"the  disciples  or  foUowenr  of  a  teacher;"  and  "any  place  or  moans  of 

1.  Note:  Ann.  Can.  1012A  374. 


XIT.  Race  Segngation 


XV.  Religious  Ezereiaea  or  Inatnietloa 


I.  Intboductobt 
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diwiplinG.  improvement,  instruction,  or  training.""  The  number  of 
perwns,  whether  one  or  many,  does  not  make  a  place  where  instruc- 
tion is  inipnrted  any  less  or  more  a  school,'  though  it  has  been  held 
tliat  ihe  word  implies  plurality  and  consociation  *  The  word  "school" 
is  a  pcncric  term,  and  in  its  broad  sense  must  be  held  to  include  all 
Bchnols  or  institutions,  whether  of  high  or  lew  degree.'  But  it  is 
undoubtedly  limited  to  institutions  providing  for  systematic  instruc- 
tion in  uaeful  branches.'  The  word  "school,"  however,  has  also  ac- 
quired ft  more  limited  meaning  in  the  public  mind  as  applying  only  to 
edncationni  institutions  of  the  lower  or  ordinary  grades.'  So  the 
word  "st-lioor'  as  used  in  constitutions  and  statutory  enactments  has 
been  frequently  defined  by  the  courts  as  referring  only  to  the  public, 
common  schools  generally  establi^ed  throughout  the  United  States, 
and  usually  known  as  the  "common  schools"  of  the  country.'  And 
it  has  been  held  that  when  used  in  a  statute  or  contract  it  will  not 
include  universities,  business  colleges  or  other  institutions  of  higher 
education,  unless  there  is  something  clearly  to  indicate  the  intent  that 
such  institutions  should  be  included.*  Similarly  the  word  "school 
children"  has  been  held  to  be  limited  to  scholars  in  the  lower  schools," 
but  the  word  "pupils"  is  of  broader  significance  and  includes  scholars 
in  advanced  institutions  as  well.'^  However,  in  some  cases  the  word 
"school"  in  state  statutes  has  been  held  broad  enough  to  include  higher 
as  well  as  lower  institutions  of  learning.*'  The  term  "public  school" 
is  held  to  mean  the  primary  or  common  school,**  and  the  term  is  not 
broad  enough  to  include  schools  of  higher  grade,  such  as  normal 
schools.*'  But  even  the  words  "common  school"  have  been  held  to 
include  high  schools.*'  In  the  broad  sense  of  the  word  "school"  in- 


2.  In  re  Sanders,  63  Kan.  101,  36  v.  Bryan,  51  Wash.  498,  99  Pac  28, 
Pac.  a48,  23  L.R.A.  603.  20  L.R.A.(N.S.)  1033. 

3.  Note:  Ann.  Cas.  1012A  374.  9.  Pike  v.  State  Board   of  Land 

4.  Note:  Ann.  Cas.  1U12B  1353.  Com'rs,  19  Idaho  268,  113  Pac.  447, 
6.  Stale  V.  Seattle  Electric  Co.,  71  Ann.  Cas.  1012B  1344;  State  v.  Seattle 

Wash.  213,  128  Pac.  220,  43  L.ii.A.  Electric  Co.,  71  Wash.  213,  128  Pac. 

(N.S.)  172.  220,  43  L.R.A.(N.S.)  172  and  note. 

Note:  Ann.  Cas.  1912B  1353.  10.  State  v.  Seattle  Electric  Co.,  71 

6.  Note:  Ann.  Cas.  1912B  1355.  Wash.  213,  128  Pac.  220,  43  L.H.A. 

7.  Pike  V.  State  Board  of  Land  (N.S.)  172  and  note. 

Com'rs,  19  Idaho  268,  113  Pac.  447,  11.  Note:  43  L.R.A.(N.S.)  172. 

Ann.  Cas.  1912B  1344  and  note;  State  12.  Note:  Ann.  Cas.  1912B  1354. 

Seattle  Electric  Co.,  71  Wash.  213,  13.  Board  of  Regents  v.  Painter, 

128  Pac.  220,  43  L.R.A.(N.S.)  172  102  Mo.  464,  12  S.  W.  038,  10  L.R.A. 

and  note.  493. 

8.  Pike  State  Board  of  Land  14.  Board  of  R^enta  v.  Painter, 
Goin'n,  19  Idaho  268,  113  Pae.  447,  102  Ifo.  464,  12  S.  W.  938,  10  L.R.A. 
Ann.  Cas.  1912B  1344;  Indianapolis  493. 

Board  of  School  Com'rs  v.  Sute,  129  15.  Richards  v.  Raymond,  02  HI. 

Ind.  14,  28  N.  B.  61,  13  L.R.A.  147;  612,  34  Am.  Bep.  lU. 
Spokane  Connty  Sehool  Diit.  No.  20 
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cludoB  private  as  well  as  public  inatitutiona  of  learningA*  The  only 
difference  between  a  public  and  a  private  school  is  the  nature  of  the 
institution.  One  is  a  public  institution,  organized  and  maintained 
as  one  of  the  institutions  of  the  state.  The  other  is  a  private  institu- 
tion, organized  and  maintained  by  private  individuals  or  corpora- 
tions.^' The  subject  of  treatment  in.  this  article  is  limited  to  educa- 
tional  institutions  below  the  grade  of  univeisitiea  and  colleges.  The 
institutions  of  the  higher  grade  are  treated  separately.^^ 

2.  Theory  of  Education. — At  common  law  the  control  of  parent 
over  his  child  extended  to  the  child's  education,  and  except  where 
modified  by  statute  or  constitution  tiiat  authority  still  exists;  and 
corresponding  to  the  right  of  control  it  was  the  duty  of  a  parent  at  com- 
mon law  to  give  to  his  children  an  education  suitable  to  their  station 
in  life  though  there  was  no  power  to  enforce  it^**  The  parent's  com- 
mon law  rights  and  duties  in  this  regard,  however,  have  been  very  gen- 
erally supplemented  by  constitutional  and' statutory  provisions,*  and  it 
is  now  recognized  that  education  is  one  of  the  functions  of  govern- 
ment;* and  the  public  school  system  is  now  a  department  of  the 
government.*  The  primary  purpose  of  the  maintoaance  of  tiie  com- 
mon school  system  is  the  promotion  of  the  general  intelligence  of 
the  people  constituting  the  body  politic,  and  thCTcby  to  increase  the 
usefulness  and  efficiency  of  the  citizens,  on  which  tiie  government  of 
society  depends.*  It  has  been  said  that  the  state  is  interested  to  have 
all  the  children  educated  in  order  that  they  may  become  good  citizens.* 

16.  Note:  Ann.  Gas.  1912B  1254.  Leeper  v.  Stato,  103  Tenn.  600,  53  S. 

17.  State  V.  Counort,  69  Wash.  361,  W.  962,  48  L.R.A.  167;  Ferriter  v.  Ty- 
124  Pac.  910,  41  L.R.A.(N.S.)  95.  ler,  48  Vt.  444,  21  Am.  Rep.  133. 

18.  See    Univehsitibs    and    Gol-  Note :  76  Am.  Dec.  165. 

LEGES.  3.  Bissell  v.  Davison,  66  Conn.  183, 

19.  Garvin  Gonnty  School  Board  32  Atl.  348,  29  L.R.A.  251;  State  t. 
Diat  No.  18  v.  Thompson,  24  OkU.  1,  Freeman,  61  Kan.  90,  68  Pac.  959,  47 
103  Pac.  678,  138  A.  S.  R.  861,  19  L.R.A.  67;.HeTold  v.  Parish  Board  of 
Ann.  Gas.  1188,  24  L.R.A.(N.S.)  221.  School  Directors,  136  La.  1034,  68  So. 

20.  Board  of  Edoeation  v.  Poise,  116,  Ann.  Ga&  1916A  806,  L.R.A. 
101  Oa.  422,  28  S.  E.  896,  65  A.  S.  R.  1915D  941 ;  State  v.  Jackson,  71  N.  H. 
312,  41  L.R.A.  693.  552,  53  Atl.  1021,  60  L.R.A.  739;  Lee- 

1.  Garvin  County  School  Board  per  T.  State,  103  Tenn.  500,  63  S.  W. 
Dist.  No.  18  T.  Thompson,  24  Okla.  1,  962,  48  L.R.A.  167;  Ransom  v.  Rath- 
103  Pac.  678,  138  A.  S.  R.  861,  19  erford  County,  123  Tenn.  1, 130  S.  W. 
Ann.  Cas.  1188,  24  L.R.A.(N.S.)  221;  1057,  Ann.  Gas.  1912B  1366. 

State  V.  Counort,  69  Wash.  361,  124      Note:  76  Am.  Dec.  166. 

Pac.  910,  41  L.R.A.(N.S.)  9o.  4.  Bissell  v.  Davison,  66  Conn.  183, 

2.  State  V.  Freeman,  61  Kan.  90,  47  32  Atl.  348,  29  L.R.A.  261;  Fogg  v. 
L.  R.  A.  67;  Herold  v.  Pariah  Board  Board  of  Education,  76  N.  H.  296,  82 
of  School  Directors,  136  La.  1034,  68  Atl.  173,  Ann.  Cas.  1912G  758,  S7 
So.  116,  Ann.  Gas.  1916A  806,  L.B.A.  L.R.A.(N.S.}  1110;  Ransom  v.  Ruth- 
igi5D  941;  Donahoe  v.  Richards,  38  erford  County,  123  Tenn.  1,  130  8.  W. 
Me.  379,  61  Am.  Dec  256;  Gunyer  v.  1067,  Ann.  Gas.  1912B  1366. 
Merrill,  25  Minn.  1,  33  Am.  Rep.  450;     5.  Bissell  v.  Dmoa,  65  Conn.  1S3> 
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For  experience  has  demonstrated  that  it  costs  the  public  piore  to 
support  ODe  ignorant  or  vicious  person  than  to  educate  many  chil- 
dren, and  on  the  simple  ground  of  economy^  the  state  cannot  afford 
to  permit  any  child  to  grow  up  without  being  sent  to  school.*  The 
common  school,  however  humble  its  surroundings  or  deficient  its 
curriculum,  is  the  moat  valuable  public  institution  in  the  state.' 

3.  Source  of  CoatroLf— Very  generally  the  legislature  is  required  by 
constitutional  provisions  to  provide  a  school  system  whereby  all  chil- 
dren may  receive  an  education  *  These  constiiutionai  provisions  vary 
somewhat,  but  they  commcmly  make  it  the  dn^  of  the  legislature 
to  provide  by  law  for  a  gener^  and  uniform  system  of  common 
schools,  where  tuition  shall  be  without  charge  and  equally  open  to 
all.*  Such  provisions,  of  course,  have  no  application  to  institutions 


32  Atl.  348,  29  L.B.A.  251;  Herold  v.  No.  83,  122  Minn.  254,  142  N.  W.  325, 

Parish  Board  of  School  Directors,  136  47  L.R.A.(N.S.)  200;  Lekew  v.  Brum- 

La.  1034,  68  So.  116,  Ann.  Cas.  1916A  mell,  103  Mo.  546, 15  S.  W.  765,  23  A. 

806,  L.R.A.  1915D  941;  Curryer  v.  S.  E.  895,  11  L.R.A.  828;  State  v. 

Merrill,  25  Minn.  1,  33  Am.  Rep.  450;  Jackson,  71  N.  H.  552,  53  Atl.  1021, 

State  V.  Jackson,  71  N.  H.  552,  53  Atl.  60  L.R.A.  739;  People  v.  Fitch,  164  N. 

1021,  60  L.R.A.  739;  Fogg  v.  Board  of  Y.  14,  47  N.  E.  983,  38  L.R.A.  591;  * 

Education,  76  N.  H.  296,  82  Atl.  173,  Atchison  T.,  etc.,  R.  Co.  v.  State,  28 

Ann.  Caa.  1912C  758,  37  L.R.A.(N.S.)  Okla.  94,  113  Pac.  921,  40  L.R.A. 

1110;  Ferriter  v.  Tyler,  48  Vt.  444,  21  (N.S.)  1;  Harris  v.  Burr,  32  Ore.  348, 

Am.  Rep.  133.  62  Pae.  17,  39  L.B.A.  768;  Minsinger 

Notes:  76  Am.  Dec.  165;  22  L.R.A.  t.  Rau,  236  Pa.  St.  327,  84  Atl.  902, 

(N.S.)  169;  36  L.R.A.(N.S.)  341.  Ann.  Cas.  1913E  1324;  Ransom  v. 

6.  Note:  36  L.R.A.(N.S.)  341.  Rntherford  County,  123  Tenn.  1,  130 

7.  Williams  v.  Stanton  Common  S.  W.  1057,  Ann.  Caa.  1912B  1356; 
School  Dist.,  173  Ky.  708,  Ifll  S.  W.  Cross  y.  Fisher,  132  Tenn.  31,  177  S. 
607,  L.R.A.1917D  453.  W.  43,  Ann,  Cas.  1916E  1092. 

8.  Board  of  Improvement  v.  Little  9.  In  re  Kindergarten  Schools,  18 
Rock  School  Dist.,  56  Ark.  354,  19  S.  Colo.  234,  32  Pac.  422,  19  L.R.A.  469; 
W.  969,  35  A.  S.  R.  108,  16  L.R.A.  Richards  v.  Raymond,  92  111.  612,  34 
418 ;  In  re  Kindetrgarten  Schools,  18  Am.  Rep.  151 ;  Cory  v.  Carter,  48  Ind. 
Colo.  234,  32  Pae.  422, 19  L.R.A.  469  ;  327,  17  Am.  Rep.  738;  Chambers  v. 
Richards  v.  Ilaymoad,  92  III.  612,  34  State,  127  Ind.  365,  26  N.  E.  893,  11 
Am.  Rep.  151;  People  v.  Board  of  Ed-  L.R.A.  613;  Preel  v.  Crawfordsville 
ucation,  234  lU.  422,  84  N.  E.  1046, 14  School  City,  142  Ind.  27,  41  N.  E.  312, 
Ann.  Cas.  943,  17  L.R.A.(N.S.)  709;  37  L.R.A.  301;  Smith  v.  Simmons,  129 
Cory  V.  Carter,  48  Ind.  327,  17  Am.  Ky.  93,  110  S.  W.  336,  130  A.  S.  Jt. 
Rep.  738;  ChamberB  v.  State,  127  Ind.  426;  Aasodated  Sefaoola,  etc.  t.  Ren* 
366, 26  N.  E.  893, 11  L.R.A.  613 ;  Freel  ville  Connty  School  Dist  No.  83,  122 
V.  Crawfordsville  School  City,  142  Ind.  Minn.  264,  142  N.  W.  326,  47  LtR.A. 
27,  41  N.  E,  312,  37  L.R.A.  301;  State  (N.S.)  200;  Lehew  v.  Brammell,  103 
V.  Freeman,  61  Kan.  90,  68  Pac.  959,  Mo.  546,  15  S.  W.  765,  23  A.  S.  R. 
47  L.R.A.  67;  Smith  v.  Simons,  129  895,  11  L.R.A.  828;  People  v.  Fitch, 
Ky.  93,  110  S.  W.  336,  130  A.  S.  R.  154  N.  Y.  14,  47  N.  E.  986,  38  L.R,A. 
426;  Donahoe  v.  Richards,  38  Me.  379,  591;  Cross  v.  Fisher,  132  Tenn.  31^ 
61  Am.  Dec  256;  Associated  Schools,  177  S.  W.  43,  Ann.  Caa.  1916E  1092. 
ete.  V.  Renville  Connty  Sflhool  Dist. 
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wholly  or  partly  under  private  control.'*  Under  these  provisions, 
or  indeed  even  in  their  ait8cn<-e,  the  establishment  and  regxiUtion  of 
public  sohooU  rest  primurily  and  completely  with  the  legislative 
department,"  and  all  school  authorities  are  created  by  and  are  sub- 
ordinate to  the  legislative  will.^''  The  legislature  has  full  power  to 
compel  local  organizations  of  the  state  to  maintain  schools  in  their 
respective  territories,^'  even  without  the  consent  of  those  who  will 
be  taxed  therefor.'^  The  legislature  may  not  only  determine  what 
schools  shall  be  maintained  in  school  districts,  but  may  provide  that 
if  such  schools  are  not  maintained,  residents  of  the  district  shall 
attend  the  schools  of  a  ncigliboring  district,  and  the  expense  of  such 
attendance  be  borne  by  the  district  of  their  residence."  The  power 
of  the  legislature  to  impose  a  system  of  public  school  education  on 
local  communities  is  not  limited  to  the  common  branches.'*  The  legis- 


10.  People  T.  Fitoh,  154  N,  T.  14,  S.  W.  798,  121  A.  S.  R.  1002;  Ransom 
47  N.  E.  083,  38  L.R.A.  591.  v.  Rutherford  County,  123  Tenn.  1, 

11.  Board  of  Improvement  v.  Little  130  S.  W.  1057,  Ann.  Caa.  1912B 
Rock  Sclioul  Dist.,  50  Ark.  354,  19  S.  1356;  Cross  v.  Fisher,  132  Tenn.  31, 
W.  0C9,  35  A.  S.  R.  108,  16  L.R.A.  177  S.  W.  43,  Ann.  Cas.  l»l(iK  1092. 
418;  In  re  Kindergarten  Sclioola,  18  12.  Board  of  Improvement  v.  Little 
Colo.  234,  32  Pao.  422,  19  L.R.A.  Rock  School  Dist.,  5ii  Ark.  354,  10  S. 
469;  State  v.  Hine,  60  Conn.  50,  W.  969,  35  A.  S.  R.  108,  16  L.R.A. 
21  Atl.  1024,  10  L.R.A.  83;  Bissell  418;  State  v.  Hine,  59  Conn.  50,  21 
V.  Davison,  65  Conn.  183,  32  Atl.  348,  Atl.  1024,  10  L.H.A.  83;  State  v.  Ha- 
20  L.R.A.  251;  Richards  v.  Raymond,  worth,  122  Ind.  462,  23  N.  E.  946, 
02  III.  612,  34  Am.  Rep.  151;  State  V.  7  L.R.A.  240;  Chambers  v.  State, 
Haworth.  122  Ind.  462,  23  N.  E.  040,  127  Ind.  365,  20  N.  E.  893,  11  L.R.A. 
7  L.R.A.  240;  Chambers  v.  State,  127  613;  Stone  v.  Fntts,  169  Ind.  361,  82 
Ind.  365,  26  N.  E.  893,  11  L.R.A.  613;  N.  E.  702, 14  Ann.  Caa.  295,  15  L.R.A. 
Freel  v.  CrawfordsviHe  Schw.l  City,  (N.S.)  1147;  State  v.  Freeman,  61 
142  Ind.  27,  41  N.  E.  312,  37  UR.A.  Kan.  90,  58  Pac.  959,  47  UR.A.  67; 
301;  Stone  v.  Fritts,  169  Ind.  361,  82  Associated  Schools,  etc.  v.  Renville 
N.  E.  702.  14  Ann.  Cas.  205,  l.>  L.R.A.  County  School  Dist.  No.  83,  122  Minn. 
(N.S.)  1147;  State  v.  Freeman,  61  254,  142  N.  W.  325,  47  L.R.A.(N.S.) 
Kan.  on.  58  Pnc  959,  47  L.R.A.  67;  2lH);  Kdmondson  v.  B()ard  of  Educa- 
Malthews  v.  Board  of  Edmutinn,  127  tion,  108  Tenn.  557,  69  S.  W.  274,  58 
Mi«h.  630.  86  N.  W.  1036.  64  LR.A.  L.R.A.  170;  Honaker  v.  Board  of  Ed- 
736;  Currver  v.  Merrill.  26  Minn.  1,  ucation,  42  W.  Va.  170.  24  S.  E.  544, 
33  Am.  Rep.  450;  Associated  ScIkhiIs,  57  A.  S.  R.  847,  32  L.11.A.  413. 

etc.  V.  Renville  Countv  Srliool  Uist.,  13.  State  v.  Freeman,  61  Kan.  90. 

122  Minn.  264,  142  N.  W.  325,  47  68  Pae.  069,  47  L.R.A.  67. 

L.R.A.(N.R.)  200;  State  v.  Jackson,  14.  State  v.  Freeman,  61  Kan.  90, 

71  N.  H.  552,  53  Atl.  1021,  60  L.K.A.  58  Pac.  950,  47  L.R.A.  67. 

7;t!);  Ricfio  v.  Hohoken,  (iO  N.  J,  L.  15.  Associated  Schools,  etc.  v.  Ren- 

649,  55  Atl.  noO,  63  L.R.A,  485;  Hnr-  ville  County  School  Dist.  No.  83,  122 

ris  V.  Burr.  32  Ore.  318.  30  L.R.A.  Minn.  254.  142  N.  W.  325,  47  L.R.A. 

768;  Leept-r  v.  State,  103  Tenn.  r)00,  (N.S.)  200. 

53  S.  \V.  '162,  48  L.R.A.  167;  Edmond-  16.  Associated  Schools,  etc.  v.  Ren- 
son  v.  Biiard  of  Kducatinn.  108  Tenn.  ville  County  School  Dist.  No.  8.^,  122 
557,  60  S.  \V.  274,  58  L.R.A.  170;  Mn-  Minn.  254.  142  N.  W.  325,  47  L.R.A. 
lone  T.'  Wiiliams,  118  Tenn.  390,  103  (N.S.)  200;  Banaom  t.  Rutberfovd 

560 


Digitized  by  Google 


24  B.  C.  L. 


SCHOOLS 


latnre  mny  act  in  any  manner  not  expreaaly  prohibited  by  the  con- 
stitution." So  it  has  been  held  that  a  constitutional  mandate  for  the 

existence  of  st-hools  of  a  certnin  chflracter  is  not  exclusive,  and  does 
not  pnx'Uide  the  legislature  from  also  efltublishing  schools  of  another 
chtiriu'ter,  neither  expressly  autliorized  nor  forbidden  by  the 
constitution.** 

4.  Uniformity. — ^The  f<tate  constitutions  or  statutes  nmally  provide 
for  a  general  and  uniform  system  of  common  schools."  The  ques- 
tion has  at  times  arisen  as  to  what  constitutes  uniformity.  Uniform 
is  held  to  mean  that  there  should  be  no  discrimination  as  between  the 
different  <*ountics  or  sections.  Equal  and  uniform  privileges  and 
np,hl»  should  control  over  ail  the  state,  but  it  does  not  mean  that  each 
and  every  school  shall  have  e-tactly  the  same  course  of  study,  the 
same  qualification  in  teiitl.crs,  the  some  items  of  expenses  in  con- 
ducting the  schools.  The  local  details  of  the  schools  and  their  ad- 
ministration may  be  committed  by  general  provision  to  the  local 
aulhoritiofi.  And  the  fact  that  different  arrangernents  are  made  by 
the  local  liodics  does  not  constitute  lack  of  uniformity."  So  it  is 
generally  held  that  the  legislature  may  classify  school  districts,*  and 
enact  different  provisions  for  the  different  classes,  provided  the  classi- 
fication is  based  on  distinctions  that  afford  a  reasonable  basis  for  the 
classification.*  It  is  suflicient  if  the  law  passed  makes  a  reasonable 

County,  123  Tenn.  1,  130  S.  W.  1057, 
Ann.  Ch9.  10126  135<i-,  Spedden  v. 
Board  of  Educatioo,  74  W.  Va.  181, 
81  S.  E.  724,  52  L.R.A.(N.S.)  103. 

17.  In  re  Kindergarten  Sihools,  18 
Colo.  234,  32  Pac.  422,  19  L.Ii.A.  469; 
Bichards  v.  Raymond,  92  III.  612,  84 
Am.  Rep.  l&l;  Curryer  v.  Merrill,  25 
Minn.  1,  3^  Am.  Rep.  450;  Riecio  v. 
Hnliokei.  (i!)  N.  .1.  L.  (i40,  55  Atl. 
1109,  63  1..R.A.  485;  Hnrria  v.  Bnrr, 
32  Ore.  348,  52  Pac.  17,  3!)  L.R.A.  7G8; 
Edtnondann  v.  Hoard  of  '  ducntion.  108 
Tenn.  557,  69  S.  W.  274,  68  L.R.A. 
170. 

18.  In  re  Kindergarten  Sfhonts,  18 
Colo.  234,  32  Pac.  422,  19  UR.A.  409; 
Ransom  v.  Rutherford  County,  123 
Tenn.  1.  i:iO  S.  W.  1057,  Ann.  Cbb. 
19128  1356  and  note. 

19.  In  re  Kindergarten  Solioots,  18 
Colo.  234.  32  Pac.  422.  10  I..R.A.  4rK); 
Rioliards  v.  Raymond,  92  III.  612,  34 
Am.  Rep.  151;  Corey  v.  Carter.  48 
Ind.  327,  17  Am.  Rep.  73S;  Chnmlwra 
y.  Stare,  127  Ind.  365,  26  N.  E.  803, 
U  L.i{.A.  013;  Fred  v.  Cnwfords- 
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ville  School  City,  142  Ind.  27,  41  N. 
E.  312,  37  L.R.A.  301;  Smith  v.  Shu- 
mons,  120  Ky.  93,  110  S.  W.  33fi,  130 
A.  S.  R.  420;  Associated  Schools,  etc. 
V.  Renville  County  Seliool  Dist.  No.  83, 
122  Minn.  254,  142  N.  W.  325,  47 
L.R.A.(N.S.)  200;  Bufkin  v.  Mitchell, 
106  Mias.  253.  63  So.  458,  50  L.R.A. 
(N.S.)  428;  Lehew  v.  Brummel,  103 
Mo.  546,  15  S.  W.  705,  23  A.  S.  R. 
895,  11  L.R.A.  828;  People  v,  Fiteh, 
154  -N.  Y.  14,  47  N.  E.  983,  38  L.R.A. 
591;  Cross  v.  Fisher,  132  Tenn.  31, 
177  S.  W.  43,  Ann.  Cas.  191fiE  1092. 

20.  Bufkin  v.  Mitrhell,  lOR  Miss. 
253,  63  So.  458,  60  L.R.A.(N.S.)  428. 

1.  Minsinger  t.  Rau,  230  Pa.  St. 
327,  84  Atl.  902,  Ann.  Cas.  1913E 
1324  and  note. 

2.  Riccio  V.  Hohoken,  69  N.  J.  Li 
649,  55  Atl.  1109,  63  L.R.A.  485; 
Minsinger  v.  Rau.  236  Pa.  St.  327,  84 
Atl.  902.  Ann.  C«a.  1913R  1324  and 
note.  As  to  olnsaiftcatinn  for  the  pur* 
pose  of  I^ialation,  see  CoitSTrruTiOM- 
AL  L&w,  vt^  iif  p.  373  at  seq. 
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clarification,  and  is  reasonable  and  uniform  in  its  operation  and 
effect  on  all  districts  within  the  classification  made,  although  at  the 
time  of  the  enactment  of  the  statute  the  daesification  may  extend  to 
a  few  districts  only.*  Classification  by  population  is  proper,  and  does 
not  violate  a  constitutional  provision  requiring  the  establishment  and 
maintenance  of  a  uniform  system  of  schools  throughout  the  state.* 

5.  Control  over  Private  Schools. — ^While,  as  already  stated,  the 
power  of  the  legislature  over  public  schools  is  complete,  there  is  no 
such  power  in  regard  to  private  schools,  nor  in  fact  any  power  at  all 
in  so  far  as  the  educational  features  are  concerned.  The  power  of  the 
legislature  to  regulate  or  prohibit  private  schools  is  subject  to  the 
same  limitations  as  the  power  to  regulate  private  property  rights  in 
general.*  Thd  legislature,  under  the  police  power,  may  regulate 
education  in  many  respect  in  private  schools.  But  the  exercise  of 
such  police  power  must  not  be  arbitrary,  and  must  be  limited  to  the 
preservation  of  the  public  safety,  the  public  health,  or  the  public 
morals.*  The  legislature  has  no  power  to  prohibit  or  to  author^ 
the  voters  to  prohibit  the  establishment  of  a  private  educational  in- 
stitution, unless  it  be  inimidal  to  the  public'  health,  public  safety  or 
public  morals.'  If  the  private  institution  be  a  corporation  any  act 
attempting  to  regulate  it  by  amending  its  charter,  where  the  power 
of  amendnient  was  not  reserved,  comes  squarely  under  the  decision 
in  the  Dartmouth  College  case.* 

II.  School  Districts 

6.  Creation,  Regulation  and  ControL — Naturally  the  legislature 
must  employ  agencies  to  conduct  the  schools,  and  delegate  to  them 
many  of  its  powers,'  the  most  usual  fonn  being  what  axe  commonly 
known  as  school  districts,  local  territorial  divisions  with  a  very  large 
degree  of  power  over  school  affairs  within  their  respective  boundaries. 
School  districts  are  purely  creatures  of  the  state  and  derive  their 
powers  by  delegation  from  the  state.^^  The  legislature  for  this  pur- 

3.  Riccio  V.  Hoboken,  69  N.  J.  L.  8.  Note:  29  L.B.A.(N.S.)  54.  As 
049,  55  Atl.  1109,  63  L.R.A.  485.     to  the  power  of  amraidment  of  cor- 

Note:  Add.  Gas.  1913E  1332.  porate  charters  generally,  see  Gorpo- 

4.  MiDsiDger'  v.  Rau,  236  Pa.  St.  rations,  vol.  7,  p.  Ill  ek  seq. 

327,  84  Atl.  902,  Ann.  Caa.  1913E  9.  Rieeio  v.  Hoboken,  69  N.  J.  L 
1324  and  note.  As  to  population  as  a  649,  55  AtJ.  1109,  63  L.R.A.  485, 
basis  of  classification,  see  GONSnrn-  Malone  v.  Williams,  118  Tenn.  390, 
laoNAL  Law,  vol,  6,  p.  388.  103  S.  "W.  798,  121  A.  S.  R.  1002. 

5.  Columbia  Trust  Co.  v.  Lincoln  10.  Pearson  v.  State,  56  Ark.  148 
Institute,  138  Ky.  804,  129  S.  W.  113,  19  S.  W.  499,  35  A.  S.  R,  91;  Board 
29  L.R.A.(N.S.)  53  and  note.  of  Improvement  v.  School  Dist.,  56 

6.  Note:  29  L.R.A.(N.S.)  63.  Ark.  354,  19  S.  W.  969,  35  A.  S.  R. 

7.  Columbia  Trust  Co.  v.  Lincoln  108,  16  L.R.A.  418;  State  v.  Hine, 
Institute,  138  Ky.  804, 129  8.  W.  113,  59  Conn.  50,  21  Atl.  1024,  10  L.R.A. 
29  LlR.A.(N.S.)  53.  S3;  Chanbezs  v.  State,  127  Ind.  365. 
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pose  may  select  or  create  such  agencies  as  it  sees  iit^^  The  school 
district  is  purely  a  creation  of  the  legislature,  either  by  express  law, 
or  by  a  general  law  under  which  it  is  formed.^'  Its  powers  and  the 
method  of  their  exercise  are  all  defined  by  legislative  act.*'  The 
legislature  frequently  authorizes  the  formation  of  school  district^  by 
the  electors,**  and  in  such  case  the  provisions  of  the  statute  must  be 
scrupulously  adhered  to.*^  The  legislative  power  over  schools  is  not 
exhausted  by  exercise,  and  the  fact  that  the  l^islature  has  always 
intrusted  the  management  of  school  affairs  to  local  organisations  will 
not  preclude  it  at  any  time  from  changing  the  system  so  as  to  remove 
them  from  local  control.**  The  legislature  may,  from  time  to  time, 
in  its  discretion,  abolish  school  districts,  or  enla^  or  diminish  their 
boundaries,  or  increase,  modify  or  abrogate  their  powers.^' 

26  N.  E.  893,  11  L.R.A.  612;  State  Biecio  v.  Hoboken,  69  K.  J.  L.  649, 

V.  Fneman,  61  Ean.  90,  58  Pao.  059,  55  Atl.  1109,  63  L.R.A.  485;  Har- 

47  L.R.A.  67;  Minamger  v.  Rau,  236  ris  v.  Burr,  32  Ore.  348,  52  Pac.  17,  39 

Pa.  St.  327,  84  AtL  902,  Ann.  Caa.  L.R.A.  768;  Miasinger  v.  Rau,  236 

1913E  1324;  Malone  v.  Williams,  118  Pa.  St.  327,  84  AtL  902,  Ann.  Cob. 

Tenn.  390,  103  S.  W.  798,  121  A.  S.  1913E  1324;  State  v.  Ediaon,  76  Tex. 

R.  1002;  Honaker  v.  Board  of  Educa-  302, 13  S.  W.  263,  7  L.B.A.  733;  Hon- 

tion,  42  W.  Va.  170,  24  S.  E.  544,  57  aker  v.  Board  of  Education,  42  W. 

A.  S.  R.  847,  32  L.R,A.  413.  Va.  170,  24  S.  E.  644,  57  A.  S.  R.  847, 

11.  Attv.-Gen.  v.  Lowrev,  199  U.  S.  32  L.R.A.  413. 

233,  26  S.  Ct.  27,  50  U.  S.  (L.  ed.)  Note:  Ann.  Caa.  1913E  133L 

167;  Pearson  v.  State,  56  Ark.  148, 19  13.  Bopp  v.  Clark,  165  la.  697, 

S.  W.  499,  35  A.  S.  R.  91;  State  v.  147  N.  W.  172,  Ann.  Cas.  1916E  417, 

Hihe,  59  Conn.  50,  21  Atl.  1024,  10  52  L.E.A.(N.S.)    493;    Honaker  v. 

L.R.A.  83;  Kuhn  v.  Board  of  Educa-  Board  of  Education,  42  W.  Va.  170, 

tioQ,  176  Mich.  438,  141  N.  W.  674,  45  24  S.  E.  544,  57  A.  S.  B.  847,  32 

L.R.A.(N.S.)  972;  Smith  v.  Robereon-  L.R.A.  413. 

ville  Graded  School,  141  N.  C.  143,  53  14.  State  t.  Ediaon,  76  Tex.  302,  13 

S.  E.  524,  8  Ann.  Gas.  529;  Harris  v.  S.  W.  263,  7  L.R.A.  733. 

Burr,  32  Ore.  348,  52  Pac.  17,  39  15.  State  v.  Ediaon,  76  Tex.  302,  13 

L.R.A,  768 ;  Minsinger  v.  Ban,  236  Pa.  S.  W.  263,  7  L.R.A.  733. 

St.  327,  84  AtL  90^  Ann.  Cas.  1913E  16.  Pearson  v.  State,  56  Ark.  148, 

1324  and  note;  State  v.  Edison,  76  19  S.  W.  490,  35  A.  S.  R.  91 ;  Board  of 

Tex.  302,  13  S.  W.  263,  7  L.R.A.  733;  Improvement  v.  Little  Roek  School 

Honaker  t.  Board  of  Education,  42  Diat.,  56  Ark.  354, 19  S.  W.  969,  35  A. 

W.  Va.  170,  24  S.  B.  544»  67  A.  S.  B.  S.  R.  108,  16  L.R.A.  418;  State  v. 

847,  32  L.R.A.  413.  Hine,  59  Conn.  60,  21  AtL  1024,  10 

12.  Atty.-Gen.  v.  Lowrey,  199  U.  L.R.A.  83 ;  State  v.  Haworth,  122  Ind. 
S.  233,  26  S.  Ct  27,  50  U.  S.  (L.  ed.)  462,  23  N.  E.  946,  7  L.R.A.  240. 
167;  Pearson  v.  State,  56  Ark.  148,  19  17.  Atty.-Gen.  v.  Lowrey,  199  U.  S. 
S.  W.  499,  36  A.  S.  R.  91;  Board  of  233,  26  S.  Ct.  27,  50  U.  S.  (L.  ed.) 
Improvement  v.  Little  Rock  School  167;  Pearson  v.  State,  56  Ark.  148, 
Dist.,  56  Ark.  354, 19  S.  W.  969,  35  A.  19  S.  W.  499,  35  A.  S.  R.  91;  Pass 
S.  R.  108,  16  L.R.A.  418;  State  v.  School  Dist.  v.  Hollywood  School 
Hine,  60  Conn.  50,  21  Atl.  1024,  10  Dist.,  156  Cal.  416,  105  Pac.  122,  20 
L.R.A.  83;  Bopp  v.  Clark,  165  la.  Ann.  Cas.  87,  26  L.R.A.(N.S,)  485; 
697,  147  N.  W,  172,  Ann.  Cas.  Winona  v.  School  Dist.  No.  82,  40 
191i6E  417,  62  L.B.A.(N.S.}   493;  Minn.  13,  41  N.  W.  639,  12  A.  S.  B. 
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7.  Nature  and  Powen. — School  districts  are  public  quasd  munio- 
ipnl  corporulions,'*  Hoinetiincs  termetl  **iiivoluntary  eorpurutions."  " 
Tliey  Imve  perpetual  sutces.sion,**'  and  nmy  sue  or  be  sued  *  even  in 
the  absence  of  a  statute  autliorizine  sucli  actions.'  They  may  make 
contnic'ta*  levy  taxes,*  and  posse.'^  proporly.'  They  are  organized 
not  fur  the  purpose  of  prulit  or  gain,  but  solely  for  the  public  beuelit,* 

687,  3  L.R.A.  46;  Edmondmn  v.  cation,  65  W.  Va.  765,  65  S.  E.  102, 
Board  of  Education,  1U8  Tean.  667,  31  L.R.A.{N.S.)  688. 


18.  Soliool  Dist.  No.  5()  v.  8t  19.  Freel  v.  Crawfordsville  Sehool 
Joseph,  etc.,  Ins.  Co.,  103  U.  S.  707,  26  City,  142  Ind.  27,  41  N.  E.  31*2,  37 
n.  S.  (L.  ed.)  601;  Doon  Tn.  v.  Cum-  L.K.A.  301;  Daniels  v.  Board  of  Edu- 
mins,  142  U.  S.  366,  12  S.  Ct.  2>0.  35  cation,  1»1  Mich.  339,  158  N.  W,  23, 
U.  S.  (L.  ed.)  1044;  Board  of  Eduea^  L.R.A.ini6F  468. 
tion  V.  UeKay,  148  U.  S.  501,  13  S.  Ct.  20.  Ctmnell  v.  Woodard,  5  Dow, 
70G,  37  U.  S.  (L.  ed.)  573;  Pass  School  (Miss.)  605,  37  Am.  Dec.  173. 
Dist.  V.  Hollywood  City  School  Dist.,  1.  School  Dial.  No.  50  v.  St.  Joseph, 
156  Cal.  416,  105  Pac.  122,  20  Ann.  etc.,  Ins.  Co.,  103  U.  S.  707,  20  U.  S. 
Caa.  87,  26  L.R.A.(N.S.)  485;  Pasado-  (L.  ed.)  601;  McLoud  v.  Selby,  10 
na  School  Dist  v.  Pasadena,  KiO  Cal.  Conn.  3f)0,  27  Am.  Dec.  680;  Daniels  v. 
7.  134  Pae.  085,  Ann.  Cas.  10158  1030,  Board  of  Education,  Ifll  Mic-h.  330, 
47  L.n.A.(N.S.)  8D2;  Hassett  v.  Car-  158  N.  W.  23,  L.R.A.lf>16F  46S;  Con- 
roll,  85  Conn.  23,  81  Atl.  1013,  Ann.  noil  v.  Woodnrd.  5  How.  (Miss.)  665, 
Cas.  ini3A  333;  People  v.  Board  of  37  Am.  Dec.  173;  Frans  v.  Young,  30 
Education,  101  DI.  308,  40  Am.  Rep.  Neb.  3(i0,  40  N.  W.  528,  27  A.  S.  B. 
196;  Montifello  School  Town  v.  Ken-  412;  Finch  v.  Board  of  Ediicatinn.  30 
dall,  72  Ind.  91,  37  Am.  Rep.  139;  An-  Ohio  St.  37,  27  Am.  Rep.  414;  School 
drews  v.  Estes,  11  Me.  267,  26  Am.  Dist.  No.  21  v.  Fremont  County,  15 
Dw.  521;  OasVill  v.  Dudlev.  fl  Meic.  ^Vvo.  73,  80  Pac  24,  11  Ann.  Caa. 
(Mass.)  546,  39  Am.  Dec.  750;  Hill  v.  10')8. 

Boston,  122  Mass.  344,  23  Am.  Rep.     2.  McIx)Hd  v.  Selby,  10  Conn.  390, 

332;  Mamtlion  Tp.  School  Dint.  N.i.  4  27  Am.  Dec.  689. 

T.  Gage.  39  Mich.  4S4.  33  Am,  Rep.      8.  McLoud  v.  Selhv,  10  Conn.  390, 

421;   Connell  v.  Woodard.  5  How.  27  Am.  Dec.  689;  Hill  v.  Boston.  122 

(Miss.)  065,  37  Am.  Dee.  173;  Frans  Mass.  344,  23  Am.  Rep.  332;  Finch  v. 

T.  Young,  30  Neb.  3()0,  46  N.  W.  Board  of  Education,  30  Ohio  St.  37, 

528,  27   A.   S.   R.   412;   Smith   v.  27  Am.  Rep.  414. 

RobersoniHlle  Graded  School,  141  N.     *•  Mcl.^ud  v.  Selby,  10  Conn.  800, 

C.  143.  53  S.  E.  524,  8  Ann.  Cas.  27  Am.  Dec.  G80. 

529;  Finch  v.  Board  of  Education,  B.  SHtool  Dist.  No.  56  v.  St.  Joseph, 
30  Ohio  St.  37,  27  Am.  Rop.  414;  etc.,  Ins.  Co.,  103  U.  S.  707,  26  U.  S. 
Pittshursr  V.  Sterrett  Siihdiatri'*t  O'-  ed  )  001;  McLoud  v.  Selhv,  10 
School,  204  Pa.  St.  635,  64  Atl.  463.  61  Conn.  390.  27  Am.  T)vc.  689;  Hill  v. 
L.R.A.  183:  Crahb  v.  Celeste  Sihnol  Boston.  122  Mass.  344,  23  Am.  Rep. 
Dist.,  105  Te  .  194,  146  S.  W.  528,  332;  Daniels  v.  Board  of  Education, 
Ann.  Cns.  1915B  1148,  39  L.R.A.  191  Mich.  339,  158  N.  W.  23,  L.RJL 
(N.S.)    601;    Howard    v.    Tacoma  1016F  468. 

School  Dist..  88  Wash.  167,  152  Pac  «.  Attv.-Gen.  v.  Lowrey,  199  U.  S. 
1004,  Ann.  Cas.  1917D  792;  Honaker  23.1.  26  S.  Ct.  27,  50  D.  S.  (U  ed.) 
V.  Board  of  Education,  42  W.  Va.  170,  107;  Pearson  v.  State,  56  Ark.  14S,  W 
24  S.  E.  544.  67  A.  S.  R.  847.  32  S.  W.  490,  35  A.  S.  K.  01;  Freel  v. 
L.RJL  413;  Hemld  v.  Board  of  Edn-  CzawfoxdsviUe  School  City,  142  Ind. 


69  S.  W.  274,  58  L.R.A.  170. 
Note:  Ann.  Cas.  1913E  1331. 


Notes:  51  A.  S.  R.  120;  17  Ann. 

Cas.  511. 
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and  have  only  such  limited  powers  as  may  be  necessary  for  that 
purpose.'  They  have  therefore  been  said  to  be  corporations  of  the 
most  limited  power  koo'vn  to  the  law.^  They  are  but  the  agents  of 
the  state  for  the  sole  purpose  of  administering  the  state  system  of 
public  education,*  and  have  only  such  powers  as  are  conferred  ex- 
preflsly  or  by  necessary  implication.^"  All  who  deal  with  them  are 
charged  with  notice  of  the  scope  of  their  authority.^^  Where  a 
municipal  corporation  and  a  school  district  embrace  the  same  territory, 
the  latter  in  erecting  a  schoolhouse  must  comply  with  the  building 
r^ulations  of  the  municipality.'* 

8.  De  Facto  Districts. — ^The  acts  of  a  de  facto  school  district,  one 
<q[»erating  under  color  of  right,  are  valid.^*  If  m  school  district  has 

27,  41  N.  E.  312,  37  UR.A.  301;  HiB  (N.S.)  972;  Pittsburg  v.  Steintt  Sob- 

V.  Boston,  122  M&aa.  344,  23  Am.  Rep.  district  School,  204  Pa.  St.  635,  64 

332;  Finch  v.  Bo»rd  of  Education,  30  Atl.  463,  61  L.R.A.  183;  Howard  v. 

Ohio  St.  37,  27  Am.  Rep.  414;  Pitts-  Tacoma  School  Diat.,  88  Wash.  167, 

bnrg  T.  Sterrett  Subdistrict  School,  162  Pae.  1004,  Ann.  Cas.  1917D  702. 

204  Pa.  St  635,  54  Atl.  463,  61  L.R.A.  10.  Hassett  v.  Carroll,  86  Conn.  23, 

183;  Honaker  v.  Board  of  Edacation,  81  AU.  1013,  Ann.  Cas.  igi3A  333; 

42  W.  Va.  170,  24  S.  E.  544,  57  A.  S.  Kaha  v.   Board  of  Education,  175 

R.  847,  32  L.R.A.  413;  Herald  v.  Mich.  438,  141  N.  W.  574,  45  L.R.A. 

Board  of  Education,  65  W.  Va.  705,  (N.S.)   972;  Crawford  t.  Klamath 

65  S.  E.  102,  31  L.R.A.(N.S.)  588.  County  School  Dist  Mo.  7,  68  Ore. 

7.  Pearson  v.  State.  56  Ark.  148,  19  388,  137  Pac.  217,  Ann.  Caa.  1915C 

8.  W.  499,  35  A.  S.  R.  91;  Haasett  v.  477,  5Q  L.R.A.(N.S.)   147;  Honaker 

Carroll,  85  Conn.  23,  81  Atl.  1013,  v.  Board  of  Education,  42  W,  Va.  170, 

Ann.  Cas.  1913A  333;  People  v.  Bovd  24  S.  E.  544,  57  A.  S.  R.  847,  32 

of  Education,  101  III.  308,  40  Am.  L.R.A.  413;  Herald  v.  Board  of  Eda- 

Rep.  106;   Freel        Crawfordsville  cation,  65  W.  Va.  765,  65  S.  E.  102, 

School  City,  142  Ind.  27,  41  N.  E.  312,  31  L.R.A.(N.S.)  588. 

37  L.R.A.  301;  Kuhn  v.  Board  of  11.  Fresno  Nat  Bank  v.  Hawkins, 

Education,  175  Mich.  438,  141  N,  W.  93  Cal.  551,  29  Pac  233,  27  A.  S.  R. 

574,  45  L.R.A,(N.S.)  972;  Honaker  221;  Gibbs  t.  School  Dist  No.  10,  88 

V.  Board  of  Edacation,  42  W.  Va.  170,  Mich.  334,  50  N.  W.  294,  26  A.  S.  R. 

24  S.  E.  544,  67  A.  S.  R.  847,  32  L.R.A.  295;  State  v.  School  Dist.  No.  50,  18 

413;  Herald  v.  Board  of  Education,  N.  D.  616,  120  N.  W.  655,  138  A.  S. 

65  W.  Va.  765,  65  S.  E.  102,  31  L.R.A.  R.  787;  Superior  Mfg.  Co.  v.  School 

(N.S.)  588;  Hunt  v.  Norwich  School  Diat  No.  63,  28  Okla.  293,  114  Pac 

Dist  Na  20,  14  Vt  300,  89  Am.  Dee.  328,  87  L.R.A.(N.S.)  1054;  Honaker 

225.               „  .    ,  ^.          „  Board  of  Education.  42  W.  Va.  170, 

.  ^-  ^,'^'?'^^°.*-?'^?«?^vP*^*  ««  24  S.  E.  544,  67  A.  S.  R.  847,  32 

CiB.  1915B  1039,  47  UR.A.(N.B.)  g^^,        ^  112  Wis.  354,  88  N.  W. 
Q  Aff,Ji«  ,  T^™,  100  n  B  310,  88  A.  8.  a  989,  68  L.R.A.  100. 

167;  Pearson  v.  State,  56  Ark.  148,  19  ^       ?Jf       ,^^5?' J^„J; 
S  W  499  35  A  S  R  91'  Freel  t  dena,  160  Cai.  7,  134  Pae.  OHS,  Ann. 
CrawfordsViUe  Schwi  Citv.'  142  Ind!  Cas.  19153  1039,  47  L.R.A.(N.S.)  892 
27,  41  N.  E.  312,  37  L.R.A.  301;  note- 

Kuhn  V.  Board  of  Education,  175  13.  Reynolds  v.  Moore,  9  Wend. 
Mieh.  438,  141  N.  W.  674,  45  L.R.A.  (N.  Y.)  36,  24  Am.  Dec  116;  Coler  v. 
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been  formed  under  color  6f  law  its  legality  ean  only  be  determined 
by  a  suit  brought  for  tiiat  purpose  in  the  name  of  the  state,  or  by 
some  one  under  the  authority  of  the  state,  who  has  a  special  interest 
affected  by  the  existence  of  such  corporation,  and  the  fact  that  the 
complainant  is  a  taxpayer  is  not  suffident^*  It  ia  generally  stated 
that  the  legality  of  the  formation  of  a  school  district  can  be  determined 
only  in  a  direct  proceeding  and  cannot  be  questioned  collaterally.** 

9.  Change  of  Boundaries. — The  boundaries  of  school  districts  may 
be  changed  at  the  will  of  the  legislature,"  and  the  constitutioiis  and 
statutes  very  commonly  provide  for  such  change  on  petition  of  the 
residents,  citizens  or  voters  thereof.^^  In  some  cases  the  power  to 
create  and  change  the  boundaries  is  vested  by  the  legidatore  in  local 
boards  or  ofiicers.^^  In  such  case  the  discretion  of  the  board  is  broad, 
and  the  courts  will  not  interfere  with  its  exercise  except  in  cases  of 
clear  abuse  thereof,  and  the  acquiescence  of  the  complainant  in  the 
change  constitutes  a  ground  for  the  refusal  of  equitable  interference.^* 
Where  proceedings  have  been  regularly  carried  through  changing  the 
boundaries  of  a  school  district,  and  Uie  local  board  in  effecting  the 
change  by  mistake  includes  in  the  new  boundaries  land  properly 
belonging  to  another  district,  the  action  as  to  that  land  is  a  mere 
nullity.*' 

10.  Effect  of  Change  on  Property  and  Debts.— The  legisUiture,  hav- 
ing plenary  power  over  school  districts,  may  provide  for  &e  division 
of  the  property  and  the  apportionment  of  debts,  when  a  portion  of 
the  territory  and  property  of  one  district  is  transferred  to  the  juris- 
diction of  another;  *  but,  in  the  absence  of  such  provision,  the  rule 

Dwight  School  Tp.,  3  N.  Dak.  249,  13,  41  N.  W.  639,  12  A.  8.  R.  687,  3 

55  N.  W.  587,  28  L.R.A.  649.  L.R.A.  46;  Edmondaon  v.  Board  of 

14.  Crabb  t.  Celeste   Independent  Education,  108  Tenn.  657,  69  S.  W. 

School  Diat.,  105  Tex.  194,  146  S.  W.  274,  58  LJl.A.  170. 

528,  Ann.  Cas.  1915B  1146,  39  L.R.A.  17.  Oppegaaid  v.  Renville  Connty, 

(N.S.)  601.  120  Minn.  443,  139  N.  W.  949,  43 

16.  School  Dist.  NtJ.  116  v.  Wolf,  78  L.R.A.(N.S.)  936. 

Kan.  805,  98  Pac.  237,  20  L.R.A.  18.  Atchison  Board  of  Education  t. 

(N.S.)  358;   Reynolds  v,   Moore,  9  DeKay,  148  U.  S.  591,  13  S.  Ct.  706, 

Wend.  (N.  Y.)  35,  24  Am,  Dec.  116;  37  U.  S.  (L.  ed.)  573;  Metz  v.  Andei^ 

Coler  V.  Dwigrht  School  Tp,,  3  N.  D.  son,  23  III.  463,  76  Am.  Dec.  704. 

249,  56  N.  W.  587,  28  L.R.A.  649;  Note:  Ann.  Cas.  1913B  171. 

School  Dist.  No.  21  v.  Fremont  Conn-  19.  Metz  t.  Anderson,  23  IlL  463, 

ty,  15  Wyo.  73,  86  Pao.  24,  U  Ana.  76  Am.  Dec.  704. 

Cas.  1058  and  note.  20.  Opp^ard  v.  Renville  Countv, 

16.  Atty.-Gen.  v.  Lowiey,  199  U.  S.  120  Minn.  443,  lS9  N.  W.  949,  48 

233,  26  S.  Ct.  27,  50  U.  S.  (L.  ed.)  L.R.A.(N.S.)  936. 

167;  Pearson  v.  State,  56  Ark.  148,  19  1.  Atty.-Gen.  v.  Lowrey,  199  U.  S. 

S.  W.  499,  35  A.  S.  R.  91;  Paaa  School  233,  26  S.  Ct.  27,  50  U.  S.  (L.  ed.) 

Dist.  V.  Hollywood  City  School  Dist.,  167;  Pass  School  Dist.  v.  Hollywood 

156  Cal.  416,  105  Pac.  122,  20  Ann.  City  School  Dist  156  Cal.  416,  105 

Cas.  87,  26  L.R.A.(N.S.)  485;  Win-  Pac.  122,  20  Ann.  Cas.  87,  26  L.R.A. 

ona  V.  School  Dist.  No.  82,  40  Minn.  (N.S.)  485 ;  Winona  t.  Winona  Connty 
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of  the  common  law  obtains,  and  that  rule  leaves  the  property  where 
»  it  is  found,  and  the  debt  on  the  original  debtor.'  A  statute  effecting 
such  separation  does  not  deprive  the  school  district  of  its  property 
'without  due  process  of  law,  for  it  holds  Scrch  property  merely  as 
trustee  for  the  state,*  and  there  is  no  contraet  relation  between  the 
district  and  the  state.*  In  a  few  jurisdictions,  however,  the  rule  ob- 
tains that  in  case  of  the  alteration  of  the  lines  of  a  school  district  so 
that  the  school  property  is  left  within  the  limits  of  another  district,  the 
right  to  the  property  remains  in  the  old  district,*  on  the  ground  that 
annexation  of  territory  to  a  district  merely  gives  it  conbnl  over  it 
and  not  title  to  the  land.*  In  some  jurisdictions  express  statutory- 
provision  is  made  for  the  adjustment  of  property  rights  where  the 
boundaries  of  a  school  district  are  altered.  The  provisions  of  these 
statutes  vary  greatly.'  Some  statutes  provide  that  a  new  district 
assuming  tihe  property  of  an  old  district  shall  assume  its  debts  as 
well.*  In  case  of  the  abolition  of  the  old  district  and  the  formation 
of  new  districts  out  of  its  territory  the  new  distriets  are  deemed  the 
successors  of  the  old  and  as  such  liable  for  all  of  its  debts  and  entitled 
to  all  of  its  property.* 

11.  QuAlificatioiis  of  Electors. — ^Usually  the  qualificiCtions  of  electors 
are  prescribed  by  the  constitutions  of  the  several  states.^*  Many  state 
constitutions  have  expressly  extended  the  suffrage  to  women  in  school 
matters,^'  but  under  general  provisions,  questions  of  some  difficulty 
.at  times  arise.   Constitutional  provisions  fixing  the  qualifications  of 

School  Dist.  No.  82,  40  Minn.  13,  41     7.  Atty.-Gen.  v.  Lowiey,  199  TJ.  S. 
N.  W.  539,  12  A.  S.  B.  687,  3  L.R.A  233,  26  8.  Ct  27,  50  U.  S.  (L.  ed.) 
46;  Coler  v.  Dwight  School  Tp.,  3  N.  167. 
D.  249,  55  N.  W.  587,  28  L.R,A.  649.       Note:  20  Aim.  Cas.  90. 

S.  Pass  School  Dist.  v.  Hollywood  8.  Atty.-Gen.  v.  Ijowrey,  199  U.  S. 
City  School  Dist,  156  Cal.  416,  105  233,  26  S.  Ct.  27,  50  V.  S.  (L.  ed.) 
Pac.  122,  20  Ann.  Caa.  87  and  note,  167;  Coler  v.  Byrigbt  School  Tp.,  3  N. 
26  L.R.A.(N.S.)  485  and  note.        ■  D.  24ft.  55  N.  W.  587,  28  UR.A.  649. 

S.  Atty.-Gen.  v.  Lowrey,  199  U.  8.  9.  District  of  Colombia  v.  Class, 
233,  26  S.  Ct.  27,  50  U.  8.  fL.  ed.)  103  U.  b.  705,  26  U.  S.  (U  ed.)  465; 
167;  Pass  School  Dist.  v.  Hollywood  Winona  v.  Winona  County  School 
City  School  Dist.,  156  Cal.  416,  105  Dist.  No.  82,  40  Minn.  13,  41  N.  W. 
Pac.  122,  20  Ann.  Caa.  87,  26  Ka.A.  539,  12  A.  S.  R.  687,  3  L.R.A.  46. 
(N.S.)  485.  10.  Oppegaard  v.  Renville  County, 

4.  Atty.-Gen.  v.  Lowrey,  199  U.  S.  120  Minn.  443,  139  N.  W.  949,  43 
233,  26  8.  Ct  27,  60  U.  8.  (L.  ed.)  L.RA.(N.S.)  936;  Harris  v.  Burr,  32 
167.  Ore.  348,  52  Pac  17,  39  L.R.A.  768. 

5.  Winona  ^.  Winona  County  School  See  also  Kleotioks,  vol.  9,  p.  1023  et 
Dist.  No.  82,  40  Minn.  13,  41  N.  W.  seq. 

539,  12  A.  S.  R.  687,  3  L.RA.  46.         11.  Oppegaaid  v.  Renville  Countv, 
Notes:  26  L.aA.(N.S.)    487  ;    20  120  Minn.  443,  139  N.  W.  949,  43 
Ann.  Cas.  89.  L.R.A.(N.S.)  936.    As  to  the  recent 

6.  Winona  v.  Winona  County  School  extension  of  the  right  of  suffrage  to 
Dist.  No.  82,  40  Minn.  13,  41  N.  W.  women  on  equal  teiina  with  men,  see 
539, 12  A  S.  B.  687,  3  L.R.A  46.       Elbctioks,  vol  9,  pp.  1028-1029. 
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electors  at  "all  elections"  or  nt  "any  election"  apply  only  to  the  elec* 
tion  of  officers  provided  for  by  the  conatitiilion.**  and  where  the  con- 
stitution does  not  provide  for  school  officers  but  leaves  the  subject 
of  schools  to  the  legislature  it  is  comj^etent  for  the  lo^lature  to 
prescribe  the  qualifications  of  voters  at  school  elections.'*  This  fact 
has  frequently  been  taken  advantage  of  by  the  legislature  to  give 
the  vote  to  women  in  school  matters,  although  they  are  not  given 
the  general  franchise  by  the  constitution.*^  Hut  where  the  constitu- 
tion in  general  terms  limits  the  suffrage  for  all  offices  to  mules,  the 
legislature  cannot  enfranchise  women  in  school  matters,  even  though 
school  offices  are  not  constitutional,  but  ratlier  legislative  oflices.'* 
In  many  constitutions  school  officers  are  not  specifically  nnmcd,  but 
the  question  arises  whctlier  they  are  included  under  any  general 
headings.  The  term  which  has  come  up  most  frequently  for  judicial 
determination  in  this  connection  is  "town  and  county  offiter*."  It 
is  generally  held  that  these  terms  do  not  include  officers  of  a  dl<4trict, 
but  do  include  higher  officers  whose  powers  extend  over  several 
districts.'* 

12.  Proceedings  on  Petition. — Many  state  constitutions  provide  for 
the  filing  of  petitions  in  certain  school  matters  by  citizens,  using  the 
words  "qualified  voters,"  "legal  voters"  or  some  similar  phraseology." 
In  such  cases  the  question  has  arisen  as  to  whether  women  are  to  be 
included  in  determining  what  constitutes  the  fixed  proportion  required 
by  the  constitutions.  In  those  states  in  which  women  hove  no  right 
to  vote  at  all,  plainly  they  are  not  to  be  included,  and  similarly  where 
the  suffrage  of  women  is  restricted  to  school  matters,  it  has  been  held 
that  tliey  are  not  included  in  such  provisions,  not  being  voters  in  the 
broad  sense.'*  Such  provisions  contemplate  the  signing  of  the  petition 
by  the  voters  in  person  and  on  attorney  at  law  cannot  sign  for  a 
number  of  persons  whom  he  represents.'* 


13.  Source  and  Extent  of  Power. — The  affairs  of  school  districts  are 
usually  intrusted  to  othcers  generally  known  as  "directors"  or  "trus- 

12.  In  re  Gage,  141  N.  Y.  112,  35     16.  In  re  Gage,  141  N.  T.  112,  35 
'  N.  B.  1094,  25  L.II.A.  781;  Harris  v.  N.  E.  1094,  26  L.ILA.  781. 
Burr,  32  Ore.  848,  52  Pae.  17,  39     17.  De  Loach  v.  Kewton,  134  Ga. 


13.  Harris  v.  Burr,  32  Ore.  348,  62  Minn.  443,  139  N.  W.  949,  43  L.R.A. 
IP.  17,  39  L.R.A.  7G8.  (N.S.)  936. 

Note:  7  Ann.  Cas.  6(i6.  18.  Oppegaard  v.  Benville  County, 

14.  Harris  v.  Burr,  32  Ore.  348,  62  120  Minn.  443.  139  N.  W.  949,  43 


ni*  School  Officers 


L.R.A.  768. 

Note:  7  Ann.  Cas.  666, 


Pac.  17,  39  L.R.A.  768. 
Note:  7  Ann.  Cas.  666. 
-15.  Note:  7  Ann.  Cas.  666. 


L.R.A.(N.S.)  936. 


19.  De  Loath  t.  Nevton,  134  Ga. 
739,  68  S.  E.  708, 20  Ann.  Cos.  842. 
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tees."  The  legislature  in  the  fulness  of  its  power  may  name  these 
officers,  or  may  designate  the  mode  of  their  selection.**  There  is  no 

inherent  right  in  the  electors  of  a  district  to  clioose  any  or  all  of  the 
school  directors.^  In  the  absence  of  constitutional^  restrictions  the 
l^lislature  may  provide  that  school  directors  shall  be  composed  of 
any  persons  and  chosen  in  any  manner  that  it  may  prescribe.*  Such 
directors  or  trustees  are  only  agents  appointed  to  carry  out  the  system 
provided  for.*  They  have  no  powers  except  such  as  are  conferred  by 
legislative  act,  either  expressly  or  by  necessary  implication,*  and 
doubtful  claims  of  power  are  resolved  against  them.*  They  have 
special  powers,  and  cannot  exceed  them.*  Though  they  have  a  very 
wide  discretion  in  matters  intrusted  to  their  care,'  school  directors 
and  other  school  officers  are  the  agents  of  the  district*  There  is  a 
distinction  between  the  agents  of  a  private  corporation  and  the  agents 
of  a  public  corporation  such  as  a  school  district.*  The  directors  of  a 
school  district  can  bind  the  district  only  by  acts  within  the  actual  scope 
of  their  authority.** 

14.  Nature  of  Office. — School  directors  or  trustees  are  an  adminis- 
trative body,  charged  with  the  duty  of  administering  the  law  govem- 

80.  State  v.  Htne,  69  Conn.  50,  21  aker  t.  Board  of  Edutation,  42  W.  Va. 
Atl.  1024,  10  L.R.A.  83;  State  v.  Free-  170,  24  S.  E.  544,  57  A.  8.  R.  847,  32 
man,  61  Kan.  90,  58  Pae.  069,  47  L.R.A.  413. 

L.R.A.  67;  Harris  v.  Burr,  32  Ore.  5.  Board  of  Education  v.  Best,  61 
348,  52  Pac.  17,  39  L.R.A.  768;  Min-  Ohio  St  138,  39  N.  E.  694^  27  L.R.A. 
Bmger  t.  Ran,  236  Pa.  327,  84  AtL  77. 

904,  Ann.  Cas.  1913G  1324.  6.  Pasadena  School  Dist  v.  Pasa- 

1.  State  T.  Hine,  69  Conn.  60,  21  dena,  166  Gal.  7,  134  Pac.  935,  Ann. 
Atl.  1024,  10  L.RA.  63.  Cas.  lOlSB  1039  and  note,  47  UR.A. 

2.  State  V.  Hine,  59  Conn.  60,  21  (N.S.)  892;  People  v.  Board  of  Kdu- 
Atl.  1024,  10  L.R.A.  83;  State  t.  Free-  cation,  101  III.  308,  40  Am.  Rep.  106; 
man.  61  Kan.  90,  58  Pac.  959,  47  Mathews  v.  Kalamazoo  Board  of  Edu- 
h.R.A.  67;  Harris  v.  Burr,  32  Ore.  cation,  127  Mieh.  630,  86  N.  W.  1036, 
348,  52  Pac  17,  39  UR.A.  768.  64  L.R.A.  736. 

3.  Maddox  T.  Neal,  45  Ark.  121,  55  7.  Maddox  t.  Keal.  45  Ark.  121,  55 
Am.  Rep.  540;  Homang  v.  State,  116  Am.  Rep.  640;  Cross  v.  Fisher,  132 
Ind.  458.  19  N.  E.  151,  2  L.R.A.  510.    Tenn.  31,  177  S.  W,  43,  Ann.  Cas. 

4.  Afaddox  v.  Neal,  45  Ark.  121,  65  1916E  1002. 

Am.  Rep.  540;  State  t.  Haworth,  122  8.  Andrews  t.  Estes,  11  Me.  267,  26 
Ind.  462.  23  N.  E.  946,  7  UR.A.  240;  Am.  Dee.  521;  Board  of  Education  v. 
Bopp  T.  Clark,  166  la.  697, 147  N.  W.  Robinson,  81  Minn.  305,  84  N.  W.  105, 
172.  Ann.  Caa.  19I6E  417,  62  L.R.A.  83  A.  S.  R.  374;  State  v.  Loerhner.  65 
(N.S.)  493;  Luchioi  v.  Police  Jury,  Neb.  814,  91  N.  W.  874,  69  L.R.A. 
126  Ijl  072,  53  So.  68,  21  Ann.  Caa.  915. 

59;  Mathews  v.  Kalamazoo  Board  of  9.  Monticello  School  Town  t.  Ken- 
Education,  127  Mich.  530,  86  N.  W.  dall,  72  Ind.  91,  37  Am.  Rep.  139  and 
1036,  64  UR.A.  736;  Board  of  Eduea-  note;  Andrews  v.  Estes,  11  Me.  267, 
tion  V.  Best,  51  Ohio  St.  138,  39  N.  E.  26  Am.  Dec.  521. 
694,  27  L-R.A.  77;  Crawford  v.  Kla-  10.  Board  of  Education  v.  Robinson, 
math  County  School  Dist  No.  7,  68  81  Minn.  305,  84  N.  W.  106,  83  A.  S. 
Ore.  388,  137  Pac  217,  Ann.  Cas,  R,  374. 
191&C  477,  60  LJl.A.(N.S.)  147;  Hon- 
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ing  the  public  schools  within  their  districts.^^  It  is  their  duty  to 
administer  the  affairs  of  the  corporation  as  directed  by  statute  in  the 
exercise  of  3uch  powers  and  authority  as  are  vested  in  them ;  "  and, 
among  other  things,  to  build  and  keep  in  repair  public  school  build- 
in^.'*  Doubtless  in  many  instances  in  the  performance  of  their 
duties  they  may  exercise  a  discretion  or  judgment  quasi  judicial  in 
character,  but  they  are  not  judicial  officers  within  the  meaning  in 
which  that  term  is  generally  used,  nor  are  they  executive  otHcers,  but 
they  are  "ministerial"  officers  and  come  within  the  terms  of  a  criminal 
statute  applying  to  such  officers.**  They  are  public  officers  "  and 
are  generally  held  to  come  within  the  terms  of  a  statute  applying  to 
"municipal  officers,"  thbugh  some  cases  hold  that  they  are  not 
municipal  officers."  They  are  not  included  in  constitutionid  or  statu- 
tory provisions  as  to  "county  officers."  ^* 

IS.  De  Facto  Officers. — ^The  acts  of  school  officers  de  facto,  so  far  as 
0"  they  affect  third  persona  or  the  public,  in  the  absence  of  fraud,  are  as 
valid  as  those  of  officers  de  jure.^*  One  who  exercises  the  duties  of 
an  office  under  color  of  title  is  a  de  facto  officer.*'*  So  it  has  been 
held  that  where  two  school  boards  are  elected,  both  claiming  to  be 
officers  de  jure,  and  the  one  exercises  the  powers  of  office  while  the 
other  does  not,^l  acts  of  the  former  as  to  third  parties  are  valid,  even 
though  the  latter  is  in  reality  the  board  de  jure.'   A  tax  levied  by 


11.  State  V.  Loechner,  65  Neb.  814,  19-  De  Loach  v.  Newton,  134  Ga. 
91  N.  W.  874,  69  L.R.A.  915.  739,  68  S.  E.  708,  20  Ann.  Cas.  342; 

12.  Maddox  v.  Neal.  45  Ark.  121,  Hownrd  v.  Burke,  248  III.  224.  93  N. 
55  Am.  Rep.  540;  Freel  v.  Crawfords-  E.  775,  140  A.  S.  R.  159  and 
ville  School  City,  142  Ind.  27,  41  N.  note;  State  v.  Wajrick  Comity,  124 
E.  312,  37  L.R.A.  301;  Campana  v.  Ind.  554.  25  N.  B.  10.  8  L.R.A. 
Calderhead,  17  Mont.  548.  44  Pac.  83.  607;  Williama  v.  Lunnenburg  School 
36  L.R.A.  277;  State  v.  Loechner,  65  Dist.  No.  1,  21  Pick.  (MaasJ,  75,  32 
Neh.  814,  91  N.  W.  874,  69  L.R.A.  Am.  Dec.  243;  Reynolds  v.  Moore, 
915;  Cross  v.  Fisher,  132  Tenn.  31,  9  Wend.  (N.  Y.)  35,  24  Am.  Dec. 
177  S.  W.  43,  Ann.  Cas.  1916B  1092.  116;  Coler  v.  Dwight  School  Tp.,  3 

18.  Freel  v.  CrawfordsviUe  School  N.  D.  249,  55  N.  W.  587,  28  L.R,A. 

City,  142  Ind.  27,  41  N.  E.  312,  37  649;  Hagner  v.  Hoyberger,  7  Watts 

L.R.A.   301;   Cross  v.   Fisher,  132  &  S.  (Pa.)  104,  42  Am.  Dec.  220. 

Tenn.  31,  177  S.  W.  43,  Ann.  Cas.  As  to  de  facto  officers  generally,  ste 

19J6E  1092.  Public  Otficers,  voL  22,  pp.  601- 

14.  State  V.  Loechner,  65  Neb.  814,  604. 

91  N.  W.  874,  59  L.R.A.  915.  20.  See  Public  Officers,  vol.  22, 

16.  Coleman  v.  Glenn,  103  Qa.  458,  pp.  588,  593.    See  also  De  Loach  v. 

30  S.  E.  297,  68  A.  S.  R.  108;  State  Newton,  134  Ga.  739,  68  S.  E.  708,  20 

V.  Loechner,  65  Neb.  814,  91  N.  W.  Ann.   Cas.   342;   State  v.  Warrick 

874,  59  L.R.A.  915.  County,  124  Ind.  554,  25  N.  E.  10,  8 

Note:  17  L.R.A.  247.  L.R.A.  607;  Hagner  v.  Heyberger,  7 

16.  Note:  17  L.R.A.  247.  Watts  ft  S.  (Pa.)  104,  42  Am.  Dee. 

17.  Frans  v.  Young,  30  Neb.  360,  220. 

46  N.  W.  528,  27  A.  S.  R.  412.  1.  Howard  v.  Burke,  248  HI.  224, 

18.  State  T.  Freeman,  61  Kan.  90,  93  N.  £.  775,  140  A.  S.  B.  169. 
58  Pac.  959,  47  L.B.A.  67. 
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authority  of  officen  de  facto  is  perfectly  Valid,'  eVen  though  there  be 
officen  de  jure  in  existence.'  The  title  or  acts  of  a  de  facto  school 

officer  cannot  be  attacked  collaterally,*  but  only  in  a  direct  proceeding 
brought  for  that  purpose.*  The  proper  method  of  testing  a  school 
officer's  right  to  his  c^ce  is  by  quo  warranto.* 

16.  Eligibility'  of  Officers  in  General. — Where  certain  qualifica- 
tions  are  provided  by  statute  for  tiie  holder  of  a  school  office  there  is 
%ome  divergence  of  opinion  as  to  whether  the  qualiiications  are  to  be 
judged  as  of  the  time  of  election  or  induction  into  office.  The  ques> 
lion  has  arisen  most  frequently  where  the  statute  uses  the  word 
"eligible."  The  more  general  rule  seems  to  be  that  they  are  to  be 
judged  as  of  the  time  when  the  candidate  takes  office  and  that  a 
person  disqualified  at  the  time  of  his  election  may  assume  the  office, 
provided  the  disquahfication  is  removed  before  the  term  of  office 
begins.  But  a  number  of  cases  construing  provisions  uang  the  word 
"eligible"  have  held  that  the  qualifications  or  disqualifications  men- 
tioned in  connection  therewith  relate  to  the  time  of  election,  and 
that  compliance  with  the  provision  between  election  and  induction 
into  office  is  not  sufficient'  An  officer  such  as  a  superintendent  of 
schools  appointed  by  the  school  directors  holding  office  at  their 
pleasure  and  exercising  no  power  except  that  which  he  derives  from 
and  through  the  directors  is  not  an  officer,  but  is  an  employee,  and 
so  does  not  come  within  a  legal  requirement  that  all  officers  shall  be 
electors  of  the  district.^ 

17.  Eligibility  of  Women. — ^The  question  as  to  the  eligibility  of 
women  to  hold  office  as  school  directors,  or  as  administrative  officers 
in  the  educational  system,  has  arisen  with  increasing  frequency.  As 

2.  Mets  ▼.  Andezson,  23  111.  463,  6.  Uets  v.  Anderson,  23  III  463,  76 

76  Am.  Dec  704;  Howard  v.  Barke,  Am.   Deo.   704;   State  v.  Warrick 

248  HI.  224,  93  N.  E.  775,  140  A.  8.  Coanty,  124  Ind.  554,  26  N.  E.  10, 

R.  159  and  note;  WiUianu     Lunnen-  8  L.R.A.  607;  Hagner  v.  Heybei^, 

buig  School  District  No.  1,  21  Pick.  7*  Watts  &  S.  (Pa.)  10^  42  Am.  Dee. 

(Mass.)  75,  32  Am.  Deo.  243;  Rey-  220. 

nolda  V.  Moore,  9  Wend.  (N.  Y.)  35,  6.  Mets  T.  Andersonw  23  HI.  463,  76 

24  Am.  Dee.  116.  Am.  Dee.  704;  State  v.  Ladeen,  104 

3^  Howard  v.  Burke,  248  IIL  224,  Mian.  252,  116  N.  W.  486,  16  L.R.A. 

93  N.  E.  775.  140  A.  S.  R.  159  and  (N.8.)  1058;  Hagner  v.  Heyberger, 

note  7  Watts  &  S.  (Pa.)  104,  42  Am.  Deo. 

4.  De  Loach       Newton,  134  (H.  220.    See  generally,  Quo  Wabsanto, 

739,  68  S.  E.  708,  20  Ann.  Cas.  342;  vol.  22,  p.  661  et  seq. 

Uetz  T.  Anderson,  23  111.  463,  76  Am.  7.  Bradfield  v.  Avery,  16  Idaho  769, 

Dee.  704;  State  t.  Wairick  Connty,  102  Pac.  687,  ^3  L.R.A.(N.S.)  1228 

124  Ind.  554,  25  N.  EL  10,  8  L.R.A.  and  note.    See  gecerally,  ELscnoNS, 

607;  Williams  v.  Lnnnenburg  School  vol.  9,  p.  1124:  Pubuo  Obtigbbs,  vol. 

Dist  No.  1,  21  Pick.  (Mass.)  75,  32  22,  pp.  402^3. 

Am.  Dec  243;  Hagner  v.  Heybeiger,  8.  Baltimore  v.  layman,  92  Md.  S81, 

7  Watts  ft  S.  (Pa.)  104,  42  Am.  Dec  48  AtL  145, 84  A.  8.  B.  524, 52  L.R.A. 

220.   See  aiao  Pusuo  Omoms,  toL  406.. 
22,  p.  603. 
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the  qutetion  depends  laisely  o&  the  oonstitutional  or  statutory  pro- 
visions in  foree  in  the  particular  jurisdiction,  it  is  difficult  to  formu* 
late  any  general  rules.  Generally  speaking  this  is  a  matter  for  legis- 
lative control  unless  specifically  governed  by  the  constitution,  or  by 
the  law  in  force  prior  to  the  adoption  of  the  constitution.  Tlie  com- 
mon ^ntr  of  England  permitted  a  woman  to  fill  any  local  office  of  au 
administrative  character,  and  this  would  include  the  office  of  school 
director  and  subordinate  school  offices  *  Consequently  in  those  states 
which  have  adopted  the  common  law  thwe  is  no  incapacity  imposed 
on  women  unless  it  expressly  appears  in  the  state  constitution  or 
statutes.  In  many  states,  however,  office  holding  is  limited  to  qualified 
electors.  In  such  jurisdictions  the  question  of  the  eligibility  of  women 
to  school  offices  depends  on  the  constitutional  or  statutory  stipulations 
as  to  suffrage,  and  a  change  in  the  law  letting  women  into  the  suffrage 
automatically  makes  them  eligible  for  school  offices  restricted  to 
qualified  electors.***  It  has  been  held  that  a  statute  providing  that  a 
contest  of  an  election  can  be  made  only  by  an  elector  is  impliedly 
repealed  by  a  statute  making  women  eligible  to  school  offices.  Id 
such  case  a  woman  can  bring  a  contest  even  though  she  is  not  a 
qualified  elector.** 

18.  RemovaL— Courts  of  equity  will  not  interfere,  by  injimction, 
to  determine  questions  concerning  the  appointment  or  election  of 
public  officers,  or  their  title  to  office,  such  questions  being  of  a  purely 
legal  nature,  and  cc^izable  only  by  courts  of  law.*'  Where  school 
officers  are  elected  for  a  fixed  term  thoy  cannot  be  removed  without 
notice  and  a  hearing  on  tho  charge  or  charges  preferred  against  them, 
and  a  statute  providing  for  their  removal  without  such  notice  and 
hearing  is  contrary  to  the  constitutional  provision  that  no  person 
shall  be  deprived  of  life,  liberty,  or  property  without  due  process  of 
law.**  The  failure  of  a  school  director  to  accept  his  office  in  writing 
as  required  by  statute  will  not  cause  the  office  to  be  vacant  if  he 
actually  enters  on  and  performs  his  dutica  The  object  of  such  a 
statute  is  to  apprise  the  public  that  the  person  elected  intends  to  dis- 
chanxe  the  duties  of  the  office,  and  this  is  fully  accomplished  by  his 
actually  discharjdng  those  duties.'*  On  the  detachment  of  the  ter- 
ritory within  which  a  school  district  officer  resides  from  the  school 

9.  See  Pnauo  OiTKmis,  voL  22,  358.  See  alro  Elktioks,  vol.  0,  pp. 
pp.  40(M08.  .  987,  1192;  Publio  Omcsits,  vol  22, 

10.  Knte:  38  L.R.A.  212.  p.  454;  Quo  Wabbamto,  toL  22,  p. 

11.  Brown  v.  McCoIIum,  76  la.  470,  66L 

41  N.  W.  107,  14  A.  S.  R.  228.  13.  Coleinav  ▼.  CHemi,  103  Ga.  468, 

12.  Coleman  ▼.  Oleon,    103    Oa.  30  S.  E.  297,  68  A.  S.  R.  108. 
458.  30  S.  E.  297,  68  A.  S.  R.  108;     14.  Frans  v.  Toung,  30  Neb.  360, 
School  Dtat.  No.  116  v.  Wolf.  78  Kan.  46  N.  W,  S28,  27  A.  S.  R.  412. 
805,  08  Pao.  237,  20  L.R.A.(N.S.) 
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district  of  which  he  is  an  oflBoer,  his  office  immediately  becomes 
vacant** 

19.  Incompatible  Offices. — school  director  will  not  be  permitted 
to  hold  anotlier  incompatible  office,^*  but  the  fact  that  a  man  already 
holds  an  office,  tlie  duties  of  which  in  no  wise  conflict  with  the  duties 

of  a  school  director,  will  not  render  him  ineligible  for  the  latter 
office.*'  Incompatibility  between  offices  is  an  inconsistency  between 
the  functions  thereof,  as  where  one  is  subordinate  to  the  other,  or 
where  a  contrariety  and  antagonism  would  result  in  the  attempt  by 
one  person  faithfully  and  impartially  to  dischsLrge  the  duties  of  both.*' 
In  such  case  it  has  been  held  that  a  court  has  no  power  to  remove  a 
school  director,  but  that  the  director  by  taking  an  incompatible  office 
merely  loses  the  right  to  continue  to  hold  when  a  person  with  better 
title  thereto  presents  himself.  The  remedy  is  by  mandamus  to  com- 
pel the  holding  of  an  election  to  fill  the  vacancy."  There  is  no  rule 
of  law  which  prohibits  a  man's  becoming  a  candidate  or  being  voted 
for  at  the  same  election  for  two  incompatible  offices;  but,  undoubtedly, 
if  he  should  be  elected  to  both,  he  would  be  incapable  of  discharging 
the  duties  of  both  offices,  and  would  be  compelled  to  make  a  choice 
as  to  which  he  would  accept'" 

20.  Holding  Over,r-Normany  an  elective  school  officer  holds  office 
until  a  successor  is  properly  chosen  to  take  over  the  office,  in  other 
words,  until  his  successor  is  duly  elected  and  qualifies.  So  if  a  succea^r 
ia  elected  who  is  ineligible  for  the  office,  the  previous  incumbent  holds 
over.  This  is  true  even  though  the  term  is  fixed  by  the  state  con- 
stitution as  of  a  certain  duration,  which  has  expired,  for  it  will  not 
be  presumed  that  the  framers  of  the  constitution  contemplated  handi- 
capping the  cause  of  education  by  an  interregnum  in  such  cose.  If, 
however,  the  incumbent  voluntarily  surrenders  the  office  to  his 
ineli^ble  successor,  his  rights  to  the  office  will  terminate;  but  this 
rule  does  not  apply  when  the  surrender  is  mode  under  a  wrongful 
decree  of  court* 

IV.  AOMINISTRATIGir 

21.  General  Powers  of  Directors.— The  law  commits  the  govern- 
ment and  conduct  of  the  schools,  in  general,  to  the  discretion  of  the 

15.  School  Dist.  No.  116  v.  Wolf,  p.  412  et  seq. 

78  Kan.  805,  98  Pac.  237,  20  L.R.A.  19.  Hayniuker  v.  State,  22  N.  M. 

(N.S.)  358.  400.  163  Pac.  248,  L.R.A.1917D  210. 

16.  State  V.  Bus,  135  Mo.  325,  36  20.  Miach  v.  Rusael,  136  IIL  22,  26 
8.  W.  636,  33  LR.A.  616;  Haymaker  N.  E.  528,  12  LR.A.  126. 

V.  State,  22  N.  M.  400,  163  Pac.  248,  1.  Jenneaa  v.  Clark,  21  N.  D.  150, 

L.R.A.1917D  210.  129  N.  W.  357,  Ann.  Cas.  19I3B  675. 

17.  State  T.  Bus,  135  Mo.  325,  36  And  see  generally,  Puuuo  Omcsaa, 
8.  W.  636,  33  L.R.A.  616.  voL  22,  p.  654. 

18.  See  Pimuo  Omceas,  vol.  22, 
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board  of  education  of  the  district,  and  places  it  beyond  that  of  the 
patrons.  Let  the  results  be  good  or  bad,  there  is  no  remedy,  so  long 
as  the  board  acts  within  the  limits  of  its  legal  power  and  authority. 
If  it  employs  such  teachers  as  the  law  authori2es  it  to  employ,  the 
patrons  cannot  interfere  by  injunctioh  or  otherwise,  merely  because 
•  it  might  have  found  others  more  competent  or  satisfactory.  The 
same  rule  applies  to  all  other  things  left  to  its  discretion.  On  the 
other  hand,  a  school  board  trespassing  the  bounds  of  iia  legal  author^ 
ity,  and  in  so  doing  injuriously  affecting  the  interest  of  a  citiz^, 
may  be  restrained  by  injunction  at  his  instance.* 

22.  Regulations  of  School  Boards. — ^In  discharging  the  duties  im- 
posed on  them  by  statute,  school  directors  have  the  power  to  make 
rules  and  regulations  pertaining  to  the  schools  and  pupils.*  In  some 
cases  this  power  is  expressly  conferred  by  statute.*  These  rules  are 
administrative  provisions,  the  right  to  enact  which  for  the  purposes 
of  its  existence  is  inherent  in  every  corporation.  They  are  analogous 
to  by-laws  and  ordinances,  and  are  tested  by  the  same  general  prin-  . 
cipl^.'  There  is  no  necessity  that  all  the  rules,  orders  and  regula- 
tions for  the  discipline,  government  and  management  of  the  schools 
shall  be  made  a  matter  of  record  by  the  school  board,  or  that  every 
act,  order  or  direction  affecting  the  conduct  of  such  schools  shall  be 
authorized  or  confirmed  by  a  formal  vote.*  It  ui  recognized  that  no 
system  of  rules  however  carefully  prepared  can  provide  for  every 
emergency,  or  meet  every  requirement.  In  consequence,  much  must 
necessarily  be  left  to  the  individual  members  of  the  school  boards, 
and  to  the  superintendents  of  and  the  teachers  in  the  several  schools.' 

2.  Spedden  v.  Board  of  Education,  L.R.A.(N.S.)  730. 

74  W.  Va.  181,  81  S.  E.  724,  52  L.B.A.      Note:  Ann.  Caa.  1918A  400. 
(N.S.)  163.  4.  Dritt  V.  Snodgrasa,  66  Mo.  286, 

3.  Trustees  of  Schools  v.  People,  27  Am.  Rep.  343;  MeCortle  v.  Bates, 
87  III.  303,  29  Am.  Rep.  55;  Me-  29  Ohio  St.  419,  23  Am.  Rep."  7i)8. 
Cormick  v.  Burt,  95  111.  263,  35  Am.     6.  Hertich  v.  Miehener,  111  Ind. 
Rep.  163;  State  v.  Webber,  108  Ind.  472, 11  N.  E.  606, 14  N.  E.  68,  60  Am. 
31,  8  N.  E.  708,  58  Am.  Rep.  30;  Rep.  709. 

Pertieh  v.  Michener,  111  Ind.  472,  11      6.  Fertich  v.  Michener,  111  Ind.  472, 

N.  E.  605,  14  N.  E.  68,  60  Am.  Rep.  11  N-  E.  605,  14  N.  E.  68,  60  Am. 

709;  Board  of  Education  v.  Booth,  Rep.  709;  State  v.  School  Dist.  No.  1 

110  Ky.  53,  62  S.  W.  872,  53  L.R.A.  Dist.  Board,  135  Wis.  619,  116  N.  W. 

787;  Dritt  v.  Snodgrass,  66  Mo.  286,  232,  128  A.  S.  R.  1050,  16  L.ILA. 

27  Am.  Rep.  343;  King  v.  Jefferson  (N.S.)  730. 
City  School  Board,  71  Mo.  628,  36      Note:  Aon.  Cas.  1918A  402. 
Am.  Rep.  499;  McCortle  v.  Bates,  29      7.  Fertich   v.  Michener,  111  Ind. 

Ohio   St.   419,   23   Am.   Rep.   758;  472,  11  N.  E.  605,  14  N.  E.  68,  60 

Ferriter  v.  Tyler,  48  Vt.  444,  21  Am.  Am.  Rep.  709;  Guernsey  v.  Pitkin, 

Rep.  133;  Morrow  v.  Wood,  35  Wis.  32  Vt.  224,  76  Am.  Dec.  171;  SUtc 

59,  17.  Am.  Rep.  471;  State  v.  School  v.  School  Dist.  No.  1  Dist.  Bo«d,  135 

Dist.  No.  1  Dist.  Board,  135  Wis.  619,  Wis.  619,  116  N.  W.  232,  128  A.  & 

116  N.  W.  232,  128  A.  S.  R.  1050,  16  1050,  16  LJl.A.(N.S.)  730. 
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It  follows  that  any  reasonable  rule  adopted  by  a  superintendent,  or 
a  teacher  merely,  not  inconsistent  with  some  statute  or  some  other 
rule  prescribed  by  higher  authority,  is  binding  on  the  pupils.' 

23.  Limitations  on  Power  tp  Hake  Regulations. — ^All  rules  and  reg- 
ulations must  be  suitably  adapted  to  the  purposes  of  the  existence  of 
the  board,'  and  cannot  be  either  inconsistent  with  the  law,***  nor 
unreasonable  or  oppressive.''  A  school  regulation  must  be  not  only 
reasonable  in  itself,  but  its  enforcement  must  also  be  reasonable  in 
the  light  of  existing  circumstances.'*  The  power  to  adopt  rules  and 
regulations  is  not  limited  to  those  concerning  the  conduct  of  the 
pupils  in  school  hours,  but  may,  within  proper  limitations,  extend  to 
their  conduct  in  nonschool  hours  as  well."  But  the  power  of  school 
authorities  to  make  regulations  controlling  the  child  at  home  extends 
only  to  matters  which  would  per  se  have  a  direct  and  pernicious  effect 
on  the  moral  tone  of  the  school,  or  have  a  tendency  to  subvert  and 
destroy  the.  proper  administration  of  school  affairs.'*  So  it  has  been 
held  that  a  regulation  that  pupils  shall  spend  certain  hours  of  the 
evening  in  study  at  home  is  beyond  the  power  of  a  school  board.'* 

24.  Control  by  Courts. — ^The  courts  will  not  interfere  with  the  exer- 
cise of  discretion  by  school  directors  in  matters  confided  by  law  lo 
their  judgment,  unless  there  is  a  clear  abuse  of  the  discretion,  or  a 


8.  Fertich  v.  Michener,  111  Ind.  grrass,  68  Mo.  286,  27  Am.  Rep.  343; 
472, 11  N.  E.  605, 14  N.  E.  68,  60  Am.  Kinf^  v.  Jefferson  City  School  Board, 
Hep.  709;  State  v.  Vanderbilt,  116  71  Mo.  628,  36  Am.  Rep.  409;  Gnem- 
Ind.  11,  18  K.  £.  266,  9  A.  S.  R.  820;  sey  v.  Pitkin,  32  Vt.  224,  76  Am.  Dec. 
Onemsey  v.  Pitkin,  32  Vt.  224,  76  171;  WayUmd  t.  Hughes,  43  Wash. 
Am.  Dee.  171.  441,  86  Pae.  642,  7  L.R.A.(K.S.)  352 

9.  Fertich  v.  Miebener,  111  Ind.  and  note;  Morrow  v.  Wood,  35  Wis. 
472,  11  N.  E.  605,  14  N.  E.  68,  60  59,  17  Am.  Rep.  471;  State  v.  Board 
Am.  Rep.  709;  King  v.  Jeffenon  City  of  Education,  63  Wis.  234,  23  N.  W. 
School  Boaid,  71  Mo.  628,  36  Am.  102,  53  Am.  Rep.  282. 

Rep.  499;  State  t.  Bean)  of  Educa-     Kotes:  6  Ann.  Cas.  998;  13  Ana. 
tton,  63  Wis.  234,  23  N.  W.  102,  63  Cas.  333;  Ann.  Cas.  1918A  402. 
Am.  Rep.  282.  12.  Fertich  v.  Michener,  111  Ind. 

.  ^0.  Fertich  v.  Michener,  111  Ind.  472,  11  N.  E.  605,  14  N.  E.  68,  60 
472. 11  K.  E.  605, 14  N.  E.  68,  60  Am.  Am.  Rep.  709. 
Rep.  709;  Dritt  v.  Snodgrass,  66  Mo.     13.  State  v.  Board  of  School  Dist. 
286.  27  Am.  Rep.  343.  No.  1,  135  Wis.  619,  116  N.  W.  232, 

Note:  Ann.  Cas.  191SA  402.  128  A.  S.  B.  1050,  16  L.R.A.(N.S.) 

11.  Tmstees  of  Schools  t.  People,  730. 
87  HI.  303,  29  Am.  Rep.  55;  State  t.  14.  Hobbs  t.  Germany,  94  Miss. 
Webber.  108  Ind.  31,  8  N.  E.  708,  58  469,  49  So.  515,  22  L.R.A.(N.S.)  983; 
Am.  Rep.  30;  Fertich  t.  Michener,  Dritt  v.  Snodgra^  66  Mo.  286,  27 
111  Ind.  472,  11  N.  E.  605,  14  N.  E.  Am.  Rep.  343;  State  v.  School  Dist. 
68.  60  Am.  Rep.  709;  State  v.  Tandei^  No.  1  Dist  Board,  135  Wis.  619,  116 
hilt,  116  Ind.  11,  18  N.  E.  266,  9  A.  N.  W.  232,  128  A.  S.  R.  1050,  16 
S.  R.  820;  Covington  Board  of  Edu*  L.R.A.(N.S.)  780. 
cation  Booth,  110  Ky.  807,  62  S.  W.  16.  Hobbs  t.  Oermany,  94  Hiss. 
872,  63  L.BA.  787;  Diitt  V.  Snod-  469.  49  So.  616^     L.R.A(N.S.)  988. 
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violation  of  law.^*  So  the  courts  are  usually  disinclined  to  interfere 
with  regulations  adopted  by  school  boards,*'  and  they  will  not  con- 
sider whether  the  regulations  are  wise  or  expedient,^'  but  merely 
whether  they  are  a  reasonable  exercise  of  the  power  and  discretion 
of  the  board.**  Acting  reasonably  within  the  poweia  conferred,  it  is 
the  province  of  the  board  of  education  to  determine  what  thin^  are 
detrimental  to  the  successful  management,  good  order,  and  discipline 
of  the  schools  and  the  rules  required  to  produce  these  conditions.** 
The  presumption  is  always  in  favor  of  the  reasonableness  and  pro- 
priety of  a  rule  or  regulation  duly  made.*  The  reasonableness  of 
regulations  is  a  question  of  law  for  the  courts.* 

25.  Regularity  of  Proceedings. — It  is  an  elementary  principle  that 
when  several  persons  are  authorized  to  do  an  act  of  a  public  nature, 
which  requires  deliberation,  they  all  should  be  convened,  because 
the  advice  and  opinions  of  all  may  be  useful,  though  all  do  not  unite 
•  in  opinion.*  Therefore  matters  requiring  the  action  of  a  school  board 
must  be  considered  at  a  meeting  properly  held.*  An  informal  action 


16.  HyBong  t.  Gellitzian  School  ▼.  Board  of  Edneation,  63  Wis.  23^ 
Distriet.  164  Pa.  St.  629,  SO  AtU  482,  23  N.  \V.  102,  63  Am.  Rep.  282. 

44  A.  S.  R.  632,  26  L.R.A.  203.  Note:  6  Ann.  Cas.  998. 

17.  MeCormiek  v.  Burt,  95  111.  263,  20.  Wilson  v.  Board  of  Edncation, 
36  Am.  Rep.  163;  Wilson  t.  Board  233  HI.  464,  84  N.  E.  607,  13  Ann. 
of  Education,  233  III.  464,  84  N.  Cas.  330  and  note,  15  L.R.A.(N.S.) 
£.  697,  13  Ann.  Caa.  330  and  note,  1156;  Kinzer  t.  Marion  Independent 
15  LuR.A.(N.S.)  1136;  SUte  v.  Web-  School  Oiat.,  129  la.  441,  106  N.  W. 
ber,  108  Ind.  31,  8  N.  G.  70S,  58  Am.  686,  6  Ann.  Cas.  906,  3  L.R.A.(N.S.) 
Rep.  30;  Kinzer  v.  Marion  Independ-  496;  Drttt  v.  Snodgrass,  60  Mo.  286, 
ent  School  Dist,  129  lo.  441,  106  N.  27  Am.  Rep.  343;  Wayland  v.  Hughes, 
W.  686.  6  Ann.  Caa.  096,  3  L.R.A.  43  Wash.  411,  86  Pac  642,  7  LJl.A. 
(N.S.)  406;  Covington  Board  of  Edn-  (N.S.)  352;  State  t.  School  Dist.  No. 
eation  v.  Booth,  110  Ky.  807,  62  S.  W.  1  Dtst.  Board,  135  Wis.  619, 116  K.  W. 
872.  53  L.R.A.  787;  Hobbe  v.  Ger-  232.  128  A.  S.  B.  1050,  16  L.B.A. 
many,  94  Miss.  469,  49  So.  516.  22  (N.S.)  730. 

LlR.A.(N'.S.)  983;  O'Connor  Hen-  1.  Kinser  Marion  Independent 
driek,  184  N.  Y.  421.  77  K:  E.  612,  School  Dist,  129  la.  441,  105  N.  W. 
6  Ann.  Cas.  432,  7  L.R.A.(N.S.)  402  ;  686,  6  Ann.  Cas.  996,  3  L.&.A.(N.S.) 
Wayland  r.  Hnghes,  43  Wash.  411,  496. 

86  Pae.  642,  7  LR.A.(N.S.)  352  ;     2.  E^rtich       Michener,  111  Ind. 

State  V.  Board  of  Education,  63  Wis.  472, 11  N.  B.  605, 14  N.  E.  68,  60  Am. 

234,  23  K.  W.  102,  63  Am.  Rep.  283;  Rep.  709. 

State  r.  School  Dist.  No.  1  Dist.  Board,     Note:  6  Ann.  Caa.  998. 

135  Wis.  619,  116  N.  W.  232,  128  A.     3.  Pottawatomie  County  School  Dist. 

S.  a  1050,  16  L.R.A.(NS.)  730.        No.  30  v.  Shelton,  26  Okla.  229,  109 

18.  Wilson  T.  Board  of  Education,  Pac.  67.  138  A.  S.  R.  962. 

233  in.  464,  84  N.  E.  697,  13  Ann.  4.  McCortle  v.  Bates.  29  Ohio  St. 
Gas.  330,  15  L.R.A.(N.S.)  1136.        419.  23  Am.  Rep.  758;  Pottawatomie 

19.  Wilson  V.  Board  of  Education,  County  School  DisL  No.  39  v.  Shelton, 
233  111.  464.  84  N.  E.  697,  13  Ann.  26  Okla.  229,  109  Pae.  67.  138  A.  S. 
Cas.  330  and  note,  15  L.R.A.(N.S.)  R.  962;  Barton  t.  School  DisU  No.  2, 
1136;  Stat*  v.  Webber.  108  Ind.  31,  77  Ore.  30,  150  Pac  251,  Ann.  Caa. 
8  N.  S.  708,  Sa  Adi.  Bep,  30:  State  m7A  353;  Mmt  v.  School  Dist.  No. 
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or  agreement  wiihout  ft  re^lar  meeting  is  invalid,' and  will  not  bind 
the  district.'  But  the  powers  of  school  officers,  as  in  the  case  of  public 
officers  gonerolly,  may  be  exerdaed  by  a  majority,^  even  in  tbe  absence 
of  the  others,'  or  against  their  express  will,'  provided  due  notice  of 
the  meeting  at  which  the  action  takra  place  has  been  given  to  all." 
Similarly  where  the  law  requires  a  meeting  to  be  held  at  a  cwtain 
place,  it  cannot  be  held  elsewhere  and  acts  done  at  a  meeting  not 
held  in  accordance  with  the  law  are  invalid.^*  Where  the  statute 
roquirea  a  certain  length  or  form  of  notice  of  a  meeting,  the  statute 
must  be  scrupulously  adhered  to,  else  the  meeting  is  irregular  and 
its  proceedings  void;  and  where  the  statute  requiree  that  the  notice 
shall  specify  the  business  to  be  done  at  such  meeting,  no  business  not 
so  specified  can  be  legally  transacted  thereat,**  a  taage  to  tlie  con- 
trary notwithstanding."  School  boards  come  within  the  general  rule 
that  where  a  power  is  given  to  do  an  act,  and  the  particular  method 
by  which  that  power  is  to  be  exercised  is  pointed  out  by  statute,  the 
mode  is  the  measure  of  the  power.^^  The  courts,  however,  will  not 
look  behind  the  official  records  to  determine  whether  proceedings  were 
legular,  and  so  where  the  minutes  of  a  meeting  show  that  the  forms 
prescribed  by  law  were  adhered  to,  they  cannot  be  contradicted  or 
disproved  by  parol  evidence  in  a  collateral  proceeding.  The  remedy 
is  to  have  them  corrected  at  the  same  or  a  subsequent  meeting.^* 
Where  the  secretary  of  a  school  board  has  failed  to  keep  a  record  of 
the  proceedings  of  the  board,  or  where  the  record  has  been  lost,  they 

20,  14  Tt  800,  39  Am.  Dec.  225^  Diat.  No.  Ij  21  Pick.  (Uaaa.)  75,  32 

Honaker  v.  Board  of  Education,  43  Am,  Deo.  243;  McCoy  v.  Curtice,  9 

W.  Va.  170,  24  S.  E.  544,  67  A.  S.  Wend.  (N.  Y.)  17,  24  Am.  Dec.  113. 
R.  847,  32  L.R.A.  413.  8.  Williams  v.  Lunenburg  School 

Note:  33  L.H.A.  86.  Dist,  No.  1,  21  Pick.  (Mass.)  75,  32 

5.  McCortle  v.  Bates,  -J9  Ohio  St.  Am.  Deo.  243;  McCoy  t.  Curtice,  9 

419,  23  Am.  Rep.  758;  Pottawatomie  Wend.  (N.  Y.)  17,  24  Am.  Dec  U3. 
County  School  Uist.  No.  39  v.  Shelton,     9.  McCoy  v.  Curtice,  9  Wend.  (N. 

26  Okia:  229,  109  Pac.  67,  138  A.  S.  Y.)  17,  24  Am.  Dec.  113. 
R.  962;  Baiton  v.  School  Dist  No.  2,      10.  Williams  T.   LimenburgT  School 

77  Ore.  30,  150  Pao.  251,  Ann.  Gas.  Dist.  No.  1.  21  Pick.  (Haas.)  75,  32 

1917A  252;  Hunt  v.  School  Dist.  No.  Am.  Dec.  243;  McCoy  v.  Curtice,  9 

20,  14  Vt  300,  39  Am.  Dec.  225:  Wend.  (N.  Y.)  17,  24  Am.  Dec  113. 
Honaker  v.  Board  of  Education,  42     11.  Note:  33  L.R.A.  86. 
W.  Va.  170,  24  S.  E.  544,  57  A.  S.  R.     12.  Hunt  v.  School  DUt  Na  20, 


«.  McCortle  V.  Bates,  29  Ohio  St.  Vt.  150,  31  Atl.  145,  27  L.R.A.  588. 

419,  23  Am.  Rep.  758;  Pottawatomie  14.  McCortle  v.  Bates,  29  Ohio  St. 

County  School  Dist.  No.  39  v.  Shelton,  419,  23  Am.  Rep.  753;  Barton  t. 

26  Okia.  220,  109  Pac.  67,  138  A.  School  Diat.  No.  2,  77  Ore.  30,  150 

R.  902;  Honaker  v.  Board  of  Eduea-  Pac.  251,  Ann.  Caa.  1917 A  252. 

twn,  42  W.  Va.  170,  24  S.  E.  544,  67  15.  Everts  v.  Rose  Grove  Dist  Tp., 

A  8.  R.  847,  32  L.R.A.  413.  77  la.  37, 41  N.  W.  478,  14  A.  S.  B. 

7.  Williams  v.  Lunenbui^  School  26^ .    ■    '      *  ' 
B.  C.  L.  Vol.  XXIV.— 37.  677 


847,  32  h.R.A.  413, 
Note:  33  L.R.A.  86. 


14  Vt.  300,  39  Am.  Dec.  225. 
IS.  Scott  T,  School  Dist.  No.  9,  67 
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may  be  proved  by  secondary  evidence,  even  though  the  law  requires 
fliat  they  shall  be  kept  in  a  certain  specified  manner.'*  Acts  of 
school  directors  regular  on  their  face  are  prima  facie  valid  and  will 
be  held. 80  to  be  in  the  absence  of  proof  to  the  contrary."  The  official 
character  of  school  directors  may  be  established,  at  least  prima  facie, 
by  evidence  that  they  have  been  generally  reputed  to  be  and  have 
acted  as  such,  without  production  of  their  commissions.'*  Similarly 
acts  of  a  school  officer  must  be  performed  at  the  times  and  places 
designated  by  law  or  they  will  be  invalid;  and  generally  speaking, 
;they  niust  be  performed  within  the  territory  over  which  the  ofhcer's 
jurisdiction  extends.'* 

26.  Election  of  Officers. — If  the  statute  requires  a  particular  pro- 
cedure in  elections  of  administrative  officers  by  a  school  board,  it 
must  be  strictly  adhered  to,  and  the  mere  unanimity  of  the  choice  will 
not  validate  an  election  in  which  the  statutory  requirements  were 
ignored.**  Where  the  law  requires  the  board  to  elect  a  certain  officer 
on  a  certain  do^,  the  election  is  valid  although  taking  place  after 
midnight  of  that  day  if  the  board  met  on  the  appointed  day  and  con- 
tinued in  session  continuously  until  the  officer  was  chosen.'  The 
statutory  provisions  in  suoh  case  have  been  held  to  be  directory  only, 
and  the  failure  to  have  a  quorum  on  the  day  set  does  not  prevent  a 
meeting  for  that  purpose  on  a  subsequent  day.  Mandamus  may  be 
invoked  to  force  a  director  to  meet  with  otJiers  for  the  purpose  of 
electing  an.  administrative  officer  as  required  by  law,  when  the  dirco* 
tors  have  met  on  a  day  fixed  by  law  for  that  purpose,  and  have  ad- 
journed from  day  to  day  for  want  of  a  quorum,  because  the  attendance 
of  meetings  is  one  of  the  duties  of  the  public  office  which  the  director 
holds.^  When  a  quorum  is  present  at  a  board  meeting  called  for  the 
purpose  of  electing  a  school  officer,  but  some  decline  to  vote  or  cast 
blank  ballots,  the  candidate  receiving  a  majority  of  all  votes  cast, 
though  less  than  a  majority  of  all  present,  is  elected.*  There  is  no 
more  reason  to  hold  that  the  blank  ballots  indicate  opposition  to  the 
candidate  receiving  the  highest  number  of  votes  than  to  hold  that 
they  indicate  support  of  that  candidate.^  Some  authorities,  however, 
hold  that  the  blank  ballots  must  be  oonsiderefl  in  determining  whether 

le.  Higfrins  V.  Reed,  8  la.  298,  74  L.R.A.  77. 

Am.  Dec.  305  and  note.  1.  State  v.  Vanoadal,  131  Ind.  368, 

17.  Kverts  V.  Rose  Grove  Dist.  Tp.,  31  N.  E.  79,  15  L.RJi..  832. 

77  la.  37,  41  N.  W.  478,  14  A.  S.  R.  -  2.  Wampler  v.  State,  148  Ind.  567, 

264;  McCoy  v.  Curtice,  9  Wend.  (N.  47  N.  E.  1068,  38  L.R.A.  829. 

Y.)  17,  24  Am.  Dec  113.  3.  State  v.  Vanosdal,  131  Ind.  388, 

18  McCoy  V.  Curtice,  9  Wend.  (N.  31  N.  E.  79,  15  L.B.A.  832. 

\.)  l7,  24  Am.  Dec.  113.  4.  Atty-Oen.  v.  Bickford,  77  N.  H. 

19.  Note:  33  L.R.A.  87.  433,  92  AU.  835,  Ann.  Cas.  1916B 

20.  Board  of  Education  v.,  Best,  53  119. 
Ohio  St  138,  39  N.  E.  694^  27 
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a  candidate  has  received  a  majority  of  the  yotes.  cast.*  A  quorum 
is  Dot  destroyed  by  the  withdrawal  of  members  to  another  part  of  the 
room  in  which  the  meeting  is  held.  They  cannot  continue  in  Uie 
room  and  claim  to  be  mere  spectators.*  Where  tax  outside  officer  is 
empowered  by  statute  to  vote  at  a  meeting  of  school  trustees  for  the 
election  of  a  school  officer,  in  case  of  a  tie,  he  is  by  implication 
empowered  to  vote  in  case  of  a  tie  vote  on  any  resolution  preceding 
and  leading  up  to  the  election  of  the  officer,  and  in  determining 
whether  the  officer  received  a  majority  vote,  the  casting  vote  will 
be  counted.' 

27.  Power  to  Contract. — ^In  the  absence  of  an  express  or  implied 
statutory  limitation,  a  school  board  may  enter  into  a  contract  to 
employ  a  teacher  or  any  proper  officer  for  a  term  extending  heyond 
that  of  the  board  itself,^  and  such  contract  if  made  in  good  faith  and 
without  fraudulent  collusion  binds  the  succeeding  board.  It  has 
jven  been  held  that  under  proper  circumstances  a  board  may  contract 
for  the  ser\'ices  of  an  employee  to  commence  at  a  time  subsequent  to 
the  end  of  the  term  of  one  or  more  of  their  number  and  subsequent  to 
the  reorganization  of  the  board  as  a  whole,*  or  even  subsequent  to  the 
terms  of  the  board  as  a  whole.  The  fact  that  the  purpose  of  the  con- 
tract is  to  forestall  the  action  of  the  succeeding  board  may  not  of  itself 
render  the  contract  v(»d.^*'  But  a  hiring  for  an  unusual  time  is 
strong  evidence  of  fraud  and  collusion,  which,  if  present,  would  in- 
validate the  contract.'^  Of  course  any  statutory  implication  that  the 
powers  of  the  board  are  limited  to  the  current  term  would  invalidate 
contracts  for  a  term  extending  beyond  that  of  the  board.^' 

28.  Contracts  between  Director  and  District. — The  relation  of  a 
director  to  the  school  district  is  of  a  confidential  and  fiduciary  nature. 
The  director  represents  the  school  district,  and  is  its  agent,  and  on 
this  account,  he  cannot  place  himself  in  a  position  where  his  own  per- 
sonal interests  might  conflict  with  those  of  the  school  district  which 
ho  must  represent."  As  a  general  rule  therefore  it  is  unlawful  for  a 
director  to  enter  into  a  contract  with  tiie  school  district  in  which 
he  has  a  personal  and  individual  interest/*  or  to  continue  after  elec- 

6.  Note:  Ann.  Cas.  1916B  121.  135  S.  W.  800.  Ann.  Cas.  1912D  1130, 

6.  State  T.  Vanosdal,  131  Ind.  388,  34  L.RJL.(N.S.)  129  and  note; 
31  N.  E.  79,  15  UR.A.  832.  Shakespear  v.  Smitb,  77  Cal.  638,  20 

7.  State  V.  McFarland,  149  Ind.  266,  Pac.  294,  11  A.  S.  R.  327;  Independ- 
49  N.  E.  5,  39  L.R.A.  282.  ent  School  Dist  No.  5  v.  Collins,  15 

8.  Notes:  16  L.R.A.  257;  29  L.B.A.  Idafao  535,  08  Pac.  867,  128  A.  S.  R. 
(N.S.)  657;  L.R.A.igi5E  582.  76;  Weston  v.  Lane,  40  Kan.  479,  20 

9.  Notes:  16  L.B.A.  257  ;  29  UR.A.  Pae.  260,  10  A.  S.  R.  224;  Scott  v. 
(N.S.)  657.  School  Dist.  No.  9,  67  Vt  160,  31  All. 

10.  Note:  29  L.R.A.(N.S.)  657.        145,  27  LJIA.  688;  Pickett  v.  School 

11.  Notes:  16  L.R.A.  257  ;  29  Dist  No.  1,  26  Wis.  561,  3  Am.  R«p. 
L.R.A(N.S.)  658;  LJe.A1915E  682.  106. 

18.  Note:  16  L.R.A.  257.  14.  Smith  ▼.  Dandridge,  98  Ark.  38, 

13.  Smith  T.  Dandridge,  98  Ark.  38,  135  S.  W.  800,  Ann.  Caa.  1912D  1130 
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tiOD  as  a  director  in  a  contract  relation  previously  aanimedt^*  and  a 
contract  so  made  by  a  director  will  not  be  enforceable.^*  This  is 
true  even  in  the  absence  of  a  statute  to  this  effect,  though  in  some 
instances  statutes  have  been  enacted  either  aboli^ing  or  limiting 
and  regulating  the  right  to  contract  in  such  cases.^'  So  reprehen- 
eibld  is  it  for  a  director  to  have  contact  relations  with  the  district 
that  a  court  may  refuse  to  aid  a  person  in  this  situation  to  secure 
the  position  of  school  director,  even  though  be  may  have  been  duly 
elected  thereto.^'  Similarly  a  director  cannot  draw  a  requisition  for 
the  payment  of  money  in  a  matter  in  which  he  has  a  personal  inter- 
est and  his  signature  to  such  requisition  is  void.  A  requisition  or 
an  order  for  a  requisition  is  not  a  negotiable  instrument,  and  so 
when  void  because  signed  by  a  director  having  a  personal  interest, 
it  is  void  even  in  the  hands  of  an  innocent  purchaser  for  value." 
The  giving  of  anything  of  value  to  a  school  officer  for  the  purpose 
of  influencing  him  in  the  discharge  of  a  legal  duty  renders  void 
any  contract  to  the  making  of  which  he  wos  Uius  induced  in  whole 
or  in  part,  directly  or  indirectly,  and  to  the  validity  of  which  his 
vote  or  assent  was  necessary.**  As  such  agent  or  trustee,  the  law 
will  not  permit  a  school  officer  to  place  himself  in  such  an  attitude 
towards  his  principal  or  his  cestui  que  trust  as  to  have  his  interest 
conflict  with  his  duty.^  It  has  been  held,  however,  that  in  the  ab- 
sence of  fraud  a  contract  between  a  district  and  a  director  is  valid, 
even  though  the  vote  of  the  contracting  director  was  necessary  at 
the  board  meeting  to  authorize  it' 

29.  Contracts  as  Voidable  or  Void. — Some  cases  hold  that  a  contract 
between  a  director  and  a  school  district  is  not  absolutely  void,  but 
is  simply  not  a  binding  agreement,  and  may  be  avoided.  Under 
this  theory,  if  the  school  district  has  accepted  and  retained  benefits, 
it  is  still  liable  to  make  just  compensation  therefor,  not  because  of 

and  note,  34  L.R.A.(N.S.)  129  and  Independent  School  Dist  Ko.  6  v. 

note;  Independent  School  Dist.  No.  5  Collins,  15  Idaho  635,  98  Pae.  857, 

V.  Collins,  15  Idaho  535,  98  Pae.  857,  128  A.  S.  R.  76;  Weston  t.  Lane,  40 

128  A.  S.  R.  76;  Scott  v.  School  Dist.  Kan.  479,  20  Pae.  260,  10  A.  S.  R. 

No.  9,  67  Vt.  150,  31  Atl.  145,  27  224. 

LR.A.  588;  Pickett  t.  School  Dist.  18.  Independoit  School  Dist  No.  6 

No.  1,  25  Wis.  551,  3  Am.  Rep.  105.  v.  Collins,  IS  Idaho  535,  98  Pan.  857, 

16.  Weston  v.  Lane,  40  Kan.  479,  128  A.  S.  R.  70. 

20  Pac  260,  10  A.  S.  R.  224.  19.  Shakespear  v.  Smith,  77  CaL 

16.  Smith  V,  Dandridge,  98  Ark.  38,  638,  20  Pac.  294,  U  A.  S.  R.  327. 
136  S.  W.  800,  Ann.  Cas.  1D12D  1130,  20.  Honaker  v.  Board  of  Education, 
34  L.RJL(N.S.)  129  and  iiote;  In-  42  W.  Va.  170,  24  S.  E.  644,  57  A. 
dependent  School  Dist.  No.  5  v.  CoU  S.  R.  847,  32  L.R.A.  413. 

lins,  15  Idaho  535,  98  Pac.  857,  128  1.  Homung  v.  State,  116  Ind.  468, 

A.S.  R.  76;  Pickett  v.  School  Diat  19  N.  K  161,  2  L.R.A.  610. 

No.  1,  25  Wis.  551,  3  Am.  Bep.  105.  2.  Sylvester  v.  Webb,  179  Mass. 

17.  Hasaett  v.  Canoll,  85  Conn.  23,  236,  60  N.  E.  495,  62  UBJL  51B. 
81  Aa  1013,  Ann.  Cas.  19iaA  333; 
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the  contract,  bat  <m  the  principle  that  one  ought  to  pay  for  valuf^le 
benefits  recdved  *  Other  caeeB,  however,  hoh)  that  once  the  contract 
is  against  public  policy  it  is  absolutely  void,  and  ev&i  though  the 
district  accepts  the  benefit,  the  director  cannot  recover  compensa- 
tion.* Where  the  contract  is  expressly  prohibited  by  statute  there 
can  be  little  doubt  that  the  district  cannot  be  compelled  to  pay  even 
though  it  has  accepted  the  benefits.*  If  mon^  has  been  paid  by 
the  disbict  under  such  a  contract,  it  may  be  recovered  back,  and  LF 
the  properly  constituted  authorities  of  such  corporation  refuse  to 
bring  an  action  to  recover  back  the  money  so  illegally  paid,  an  action 
therefor  on  behalf  of  the  corp4»^on  may  be  maintained  by  any  tax- 
payer thereof.*  The  question  of  the  in^idity  of  such  contract  may 
be  raised  by  any  resident  or  taxpayer.*  In  order  that  a  contract  be 
invalid,  either  as  violative  of  public  policy  or  of  express  statutory 
provision,  the  officer  who  is  a  contracting  party  must  have  some  offieiat 
duty  to  perform  with  reference  to  such  contract;  if  it  is  entirely  out- 
side his  line  of  duties,  and  his  official  duties  do  not  in  any  way  con- 
flict with  his  interest  in  the  contract,  he  does  not  come  withLl  the 
inhibition  of  the  law,  and  the  contract  is  valid.* 

V.  School  Pbopbbtt 


In  Oeneral 

30.  Title  to  School  Property. — The  ownership  of  school  property  is 
generally  in  the  local  district  as  trustee  for  the  public  at.  large.  The 
legislature  may  control  or  dispose  of  this  property  without  the  con- 
sent of  the  local  bodies,  so  long  as  it  does  not  apply  it  in  contravention 
of  the  trust,  for  the  local  bodies  are  mere  agencies  of  the  state,  and 
there  is  no  contract  relation  between  them  and  the  state  to  protect 
them  in  the  enjoyment  of  their  property.*  Where  a  school  district 
is  iu  reality  the  owner  of  a  piece  of  land  which  it  occupies,  but  the 
record  title  is  in  another,  that  title  cannot  be  conveyed  or  encum- 
bered by  him.  The  occupation  of  the  land  for  school  purposes  con- 
stitutes notice  of  the  outstanding  rights  of  the  district  therein,  and 
they  cannot  be  divested.'*  The  occupancy  by  a  teacher  of  a  part  of 

3.  Smith  V.  Dandridge,  98  Ark.  38,  Notes:  34  L.R.A.(N.S.)  137;  Ann. 
135  S.  \V.  son,  Ann.  Cas.  1912D  U30,  Cas.  1912D  1132. 

34  L.R.A.(N.S.)  129  and  note.  6.  Independent  School  Dist  No.  6 

4.  Independent  Snliool  Dist.  No.  6  t.  Collins,  15  Idaho  535,  98  Pac.  857, 
V.  Collins,  15  Idaho  535,  08  Pac  857,  128  A.  S.  R.  76. 

128  A.  S.  R,  76.  7.  Note:  34  L.R,A.(N.8.)  141 

Notes:  Ann.  Cas.  19120  1133;  34  8.  Note:  34  L.R.A.{N.S.)  137,  139. 

L,R.A.(N.S.)  132.  9.  Pearson  v.  State,  56  Ark.  148,  19 

5.  Independent  School  Dist.  No.  5  S.  W.  499,  35  A.  S.  R.  OL 

v.  Collins,  15  Idaho  535,  98  Pac.  857,  10.  Everts  v.  Rose  Grove  Diat.  Tp., 
128  A.  S.  R.  7&  77  la.  37, 41 N.  W.  478, 14  A.  8.  R.  2G4. 
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a  schoOlhouse  as  a  residence  for  the  purpose  of  better  enabling  him 
to  perform  his  duties  as  teacher  does  not  make  him  a  tenant  of  the 
school  dutrictf  but  his  occupancy  is  the  occupancy  of  the  district 
In  such  case  if  the  teacher  holds  over  without  right  for  a  sutHcient 
length  of  time  to  imply  an  intentional  acquiescence  in  the  occupancy 
on  the  part  of  the  district  he  becomes  a  tenant  at  sufferance.'* 

31.  Acquisition  of  Property  by  Eminent  Domain, — The  necessity  of 
the  power  of  eminent  domain  in  connection  with  the  public  school 
system  is  so  obvious  that  its  propriety  almost  "goes  without  saying." 
There  can  be  no  question  but  that  land  taken  by  right  of  eminent 
domain  for  the  purpose  of  common  schools  is  tcdcen  for  the  public 
use.**  As  is  the  usual  rule  in  cases  of  eminent  domain,  land  so 
taken  for  school  purposes  does  not  vest  the  fee  in  the  district,  but 
only  the  right  to  use  and  occupation  of  the  laud  for  school  purposes.'* 
The  amount  of  land  which  may  be  taken  is  not  limited  to  that  needed 
for  tiie  8cho(^house  itself,  but  may  include  such  additional  amount 
as  is  necessary  for  its  reasonable  use  as  such,  and  land  taken  for  a 
playground  in  conjunction  with  a  school  may  be  as  essential  as  land 
for  the  schoolhouse  itself."  Even  though  there  is  no  right  of  emi- 
nent domain,  if  a  school  district  enters  on  land  under  belief  in  its 
right  so  to  do,  and  erects  a  schoolhouse  thereon,  the  owner  can  recover 
only  just  compensation  for  the  land  itself,  and  nothing  on  account 
of  the  schoolhouse.  This  is  on  the  theory  that  courts  of  equity  will 
compel  the  real  owner  to  make  allowance  for  permanent  improve- 
ments made  in  good  faith  by  a  pf^ty  lawfully  in  possession  under 
a  defective  title."  As  a  general  rule  it  is  held  that  the  legislature 
cannot  authorize  the  taking  of  property  by  eminent  domain  for  a 
private  school,  though  there  is  some  authority  to  the  contrary  in  the 
case  of  an  institution  not  conducted  for  profit.'^ 

32.  Land  Already  Devoted  to  Public  Use. — Of  course,  the  legislature 
may  expressly  authorize  lands  held  in  one  public  use  to  be  taken  for 
another  public  use.^*  And  if  so  authorized,  lands  already  devoted  to 
public  use  may  be  taken  for  school  purposes  by  eminent  domain. 
Such  legislative  auUiorization,  however,  will  be  strictly  construed  and 
limited  to  the  purposes  authorized,  and  it  has  been  held  that  legisla- 
tive permission  to  take  public  land  for  a  school  does  not  warrant  the 
erection  of  a  building,  a  large  part  of  which  is  to  be  used  for  admin- 

11.  School  Diat  No.  11  v.  Batsehe,  U.  S.  563,  10  S.  Ct  374,  33  U.  S.  (L. 
106'  Mich.  330,  64  N.  W.  196,  29  ed.)  740. 

L.R.A.  576.  17.  Note:  48  L.RA.(N.S.)  401. 

12.  Note:  48  Ij.R.A(N.S.)  486.  18.  HiggioaoD    v.   Boston  School 

13.  See  ExiNEHT  DouAnr,  toL  10,  House  Com'rs,  212  Mass.  683,  99  N. 
p.  52.  E.  623,  42  L.R.A.(N.S.)  216. 

14.  Note:  20  Ann.  Gas.  674.    And  Note:  48  L.R.A.(N.S.)  480. 

see  EuiNENT  Douaik,  vol.  10,  p.  89.  See  also  Euinent  Douaiit,  vol  10, 

16.  Note:  48  L.&A.(N.S.)  487.  p.  182. 
.  16.  Searl  y.  School  Dist  'No.  2,  133 
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istrative  offices  of  the  echool  board.  In  some  cases  it  has  been  broads 
ly  held  that  land  appropriated  to  one  public  use  cannot  be  diverted 
to  another  inconsietent  public  use  without  plain  and  explicit  legisla- 
tion to  that  end."  But  in  the  absence  of  legislative  sanction  the 
courts  will  generally  consider  the  relative  importance  and  the  neces- 
sities of  the  two  uses  generically,  the  extent  of  the  harm  to  be  done, 
accept  any  light  that  history  may  throw,  and  decree  accordingly.** 
Since  a  particular  location  is  not  usucdly  essential  for  school  pur- 
poses, as  a  general  rule  land  already  devoted  to  public  use  cannot, 
in  the  absence  of  express  authority,  be  taken  for  school  purposes  by 
eminent  domain.^  For  the  same  reason  land  devoted  to  educational 
purpose  may  generally  be  taken  under  eminent  domain  for  some 
other  public  use,  such  as  highways,  railroads,  etc.* 

33.  Location  of  Schools. — The  location  of  schools  is  very  generally 
left  entirely  to  the  local  authorities  and  the  courts  will  not  interfere 
with  their  action  in  this  regard  unless  clearly  arbitrary  and  unrea- 
sonable. The  courts  will  recognize  that  it  is  impossible  to  locate 
schools  so  as  to  be  equally  convenient  for  all  pupils,  and  it  is  no 
ground  for  complaint  against  the  schoolhouse  sites  selected  that  some 
pupils  will  be  compelled  to  travel  a  long  way  to  reach  them.*  Stat- 
utes r^tricting  schoolhouse  sites  have  been  held  to  be  inapplicable 
to  a  schoolhouse  already  in  existence,  since  otherwise  they  would  be 
unconstitutional  as  taking  property  without  due  process  of  law.* 

34.  Use  of  Property  for  Other  than  School  Purposes. — The  question 
whether  a  public  school  building  or  other  school  property  may  be 
used  for  other  than  school  purposes,  besides  depending  to  some  extent 
on  the  use  intended  to  be  imposed  on  it,  also  depends,  it  seems,  on 
the  extent  of  authority  granted  those  having  charge  or  control  of  the 
property.  For  instance  it  might  easily  be  argued  that  school  proper- 
ty over  which  municipal  corporations,  such  as  cities,  have  control 
might  be  used  for  a  purpose  which  would  be  wholly  unauthorized  or 
illegal  if  such  use  were  attempted  by  a  school  district,  whose  powers 
are  much  more  restricted  than  those  of  cities."  Unquestionably 
school  directors  have  no  authority  to  permit  schoolhouses  to  be  used 
for  any  purpose  interfering  with  their  use  as  sdiools,  and  any  con; 
tract  providing  for  such  use  is  void.*  But  it  is  a  matter  of  common 

19.  Higginson  v.  Boston  School  Note:  48  L.R.A.(N.S.)  490  et  aeq. 
House  Com'ra,  212  Mass.  583,  99  N.  3.  Cross  v.  Fisher,  132  Tenn.  31, 
E.  523,  42  L.R.A.(N.S.)  215.  177  S.  W.  43,  Ann.  Cas.  191GE  1092. 

20.  Easthampton  v.  County  Com'ra,  4,  Andrews  School  .Town  v.  Hieney, 
154  Mass.  424,  28  N.  E.  298,  13  L.B.A.  178  Ind.  1,  98  N.  B.  G28,  Ann.  Cas. 
157.  1915B  1136  and  note,  43  L.R.A.(N.&.] 

1.  Note:  48  L.R.A.(N.S.)  489.         1023  and  note. 

2.  Easthampton  v.  County  Com'rs,      5.  Note:  31  L.R.A.(N.S.)  588. 
154  Mass.  424,  28  N.  £.  298, 13  L.R.A.     6.  Cost  v.  Shinault,  113  Ark.  19. 


Ifi7. 


166  S.  W.  740|  Ann.  Cas.  19100  483 
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knowledge  that  many  quasi  public  xaes  are  made  of  the  school  build- 
ings,^ and  according  to  one  tine  of  decisionB  school  authorities  are 
within  their  rights  in  granting  such  use,  provided  the  primary  use 
of  the  building  for  school  purposes  is  not  interfered  with,*  particu- 
larly where  the  funds  of  the  district  are  augmented  thereby.?  This 
right  has  been  said  to  depend  somewhat  on  conditions,  and  changed 
conditions  may  change  the  use  to  which  the  building  may  be  put'* 
Certain  it  is  that  a  statute  authorizing  the  directors  to  grant  the  tem- 
porary use  oi  public  schoolhouses  for  religious,  literary  or  oihei 
meetings  is  not  unconstitutional.'^  It  has  been  said  that  the  true 
distinction  drawn  in  the  authorities  is  this:  If  the  primary  object 
of  a  public  expenditure  is  to  subserve  a  [yublio  municipal  purpose,  the 
expenditure  is  legal,  notwithstanding  it  also  involves  as  an  incident 
an  expense  which  standing  alone  would  not  be  lawful.  But  if  the 
primary  object  is  not  to  subserve  a  public  municipal  purpose,  but 
to  promote  some  private  end,  the  expenditure  is  illegal,  even  though 
it  may  incidentally  serve  some  public  purpose.'*  But  another  line 
of  decisions  restricts  the  use  of  school  property  strictly  and  entirely 
to  school  purposes,  on  the  ground  that  money  raised  by  taxation  for 
one  purpose  cannot  be  used  even  indirectly  for  any  oUier.'*  A  tax 
cannot  be  levied  to  build  a  structure  for  a  private  use,  and  conse- 
quently these  courts  hold  that  a  tax  cannot  be  levied  to  build  a  school- 
house,  which  in  turn  is  used  for  other  purposes.  It  would  be  an  in- 
direct accomplishment  of  a  purpose,  the  direct  accomplishment  of 
which  is  illegal.'*  Under  these  extreme  decisions  it  is  held  that  it  is 
immaterial  whether  an  adequate  rental  is  received,  or  whether  there  is 
any  actual  interference  with  the  use  of  the  property  as  a  school,  or  any 
damage  done  to  the  property  by  the  use."  It  is  said  that  a  school 
board  has  no  power  to  go  into  business  to  raise  money  for  school 

and  note;  Jones  v.  Cody,  132  Bfieh.  13,  32  So.  901,  69  L.B.A.  723. 
92  N.  W.  495,  62  L.R.A.  160.  11.  Niehols  v.  School  Dixwtora,  98 

Kote:  33  LJt.A.  118  et  seq.  la  CI,  34  Am.  Rep.  160. 

7.  Cost  v.  Shinault,  113  Ark.  19,     12.  Note:  31  L.R.A.(N.S.)  580. 
16G  S.  W.  740,  Ann.  Gas.  1016C  483.     IS.  Spencer  v.  Joint  School  DisL 

8.  Cost  V.  Shinaalt,  113  Ark.  If),  No.  6,  15  Kan.  259,  22  Am.  Rep.  268; 
166  S.  W.  740,  Ann.  Gas.  1916C  483  Sngar  v.  Monroe,  lOS  La.  677,  32  So. 
and  note;  Sugar  v.  Monroe,  108  La.  961,  60  L.RA.  723. 

677,  32  So.  961^  59  L.R.A.  723;  Oott-  Note:  31  URA(N.S.)  589. 

lieb-Knabe'  Co.  v.  Macklin,  l69  Md.  14.  Spencer  v.  Joint  School  BisL 

42D,  71  Atl.  949,  16  Ann.  Gas.  1092  No.  6,  15  Kan.  259,  22  Am.  Rep.  268; 

and  note,  31  L.R.A.(N.S.)  580.  Sugar  v.  Monroe,  108  La.  677,  32  So. 

Note:  31  L.R.A.(N.S.)  589.  961,  69  L.R.A.  723. 

9.  Cost  V.  Shinault,  113  Ark.  19,  16.  Spencer  v.  Joint  School  Dist. 
166  S.  W.  740,  Ann.  Cas.  1916G  483.  Na  6, 15  Kan.  259,  22  Am.  Rep.  26& 

10.  Sugar  V.  Monroe,  108  La.  677, 
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purposes.'*  The  only  proper  way  of  raising  such  money  is  by  tax»> 
tion."  The  courts  will  be  more  liberal  in  permitting  collateral  uses  of 
public  and  educational  advantage  such  as'  lectures,  entertainments, 
etc.,  than  in  permitting  those  uses  which  are  of  strictly  private  advan- 
tage, such  08  dances,  etc.'^  In  fact  in  a  few  jurisdictions  it  is  held  that, 
even  under  a  statute  authorizing  the  school  authorities  to  permit  the 
use  of  a  school  building  for  such  purposes  as  they  deem  proper,  they 
cannot  permit  its  use  for  any  private  purpose.**  This  is  on  the  theory 
that  funds  raised  by  taxation  for  a  certain  purpose  can  be  used  for  no 
other.''*  The  question  has  frequently  arisen  as  to  whether  the  school 
property  may  be  used  for  private  instruction.  8ome  cases  uphold 
such  use,  and  others  reject  it*  Unimproved  school  lands  are  subject 
to  the  same  restrictions  as  schoolhouses,  and  the  school  board  cannot 
permit  them  to  be  used  for  collateral  purposes,  even  though  profitable. 
This  is  on  the  grqund  that  school  boards  have  power  only  over  edu- 
cational matters,  and  so  have  no  power  to  lease  or  grant  school  prop- 
erty for  other  purpoees.'  School  officers  will  not  be  permitted  to  use 
school  money  to  erect  a  building  to  be  leased  for  collateral  purpo!>es, 
no  matter  how  remunerative  the  undertaking  promises  to  be.  Nor 
viW  they  be  permitted  to  include  in  the  plans  for  a  schoolhouse 
features  of  no  educational  advantage  and  intended  primarily  to  facil- 
itate the  leasing  of  the  property  during  nonschool  hours  for  collateral 
purposes.*  Illegal  collateral  uses  may  be  enjoined  at  the  suit  of  resi- 
dent or  taxpayers  of  the  district.* 

35.  Reversion  or  Forfeiture. — Where  land  is  granted  for  school  pur- 
poses, the  question  frequently  arises  as  to  whether  the  condition  of 
the  conveyance  has  been  broken  with  a  resulting  reversion  or  for- 
feiture. The  general  rule  is  that  a  construction  involving  a  forfeiture 
is  not  favored,  on  the  theory  that  since  the  deed  is  the  act  of  the 
grantor  it  will  be  construed  most  strongly  against  him.  The  recital 
in  the  deed  of  a  substantial  consideration  negatives  the  idea  of  a 
trust,  and  will  prevent  a  reverter,  unless  expressly  provided  for.*  In 
some  of  the  cases  it  is  held  that  where  the  condition  is  once  performed, 
it  is  satisfied  and  extinct.  And  the  subsequent  discontinuance  of  the 

16.  Sujrar  v.  Monroe,  108  La.  677,     1.  Note:  31  L.R.A.(N.S.)  692. 

33  So.  961,  59  "URA.  723;  Herald  v.  2.  Herald  v.  Board  of  Education, 

B(.ard  of  Education,  65  W.  Va.  765,  65  W.  Va.  765,  65  S.  E.  102,  31  UILA. 

6S  S.  E.  102,  31  L;R.A.(N.S.)  588.  (N.S.)  588. 

17.  Hei»ld  v.  Board  of  Education,  3.  Note:  33  L.R.A.  118  et  seq. 

6S  W.  Va.  765,  66  S.  E.  102,  31  L.B.A.  4.  Sugar  v.  Monroe.  108  La.  677, 

(NS  )  588  32  So.  961,  59  L.R.A.  723;  Herald  v. 

18  Note:    31    L.R.A.(N.S.)    689,  Board  of  Education,  65  W.  Va.  765, 

591  65  S.  E.  102,  31  L.R.A.(N.S.)  588. 

19.  Note:  Ann.  Caa.  1916C  487.  6.  McEIroy  v.  Pope,  153  Ky.  108, 

20.  Suf^  V.  Monroe,  108  La.  677,  154  S.  W.  903,  44  L.EJL(N^  )  1220 
32  So.  961,  59  L.R.A.  723.  and  not& 

Note:  Ann.  Caa.  19I6C  487. 
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use  will  not  work  a  reversion  or  forfeiture.'  Where  there  is  a  dedica- 
tion of  property  to  school  uses,  the  situation  is  different.  Where  the 
purposes  of  the  dedication  fail,  the  land  will  revert  Abandonment, 
in  law,  is  a  question  of  intention,  though  cessation  of  use  is  evidence 
of  abandonment.'  If  land  b  deeded  to  a  school  district  for  ^ecified 
school  purposes,  it  cannot  be  deeded  away  for  other  purposes,  and 
so  it  has  been  held  that  ground  deeded  for  use  as  a  public  school  can- 
not be  deeded  away  to  be  used  as  a  normal  school.^  The  owner  of 
lands  may  devote  and  dedicate  them  to  public  use,  and  it  is  now  well 
settled  law  that  a  dedication  of  lands  to  publk  use  does  not  require 
the  existence  of  a  corporation  in  which  to  vest  the  title.'  Such  a 
dedication  will  be  valid,  without  any  specitic  grantee  in  existence  at 
the  time  the  dedication  is  made.^'  The  public  is  an  ever  existing 
grantee,  capable  of  taking  a  dedication  for  public  uses.^^  And  if 
necessary  a  court  of  equity  will  appoint  a  trustee  to  hold  the  title.*' 
In  general  mere  statements  in  the  deed  that  the  property  is  conveyed 
for  school  purposes,  or  is  to  remain  for  such  purposes,  are  not  con- 
strued as  conditions  or  limitations  of  the  grant.*' 

36.  School  Lands. — In  many  states  there  are  what  is  commonly 
termed  "school  lands,"  the  proceeds  from  the  sale  of  which  can  be 
used  only  for  educational  purposes.**  These  lands  are  usually  the 
result  of  federal  grant,  and  the  distribution  of  the  fund  is  governed 
by  the  terms  of  the  act  granting  them."  In  such  case  each  territo- 
rial subdivision  is  entitled  to  its  shore  in  accordance  with  the  act,*' 
but  it  cannot  prevent  any  transfer  of  the  funds  to  other  agencies, 
provided  the  net  result  is  the  receipt  by  the  particular  subdivision 
of  at  least  as  much  money  as  it  was  entitled  to  under  the  act.*'  Such 

6.  Note:  44  L.R.A.(N.S.)  1225.  How.  56,  16  U.  S.  (L.  ed.)  256;  Davis 

7.  Note:  44  L.R.A.(N.S.)  1226.  v.  Indiana,  94  U.  S.  792,  24  U.  S.  (L. 

8.  Normal  School  Diet.  No.  3  ▼.  ed.)  320;  Uontana  v.  Rice,  204  U.  S. 
Painter,  102  Mo.  464,  14  S,  W.  938,  291,  27  S.  Gt.  281.  61  U.  S.  (L.  ed.) 


9.  Bailey  v.  EUbura,  10  Meta.  Co.,  243  V.  S.  415,  37  S.  Ct.  394; 
(UTass.)  176,  43  Am.  Dec.  423.  Churehill  t.  ICoise,  23  la.  229,  92  Am. 

10.  Bailey  v.  Eilbum,  10  Mete.  Dec.  422;  Jones  v.  Hickey,  80  Kan. 
(Mass.)  176,  43  Am.  Dec  423;  Normal  109,  102  Pae.  247,  133  A  S.  R.  190; 
School  District  No.  3  v.  Painter,  102  Imperial  Irrig^ion  Go.  v.  Jayne,  104 
Mo.  464,  14  S.  W.  938,  10  L.R.A.  493.  Tex.  396,  138  S.  W.  576,  Ann.  Gas. 

11.  McElroy  v.  Pope,  153  Ky.  108,  1914B  322;  Smith  v.  Mariner,  5  Wis. 
164  S.  W.  903,  44  UR.A.(N.S.}  1220  661,  68  Am.  Dec.  73. 

and  note;  Bailey     Kilbuzn,  10  Mete.  16.  See  Public  Lutds,  vol.  22,  p. 

(Masa.)  176,  43  Am.  Dec.  423;  Normal  337. 

School  Dist.  No.  3  v.  Painter,  102  Mo.  16.  Springfield  Tp.  v.  Quick,  22 

464.  14  S.  W.  938,  10  L.R.A  493.  How.  56, 16  U.  S.  (L.  ed.)  256;  Davis 

12.  Bailev  v.  Kilbnm,  10  Mete.  v.  Indiana,  94  U.  S.  792,  24  U.  S.  (L. 
(Mass.)  176,  43  Am.  Dee.  423.  ed.)  320. 

13.  Note:  44  L.R.A.{N.S.)  1222.  17,  Davis  v.  Indiana,  94  U.  S.  792, 

14.  Springfield  Tp.  v.  Quick,  22  24  U.  S.  (L.  ed.)  320. 


10  L.R.A.  493. 
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acts  of  Congress  are  not  violated  by  a  state  statute  distributing  edu- 
cational funds  uniformly,  but  providing  that  the  amount  which  a 
district  is  to  receive  under  the  federal  grant  shall  be  subtracted  from 
the  state  grant,  ^us  placing  districts  receiving  no  funds  from  the 
federal  act  on  an  equality  with  those  receiving  funds  therel^.**  A 
state  legislature  is  bound  by  the  state  constitution  in  dealing  with 
school  lands,  even  though  given  to  the  state  by  an  act  of  Congress.** 


37.  Taxing  Power  Generally. — ^The  education  of  children  is  now 
recognized  as  a  public  duly  and  as  a  proper  purpose  for  support  by 
taxation ;  but  the  power  to  tax  is  limited  to  the  support  of  public 
institutions.  There  can  be  no  tax  for  the  benefit  of  a  private  educa- 
tional institution,'*  and  an  act  authorizing  such  a  tax  is  unconstitu- 
tional.*  The  right  to  tax  for  school  as  well  as  for  other  purposes 
fundamentally  lies  in  the  stfUe  and  should  be  exercised  by  the  legis- 
lature,* The  right  to  levy  taxes  for  educational  puiposes  is  not  lim- 
ited to  the  lower  or  common  schools,*  but  extends  to  high  schools,* 
normal  schools,  and  other  institutions  of  higher  learning.*  In  some 
jurisdictions  the  taxes  and  other  revenues  raised  for  school  purposes 
are  kept  separate  and  distinct  from  the  other  taxes  raised  for  the  geti- 
eral  support  of  the  state  goremment;  and  where  such  is  the  case  the 
obligation  of  contracts  is  not  unconstitutionally,  impaired  by  an  act 
making  outstanding  tax  receivable  coupons  attached  to  bonds  of  the 
state  not  receivable  in  payment  of  school  taxes.* 

38.  Delegation  of  Power  to  District— The  right  of  taxation,  inhere 
ent  in  the  people,  has  been  vested  in  the  legislature  by  the  organic 
law.  It  may  be  stated  as  a  general  rule  that  this  sovereign  power  of 
taxation  is  incapable  of  being  delegated  by  the  legislature.^  There  is, 
however,  a  well  recognized  exception  to  the  rule  in  the  case  of  the 
minor  political  subdiviaiona  of  the  state,  or  their  appointed  agencies, 

18.  Springfield  Tp.  v.  Quick,  22  58  Pac.  959,  47  L.R.A.  67;  Atchison, 
How.  56,  16  U.  S.  (L.  ed.)  256.         etc.,  R.  Co.  v.  State,  28  Okla.  94,  113 

19.  Montana  v.  Rice,  204  U.  S.  Pac.  921,  40  L.R,A.(N.S.)  1. 

291,  27  S.  a.  281,  51  U.  S.  (L.  ed.)  Notes:  16  A.  S.  R.  368;  16  L.E.A. 
490.  (N.S.)  6L 

20.  State  v.  Freeman,  61  Kan.  90,     3.  Note:  14  L.R.A.  474. 

58  Pac.  959,  47  L.R.A.  67.  4.  State  v.  Freeman,  61  Kan.  90, 

Notes:  16  A.  S.  R.  368;  14  L.R.A.  58  Pac.  959,  47  L.R.A.  67. 

474.  Note:  14  L.R.A.  474. 

21.  CnrtisB  v.  Whipple,  24  Wis.  350,  5.  Note:  14  L.R.A.  474. 

1  Am.  Hep.  187.  6.  McGahey  v.  Virginia,  135  U.  S. 

Notes:  16  A.  8.  R.  370;  14  L.R.A.  662,  713,  10  S.  Ct.  972.  As  to  the  im- 


1.  Curtiss  V.  Whipple,  24  Wis.  350,  contracts  generally,  see  Constitdtion-, 
Am.  Rep.  187.  al  Law,  vol.  6,  p.  333  et  seq. 

S.  State  V.  Freeman,  61  Kan.  90,     7.  Note:  15  L.R.A.(N.S.)  6L 


VI.  Taxation 


474. 


pairment  of  the  obligation   of  state 
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"which  are  usually  vested  with  the  power  of  providing  revenue  to  defnqr 
the  expenses  of  the  local  governments  and  to  pay  for  local  improve- 
ments made  for  the  public  use  and  benefit,^  And  so  the  power  is  very 
generally  delegated  to  the  individual  school  districts  to  levy  taxes  with- 
in the  district  for  the  support  of  the  local  schools.'  The  decisions  as 
to  whether  a  state  may  delegate  to  school  districts  the  power  to  levy 
taxes  and  issue  bonds  for  their  corporate  purposes  are  in  apparent 
conflict. ^'^  But  the  conflict  is  not  as  serious  as  it  might  appear  at  first 
glance,  for  many  of  the  decisions  are  governed  by  ^e  peculiar  word- 
ing of  the  particular  state  constitutiona."  In  some  jurisdictions  it 
has  been  held  that  the  right  of  the  legislature  to  delegate  to  school 
districts  the  power  to  levy  taxes  must  be  found  in  the  constitution 
itself,  or  it  does  not  exist.**  The  weight  of  authority  is  to  the  effect 
that  when  there  is  no  provision  in  the  constitution  on  the  subject,  the 
legislature  has  power  to  make  a  school  district  a  taxing  district  and  to 
delegate  to  such  district  power  to  levy  and  collect  a  tax,  the  object  of 
which  is  the  raising  of  a  fund  for  school  purpose,"  and  that  the  legis- 
lature may  not  only  empower  school  districts  to  levy  a  tax,  but  may 
•compel  them  to  do  so,  even  without  the  consent  of  those  who  are  to 
be  taxed.^*  A  school  district  is  a  municipal  corporation  within  the 
meaning  of  the  rule  that  the  power  of  taxation  is  a  legislative  power 
which  cannot  be  delegated  except  to  municipal  corporations."  It  has 
been  held  that  the  citizens  of  a  district  may  be  taxed  to  support  a  state 
educational  institution  even  though  open  equally  to  all  residents  of 
the  state,  if  the  institution  is  so  located  as  to  give  special  advantage 
and  opportunity  to  the  readents  of  the  district.'*  In  some  cases  school 
taxes  are  collected  by  a  separate  agency  on  beludf  Of  the  school  district, 

8.  State  V.  FTMmaii,  61  Ean.  90,  12.  Notes:  74  Am.  Dee.  505:  8  Amu 
■58  Pae.  059, 47  L.R.A.  il.  Cas.  536. 

Note:  15  L.R.A.(N.S.)  61.  13.  State  v.  Freeman,  61  Kan.  90, 

See  also  MmridPAL  COsPOBiTIOire,  68  Pac.  959,  47  L.R.A.  67;  Anoeiated 
vol.  19,  p.  943.  Schoob  of  Independent  Diat.  No.  63  v. 

0.  State  v.  Fz«eman,  61  Kan.  00,  School  Diat.  No.  83,  122  Minn.  254, 
58  Pae.  959,  47  L.R.A.  67:  Smith  v.  142  N.  W.  325,  47  L.R.A.(N.S.)  200; 
Simmons,  129  Ky.  93,  110  S.  W.  336,  Smith  v.  RobersonTille  Graded  Sehool, 
130  A.  S.  R.  426;  Wilkinson  v.  Lord,  141  N.  C.  143,  63  S.  K.  524,  8  Ann. 
85  Neb.  136,  122  N.  W.  699,  24  L.B.A.  Caa.  520  and  note;  Atchison,  etc,  B. 
(N.S.)  1104;  Atchison,  etc.,  R.  Co.  Co.  v.  State,  28  Okla.  04.  113  Pan. 

T;,       ?So°!^?-     ^  P"- 021,  921. 40  l.r.a.(n.s.)  i. 

40  L.R.A.(N.S.)  1;  Mmainger  v.  Rau,  g         Cas.  538 

236  Pa.  St.  327,  84  Atl.  902,  Ann.  Vd  cVff^                  ri  r-.„  on 

Caa.  19130  1324  School  Diat  No.  21  ®^^«o  /TTI  'fi7  ' 

V.  Fremont  Comity,  15  Wyo.  73,  86  ^^P^^"                     ^\    ^  ^  ^ 

Pai.  OA  11  Ann  Pm  lOiiB  l"'  Smith  T.  RobersonviUe  Graded 

NoS!:  16  A  S.  R  3M;'l5  L.R.A.  School,  141  N.  C.  143,  53  S.  E.  524,  8 

(N.S.)  62.  and  note;  Atchison, 

10.  Notra:  74  Am.  Dec.  595;  15  etc.,  Co.  v.  State,  28  Okla.  94,  113 
UR.A.(N.S.)  62,  8  Ann.  Caa.  535.  Pac.  921.  40  L.R.A.fN.S.)  1. 

11.  Note:  8  Ann.  Caa.  535.  10.  Ransom  v.  Rutherford  Comity^ 
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as  for  inrtoTice  a  city  or  town  including  the  a&me  territory.  In  such 
cape  I  he  agency  collecting  the  taxes  is  a  mere  trustee  of  the  fund  for 
the  honefit  of  the  district,  and  in  a  proper  proceeding  may  bo  com- 
pelled (0  account  for  the  same." 

39.  Taxation  to  Pay  Uoral  Claim. — moral  as  distinguished  from 
a  hpfll  cinim  against  a  school  district  is  aufRcient  to  support  a  statute 
ordering  the  district  to  le\7  a  tax  for  its  payment  If,  however,  there 
is  no  claim,  legal  or  moral,  such  a  statute  is  unconstitutional.  The 
legiiilatiire  may  make  inquiry  into  the  facts  and  recite  them  in  the 
statute,  but  such  recital  cannot  estop  the  district  from  disputing  them 
in  a  court  of  law  Where  the  facta  out  of  which  a  moral  (or  legal) 
obligation  is  claimed  to  arise  are  disputed,  the  contention  falls  within 
the  province  of  the  courts.**  The  district  itself,  it  seems,  may  use  school 
funds  to  pay  a  moral  claim,  and  the  right  is  not  at  all  affected  by  or 
dependent  on  a  legal  decision  as  to  the  validity  of  the  claim.  A  moral 
obligiUion  in  law  is  defined  as  one  "which  cannot  be  enforced  by 
action  but  which  is  binding  on  the  party  who  incurs  it,  in  conscience 
and  according  to  natural  justice." 

40.  Vote  of  Electors. — ^The  state  constitutions  and  statutes  very 
commonly  provide  for  a  vote  of  the  electors  on  school  tax  questions." 
In  such  a  case  the  vote  may  be  viva  voce,  or  in  any  recognized  man- 
ner in  tlie  absence  of  a  requirement  to  the  contrary,^  and  this  is  true 
even  though  tliere  be  a  constitutional  provision  that  "all  elections  by 
the  people  shall  be  by  ballot,"  for  sucti  provision  does  not  apply  to 
voting  by  the  electors  of  a  school  district  on  a  tax  question.*  A  majors 
ity  of  those  who  vole,  though  less  than  a  majority  of  those  actually 
present  at  the  meeting,  is  sutticicnt  to  carry  a  resolution  at  a  school 
meeting  under  a  statute  requiring  a  majority  of  the  inhabitants  en- 
titled to  vote.  This  is  on  the  tlieory  that  those  who  do  not  vote  should 
not  be  counted  at  all,  and  in  accordance  with  the  rule  of  the  common 
law  that  whenever  electou  are  present,  and  do  not  vote  at  ail,  they 
virtually  acquiesce  in  the  election  made  by  those  who  do.*  The  pow- 
er to  vote  a  tax  necessarily  implies  the  power  to  rescind  that  vote,  unless 

123  Tenn.  1,  .130  S.  W.  1057,  Ann.  218,  47  N.  W.  1001,  11  L.R.A.  354; 


17.  New  Orleans  v.  Fisher,  180  U.  81  N.  W.  584,  48  L.R.A.  635;  Crabb  v. 
S.  185,  21  S.  Ct  347,  45  U.  S.  (L.  ed.)  Celeste  Independent  Seliool  Dist,  105 


18.  Board  of  Education  t.  State,  61  1015B  1146  and  note^  89  Ii.R.A.(N.S.) 
Ohio  St.  631.  38  N.  E.  614,  46  A.  S.  R.  601  and  note. 

588,  25  UK.A.  770.   And  see  Mdnici-      1.  Seamun    v.   Banghman,  82  la. 
PAL  Corporations,  vol.  19,  pp.  724-  216,  47  N.  W.  1001,  11  L.R.A.  354. 
726.  2.  Seaman  v.  Baughman,  82  la.  216, 

19.  Bailev  v.  Philadelphia,  167  Pa.  47  N.  W.  1001.  11  L.K.A.  354. 

560,  31  All.'  025,  46  A.  S.  R.  601.  3.  Smith  v.  Proctor,  130  N.  Y,  319, 

SO.  Seaman  v.  Banghman,  82  Ll  29  N.  E.  312,  14  UU.A.  4U3. 


Cas.  1012B  1356. 


Hibbs  V.  Adams  Dist.  Tp.,  110  la.  306, 


485. 


Tc-e.  lf)4,  146  S.  W.  528,  Ann.  Caa. 
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by  so  -doing  some  vested  rights  are  interfered  with  *  Where  there 
is  a  constitutional  provision  requiring  consent  by  the  electors,  a  tax 
properly  voted  by  the  taxpayers  of  a  school  district  cannot  be  extended 
over  territory  added  to  the  district  after  the  vote  waa  taken,  without 
giving  the  taxpayers  of  such  addition  an  opportunity  to  adopt  or  reject 
it  in  the  manner  provided  by  the  constitution,  if  the  proceedings  for 
the  addition  of  the  territory  did  not  meet  the  constitutional  require- 
ments for  the  adoption  of  the  tax  *  And  the  situation  is  not  chuiged 
by  the  fact  that  the  territory  was  added  to  the  school  district  on  peti- 
tion of  a  majority  of  the  taxpayers  of  the  annexed  territory  after  the 
tax  had  been  voted.*  But  the  situation  is  otherwise  in  cases  where  no 
such  constitutional  provision  exists.'  And  generally  speaking,  where 
the  boundaries  of  a  school  district  are  legally  extended  the  added  terri- 
tory becomes  subject  to  the  same  obligations  as  the  other  territory  in 
the  district.*  It  is  not  necessary  that  a  site  for  a  new  schoolhouse 
should  be  secured  before  voting  a  tax  for  its  construction.* 

41.  Assessment  of  Tax. — Since  a  school  district  is  a  corporation  witii 
a  separate  entity  -apart  from  its  officers,  a  tax  authorized  by  one  board 
may  be  assessed  and  collected  by  its  successors.**  A  statute  requiring 
the  assessment  of  a  tax  within  a  fixed  time  after  the  certification  to  the 
assessor,  in  the  absence  of  negative  words,  is  directory  merely,  and 
does  not  preclude  its  assessment  after  the  expiration  of  the  time  fixed.*' 
If  the  first  assessment  of  a  tax  is  illegal,  the  assessors  or  their  successors 
may  make  a  new  assessment"  The  assessment  book  is  prima  facie 
evidence  not  only  of  the  assessment  of  all  taxes  and  of  their  amount, 
but  also  of  the  fact  that  all  forms  of  law  in  relation  to  the  assessment 
and  levy  have  been  complied  with  and  consequently  of  their  validity.** 
Failure  of  an  assessor  to  assess  on  an  individual  a  school  district  tax 
does  not  invalidate  the  assessment  as  to  other  persons.*^  Where  there 
is  failure  to  collect  school  tax  during  the  year  in  which  it  is  levied, 
the  power  and  authority  conferred  by  the  warrant  do  not  expire  with 
the  year.  If  the  warrant  first  issued  be  lost,  its  place  may  be  supplied 

4.  Hibbs  V.  Adams  Dist.  Tp.,  110  la.  Am.  Dec.  13L 

306,  81  N.  W.  584,  48  L.R.A.  535.  H-  Pond  v.  Negrus,  8  Mass.  230,  3 

6.  Crabb    V.  Celeste    Independent  Am.  Dee.  131;  WilUams  v.  Schwrt 

School  Dist,  105  Tex.  194,  146  8.  W.  Dist.  No.  1,  21  Pick.  (Mass.)  75,  32 

628,  Ann.  Cas.  1915B  1146  and  note,  Am.  Dec.  243. 

39  L.R.A.(N.S.)  601  and  note.  12.  Pond  v.  Negua,  3  Mass.  230,  3 

6.  Note:  39  L.RA.(N.S.)  602.  Am.  Dec.  131.  .  ^  ^  ,  ^    ^  _^  n 

7.  Notes:  39  L.R.A.(N.S.)  602;  13.  San  Gabnel  Val.  Land,  etc.,  Co. 
Aim.  CiTmSB  1152.  Witmer,  96  Cal.  623,  29  Pae.  fiOO, 

8.  Note:  Ann.  Cas.  1915B  1152.  31  Pac.  588,  18  L.R.A.  465. 

9.  Seaman  v.  Bangbman,  82  la.  216,  14.  WiUiams  v.  School  Diat  No.  1, 
47  N.  W.  1091,  11  L.B.A  354.  21  Piok.  (Mass.)  76,  32  Am.  Deo.  243, 

10.  Pond  V.  Negos,  3  Mass.  230,  3 
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by  a  new  one,  and  such  warrant  protects  not  only  the  secretory  to  whom 
it  was  issued,  but  also  his  successor  in  office.^* 

42.  Constitutioiial  Limitation  on  Power  to  Tax. — Constitutional 
and  statutory  limitations  on  the  amount  of  tax  which  may  be  levied 
by  a  district  for  school  purposes  are  very  general.^*  But  these  limitar 
tions  on  the  taxing  power  should  be  construed  with  other  provisions 
relating  to  the  public  school  system  when  that  course  is  necessary  in 
Drder  to  prevent  one  clause  of  the  oonstituti(m  from  nullifying  an- 
other. Accordingly  where  there  are  explicit  oonstituUonal  provisions 
for  the  establishment  of  free  public  schools  with  a  command  that  they 
shall  be  kept  open  at  least  four  months  in  each  year,  and  that  the  legis- 
lature shall  provide  Uierefor  by  taxation  or  otherwisej  it  has  been  held 
that  the  Umitaiion  does  not  apply  to  the  amount  necessary  to  keep 
the  schools  open  for  four  months  in  any  one  year.*'  If,  under 
statutory  provisions,  taxes  levied  for  school  purposes  and  for  school 
building  purposes  cannot  be  commingled,  nor  taxes  levied  for  one 
purpose  applied  to  the  other,  items  for  educational  purposes  improp- 
erly incliided  in  the  tax  levy  for  school  building  purposes  cannot  be 
held  valid,  though  the  whole  tax  levied  does  not  equal  the  amount 
authorized  to  be  levied  for  either  purpose  alone." 

43.  Taxes  Collected  by  Mistake. — Where  ouf)  school  district  collects 
by  misAake  taxes  on  lands  lying  in  another  district,  ^e  latter,  if  it 
can  recover  from  the  former  at  all,  cannot  recover  more  than  the 
amount  it  would  have  received  had  there  been  no  mistake.  So  where 
the  rate  of  taxation  in  the  former  district  is  greater  than  the  rate  in 
the  latter,  the  excess  collected  cannot  be  recovered  by  the  latter,  dis- 
trict, nor  can  it  recover  at  all  if  the  full  amount  of  the  levy  made  by 
it  on  the  lands  in  question  has  been  received.  Nor  can  the  taxpayer 
himself  recover  from  the  district  which  he  has  paid  by  mistake  where 
the  books  were  open  to  inspection  and  he  had  full  means  whereby  to 
ascertain  the  facts.  To  warrant  a  recovery  in  such  case  by  the  tax- 
payer, the  tax  must  have  been  illegal  and  void  and  paid  under  com- 
pulsion.** 

44.  Preventing  niegal  Tax.— An  action  does  not  lie  in  the  name  <d 
the  state  for  an  injunction  to  restrain  the  collection  of  a  tax  levied 
to  pay  void  bonda  issued  by  a  school  district   The  individual  tax- 

16.  Higgins  v.  Reed,  8  la.  298,  74  lU  K.  C.  678, 16  S.  E.  621, 18  L.R.A. 


16.  Kenmore  School  Dist.  No.  28  18.  Knopf  t.  People,  186  lU.  20,  67 
Cole,  36  N.  D.  32,  161  N.  W.  642,  N.  E.  22,  76  A.  S.  R.  17. 


17.  Collie  V.  Franklin  County,  145  160  III  27%  43  N.  £.  346,  31  UBA. 
N.  C.  171,  59  S.  £.  44,  overmling  329. 
Board  of  Education  v.  Bladra  Conn^, 


Am.  Dec.  305. 


850. 


L.R.A.1917D  516. 


19.  Walser  t.  Board  of  Education, 
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payers  are  the  proper  persons  to  sue.**  It  has  been  held  that  equity 
will  not  interfere  to  prevent  the  collection  of  a  tax  on  the  ground 
of  irregiilnritics,  the  proper  remedy  being  at  law.'  But  any  taxpay- 
er has  siifticient  interest  to  maintain  a  bill  to  enjoin  the  issuance  of 
school  Innds  which  would  create  an  illegal  debt.*  In  one  cose  it 
was  bold  wbere  a  statute  provided  for  the  formation  of  a  school  tax 
district  on  petition  of  a  certain  proportion  of  the  freeholders,  approved 
by  the  board  of  education  and  ratified  by  the  electors  at  an  election 
duly  held,  a  person  interested  may  secure  an  injunction  to  prevent 
the  levying  of  the  tax  on  the  ground  that  the  petition  was  not  signed 
by  tlie  requisite  number  of  freeholders,  notwithstanding  the  fact  that 
the  board  of  education  has  ai)f>roved  and  the  electors  have  sanctioned 
it.  In  such  cflise,  in  dclcrmining  the  requisite  number  of  freehold- 
ers, women  and  nonresident  taxpayers  siiould  be  excluded.*  A 
full  discussion  of  the  remedies  for  a  wrongful  exercise  of  the  taxing 
power  uiay  be  found  in  another  place* 


45.  Legislative  Control. — ^Tho  creation  of  a  fund  for  the  promotion 
and  nuiintcnnnce  of  a  common  or  public  school  system  is  provided 
for  by  the  constitutions  and  statutes  of  the  various  states.*  The  Icgis- 
lature  is  generally  given  eontplete  authority  over  such  fund  subject 
only  to  constitutional  provi:tions  designed  to  protect  and  hold  it  in- 
tact for  tlic  purposes  for  w-liich  it  is  created,  and  accordingly  it  may 
designate  the  functionaries  through  whom  the  funds  may  be  dis- 
tributed, and  may  ascertain  the  boHis  on  which  such  di^stribution  may 
be  nuidc,  but  no  speciKc  appropriation  by  the  legislature  is  necessary 
each  fiscal  year,  for  the  funds  being  pet  aside  for  one  purpose  there 
is  what  might  be  termed  a  const itutio mil  appropriation.*  The  legis- 
lature bus  the  right  to  control  tlie  funds  raised  in  the  separate  dis- 
tncts  by  taxation,  and  may  appropriate  the  same  without  the  ton- 
sent  of  the  local  bodies,*  even  thougli  in  so  doing  some  of  the  funds 
raised  by  tu.xution  in  one  distrii  t  urc  diverted  to  the  use  of  other  di&- 
tricis,'*  but  it  may  not  divert  them  to  oilier  tlum  school  u^* 

20.  State  t.  Meldughllii,  15  Eon.  Note:  Ann.  Caa.  1917C  817. 

228.  22  Aui.  Keji.  2U4.  6.  Dickinson    v.   Edmoudson,  120 

1.  Meis  V.  Andenon,  23  III.  403,  70  Ark.  80,  178  8.  W.  U30,  Ann.  Cub. 
Am.  Deir.  704.  1U17C  013. 

2.  Nine:  30  L.R.A.(X.S.)  7.  7.  Peonon  v.  State,  50  Ark.  148, 10 

3.  Gill  V.  Board  uf  Ctiin'rs.  100  N.  S.  \V.  mt,  35  A.  S.  U.  »1:  Stale  v. 
C.  17(f.  70  S.  B.  203,  43  L.U.A.(N.S.)  Hauge,  37  N.  D.  683,  1G4  N.  W.  289, 


5.  KrltiKil  Ui»t.  No.  20  V.  Brvan.  51  104  N.  W.  289,  L.R.A.ini8A  522. 
Wiish.  4*Mi,  00  Pao.  28,  20 'L.R.A.     9.  Penraon  v.  State,  50  Ark.  148, 19 
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20^  iirid  iinlfc 
4.  See  Taxatiow. 


L.lt.A.II)18A  522. 
8.  State  V.  Uauge,  37  N.  D.  683, 


(N.S.)  1U;J3. 


S.  W.  400,  35  A.  S.  R.  01. 
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46.  Distribution;  Investment. — The  legislature  must  distribute  the 
school  funds  uniformly.  It  cannot  select  an  arbitrary  basis  for 
the  disbursement  of  the  funds,  but  must  do  so  on  some  just  basis 
rehitinj;  either  to  the  scholastic  population  or  the  general  population 
of  each  locality  or  the  amount  of  taxes  paid,  or  some  such  equal  and 
uniform  basis  of  distribution.  So  the  taking  of  funds  to  build  high 
schools  in  certain  localities  without  establishing  a  uniform  system 
has  been  held  discriminatory  and  unconstitutional.*'*  The  statutes 
of  many  jurisdictions  require  the  school  fund  to  be  apportioned  on 
the  basis  of  the  number  of  children  of  school  age  in  a  particular  dis- 
trict or  municipality.  These  statutes  usually  require  the  taking  by 
designated  officers  of  a  census  or  enumeration  of  such  children,  and 
the  question  has  arisen  at  times  as  to  whether  the  officer  in  char^ 
of  the  school  fund  is  concluded  by  the  census  and  must  distribute 
the  moneys  in  accordance  therewith.  In  some  coses  it  has  been  held 
that  the  taking  of  the  census  is  a  quasi  judicial  act  which  cannot  be 
questioned  in  a  collateral  proceeding,**  while  other  cases  lay  down  the 
rule  Uiut  the  officer  holding  the  fund  may  refuse  to  pay  it  out  in  ac- 
cordance with  the  census  figures  on  the  ground  that  they  are  fraudu- 
lent'* In  some  jurisdictions  there  are  constitutional  provisions 
tiiat  school  funds  may  be  loaned  or  invested  in  United  Statra  and 
state  bonds.  In  such  cases  the  question  has  arisen  as  to  the  right 
to  deposit  such  funds  in  banks.  It  has  been  held  that  if  such  deposit 
is  of  the  ordinary  kind,  bearing  interest  and  subject  to  check,  the 
money  is  loaned  or  invested  contrary  to  the  constitutional  provi- 
sion, for  a  deposit  is  strictly  a  bailment,  involving  the  return  of  the 
identical  moneys  deposited." 

47.  Trust  Funds. — School  funds  are  held  to  be  trust  funds  for  edu- 
cational purposes.**  Such  funds  do  not  belong  to  the  district  or  to 
the  officers  of  the  district,  but  are  merely  held  by  them  in  trust  for 
the  public.**  The  courts  will  not  permit  school  funds  to  be  diverted 
to  other  even  though  closely  kindred  uses,  no  matter  how  merito- 
rious the  project  may  appear  to  be  either  in  its  practical  or  ethical  or 

10.  Dielcinson  v.  Edraondaon,  120  661.  70  8o.  657,  UR.A.lftlGD  00  and 
Ark.  8U.  178  S.  W.  030,  Ann.  Cas.  note;  Luchini  v.  Pulice  Jury,  126  Ia 


11.  StAte  T.  Evans,  240  Mo.  05,  145  Whittaker  v.  Salem,  216  Mass.  483, 
8.  W.  4U,  Ann.  Cas.  Ufl3B  1262  and  104  N.  E.  350,  Ann.  Cas.  lUlSB  794; 


12.  Noro:  Ann.  Cas.  1813B  1270.  162  K.  W.  630,  L.R.A.ini7R  331  and 

13.  Sti.te  V.  Bartley,  30  Neb.  353,  note;  Mahon  v.  Board  of  Education, 
58  N.  W.  172,  23  UR.A,  67.  171  N.  Y.  263,  68  N.  E.  1107,  b«  A. 

14.  Co«t  V.  Shinault,  113  Ark.  lb,  3.  R.  810;  Finch  v.  Board  of  Educv 
166  S.  W.  740,  Ann.  Cas.  lOld'C  48:1;  tion.  30  Ohio  St.  37,  27  Am.  Rep.  414. 
Dickinson  v.  Kdinondson,  ISO  Ark.  80,  16.  Pearson  v.  State,  56  Ark.  148, 
1V8  S.  W.  030,  Ann.  Caa.  igi7C  013  10  S.  Vf,  400,  35  A.  S.  B.  OL 

and  note;  McKinnon  v.  State,  70  Fla. 

B.CUVoLXXIV.— 38.  503 


1917C  (113, 


072,  53  So.  68,  21  Ann.  Cas.  SO; 


note. 


Smith  V.  Hiilovtehinor,  101  Neh.  248, 
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sentimental  aspecta.**  Even  the  legislature  itself,  the  fountain  head 
of  matters  educational,  cannot  divert  school  funds  to  other  uses.'^ 
School  funds  can  be  expended  by  local  bodies  only  for  purposes 
authorized  by  statute  either  expressly  or  by  necessary  implication.'* 
In  determining  to  what  uses  they  may  be  put,  however,  the  courts 
will  regard  the  spirit  of  the  law  and  the  purpose  intended  to  be 
accomplished,  as  well  as  the  letter.  So  it  has  been  held  where  a 
school  board  is  authorized  to  spend  the  funds  to  provide  suitable 
schoolhouses  that  they  may  be  expended  in  the  purchase  of  land 
on  which  a  schoolhouse  is  to  be  erected,  since  the  acquisition  of  the 
land  is  a  necessary  precedent  to  the  erection  of  the  building.  And 
it  has  been  held  that  the  expenses  of  school  officers  in  attending  edu- 
cational conventions,  even  though  such  attendance  be  highly  desir- 
able and  instructive,  cannot  be  paid  from  the  school  funds.'  Where  the 
law  provides  for  separate  funds  for  building  and  for  general  school  pur- 
poses, each  fund  is  earmarked  with  a  trust  for  the  particular  purpose 
for  which  it  is  raised,  and  they  cannot  be  commingled  or  used  inter- 
changeably.* School  funds  cannot  be  used  in  payment  of  rewards  for 
detection  of  violators  of  the  law.' 

48.  Nature  of  Trust — School  funds  are  not  only  impressed  with 
a  general  educational  trust,  but  in  many  cases  they  are  impressed 
with  a  special  trust  limiting  their  use  to  special  educational  8j)heres, 
and  in  such  case,  of  course,  they  can  be  used  for  no  other.  Thus  it 
is  generally  held  that  normal  schools  are  not  a  part  of  the  public 
or  common  school  system  and  it  is  therefore  beyond  the  power  of 

16.  Cost  V.  Shinault,  113  Ark.  19,  scope  and  stereoscopic  views. 
166  S.  W.  740,  Ann.  Cas.  1916C  483;  1/.  Dickinson  v.  Edmondson,  120 
Dickinson  v.  Edmondaon,  120  Ark.  80,  Ark.  80,  178  S.  W.  930,  Ann.  Cas. 
178  S.  W.  930,  Ann.  Cas.  1917C  913  1917C  913  and  note;  Mahon  v.  Board 
and  note;  McKinnon  v.  State,  70  Fla.  of  Education,  171  N.  Y.  263,  63  N  E. 
561,  70  So.  557,  L.R.A.1916D  90  and  1107,  89  A.  S.  R.  810. 
note;  Luchini  v.  Police  Jury,  126  La.  18.  Shanklin  v.  Boyd,  146  Ky.  460, 
972,  53  So.  68,  21  Ann.  Cas.  59;  Whit-  142  S.  W.  1041,  38  L.R.A.(N.S.)  710; 
teker  v.  Salem,  216  Mass.  483,  104  N.  Smith  v.  Holovtchiner,  101  Neb.  248, 
E.  359,  Ann.  Cas.  1915B  794;  Smith  162  N.  W.  630,  L.R.A.1917E  331  and 
v.  Holovtchiner,  101  Neb.  248,  162  N.  note;  State  v.  Board  of  Education,  71 
W.  630,  L.R.A.1917E  331  and  note;  W.  Va.  52,  76  S.  E.  127,  Ann.  Cas. 
Mahon  v.  Board  of  Education,  171  N.  1914B  1238. 

Y.  263.  63  N.  E.  1107,  89  A.  S.  R.  19.  State  v.  Board  of  Edneation,  71 
810;  Finch  v.  Board  of  Education,  30  W.  Va.  52,  76  S.  E.  127,  Ann.  Cas. 
Ohio  St.  37,  27  Am.  Rep.  414.    In  1914B  1238. 

School  District  No.  29  v.  Perkins,  21  1.  Smith  v.  Holovtchiner,  101  Neb. 
Kan.  536,  30  Am.  Rep.  447,  it  was  held  248,  162  N.  W.  630,  L.R.A.1917E  331 
that  under  a  statnte  authorizing  school  and  note. 

district  boards  to  provide  "necessary     2.  Knopf  v.  People,  185  111.  20,  57 
appendages"  for  schoolhouses  during  N.  E.  22,  76  A.  S.  R.  17. 
the  time  that  schools  are  taught,  there     3.  Luchini  v.  Police  Jury,  126  La. 
is  no  authority  to  purchase  a  stereo-  972,  53  So.  68,  21  Ann.  Cas.  69. 
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the  legislature  to  appropriate  any  part  of  tfae  common  school  fund 
for  the  establishment  or  maintenance  of  such  a  school.*  But  normal 

schools  are  public  institutions  and  may  be  properly  financed  by  the 
state  from  other  funds,'  or  by  governmental  subdivisions  of  the 
state,*  as  may  any  other  educational  institutions  of  a  public  nature.^ 
So  it  has  been  held  that  a  municipal  corporation  may  devote  its 
funds  to  erecting  a  building  in  which  a  tephnical  school  endowed 
by  private  bequest  is  to  be  conducted,  if  the  provisions  of  the  bequest 
are  such  as  to  render  it  a  public  institution.^  In  fact  some  state  con- 
stitutions expressly  provide  for  the  establishment  of  normal  schools 
or  other  institutdons  of  higher  learning  as  part  of  the  public  educar 
tional  system.*  A  high  school  is  a  part  of  the  common  school  sych 
tem,  and  public  school  funds  may  be  appropriated  to  the  support 
of  schools  of  that  grade.^**  Funds  raised  for  the  support  of  primary 
schools  may  be  spent  in  support  of  kindergartens,  for  the  phrase  "pri- 
mary school"  has  been  held  to  include  such  institutions.  And  this 
is  true  although  when  the  money  was  raised  by  tax  the  kindergarten 
had  no  existence  in  the  schools  of  the  district.^^ 

49.  Private  and  Sectarian  Schools. — A  private  school  is  no  part  of 
the  common  school  system,  and  an  appropriation  by  the  legislature 
of  money  from  the  school  fund  in  aid  of  a  private  school  is  uncon- 
stitutional.** Nor  is  the  maintenance  of  a  private  school  a  public 
purpose  so  as  to  justify  the  expenditure  of  any  public  money  in  its 
support.^*  Even  the  fact  that  a  public  school  building  is  not  suffi- 
cient in  size  to  accommodate  all  the  children  does  not  operate  to 
give  the  legislature  the  power  to  appropriate  public  school  funds  in 
aid  of  a  private  school.**  Appropriations  from  the  public  school 
fund  in  aid  of  schools  maintained  by  a  religious  sect  are  generally 
held  to  be  contrary  to  the  constitutional  provisions'  protecting  the 
public  school  fund,  and  therefore  void.**  Thus  an  agreement  where- 

4.  Pearson  v.  State,  56  Ark.  148, 19  10.  Dickinson  Edmondson,  120 
S.  W.  409,  35  A.  S.  91;  Dickinson  Ark.  80,  178  S.  W.  930,  Ann.  Cas. 
V.  Edmondaon,  120  Axk.  80, 178  S.  W.  1917C  913  and  note;  Richards  v.  Ray- 
930,  Ann.  Cas.  1917C  913  and  note;  mond,  92  DI.  612,  34  Am.  Rep.  151. 
School  Dist.  No.  20  v.  Bryan,  51  11.  Sinnatt  v.  Golombet,  107  CaL 
Wash.  498,  99  Pa&  28,  20  L.R.A  187,  40  Pae.  329,  28>  L.R.A.  694. 
(N.S.)  1033.  11  People  v.  Fitch,  154  N,  Y.  14, 

5.  Ransom  Rntherford  Connty,  47  N.  E.  983,  38  LlR.A.  591;  Brooke 
123  Tenn.  1,  130  S.  W.  1057,  Ann.  Academy  Tniateea  v.  George,  14  W. 
Cas.  1912B  1356  and  note.  Ya.  411,  35  Am.  Rep.  760. 

Kote:  Ann.  Cas.  1913G  1234.  Note:  Ann.  Cas.  1917C  922. 

6.  Cox  T.  Com'rs,  146  N.  C.  548,  60     IS.  People  v.  Fitch,  154  N.  T.  14, 


7.  Note:  Ann.  Cas.  1913C  1234.  Whipple,  24  Wis.  350,  1  Am.  Rep. 

8.  Maz<7  V.  Oshkosh,  144  Wis.  238,  187. 

128  K.  W.  899,  1136,  31  L.R.A(N.S.}  14.  Note:  Ann.  Cas.  1917C  923. 

787  and  note.  15.  Cook  County  v.  Chicago  Indtu- 

0.  Note:  Ann.  Caa.  1912B  1365.  trial  School  for  Oxrisi  125  111.  540,  18 


47  N.  E.  983,  38  UR.A.  501;  Cnrtis  v. 
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by  public  school  pupils  are  taught  in  a  sectarian  school  and  tuition 
paid  for  them  out  of  the  public  school  funds  is  illegal.*'  In  deter- 
mining wliether  an  institution  is  sectarian  in  such  cases,  the  courts 
will  look  behind  the  outward  appearance  and  secure  the  real  factd.*' 
But  where  taxpayers  have  consented  for  a  long  term  of  years  to  the 
annual  appropriation  of  school  funds  in  aid  of  a  sectarian  institutjon 
they  will  not  be  permitted  to  maintain  an  action  to  compel  restitu- 
tion to  the  district  by  the  school  otficers,  or  by  the  recipient."  A 
school  conducted  in  connection  with  on  orphan  asylum  is  not  a  port 
of  the  public  school  sj'stem  and  an  appropriation  in  aid  of  audi  a 
school  from  the  public  school  fund  is  void.** 

50.  Teachers'  Pensions. — A  law  pronding  for  the  payment  of  pen- 
sions to  teachers  out  of  the  general  school  fund  or  providing;  for  a 
tax  to  raise  such  fund  is  constitutional,  on  the  theory  that  the  pen»on 
constitutes  part  of  the  consideration  for  the  services  which  they  ore 
to  render.***  Such  an  expenditure  of  funds  is  for  a  school  purpose.^ 
However,  an  act  has  been  held  unconstitutional  which  undertakes 
to  appropriate  money  for  the  payment  of  pensions  to  persons  who 
were  teachers  before  any  pension  system  was  provided  for,*  on  the 
ground  that  the  payment  of  money  under  such  circumstances  is  a 
mere  gratuity  and  constitutes  an  improper  diversion  of  school  funds 
from  tlicir  purpose,*  and  is  not  supported  by  even  a  moral  obligar 
tion.*  Other  cases,  however,  hold  such  an  act  constitutional  as  to 
all  who  render  service  after  its  passage,  whether  then  under  con- 
tract or  not,^  but  unconstitutional  ua  to  all  whose  term  of  service 
was  completed  before  its  passage.*  Even  Hncs  and  deductions  from 
teachers'  wages  cannot  be  ui-cd  for  such  purjiose,  for  they  are  public 
money,  and  so  under  the  same  protection  as  the  school  fund  proper.' 

N.  E.  183,  8  A.  S.  B.  386  and  note,  1     1.  State  v.  Hauge,  37  N.  D.  583,  164 


Notes:  16  UR.A(N.S.)  801;  Ann.  2.  Malion  v.  Board  of  EducatioDi 

Cas.  miSC  1234;  Ann.  Caa.  lUlTG  I'l  N.  Y.  263,  03  N.  £1  1107,  89  A  a 

923.  B.  810. 

16.  Note:  Ann.  Cas.  1917C  023.  Note:  34  L.R.A.(N.S.)  609. 

17.  Ctiok  County  v.  Chicago  Indus-  3.  Mahon  v.  Board  of  Education, 
trial  S.lmiil  fur  Girls,  126  lU.  &40,  18  171  N.  Y.  263,  03  N.  E.  1107,  80  A.  S. 
N.  B.  18J,  8  A  S.  B.  3S0,  1  L.B.A.  B.  8101 


18.  Domer  v.  School  Dist.  No.  6,  171  N.  Y.  263,  63  N.  E.  1107,  89  A.  S. 
137  Wis.  147,  118  N.  W.  353,  19  B.  810. 


20.  Mahon  v.  Board  of  ^duration,  7.  Mahon  v.  Board  of  Education, 

in  N.  Y.  2m,  63  N.  E.  1107,  89  A.  171  N.  Y.  263,  63  N.  E.  1107,  80  A.  a 

S.  B.  810;  State  v.  Hauge,  37  N.  D.  R.  810. 

583,  164  N.  W.  2S8,  Ji>B,.A,191«A  522  Note:  34  UBA.(N.8.}  609. 


L.R.A.  437. 


N.  \V.        L.H.A.1II18A  522  and  nota 


437. 


4.  Mahon  t.  Board  of  Education, 


l..R.A.(N.S.)  171  and  note. 
19.  Note:  Ann.  Cas.  1917C  924. 


5.  Note:  L.R.A.ini8A  627. 
G.  Note:  L.K.A.lfll8A  527. 


and  note. 
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51.  Payment  of  Couiuel  Fees^The  question  has  frequently  arisen 
aa  to  the  propriety  of  tlie  expenditure  of  school  funds  in  counsel 
fees.  Broadly  speaking  a  school  district  having  the  power  to  sue 
and  be  sued  may  employ  an  attorney  if  the  employment  is  necessary 
for  the  protection  of  the  public  interests  committed  to  it.  The  power 
to  employ  includes  the  power  to  compensate."  But  the  power  to 
employ  counsel  exists  only  where  a  public  interest  is  concerned  which 
the  board  is  charged  by  law  with  the  duty  to  protect and  of  course 
school  funds  cannot  be  used  to  pay  costs  or  counsel  fees  in  actions 
brought  ostensibly  in  relation  thereto,  but  in  reality  for  the  benefit 
of  private  persons.'"  The  question  usually  arises  and  is  most  diffi- 
cult  to  determine  where  statutes  exist  providing  that  some  legal  official 
shall  act  as  counsel  for  the  board.  If  the  statute  requires  such 
nfhcer  to  appear  for  the  district,  it  cannot  employ  another  in  his  place, 
if  he  is  able  and  willing  to  act,  though  it  may»  in  a  proper  case, 
employ  an  assistant  counsel ;  and  a  statute  permitting  the  employ- 
ment of  special  counsel  when  necessary  is  constitutional.'*  These 
decisions  depend  largely  on  the  local  statutes,  and  are  frequently  of 
little  value  as  authority  beyond  the  particular  jurisdiction."  Where 
a  school  district  is  expressly  authorized  to  employ  counsel  for  certain 
purposes  its  authority  will  be  limited  strictly  to  Uie  powers  granted.'* 

52.  Remedy  for  Wrongful  Use. — It  is  a  general  rule  that  for  wrongs 
against  the  public,  whether  actually  committed  or  only  apprehended, 
the  remedy,  whether  civil  or  criminal,  is  by  a  pr(^cution  instituted 
by  the  state  in  its  political  character,  or  by  some  officer  authorized 
by  law  to  act  in  its  behalfj  or  by  some  of  those  local  agencies  created 
by  the  state  for  the  management  of  such  of  the  local  affairs  of  the 
community  as  may  be  intrusted  to  them  by  law.  The  individual 
citizen  does  not  in  his  own  name  interfere  in  behalf  of  the  interest 
of  society,  but  society  acts  through  and  by  its  properly  constituted 
agencies.'*  But  a  taxpayer,  without  showing  a  special  private  interest, 
may  maintain  an  action  to  prevent  an  illegal  disposition  of  money 
of  a  school  district,'*  or  the  illegal  creation  of  a  debt  which  be,  with 
other  property  owners  and  taxpayers  in  such  municipality  or  dis- 

8.  Mollohan  v.  Cavender,  75  W.  Va.  499  and  notc^  L.B.AJ917D  248  and 
36,  83  S.  E.  78,  Ann.  Cas.  lOlfiA  499  note. 


9.  MoKinnon  v.  State,  70  Fla.  661,      13.  Mollohan  v.  Cavender,  75  W.  Va. 
70  Ho,  557,  L.R.A.1916D  00  and  nota.  36,  83  S.  E.  78,  Ann.  Cas.  1918A  499 
Notes:  UR.A.1917D  246;  Ann.  Cas.  and  note,  L.R.A.igi7D  248  and  note. 


10.  MflCinnon  t.  State,  70  Fla.  561,     15.  Note:  36  L.R.A.(N.S.)  16. 

70  So.  557,  L.R.A.1916D  90  and  note.     16.  Qreer  v.  Austin,  40  Okla.  113, 
Note:  Ann.  Cas.  19170  921.  136  Pae.  690,  51  L.RX(N^.)  336 

11.  MoHohan  v.  Cavender,  76  W.  and  note. 

Va.  30,  83  S.  E.  78>  Ann.  Gas.  1918A     Note:  36  LiLA.(KS.)  16. 
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and  note,  L.R.A.1917D  248. 
Note:  L.R.A.1917D  246. 


12.  Follmer  v.  State,  94  Neb.  217, 
142  N.  W.  908,  Ann.  Caa.  1914D  151. 


1917C  921;  Ann.  Cas.  1918A  503. 


14.  Note:  Ann.  Cas.  191BA  505. 
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trict,  may  be  compelled  to  pay.^^  The  liability  to  pay  taxes  in  itself 
constitutes  a  special  interest.*" 

53,  Donations  and  Subscriptions. — It  is  perfectly  proper  for  a  school 
board  to  receive  contributions  from  private  sources  toward  the  ex- 
penses incident  to  an  exercise  of  a  duty  proper  under  the  law,  and 
the  fact  .that  the  board  has  been  influenced  by  the  donation  to  some 
extent  in  the  manner  of  the  exercise  of  the  duty  does  not  render  its 
actions  void  as  being  contrary  to  public  policy.*  Subscriptions  to  a 
school  fund  are  binding  and  may  be  enforced  at  law,  and  an  assign- 
ment of  notes  given  therefor  to  a  college  having  power  to  receive 
the  fund  is  a  valid  transfer  of  the  notes.*  The  incurring  of  expenses 
by  a  school  district  as  the  result  of  a  promised  donation  is  a  sufficient 
consideration  '  and  so  is  the  subscriber's  share  of  the  public  good 
resulting  from  the  accomplishment  of  the  purposes  of  the  institution.* 

54.  Liability  of  Officer  for  Honey  Lost. — There  is  some  conflict  in 
the  decisions  as  to  the  responsibility  of  school  officers  and  their 
sureties  for  the  loss  of  school  moneys  without  negligence  or  fault  on 
the  part  of  the  officers.*  In  some  cases  the  rule  of  responsibility  of 
bailees  for  hire  has  been  applied,  exonerating  officers  who  have  been 
found  guiltless  of  negligence.*  Under  these  cases  the  officer  is  respon- 
sible only  for  the  exercise  of  good  faith,  diligence,  prudence,  and 
caution  for  their  safekeeping.'  This  measure  of  responsibility  is  not 
generally  accepted.  The  great  weight  of  authority  in  this  country 
will  sustain  the  general  proposition,  with  respect  to  the  liability  of 
such  officers  and  their  sureties  for  the  loss  of  public  mouey!^  that 
where  the  statute,  in  direct  terms  or  from  its  general  tenor,  imposes 

17.  Sugar  v.  Monroe,  108  La.  677,  3.  Kansas  City  School  Dbt.  v.  Sheid- 
32  So.  961,  69  L.B.A.  723;  Hannan  ley,  138  Mo.  672,  40  S.  W.  656,  60  A. 
T.  Board  of  Education,  25  Okla.  372,  S.  R.  576,  37  L.R.A.  406;  Burlington 
107  Pac.  646,  30  L.R.A.(N.S.)  214;  University  v.  Barrett,  22  la.  60,  92 
Gr«er  v.  Austin,  40  Okla.  113,  136  Am.  Dec.  376. 

Pac.  690.  51  L.R.A.(N.S.)  336  and  4.  Amhent   Academy   Trusteea  v. 

note;  Honaker  v.  Board  of  Education,  Cowls,  6  Pick.  (Mass.)  427,  17  Am. 

42  W.  Va.  170,  24  S.  E,  644,  57  A.  S.  Dec  387. 

R.  847,  32  L.R.A.  413.  6.  Board  of  Education  v.  Jewell,  44 

18.  Hannan  v.  Board  of  Education,  Minn.  427,  46  N.  W.  914,  20  A.  S.  R. 
25  Okla.  372,  107  Pae.  646,  30  L.R.A.  686;  State  v.  Powell,  67  Mo.  935,  29 
(N.S.)  214;  Greer  t.  Austin,  40  Okla.  Am.  Rep.  512;  Ward  v.  Colfax  Couu- 
113,  136  Pae.  590,  51  L.R.A.(KS.)  ty  School  Dist.  No.  15,  10  Neb.  293, 
336;  Honaker  t.  Board  of  Education,  4  N.  W.  1001,  35  Am.  Rep.  477;  State 
42  W.  Va.  170,  24  S.  E.  644,  67  A,  S.  v.  Copeland,  96  Tenn.  296,  34  S.  W. 
R.  847,  32  L.R.A.  413.  427,  54  A.  S.  R.  840,  31  L.R.A.  844. 

1.  Kansas  City  School  Dist.  v.  6.  Board  of  Education  v.  Jewell,  44 
Sheidley,  138  Mo.  672,  40  S.  W.  666,  Minn.  427,  46  N.  W.  914,  20  A.  S.  IL 
60  A.  S.  R.  676,  37  L.R.A.  406.  586. 

2.  Amherst  Academy   Trustees   v.  7.  State  T.  Copeland,  96  Tenn.  296, 


Cowls.  6  Pick.  (Mass.)  427,  17  Am.  34  S.  W.  427,  64  A.  S.  B.  840,  31 


Dee.  387. 


LJt.A.  844. 
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the  duty  to  pay  over  public  moneys  received  and  held  as  auch,  and 
no  condition  limiting  that  obligation  is  discoverable  in  the  statute, 
the  obligation  tlius  imposed  on  the  officer  will  be  deemed  to  be 
absolute,"  and  the  plea  that  the  money  has  been  stolen  or  lost 
,  vithout  his  fault  does  not  constitute  a  defense  to  an  action  for 
its  recovery ;  •  and  the  officer's  sureties  are  subject  to  the  same 
high  degree  of  responsibility.**  Under  such  drcumstancee  the  board 
of  education^  or  even  the  electors  themselves,  cannot  discharge  the 
officer  from  liability  and  assume  the  loss  for  Uie  district^  for  such 
action  would  be  purely  gratuitous  and  without  conedderatdon,**  though 
there  is  authority  to  the  e£Fect  that  the  legislature  may  by  special 
act  relieve  the  officer  of  this  UabiUty.*'  If  school  funds  are  wrong* 
fully  converted,  the  trust  will  pertain  to  them  and  they  can  be  fol- 
lowed as  long  as  they  can  be  identified,  and  the  fact  that  they  have 
been  confused  with  otiier  funds  does  not  necessarily  destroy  the 
right  to  follow  them ;  and  when  they  are  traced  into  the  assets  of  the 
imfuthful  trustee,  or  of  one  who  has  knowledge  of  the  character 
of  the  funds,  they  become  a  preferred  charge  upon  ^e  entire  assets 
with  which  they  are  mingled,  no  matter  whether  such  assets  con- 
sist of  money,  bills,  notes,  land,  or  other  assets.'*  The  measure  of 
the  officer's  responsibility  is  fixed  by  law,  and  not  merely  by  the 
terms  of  his  bond.'*  Where  a  second  bond  is  required  because  of 
the  insufficiency  of  the  first,  that  insufficiency  will  be  sufficient  con- 
ftideration  to  support  the  second.** 

55.  Liability  of  Bondsman. — A  bondsman  will  generally  not  be 
responsible  for  a  shortage  in  existence  at  the  date  of  the  bond,  but 
if  such  shortage  is  subsequently  made  up,  and  then  occurs  again,  the 
bondsman  will  be  responsible,  for  it  will  be  considered  a  shortage 
de  novo.'*  If  a  person  holds  a  public  office  for  two  or  more  successive 


8.  Pearson  v.  State,  56  Ark.  148,  19  10.  Board  of  Education  v.  Jewell, 
S.  W.  499,  35  A.  S.  R.  91;  Board  of  44  Minn.  427,  46  N.  W.  914,  20  A.  S. 
Education  v.  Jewell,  44  Minn.  427,  46  R.  586;  State  v.  Powell,  67  Mo.  935, 
N.  W-  914,  20  A.  S.  R.  586;  State  v.  29  Am.  Rep.  512. 

Powell,  67  Mo.  935,  29  Am.  Rep.  512;  11.  Board  of  Education  v.  Jewell, 

Ward  V.  Colfai  County  School  Dist.  44  Minn.  427,  46  N,  W.  914,  20  A.  S. 

No.  15,  10  Neb.  293,  4  N.  W.  1001.  35  R.  586. 

Am.  Rep.  477.    As  to  the  liability  ia  12.  Pearson  v.  State,  66  Ark.  148, 

general  of  public  officers  for  funds  in  19  S.  W.  499,  35  A.  S.  R.  91. 

their  hands,  see  Public  OmOEBS,  vol.  13.  Myers  v.  Board  of  Education, 

22,  p.  486  et  seq.  51  Kan.  87,  32  Pac.  658,  37  A.  S.  R. 

9.  Pearson  t.  State,  56  Ark.  148,  19  263. 

S.  W.  499,  35  A.  S.  R.  91;  Board  of  14.  State  v.  Copeland,   96  Tenn. 

Education  v.  Jewell,  44  Minn.  427,  46  296,  34  S.  W.  427,  54  A.  S.  R.  840,  31 

N.  W.  914,  20  A.  S.  R.  586;  State  v.  L.R-.A.  844. 

Powell,  67  Mo.  935,  29  Am.  Rep.  512;  15.  Gilbert  v.  BoaM  of  Education, 

Ward  v.  Colfax  County  School  Dist.  45  Kan.  31,  25  Pac.  226,  23  A.  S.  R. 

No.  15,  10  Neb.  W3,  4  N.  W.  1001,  36  700. 


Am.  Rep.  477. 


16.  Gilbert  t.  Board  of  Education, 
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terms,  and  executes  a  new  bond  with  new  sureties  for  each  term, 
and  a  defalcation  occurs  on  the  part  of  the  officer,  the  snreUos.  on 
the  bond  given  for  the  term  during  which  the  defalcation  occurs 
are  alone  liable.  If,  however,  such  olfficer  fails  to  account  for  and 
pay  over-  to  his  successor  the  funds  chargeable  to  him  as  shown  by 
his  books  and  final  account,  the  sureties  on  the  last  bond  are  prima 
facie  liable  therefor,  and,  to  relieve  themselves,  must  show  that  the 
defalcation  in  fact  occurred  during  a  prior  term."  If  a  reflected 
public  officer  makes  an  official  settlement  of  his  accounts,  and  pro- 
duces the  funds  in  his  control  before  his  bond  is  approvcd.^as  required 
by  statute,  such  settlement  is  conclusive,  in  the  absence  of  fraud  or 
mistake,  and  no  inquiry  can  be  made  as  to  the  source  of  the  neces- 
sary funds,  and  the  bondsman  for  his  second  term  will  be  liable 
for  any  shortage  in  his  accounts  later  discovered.'*  In  such  case 
the  bondsman  will  not  be  permitted  to  go  behind  the  settlement,  in 
the  absence  of  fraud,  and  show  that  the  shortage  actually  accrued 
prior  to  the  execution  of  the  bond."  If  the  funds  are  not  actually 
produced  at  the  settlement  his  sureties  are  not  estopped  to  show  that 
a  defalcation,  for  which  they  are  sought  to  be  charged,  in  fact 
occurred  prior  to  the  making  and  approval  of  their  bond,  but  the 
burden  is  on  the  sureties  to  show  a  failure  to  produce  all  of  the  funds 
in  his  control  on  such  settlement,  and  their  misappropriation  prior 
to  the  taking  effect  of  their  bond.  And  at  such  settlement  certificates 
of  deposit  issued  by  a  solvent  bank  may  be  treated  as  cash,***  but  if 
certificates  of  deposit  issued  by  an  insolvent  bank  are  treated  as  cash, 
Ihe  sureties  on  the  bond  for  the  second  term  cannot  be  held  liable.' 
Where  the  statute  provides  for  the  giving  of  a  bond  by  an  officer  of  a 
school  district,  sureties  on  the  bond  are  liable  only  for  default  by  the 
officer  in  duties  provided  by  the  statute,*  and  are  not  liable  for  default 
in  other  duties  assigned  to  him  by  the  school  board,  or  assumed  by 
him.* 

45  Kan.  31,  25  Pac.  226,  23  A.  S,  R.     20.  Sionz  City  Independent  School 
700.   As  to  the  liability  in  general  of  Diet  v.  Uubltard,  110  la.  58,  81  N.  W. 
.  sureties  on  otlicial  bonds,  eee  Pubuo  241,  SO  A.  S.  R.  27L 
Officers,  vol.  22,  p.  505  et  seq.  1.  Chicago,  etc.,  R.  Co.  v.  Moranda, 

17.  Board  of  Edncation  v.  Rolnii-  83  IlL  302.  34  Am.  Rep.  168. 

son,  81  Minn.  303,  84  N.  W.  105,  83  2.  Indiana  v.  Glover,  156  U.  S.  613, 
A.  S.  R.  374.  15  S.  Ct.  186,  39  U.  S.  (L.  ed.)  243; 

18.  Sioux  City  Independent  School  State  v.  Griffith,  74  Ohio  St.  80,  77 
Dist.  V.  Hubbard,  110  la.  58,  81  N.  W.  N.  E.  686,  6  Ann.  Cas.  017  and  note. 
241,  80  A.  S.  R.  271.  3.  State  v.  Griffith,  74  Ohio  St.  80, 

19.  Sear)  v.  Lake  County  School  77  N.  £.  686,  6  Ann.  Cas.  917  and 
Dist.  No.  2,  133  U.  S.  553,  10  S.  Ct  not& 

374,  33  U.  S.  (L.  ed.)  740, 
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Vni.  Liability  of  1)istrict8  and  District  Osticers 

56.  Oimtvacti>-School  durectoia  or  trustees  are  the  agents  of  the 
district,  and  within  the  limits  of  their  powers  may  bind  the  district 
by  contract  *  though  the  district  is  not  liable  if  the  director  exceeds 
his  authority.*  Oa»  contracting  with  the  directors  as  such  may 
recover  from  the  district,*  and  if  the  contract  is  not  binding  on  the 
district  for  any  reason,  it  may  be  liable  none  the  less  on  a  quantum 
meruit  if  it  has  enjoyed  the  fruits  thereof.'  If  a  school  officer  enterp 
into  R  contract  in  relation  to  the  business  of  the  district,  it  will  be 
presumed  that  he  was  acting  on  behalf  of  the  district,^  but  this  pre- 
sumption may  be  rebutted  by  evidence  that  he  was  in  fact  acting 
in  his  individual  capacity,  and  if  so  acting  he  is,  of  course,  individually 
liable.*  When  directors  act  jointly  in  a  matter  involving  school 
interests,  there  is  a  presumption  that  they  are  acting  for  the  district, 
and  it  is  bound  thereby.^**  In  such  case  the  directors  are  not  in- 
dividually liable,  even  though  the  instrument  executed  purports  to 
create  an  individual  rather  than  a  district  liability.'^  If  the  contract 
itself  does  not  make  it  clear  whether  the  director  was  acting  on 
behalf  of  the  district  or  not,  the  intention  of  the  parties  will  control^ 
and  any  evidence  tending  to  show  this  intention  is  proper.^*  Where 
H  contract  is  signed  by  a  school  officer  or  school  officers  in  theii 
individual  names,  but  the  body  of  the  instrument  shows  that  it  was 
for  a  school  purpose,  the  district  is  bound,  and  the  individual  is  not, 
on  the  theory  that  an  agent  signing,  in  his  own  name,  a  contract 
not  under  seal  binds  his  principal  and  not  himself,  if  it  appears 
from  the  contract  that  he  acts  as  agent.^'  If  directors  enter  into  a 
contract  which  can  legally  be  mode  only  with  the  prior  approval  of 
tiie  electors,  it  may  be  made  valid  by  the  subsequent  ratification  of 

4.  Ogden  v.  Baymond,  22  Conn.  7.  Norris  v.  Windsor  School  Dist. 
379,  58  Am.  Dec  429;  Norris  v.  Wind-  No.  1,  12  Me.  293,  28  Am,  Dec.  182. 
sor  School  Dist.  No.  1,  12  Me.  293,  28  8.  O^en  v.  Raymond,  22  Conn. 
Am.  Dec.  182;  Sanborn  v.  Neal,  4  379,  58  Am.  Dec.  429;  Sanborn  t. 
Uinn.  126,  77  Am.  Dec.  502;  Kenmnre  Neol,  4  Minn.  126,  77  Am.  Dee.  502. 
School  Dist.  No.  28  v.  Cole.  36  N.  D.  9.  Ogden  v.  Raymond,  22  Conn. 
32,  161  N.  W.  542,  lxR.A.1017D  510.  379,  58  Am.  Dec.  429. 

6.  Indiana  v.  Glover,  155  U.  S.  513,  10.  Monticello  School  Town  v.  Ken^ 

15  S.  Ct.  186.  39  U.  S.  (L.  ed.)  243;  dall,  72  Ind.  91,  37  Am.  Rep.  139  and 

*  Board  of  Education  v.  Blodgett,  155  note. 

m.  441,  40  N.  E.  1025,  46  A.  S.  R,  11.  Monticello  School  Town  v.  Ken- 

348,  31  L.R.A.  70;  Young  v.  Board  of  dall,  72  Ind.  91,  37  Am.  Rep.  139  and 

Education,  54  Minn.  385,  55  N.  W.  note;  Andrews  v.  Estes,  11  Me.  267, 

U12.  40  A.  S.  R.  340.  26  Am.  Dec  621. 

5.  Ogden  v.  Raymond,  22  Conn.  12.  Sanborn  v.  Neal,  4  Minn.  126, 
379,  58  Am.  Deo.  430;  Norris  t.  77  Am.  Dec  502. 
Winchmr  School  Dist.  No.  1,  12  Me.  13.  Andrews  v.  EsteB,  11  Me.  267, 


2D3,  28  Am.  Dec.  182. 


26  Am.  Dee.  621. 
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the  electors.*'*  A  contract  made  by  an  unauthorized  agent  on  behalf 
of  a  scliool  district,  or  by  an  authorized  agent  in  excess  of  his  author- 
ity, but  pertaining  to  matters  within  the  scope  of  the  district's  cor- 
porate powerB,  may  become  binding  on  the  district  by  ratification. 
And  acceptance  of  and  enjoyment  of  the  fruits  of  such  a  contract  is 
at  least  strong  evidence  of  ratification."  But  ratification  will  not  be 
presumed  from  the  retention  by  the  district  of  the  benefits  if  they  are 
of  such  a  nature  that  the  district  had  no  option  to  reject.*' 

57.  Fraudulent  Acts  of  Officers.— Although  school  directors  are 
agents  of  the  district,  it  is  not  necessarily  bound  by  their  action.  If 
they  act  fraudulently,  in  violation  of  their  trust,  it  may  well  be  that 
tlie  district  will  not  be  bound.*'  So  it  has  been  held  that  where 
directors  by  connivance  permit  a  judgment  to  be  entered  against  the 
district,  it  is  not  bound,  and  the  judgment  will  be  set  aside,  and  the 
fact  that  the  directors  individually  benefit  by  the  default  judgment 
is  strong  evidence  that  it  is  fraudulent*^  Similarly  warrants  forged 
and  fraudulently  issued  by  a  school  officer  create  no  liability  gainst 
the  district,  for  in  issuing  them  the  officer  has  acted  beyond  tiie 
scope  of  his  authority." 

58.  Personal  Liability  of  Officers  Generally. — Generally  speaking 
f>chool  officers,  acting  within  the  scope  of  their  duty,  are  responsible 
only  for  injuries  resulting  from  corrupt  motives,  and  not  for  mistakes 
of  law  or  judgment."  So  if  members  of  a  school  board  attempt  to- 
hind  the  district  by  a  contract  beyond  their  authority,  they  are  not 
personally  liable  to  the  other  party,*  unless  guilty  of  fraud  or  false 
representations.'  In  such  ease  they  have  not  undertaken  to  bind 
themselves  individually,  nor  did  the  other  party  so  understand  it. 
The  limitations  of  their  authority  are  as  open  to  him  as  to  them.' 

14.  Everts  v.  Rose  Grove  Dist.  Tp.,  v.  Cole,  36  N.  D.  32,  161  U  W.  642, 

77  la.  37,  41  N.  W.  478,  14  A.  8.  R.  L.R.A.1917D  516;  Stewart  v.  South- 

264.  ard,  17  Ohio  402,  49  Am.  Dec  463. 

16,  Frank  v.  Board  of  Kduration,  As  to  the  general  rule  in  respect  of  the 

90  N.  J.  h.  273,  100  Atl.  211,  L.R.A.  personal  liability  of  ofScera  on  eon- 

1917D  206.  tracts  made  by  them,  see  Puauc  Offi- 

16.  YoundT  V.  Board  of  Education,  cers,  vol.  22,  p.  475  et  seq. 

54  Minn.  385,  55  N.  W.  1112,  40  A.  S.  1.  Of^en   v.   Raymond,  22  Conn. 

R.  340.  379,  58  Am.  Dec.  429 ;  Saiiborti  v. 

17.  Fresno  Nat.  Bank  v.  Hawkins,  Neal,  4  Minn.  126,  77  Am.  Dee.  502; 
93  Cal.  551,  29  Pac.  233,  27  A.  S.  R.  Kenmare  School  Dist.  No.  28  v.  Cole, 
221;  Noble  v.  School  Directors,  117  36  N.  D.  32,  161  N.  W.  542,  L.R.A. 
111.  30,  7  N.  E.  350,  57  Am.  Rep.  852.  1917D  516;  Lawrence  v.  Tootliaker.  75 

18.  Noble  V.  School  Directors,  117  N.  H.  148,  71  Atl.  534,  23  L.R.A. 
111.  30,  7  N.  E.  350,  57  Am.  Rep.  852.  (N.S.)  428  and  note.  But  see  Security 

19.  Fresno  Nat.  Bank  v.  Hawkins,  Mut.  L.  Ins.  Co.  v.  Little.  119  Ark. 
93  Cal.  551,  29  Pac.  233,  27  A.  S.  R.  498,  178  S.  W.  418,  L.R.A.1917A  475. 
221.  2.  Ogden  v.  Raymond,  22  Conn. 

20.  McCormick  v.  Burt,  95  III.  263,  379.  58  Am.  Dec  429. 

35  Am.  Rep.  163;  Eennan  School  Dist.     8.  Ogden  v.  Raymond,  22  Conn. 
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By  enteriog  into  the  contract  they  do  not  individually  guarantee 
that  they  have  authority  to  bind  the  district.'  But  a  contract  signed 
by  one  or  more  of  the  school  directors,  with  their  otticial  designation 
after  the  signatures,  with  no  reference  elsewhere  in  the  instru- 
ment to  any  school  district,  has  been  held  to  be  a  personal  obligation, 
not  variable  by  parol,^  and  the  law  is  the  same  even  if  the  body  of 
the  instrument  contains  incidental  or  descriptive  mention  of  the 
district.'  School  directors,  however,  are  personally  liable  in  trespass 
for  assessing  an  illegal  tax,  and  the  fact  that  the  tax  was  voted  by 
the  electors  will  not  protect  them,  for  they  do  not  act  in  a  purely 
ministerial  capacity  and  are  not  bound  to  levy  Uie  tax  merely  because 
it  h^  been  authorized  by  the  electors.^ 

59.  Buflding  Contracts;  Bonds  to  Protect  Laborors  and  Haterialr 
men. — In  some  jurisdictions  there  are  statutes  providing  that  any  per- 
fton  contracting  to  construct  a  building  for  a  school  district  shall  be 
required  to  give  a  bond  obligating  him  to  pay  for  the  labor  and 
materials  furnished  for  the  work  *  and  the  question  has  at  times 
arisen  as  to  the  liabiUty  of  the  district  in  case  it  fails  to  require  the 
contractor  to  file  such  bond,  or  in  case  it  accepts  an  insufficient  or 
deficient  bond.  In  many  cases  it  has  been  held  that  a  materialman 
who  suffers  loss  in  consequence  of  such  neglect  may  hold  the  district 
responsible.'  This  is  on  the  theory  that  such  statutes  are  enacted  for 
the  purpose  of  protecting  laborers  and  materialmeii  in  cases  wherein 
the  lien  laws  are  ineffective.'**  But  other  cases  have  denied  recovery,*^ 
some  on  the  ground  that  the  materialman  could  readily  have  ascer- 
tained whether  the  statute  had  been  complied  with,  and  so  his  loss 
was  due  to  his  own  fault,^*  while  other  authorities  deny  the  liability 
of  the  district  in  such  case  by  the  same  reasoning  as  in  the  case  of  a 

379,  58  Am.  Dec.  429 ;  Sanbora  v.  Dist.  No.  16,  76  Ore.  321,  148  Pac. 

Neal,  4  Minn.  126,  77  Am.  Dec.  502;  1134,  Ann.  Cas.  1917B  1086  and  note, 

Lawrence  v.  Toothaker,  75  N.  H.  148,  L.R.A.1915F  629  and  note. 

71  Atl.  534,  23  L.R.A.(N.S.)  428  and  Note:  49  L.R.A.(N.S.)  1028. 

note.  9.  Northwest  Steel  Co.  t.  School 

4.  Sanborn  v.  Neal,  4  Minn.  126,  77  Dist.  No.  16,  76  Ore.  321,  148  Pac. 
Am.  Dec.  502;  Lawrence  v.  Toothaker,  1134,  Ann.  Cas.  1917B  1086  and  note, 
75  N.  H.  148,  71  AU.  534,  23  L.R.A.  L.R.A.1915F  629  and  note. 

(N.S.)  428.  10.  Northwest  Steel  Co.  v.  School 

5.  Wing  V.  GUck,  56  la.  473,  9  N.  Dist.  No.  16,  76  Ore.  321,  148  Pac. 
W.  384,  41  Am.  Rep.  U8.  1134,  Ann.  Cas.  1917B  1086,  L.E.A. 

6.  Western  Pub.  House  v.  Mnrdtck,  1915F  629. 

4  S.  D.  207,  66  N.  W.  120,  2X  L.B.A.  11.  Blanchard  v.  Bums,  110  Ark. 
671,  516,  162  S.  W.  63,  49  L.R.A.(N.S.) 

7.  Baker  v.  Freeman,  9  Wend.  (N.  1199. 

T.)  36,  24  Am.  Dec.  117.  Notes:     49    L.R.A.(N.S.)  1028; 

8.  Blanchard  v.  Bums,  110  Ark.  L.R.A.  lOlfiF  629;  Ann.  Caa.  1917B 
515,  162  S.  W.  63,  49  L.R.A.(N.S.)  1089. 

1199;  Northwest  Steel  Go.  v.  School     12.  Note:  L.R.Aa915F  629. 
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tort.*'  Some  statutes  tate  the  matter  beyond  the  realm  of  controversy 
by  expressly  imposing  liability  on  the  school  district  if  it  fails  to 
have  the  statute  complied  with."  Under  some  of  these  statutes  it  is 
necessary  for  the  materialman  first  to  exhaust  his  remedy  against  the 
contractor.**  According  to  some  cases  the  materialman  cannot  hold 
directors  individually  liable  for  their  failure  to  take  a  bond,^*  but 
others  bold  that  the  directors  are  acting  in  a  merely  ministorial 
capacity  in  taking  tiie  bond,  and  tot  default  may  be  made  to  answer 
individually.*' 

60.  Liability  of  District  tot  Negligence. — Tfae  courts  very  generally 
hold  that  school  districts  are  not  liable  in  damages  for  injuries  caused 
by  the  negligence  of  their  ofiicers,  agents  or  employees,*'  nor  for 
qny  torts  whatsoever,**  unless  such  liability  is  imposed  by  statute, 
cither  in  express  terms,  as  is  the  case  in  some  jurisdictions,"*  or  by 
implication,  as  where  the  district  is  given  authority  to  levy  taxes  to 
meet  such  claims.*  But  of  course  this  general  rule  of  law  is  limited 
to  the  district  itself,  and  does  not  extend  to  independent  agencies 
doing  work  for  the  district  on  school  property.*  Even  the  school 
board  itself  cannot  render  the  district  liable  in  tort,'  for  when  it 
commits  a  wrong  or  tort,  it  does  not  in  that  respect  represent  the  dis- 
^ct*  Various  reasons  are  assigned  why  a  school  district  should  not 


13.  Note:  49  L.R.A.(N.S.)  1028.     158  N.  W.  23,  L.R.A.1916P  468; 

14.  Kotes:  L.R.A.1915P  630;  Ann,  Finch  v.  Board  of  Education,  30  Ohio 
Cas.  1917B  1090.  .   St.  37,  27  Am.  Rep.  414;  Wieat  v. 

15.  Note:  L.R.A.1915F  620.  School  Dist.  No.  24,  68  Ore.  474,  137 

16.  Blanchard  v.  Bums,  110  Ark.  Pae.  749,  49  L.R.A.(N.S.)  1026;  Wix- 
615,  162  S.  W.  63,  49  L.R.A.IN.S.)  on  v.  Newport.  13  R.  I.  454,  43  Am. 
1199  and  note.  Rep.  35;  Howard  v.  Tacoma  School 

17.  Note:  49  L.R.A.(N.S.)  1190,     Dist.  No.  10,  88  Wash.  167,  152  Pae. 

18.  Ernst  v.  City  of  West  Covinfir-  ^004,  Ann.  Cas.  19I7D  792  and  note, 
ton.  116  Ky.  850,  76  S.  W.  1089,  105     Note:  25  L.R.A.(N.S.)  88. 

A.  S.  R.  241,  3  Ann.  Cas.  882  and  20.  Freel  v.  School  City  of  Craw- 
note,  63  L.R.A.  652;  Hill  v.  Citv  of  fordsville.  142  Ind.  27,  41  N.  E.  312,  37 
Boston.  122  Mass.  344.  23  Am.  Rep.  L.R.A.  301;  Howard  v.  Tacoma  School 
332;  Daniels  Board  of  Education,  Dist.  No.  10,  88  Wa^^h.  167,  152  Pac. 
191  Mich.  339, 158  N.  W.  23.  L.R.A.  1004,  Ann.  Cas.  1917D  792  and  note. 
1916F  468;  Donovan  McAIpin,  85  Note:  49  L.R.A.(N.S.)  1020. 
N.  Y.  185,  39  Am.  Rep.  649;  Finch  v.  1.  Freel  v.  School  City  of  Craw- 
Board  of  Education.  30  Ohio  St.  37,  fordsville,  142  Ind.  27,  41  N.  E.  312, 
27  Am.  Rep.  414;  Wi-on  v.  Newport,  37  URJl.  301. 

13  R.  I.  454,  43  Am.  Rep.  35;  Howard     2.  Jorfrenson  v.  Crane.  80  Wash. 
V.  Tacoma  School  Dist.  No.   10,  88  273,  150  Pae.  419,  L.R.A.1915F  983. 
Wash.  167,  152  Pae.  1U04,  Ann.  Cas.     3.  Daniels  v.  Board  of  Education, 
1917D  792  and  note.  191  Mich.  339,  158  N.  W.  23,  L.R.A. 

Notes:  25  L.R.A.(N.S.)  88;  37  1916F  468;  Wiest  v.  School  Dist  No. 
L.R.A.  301  and  note;  49  L.R.A.(N.S.)  24,  68  Ore.  474,  137  Pae.  749,  49  L. 
1026.  R.A.(N.S.)  1026. 

19.  Hin  T.  City  of  Boston.  122  4.  Wiest  v.  School  Dist  No.  24,  68 
Mass.  344,  23  Am.  Rep.  332;  Daniels  Ore.  474,  137  Pae.  749,  49  LJt^(N. 
V.  Board  of  Education,  191  Mich.  339,  S.)  1026. 
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be  liable  in  tort  Some  authorities  place  it  on  the  ground  that  the 
relation  of  master  and  servant  dora  not  exist; '  others  take  the  ground 
that  the  law  provides  no  funds  to  meet  such  claims.'  Still  other 
authorities  hold  that  school  directors  in  performing  the  duti^  required 
of  them  exercise  merely  a  public  function  and  agency  for  the  public 
good,  for  which  they  receive  no  private  or  corporate  benefit.'  Many 
authoiities  do  not  base  their  holding  on  any  single  ground,  but  rely 
on  two  or  more  of  them  at  the  same  time.*  A  statute  conferring  on 
a  school  corporation  the  power  "to  sue  and  be  sued"  does  not  change 
this  rule.*  The  rule  as  to  liability  for  tort  is  the  same  in  the  case 
of  a  municipality  in  charge  of  local  schools  as  in  the  case  of  a  school 
district  No  distinction  is  recognized  between  the  two  when  the  duties 
are  the  same,^*  and  the  general  rule  applies  even  when  the  duty  of 
maintaining  the  public  school  has  been  voluntarily  assumed  by  the 
municipal  corporation  under  a  permissive  statute  instead  of  being 
involuntfu'ily  imposed.*^  School  districts  have  heea  held  not  to  be 
included  within  the  terms  of  a  statute  making  counties  and  other 
public  corporations  liable  for  injuries  arising  from  acts  of  omission.^* 
Tn  England,  however,  it  seems  that  a  school  corporation  may  be  liable 
in  tort"  A  few  American  authorities  have  held  school  districts 
liable  for  torts  under  some  circumstances,  but  they  are  so  few  and 
so  apparently  opposed  to  the  great  weight  of  authority  that  they  will 
only  be  mentioned  in  passing.'*  The  authorities  generally  recognize 
that  this  rule  of  exemption  from  responsibility,  as  broadly  stated, 
does  not  extund  to  positive  mischief  produced  by  active  misconduct, 
or  direct  acts  in  the  nature  of  a  trespass  which  invade  the  premises 

6.  Notes:  25  L.R.A.(N.S.)  89;  37  167,  152  Pac.  1004,  Aon.  Gas.  1917D 

L.R.A.  301.  792. 

6.  Freel  v.  Sdiool  City  of  Cmw-  Notes:   2S  L.R.A.(N.S.)   88;  49 
fbi^Ue,  142  Ind.  27,  41  N.  E.  312,  L.R.A.(K.S.)  1027;  3  Ann.  Cas.  884. 
37  Ij.It A.  301  and  note;  Ernst  v.  City  8.  Freel  t.  School  City  of  Craw- 
of  West  Covington,  116  Ky.  850,  76  S.  fordsviUe,  142  Ind.  27,  41  N.  E.  312, 
W.  1089.  105  A.  S.  R.  241,  3  Ann.  37  L.E.A.  30L 

Cas,   882,  63  L.R.A.  652;  Finch  v.  ,  *-,P.T*i!l«*'*«?**?I^^'  5?"$"ii°?» 

Board  of  Education,  30  Ohio  St.  37,  J"jllo®^'  ^' 

27  Am.  Rep.  414;  Wiest  v.  School  ^iS^^'^  TTLA/WSl    in9«.  ^ 

DiBt.  No.  24,  63  Ore.  474,  137  Pac.  Note:  «  L.RA(N.S.)   1028  ;  3 

749,  49  L.R.A.(N.S.)  1026  and  note.         Vj!?: J™  w<«««^  m  n  t 

7.  Freel  v.  School  City  of  Craw-  .,^L  ' 

i^t^'!'  i^?  ^-  ^S     11  Note?-3  Ann.  Cas.  881 

37  L.R.A.  301  and  note;  Hil  v.  City  Howard  v.  Tacoma  School  Dist 

of  Boston,  122  Mass.  344,  23  Am.  Rep.  jfo.  10,  88  Wash.  167,  162  Pac.  1004," 
332;  Daniels  v.  Board  of  Education,  Ann.  Cas.  1917D  792. 
191  Mieh.  339,  1S8  N.  W.  23,  L.R.A     13.  Smith  v.  Martin  [1911]  2  K  & 
1916P  468;  Wixon  v.  Newport,  13  R.  (Eng.)  775,  Ann.  Cas,  1912A  334 
I.  464,  43  Am.  Rep.  35;  Howud  v.     Note:  49  L.R.A(N.S.)  1031. 
Tacoma  School  Dist  No.  10,  88  Wash.     14.  Note:  25  LJl.A.(N.S.)  90* 
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of  another  to  his  injury.'*  Similarly  it  has  been  held  that  a  school 
district  is  liable  for  damages  by  reason  of  a  nuisance  existing  on  its 
property  causing  damage  to  the  adjoining  property,"  and  that  it 
may  be  liable  for  infringement  of  a  patent.'' 

61.  Liability  of  Officers  for  Negl^ence. — As  a  general  rule,  school 
nffieers  whose  duty  it  is  to  keep  in  repair  the  school  premises  are  not 
personally  liable  for  injuries  resulting  from  defects  in  the  premises 
caused  by  tho  negligence  of  the  persons  employed  by  the  officers  to 
look  after  the  premises.**  The  doctrine  of  respondeat  superior  does 
not  apply  to  a  school  board  and  it  is  not  liable  for  the  negligent  acta 
of  any  of  its  subordinate  officers  or  servants."  But  a  board  of  educa- 
tion having  the  management  and  control  of  the  schools  of  a  city, 
although  not  liable  under  the  doctrine  of  respondeat  superior  for  the 
torts  of  its  subordinates,  is  liable  for  its  own  participation  in  the 
wrongful  appropriation  of  the  property  of  another  and  they  may 
render  themselves  personally  liable  by  negligence  in  the  performance 
of  duties  to  be  performed  by  themselves.'  So  where  a  board  of  educa- 
tion, knowing  a  school  building  to  be  unfit  for  use,  permits  it  to  be 
used  as  a  school,  the  board  is  liable  for  injaries  caused  to  a  child,  not 
because  of  its  failure  to  repair,  but  because  of  its  negligence  in  per- 
mitting the  building  to  be  used,  knowing  its  defective  condition.^ 
But  in  regard  to  other  matters,  all  liability  ceases  when  they  employ 
proper  persons  to  perform  the  work.' 

62.  Action  by  Injured  Tradesman. — Some  cases  have  arisen  in 
which  tradesmen  have  attempted  to  recover  damages  from  the  school 
authorities  for  loss  of  trade  due  directly  or  incidentally  to  the  rules 
and  regulations  adopted  by  or  other  acts  of  such  authorities.  Certain 
it  is  that  a  tradesman  can  have  no  cause  of  action  against  school 
authorities  because  bis  business  is  incidwtally  injured  by  school 
regulations.  Nor  is  any  basis  given  for  such  action  by  the  fact  that 
the  school  authorities  urge  pupils  to  buy  supplies  elsewhere  and  not 
to  go  to  or  patronize  the  complainant's  store.*  But  on  the  other  hand 
ii  has  been  held  that  if  the  school  authorities  by  threats  of  depriva- 

15.  Daniels  v.  Board  of  Education,  Cas.  405. 

191  Mich.  339,  158  N.  W.  23.  L.R.A.  Notes:  25  L.R.A.(N.S.)  89;  49  1^ 
mSF  468.  R.A.(N.S.}  1027. 

16.  Note:  37  L.R.A.  301.  20.  Note:  49  L.B.A.(N.S.)  1032. 

17.  Note:  49  UR.A.(N.S.)  103L         1.  Donovan  v.  MeAIpin,  85  N.  Y. 

18.  Donovan  v.  McAlpin,  86  N.  Y.  186,  39  Am.  Rep.  649. 

185,  39  Am.  Rep.  649.  2.  Wahrman  v.  Board  of  Educa- 

Notes:  37  L.R.A.  302  ;  3  Ann.  Caa.  tion,  187  N.  Y.  331,  80  N.  E.  192, 116 

886.  A.  S.  R.  609,  10  Ann.  Cos.  405. 

19.  Donovan  v.  McAlpin,  85  N.  Y.  Note:  49  L.R.A.(N.S.)  1029. 

185,  39  Am.  Rep.  649;  Wahrman  v.      3.  Donovan  v.  McAlpin,  85  N.  Y. 
Board  of  Education,  187  N.  Y.  331,  80  185,  39  Am.  Rep.  649. 
N.  E.  192,  U6  A.  S.  B.  609,  10  Ann.     4.  Note:  61  L.R.A.(N.S.)  18. 
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tion  of  school  privilepres  maliciously  injure  a  tradesman  engaged  in 
a  trade  in  no  way  connected  with  school  matters  or  school  welfare, 
they  can  be  compelled  to  respond  in  damages.* 

63.  Regularity  of  Bonds. — Where  a  statute  prondes  that  a  certain 
board  or  officer  shall  certify  to  the  regularity  of  proceedings  incident 
to  the  issuance  of  school  bonds,  such  board  or  officer  is  thereby  vested 
with  authority  to  determine  whether  the  statute  has  been  complied 
with  *  and  if  bonds  bearing  a  proper  certificate  come  into  the  hands 
of  an  innocent  holder,  the  certificate  is  conclusive.'  Purchasers  have 
a  right  to  rely  on  the  facts  asserted  or  appearing  on  the  face  of  the 
bonds,  made  by  any  person  or  body  authorized  by  law  to  pass  on  and 
determine  such  facts,  and  the  district  cannot  defend  on  the  ground 
that  these  facts  are  not  as  certified.*  But  the  district  may  enter  any 
matter  of  defense  which  is  not  covered  by  the  proper  officer's  certifi- 
cate.* The  certificate  of  the  proper  officer,  however,  is  not  conclusive 
as  to  all  matters  pertaining  to  the  validity  of  the  bonds,  for  all  persons 
are  bound  to  know  the  law  under  which  the  bonds  are  issued.  The 
certificate  is  conclusive  as  to  the  facts  certified,  but  not  conclusive  as 
to  the  law.^^  Nor  are  the  recitals  in  the  bonds  conclusive  against 
the  district  if  the  holder  when  he  purchased  them  had  actual  or  con- 
structive notice  that  the  bonds  were  illegally  issued." 

64.  Bonds  niegaUy  Issued. — Even  an  innocent  holder  cannot  re- 
cover if  the  bonds  are  not  issued  in  accordance  with  the  law,'*  or 


6.  Huttou  V.  Waiters,  133  Tenn. 
527,  179  S.  W.  134,  Ana.  Cas.  1916C 
433,  L.R.A.1916B  1238. 

6.  Gibba  v.  School  Dist.  No.  10,  88 
Mieh.  334,  50  N.  W.  2H  26  A.  S.  R. 
295 

7.  Gibbs  v.  School  Dist.  No.  10,  88 
Mich.  334,  50  N.  W.  294,  26  A.  S.  R. 
295;  Color  v.  Dwight  School  Tp.,  3  N. 
D.  249,  55  N.  W.  587,  28  L.R.A.  649  j 
Flagg  V.  School  Dist.  No.  70,  4  N.  D. 
30,  58  N.  W.  499,  25  L.R.A.  363. 

8.  Gibba  v.  School  Dist.  No.  10,  88 
Mieh.  334,  50  N.  W.  294,  26  A.  S.  R. 
295. 

9.  Decorah  First  Nat.  Bank  v.  Doon 
Dist.  Tp.,  86  la.  530,  53  N.  W.  301,  41 
A.  S.  R.  489. 

10.  School  Dist.  No.  56  v.  St.  Jo- 
seph, etc.,  Ins.  Co..  103  U.  S.  707,  26 
V.  S.  (L.  ed.)  601;  Read  v.  Platts- 
raoutb,  107  U.  S.  568,  2  S.  Ct. 
208,  27  U.  S.  (L.  ed.)  414:  Doon 
Tp.  V.  Cummins,  142  U.  S.  366, 
12  8.  Ct  220,  35  U.  S.  (L.  ed.) 
1044;  Bourd  of  Education  v.  Blodfeett, 


155  111.  441,  40  N.  E.  1025,  46  A.  &  R. 
348,  31  L.R.A.  70;  Decorah  First  Nat. 
Bank  v.  Doon  Dist.  Tp.,  86  la.  330,  53 
N.  W.  301,  41  A.  S.  R.  489;  Gibbs  v. 
School  Dist.  No.  10,  88  Mich.  334,  50 
N.  W.  294,  26  A.  S.  R.  295;  State  v. 
School  Dist.  No.  50,  18  N.  D.  616, 120 
N.  W.  555,  138  A.  S.  R.  787. 

11.  Doon  Tp.  V.  Cummins,  142  U.  S. 
366,  12  S.  Ct.  220,  35  U.  S.  (L.  ed.) 
1044. 

12.  School  Dist.  No.  56  v.  St.  Jo- 
seph, etc.,  Ins.  Co.,  103  U.  S.  707, 
26  U.  S.  (L.  ed.)  601;  Read  v.  Platta- 
mouth,  107  U.  S.  568,  2  S.  Ct. 
208,  27  U.  8.  (L.  ed.)  414;  Doon 
Tp.  V.  Cummins,  142  U.  S.  366, 
12  S.  Ct.  220,  35  U.  S.  (U  ed.) 
1044;  Board  of  Education  v.  Blodgett, 
155  lU.  441,  40  N.  E.  1025,  46  A.  S. 
348,  31  L.R.A.  70;  Decorah  First 
Nat.  Bank  v.  Doon  Dist.  Tp.,  86  la. 
330,  53  N.  W.  301,  41  A.  S.  R.  489; 
Gibbs  V.  School  Dist  No.  10,  88  Mich. 
334,  60  N.  W.  294,  26  A.  8.  VL  295; 
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were  issued  under  an  unconstitutional  law,|*  .or  for  &.  purp<)ae  qot 
authorized.**  So  if  an  issue  of  bonds  increases  the  indebtedness,  of 
the  district  beyond  the  legal  limit,  the  bonds  are  absolutely  void,  no 
matter  in  whose  hands  they  are,  and  no  acts  of  the  district  or  its 
officers  can  make  them  valid,**  or  even  estop  the  district  froan  assert- 
ing  their  invalidity.'*  Where  bonds  issued  by  a  district  are  invalid 
and  unenforceable,  there  is  no  liability  on  the  part  of  the  district 
to  return  the  money  received  for  them  if  it  has  been  spent  or  lost; 
but  if  the  invalidity  is  discovered  while  the  district  still  has  the 
proceeds  in  ila  treasury  a  court  of  equity  will  require  that  it  be  paid 
tack  to  the  subscribers,  and  likewise  where  the  fund  can  be  identified 
and  followed  into  property  purchased  tlierewith  and  still  possessed 
by  the  district,  relief  will  be  granted  by  decreeing  that  the  property 
be  turned  over  to  them."  A  misnomer  of  the  district  will  not  in- 
validate bonds  otherwise  regular.  In  such  case  the  district  in  whose 
interests  the  bonds  were  issued,  and  which  the  directors  had  power  to 
bind,  will  be  liable  on  the  bonds,  even  though  by  mistake  the  name 
of  another  corporation  has  been  placed  thereon.*^  An  act  legalizing 
school  bonds  previously  voted  on  is  purely  curative  and  remedied 
and  is  not  unconstitutional  as  special  legislation.** 

65.  Remedy  of  Judgment  Creditor. — When  a  Judgment  has  been 
entered  against  a  school  district,  the  general  rule  seems  to  be  that 
an  execution  in  the  usual  form  may  be  issued,  that  is,  against  the 
defendant  as  named  in  the  complaint.**  When  this  has  been  done, 
it  is  obviously  the  duty  of  the  proper  officer  of  the  district  to  pay  the 
amount  called  for  by  the  execution,  if  he  has  in  hand  funds  applicable 
thereto,  but  if  such  officer  is  without  funds  or  if  he  refuses  to  make 
the  payment,  a  question  arises  as  to  the  proper  course  for  the  judg- 
ment debtor  to  take.  It  is  a  definitely  settled  principle  that  the  execu- 
tion could  not  be  levied  on  any  property  used  for  school  purposes/ 

State  V.  School  Dist  No.  50,  IS  N.  D.  IS.  Board  o£  Education  v.  Do  Kay, 
616,  120  N.  W.  666, 138  A.  S.  B.  787.  148  U.  S.  591,  13  S.  Ct  706,  37  U.  S. 

13.  School  Dist.  No.  56  v.  St.  Jo-  (U  ed.)  673. 

seph,  etc.,  Ins.  Co.,  103  U.  S.  707,  26  19.  State  v.  Brown,  97  Minn.  402, 
U.  S.  (L.  ed.)  601.  106  N.  W.  477,  5  L.B.A.(K.S.)  327 

14.  Board  of  Edncation  v.  Blodgett,  and  note. 

155  III.  441,  40  N.  £.  1025, 46  A  S.  A.  20.  McLond  t.  Selby,  10. Conn.  890, 

348,  31  L.R.A.  70.  27  Am.  Dec  689. 

15.  Read  v.  Plattsmonth,  107  U.  S.  1.  National  Fireprooflng  Co.  v. 
568,  2  S.  Ct.  208,  27  U.  S.  (L.  ed.)  Huntington,  81  Conn.  632,  71  Aa 
414;  Decorah  First  Nat.  Bank  V.  Doon  911,  129  A.  a  R.  228,  20  L.R.A. 
Dist.  Tp.,  86  la.  330,  53  N.  W.  301,  41  (N.S.)  261  and  note;  Special  Tax 
A.  S.  R.  489.  School  Dist  No.  1  v.  Smith,  61  Fla. 

16.  Decorah  First  Nat.  Bank  v.  782,  54  So.  376,  Ann.  Cas.  1913A  757 
Doon  Dist.  Tp.,  86  la.  330,  53  N.  W.  and  note;  Charnock  t.  Colfax  Dist. 
301,  41  A.  S.  R.  489.  Tp.,  51  la.  70,  50  N.  W.  286,  33  Am. 

17.  Fordsrille  v.  Postel,  121  Ky.  67,  Rep.  116;  State  v.  Liedemann,  69  Mo. 
48  S.  W..10G5,  123  A.  S.  B.  184.  306,  33  Am.  Rep.  498;  Morsantow* 
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because  property  held  for  a  public  use  is  not  subject  to  exfecution.' 
But  It  is  also  an  established  rule  that  when  a  debt  of  a  municipality 
has  been  reduced  to  judgment  and  ihe  judgment  creditor  has  no 
other 'means  of  enfOToing  payment,  mandamus  is  the  appropriate 
remedy  to  icompel  the  propw  officers  to  raise  the  required  amount  by 
taxation.'  In  the  New  England  states,  by  immemorial  usage,  an 
execution  a^nst  a  school  district  or  other  municipality  ^ay  be 
satisfied  by  taking  the  goods  of  any  inhabitant  thereof.* 

66.  Contracts  Illegally  Increasing  Indebtedness. — ^The  power  of 
school  districts  to  incur  indebtedness  is  very  generally  limited  by  the 
state  constitutions  or  statutes.*  The  limitation  is  absolute,  and  after  it 
has  been  reached,  the  officers  and  agents  of  a  district  are  powerless,  and 
cannot  in  any  manner  or  for  any  purpose  burden  it  with  any  greater 
amount*  A  contract  which  increases  the  indebtedness  of  a  school 
district  beyond  the  constitutional  limit  is  therefore  void,^  and  the 
fact  that  the  district  has  received  the  benefits  thereof  does  not  render 
it  liable  on  an  implied  contract  to  pay  a  quantum  meruit  therefor.* 

Hardware  Co.  v.  Morgantown  Graded  Dist.  No.  5,  32  N.  D.  413,  156  N.  W. 
School,  150  N.  C.  680,  64  S.  E.  764,  54,  Ann.  Cas.  1918A  506,  L.R.A.1017E 
134  A.  S.  R.  953;  17  Ann.  Cas.  130  428  and  note;  Kenmare  School  Dist. 
and  note;  Hovey  v.  East  Providence,  No.  28  v.  Cole,  36  N.  D.  32.  161 
17  R.  I.  80,  20  Atl.  205,  9  L.R.A.  156.  N.  W.  542,  L.R.A.1917D  516;  Supe- 

2.  See  L^vT  AMD  Seizubb,  vol.  17,  rior  Mfg.  Co.  v.  School  Dist.  No.  63,  28 
p.  145.  Okla.  293,  114  Pac.  328,  37  L.K.A. 

3.  Bear  T.  Brunswick  County,  124  N.  (N.S.)  1054;  Wolfe  v.  School  Dist. 
C.  204,  32  S.  E.  558,  70  A.  S.  R.  586.  No.  2,  58  Wash.  212,  108  Pac  442, 
See  also  Mandamus,  vol  18,  p.  281  et  137  A.  S.  R.  1057,  27  L.R.A.(N.S.) 
seq.;  Municipal  Corporatioks,  voL  891. 

19,  p.  1051  et  seq.  7.  Anderson  t.  International  School 

4.  McLoud  V.  Selby,  10  Conn.  390,  Dist.  No.  5,  32  N.  D.  413,  156  N.  W. 

27  Am.  Dec.  689.  See  also  Lbvt  and  54,  Ann.  Cas.  1918A  506,  L.R.A.1917E 
Seizure,  vol.  17,  p.  147;  Municipal  428  and  note;  Kenmare  School  Dist. 
Corporations,  vol.  19,  p.  1051.  No.  28  v.  Cole,  36  N.  D.  32, 161  N.  W. 

6.  Doon  Tp.  V.  Cummins,  142  U.  S.  542,  L.R.A.1917D  516;  Superior  Mfg. 
366,  12  S.  Ct.  220,  35  U.  S.  (L.  ed.)  Co.  v.  School  Dist.  No.  63,  28  Okla. 
1044;  Anderson  v.  International  293,  114  Pae.  328,  37  L.R.A.(N.S.) 
School  Dist  No.  5,  32  N.  D.  413,  156  1054;  Wolfe  v.  School  Dist.  No.  2,  68 
N.  W.  64,  Ann.  Cas.  1918A  506,  L.R.A.  Wa^.  212,  108  Pae.  442,  137  A.  S.  B. 
1917E  428  and  note;  Kenmare  School  1057,  27  L.R.A.(N.S.)  891;  MeGiUi- 
Dist.  No.  28  V.  Cole,  36  N.  D.  32,  vray  v.  Joint  School  Dist,  112  Wis. 
161  N.  W.  542,  L.R.A.1917D  516;  Su-  354,  88  N.  W.  310,  88  A.  S.  E.  969,  68 
perior  Mfg.  Co.  v.  School  Dist.  No.  63,  L.R.A.  100. 

28  OkU.  293,  114  Pac.  328,  37  L.R.A.  8.  Kenmare  School  Dist  No.  28  v. 
(N.S.)  1054;  Wolfe  v.  School  Dist  Cole,  36  N.  D.  32,  161  N.  W.  642, 
No.  2,  68  Wash.  212,  108  Pae.  442, 137  L.R.A.1917D  616:  Superior  Mf^.  Co. 
A.  S.  R.  1057,  27  L.R.A.(N.S.)  891;  v.  School  Dist.  No.  6^  28  OkU.  293, 
McOillivray  v.  Joint  School  Dial.,  112  .U4  Pac  328,  37  L.B.A.(N.S.)  1054; 
Wis.  354,  88  N.  W.  310,  88  A.  S.  R.  MeOillivray  v.  Joint  School  Dist.,  112 
969,  68  Ii.R.A.  100.  Wis.  354,  88  N.  W.  810,  8S      S.  B. 

6.  Anderson  t.  International  School  ^69;  68  UB.A.  100.  . 
B.  C.  U  Vol.  XXIV.— 39.  609 
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:  This  is  on  the  ground  that  persons  dealing  ^th  public  officers  of 
municipalities  do  so  at  their  peril,  and  are  charged  with  full  knowl- 
edge of  the  rights  and  powers  of  these  agents  and  officers  to  make 
contracts  which  will  bind  their  principals.*  Such  a  contract,  how- 
ever, is  valid  and  enforceable  up  to  the  constitutional  limit,  but 
invalid  as  to  the  excess,  whether  it  is  severable  or  not.^"  The  school 
district  in  such  cases  may  be  held  on  principles  of  equity  to  return 
that  which  it  has  obtained  and  holds  by  means  of  a  contract  whidi 
it  bad  no  authority  to  make,  whether  the  thing  obtained  be  money 
or  property."  If,  however,  such  a  contract  is  fully  performed,  and 
payment  is  made  thereunder  before  any  protest  is  made,  the  district 
cannot  recover  the  amount  paid  from  the  directors  unless  there  has 
been  fraud,  because  the  law  will  not  permit  taxpayers  to  acquiesce 
, silently  in  the  securing  of  benefits  of  a  contract,  and  then  after  it  is 
fully  performed  and  paid  for  retain  the  benefits  and  make  the 
directors  personally  pay  for  them.^*  If  a  school  disU:ict  issues  bonds 
increasing  its  debt  beyond  the  constitutional  limit,  they  are  void 
even  where  the  proceeds  are  to  be  used  to  decrease  the  pre-existing 
indebtedness,''  and  the  fact  that  interest  is  paid  thereon  cannot  have 
the  effect  of  ratifying  them  and  so  making  them  valid.'*  If  an  issue 
of  bonds  increases  the  indebtedness  beyond  the  statutory  but  not 
beyond  the  constitutional  limit,  they  may  be  legalized  by  a  subsequent 
statute,  and  such  statute  is  not  unconstitutional  under  a  provision 
forbidding  the  conferring  of  corporate  powers  by  a  special  act.** 

67.  iDToluntary  Indebtedness. — Legal  inhibitions  against  the  in- 
crease of  a  district's  indebtedness,  with  certain  qualifications,  extend 
only  to  voluntary  indebtedness,  and  not  to  such  as  is  thrust  on  them  by 
operation  of  law.  In  this  sense  a  voluntary  indebtedness  is  one  which  a 
district  is  at  liberty  to  evade  or  postpone  until  means  are  provided  for 
the  payment  of  the  expenses  incident  thereto,  while  an  involuntary 
indebtedness  is  a  liability  imposed  on  it  by  law,  and  which  it  is  not 
privileged  to  evade  or  postpone."   Obtaining  a  judgment  against  a 

9.  Superior  Mfg.   Co.        School  Ii.K.A.19l7D  S16. 

Dist  Ku.  63,  28  Okla.  293,  114  Pae.  13.  Doon  Tp.  t.  GamminB,  142  U. 
328,  37  L.R.A.(N.S.)  1054.  S.  366, 12  S.  Ct  220,  85  U.  S.  (L.  ed.) 

10.  Anderson      v.      International  1044. 

Sdiool  Dist.  No.  5,  32  N.  D.  413,  156  14.  Doon  Tp.  CnmnuDS,  142  U. 
N.  W.  54,  Ann.  Cas.  1918A  506,  L.R.A.  S.  366, 12  S.  Ct.  200,  35  U.  S.  (L.  ed.) 
1917E  428  and  note;  MeOillivray  v.  1044;  Deeorsh  First  National  Bank  v. 
Joint  Srhool  Dist.,  112  Wis.  354,  88  Doon  Dist.  Tp.,  86  la.  330,  53  N.  W. 
N.  W.  310,  88  A.  S.  R,  969,  58  L.R.A.  301.  41  A.  S.  R.  489. 
100.  15.  Read  v.  Plattsmoath,  107  U.  S. 

11.  MrGillivray  t.  Joint  School  668,  2  S.  Ct  208,  27  U.  S.  (L.  ed.) 
Dist.,  112  WU.  354,  88  N.  W.  310,  88  414. 

A.  S.  R.  969,  58  L.R.A.  100.  16.  Note:  L.R.A.1917E  447.  See 

12.  Kenmare  School  Dist.  No.  28  v.  generally,  Municipjx  C(SFOa&Tioira, 
Cole,  36  N.  D.  32,  161  N.  W.  642,  toL  19,  p.  98L 
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municipality  is  not  the  creation  of  a  debt  against  it  within  the  mean- 
ing of  a  constitutional  provision  fixing  a  limit  to  the  indebtednees 
which  the  municipality  may  incur.  Such  judgment  is  merely  con- 
elusive  evidence  of  a  pre-existing  debt  at  the  time  of  its  rendition, 
and,  if  such  debt  was  in  excess  of  such  constitutional  limit,  that  was 
'matter  of  defense  to  be  interposed  in  the  suit  in  which  the  judgment 
wa<)  rendered.  It  cannot  be  attacked  collaterally,  in  a  taxpayers'  suit, 
to  restrain  the  imposition  of  a  tax  to  pay  it,  or  otherwise." 

68.  Determination  of  Increase. — Under  constitutional  or  statutory 
limitations  of  the  amount  of  indebtedness  which  a  school  district  may 
incur,  it  is  important  to  determine  what  constitutes  a  debt  within  the 
legal  intent,  and  when  the  debt  shall  be  considered  as  accruing ;  also 
what  assets  may  be  considered  as  being  available  to  oflFset  the  debt 
Generally  speaking  a  contract  is  considered  as  creating  a  debt  for 
the  full  amount  involved  the  moment  it  is  entered  into,  even  though 
it  be  wholly  executory  and  the  payment  is  spread  over  a  period  of 
time,  but  this  is  not  the  case  if  the  contract  is  one  extending  over  a 
term  of  years  providing  for  the  delivery  of  necessary  supplies  or  the 
performance  of  necessary  services,  to  be  paid  for  when  the  supplies 
are  delivered  or  the  services  rendered.  In  such  case  the  debt  accrues 
a?  each  payment  becomes  due  and  only  to  that  extent.*'  In  determin- 
ing whether  the  debt  limit  has  been  reached,  interest  is  not  to  be 
taken  into  consideration,  although  expressly  reserved  in  the  contract, 
and  therefore  the  indebtedness  created  by  the  issuance  of  bonds  is 
the  face  value  of  the  bonds;  but  if  interest  has  accrued  on  the  bonds, 
it  must  be  taken  into  account  in  determining  whether  the  limit  has 
been  reached."  In  ascertaining  whether  the  constitutional  limit 
has  been  exceeded,  funds  in  the  treasury  available  for  meeting  the 
district's  liabilities  may  be  considered,  and  also  taxes  actually  levied, 
though  uncollected;  but  the  district  officers  have  no  right  to  anticipate 
revenues  to  be  derived  from  tax  levies  to  be  made  in  future  years.** 
Where  the  approval  of  the  voters  is  required  for  an  increase  of  the 
indebtedness,  the  validity  of  the  issue  of  the  bonds  must  depend  on 
the  condition  of  the  treasury  at  the  time  of  the  issue,  and  not  on  its 
condition  at  the  time  of  the  election.*  In  determining  the  amount 
of  a  city's  indebtedness,  the  indebtedness  of  the  school  district  should 
not  be  ijQcluded,  even  though  the  city  and  district  are  coterminous,  for 

17:  EdDrandson           Independent  19.  Note:  L.R.A.1917E  4S5. 

Seliool  Dist.,  9S  la.  639,  67  N.  W.  671,  20.  Anderson     v.  International 

60  A.  S.  R.  224.  School  Dist.  No.  6,  32  N.  D.  413,  156 

18.  AndersoQ      v.      International  N.  W.  54,  Ann.  Cas.  1918A  506,  L.R.A. 

School  District  32  N.  D.  413,  156  N.  1917E  428  and  note. 

W.  54,  Ann.  Gas.  1918A  506,  L.R.A.  L  Note:  LJt.AJ917£  439. 
1017E  428  and  note. 
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the  school  district  acts  independently  onder  ezpnoB  statutory  anthor- 
ily,  and  is  in  no  sense  an  agent  of  the  oity.* 


69.  En  OftneraL — There  are  two  classes  of  school  teachers:  (1)  pri- 
vate school  teachers,  or  Uiose  who  open  schools  on  private  account, 
and  are  not  responsible  to  any  higher  power  for  the  manner  of  con- 
ducting their  schools;  and  (2)  public  school  teachers,  or  those  who  are 
employed  to  teach  under  the  control  of  the  school  authorities  of  the 
state.  The  duties  of  the  two  are  identical,  but  their  authority  and 
powers  are  modified  by  the  different  conditions  under  which  they  are 
situated.  The  powers  and  authority  of  the  former  class  are  some- 
what autocratic.  They  make  their  own  rules  and  regulations,  and 
prescribe  the  course  of  study  in  their  schools.  Those  who  desire  may 
attend,  but  must  comply  with  the  rules,  regulations,  and  course  of 
study.  The  rule  is  essentially  different  with  regard  to  the  teacher  of 
a  public  school.'  Teachers  and  other  administrative  officers  of  the 
public  school  system  are  normally  subject  to  selection,  dismissal  and 
control  at  the  hands  of  the  district  school  directors,*  who  may  moke 
and  enforce  any  reasonable  rules  and  regulations  in  this  connection, 
and  in  the  absence  of  statutes  to  the  contrary,  may  designate  certain 
prerequisite  qualifications  of  teachers,*  as  for  instance  that  only  men 
shall  be  eligible  for  certain  positions.'  A  board  of  education  may  make 
freedom  from  affiliation  with  lal>or  unions  a  condition  of  employ- 
ment.' Under  its  broad  general  powers  the  legislature  may  regulate 
i^e  salaries  of  teachers,  and  fix  a  minimum  wage.  Such  a  law  is 
not  an  unconstitutional  interference  with  the  right  of  the  particular 
teacher  to  accept  such  wage  as  he  chooses,  but  is  a  proper  method  of 
raising  the  standard  in  the  profession.*  Teachers  in  the  public  schools 
have  been  held  to  be  employees,  rather  than  municipal  officers,  and 
similarly  a  superintendent  of  public  instruction  employed  by  a  school 
board.'  Teaching  has  been  held  to  be  a  trade  within  the  broad 
meaning  of  that  term.** 

2.  VaUeUy  T.  Park  Com'rs,  Ifi  N.  D.  116  N.  E.  158,  L.RA.1917E  1069; 
25,  111  N.  W.  615,  W  L.R.A.(N.S.)  Com.  v.  Board  of  Education,  187  Pa. 
61.  St.  70,  40  Atl.  806,  41  L.R.A.  498. 

3.  Note:  76  Am.  Dec.  164.  6.  Com.  v.  Board  of  Education,  187 

4.  People  V.  Cbieago,  278  lU.  318,  Pa.  St.  70,  40  Atl.  806,  41  L.R.A.  498. 
116  N.  E.  158,  L.R.A.1917E  1069;  7.  People  v.  Chicago,  278  IlL  318, 
Freeman  t.  Boume,  170  Mass.  289,  116  K.  E.  158,  L.R.A1917E  1069  and 
49  N.  E.  435,  39  L.R.A.  510;  Com.  note. 

V.  Board  of  Education,  187  Pa.  St.  70,  8.  Bopp  v.  Clark,  166  la.  697,  147 
40  Atl.  806,  41  L.R.A.  498;  Thompson  N.  W.  172,  Ann.  Cas.  1916E  417  and 
V.  Qibbs,  97  Tenn.  489,  37  S.  W.  277,  note,  52  LJl.A.(N.S.)  493  and  note. 
34  L.R.A.  648.  9.  Note:  Ann.  Caa.  1914D  1236. 

5.  People  T.  Chicago,  278  HI.  318,     10.  Note:  Ann.  Caa.  meA  1201. 
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70.  Teachers'  Liceaset. — In  tqany  jorisdietions  there  are  stotutee 
providing  for  the  licensing  of  persons  qualified  to  teach  in  the  public 
schools.  This  power  is  fundamentally  in  the  legislature.  The. latter 
may  likewise  provide  for  the  revocation  of  licoases,  and  in  doing  «t> 

it  violates  no  constitutional  rig^t,  for  a  license  has  none  <A  the  ele- 
ments of  a  contract,  and  does  not  confer  an  absolute  right,  but  only 
a  personal  privilege  to  be  exercised  under  existing  restrictions  and 
such  as  may  thereafter  be  reasonably  imposed.**  The  legislature  may 
delegate  the  right  to  license  teachers  or  to  revoke  their  licenses  to  a 
ministerial  b(^Td  or  officer,**  and  in  grauting,  refusng,  or  re- 
voking any  such  license  such  tribunal  does  not  exercise  judicial 
power  in  violation  of  constitutional  provisions.'*  Conseqjae^t^  a 
teacher  deprived  of  his  license  by  such  a  tribunal  is  not  deprivi^,  of 
his  constitutional  rights  of  access  to  the,  courts,  or  to  just  compen- 
sation for  the  taking  of  property.**  But  a  board  or  an  officer  in 
matters  connected  with  a  t^ch^s  license  has  a  discretion  so  far 
Mialogons  to  judicial  discretion  as  to  offer  protection  from  any  claim 
for  damages  on  account  of  any  mere  mistake  in  his  decision  or  error 
in  judgment,  whether  in  granting  or  withholding  a  license,  though  he 
will  be  liable  if  this  discretion  is  wilfully  or  corruptly  abused  to  the  in- 
jury of  the  teacher.**  It  has  been  said  that  one  accepting  a  license  to 
teach  school  cannot  usually  reeort  to  the  courts  to  prevent  its  revoca- 
tion on  statutory  grounds  by  the  proper  school  officers ;  but  where  the 
statute  specifies  the  grounds  on  which  a  license  may  be  revoked  by  a 
school  superintendent,  the  courts  will  protect  a  teacher  against  a  irevo- 
cation  on  grounds  not  included  in  the  statute.** 

71,  Contracts  with  Teachers  Generally.— Under  the  general  powers 
usually  reposed  in  local  school  boards  is  included  the  power  to  enter 
into  contracts  with  teachers,  and  fix  their  compensation  and  term  of 
employment*'  The  discretion  of  a  school  board  in  this  respect  is 
very  broad,  and  the  courts  will  not  interfere  to  aid  one  whom  the 
board  does  not  choose  to  employ.  The  board  has  the  absolute  right 
to  decline  to  employ  or  to  re-employ  any  applicant  for  any  reason 

11.  Stooe  V.  Fritts,  169  Ind.  361,  14.  StoLe  v.  Fritts,  169  Ind.  361, 
82  N.  E.  792,  14  Ann.  Cas.  295,  15  82  N.  E.  792,  14  Ann.  Cas.  295,  16 
L.R.A.(N.S.)  1147.  And  see  LiCENSia,  L.R.A.(N.S.)  1147. 

vol.  17.  p,  654.  16.  Elmore  v.  Overton,  104  Ind. 

12.  Elmore   v.   Overton,  104  Ind.  548,  4  N.  E.  197,  54  Am.  Hep.  343. 
648,  4  N.  B.  197,  64  Am.  Rep.  343;      16.  Stone  v.  Fritts,  169  Ind.  361, 
Stone  V.  Fritts,  169  Ind.  361,  82  K.  E.  82  N.  E.  792,  14  Ann.  Cas.  295  and 
7f?.  14  Ann.  Cas.  296,  16  L.aA.  note,  15  L.B.A.(N.S.)  1147  and  note. 


13.  Elmore  v.  Overton,  104  Ind.  116  N.  E.  158,  L.R.A.1917E  1069; 

648,  4  N.  E.  197,  54  Am.  Rep.  343;  Major  v.  Cayce,  98  Ky.  357,  33  S.  W. 

Stone  V.  Fritts,  169  Ind.  361,  82  N.  E.  93,  30  L.R.A.  697;  Barton  v.  School 

792,  14  Ann.  Cas.  295,  15  LJl.A.  Dist.  No.  2,  77  Ora.  30,  160  Pao.  261, 


(N.S.)  1147. 


17.  People  V.  Chicago,  278  Dl.  318, 


(N.S.)  114^ 


Ann.  Cas.  m7A  253. 
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whatever  or  for  no  reason  at  alL,  It  ia  no  infringement  on  the  con- 
stitutional  rights  of  anyone  for  the  board  to  decline  to  employ  him 
as  a  teacher  in  the  schools,  and  it  is  immaterial  whether  the  reason 
for  the  refusal  to  employ  him  is  because  the  applicant  is  married  or 
unmarried,  ia  of  fair  complexion  or  dark,  is  or  is  not  a  member  of  a 
trades  union,  or  whether  no  reason  is  given  for  such  refusal.  The 
fact  that  a  teacher  has  contributed  to  a  teacher's  pension  fund  does 
not  give  him  any  greater  rights  in  regard  to  re-employment  than  those 
possessed  by  any  other  person.  Rules  and  regulations  adopted  by  a 
board  prior  to  the  making  of  a  contract  of  employment  with  a  teacher, 
which  are  known  or  ought  to  be  known  to  the  teacher  when  he  enters 
into  the  contract,  form  part  of  the  contract,  and  the  teacher's  employ- 
ment is  subject  thereto.'*  A  contract  by  a  school  district  for  the 
services  of  a  teacher  is  void  where  it  requires  the  contracting  of  an 
indebtedness  which  the  district  is  forbidden  by  statute  to  contract; 
and  the  maintenance  of  a  school  throughout  tiie  school  year  is  not 
puch  a  necessity  as  will. justify  a  school  district  in  exceeding  its  statu- 
tory debt  limit  in  employing  a  teacher  therefor.**  But  of  course  the 
mere  fact  that  the  district  has  no  money  wiih  which  to  pay  a  teacher 
for  services  rendered  does  not  constitute  a  defense  to  an  action  for 
such  services.*'  A  district  may  include  in  a  teacher's  contract  the 
right  to  teach  pupils  higher  studies  than  thoee  required  to  be  taught 
by  law,  and  to  charge  and  receive  theiefor  compensation  from  the 
pupils  taught,  provided  there  is  no  interference  thereby  with  the  free 
education  of  the  children  of  the  district  in  the  prescribed  studies.* 
A  school  board  cannot  contract  with  one  of  its  own  members  to 
teach  school,  because  it  is  against  public  policy  to  allow  one  standing 
in  such  a  relation  to  contract  with  himself  concerning  the  subject 
of  his  trust,  and  the  reason  for  the  rule  is  clearer  when  it  is  considered 
that  it  is  the  duty  of  the  board  to  remove  a  teacher  when  necessaiy, 
for  it  ia  fundamental  that  a  man  shall  not  be  a  judge  in  his  own  case.' 
Where  a  teacher's  employment  is  from  year  to  year,  hia  contract  can- 
not be  renewed  for  another  year  with  the  atipulaUon  that  he  shall  be 
given  a  leave  of  absence  during  the  new  term  with  pay,'  for  a  pay- 
ment of  school  funds  under  such  circumstances  is  a  mere  gratuity.* 
Such  a  case  is  distinguishable  from  the  grant  of  a  vacation  during  a 

18.  People  v.  CMcago,  278  El.  318,  8.  Scott  v.  Williamstown  School 
116  N.  E.  158,  UR.A.1917E  1009.     Dist  No.  9,  67  Vt.  150,  31  Ati.  145, 

19.  Wolf  V.  SehwA  DiBt  No.  2,  68  27  L.R.A.  688. 

Wash.  212,  108  Pao.  442,  137  A.  S.  3.  State  v.  Board  of  Edneation,  71 
R.  1057,  27  LJl.A.(N.S.)  891  and  W.  Va.  52,  76  S.  E.  127,  Ann.  Cas. 


20.  Note:  27  L.B.A.(N.S.)  892.  1  Whittaker  v.  Salem,  216  Mass. 
1.  Major  T.  Cayee,  98  Ky.  357,  33  483,  104  N.  E.  359,  Ann.  Cas.  1915B 


note. 


1914B  1238. 


S.  W.  03,  30  L.R.A.  697. 


794. 
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term  of  employment,  or  from  the  very  usual  grant  of  leave  during 
sickness  provided  a  substitute  is  furnished.' 

72.  Informal  Contracts. — Where  power  to  employ  a  teacher  is  in  a 
school  board,  a  valid  contract  with  a  teacher  cannot  be  made  by 
membras  of  the  board  without  a  meeting  and  formal  acUon.'  It  is 
an  elementary  principle  that,  when  several  persons  are  authorized  to 
perform  a  public  service,  or  to  do  an  act  of  a  public  nature,  as  an 
organized  body,  which  requires  deliberation,  they  should  be  convened 
in  a  body  that  ih&y  may  have  the  oounsel  and  advice  of  every 
member,^  and  a  contract  approved  by  an  informal  meeting  has  been 
held  invalid,  even  though  the  entire  board  was  present.*  Where 
a  statute  regulates  the  method  of  approving  and  making  the  contract, 
it  must  be  followed,  or  the  resulting  contract  will  be  illegal."  But 
where  a  contract  is  informally  made  with  a  teacher  without  a  board 
meeting,  the  board  may  later  ratify  such  contract,  and  the  ratification 
is  equiv^ent  to  a  full  compliance  with  the  necessary  formalities,  and 
when  so  done  renders  the  contract,  valid  from  its  inception.'**  The 
^■ilent  acquiescence  by  the  board  in  the  performance  of  the  contract 
by  the  teacher  and  the  payment  of  compensation  in  accordance 
therewith  has  been  held  to  constitute  ratification.'*  A  teacher  who 
has  rendered  services  to  a  district  may  recover  reasonable  compen- 
sation therefor  even  though  he  had  no  contract  or  agreement  with 
the  board  in  regard  thereto,  for  the  district  will  not  be  permitted 
to  avail  itself  of  the  fruits  of  his  labor  and  then  refuse  to  pay  for  it.''' 
In  the  absence  of  a  statute  to  the  contrary,  an  oral  contract  with  a 
teacher  is  valid,  and  a  statute  providing  that  such  a  contract  shall 
specify  certain  things  and  that  it,  with  a  copy  of  the  teacher's 
certificate,  shall  be  fUed  with  the  clerk,  is  directory  merely,  relates 
to  a  detail  respecting  the  keeping  of  a  record,  and  does  not  preclude 
the  making  of  a  valid  oral  contract'*  If  a  teacher,  without  acting 
arbitrarily,  leaves  his  employment  before  the  completion  of  his  con- 
tract, he  will  none  the  less  be  entitled  to  compensation  on  a  quantum 

5.  Note:  Ann.  Cas.  1916B  796.  77  Ore.  30,  150  Pae.  251,  Ann.  Gas. 

6.  Ryan  v.  Hnmphries,  50  Okla.  1917A  252;  Pearson  v.  School  Dist. 
343,  150  Pac  1106,  L.R.A.1915F  1047  No.  8,  144  Wia.  620,  129  N.  W.  940, 
and  note;  Barton  v.  School  District  140  A.  S.  R.  1043. 

No.  2,  77  Ore.  30,  150  Pac.  251,  Ann.  10.  Ryan  v.  Humphries,  50  Okla. 
Cas.  1917A  252.  343,  150  Pae.  1106,  L.R.A1916F  1047 

7.  Ryan  v.  Humphries,  50  Okla.  and  note. 

343, 150  Pac.  1106,  L.R.A.1915P  1047.  11.  Note:  L.R.A.1915F  1052. 

And  see  Pubuc  OmcKES,  vol.  22,  p.  12.  Scott  v.  Williamstown  School 

456.  Dist.  No;  9,  67  Vt  160,  31  AtL  146, 

8.  Barton  v.  School  District  No.  2,  27  L.R.A.  588. 
77  Ore.  30,  160  Pac.  251,  Ann.  Caa.  IS.  Pearson  v.  School  Dist.  No.  8, 


1017A  252. 
Note:  L.R.A.191SF  1050. 
9.  Barton  v.  School  District  No.  2, 


144  Wis.  620,  129  N.  W.  940,  140 
A.  S.  R.  1043. 
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moniit,  and  in  such  caae  the  proper  eompensadon  is  not  neceei^ily 
a  pro  rata  portion  of  the  contract  price,  but  the  actual  value  of  the 

services  rendered,  not  to  exceed  the  contract  price.^* 

73.  Statutes  Requiring  Certificates. — There  are  statutes  in  many 
jurisdictioDs  providing  that  persons  teaching  in  the  public  schools 
must  be  holders  of  teachers'  certificates  and  Hxe  question  has  frequently 
arisen  as  to  the  effect  of  a  contract  made  by  a  board  with -a  person 
not  so  qualified.^*  Such  provisions  may  be  neither  waived  nor  dis- 
pensed with  and  it  has  been  held  broadly  that  the  possession  of  the 
certificate  is  a  necessary  prerequisite  to  appointment  or  employ- 
ment "  and  that  any  contract  made  with  a  teacher  not  having  sudi 
certificate  is  void  so  as  not  even  to  be  susceptible  of  ratification,^^  and 
that  a  teacher  who  lacks  the  required  certificate  or  license  cannot  re- 
cover on  his  contract  for  services  rendered  thereunder,^'  because  the 
right  of  a  public  officer  to  the  compensation  of  his  office  is  incident 
to  and  dependent  upon  his  right  and  title  to  the  office.  If  he  is 
ineligible  to  hold  office,  and  therefore  without  title,  be  is  a  volunteer 
and  cannot  recover  for  services.'*'  If  a  warrant  is  issued  to  pay  for 
such  services,  it  is  void,  and  the  district  is  not  estopped  thereby  even 
though  it  comes  into  the  hands  of  an  innocent  purchaser  for  value, 
for  such  warrants  are  not  negotiable  instruments,  in  the  sense  that 
their  negotiation  or  ownership  by  innocent  purchasers  will  cut  off 
defenses.^  But  the  repeal  of  a  statute  under  which  a  certificate, 
good  until  revoked,  is  issued  after  a  proper  examination  does  not 

14.  Riggs  T.  Horde,  25  Tex.  Sopp.  Willow  Lake  School  Tp.,  1  N.  D.  26, 
456.  78  Am.  Deo.  584.  44  N.  W.  1002,  26  A.  S.  R.  605;  Hos- 

15.  Flannary  v.  Barrett,  146  Ky.  mer  v.  Ransom  County  Sheldon 
712,  143  S.  W.  38,  Ann.  Cas.  19130  School  Dist.  No.  2,  4  N.  D.  197,  6!l 
370  and  note;  Goose  River  Bank  t.  N.  W.  1035,  50  A.  8.  B.  639,  25  LJt.A. 
WUlow  Lake  School  Tp.,  1  N.  D.  26,  383. 

44  N.  W.  1002,  26  A.  S.  R.  605;  Notes:  12  L.R.A.(N.S.)  614;  42 

Hoamer  v.  Ransom  County  Sheldon  L.R.A.(N.S.)  412. 

School  Dist.  No.  2,  4  N.  D.  197,  59  18.  Goose  River  Bank  v.  Willow 

N.  \V.  1035,  50  A.  S.  R.  639,  25  L.R.A.  Lake  School  Tp.,  1  N.  D.  26,  44  N.  W. 

383;  Schafer  v.  Johns,  23  N.  D.  593,  1002,  26  A.  S.  R.  605. 

137  N.  W.  481,  42  L.R.A.(N.S.)  411  Note:  42  L.RA.(N.S.)  412. 

and  note;  Altman  v.  School  Dist.,  35  19.  Flannary  t.  Banett,  146  Ky. 

Ore.  85,  56  Pae.  291,  76  A.  S.  R.  712,  143  8.  W,  38,  Ann.  Cas.  1913C 

468.  370  and  note;  Goose  River  Bank  v. 

Notes:  12  L.R.A.(N.S.)  614;  L.R.A.  Willow  Lake  School  Tp.,  1  N.  D. 

1917E  1073.  26,  44  N.  W.  1002,  26  A.  S.  R.  605. 

16.  Ooose  River  Bank  v.  Willow  Notes:  12  L.R.A.(N.S.)  614:  42 
Lake  School  Tp.,  1  N.  D,  26,  44  N.  W.  L.R.A.(N.S.)  413. 

1002,  26  A.  S.  R.  606.  20.  Flannary  v.  Barrett,  146  Ky. 

Notes:  42  L.R.A.(N.S.)  412;  Ann.  712,  143  S.  W.  38,  Ann.  Cas.  191SG 

Cas.  1913C  373.  370  and  note. 

17.  Flannary  v.  Barrett,  146  Ky.  1.  Goose  River  Bank  v.  Willow 
712,  143  S.  W.  38,  Ann.  Cas.  1913C  Lake  School  Tp.,  1  N.  D.  26,  44  N. 
870  and  note;  Qoose  Biver  Bank  v.  W.  1002,  28  A.  S.  B.  60& 
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affect  the  validity  of  a  contract  based  on  such  oertUicate.*  It  seema 
that  any  citiaen  of  the  district  may  secure  an  injunction  lestraining 
one  having  no  certificate  from  teaching  in  the  schools,  and  restrain- 
ing the  officers  from  paying  such  teacher  for  services  rendered.*  In 
some  cases  it  has  been  held  that  where  the  employment  of  an  unquali- 
fied teacher  is  a  necessity,  the  school  district  is  authorized  to  employ 
one  who  has  not  the  proper  certificate  if  the  school  board  are  satined 
that  the  teacher  is  otherwise  qualified,  and  to  pay  such  teacher  out  of 
moneys  belonging  to  the  diBtriet.^ 

74.  Time  of  Possession  of  Certificate. — The  authorities  are  not 
ajcreed  on  the  question  as  to  the  time  at  which  a  teacher  must  have 
a  certiBcate  in  order  to  be  qualified  to  teach.  It  has  been  held  in  some 
cases  that  a  teacher,  in  order  to  make  a  valid  contract,  must  have  a 
certificate  to  teach  at  the  time  he  enters  into  the  contract  of  employ- 
ment,' and  that  a  contract  by  a  teacher  without  the  requisite  certifi- 
cate may  not  be  ratified  by  the  subsequent  issuance  of  the  certificate.* 
Other  cases  hold  that  a  contract  with  a  person  who  has  no  certificate 
IP  not  void  ab  initio,  for  it  is  conceivable  that  tiie  certificate  may  be 
granted  before  the  actual  teaching  begins,'  and  if  so  granted,  the 
entire  transaction  is  valid.*  This  conflict  is  caused  to  some  extent 
by  the  fact  that  the  wording  of  the  statutes  varies,  some  providing 
that  no  teacher  without  a  certificate  shall  be  employed,*  others  that 
no  one  without  a  certificate  shall  teach."  In  some  cases  it  has  lieen 
held  that  the  fact  that  a  teacher  has  no  certificate  is  conclusive,  but 
in  others  it  is  held  that  a  teacher's  claim  will  not  be  defeated  because 
he  has  no  certificate  if  he  is  entitled  to  one,  and  his  failure  to  secive 
it  is  no  fault  of  his.''  Along  the  same  line  it  is  held  that  where  a 
teacher  has  admittedly  complied  with  all  the  requirements  for  the 
issuance  of  a  certificate,  but  there  is  a  delay  due  to  no  fault  of  bis, 
he  is  entitled  to  a  certificate  as  of  the  date  when  it  should  have  been 
issued,  and  a  certificate  subsequentiy  issued  will  relate  back  to  that 
date." 

8.  Note:  42  LJLA.(N.S.)  413.         8.  Sehafer  v.  Johns,  23  N.  D.  693, 

3.  Note:  42  LA.A.(N.S.)  414.       137  N.  W.  481,  42  L.R.A.(N.S.)  411. 

4.  Notes:   42   L.R.A(N.S.)    414;     Note:  Ann.  Cao.  1913C  373. 
Ann.  Gas.  1913G  373.  9.  Goose  Rivar  Bank  v.  Willow 

6.  Goose  River  Bank  v.  Willow  I^  School  Tp.,  1  N,  D.  26,  44  N. 
I«ke  School  Tp.,  1  N.  D.  26,  44  K  W.  1002,  26  A.  S.  R.  605;  Hosmer  v. 
W.  1002,  26  A.  S.  R.  606.  Ransom  County  Sheldon  SrhnnI  T>ist. 

Note:  42  L.R.A(N.S.)  415.  Na  2,  4  N.  D.  197,  69  N.  W.  1035,  50 

6.  Hosmer  v.  Ransom  County  Sfael-  A.  S.  R.  639,  25  I4.R.A.  383;  Si-hafer 
don  School  Diat  No.  2,  4  N.  D.  197,  Johns,  23  N.  D.  503, 137  N.  W.  481. 
59  N.  W.  1035,  50  A  S.  R.  639,  25  42  L.RA.(N.S.)  411. 


7.  Sehafer  v.  Johns,  23  N.  D.  693,     Note:  Ann.  Cas.  1913C  37a 
137  N.  W.  481,  42  L.R.A.(N.S.)  4U     11.  Note:  42  L.B.A.(N.S.)  415. 


L.RJL  383. 
Note:  42  L.R.A.(N.S.)  415. 


10:  Sehafer  v.  Johns,  23  N.  D.  593. 
137  N.  W.  481,  42  L.RA.(N.S.)  4U 


and  note. 


IS.  Bradfield  v,  Avezy,  16  ldah& 
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75.  Dismissal. — The  right  to  hire  teachers  and  other  school  officials 
presupposes  the  right  to  dismiss  them,  and  both  of  these  powers  are 
generally  in  the  local  school  boards.**  The  right  of  dismissal  thm 
given  to  a  board  is  at^lute,  and  cannot  be  bargained  away  or  limited 
by  contract  Every  contract  made  with  a  teacher  includes  by  impli- 
cation the  statutory  provisions  for  dismissal,'*  and  in  the  absence  of 
statutory  provisions  includes  the  implied  power  of  the  board  to  dis- 
miss for  adequate  cause.**  But  conversely  the  terms  of  the  statute 
favorable  to  tiie  teacher  are  likewise  written  into  the  contract,  and  a 
school  board  will  not  be  permitted  to  circumvent  a  statute  pro^'xding 
for  dismissal  for  cause  only,  by  including  in  the  contract  the  power 
to  dismiss  arbitrarily  without  cause.*'  Where  a  teacher  has  been 
properly  dismissed,  the  dismissal  constitutes  a  good  defense  in  an 
action  by  the  teacher  against  the  district  for  subsequent  compen- 
sation.*^ Failure  to  renew  a  teacher's  contract  does  not  constitute 
dismissal  of  the  teacher,**  and  so  does  not  come  within  the  purview 
of  a  statute  prescribing  the  cause  and  manner  for  dismissal.**  Fro* 
ceedings  for  the  dismissal  of  a  teacher  are  frequently  regulated  by 
statute,  and  consequently  depend  on  the  wording  of  the  particular 
statute  in  force.***  In  such  statutes  the  grounds  of  dismissal  are 
generally  stated  in  the  broadest  terms,  but  it  is  held  that  the  board 
is  limited  to  the  grounds  specified.*  Some  statutes  give  absolute 
power  of  dismissal  to  the  board,  without  mention  of  cause  or  pro- 
cedure, so  that  the  power  is  discretionary  and  not  reviewable  by  the 
courts.*  The  procedure  as  to  complaint,  notice,  and  hearing  provided 
by  statute  for  the  dismissal  of  a  school  teacher  must  be  followed  to 
make  a  dismissal  valid.'  Where  tiie  statute  merely  states  in  general 


769,  102  Pac.  687,  23  L.R.A.(N.S.)  97  CaL  606,  32  Pae.  643,  20  LJt.A. 

1228.  197. 

13.  Marion  v.  Board  o£  Education,  20.  Bourbon  County  School  Dist. 
97  Cal.  606,  32  Pac.  643,  20  L.R.A.  No.  23  v.  McCoy,  30  Kan.  268,  1  Pac. 
197;  Freeman  v.  Bourne,  170  Mass.  97,  46  Am.  Rep.  92;  Richards  v.  Dis- 
289.  49  N.  E.  435,  39  L.R.A.  510.  triet  School  Board,  78  Ore.  621,  153 

14.  Gillan  v.  Board  of  Regents,  88  Pae.  482,  Ann.  Cas.  1917D  266,  L.R.A. 
Wis.  7,  58  N.  W.  1042,  24  L.R.A.  1916C  789;  Thompson  v.  Gibba,  97 
336.  Tenn.  489,  37  S.  W.  277,  34  L.R.A. 

15.  Freeman  v.  Bourne,  170  Mass.  548;  State  v.  Board  of  Edacation,  19 
289,  49  N.  E.  435,  39  L.R.A.  510.  Wash.  8,  52  Pae.  317,  67  A.  S.  R.  706, 

16.  Thompson  v.  Gibbs,  97  Tenn.  40  L.R.A.  317;  Gillan  v.  Board  of  Re- 
489,  37  S.  W.  277,  34  L.R.A.  548.  gents,  88  Wis.  7,  58  N.  W.  1042,  24 

17.  Bourbon   County   School   Dist  L.R.A.  336. 

No.  23  T.  McCoy,  30  Kan.  268,  1  Pac.  1.  Thompson  v.  Gibbs,  97  Tenn. 

97,  46  Am.  R«p.  92.  489,  37  S.  W.  277,  34  L.R.A.  548. 

18.  Marion  v.  Board  of  Education,  2.  Gillan  v.  Board  of  R^ents,  88 
97  Cal.  606,  32  Pac.  643,  20  L.R.A.  Wis.  7,  58  N.  W.  1042,  24  L.R.A. 
197;  People  v.  Chicago,  278  111.  318,  336. 

116  N.  E.  158,  L.R.A.1917E  1069  and  3.  Richards    v.    District  School 

note.  Board,  78  Ore.  621,  153  Pac.  482, 

19.  Marion  v.  Board  of  Education,  Ann.  Cas.  ldl7D  266,  L.R.A.1910G 
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terms  the  causes  for  which  and  the  offidals  by  whom  a  teacher  may 
be  dismissed,  these  officials  do  not  form  a  eom:t  with  the  necessity  of 
formal  procedure,  but  may  adopt  their  own  procedure.*  But  where 
the  board  ia  constituted  a  court  to  try  charges  against  a  teacher  or 
uther  school  office,  the  law  presupposes  a  fair  trial,  iand  a  director 
who  has  openly  and  avowedly  prejudged  the  case  should  not  sit  at 
£uch  trial,  and  will  be  restrained  by  a  court  from  so  doing.^  A  rule 
of  a  school  board  providing  for  the  dismissal  of  a  female  teacher  in 
case  of  marriage  has  been  held  capricious  and  unreasonable,  and  there- 
fore invalid,  where  the  statute  provides  for  dismissal  for  cause  only.* 

76.  Remedy  for  Wrongful  Pfwniwal  .—Mandamus  cannot  be  main- 
tained to  compel  reinstatement  of  a  school  teacher,  who  has  been 
removed  by  the  school  officers,  and  whose  rdation  to  the  school  author^ 
ities  rests  wholly  in  contract.'  Kor  in  such  case  can  equity  be  invoked 
to  enjoin  the  school  officials  from  discharging  a  teacher,  whether 
the  bill  is  brought  by  the  teacher  herself,  or  by  a  taxpayer.'  The 
reason  in  both  cases  is  that  the  remedy  at  law  is  adequate.' 

77.  Right  to  Pay  When  School  dosed. — ^If  a  school  board  makes  a 
contract  with  a  teacher  for  a  fixed  time,  it  must  pay  him  for  that  time 
even  though  there  is  no  teaching  for  him  to  do.*®  And  this  is  true 
even  though  the  contract  provides  that  the  teacher  sh^l  be  paid  only 
for  time  actually  occupied  in  school,  for  the  evident  intent  of  the 
parties  was  merely  to  stop  payment  during  vacations  or  absences.'* 
Where  a  contract  is  to  do  acts  which  can  be  performed,  nothing  but 
the  act  of  God  or  of  a  public -enemy  or  the  interdiction  of  the  law  as 
a  direct  and  sole  cause  of  the  failure  will  excuse  the  performance.** 
But  of  course  a  school  district  may  save  itself  from  liability  in  such 

789;  State  t.  Board  of  Edneation,  19  N.  U.  183,  135  Pae.  96,  49  L.K.A. 

Wash.  8,  52  Pae.  317,  67  A.  S.  R.  (N.S.)  62  and  note;  Greer  v.  Austin, 

706,  40  L.R.A,  317.  40  Okla.  113,  136  Pac.  590,  51  L.R.A. 

4.  Bourbon    County    School    Diat.  (N.S.)  336  and  note. 

No.  23  V.  McCoy,  30  Kan.  268,  1  Pac.  10.  Smith  v.  School  Diat.  No.  64, 

97,  46  Am.  Rep.  92.  89  Kan.  225,  131  Pae.  557,  Ann.  Cas. 

5.  State  V.  Board  of  Education,  19  1914D  139  and  note;  Noble  v.  Wil- 
Wash.  8,  52  Pac.  317,  G7  A  S.  R.  Hams,  150  Ky.  439,  160  S.  W.  607, 
706,  40  L.RA.  317.  42   L.R.A.(N.S.)    1177;    Dewey  v. 

6.  Richards  v.  District  School  Alpena  School  Diat,  43  Mich.  480, 
Board,  78  Ore.  621,  153  Pac  482,  5  N.  W.  646,  38  Am.  Rep.  206  and 
Ann.  Cas.  1917D  266,  L.EAa916C  note;  McKay  v.  Bamett,  21  Utah 
789  and  note.  239,  60  Pac.  1100,  50  L.R.A.  371  and 

Notes:    L.R.AJ916G    796;    Ann.  note. 
Cas.  1917D  271.  11.  McKay  v.  Bamett,  21  Utah 

7.  See  MANDAicns,  vol.  18,  pp.  239,  60  Pae.  1100,  60  LBA.  371  and 
246-247.  note. 

8.  Greer  v.  Anstin,  40  Okla.  113,  12.  See  CoHTUon^  voL  fl^  p.  997 
136  Pae.  690,  61  L.R.A(N.S.)  336.       et  seq.  . 

9.  State  V.  Boud  of  Edneation,  18 
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a  case  by  a  proper  provision  in  the  contract  of  employment^'  The 
fact  that  the  school  ia  dosed  because  of  an  epidemic  will  not  save  the 
school  district  from  liability.**  The  general  rule  holds  good  even 
though  the  school  is  closed  by  order  of  a  higher  authority,  such  aa  a 
board  of  health.'*  Similarly  as  a  general  rule,  no  deduetion  can  be 
made  where  the  school  is  closed  on  account  of  the  dratruction  of  the 
building,  though  it  has  been  held  otherwise  when  the  contract  ia 
made  with  reference  to  the  particular  building  which  is  destroyed.'* 
A  teacher  ia  entitled  to  be  paid  when  he  ia  prevented  from  performing 
hia  part  of  the  contract  by  the  school  authoritiea  themselves,"  aa  for 
instance  if  they  fail  to  furnish  him  with  a  school  in  which  to  teach 
or  shortening  of  the  school  term."  Where  the  school  term  is  shortened 
because  all  funds  which  the  diatrict  is  authorized  to  expend  have  been 
exhausted^  it  may  be  that  a  teacher  cannot  collect  pay  for  the  balance 
of  hia  contract  period,  for  the  employment  of  a  teacher  for  such  time 
would  be  ultra  vires;  but  the  mere  failure  to  collect  the  funds  will  not  . 
justify  the  closing  of  the  school,  or  avoid  the  teacher's  contract." 
In  the  absence  of  special  clauses  in  the  contract  no  deduction  can  be 
made  from  the  time  for  which  a  school  teacher  contracts  to  teach,  on 
account  of  the  closing  of  the  school  on  recognized  holidays.*  A 
school  board  with  general  powers  may  allow  full  pay  to  a  school 
teacher  absent  for  a  reasonable  time  because  of  sickness,  provided 
the  teacher  furnishes  a  substitute.*  On  the  other  hand,  in  the  absence 
of  contractual  complications,  a  school  board  has  the  power  to  reduce 
the  salary  of  a  teacher  by  providing  that  he  is  to  receive  no  compen- 
sation for  the  daya  on  which  he  is  absent  without  leave.' 

78.  Reimbnrsement  for  Honey  Spent — Where  a  school  board  fails 
to  furnish  a  school  building  or  necessary  service  or  supplies,  and  a 
teacher  secures  them  at  his  own  expense,  he  cannot  recover  from  the 

18.  KotcB:  50  L.R.A.  373  et  aeq.;  Ky.  439,  150  S.  W.  507,  42  hSUL 
Ann.  Caa.  1914D  143.  (N.S.)  1177. 

14.  Smith  T.  School  Dirt.  No.  04.     Note:  38  L.R.A.(N.S.)  515. 


17.  Smith  V.  School  Dist  No.  64,  (N.S.)  513  and  note. 
89  Kan.  225,  131  Pae.  557,  Ann.  Cm.     3.  Notes:    38   L.EtA.(N.S.)  513; 
1914D  139;  Noble  v.  WiUiams,  150  Ann.  Caa.  1914D  141. 


89  Kan.  225,  131  Pae.  557,  Ann.  Cas. 
igi4D  139;  Devey  v.  Alpena  School 
Dist,,  43  Mich.  480,  5  N.  W.  646,  38 
Am.  Rep.  206;  McKay  Barnett,  21 
Utah  239,  60  Pae  1100,  60  L.R.A. 


18.  Noble  V.  WiUiams,  150  Ky.  439, 
150  S.  W.  507,  42  L.aA.(N.S.)  1177. 

19.  Smith  T.  Sebool  Dist.  No.  64, 
89  Kan.  225,  131  Pac.  557,  Ann.  Cas. 
1914D  139. 


371  and  note. 
Note:  Ann.  Cas.  1914D  142. 

15.  Notes:  50  L.R.A.  372;  Ann. 
Cas.  1914D  142. 

16.  Notes:  50  LJtA.  873;  Ann. 
Gas.  1914D  142. 


20.  Note:  50  L.R.A.  374  et  seq. 


1.  School  Dist.  No.  4  T.  Gage,  39 
ITieh.  484,  33  Am.  Rm.  42L 


Notes:  50  L.B.A.  374;  38  L.R.A. 
(N.S.)  614;  Ann.  Cas.  1914D  14L 

2.  District  of  Columbia  v.  Dean, 
38  App.  Cas.  (D.  C.)  182,  38  L.R.A. 


620 


24  n.  c.  u 


SCHOOI^ 


M  79,80 


board,  far  ha  fa  a  mere  volmiteer.*  This  ia  in  accordance  irith  the 
genpral  rule  that  no  one  by  voluntarily  payinj^  the  debt  of  another 
without  his  knowledge  or  consent  can  become  hia  creditor,  and  such 
a  payment  raises  no  assumpsit  against  the  person  whose  debt  is  paid, 
and  no  action  at  law  lies  by  reason  of  such  payment,  unless  the  debt^n" 
either  expressly  or  impliedly  requested  hiin  to  make  such  payment, 
or  siibnoquently  ratified  the  act* 

79.  Teachers'  Retirement  Fonds^ — ^Tn  some  jurisdictions,  statutes 
have  been  passed  creating  teachers'  retirement  fonds  under  which  it 
is  optional  with  the  teachers  to  come  under  its  provisions  by  having 
a  certain  sum  deducted  from  their  salary.  Under  such  statutes  it  is 
held  that  the  election  to  participate  in  the  fund  raises  a  contract 
relation,  the  terms  of  which  are  ascertained  by  reference  to  the  stat- 
ute. Accordingly  the  terms  of  this  contract  cannot  be  altered  as  to 
those  who  have  already  accepted  even  by  a  subsequent  statute.*  In 
the  absence  of  statutory  authority  local  school  boards  have  no  power 
even  by  contract  to  hold  back  a  proportion  of  a  teacher's  salary  for 
retirement  beneBts,  and  the  act  of  the  board  in  attempting  so  to  do 
is  illegal  and  void.'  A  statute  providing  for  the  pensioning  of  school 
teachers  out  of  a  fund  to  be  raised  by  deducting  a  percentage  from 
the  salary  of  each  teacher  is  unconstitutional  and  void.  Such  a 
taking  ia  either  the  taking  of  private  property  for  the  public  good, 
in  which  case  it  would  be  unconstitutional  aa  being  the  taking  of  the 
private  property  of  one  person  for  the  benefit  of  another,  or  it  is  a 
tax,  in  which  case  it  violates  the  constitutional  provision  requiring 
the  levy  of  taxes  to  be  uniform.  The  acceptance  of  an  appointment 
as  a  teacher  in  the  public  schools  does  not  estop  a  teacher  &om  oonr 
teeting  the  constitutionality  of  such  a  statute.* 

X.  RiGBTs  AND  Duties  of  Pabbntb  akd  Pupils 

80.  Compulsory  Educationv^tatutes  making  the  education  of  chil- 
dren compulsory  have  become  very  general  in  the  United  States  * 
imd  their  constitutionality  is  beyond  dispute,  for  the  natural  rights 
of  a  parent  to  the  custody  and  control  of  hia  infant  child  are  sub- 
ordinate to  the  power  of  the  state,  and  may  be  restricted  and  regulated 

4.  Noble  V.  Williams,  150  Kj.  439,  Board  of  Edneatioii,  79  Kim.  202,  99 
ISO  S.  W.  607,  42  L.R.A.(N.S.)  1177.  Pae.  216,  22  LJt.A.(N.S.)  584;  State 

5.  See  Patubnt,  vol.  21,  p.  32.     v.  Jackson,  71  N.  H.  662,  63  Atl. 

6.  Note:  60  L.RJL(N.S.)  1021.        1021,  60  L.R.A  739;  State  v.  Wolf, 

7.  State  V.  Rogers,-  87  Minn.  130,  145  N.  C.  440,  59  8.  B.  40,  13  Ann. 
01  N.  W.  430,  68  L.R.A.  663.  Cas.  189;  State  v.  Connort,  69  Wash. 

8.  Hibbard  v.  State,  66  Ohio  St  361,  124  Pac  910,  41  L.R.A.(N.S.) 
674,  64  N.  E.  109,  68  UlA.  664.       95;  Reran  v.  Shears,  [19U]  2  K.  B. 

B.  State  V.  BaU^,  157  Ind.  324,  61  (Bng.)  936,  Ann.  Gas.  1912A  370 
N.  K.  730,  59  L3.A.  435;  Williams  v.  and  not& 


621 


SCHOOLS 


24  E.  C.  L 


by  municipal  laws.*^  One  of  the  in(»t  important  natural  duties  of 
the  parent  is  the  obligation  to  educate  his  child;  and  this  duty  he 
owes  not  to  the  child  only,  but  to  the  commonwealth.**  If  he  neglects 
to  perform  it,  or  wilfully  refuses  to  do  so,  he  may  be  coerced  by  the 
law  to  execute  such  civil  obligation.*'  Free  schooling  furnished  by 
the  Atate  is  not  so  much  a  right  granted  to  the  pupils  as  a  duty 
imposed  on  them  for  the  public  good.**  Ill  health  is  generally  made 
by  statute  a  ground  for  excuse  from  school  attendance,  and  a  parent 
will  not  be  convicted  under  such  statute  if  he  withdraws  his  child  in 
good  faith  on  account  of  illness.**  A  law  will  be  held  unreasonable 
and  unconstitutional  which  requires  a  parent  to  procure  the  consent 
of  the  school  board  to  his  child's  staying  away  from  school  in  order 
to  protect  himself  from  the  penalty  of  the  law.  It  is  sufficient  if  it 
is  apparently  reasonably  necessary  for  the  child's  health  and  welfare 
that  he  should  be  kept  out  of  school,**  It  is  also  held  in  some  cases 
that  a  child  living  at  a  great  distance  from  any  school  is  not  obliged 
to  attend  school  if  no  conveyance  is  furnished.**  A  parent  will  not 
be  forced  to  send  his  children  to  school,  where  the  location  of  tiie 
only  available  school  makes  the  approach  of  his  children  so  dangerous 
that  in  the  exercise  of  ordinary  prudence  the  parent  should  not  permit 
his  children  to  go.*'  The  application  of  the  school  laws  to  Indians 
is  treated  in  another  place.** 

81.  What  Constitntes  Compliance. — The  question  as  to  what  con- 
stitutes compliance  with  compulsory  education  statutes  is  of  import- 
ance. These  statutes  do  not  require  that  children  be  sent  to  the 
public  schools,  but  they  vary  greatly  as  to  what  shall  constitute  suffi- 
cient schooling  in  lieu  thereof.*'  Statutes  requiring  the  attendance  of 
children  at  public  schools  usually  except  from  their  provisions  chil- 
dren who  are  otherwise  educated  for  a  like  period  in  the  subjects 

10.  State  T.  Bailey,  157  Ind.  324,  Board  of  Education,  76  N.  H.  296, 
61  N  E.  730,  59  L.B.A.  435;  State  v.  82  Atl.  173,  Ann.  Caa.  19120  768, 
Jackson,  71  N.  H.  652,  53  Atl.  1021,  37  L.B.A.{N.S.)  1110. 

60  LR A  739  14-  Note:  Ann.  Gas.  1912A  376. 
Note:  Ann.  Cas.  1912A  373.               15.  State  v.  Jaekson,  71  N.  H.  552, 

11.  State  V.  Bailey,  157  Ind.  324,  53  Atl.  1021,  60  L.R.A.  739. 

61  N.  E.  730,  59  L.R.A.  435.  16.  Note:  Ann.  Cas.  1912A  375. 

12  State  V.  Bailey,  157  Ind.  324,  17.  WUliama  v.  Board  of  Educa- 

61  N.  E.  730,  59  L.R.A.  436;  State  v.  tion,  79  Kan.  202,  99  Pac  216,  22 

Jackson,  71  N.  H.  552,  53  Atl.  1021,  L.R.A.(N.S.)  684.   

60  L.R.A.  739;  Fogg  v.  Board  of  18.  See  Indians,  vol  14,  pp.  122- 

Edncation,  76  N.  H.  296,  82  Atl.  173,  123. 

Ann.   Cas.   1912C   758,   37   L.R.A.  19.  State  v.  Counort,  69  Wash.  361, 

(NS.)   lUO;  State  v.  Counort,  69  124  Pac.  910,  41  L.R.A.(N.S.)  96; 

Wash.  361,  124  Pac  910,  41  L.R.A.  Bevan  v.  Sfaeaia,  [1911]  2  K.  B. 

(N.S.)  95.  (Eng.)   936,  Ann.  Cas.  Ifll2A  870 

13.  Bissell  T.  Davison,  65  Conn.  183,  and  note. 
32  AtL  348,  29  UR.A..  261;  Fogg  v. 
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pursued  at  the  public  schools.  Under  such  a  statute  sending  a  child 
to  a  private  day  school  approved  by  the  school  committee  is  enough 
to  comply  with  the  requirement  of  the  law,  without  further  inquiry. 
H  the  school  committee  has  not  approved  of  a  particular  school,  or 
has  expressly  refused  to  approve  of  it,  then  the  person  having  control 
of  a  child,  if  he  sends  the  child-  to  that  school,  must  take  the  respoU' 
sibility  of  being  able  to  prove  that  he  has  been  sufficiently  and  properly 
instructed  there.'**  Some  statutes  require  that  children  shall  attend 
pubUc  or  private  schools.^  And  the  question  then  arises  as  to  what 
constitutes  a  private  school  within  the  meaning  of  the  statute.  At- 
tempted instruction  at  home  does  not,  unless  a  regular  school  is 
maintained  there,  comply  with  such  a  requirement,  though  undoubt- 
edly a  private  school  may  be  maintained  in  a  private  home  in  which 
the  children  of  the  instructor  may  be  pupils.  This  provision  of  the 
law  is  not  to  be  determined  by  the  place  where  the  school  is  main- 
tained, nor  the  individuality  or  number  of  the  pupils  who  attend  it. 
It  is  to  be  determined  by  the  purpose,  intent,  and  character  of  the 
endeavor.*  Private  tutoring  in  the  branches  taught  in  the  public 
schools,  for  a  sufficient  length  of  time  daily,  generally  fulfils  the 
i-equirements  of  the  statute.'  Other  statutes  provide  broadly  that 
children  must  attend  the  public  schools  unless  they  are  under  efficient 
instruction  in  some  other  manner.  In  such  cases  it  is  held  that  it  is 
not  necessary  that  outside  instruction  shall  be  in  the  identical 
branches  taught  in  the  public  schools,  or  of  equally  high  standard, 
provided  it  be  such  as  to  give  the  child  an  e£fective  education.* 

82.  Who  May' Attend  Schools. — Generally  the  statutes  establishing 
free  public  schools  make  provision  for  defraying  the  expense  of 
maintaining  the  schools  located  in  a  particular  municipality  or  die* 
trict  by  taxing  the  inhabitants  thereof.*  The  policy  of  these  statutes 
ia  to  impose  on  the  taxpayers  of  each  district  the  expense  of  educating 
the  children  of  the  inhabitants  thereof.'  As  a  general  rule,  there- 
fore, the  free  school  privileges  of  a  district,  town,  or  city  are  open 
only  to  children,  otherwise  eligible,  who  are  bona  fide  residents  of 
that  district,  town,  or  city.^   The  privilege  accorded  to  the  children 

8Q.  Note:  Aim.  Gas.  1912A  873  Ky.  484,  76  S.  W.  354^  3  Ann. 

et  seq.  Gas.  693  and  note. 

I.  State  ▼.  Connort,  69  Wash.  361,  Note.  Ann.  Cas.  1913B  1017. 

124  Pac.  010,  41  LR.A.(N.S.)  95.  6.  Board  of  Education  v.  Foster, 

Note:  Ann.  Caa.  1912A  374.  116  Ky.  484,  76  S.  W.  354>  3  Ann. 

5.  State  T.  Counort,  69  Wash.  361,  Cas.  692  and  note;  State  v.  Joint 
124  Pae.  910,  41  L3J^.(N.8.)  95.  School  Dist  No.  1,  66  Wis.  631,  27 

3.  Notes:    41    L.R^(N.S.)    95;  N.  W.  829,  S6  Am.  Rep.  653. 

Ann.  Caa.  1912A  374.  Note:  Ann.  Caa.  1913B  1017. 

A.  Bevan  v.  Sheazs,  [1911]  2  E.  7.  Board  of  Edaeation  v.  Foster, 

B.    (Eng.)    936,   Ann.  Gas.  1012A  116  Ky.  484,  76  S.  W.  354,  3  Ann. 

370.  Caa.  692  and  note;  Stanford  Graded 

6.  Boazd  of  Edaeation  v.  Foster,  Common  Sdiool  Dist.  v.  PowelL  146 
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of  a  Btate  to  attend  the  public  schools  maintained  at  the  expense  of 
the  state  is  not  a  privilege  or  immunity  appertaining  to  the  child  as 
a  citiisen  of  the  United  States  within  tlie  provision  of  4he  federal 
constitution,  and,  therefore,  no  person  can  demand  admission  as  a 
pupil  in  any  school  because  merely  of  his  being  a  citizen  of  the 
United  States.^  The  line  which  is  drawn  between  different  school 
districts  seems  to  apply  only  wbcre  the  schools  of  each  district  are 
f>upp()rted  by  local  taxation.  Where,  however,  neither  the  district 
in  which  the  pupil  resides  nor  the  district  in  which  he  attends  school 
has  adopted  the  provisions  of  (he  school  law  as  to  local  taxation,  there 
apfiears  to  be  nothing  to  prevent  the  county  board  of  education  from 
allowing  such  pupil  to  attend  school  in  the  adjoining  district*  Chil- 
dren of  Indian  parents  wlio  are  not  members  of  any  Indian  tribe, 
ami  wlio  conform  to  the  customs  and  habits  of  civilization,  have  the 
right  to  nttend  the  public  schools  of  the  district  in  which  they  reside.'* 
83.  What  Constitutes  School  Residence.^ — ^Although  there  is  some 
conflict  among  the  decisions  as  to  what  constitutes  a  re^dence  which 
will  entitle  a  child  to  sciioo)  privileges,  statutes  providing  for  a  free 
public  pcliool  system  are,  by  the  weight  of  authority,  construed  as 
evidencing  an  intention  on  the  part  of  the  state  that  all  the  children 
within  Its  borders  shall  enjoy  the  opportunity  of  a  free  education,*' 
and  in  determining  whether  a  person  is  or  is  not  a  reudent  in  a  school 
district  within  the  meaning  of  such  a  rule,  the  usual  and  ordinary 
indicia  of  residence  or  the  absence  thereof  should  be  the  proper 
guide.'*  In  line  with  this  eonstniction  of  the  statutes,  residence  en- 
titling an  infant  to  school  privileges  is  distinguished  from  domicil, 
or  the  technical  and  narrow  use  of  the  term  "residence,"  for  the  pur- 
I>ase  of  suffrage  or  other  like  pur])oses,  and  it  is  construed  in  a  liberal 
sense  as  meaning  to  live  in,  or  be  an  inhabitant  of,  a  school  district/' 
tlie  [)uq>ose  being  not  to  debar  from  school  privileges  any  child  of 
school  uge  found  within  the  district  under  the  care,  custody,  or  con- 
trol of  a  resident  thereof.'^    Such  rule  does  not  usually  require  that 

Ky.  03.  140  S.  W.  67,  Ann.  Css.  9.  Note:  Ann.  Caa.  1913B  1019. 

1013H    1016   and   note,    36    L.R.A.  10.  Crawford  v.   Klamath  County 

(N.S.)   311;  Lake  Farm  v.  District  Sfhool  Dist.  No.  7,  68  Ore.  333,  137 

Bnnrd  nf  K<  hooI  Dist.  No.  2.  170  Mich.  Pae.  217,  Ann.  Caa.  1915C  477  and 

171.  1  Ki  N.  \V.  115,  51  UR.A.fN.S.)  note,  50  L.R.A.(N.S.)  147  and  note. 

2:14  «iid  note;  Black  v.  Ornluim,  233  11.  Notes:   3(i   L.R.A.(N.S.)  341; 

Pa.  .3S1.  S6  Atl.  266,  44  L.R.A.(N.S.)  Ann.  Cas.  lfH5C  7t)l. 

603-  S'ntp  V.  Joint  S-honl  Dist.  No.  12.  Stanford      Grtided  Common 

1,  ff5  Wis.  631,  27  N.  W.  829,  56  Am.  P-I.nol  Dist.  v.  Powell,  145  Ky.  93, 

Kt'T)  14(1  S.  W.  67,  Ann.  Cas.  1913B  1016, 

N'>*p:  Ann.  Cfls.  10150  701.  36  L.R.A,(N.S.)  341. 

8.  I^'cw  V.  Brnmmell,  103  Mo.  546.  Note:  3  Ann.  Cas.  694. 

15  S.  W.  675,  23  A.  S.  li.  Kt)5.  11  13.  Notes:    34   L.R.A.(N.S.)  341: 

L.n.A.  y.>«  Ann.  Cos.  191=^0  70L 

Notes:  14  LJI.A.  681;  3  Ann.  Cas.  14.  Notes:   36  T,.RA.(N.S.)  341; 


603. 


51  L.R.A.(N.S.)  231. 
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there  shall  be  a  legal  domidl,'*  but  it  is  sufficient  if  the  child  and 
its  parent,  or  the  person  in  loco  parentis,  are  actually  resident  in 
the  distrirt,  with  apparently  no  present  purpose  of  removal."  But 
other  cases  have  held  the  term  "residence"  as  used  in  school  statutes 
to  equivalent  to  the  word  "domicil."  For  school  purposes  a 
child's  residence  is  not  necessarily  the  residence  of  its  parent  or  par- 
ents.'^ though  generally  a  child  will  be  held  to  reside  where  its 
parents  reside.'*  If  it  has  assumed  a  permanent  home  with  some 
other  person,  the  school  residence  is  with  such  peison.***  But  in  some 
cases,  it  has  been  held  that  a  child  living  in  a  district  apart  from  its 
parents  is  not  a  resident  thereof  for  educational  purposes  unless  legally 
adopted  by  the  person  with  whom  it  lives,  even  though  the  arrange- 
ment has  every  appearance  of  permanence,'  and  in  some  cases  it  is 
expressly  provided  by  statute  that  the  residence  of  children  for  school 
purposes  shall  be  deemed  to  be  the  residence  of  the  parents  or  guar- 
dian.' A  parent  going  temporarily  into  a  district  to  reside  during 
the  scholastic  year,  for  the  purpose  of  sending  his  children  to  the 
school  of  that  district,  is  not  a  bona  fide  resident  of  the  district,  entitled 
to  school  privileges  for  hia  children  without  payment  of  tuition.*  On 
the  other  hand  a  child  may  be  considered  a  resident  of  the  district, 
no  matter  how  recently  he  has  come  in,  if  he  has  come  with  the  bona 
fide  intention  of  remaining  permanently.*  Children  gathered  into  a 
poorhouse  or  other  institution  from  various  places  are,  in  contemplar 
tion  of  law,  residents  of  the  places  from  which  they  came  and  are 
generally  not  entitled  to  free  admission  to  the  schools  of  the  district 
in  which  the  institution  is  located.*    In  some  cases  this  has  been 


16.  Stanford  Qraded  Common 
School  Dist  V.  Powell,  145  Ky.  93, 
140  S.  W.  67,  Ann.  Cas.  lfll3B  1016, 
36  L.RA.(N.S.)  341  and  note. 

Note:  Ann.  Cas.  1915C  791. 

16.  Stanford  Qraded  Common 
School  Dist.  V.  Powell,  145  Ky.  93, 
140  S.  W.  67,  Ann.  Cas.  19133  1016, 
36  L.R.A.(M.S.)  341, 

Notes:  3  Ann.  Cas.  694;  Ann.  Cas. 
1915C  791. 

17.  Note:  Ann.  Caa.  1915C  791. 

18.  Stanford  Graded  Common 
Brhool  Dist.  v.  Powell,  145  Ky.  93, 
14')  S.  W.  67,  Ann.  Cas.  1913B  1016, 
36  L.R.A.(N.S.)  341. 

Notes:  51  L.R.A.(N.S.)  234;  3 
Ann.  Cas.  694. 

1ft.  Black  V.  Graham,  238  Pa.  St. 
381,  m  Atl  266,  44  L.R.A(N.S.) 
693.   And  see  Douicil,  vol.  9,  p.  547. 

30.  Stanford  Graded  Common 
R.  C.  L.  VoL  XXIV.— 40.  OS 


School  Dist.  V.  Powell,  145  Ky.  93, 
140  S.  W.  67,  Aon.  Caa.  1913B  1016, 
36  L.R.A.(N.S.)  341. 

Note:  51  L.R.A.{N.S.)  234. 

1.  Board  of  Education  v.  Foster, 
116  Ky.  484,  76  S.  W.  354,  3  Ann. 
Cas.  692  and  note. 

2.  Black  V.  Graham,  238  Pa.  St. 
381,  86  Atl.  266,  44  L.R.A.(N.S.) 
693. 

3.  Notes:  36  L.R.A.(N.S.)  343  ;  3 
Ann.  Cas.  694. 

4.  Note:  3  Ann.  Cas.  694. 

6.  Lake  Farm  v.  District  Board  of 
Dist.  School  No.  2,  179  Mich.  171, 
146  N.  W.  115,  51  L.R.A.(N.S.)  234 
and  note;  Com.  v.  Brookville  Borough 
School  Dist,  164  Pa.  St  607,  30  AtL 
509,  26  L.R.A.  584. 

Notes:  36  L.ilA.(K.S.)  341;  3  Ann. 
Cas.  694. 
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based  on  tbe  ground  that.  Eiuch  institutions  do  not  pay  any  taxes  and 
90  do  not  contribute  to  the  support  of  the  schools.*  Similarly  children 

committed  by  a  court  on  probation  to  citizens  of  a  district  do  not 
become  residents  of  the  district  so  as  to  be  entitled  to  free  schooling, 
but  remain  residents  of  the  district  wherein  their  parents  or  guardians 
reside,'  even  though  the  act  under  which  they  are  committed  makea 
them  wards  of  those  in  whose  care  they  are  placed,  because  they  are 
in  effect  prisoners  and  are  residino;  only  temporarily  in  the  district.* 
84.  Rights  of  Nonresidents. — Even  where  the  cost  of  maintain- 
ing schools  in  a  particular  district  is  defrayed  by  local  taxation, 
there  is  statutory  authority  in  many  jurisdictions  for  the  transfer 
of  pupils  from  the  district  in  which  they  reside  to  an  adjoining 
district  •  Usually  these  statutes  are  limited  to  cases  in  which  attend- 
ance in  another  district  would  be  more  convenient  for  the  pupils, 
or  where  there  is  no  high  school  in  the  district  in  which  they 
reside.***  In  some  cases  it  is  provided  that  children  living  within 
a  fixed  distance  of  the  boundaries  of  one  district  may  attend 
the  schools  of  that  district.'*  There  are  statutes  which  provide 
that  a  nonresident  taxpayer  may  send  his  children  to  school  in  the 
district  in  which  he  pays  taxes  if  the  school  in  the  district  of  his  resi- 
dence is  not  easily  accessible.**  In  some  cases  the  legislature  has  left 
it  to  the  discretion  of  the  district  authorities  as  to  whether  they  shall 
admit  nonresident  children  to  the  district  schools.  Such  statutes  cpn- 
fer  no  rights  whatever  on  a  nonresident  child.  The  district  may 
admit  him  or  reject  him  as  it  chooses.*'  The  courts,  recognizing  the 
necessity  of  allowing  school  authorities  large  discretionary  powers, 
have  in  numerous  cases  upheld  the  action  of  school  boards  in  requir- 
ing pupils  to  attend  a  certain  school  although  outside  of  the  district 
of  their  residence  or  at  a  greater  distance  than  the  school  nearest  their 
residence;  but  such  regulations,  like  all  other  regulations  of  the  school 
authorities,  must  be  reasonable.**   Statutes  providing  for  the  educa- 

6.  Lake  Farm  v.  District  Board  of  137  v.  Lanoaater  County,  60  Neb.  147, 
School  Dist.  No.  2,  179  Mich.  171,  82  N.  W.  380,  83  A.  S.  R.  526,  49  L.R. 
146  N.  W.  115,  51  L.R.A.(N.S.)  234.  A.  343;  Wilkinson  v.  Lord,  85  Neb. 

7.  Oppegaard  v.  County  Commie-  136,  122  N.  W.  699,  24  L.R.A.(N.S.) 
sioners,  120  Minn.  443,  139  N.  W.  1104. 

949,  43  L.R.A.(N.S.)  936.  Note:  Ann.  Gas.  1913B  1019. 

8.  Black  V.  Graham,  238  Pa.  St.  11.  Edmondson  t.  Board  of  Edn- 
381,  86  Aa  266,  44  L.R.A.(N.S.)  cation,  108  Tenn.  657,  69  S.  W.  274, 


9.  Kent  t.  Town  of  Kentland,  62      12.  Note:  Ann.  Cas.  1913B  1021. 
Ind.  291,  30  Am.  Rep.  182  ;  Havelock     13.  State  v.  Joint  School  Dist.  No. 
Hiffh  School  Dist.  No.  137  v.  Un-  1,  65  Wis.  631,  27  N.  W.  829,  66  Am. 
caster  County,  60  Neb.  147,  82  N.  W.  Rep.  653. 

380,  83  A.  S.  R.  525,  49  L.R.A.  343.       14.  Note:  22  LJUL.(N.&.)  584  et 
Note:  Ann.  Cas.  1913B  1019.  seq. 

10.  Havelock  High  School  Dist.  No. 
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tion  in  one  district  of  children  residing  in  anotiier  generally  require 
th^  cost  of  tuition  to  be  paid  by  the  district  in  which  the  pupils 
reside,^'  or  taxes  to  be  paid  by  the  parents  to  the  district  in  which 
their  children  attend  school."  But  it  has  been  said  that  it  is  not 
necessary  to  provide  compensation,  because  tiie  school  district  is  sub- 
ject to  the  absolute  will  of  the  legidature,  and  its  obligations  may  b6 
changed  at  the  mandate  of  the  legislature,  especially  where  the  state 
itself  contributes  to  the  school  fund  of  the  district^'  On  the  other 
hand  it  has  been  held  that  if  such  a  statute  impoees  an  undue  bur- 
den of  taxation  on  either  district,  it  is  void.*^ 

85.  Disciplinary  Rights  of  Parents  and  Teachers. — School  directors 
and  teachers  have  no  concern  with  the  individual  conduct  of  the 
pupils  wholly  outside  of  the  schoolroom  and  school  grounds  and  while 
they  are  presumed  to  be  under  the  control  of  their  parents."  Gen- 
erally speaking  when  the  schoolroom  is  entered  by  the  pupil,  the 
authority  of  the  parent  ceases,  and  that  of  the  teacher  begins;  when 
sent  to  his  home,  the  authority  of  Qie  teacher  ends,  and  that  of  the 
parent  is  resumed.***  On  the  other  hand  it  has  been  held  that  this 
authority  of  a  teacher  over  his  pupils  is  not  necessarily  limited  to  the 
time  when  the  pupils  are  at  the  schoolroom,  or  under  the  actual  con- 
trol of  the  teacher.*  The  view  has  been  taken  that  this  authority 
extends  to  the  enforcement  of  reasonable  rules  and  requirements  even 
while  the  pupils  are  ai  their  homes.'  The  conduct  of  pupils 
outside  of  schools  hours  and  school  property  which  directly  relates  to 
and  affects  the  management  of  the  school  and  its  efficiency  is  within 
the  proper  regulation  of  the  school  authorities.'   Thus  it  has  been 

16.  Haveloek  High  School  Dist.  No.  496  and  note;  Hobbs  v.  Germany^ 

137  V.  LaneastOT  Connty,  60  Neb.  147,  94  Miss.  469,  49  So.  515,  22  LJI.A. 

82  N.  W.  380.  83  A.  S.  R.  525,  49  (N.S.)  983. 

L.R.A.  343;  Wilkuuon  v.  Lord,  86  Note;  12  Ann.  Cas.  356. 

Neb.  136,  122  N.  W.  699,  24  L.BJL  SO.  Hobbs  t.  Germany,  94  Mias.  469, 

(N.S.)  U04.  40  Sa  515,  22  L.R:A.(N.S.)  983. 

Notes:  Ann.  Gas.  1913B  1019;  Ann.  1.  Jones  v.  Cody,  132  Mich.  13,  92 

Caa.  1917C  922.  N.  W.  495,  62  L.RA.  160  and  note; 

}6.  Kent  v.  Town  of  Kentland,  62  Deskma  v.  Qose,  85  Mo.  485,  55  Am. 


17.  BdmondsoQ  v.  Board  of  Edu-  Notes:  102  A.  S.  R.  540  ;  3  L.R.A. 
eation,  108  Tenn.  567,  69  S.  W.  274,  (N.S.)  497;  12  Ann.  Cas.  356;  IS 
68  LtR.A.  170.  Ann.  Cas.  406. 

18.  Haveloek  High  School  Dist.  No.  2.  Notes:  62  L.R.A.  160;  12  Ann. 
137  V.  Lancaster  Connty,  60  Neb.  Cas.  356. 

147,  82  N.  W.  380,  83  A.  S.  R.  525,  49  S.  Kinzer  v.  Independent  School 
L.R.A.  343;  Wilkinson  V.  Lord,  86  Neb.  Dist.,  129  la.  441,  105  N.  W.  686,  6 
136,  122  N.  W.  699,  24  L.R.A.(N.S.)  Ann.  Cas.  996,  3  L.R.A.(N.S.)  496 
1104  and  not&  and  note;  Jones  t.  Cody,  132  Mich. 

19.  Kinaer  v.  Independent  School  13,  92  N.  W.  495,  62  L.R.A.  160  and 
Dist..  129  la.  441,  105  N.  W.  686,  note;  Hobbs  v.  Germany,  94  Miss. 
6  Ann.  Caa.  996,  3  L.R.A.(N.S.)  469,  49  So.  515.  22  L^A.(N.S.)  983; 


Ind.  291,  30  Am.  Rep.  182. 
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held  that  rules  as  to  ahftence  and  tardiness  of  pupils  are  proper.*  The 
better  rule  seems  to  be  tliat  after  a  child  has  returned  to  his  home 

or  to  his  parent's  control,  then  the  parental  authority  is  resumed  and 
the  control  of  the  teacher  ceases,  and  that  for  all  ordinary  acts  of 
misbehavior  thereafter  the  parent  alone  has  the  power  to  punish,  but 
where  an  offense  committed  at  home  has  a  direct  and  immediate  ten- 
dency to  injure  the  school  and  bring  the  schoolmaster's  authority  into 
contempt,  he  has  the  right  to  punish  the  scholar  for  such  acta  when 
he  comes  to  school  again.*  So  it  has  been  held  that  a  rule  of  a 
school  board  forbidding  pupils  to  play  football  under  the  auspices 
of  the  school  is  not  unreasonable  or  in  excess  of  the  authority  of  the 
hoard,  although  applied  to  conduct  on  holidays  and  away  from  the 
school  grounds.*  The  authority  of  school  officials  assuredly  extends 
into  the  twilight  zone  between  the  school  and  the  home.^  The  mis- 
conduct of  pupils  on  the  way  to  school,  or  on  going  home  from  school, 
is  properly  within  the  scope  of  the  power  of  school  officers.*  So 
a  school  board  may  properly  make  and  enforce  a  rule  that  scholars 
shall  go  directly  to  their  homes  after  school  hours.'  The  liberty  of 
neither  the  children  nor  parent  is  at  all  unlawfully  restrained  by  this 
rule  and  its  reasonable  enforcement^*  A  person  teaching  a  private 
school  may  say  on  what  terms  he  or  she  will  accept  scholars,  and 
may  demand,  before  receiving  a  scholar  to  be  taught,  that  the  parents 
shall  surrender  so  much  of  his  or  her  parental  authority  as  not  to 
allow  the  scholar  during  the  term  to  attend  social  parties,  balls,  thea- 
ters, etc.,  except  on  pain  of  expulsion.  This  would  be  a  matter  of 
contract,  and  no  one  has  a  right  to  send  a  scholar  to  such  a  school 
except  on  the  terms  prescribed  by  those  who  teach  it.*^  A  letter  sent 
to  school  authorities  by  the  father  of  a  pupil  containing  charges  of 
impropriety  by  another  pupil  on  the  school  grounds  is  qualifiedly 
privileged.  Actual  malice  must  be  proved  before  there  can  be  a  recov- 
ery in  UbeL** 

DeRkins  v.  Gose,  85  Ho.  485,  65  Am.  Deskins  ▼.  Oose,  85  Ho.  486,  55  Am. 
Bep.  387.  Kep.  387. 

Note:  15  Ann.  Caa.  406.  Note:  51  L.R.A.(N.S.)  18. 

4.  Kinzer  v.  Independent   School         Kin«'  ^•„^5P*"?«?' 
Dist,  129  la.  441,  105  N.  W.  686,  6  i^i'>7s 
Ann.  Cas.  996.  3  L.R.A.fN.S.)  496.  *^  S?*   «  5"-*'i«  i  a  ' 

6.  Notes:  62  L.R.A.  160,  162;  12  g^^^g'gy^"         85  Ho.  485,  66  Am. 

Ann.  Gas.  356.  ,   ,   „  i.   i    T  Jona     Cody,  132  Hieh.  13,  92 

J:  ^'SS^T  \ii  ?n?'v  w  flaS*" «       W.  495,  62  L.R.A.  160  and  note. 

Dist.,  129  la.  441,  lOi  N.  W.  686,  6     jf^te:  51  URA.fN.S.)  18. 

Ann.  Ch8.  996,  3  L.R.A.(N.S.)  496.     XO.  Jones  v.  Cody,  132  Hteh.  13, 

7.  Kinzer  v.   Independent   School  92  N,  W.  495,  62  L.R.A.  180. 
Dist,  129  la.  441,  105  N.  W.  686,  6     11.  Eobbs  v.  GermaDy,  94  Hiaa. 
Ann.  Gas.  996,  3  L.R.A.(N.S.)  496  ;  469.  49  Sa  515,  22  L.B.A.(N.S.)  983. 
Jones  T.  Cody,  132  Hich.  13,  92  N.     12.  See  Lranc  and  Slahio^  v(d. 
W.  496,  62  URA.  160  and  note;  17,  pp.  362-363. 
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86.  Prohibitiag  Membership  In  Fratemities. — A  statute  forbidding 
the  existence  of  Greek  letter  fratemities  in  educational  institutions 
supported  by  public  funds,  and  requiring  renunciation  of  member- 
ship by  pupils  who  had  previously  joined  such  an  organization,  though 
it  is  located  in  another  school,  has  been  held  to  be  constitutional,  and 
such  a  statute  may  provide  that  members  of  such  fraternities  shall 
be  deprived  of  the  right  to  receive  honors  or  diplomas.^'  A  person 
cannot  be  prohibited  from  joining  and  belonging  to  such  organiza- 
tions," but  he  may  be  excluded  from  the  public  schools  on  account 
of  such  membexship.^*  Even  in  the  absence  of  a  statute  on  the  sub- 
ject, regulations  of  school  authorities  prohibiting  the  connection  of 
students  with  Greek  letter  fratemities  or  denying  certain  privileges 
to  such  members  have  been  uniformly  upheld  as  proper  disciplinary 
regulations,^*  and  a  pupil  may  be  expelled  for  breach  of  such>a  mte,^^ 
thoup;h  a  distinction  has  been  recognized  in  the  case  of  persons  already 
members  of  such  fraternities  before  applying  for  admission  to  the 
institution  with  the  prohibitory  mle,  and  so  much  of  the  regulation 
as  imposed  disabilities  on  such  persons  because  of  their  prior  member- 
ship or  required  a  renunciation  thereof  was  held  unreasonable  and 
therefore  void.^^  But  even  as  to  the  existing  members  it  has  been 
declared  that  the  school  authorities  may  properly  prohibit  active 
connection  with  their  fratemities  so  long  as  they  are  students.^' 
There  is  some  authority,  however,  to  the  effect  that  public  school 
authorities  cannot  exclude  pupils  on  this  ground.**  Similar  regu- 
lations have  been  upheld  in  the  case  of  institutions  supported  by  pri- 
vate funds  free  from  state  control.'  A  statute  is  not  unconstitutional 
as  class  legislation  because  it  prohibits  pupils  in  elementary  schools 
only  from  joining  Greek  letter  fratemitieB.* 

13.  Mississippi  University  r.  ^  Am.  Bep.  496;  Wayland  v.  Board 
Waugh,  105  Miss.  623,  62  So.  82'/,  of  School  Directors,  43  Wash.  441, 
Ann.  Caa.  1916E  622  and  note,  L.R.A.  86  Pac.  642,  7  L.R.A.(N.S.)  352. 
1015D  588  and  note,  affirmed  by  Notes:  L.R.A.1916D  589;  Ann. 
Waugh,  105  Miss.  623,  62  So.  827,  Cas.  1916E  530;  Ann.  Caa.  1918A 
U.  S.  589,  35  S.  Gt  720,  69  U.  S.  401. 

(L.  ed.)  1131.  17.  Note:  Ann.  Cas.  1918A  40L 

14.  Note:  Ann.  Cas.  1916E  530.         18.  State  v.  White,  82  Ind.  278, 

15.  Waugh  T.  Mississippi  Univer*  ^  Am.  Rep.  496. 

sity,  237  U.  S.  589,  35  S.  Ct.  720,     Notes:    L.R.A.1915D    689;  Ann. 
59  U.  S.  (L.  ed.)  1131,  affirming  Mis-  Cas.  1916E  531. 
aissippi  University  v.   Waugh,  105     19.  State  v.  White,  82  Ind.  278, 
Miss.  G23,  62  So.  827,  Ann.  Cas.  1916E  42  Am.  Rep.  496. 


16.  Wilson  V.  Boaid  of  Education,  20.  Note:  7  L.R.A(N.S.)  352. 

233  111.  464,  84  N.  E.  697,  13  Ann.  1.  Notes:  L.R.A1916D  588;  Ann. 

Cas.  330  and  note,  15  L.E.A.(N.S.)  Cas.  1016E  529. 

1136;  State  t.  White,  82  Ind.  278,  8.  Note:  U&Aa916D  680 


522  and  note,  L.R.A.1915D  588. 


Note:  Ann.  Cas.  1916E  531. 
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87.  Private  School  Fees. — ^If  a  contract  for  schooling  for  a  speci- 
fied time  is  entire,  as  is  usually  the  case,  it  seems  to  be  well  settled 
that  if,  during  the  term  of  the  contract,  a  pupil  is  properly  expelled 
for  misconduct,  or  unnec^aarily  withdraws  from  the  school,  without 
any  fault  on  the  part  of  the  proprietor  or  master,  or  anyone  connected 
wi^  the  school,  the  school  is  entitled  to  the  whole  consideration  for 
the  entire  period,  and  may  recover  any  portion  thereof  remaining  un- 
paid, and  the  other  party  to  tlie  contract  may  not  recover  back  any 
part  of  the  consideration  paid  in  advance  for  such  period.'  A  parent 
is  bound  by  a  provision  in  a  school  catalogue  tiiat  pupils  may  be 
entered  only  for  the  entire  term,  and  that  no  money  will  be  refunded 
if  the  pupil  is  withdrawn  or  expelled,  if  such  provision  was  known 
to  him  when  he  entered  his  child.  In  such  case  the  contract  is  entire.* 
The  fact  that  a  pupil  is  incapacitated  by  illness  does  not  relieve  the 
parent  from  liability  for  tuition  during  this  time,  but  if  the  school 
is  closed  because  of  an  epidemic  of  illness,  the  parent  cannot  be  held 
for  tuition  for  the  time  his  child  loses,  though  where  the  contract  is 
special  and  not  entire,  the  schoolmaster  is  entitled  to  tuition  only  for 
the  period  during  which  the  pupil  attended  the  school.*  It  has  been 
held  that  there  can  be  no  recovery  of  tuition  if  the  pupil  is  prevented 
by  illness  from  attending  school  at  all.  This  is  on  the  ground  that  the 
pfurties  must  have  acted  on  the  assumption  of  the  continued  ability 
of  the  promisee  to  give  and  the  promisor  to  receive  the  proposed  in- 
struction.' A  correspondence  school  which  makes  contracts  with  its 
customers  in  different  states  by  correspondence,  and  sends  them  books 
and  information  on  the  subjects  of  instruction,  has  been  held  to  be 
engaged  in  interstate  commerce.' 

88.  Incidental  Fees. — There  is  a  decided  conflict  in  the  cases 
wherein  the  right  of  a  public  school  to  exact  an  incidental  fee  from 
students  has  been  discussed.  Some  cases  squarely  hold  that  such  a 
fee  cannot  be  charged  on  the  theory  that  it  is  incondstent  with  tiie 
public  school  system  as  planned  by  the  constitutions;  while  others 
hold  that,  with  legislative  authority,  such  a  fee  is  proper.^  These 
cases  hold  that  the  term  "free"  as  applied  to  tiie  schools  means  free 
so  far  as  tuition  is  concerned,  and  does  not  preclude  an  assessment 
of  a  reasonable  sum  for  incidental  expenses.*  In  th<ee  jurisdictions 
holding  that  such  fee  cannot  be  charged,  it  cannot  be  done  by  in- 

3.  Teeter  T.  Homer  Military  Scfaool,  5.  Note:  SI  IiJl.A.(N.S.)  978  et 
165  N.  C.  564,  81  S.  E.  767,  Ann.  seq. 

Cas.  19I5D  309  and  note,  61  L.R.A  6.  Stewart    v.    Loring,    5  Allen 

(N.S.)  976  and  note.  (Haas.)  306,  81  Am.  Dee.  747. 

Note:  15  Ann.  Cas.  408.  7.  See  Coicicbbcb,  vol.  6,  p.  769. 

4.  Teeter  v.  Homer  Military  School,  8.  Note:  Ann.  Cas.  1914B  406. 
165  N.  C.  564,  81  S.  E.  767,  Ann,  9.  Biyont  v.  Whisenant,  167  Aim. 
Cas.  1915D  309  and  note^  61  L.ILA  825,  62  So.  626,  140  A  S.  B.  41. 
(N.S.)  975  and  note. 
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direction.  So  an  act  of  the  legislature  permitting  the  renting  of  books 
to  pupils  cannot  be  made  the  cloak  for  a  fee  by  making  the  renting 
compulsory.** 

89.  Vaccination  by  LegislatiTe  Requirement — There  appears  to  be 
no  doubt  of  the  power  of  the  legislature  to  require  vaccination  as  a 
condition  of  the  admission  to  public  schools,  even  in  the  absence  of  a 
smallpox  epidemic  in  the  community,  or  apprehension  of  an  out- 
break thereof. It  is  a  valid  exercise  of  the  police  power  of  the 
state,''  and  no  constitational  rights  are  interfered  with  by  sach  legis- 
lation, because  the  right  to  attend  the  public  schools  is  necessarily 
subject  to  some  restrictions  and  limitations  in  the  interest  of  the  pub- 
lic health.^'  The  fact  that  a  child's  physical  condition  is  such  as  to 
render  it  dangerous  to  submit  to  vaccination  creates  no  exception  from 
a  valid  regulation  excluding  unvaccinated  children  from  the  public 
schools.'*  The  courts  cannot  and  will  not  decide  that  vaccination 
is  a  preventive  of  smallpox,  but  they  will  take  judicial  notice  of  the 
fact  that  t^is  is  the  belief  of  the  majority  of  doctors,  and  of  the  peo- 
pie  in  general."  According  to  some  decisions  the  fact  that  a  child 
was  excluded  from  Mhool  because  of  failure  to  comply  with  the  law 
making  vaccination  a  condition  to  admission  is  not  a  defense  in  an 
action  against  the  father  for  breach  of  the  compulsory  education 
law/*  while  others  take  the  opposite  view."  It  is  a  question  of  much 


10.  Note:  Ann.  Cas.  1914B  406. 

11.  Bissell  T.  Davison,  C5  Conn. 
183,  32  Atl.  348,  29  L.R.A.  251; 
Matthews  v.  Board  of  Education,  127 
Mich.  530,  86  N.  W.  1036,  54  L.B.A. 
736;  State  v.  Cole,  220  Mo.  697,  119 
S.  W.  424,  22  L.R.A.(N.S.)  986; 
Viemeister  v.  White,  179  N.  Y.  235, 
72  N.  E.  97,  103  A.  S.  R.  859,  1  Ann. 
Cas.  334  and  note,  70  L.R.A.  796; 
People  V.  Ekerold,  211  N.  Y.  386, 
105  N.  E.  670,  Ann.  Cas.  1915C  552, 
L.R.A.1915D  223  and  note;  State  v. 
Board  of  Education,  76  Ohio  St.  297, 
81  N.  E.  568,  10  Ann.  Cas.  879  and 
note;  Stull  v.  Reber,  215  Pa.  St.  156, 
64  Atl.  419,  7  Ann,  Cas.  415  and  note. 

Notes:  65  A.  S.  R.  338;  17  Ii.R.A. 
(N.S.)  710;  14  Ann.  Cas.  945;  15 
Ann.  Cas.  405. 

12.  State  V.  Cole,  220  Mo.  697, 
119  S.  W.  424,  22  L.R.A.(N.S.)  986; 
State  T.  Board  of  Education,  76  Ohio 
St.  297,  81  N.  E.  568,  10  Ann.  Cas. 
879  and  note;  Stull  v.  Reher,  215  Pa. 
St  156.  64  Atl.  419,  7  Ann.  Cas.  415. 

13.  Bissell  T.  Davison,  65  Conn.  183, 
32  Atl.  348,  29  UB.A.  251;  State  v. 


Cole,  220  Mo.  697,  119  S.  W.  424,  22 
L.R.  A.  (N.S. )  986 ;  Viemeister  v. 
White,  179  N.  Y.  235,  72  N.  E.  97, 
103  A.  S.  R.  859  and  note,  1  Ann. 
Cas.  334,  70  L.R.A.  796;  StuD  v. 
Reber,  215  Pa.  St.  156,  64  AU.  419, 
7  Ann.  Cas.  415. 
Note:  10  Ann.  Cas.  882. 

14.  Hutchins   v.    Durham    School  ■ 
Committee,  137  N.  C.  68,  49  S.  E. 
46,  2  Ann  Cas.  340. 

Notes:  17  L.R.A.(N.S.)  712;  10 
Ann.  Cas.  883. 

15.  Viemeister  v.  White,  179  N.  Y. 
235,  72  N.  E.  97,  103  A.  S.  R.  859, 
1  Ann.  Cas.  334,  70  L.R.A.  796; 
State  v.  Board  of  Education,  76  Ohio 
St.  297,  81  N.  E.  568,  10  Ann.  Cas. 
879. 

16.  Matthews  v.  Board  of  Educa- 
tion, 127  Mich.  530,  86  N.  W.  1036, 
54  L.R.A.  736;  People  v.  Ekerold, 
211  N.  Y.  386,  105  N.  E.  670.  Ann. 
Cas.  1915C  552,  L.R.A.1915D  223  and 
note. 

17.  State  v.  Cole,  220  Mo.  697,  119 
S.  W.  424,  22  L.R.A.(N.S.)  986. 

Notes:    L.R.Aa915D    224;  Ann. 
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praeticai  difficulty,  for  on  the  one  hand,  if  a  patent  may  so  excuse 
himself,  any  person  may  evade  the  law  refusing  to  have  his  child 
vat-c'inutcd,'^  and  on  the  other  hand  if  he  may  not  so  excuse  himself 
it  may  readily  result  in  making  compulsory  a  thing  which  the  parent 
or  puardian  does  not  believe  to  be  for  the  child's  benefit" 

90.  Vaccination  Required  by  Order  of  Local  Boaids^Unlees 
such  power  is  dearly  conferred,  no  board  of  health  or  school  board 
has  autliority  to  require  vaccination  as  a  prerequisite  to  school  attend- 
ance in  the  absence  of  smallpox,  or  an  apprehension  of  an  immediate 
outbreak  thereof,^  and  this  is  true  even  in  the  case  of  a  municipal 
cor])oration  or  other  local  body  with  general  police  powers  to  make 
regulations  for  the  promotion  of  health  or  suppression  of  disease.* 
This  is  on  the  theory  that  exclusion  on  such  ground  without  legisla- 
tive sanction  arbitrarily  deprives  a  child  of  the  right  to  attend  school 
and  receive  an  education,*  and  is  an  unreasonable  regulation  which 
the  courts  will  not  sustun.'  There  is  some  authority,  however,  to  the 
oH'eet  that  such  a  regulation  may  be  upheld  as  a  precautionary  meas- 
ure notwithstanding  the  fact  that  smallpox  does  not  actually  exist 
in  the  community  and  that  an  epidemic  is  not  apprehended,*  par- 
ticularly where  there  is  a  broad  and  comprehensive  grant  of  power  to 
do  all  acts  and  make  all  rules  and  regulations  necessary  for  the  pres- 
ervation of  the  public  health.*   In  some  jurisdictions  there  are  aiat- 

Cas.  igi2A  376;  Ann.  Cas.  1915C  709  and  note;  State  Bnrdge,  95 
555.  Vfia.  390,  70  N.  W.  347,  60  A.  S.  R. 

18.  People  T.  Kkerold,  211  N.  Y.  123,  -37  L.RA..  157. 

386,  105  N.  E.  670,  Ann.  Gas.  1915C  2.  Potts  v.  Bnen,  167  TIL  67,  47 

562,  L.R.A.1915D  223.  K.  E.  81,  59  A.  S.  R.  262,  39  L.R.A. 

19.  Note:  L.R.AJ.915D  224.  152;  People  v.  Board  of  Edncation, 

20.  Potts  y.  Breen,  107  III.  67,  47  234  111.  422,  84  N.  E.  1046,  14  Ann. 
N.  E.  81,  69  A.  S.  R.  262,  39  L.R.A.  Gas.  943,  17  L.R.A.(M.S.)  709;  Mat- 
152;  People  v.  Board  of  Edneation,  thews  v.  Board  o£  Edneation,  127 
234  III.  422,  84  N.  E.  1046,  14  Ann.  Mich.  530,  86  N.  W.  1036,  64  L.R.A. 
Cas.  943  and  note,  17  L.R.A.(N.S.)  736. 

709  and  note;  Matthews  t.  Board  of     Note:  80  A.  S.  R.  230. 

Edneation.  127  Mirh.  630,  86  N.  W.     S.  Potts  t.  Breen,  107  III.  67.  47 

1036,  64  L.R.A.  736;  State  v.  Zim-  N.  E.  81,  69  A.  8.  R.  262,  39  L.R.A. 

mennan,  86  Minn.  353,  90  N.  W.  783,  152;  Matthews       Board  of  Eduea- 

91  A.  S.  R.  351,  68  L.aA.  78;  tion,  127  Mich.  630,  86  N.  W.  1036, 

Bright  T.  Beard,  132  Hinn.  375,  157  64  L.R.A.  736;  State  v.  Burdge,  95 

<N.  W.  501,  Ann.  Gas.  1918A  3!)9;  Wis.  390,  70  N.  W.  347,  60  A.  S.  B. 

State  v.  Burdge,  95  Wis.  390,  70  N.  123.  37  L.R.A.  157. 

Vr.  347,  60  A.  S.  R.  123,  37  Lit. A.     Note:  80  A.  S.  R.  230. 

157,  4.  State      Zimmerman,  86  Minn. 

Kntes:  65  A.  S.  R.  338;  17  L.R.A.  353.  90  N.  W.  783,  91  A.  S.  R.  351, 
(N.S.)  712;  1  Ann.  Cas.  337.  68  L.R.A.  78. 

1.  Potts  T.  Breen,  167  111.  67.  47  Notee:  65  A.  S.  R.  338;  13  Ann. 
N.  K.  81,  59  A.  S.  R.  262,  39  L.R.A.  Cas.  333. 

152;  People  t.  Board  of  Edneation,     6.  Notes:  1  Ana.  Cas.  387:  10  Ann, 
234  III.  422.  84  N.  E.  1046,  14  Ann.  Cas.  883. 
Cas.  943  and  note,  17  L.RA.(N.S.) 
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utes  not  absolutely  requinng  vaccination,  but  oathorizmg  th«  district 
boards  to  require  it,  and  when  a  board  under  such  a  statute  passes  a 
regulation  requiring  vaccination  the  effect  is  the  same  as  if  it  were 
required  by  statute  and  the  validity  of  the  regulation  is  not  dependent 
on  the  presence  or  danger  of  an  ^idemie.*  Even  withont  legislative 
sanction  local  bodies  may,  during  an  epidemic  of  smallpox,  or  an 
apprehended  outbreak  thereof,  refuse  admission  of  unvaooinated  chil- 
dren to  the  publio  schools,*  or  may  in  their  discretion  direct  that 
^e  schools  be  temporarily  closed  during  such  emergency,  regardless 
of  whether  or  not  the  pupils  thereof  refused  to  be  vaccinated.'  In 
the  absence  of  an  epidemic,  the  board  has  like  powers  in  the  case  of  a 
child  who  has  been  exposed  to  the  contagion,  and  this  power  of  exclu- 
sion exists  even  though  there  be  a  statute  expressly  providing  against 
compulsory  vaccination 

91.  Physician's  Certificate  of  Health.— A  school  district  has  author- 
ity to  compel  pupils  to  present  a  physician's  certifieate  as  a  condition 
to  admission  to  school.  Requiring  a  certificate  giving  the  history  of 
contagious  disease,  and  the  condition  of  lungs,  heart,  tonsils,  teeth, 
and  skin  diseases,  is  not  unreasonable.  Such  authority  is  part  of  the 
police  power  necessarily  delegated  by  the  state  to  those  in  charge  of 
the  publio  schools,  and  need  not  depend  on  statute.  Such  rule  is 
reasonable,  and  impairs  no  constitutional  right  The  power  to  make 
such  regulation  is  in  the  school  board,  even  though  matters  affecting 
the  public  healUi  may  have  been  delegated  by  the  state  to  another 
body.  Such  delegation  is  not  exclusive.'* 


92.  Selection  of  Studies. — ^The  fundamental  power  to  select  the 

system  of  instruction  and  course  of  study  to  be  pursued  in  tlie  public 
schools  is  in  the  legislature,'^  and  its  mandate  is  tinal  and  binding  on 

6.  BiBBdl  V.  Davison,  65  Conn.  183,  mittee,  137  N.  C  68,  49  S.  E.  46,  2 
32  AtL  348,  29  LJLA.  251;  State  v.  Ann.  Cbm.  340. 

Board  of  Kdoeation,  76  Ohio  St  297,  Notfls:  65  A.  S.  B.  338;  17  L.R.A. 

81  N.  E.  668,  10  Ann.  Caa.  S70.  (N.S.)  HO;  13  Ann.  CaS.  333. 

7.  HorriB  V.  Colninlras,  102  Oa.  8.  Blue  v.  Bweh,  156  Ind.  121,  66 
702,  30  S.  E.  850,  66  A.  S.  R.  243  N.  E.  80,  80  A.  S.  B.  195,  60  L.B.A. 
and  note,  42  L.R.A.  176;  Bine  v.  64. 

Beaeb,  165  Ind.  121,  56  N.  E.  89,  80  9.  Bright  v.  Beard,  132  Hinn.  376, 

A.  S.  R.  106  and  note,  50  L.R.A.  64;  157  N.  W.  601,  Ana.  Caa.  lOlSA 

State  V.  Cole,  220  Mo.  607,  119  S.  399. 

W.  424,  22  L.B.A.(N.S.)  986;  Stete  10.  Strddi  v.  Board  of  Education, 

Zimmennan,  86  Minn.  353,  90  N.  34  8.  D.  169,  147  N.  W.  779,  Ann. 

W.  783.  91  A.  S.  R.  351,  58  L.RJL  Cas.  1917A  760    and  note,  L.R.A. 

78;  Bright  v.  Beaid,  132  Minn.  375,  1915A  632. 

157  K.  W.  501,  Ann.  Cos.  1918A  11.  State  v.  Wd>ber,  108  Ind.  31, 

399;  Hntchina  v.  Dnxfaam  Sdiool  Com-  S  N.  E.  708,  £8  Am.  Rep.  30;  Indian- 
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all  penoiu.^  As  a  matter  of  fact,  however,  this  power  to  preacribe 
courses  of  study  in  the  schools  is  often  delegated  to  local  autliorities, 

under  general  limitations  and  rules  laid  down  by  the  legtslature. 
And  the  power  to  delegate  such  authority  seems  not  to  be  ques- 
tioned.*' The  delegation  of  such  power  is  usually  in  comprehensive 
terms,  and  its  exercise  within  constitutional  and  statutory  limits  rests 
in  the  discretion  and  good  judgment  of  the  local  authorities,"  always, 
however,  subject  to  the  legislative  will  as  and  when  expressed.'*  In 
many  cases,  however,  it  has  been  held  that  a  parent  has  the  right  to 
make  a  reasonable  selection  of  study  for  his  jchild  to  pursue  from  the 
list  prescribed  by  the  local  authorities.**  Other  cases  hold  that  the 
selection  by  the  school  authorities  is  final,  and  that  the  parent  has 
no  right  to  pick  and  choose  tiierefronu*'  This  is  on  the  ground  that 
the  selection  by  the  board  constitutes  a  reasonable  regulation  binding 
on  parent  and  pupil.'^  The  authorities  are  in  some  conflict  as  to  the 
limits  of  the  respective  powers  of  parents  and  school  authorities  over 
the  course  of  study  to  be  pursued  by  a  particular  pupil."  The  line 
of  demarcation  most  consonant  with  reason  and  authority  would  seem 
to  be  that  the  parents,  having  the  primary  and  oontrolling  interest  in 


apolis  Board  of  School   Com'rs  t.  tion,  97  111.  375,  37  Am.  Rep.  123; 

State.  129  Ind.  14,  28  N.  E.  61,  13  State  v.  Webber,  108  Ind.  31,  8  N. 

L.R.A.  147;  Associated  Schools,  etc.  E.   708,  58   Am.   Rep.   30;  Garvin 

V.  Renville  County  School  District  No.  County  School  Board  Dist.  No.  18  v. 

83,  122  Minn.  254,  142  N.  W.  325,  Thompson,  24  Okla.  1,  103  Pac.  578, 

47  L.R.A.(N.S.)  200  and  note;  Ran-  138  A.  S.  R.  861,  19  Ann.  Cos.  1188 

som  V.  Rutherford  County,  123  Tenn.  and    note,    24    L.R.A.(N.S.)  221; 

1,  130  S.  W.  1057,  Ann.  Caa.  1912B  Spedden  v.  Board  of  Education,  74 

1356;  Spedden  v.  Board  of  Education,  W.  Va.  181,  81  S.  E.  724,  52  LJI.A. 

74  W.  Va.  181,  81  S.  E.  724,  62  (N.S.)  163. 

L.R.A.(N.S.)  163;  Morrow  v.  Wood,  Note:  47  L.R.A.(N.S.)  202. 

36  Wis.  59,  17  Am.  Rep.  471.  IB.  Powell  v.  Board  of  Education, 
Note:  Ann.  Caa.  1912B  476.  97  lU.  375,  37  Am.  Rep.  123. 

12.  Indianapolis  Board  of  School  16.  Trustees  of  Schools  v.  People, 
Com'rs  V.  State,  129  lad.  14,  28  N.  E.  87  III.  303,  29  Am.  Rep.  55;  State 
61,  13  L.R.A.  147;  Morrow  v.  Wood,  v.  Fergnaon,  95  Neb.  63,  144  N.  W. 
35  Wis.  59,  17  Am.  Rep.  471.  1039,  50  L.R.A.(N.S.)  266  and  note; 

13.  Trustees  of  Schools  v.  People,  Oarvin  County  School  Board  Dist. 
87  III.  303,  29  Am.  Rep.  55;  Powell  No.  18  v.  Thompson,  24  Okla.  1,  103 
T.  Board  of  Education,  97  111.  375,  Pac.  678,  138  A.  S.  R.  861.  19  Anu. 

37  Am.  Rep.  123;  State  v.  Webber,  Cas.  1188  and  note,  24  L.R.A.(N.S.) 
108  Ind.  31,  8  N.  E.  708,  58  Am.  R«p.  221;  Moirow  v.  Wood,  35  Wis.  59, 
30;  Spedden  v.  Board  of  Education,  17  Am.  Rep.  471. 

74  W.  Va.  181,  81  S.  E.  724,  52  L.R.A.  Note:  15  Ann.  Caa.  405. 

(N.S.)   163;  Morrow  v.  Wood,  85  17.  State  v.  Webber,  108  Ind.  31, 

Wis.  50,  17  Am.  Rep.  471.  8  N.  E.  708,  58  Am.  Rep.  30. 

Note:  47  L.R.A.(N.S.)  201.  Notes:  50  LJt.A.(N.S.)  268;  15 

14.  Trustees  of  Schools  v.  People,  Ann.  Cas.  405. 

87  III.  303,  29  Am.  Rep.  55;  Mc-  18.  SUte  t.  Webber.  108  Ind.  31, 

Cormiek  v.  Buzt,  96  111.  263,  36  Am.  8  N.  E.  708,  56  Anu  Rep.  30. 

Rep.  163;  PowcOl  v.  Boaid  of  Educa-  19.  Note:  Ann.  Caa.  1916A  764. 
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the  welfan  of  the  pupil,  may  control  the  course  of  his  education  bo 
far,  and  only  so  far,  as  they  may  do  so  without  impairing  the  efficacy 
of  the  school  system  and  the  interests  of  other  pupils.''*'  In  the  mat- 
ter of  selection  of  studies  it  seems  that  there  is  some  conflict  of  author- 
ity as  to  the  right  to  expel  where  the  parent  interferes  and  requests 
that  his  child  shall  be  excused  from  such  study.^  The  right  to  sua* 
pend  for  failure  to  take  a  prescribed  subject  or  course  of  study  will 
be  dependent,  if  it  exists  at  all,  on  the  authority  to  prescribe  such 
a  subject  or  course,*  some  cases  denying  the  right  to  expel  where 
a  reasonable  selection  is  made  by  the  parent,*  while  other  cases  affirm 
it« 

93.  legislative  Power  over  Text  Books. — Like  all  other  matters  per- 
taining to  public  education,  the  right  to  select  text  books  to  be  used 
in  the  pubhc  schools  is  primarily  in  the  legislatuTe,  and  its  power  in 
this  respect  is  full  and  complete.'   A  legi^tive  act  prescribing  the 

text  books  to  be  used  in  the  public  schools  does  not  impinge  on  the 
right  of  local  self-government.'  Such  a  statute  is  obligatory  on  all 
school  trustees  or  local  school  boards  in  the  state,  and  such  trustees  or 
school  boards  cannot  refuse  to  procure  the  books  prescribed.^  The 
'  legislature  likewise  has  the  power  to  prescribe  the  price  of  such  books  * 
and  the  method  of  purchase.'  And  it  may  give  one  person  an  exclu- 
sive privilege  for  a  certain  time  of  furnishing  boo^  for  the  public 


20.  Trustees  of  Schools  v.  People,  5.  Polzin  v.  Rand,  250  HI.  561,  95 
87  IlL  303,  29  Am.  Rep.  55;  Morrow  N.  E.  623,  Aim.  Gas.  1912B  471  and 
V.  Wood,  35  Wis.  69,  17  Am.  Rap.  note;  State  v.  Haworth,  122  Ind.  462, 
471.  23  N.  E.  946,  7  Lit.  A.  240;  Donahoe 

Nofe:  Ann.  Caa.  IdlSA  764.  v.  Richards,  38  He.  379,  61  Am.  Dec. 

1.  Qarrin  County  School  Board  256;  Garryer  Merxill,  25  Ifinn.  1, 
Dist  No.  18  T.  Thompson,  24  Okla.  33  Am.  Rep.  450;  Campana  v.  Calder- 
1,  103  Pac.  57&  138  A.  S.  B.  861,  head,  17  Hont  648,  44  Pae.  83,  36 
W  Ann.  Gas.  1188,  24  IiJUA.(N.S.)  L.BA.  277  and  note;  Leeper  v.  State, 
221.  103  Tenn.  500,  63  S.  W.  962,  48 

Notes:  41  L.BJL  593;  15  Ann.  Gas.  UR.A.  167. 
405.  6.  Stote   v.    Haworth,    122  Ind. 

8.  Notes:  60  L.RJL(N.S.)  267;  15  462,  23  N.  E.  946,  7  L.R.A.  240; 
Ann.  Gas.  405.  Leeper  t.  State,  103  Tenn.  500,  53 

3.  Trustees  of  Schools  v.  People,  S.  W.  962,  48  LJIJI.  167. 
87  111.  303,  29  Am.  Rep.  55;  State  v.     Note:  86  LR.A.  277. 
Fergritson,  95  Neb.  63,  144  N.  W.  1039,     7.  State  v.  Hawoitit,  122  Ind.  462, 
50  LJt.A.(N.S.)  266:  Qarrin  County  23  N.  E.  046,  7  L.R.A.  240;  Leeper 
School  Board  Dist  No.  18  v.  Thomp-  t.  State,  103  Tenp.  600,  63  S.  W.  962, 
son,  24  Okla.  1,  103  Pae.  578,  138  48  L.RA.  167. 
A.  S.  R.  861,  19  Ann.  Caa.  1188  and     Note:  Ann.  Gas.  1912B  476. 
note,  24  L.RX(N.S.)  221.  8.  Pohdn  ▼.  Rand,  250  HI.  561,  95 

Notes:  41  UB.A  593;  15  Ann.  Gas.  N.  E.  623,  Ann.  Gas.  1912B  471; 
405.  Leeper  t.  State,  103  Tenn.  500,  53 

1  State  V.  Webber,  108  Ind.  81,  S.  W.  962,  48  L.RJL  167. 
8  N.  E.  708,  58  Am.  Rep.  30.  9.  Leeper  v.  State,  103  Tenn.  500, 

Notes:  41  URJL  694;  15  Ann.  Caa.  53  S.  W.  962,  48  L.R.A.  167. 
405;  10  Ann.  Caa.  1192.  Note:  Ann.  Caa.  1913B  47& 
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echoola,  and  compel  the  school  offlcen  to  procuie  Ihem  from  him  as 
veil  as  requite  patrons  of  the  school  to  use  fhe  books  pi«eorit>ecl.'* 

And  this  power  is  sometimes  exercised  by  providing  tot  the  taking  of 
bids  for  furnishing  text  broke  and  requiring  that  all  be  piurchased 
from  the  lowest  kadder.^^  An  act  conferring  such  privily  for  a  c{>eci- 
fied  time  does  not  constitute  a  ctmtract  with  the  person  designated^ 
but  is  a  mere  state  regulation  which  may  be  modified  at  any  time.*' 
The  legislature  may  generally  place  any  regulations  it  plesses  around 
the  selection  of  text  books,"  but  a  regulation  compliance  with  which 
is  manifestly  impossible  will  be  held  unconstitutional,^*  as  whose  an 
act  requires  bids  for  text  books  to  be  published  in  the  district  for 
which  they  are  to  be  selected,  when  there  are  many  districts  in  which 
no  newspaper  is  published.^*  A  constitutional  provision  that  it  shall 
be  the  duty  of  the  legislature  to  "establish  and  maintain  a  uniform 
system  of  public,  free  common  schools"  does  not  require  the  legislsr 
ture  to  adopt  a  uniform  system  of  text  books  in  the  public  schools 
throughout  the  state.'* 

94.  Authority  of  School  Officers. — Statutes  usually  leave  to  particu- 
lar boards  or  commissions  the  adoption  of  a  uniform  series  of  text 
books  for  use  in  the  public  schools  of  the  state,^'  and  the  authority  of 
such  boards  then  becomes  the  same  as  the  inherent  authority  of  the 
legislature,  and  is  tested  by  the  same  standards.^^  A  statute  delegat- 
ing such  authority  to  a  special  commission  does  not  violate  a  consti- 
tutional provision  that  supervision  of  instruction  in  the  public  schools 
shall  be  vested  in  the  board  of  education,'*  nor  is  it  a  delegation  of 
legislative  power,  for  the  selection  of  text  books  is  not  a  legislative 
but  an  administrative  function.™  Some  statutes  expressly  provide 
that  the  school  committee  in  each  town  or  that  each  board  of  educa> 
tion  shall  select  the  books  to  be  used  in  the  schools  under  its  control.' 
But  in  the  absence  of  legislative  action  trustees  of  a  school  district 


10.  State  T.  HawoTth,  122  Ind,  462,  95  N.  E.  623,  Ann.  Cas.  1012B  471. 
23  N.  E.  946,  7  L.RA.  240;  Corrysr  16.  Pobdn  v.  Rand,  250  11).  561, 
V.  MerriU,  26  Minn.  1,  33  Am.  Rep.  05  N.  E.  623,  Ann.  Cas.  19126  471. 
450.  16.  Note:  Ann.  Cas.  1912B  476. 

Note:  36  L.R.A.  277.  17.  MeCormick  v.  Burt,  95  10.  263, 

11.  State  T.  Eaworth,  122  Ind.  462,  35  Am.  Rep.  163;  Donaboe  v.  Rich- 
23  N.  E.  946,  7  t.R.A.  240;  Leeper  ards,  38  Me.  379,  61  Am.  Dec.  266; 
V.  State,  103  Tenn.  500,  53  S.  W.  Leeper  v.  State,  103  Tenn.  500,  63 
962,  48  L.R.A.  167.  S.  W.  962,  48  L.R.A.  167. 

Note:  Ann.  Caa.  1R12B  478.  Note:  Ann.  Caa.  1912B  476. 

12.  Notes:  36  LRA.  278;  Ann.  18.  Donaboe  v.  RiohardB,  38  Me. 
Cas.  1912B  477.  379,  61  Am.  Dec.  266. 

13.  Polzio  V.  Rand,  250  III.  561,  19.  Note:  Ann.  Cas.  1912B  476. 
95  N.  E.  623,  Ann.  Caa.  1012B  471;  20.  Leeper  v.  State,  103  Tenn.  600, 
State  V.  Haworth,  122  Ind.  462,  23  63  S.  W.  962,  48  LiR.A.  167. 

N.  E.  946.  7  liJLA.  240.  Note:  Ann.  Caa.  1912B  476. 

14.  Polzin  T.  Rand,  250  HI  661,  1.  Note:  Ann.  Cas.  1912B  47& 
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have  the  right  to  prescribe  the  text  books  for  uae  in  their  district  by 
virtue  of  their  general  control  of  the  school.*  iio  specific  delegation 
of  authority  need  be  made.'  Since  the  power  of  a  commission  or 
school  board  to  select  text  books  is  given  for  the  ben^t  of  the  public, 
such  board  cannot  bind  itself  by  leeolution  to  use  one  mi  of  books 
for  a  term  of  years.  Such  adoption  is  revocable  at  any  time.*  The 
legislature  does  not  exhaust  its  powers  by  such  delegation,  but  may 
at  any  time  withdraw  it  and  resume  its  prerogative  to  determine  the 
text  books  to  be  used,  or  the  method  of  their  selection.* 

95.  Changing  Selection  of  Books^Whatever  the  agency  that  is 
given  the  authority  in  a  particular  jurisdiction  to  select  text  books, 
the  action  of  the  agency  designated  is  conclusive,  so  that  the  pupil 
and  his  parent  or  guardian  has  no  voice  in  the  matter.*  Equity  will 
not  interpose  to  restrain  the  change  of  school  text  books,  even  though 
the  statute  under  which  the  action  purports  to  be  taken  is  unconstitu- 
tional, since  there  is  an  adequate  remedy  at  law  by  mandamus  to 
compel  the  recognition  of  legal  rights  of  pupils.'  Where  a  statute 
provides  that  text  books  can  be  changed  only  in  a  certain  way,  and 
they  are  changed  without  compliance  therewith,  a  publisher  without 
a  contract  with  the  district  has  no  standing  to  question  the  change.' 
Such  statute  is  not  for  the  protection  of  a  publisher  of  text  books, 
but  for  the  protection  of  the  taxpayers,  and  any  school  patron  who 
feels  aggrieved  may  bring  his  complaint  into  court.' 

96.  Selling  Books  to  Pupils. — The  state  itself  may  publish  books 
to  be  used  in  the  public  schools  and  sell  them  to  the  patrons  of  those 
schools;^'  but  a  school  board,  unless  specially  authorized  thereto, 
cannot  purchase  school  books  and  sell  them  to  pupils,  even  at  whole- 
sale prices,  though  the  broadest  general  authority  has  been  conferred 
on  the  board ;  nor  can  it  distribute  them  free  without  express  statu- 
tory autiiority."  But  since  the  school  district  derives  its  powers  from 
the  state  "  such  authority  may  be  conferred  by  the  legislature,  and  to 
determine  the  question  in  a  particular  jurisdiction,  the  stetutes  there 
in  force  must  bo  consulted.^*   It  has  been  held  that  the  statutory 

2.  Campans  v,  Caldethead,  17  8,  Allyn  v.  Louisville  School  Board, 
Mont.  548,  44  Pac  83,  38  L.R.A.  277  131  Ky.  324, 115  S.  W.  206, 19  L.R.A. 
and  note.  (N.S.)  1003  and  note. 

Note:  Ann.  Cas.  1912B  476.  9.  Allyn  v.  Louisville  School  Board, 

3.  Campana  v.  Calderhead,  17  131  Ky.  324,  115  S.  W.  206,  19  L.E.A. 
Mont.  548,  44  Pae.  83,  36  L.R.A.  277  (N.S.)  1003  and  note. 

and  note.  10.  Leeper  v.  State,  103  Tenn.  500, 

4.  Note:  Ann.  Cas.  1912B  477.  53  S.  W.  962,  48  L.R.A.  167. 

5.  State  v.  Haworth,  122  Ind.  462,  11.  Knhn  v.  Board  of  Education, 
23  N.  E.  946,  7  L.R.A.  240.  175  Mich.  438,  141  N.  W.  574,  45 

6.  Note:  36  L.R.A.  277.  L.R.A.(N.S.)  972  and  note. 

7.  Harley  v.  Lindemann,  129  Wis.  12.  Note:  45  Lr.A.(N.S.)  97.1 
514,  109  N.  W.  670,  8  Ii.&A.(N.S.)  13.  See  supra,  par.  7. 

124  and  note.  14.  Euhn  v.  Board  of  EdocFtion, 
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right  to  purchase  appliances  for  the  schools  does  not  include  the  right 
to  purchase  school  books,  a  distinction  being  drawn  between  black- 
boards, charts,  maps  and  dictionaries  for  general  use  and  text  books 
for  the  individual  pupil.'*  School  teachers  ordinarily  have  no  author- 
ity to  conduct  a  business  of  selling  school  books  and  supplies  at  a 
profit  in  tlie  school  building,  nor  can  a  school  board  grant  such 
authority,  even  though  it  tries  to  cloak  the  grant  as  a  rule  or  regula- 
tion." • 

Xn.  DisciPLnra  AKD  Punishment 

97.  Corporal  Punishment  in  Generals — teacher  is  respon^ble  for 

the  discipline  of  his  school,  and  for  the  progress,  conduct,  and  deport- 
ment of  his  pupils.^^  It  is  his  imperative  duty  to  maintain  good 
order,  and  to  require  of  his  pupils  a  faithful  performance  of  their 
duties.'^  To  enable  him  to  discharge  these  duties  effectually,  he 
must  necessarily  have  the  power  to  enforce  prompt  obedience  to  his 
lawful  commands,**  for  which  reason  the  law  gives  him  the  power, 
in  proper  cases,  to  inflict  corporal  punishment  on  refractory  pupils,** 
and  this  is  true  in  private  as  well  as  in  public  schools.*  The  school- 


175  Mich.  438,  141  N.  W.  574,  45     Notes:  102  A.  S.  B.  538;  12  Ann. 

L.R.A.(N.S.)  972  and  note.  Cas.  354. 
IB.  Note:  45  L.R.A.fN.S.)  972.        20.  Boyd  v.  State,  8?  Ala.  109,  7 

16.  Tyre  t.  Exng,  159  Wia  39,  So.  268,  16  A.  S.  R.  31;  Danenhoffer 
149  N.  W.  718,  UK.A.1915C  624.  v.  State,  69  Ind.  295.  35  Am.  Rep. 

17.  Drum  v.  Miller,  135  N.  C.  204,  216;  Vanvactor  v.  State,  113  InA 
47  S.  E.  421,  102  A.  S.  R.  528  and  276,  15  N.  E.  341,  3  A.  S.  R.  645; 
note,  65  L.R.A.  890  and  note;  Ander-  State  v.  Vanderbilt,  116  Ind.  11,  18 
son  V.  State.  3  Head  (Tenn.)  4.^5.  75  N.  E.  266,  9  A.  S.  B.  820;  State  v. 
Am.  Dec.  774;  ManseU  v.  Griffin.  Misner,  45  la.  248,  50  la.  145,  24 
U9081  1  K.  B.  160,  72  J.  P.  G.  98  Am.  Rep.  769,  32  Am.  Bep.  128; 
L.  T.  N.  S.  61,  24  Times  L.  Rep.  67,  12  Everts  v.  Rose  Grove  Dist.  Tp.,  77  la. 
Ann.  Cas.  350  and  note,  1  British  Rul.  37,  41  N.  W.  478, 14  A.  S.  R.  264  and 
Cas.  708.  note;  Patterson  v.  Nutter,  78  Me.  509, 

18.  Danenhoffer  v.  State,  69  Ind.  57  Am.  Rep.  818 ;  State  v.  Pendergrass, 
295,  35  Am.  Rep.  216;  Drum  v.  Mil-  19  N.  C.  3G5,  31  Am.  Dec.  416  and 
ler,  135  N.  C.  204,  47  S.  E.  421,  102  note;  Drum  v.  Miller,  135  N.  C.  204, 
A.  S.  R.  528  and  note,  65  L.R.A.  890  47  S.  E.  421,  102  A.  S.  R.  528  and 
and  note;  Anderson  v.  State,  3  Head  note,  65  L.R.A.  890  and  note;  Ander- 
{Tenn.)  455,  75  Am.  Dec.  774;  Man-  son  v.  State,  3  Head  (Tenn.)  455,  75 
sell  V.  Griffin,  [1908]  1  K.  B.  160,  Am.  Dee.  774;  Hutton  v.  State,  23 
72  J.  P.  6,  98  L.  T.  N.  S.  51,  24  Times  Tex.  App.  386,  5  S.  W.  122,  59  Am. 
L.  Rep.  67,  12  Ann.  Cas.  350  and  Rep.  776;  Lander  v.  Seaver,  32  Vt 
note,  1  British  Rul.  Cas.  708.  114,  76  Am.  Dec.  156  and  note;  Man- 

19.  Boyd  V.  State,  88  Ala.  169.  7  sell  v.  Griffin,  [1908]  1  K,  B.  160, 
So.  268,  16  A.  S.  R.  31;  Danenhoffer  72  J.  P.  6,  98  L.  T.  N.  S.  51,  24  Times 
V  State.  69  Ind.  295.  35  Am.  Bep.  L.  Rep.  67,  12  Ann.  Cas.  350  and 
216;  Vanvactor  v.  State,  113  Ind.  276,  note,  1  British  RuL  Cas.  708  and 
15  N.  E.  341,  3  A.  S.  B.  645;  Ander-  note. 

son  V.  State,  3  Head  (Tenn.)  455,     1.  Danenhoffer  v.   Stats^  69  Ind. 

75  Am.  Dec  774.  295,  35  Am.  Bep.  216. 
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master's  authority  is  sanctioned,  it  seems,  practically  and  judicially, 
on  the  same  ground  as  the  right  of  a  parent  to  chastise  his  child.  In- 
deed, it  is  said  that  for  this  purpose  he  represents  the  parent  and  has 
the  parental  authority  delegated  to  him;  that  he  stands  in  loco 
parentis.'  But  this  is  true  only  in  a  limited  sense.  He  has  no  gen- 
eral right  to  chastise  for  all  offenses,  as  has  the  parent.  His  right  is 
restricted  to  the  limits  of  his  jurisdiction  and  responsibility  as  a 
teacher.'  Also  the  power  to  inflict  punishment  thus  delegated  to  and 
vested  in  the  school  teacher  is  not  the  full  extent  of  the  parents'  right, 
because  the  power  of  correction,  vested  in  parents,  is  little  liable  to 
abuse,  being  continually  restrained  by  natural  affection,  and  the 
school  teacher,  of  course,  has  no  such  natural  restraint,  and,  therefore, 
must  be  limited  to  temperately  exercising  the  power  to  inflict  such 
punishment  as  is  necessary  to  answer  the  purposes  for  which  he  is 
employed.*  This  authority  extends  generally  to  all  subordinate  teach- 
ers having  charge  of  classes  and  responsible  for  discipline,'  and  also 
to  one  who,  although  not  a  teacher  by  legal  appoinbnent,  is  a  teacher 
in  fact  at  the  time.'  A  person  over  twenty-one  years  of  age  who 
applies  and  is  received  as  a  pupil  thereby  submits  himself  to  the 
school  rules,  and  cannot  complain  if  he  is  punished  for  violations 
thereof.'  The  teacher's  right  to  inflict  corporal  punishment,  and  the 
extent  thereof,  have  been  made  the  subject  of  legislative  enactment  in  a 
few  instances,'  and  in  some  instances  the  right  has  been  entirely  abol- 
ished.' The  tendency  of  public  sentiment  and  the  general  tone  of 
the  decisions  tend  toward  the  flnal  abolishment  of  corporal  punish- 
ment, and  it  is  probable  that  it  will  disappear  from  the  schools  as  it 
has  already  disappeared  from  the  list  of  punishment  of  crimes.'** 

98.  Offenses  Justifying  Punishment. — A  sclioolmaster  has  power 
to  punish  a  pupil  for  all  acts  which  are  detrimental  to  the  good  order 
and  best  interest  of  the  school,^^  and  for  the  breach  of  any  rules  and 

2.  Boyd  V.  State,  88  Ala.  1691  7     Kote:  65  UR.A.  891. 

So.  268.  16  A.  S.  R.  31;  DanenhnfTer  6.  M&nsell  v.  Grimn,  [1908]  1  K. 

V.  State,  69  Ind.  295,  35  Am.  Rep,  216;  B.  160,  72  J.  P.  6,  98  L.  T.  N.  S.  51, 

Vanvactor  v.  State,  113  Ind.  ^76,  15  24  Times  h.  Rep.  67, 12  Ann.  Cas.  350, 

N.  E.  341,  3  A.  S.  R.  645;  Patterson  1  BritiBh  Rnl.  Cas.  708. 

V.  Nutter,  78  Me.  609,  57  Am.  Rep.  6.  Notes:  76  Am.  Dec  166;  G5 

818;  State  t.  Pendergrass,  19  N.  C.  L.R.A.  892. 

365.  31  Am.  Dec.  416  and  note.  7.  State  v.  Mizner,  45  la.  248.  24 

Notes:  76  Am.  Dec.  167;  102  A.  S.  Am.  Rep.  769. 

R.  537  ;  65  L.R.A.  891;  12  Ann.  Caa.  Notes:  76  Am.  Dec.  166;  65  L.R.A. 

3r)4;  1  British  Rul.  Cas.  718.  892. 

3.  Vanvactor  v.  State,  113  Ind.  276,  8.  Note:  65  L.R.A.  899. 


See  also  AssAUiA  and  Battsrt,  toL  11.  Hntton  v.  State,  23  Tex.  App^ 
p.  540.  386,  5  S.  W.  122,  59  Am.  Dec.  776; 

4.  Lander  v.  Seaver,  32  Tt.  114,  76  Lander  v.  Seaver,  32  Vt  114,  76  Am. 


15  N.  E.  341,  3  A.  S.  R.  645. 
Note:  12  Ann.  Cas.  354. 


9.  Note:  65  L.R.A.  900. 

10.  Note:  76  Am.  Dec.  166. 


Am.  Dee.  156. 


Dee.  15& 
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regulations  which  it  is  within  the  power  of  the  aohool  antborities  to 
adopt,'*  whether  such  acts  are  committed  in  school  houis,''  or  after 

the  pupil  has  returned  home.'^  But  a  pupil  cannot  properly  be  pun- 
ished for  breach  of  a  regulation  which  is  unreasonable,  or  which  it 
is  beyond  hra  power  to  comply  witb.^*  Corporal  punishment  must 
be  for  some  specific  offense  which  the  pupil  has  committed  and  for 
which  he  or  she  is  given  to  understand  the  punishment  is  inflicted.^* 
It  has  been  held  that  a  pupil  should  not  be  punished  for  a  breach  of 
the  school  rules  committed  at  the  instance  of  his  parent,  as  where 
with  his  parent's  approval  he  refuses  to  pursue  a  certain  study.''  In 
such  case  the  proper  remedy  is  expulsion  rather  than  chastisement.'^ 
99.  Extent  of  Punishment.— The  law  clothes  schoolmasters  and 
teachers  with  a  di^retionary  power  in  respect  to  the  infliction  of  cor* 
poral  punishment  on  their  pupils.  But  as  a  general  rule  supported 
by  all  of  the  authorities,  it  may  be  stated  that  the  punishment  must 
be  reasonable  and  must  be  confined  within  the  bounds  of  moderation, 
that  is,  it  must  not  be  cruel  or  excessive,  and  the  master  must  not  act 
wantonly  or  from  malice  or  passicm."  While  the  teacher  in  inflict* 
ing  corporal  punishment  must  not  exceed  the  bounds  of  moderation, 
no  precise  rule  can  be  laid  down  as  to  what  is  to  be  considered  exces- 
give  or  unreasonable  punishment.  Each  case  must  depend  on  its  own 
circumstances.***  The  punishment  must  be  proportioned  to  the  grav- 
ity of  the  offense,'  ^e  apparent  motive  and  disposition  of  the 


12.  State  v.  Vanderbilt,  116  Ind.  11,  State  v.  Pendergrass,  19  N.  C.  365,  31 
18  N.  E.  266,  9  A.  S.  R.  820.  Am.  Dec.  416  and  note;  Anderson  v. 

13.  Lander  v.  Seaver,  32  Vt.  114,  State,  3  Head  (Tenn.)  455,  75  Am. 
76  Am.  Dec.  156.  Dec.  774;  Lander  v.  Seaver,  32  Vt 

14.  Button  V.  State,  23  Tex.  App.  114,  76  Am.  Dec.  156  and  note. 
386,  5  S.  W.  122,  59  Am.  Dec.  776;  Notes:  102  A.  S.  R.  539;  12  Ann. 
Lander  v.  Seaver,  32  Vt.  114,  76  Am.  Cas.  354;  1  Brit.  Rul.  Cas.  719. 

Dec.  156.  20.  Boyd  v.  State,  88  Ala.  169,  7 

15.  State  v.  Vanderbilt,  116  Ind.  11,  So.  268,  16  A.  S.  R.  31;  Vanvactor  v. 
18  N.  E.  266,  9  A.  S.  R.  820.  State,  113  Ind.  276,  15  N.  E.  341,  3 

16.  State  V.  Mizner,  50  la.  145,  32  A.  S.  R.  645;  Patterson  v.  Nutter,  78 
Am.  Rep.  128.  Me.  509,  7  Atl.  273,  57  Am.  Rep.  818. 

Notes:  65  L.B.A.  897;  12  Ann.  Gas.  Notes:  76  Am.  Deo.  166;  12  Ann. 

356.  Cas.  355. 

17.  State  V.  Mizner,  50  la.  145,  32  1.  Boyd  v.  State,  88  Ala.  169,  7  So. 
Am.  Rep.  128;  Morrow  v.  Wood,  35  268,  16  A.  S.  R.  31;  Vanvactor  v. 
Wis.  59,  17  Am.  Rep.  47L  State,  113  Ind.  276,  15  N.  E.  341,  3 

18.  State  V.  Mizner,  50  la.  145,  32  A.  S.  R.  645;  State  v.  Mizner,  50  la. 
Am.  Rep.  128.  145,  32  Am.  Rep.  128;  Patterson  t. 

19.  Boyd  V.  State,  88  Ala.  169,  7  Nutter.  78  Me.  509,  7  Atl.  273,  57  Am. 
So.  2ti8.  16  A.  S.  R.  31;  Vanvactor  v.  Rep.  818;  Anderson  v.  State,  3  Head 
State,  113  Ind.  276,  15  N.  E.  341,  3  (Tenn.)  455,  75  Am.  Dec.  774;  Lander 
A.  S.  R.  645;  State  v.  Vanderbilt,  116  v.  Seaver,  32  Vt.  114,  76  Am.  Dec. 
Ind.  11,  18  N.  E.  266,  9  A.  S.  R.  820;  156. 

State  V.  Mizner,  50  la.  145,  32  Am.  Notes:  31  Am.  Dec  419;  102  A.  S. 

Rep.  128;  Patterson  v.  Nutter,  78  Me.  R.  539  ;  65  Ii.R.A.  89S;  13  Ann.  Cmt. 

509,  7  Atl.  273,  57  Am.  Rep.  818;  355. 
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offender^*  influence  of  his  example  and  conduct  on  others,*  and 
oonaideration  must  be  given  to  the  age,*  size,*  sex,*  and  physical 
strength  of  the  pupil  to  be  punished,'  and  the  instrument  used  must 
be  one  suitable  and  prefer  for  the  purpose.*  The  legitimate  object  of 
chastisement  is  to  inflict  punishment  by  the  pain  which  it  causes,  as 
well  as  the  degradation  which  it  implies.  It  does  not  follow,  therefore, 
because  pain  is  produced  that  a  chastisement  is  either  cruel  or  exces- 
sive.*  It  may  be  laid  down  as  a  general  rule  ttiat  teachers  exceed  the 
limits  of  their  authority  when  they  cause  lasting  mischief,"  but  act 
within  the  limits  of  it  when  they  inflict  temporary  pain.**  The  pre- 
sumption is  that  the  punishment  is  in  the  exercise  of  an^  within  the 
bounds  of  lawful  authority.** 

100.  Civil  Liability-  of  Teacher. — ^Wherethe  punishment  is  mod- 
erate and  is  inflicted  with  a  proper  instrument  the  teacher  is,  as  a  rule, 

8.  State  V.  Mizner,  50  la.  145,  32  268,  16  A.  S.  R.  31;  Vanvactor  v. 

Am.  Rep.  128;  Patterson  v.  Natter,  State,  113  Ind.  276,  15  N.  E.  341,  3 

78  Me.  509,  7  Atl.  273,  67  Am.  Rep.  A.  S.  R.  645;  State  v.  Mizner,  50  la. 

818;  Lander  t.  Seaver,  32  Vt.  114,  145,  32  Am.  Rep.  138;  Patterson  v. 

76  Am.  Dee.  156.  Nutter,  78  Me.  509,  7  AtL  273,  67  Am. 

3.  Patterson  v.  Nutter,  78  Me.  509,  Rep.  818;  Lander  v.  Seaver,  32  Vt 
7  AtL  273,  57  Am.  Rep.  818;  Lander  114,  76  Am.  Dec.  156. 

T.  Seaver,  32  Vt  114,  76  Am.  Dee.  Notes:  102  A.  S.  R.  539  ;  66  L.R.A. 
156.  898;  12  Ann.  Cas.  355;  1  Brit  Rul. 

4.  Boyd  V.  State,  88  Ala.  169,  7  So.  Cas.  720. 

268,  16  A.  S.  R.  31;  Vanvactor  v.  8.  Boyd  v.  State,  88  Ala.  169,  7 

State,  113  Ind.  276,  15  N.  E.  341,  3  So.  268,  16  A.  S.  R.  31;  Vanvactor 

A.  S.  R.  645;  State  v.  Mizner,  50  la.  v.  State,  113  Ind.  276,  15  N.  E.  341, 
145,  32  Am.  Rep.  128;  Patterson  v.  3  A.  S.  R.  645. 

Nutter,  78  Me.  509,  7  Ati.  273,  57  Am.  Notes:  102  A.  S.  R.  543;  65  L.R.A. 

Rep.  818;  Lander  v.  Seaver,  32  Vt  898;  12  Ann.  Cas.  355. 

114.  76  Am.  Dec.  156.  9.  Vanvactor  v.  State,  113  Ind.  276, 

Notes:  31  Am.  Dec.  419;  102  A.  S.  15  N.  E.  341,  3  A.  S.  R.  645;  State  v. 

R.  539;  12  Ann.  Cas.  355;  1  British  Pendergrass,  19  N.  C.  365,  31  Am. 

Rul.  Cas.  720.  Dee.  416. 

6.  Boyd  V.  State,  88  Ala.  169,  7  So.  Notes:  102  A.  S.  R.  541;  12  Ann. 

268,  16  A.  S.  R.  31;  State  v.  Mizner,  Cas.  355. 

50  la.  145,  32  Am.  Rep.  128;  Patter-  10.  Boyd  v.  State,  88  Ala.  169,  7 

son  V.  Nutter,  78  Me.  509,  7  Atl.  273,  So.  268,  16  A.  S.  R.  31 ;  State  v. 

57  Am.  Rep.  818;  Lander  v.  Seaver,  Penderffrass,  19  N.  C.  365,  31  Am. 

32  Vt  114,  76  Am.  Dee.  156.  Dec.  416. 

Notes:  31  Am.  Dee.  419;  102  A.  S.  11.  Boyd  v.  State,  88  Ala.  169,  7 

B.  539  ;  65  L.R.A.  899;  12  Ann.  Cas.  So.  268,  16  A.  S.  R.  31;  State  v. 
355;  1  British  Rol.  Cas.  720.  PendergrasB,  19  N.  C.  365, 31  Am.  Dee. 

6.  Boyd  V.  State,  88  Ala.  169,  7  So.  416. 

268,  16  A.  S.  R.  31;  Patterson  v.  12.  Vanvactor  v.  State,  113  lad. 

Nutter,  78  Me.  509,  7  Atl.  273,  67  Am.  276,  15  N.  E.  341,  3  A.  S.  R.  645; 

Rep.  818;  Lander  v.  Seaver,  32  Vt  State  v.  Pendergraaa,  19  N.  C.  365,  31 

114,  76  Am.  Dee.  156.  Am.  Dec.  416. 

Note:  12  Ann.  Cas.  355.  Notes:  102  A.  S.  R.  538;  12  Ann. 

7.  Boyd  v.  State,  88  Ala.  169,  7  So.  Caa.  355. 
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not  liable  civilly  for  assault  and  battery.^'  It  is  ordinarily  enough 
for  the  teacher  to  be  able  to  say  that  the  pnnishment  administered  was 
moderate,  that  it  was  not  dictated  by  any  bad  motive,  and  that  it 
was  such  as  is  usual  in  the  school  and  such  as  the  parent  of  the  child 
might  expect  that  the  child  would  receive  if  it  did  wrong.^*  Whether 
the  instrument  used  was  proper  is  a  question  for  the  jury  to  determine, 
and  on  this  question  it  is  proper  to  show  that  such  instrument  was 
such  as  was  generally  used  by  other  teachers  in  the  vicinity.^*  Since 
a  parent  cannot  delegate  a  greater  authority  than  he  himself  possesses, 
express  authority  from  the  parent  to  chastise  a  child  will  not  relieve 
the  master  from  liability  for  excessive  punishment^*  The  power  to 
inflict  corporal  punishment  being  delegated  by  the  parent  only  for 
the  purpose  of  promoting  the  child's  welfare,  the  teacher  may  be  held 
liable  for  punishment  inflicted  maliciously  or  without  proper 
cause,'^  or  if  it  was  excessive,'*  and  the  test  for  determining  whether 
the  punishment  inflicted  was  -excessive  is  the  general  judgment  of 
reasonable  men.**  If  there  is  any  reasonable  doubt  as  to  whether 
the  punishment  was  excessive  the  master  should  have  the  benefit  of 
the  doubt.'  It  is  always  a  question  of  fact,  for  the  jury  to  determine 
from  all  the  attending  circumstances,  whether  a  punishment  inflicted 
was  reasonable  and  proper,  or  excessive.*  Where  a  school  teacher  in 
attempting  to  enforce  the  discipline  of  his  school  inflicts  a  permanent 
injury  and  in  so  doing  fails  to  exercise  ordinary  care,  he  will  be  liable 
if  tlie  injury  is  the  natural  and  probable  result  of  his  negligence.' 
Where  excessive  punishment  of  a  pupil  is  charged  evidence  that  the 

13.  Patterson  v.  Nutter,  78  Me.  509,  18.  Note:  1  British  Rul.  Cas.  723- 
7  Atl.  273,  57  Am.  Rep.  818;  Drum  724. 

V.  Miller,  13o  N.  C.  2U4,  47  8.  E.  421,  19.  Patterson  v.  Nntter,  78  Me.  509, 

102  A.  S.  R.  528  and  note;  65  L.R.A.  7  Atl.  273,  57  Am.  Rep.  818;  Lander 

890   and  note;   Lander  v.   Seaver,  v.  Seaver,  82  Vt  114,  76  Am.  Dec. 

32   Vt.   114,   76  Am.  Dec.  156  and  156. 

note;  Mansell  v.  Griffin,   [1908]   1  Notes:  102  A.  S.  R.  540  ;  65  L.R.A. 

K.  B.  160,  72  J.  P.  6,  98  L.  T.  N.  8.  893;  12  Ann.  Cas.  357. 

51,  24  Times  L.  Rep.  67,  12  Ann.  Cas.  20.  Patterson  v.  Nutter,  78  Me.  509, 

360  and  note.  1  British  Rul.  Cas.  708  7  Atl.  273.  57  Am.  Rep.  818;  Drum 

and  note.  See  aiso  Assault  and  Bais  Miller,  135  N.  C.  204,  47  S.  E.  421, 

TEBT,  vol.  2,  pp.  640-541.  102  A  S.  R.  528  and  note,  65  UR.A. 

14.  Mansell  V.  Griffin,  [1908]  1  K.  890;  Lander  v.  Seaver,  32  Vt. 
B.  160,  72  J.  P.  6,  98  L.  T.  N.  8.  51,  ^  „-  ,  «  ^ 
24  Times  L.  Rep.  67, 12  Ann.  Cas.  350  ^  ^''^p^  l^^'  ^"^  ^^'^  ^ 

and  note,  1  BritUh  RuL  Caj.  708.  y  Lanj^^  ;  g          32  yt.  114^  75 

15.  Lander  v.  Seaver,  32  Vt.  114,  ^ 
76  Am.  Dec.  156.  Note:  12  Ann.  Cas.  367. 

16.  Note:  1  Brit.  Rul.  Cas.  720.  2.  Note:  66  L.R.A.  898. 

17.  Drum  v.  Miller,  135  N.  C.  204,  3.  Drum  v.  Miller,  135  N.  C.  204, 
47  S.  E.  421,  102  A.  S.  R.  528,  65  47  S.  E.  421,  102  A.  S.  R.  628,  65 
L.R.A.  890  and  note.  L.R.A.  890. 

Note:  1  British  RuL  Cas.  723.  Note:  12  Ann.  Cas.  357. 
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ordiuary  management  of  the  master  was  mild  and  moderate  is  not 
admissible,  except  where  it  is  offered  to  rebut  testimony  that  the  pun- 
ishment was  in&eted  maliciously.*  The  fact  that  by  internal  regalo- 

tions  the  right  to  punish  is  limited  to  the  head  teacher  will  not  render 
liable  a  subordinate  teacher  who  in  good  faith  punishes  moderately.* 
101.  Criminal  Liability  of  Teacher^— Moderate  and  reaisonable  cor- 
rection by  a  schoolmaster  with  a  proper  instrument  is  not  a  criminal 
offense.*  But  if  a  teacher,  in  administering  correction  or  pun- 
ishment to  pupils,  uses  his  authority  as  a  cover  for  malice,  he  is 
amenable  to  the  criminal  laws,'  and  the  same  result  follows,  if  in 
imposing  corporiJ  punishment  on  a  pupil  his  teacher  is  actuated  by 
revenge,  spite,  or  other  evil  passion.*  According  to  some  opinions  a 
schoolmaster  acts  in  a  judicial  capacity  in  administering  corporal 
punishment  and  hence  is  not  liable  for  mistakes  of  judgment,  al* 
though  the  punishment  may  appear  unreasonably  severe  and  out  of 
proportion  to  the  offense."  But  according  to  another  line  of  decisions 
if  the  punishment  exceeds  the  bounds  of  due  moderation  either  in 
the  measure  of  it,  or  in  the  instrument  used,  the  teacher  will  be 
criminally  liable,^*  and  whether  the  puni^ment  was  reasonable  and 
moderate  or  cruel  and  excessive  is  a  question  for  the  determination 
of  the  jury.**  When  the  correction  administered  is  not  in  itself  im- 
moderate and  therefore  beyond  the  authority  of  the  teacher,  its 
legality  or  illegality  must  depend  entirely  on  the  quo  animo  of 
its  a^ninistration,^'  and  the  defendant  may  testify  as  to  hia 


4.  Lander  v.  Seaver,  32  Vt.  114^  76  268,  16  A.  S.  R.  31;  Vanvactor  v. 
Am.  Dec.  156.  State,  113  Ind.  276,  15  N.  E.  341,  3 

5.  Mansell  v.  Griffin,  [1908]  1  K.  A.  S.  R.  645;  State  v.  Mizner,  50  la. 
B.  160,  72  J.  P.  6,  98  L.  T.  N.  S.  51,  145,  32  Am.  Rep.  128;  State  v.  Pender- 
24  Times  L.  Rep.  67,  12  Ann.  Cas.  grass,  19  N.  G.  365,  31  Am  Dec  416 
350,  1  British  Rul.  Cas.  708.  and  note. 

6.  Boyd  V.  State,  88  Ala.  169,  7  So.  Note:  12  Ann.  Cas.  358. 

268,  16  A.  S.  R.  31;  State  v.  Mizner,  10.  Boyd  v.  State,  88  Ala.  169,  7  So. 

50  la.  145,  32  Am.  Rep.  128;  Spear  v.  268,  16  A.  S.  R.  31;  Vanvactor  v. 

Cummings,  23  Pick.  (Mass.)  224,  34  State,  113  Tnd.  276,  15  N.  E.  341.  3 

Am.  Dee.  53;  State  v.  Pendei^rass,  A.  S.  R.  645;  State  v.  Mizner,  60  La. 

19  N.  C.  365,  31  Am.  Dec.  416  and  145,  32  Am.  Rep.  128;    Anderson  v. 

note;   Anderson  v.   State,  3  Head  State,  3  Head  (Tenn.)  455,  75  Am. 

(Tenn.)  455,  75  Am.  Dec.  774.  Dec.  774;  Kinnard  v.  State,  35  Tex. 

Notes:  102  A.  S.  R.  538  ;  65  L.R.A.  Crim.  276,  33  S.  W.  234,  60  A.  8.  R. 

Hdl  i  12  Ann.  Cas.  357;  1  British  Rul.  47. 

Cas.  719.  Notes:  102  A.  S.  B.  641;  1  British 

7.  Boyd  T.  Stete,  88  Ala.  169,  7  So.  Rul.  Cas.  721. 

268,  16  A.  S.  R.  31;  State  t.  Pender-  11.  Notes:  12  Ann.  Cas.  355;  1  Brit- 

grtias,  19  N.  C.  365,  31  Am.  Deo.  416  ish  Rul.  Cas.  722. 

and  note.  12.  Boyd  v.  SUte,  88  Ala.  169,  7  So. 

Note:  102  A.  S.  R.  543.  268,  16  A.  S.  R.  31;  State  v.  Mizner, 

8.  Note:  102  A.  S.  R.  543.  50  la.  145,  32  Am.  Rep.  128;  State  v. 

9.  Boyd  V.  State,  88  Ala.  169,  7  So.  Peodergrass,  19  N.  C.  365,  31  Am. 
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intent.^'  Th«  law  presumes  that  any  punishment  iziflicted  is  necee- 
sary,  reasonable,  and  {Hvper,.  and  the  result  of  the  exercise  of.  correct 
judgment.'*  - 

102.  Detendoxi  after  School  Hoors^The  detention  or  keeping  in 
of  pupila  f pr  a  short  time  after  the  rest  of  the  class  has  been  dismissed, 
or  the  school  has  closed,  ^s  a  penalty  for  some  misconduct,  shortcom- 
ing pr  Djiere  omission,  has  been  very  generally  adopted  by  the  schools, 
especially  jthose  of  the  lower  grade,  and  it  is  now  one  of  the  recognized 
methods  of  enforcing  di^ipline  and  promoting  the  progress  of  the 
pupils.  However  mistaken  a  teacher  may  be  as  to  the  justice  or  pro- 
priety of  imposing  such  a  penalty  at  any  particular  time,  it  has  none 
01  &e  elements  of  false  imprisonment  about  it,  unless  imposed  from 
wanton,  wilful  or  malicious  motives.  The.  recognized  doctrine  now 
is  that  a  school  officer  is  not  personally  liable  for  a  mere  mistake  of 
judgment  in  the  government  of  his  school.  To  make  him  so  liable 
it  must,  be  shown  that  he  acted  wantonly,  wilfully  or  maliciously.** 

Xin.  EzcLVSiOK,  Expni^oN  and  Suspension 

103.  Right  to  Reject  Applicant  for  Admission. — ^The  general  charge 
or  superintendence  of  public  schools  vested  in  a  board  of  education 
or  school  committee,  in  the  absence  of  express  legal  provisions,  in- 
cludes-the  power  of  determining  what  pupils  shall  be  received,  and 
what  pupils  rejected.**  The  constitutional  and  statutory  right  of 
every  child  to  attend  the  public  schools  is  always  subject  to  such  rea- 
sonable regulations.*^  So  a  child  may  be  refused  admission  if  in- 
fected with  a  contagious  disease,*^  or  if  dangerously  exposed  thereto,*' 

Dec.  416  and  note;  Kinnard  t.  State,  99  Kan.  824,  163  Pac.  145,  L.R.A. 

35  Tex.  Crim.  276,  33  S.  W.  234,  60  1917C  993;  Spear  v.  Cumminga,  23 

A.  S.  R.  47.  Pick.  (Mass.)  224,  34  Am.  Dec.  63; 

Notes:  102  A.  S.  R.  543;  12  Ann.  Barnard  v.  Shelbume,  216  Mass.  19, 

Cas.  358.  102  N.  E.  1095,  Ann.  Caa.  1015A  751 

13.  State  T.  Mizner,  50  la.  145,  32  and  note. 

Am.  Eep.  128;  State  v.  Pendergrass,     Notes:  65  A.  S.  B.  338:  Ann  Cas. 

19  N.  C.  365,  31  Am.  Dec.  416;  Kin-  1918A  400  et  seq. 

nard  V.  State,  35  Tex.  Crim.  276,  33     17.  Creyhon  v.  Board  of  Edncation, 

^■J:        ^i*      S-  ^-JI-  »9  Kan.  824,  163  Pac.  145,  L.E.A: 

Note:  12  Ann.  Cas.  358  19170  993;  Spear  v.  Cmnmings,  23 

14.  Vanvactor  v.  State,  113  Ind.  276,  Ti;.i,         '  v  ooa        a-Tti™  «. 
15  N.  E.  341,  3  A.  S.  R.  645;  State  v  ^  « t 
Pendergrass,' 19.  N.  C.  365,' 31  Am.  foT^E  10^  W'rS.  7M 
Dec.  416  and  note;  Anderson  v.  SUte,                 ^^r^i>^^  ^i? 

3  Head  (Tenn.)  455,. 76  Am.  Dec.  774.  S=  ^c^Vt^I^*  ^^o^^,^.' 

Notes:  102  A.  8.  ».  544;  1  British  3^6,  157  N.  W.  501,  Ann.  Cas.  M18A 
Rol.  Cfa,  731.  399  and  note. 

IB,  'Pertich  V.  Miehener,  111  Ind.     18.  Spear  t.  Cmnmings,  23  Piek. 
472,  U  N.  E.  605^14  N.  E.  68,  60  Am.  (Mass.)  224,  34  Am.  De<;.  53. 
Rep.  709.  "'  Note:  65  A.  S,  R.  338. 

'  16. 'Creyhon  V.  BoaM  of  Educatioql,.     19.  Bright  v.  Beard,  132  Mum.  376, 
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or  who  18  of  a  Jicenlioua  or  unmoral  character,**  or  of  too  fMblo' 
mind  to  derive  any  benefit  from  iiistraotion,^  or  not  sufficiently  edu- 
cated to  enter  or  be  retained  in  the  lowest  grade.*  The  presuiqptitm 
always  is  that  the  school  authorities  have  acted  properly  in  exclud- 
ing a  pupil,*  and  one  seeking  to  set  aside  their  decision  must  prteent 

a£^inative  evidence  that  they  have  not  so  acted.*   1 

104.  Examination  to  Determine  Fitness. — The  care  and  manage- 
ment of  schools,  vested  in  the  school  committee,  include  the  «^b- 
Ushment  and  maintenance  of  standards  for  the  promotion  of  pupils 
from  one  grade  to  another  and  for  their  continuance  as  membei^  of 
any  particular  class,'  and  the  only  limitation  is  that  these  regulations 
shall  be  reasonable.*  So  the  failure  of  a  child  to  fulfil  the  scholar- 
ship requirements  of  a  particular  class  is  a  valid  ground  for  his  oi* 
her  exclusion  therefrom.'  So  long  as  there  is  opportunity  afforded,  to 
the  pupil  to  attend  another  school  adapted  to  his  ability  and  accom- 
plishments, there  is  no  illegal  exclusion  from  school  within  the  mean- 
ing of  the  statute.*  So  long  as  the  school  committee  act  in  good  faith 
their  conduct  in  formulating  and  applying  standards  and  making  de- 
cisions touching  this  matter  is  not  subject  to  review  by  any  other 
tribunal."  School  authorities  may  provide  any  reasonable  test  to 
determine  whether  an  applicant  for  admission  is  fitted  to  enter  a  cer- 
tain class.  Two  obvious  methods  for  accomplishing  this  result  present 
themselves.  One  is  to  test  the  prospective  pupil's  actual  qualifications 
by  an  examination,  the  other  ia  to  act  on  the  presumption  in  his  favor 
arising  from  the  character  of  the  schools  he  has  attended.  These  is 
room  for  the  exercise  of  individual  judgment  as  to  the  manner  and 
extent  to  which  the  latter  method  should  be  applied.  There  is  a  fair 

157  N.  W.  601«  Ann.  Cas.  1918A  899     6.  School  Trustees  v.  People,  87  m 


5.  Notes:  65  A.  8.  R.  339;  Ann.  Cas.  Notes:  Ann.  Cas.  1915A  764;  Ann. 
1918A  4U0  et  seq.  Cas.  1918A  400  et  seq. 

8.  Creyhon  t.  Board  of  Edacatwn,  7.  Barnard  t.  Shelbnme,  216  Mass. 
99  Kan.  824,  163  Pae.  145,  L.R.A.  19,  102  N.  E.  1005,  Ann.  Cas.  1916A 
1917C  993  ;  Barnard  t.  Shelbnme,  216  761. 

Mass.  If),  102  N.  B.  1095,  Ann.  Caa.     Note:  Ann.  Cas.  1918A  400  et  seq. 
1916A  76L  8.  Baraard  v.  Shelbnme^  216  Man. 

Note:  Ann.  Cas.  1918A  400  et  seq.    19,  102  N.  B.  1096,  Ann.  Ga&  lOlfiA 

4.  Barnard  v.  Shelbume,  216  Han.  761. 
19,  102  N.  E.  1095,  Ann.  Caa.  1915A     Note:  Ana.  Gas.  1918A  400  seq. 
751.  0.  Creyhon  t.  Board  of  Education^ 

6.  Creyhon  t.  Board  of  Bdneation,  00  Kan.  824,  163  Pae.  146,  LJt;A. 
99  Kan.  824.  163  Pae.  145.  L.B.A.  1917C  993 ;  Barnard  v.  Shellrame,  216 
1917C  993;  Bamazd  v.  Shelbnme,  216  Mass.  19,  102  N.  B.  1096,  Ann.  Gas. 
Mftra.  lU.  102  N.  E.  1095.  Aon.  Caa.  1916A  761. 

1915A  761  and  note^  Ann.  Caa.  IfilBA  Note:  Ann.  Gas.  1918A  400  et  ae^; 
400  et  seq. 


and  note. 


303,  29  Am.  Bep.  66;  &eyhon  v. 
Board  of  Edaeation,  99  Kan.  824, 163 
Pac  146,  UB.A.1917G  993. 


80.  Note:  66  A.  S.  R.  339. 
1.  Note:  65  A.  S.  R.  339. 
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basis  for  the  classification  of  schools  in  this  respect,  and  making  a 
certifi6ate  of  graduation  from  schools  of  one  class  a  substitute  for  an 
examination  of  a  pupil,  while  denying  that  effect  to  such  a  certificate 
from  schools  of  another  class.  The  purpose  of  tiie  examination  of  an 
applicant  for  admission  to  the  high  school  is  to  determine  whether  he 
has  received  sufficient  preparatory  training  to  warrant  accepting  him. 
But  he  cannot  dispense  with  the  occasion  for  an  exanunation  by  estab- 
lishing the  existence  of  that  fact  to  the  satisfaction  of  a  court  The 
determination  of  the  matter  is  a  function  of  the  school  authorities,  and 
its  correctness,  if  arrived  at  by  the  exercise  of  their  fair  and  candid 
judgment,  is  not  open  to  judicial  review.  But  if  in  a  proceeding  to 
compel  the  admission  of  pupils  to  a  high  school  without  examination, 
the  board  admits  that  such  applicants  have  studied  the  same  text  books 
and  been  given  the  same  tests  and  examinations,  in  the  same  manner 
and  to  the  same  extent  as  the  graduates  of  the  public  schools,  who  are 
received  without  examination,  it  is  proper  to  make  an  order  allowing 
such  applicants  to  enter  the  hi^  school  without  further  examina- 
tion." 

105.  Suspension  or  Expulsion  by  Directors. — The  enjoyment  of  the 
right  of  attending  the  public  schools  is  necessarily  conditioned  on 
complianpe  by  pupils  with  the  reasonable  rules,  regulations,  and  re- 
quirements of  the  school  authorities,**  breaches  of  which  may  be 
punished  by  suspension  or  expulsion.*'  Ordinarily  the  school  authori- 
ties have  the  right  to  define  the  offenses  for  which  the  punishment  of 
exclusion  from  school  may  be  imposed,^*  and  to  det^mine  whether 

10.  Creyhon  v.  Board  of  Education,  la.  441,  105  N.  W.  686,  6  Ann.  Caa. 
99  Kan.  824,  163  Pac.  145,  L.R.A.  996,  3  L.tt.A.(N.S.)  496;  VermiUion 
1917C  993.  T.  State,  78  Neb.  107,  110  N.  W.  736, 

11.  State  V.  Webber,  108  Ind.  31,  8  15  Ann.  Cas.  401  and  note. 

N.  E.  708,  58  Am.  Rep.  30;  Board  of     Notes:  65  A.  S.  0.  333  ;  41  L.B.A. 

Education  v.  Booth,  110  Ky.  807,  62  596. 

S.  W.  872,  53  L.R.A.  787;  Donahoe  v.     13.  Douglass  t.  Campbell,  89  Ark. 

Richarda,  38  Me.  379,  61  Am.  Dec.  254,  116  S.  W.  211,  20  L.R.A.(N.S.) 

256;  Dritt  v.  Snodgrass,  66  Mo.  286,  205;  McConniek  v.  Burt,  95  111.  263, 

27  Am.  Rep.  343;  King  v.  Jefferson  35  Am.  Rep.  163;  State  v.  Webber,  108 

City  School  Board,  71  Mo.  628,  36  Am.  Ind.  31,  8  N.  E.  708,  58  Am.  Rep.  30; 

Rep.  499 ;  Ferriter  v.  Tyler,  48  Vt.  444,  Board  of  Education  v.  Booth,  110  Ky. 

21  Am.  Rep.  133;  Morrow  V.Wood.  35  807,  62  8.  W.  872,  53  L.R.A.  787; 

Wis.  59,  17  Am.  Rep.  471 ;   State  Bright  v.  Beard,  132  Minn.  375, 157  N. 

V.  School  Dist.  No.  1  Dist.  Board,  135  W.  501,  Ann.  Caa.  1918A  399  and 

W^is.  619,  116  N.  W.  232,  128  A.  S.  R.  note;  Dritt  v.  Snodgiass,  66  Mo.  280, 

1050, 16  L.R.A.(N.S.)  730.  27  Am.  Rep.  343;  King  v.  Jefferson 

Notes:  65  A.  S.  R.  332  ;  50  L.R.A.  City  School  Board,  71  Mo.  628,  36  Am. 

(N.S.)  266;  15  Ann.  Cas.  404:  Ann.  Rep.  499;  Vermillion  t.  State,  78  Neb. 

Cas.  1918A  400.  107, 110  N.  W.  736,  15  Ann-  Cas.  401; 

12.  State  V.  Webber,  108  Ind.  31,  8  Morrow  v.  Wood,  35  Wis.  59,  17  Am. . 
N.  E.  708,  58  Am.  Rep.  30;  Kinxer  v.  Rep.  471;  State  t.  School  Dist.  No.  1 
Ifazioa  Independent  School  Dist.,  129  Dist.  Board,  135  Wis.  619,  116  N.  W. 

G46 


Digitized  by 


Googl 


24  S.  C.  L. 


SCHOOLS 


die  o£F«D8e  has  been  committed,"  the  limitation  on  this  authority 
being  that  it  must  in  both  respects  be  reasonably  exercised.'*  The 
power  of  expulsion  given  to  the  directors  is  not  limited  to  cases  of 
infraction  of  such  rules  as  they  may  have  theretofore  adopted,  but 
extends  to  cases  where  they  may  have  become  satisfied  that  the  inter- 
ests of  the  school  require  the  expulsion  of  a  pupil  on  account  of  his 
gross  misbehavior,^'  and  the  discretion  vested  in  school  authorities  in 
this  respect  is  very  broad,*'  but  they  vrill  not  be  permitted  to  be  arbi- 
trary,** In  the  school,  aa  in  the  family,  there  exists  on  the  part  of 
the  pupils  the  obligation  of  obedience  to  lawful  commands,  subordi- 
nation and  civil  deportment,  respect  for  the  rights  of  others,  and 
fidelity  to  duty.  These  obligations  are  inherent  in  any  proper  school 
system,  and  constitute,  so  to  spefik,  the  common  law  of  the  school. 
Every  pupil  is  presumed  to  know  this  law,  and  is  subject  to  it,  whether 
it  has  or  has  not  been  re-enacted  by  the  district  board  in  the  form 
of  written  rules  and  regulations.** 

106.  Teacher's  Power  of  Suspension  or  Expulsion. — It  is  undoubt- 
edly the  imperative  duty  of  every  principal  or  teacher  in  charge  of  a 
public  school  to  maintain  discipline  and  good  order  therein,  and  to 
require  of  all  pupils  a  faithful  performance  of  their  dutiee."*  As  such 


232,  128  A.  S.  B.  1050,  16  L.R.A. 
(N.S.)  730. 

Notes:  60  L3.A.(N.S.)  267;  Ann. 
Cas.  1918A  401. 

14.  Board  of  Education  v.  Booth, 
110  Ky.  807,  62  8.  W.  872,  53  LJIA. 
787. 

Notes:  50  L.B.A.(N.S.)  267;  Ann. 
Cas.  1918A  401, 

16.  Board  of  Education  v.  Booth, 
110  Ky.  807,  62  S.  W.  872,  53  L.R.A. 
787;  Dritt  v.  Snodgrasa,  66  Mo.  "286, 
27  Am.  Rep.  343;  King  v.  Jefferson 
City  School  Board,  71  Mo.  628,  36  Am. 
Rep.  499;  Jackson  v.  State,  67  Neb. 
183,  77  N.  W.  662,  42  L.R.A.  792; 
Tucker  v.  Blease,  97  S.  C.  303,  81  S. 
E.  668,  Ann.  Cas.  1916C  796;  Oaem- 
aey  v.  Pitkin,  32  Vt.  224,  76  Am.  Dec. 
171 ;  State  v.  Sehool  Bist.  No.  1  Dist. 
Board,  135  Wis.  619,  116  N.  W.  232, 
128  A.  S.  R.1050, 16  L.R.A.(N.S.)  730. 

Notes:  50  L.R.A.(N.S.)  267;  Ann. 
Cas.  1918A  401. 

16.  Vermillion  v.  State,  78  Neb.  107, 
110  N.  W.  736,  15  Ann.  Cas.  401  and 
note;  State  v.  School  Dist  No.  1  Dist 
Board,  135  Wis.  619,  U6  N.  W.  232, 
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128  A.S.R.1050,16L.R.A.(N.S.)  730. 

Notes:  65  A.  S.  B.  332;  Ann.  Cas. 
1918A  401. 

17.  Douglass  V.  Campbell,  89  Ark. 
254,  116  S.  W.  211,  20  UR.A.(N.S,) 
205;  McConnick  v.  Burt,  95  III.  263, 
35  Am.  Rep.  163;  Board  of  EdueaUoo 
V.  Booth,  110  Ky.  807,  62  S.  W.  872, 
53  L.R.A.  787;  King  v.  Jeflferson  City 
School  Board,  71  Mo.  628.  36  Am. 
Rep.  499;  State  v.  School  Dist.  No.  1 
Dist.  Board,  135  Wis.  619,  116  N.  W. 
232.  128  A.  S.  R.  1050,  16  L.R.A. 
(N.S.)  730. 

18.  Board  of  Education  v.  Booth, 
110  Ky.  807,  62  S.  W.  872,  53  L.R.A. 
787;  Jackson  v.  State,  57  Neb.  183,  77 
N.  W.  662,  42  L.R.A.  792. 

Note :  Ann.  Cas.  1918A  401. 

19.  Note:  Ann.  Cas.  1918A  402. 

20.  Douglass  v.  Campbell,  89  Ark, 
254.  116  S.  W.  211,  20  L.R.A.{N.S.) 
205;  King  v.  Jefferson  Citv  Sehool 
Board,  71  Mo.  628,  36  Am.  Rep.  499; 
State  V.  Burton,  45  Wis.  150.  30  Am. 
Rep.  706:  State  v.  School  Dist.  No.  1 
Dist.  Board,  135  Wis.  619,  116  N.  W. 
232,  128  A.  8.  B.  1060,  16  UL^ 
(N.S.)  730. 

Note:  66  A.  S.  B.  330. 
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teacher  ia  responsible  for  the  discipline  of  his  school,  he  has  the  right 
to  formalate  and  enforce  reasonable  rules  and  regulations  for  its  good 
government,  and  to  enable  him  to  discharge  his  duties  effectually,  he 
must  necessarily  have  the  power  to  enforce  prompt  obedience  to  his 
lawful  commands.'  Hence,  it  follows  that  he  must  have  the  power 
to  suqf>eQd  or  expel  a  pupil  for  any  breach  of  reasonable  discipline 
while  at  school,'  or  for  any  misconduct  injurious  to  the  good  govern- 
ment or  morals  of  the  other  pupils,*  whether  explicitly  covered  by 
rules  and  regulations  adopted  or  not^  But  while  the  primary  power 
is  in  the  teacher,  his  action  in  depriving  a  pupil  of  the  privileges  of 
the  school  is  generally  subject  to  review  by  the  trustees,  board  of  edu- 
cation, or  other  governing  body  of  the  school  district*  A  teacher  who 
rightfully  expels  or  suspends  a  pupil  cannot  be  compelled  to  reinstate 
him.*  In  some  states  the  right  of  teachers  or  school  boards  to  sus- 
pend or  expel  pupils  is  covered  by  statute,  but  the  causes  for  which 
a  pupil  may  be  so  punished  are  generally  stated  in  the  broadest  terms, 
and  considerable  discretion  is  left  to  the  school  authorities;  and  in 
the  absence  of  a  statute  to  the  contrary  such  suspension  or  expulsion 
may  be  ex  parte,  without  any  necessity  of  notice  to  the  pupil  or  parent 
of  the  intended  action.'  After  a  pupil  is  expelled  he  has  the  same 
right  as  the  public  to  enter  the  buildings  at  public  ^tertainments.* 

107.  Grounds  for  Suspension  or  Expulsion. — Broadly  speaking,  a 
pupil  may  be  suspended  or  expelled  if  he  is  guilty  of  insubordination 
or  misconduct  subversive  of  the  discipline  of  the  school,'  the  limita- 

1.  State  V.  Burton,  45  Wia.  160,  30  128  A.  S.  R.  1050,  16  L.R.A.(N.S.) 
Am.  Rep.  706.  730. 

Note:  65  A.  S.  R.  330.  6.  McCormick  v.  Burt,  95  III  263, 

2.  Donahoe  t.  Richards,  38  Me.  379,  35  Am.  Rep.  163. 

61  Am.  Dec.  256;  Vermillion  v.  State,  Notes:  65  A.  S.  R.  330;  15  Ann. 

78  Neb.  107,  110  N.  W.  736,  15  Ann.  Caa,  407. 

Cas.  401;  Guernsey  v.  Pitkin,  32  Vt.  6.  Note:  102  A.  S.  B.  540. 

224,  76  Am.  Dec.  171;  State  v.  Barton,  7.  VcrmiUion  v.  State,  78  Neb.  107, 

45  Wis.  150,  30  Am.  Rep.  706;  State  v.  110  N.  W.  736,  15  Ann.  Cas.  40L 

School  Dist.  No.  1  Dist.  Board,  135  8.  Note:  41  L.R.A.  604. 

Wis.  81f».  116  N.  W.  232.  128  A.  S.  R.  9.  Douglass  v.  CampbeU,  89  Ark. 


Notes:  65  A.  S.  R.  330;  102  A.  S.  205;  Board  of  Education  v.  Booth,  110 


3.  Vermillion  v.  State,  78  Neb.  107,  Donahoe  v.  Richards,  38  Me.  379,  61 
110  N  W.  736.  15  Ann.  Cas.  401  and  Am.  Dec.  256;  Dritt  v.  Snodgrass,  66 
note;  State  v.  School  Dist.  No.  1  Dist.  Mo.  286,  27  Am,  Rep.  343;  King  v. 
Board,  135  Wis.  (ilO,  116  N.  W.  232,  Jefferson  City  School  Board,  71  Mo. 
128  A.  S.  E.  1050,  16  L.R.A.(N.S.)  628,  36  Am.  Rep.  499;  Vermillion  v. 
730.  State,  78  Neb.  107,  110  N.  W.  736,  15 

Notes:  65  A.  S.  R.  330;  41  L.B.A.  Ann.  Caa.  401  and  note;  Guernsey  v. 

694.  Pitkin,  32  Vt.  224,  76  Am.  Dec.  171 ; 

4.  State  T.  School  Dist.  No.  1  Dist.  Ferriter  v.  Tyler,  48  Vt.  444,  21  Am. 
Board,  135  Wis.  619.  U6  N.  W.  232,  Rep.  133;  Morrow  t.  Wood,  36  Wk. 
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254,  116  S.  W.  211,  20  L.R.A.(N.S.) 


R.  540,  41  L.R.A.  594. 


Ky.  807,  62  S.  W.  872,  53  URA.  787; 
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tion  being  the  reasonableness  of  the  action  of  the  school  aafhorities,'* 
or  of  the  rule  or  regulation  which  has  been  transgressed.''  A  pupil 
may  be  suspended  or  expelled  for  the  use  of  profane  or  obscene  lan- 
guage," or  for  immorality.*'  A  rule  authorizing  expulsion  for 
absence  or  tardiness  where  sufficient  excuse  is  not  given  therefor  is 
reasonable^  and  its  enforcement  will  be  sustained.'*  And  the  authori- 
ties may  even  exclude  children  from  further  attendance  at  a  term  of 
school  for  absence  contrary  to  the  rules  thereof,  although  such  absence 
is  caused  by  command  of  the  parents  for  the  purpose  of  attending 
religious  services.'*  A  pupil  may  not  be  expelled  or  suspended  for  ■ 
an  act,  no  matter  how  negligent,  if  it  is  not  wilful  or  malicious," 
nor  can  a  pupil  be  suspended  until  he  pays  for  school  property  negli- 
gently injured."  Not  only  may  pupils  be  su^nded  for  acts  done  in 
school,  but  the  school  authorities  have  the  power  to  suspend  a  pupil 
for  an  offense  committed  outside  of  school  hours  and  not  in  the  pres- 
ence of  the  teacher,  when  such  offense  has  a  direct  and  immediate 
tendency  to  influence  the  conduct  of  other  pupils  while  in  the  school- 
room, to  set  at  naught  the  proper  discipline  of  the  school,  to  impair 
the  authority  of  the  teachers,  and  to  bring  them  into  ridicule  and  con- 
tempt,'^ but  a  pupil  cannot  be  expelled  for  attending  social  gather 
ings  with  his  parent's  consent,'*  nor  for  any  other  matter  within  the 
jurisdiction  of  the  parent  rather  than  of  the  school  authwitieB.*^  The 


69, 17  Am.  Bep.  471;  State  t.  School  Note:  15  Ann.  Cas.  405. 

Oist  No.  1  Dist.  Board,  135  Wis.  619,  14.  King  v.  Jefferson  City  School 

116  N.  W.  232,  128  A  S.  B.  1050,  16  Board.  71  Mo.  628,  36  Am.  Rep.  499; 

L.R.A.(N.S.)  730.  Ftoriter  v.  Tyler,  48  Vt  444,  21  Am. 

10.  Board  of  EdaeaUon       Booth,  Bcp.  133. 

110  Ky.  807,  62  B.  W.  872,  53  L.B.A  Notes:  41  L.B.A  597;  16  Ann.  Cas. 

787;  Jackson  v.  State,  57  Neb.  183,  77  405. 

N.  W.  662,  42  L.BA.  792;  Guernsey  v.  15.  Ferriter  v.  Tyler,  48  Vt.  444,  21 

Pitkin,  32  Vt.  224^  76  Am.  Dec.  171.  Am.  Rep.  133. 

Notes:  15  Ann.  Cas.  404;  Ann.  Cas.  Note:  41  L.RJL  608. 

1918A  401  et  seq.  10.  Notea:  41  LBA.  603;  15  Ann. 

11.  Board  of  Education  v.  Booth,  Cas.  405. 

UO  Ky.  807,  62  S.  W.  872,  53  L.R.A.  17.  Notes:  41  L.BA.  603;  15  Ann. 

787;  Donahoe  v.  Bichards,  38  Me.  379,  Cas.  405;  Ann.  Cas.  1914B  406. 

61  Am.  Dec.  256;  Dritt  v.  Snodgrass,  18.  Douglass  t.  Campbell,  89  Ark. 

66  Mo.  286,  27  Am.  Rep.  343;  King  v.  254,  116  S.  W.  211,  20  L.R.A.(N.S.) 

JeffexBon  City  School  Board,  71  Mo.  205;  State  t.  School  Dist.  No.  1  Diat. 

628,  36  Am.  Bep.  499;  Ferriter  t.  Ty-  Board,  135  Wis.  619,  116  N.  W.  232, 

ler,  48  Vt  444,  21  Am.  Bep.  133;  Mor-  128  A  S.  B.  1050,  16  LJtA.(N.S.) 

row  V.  Wood,  35  Wis.  59, 17  Am.  Bq>.  730. 

471.  Note:  15  Ann.  Gas.  406. 

Notes:  16  Ann.  Cas.  404;  Ann.  Cas.  19.  Dritt  t.  Snodgrass,  66  Mo.  286, 

1918A  401  et  seq.  27  Am.  Bep.  343. 

18.  Note:  15  Ann.  Cas.  404.  Notes:  41  UBjL  604;  16  Ann.  Cas. 

IS.  Douglas  t.  Campbell.  89  Ark.  406. 

254,  116  S.  W.  211,  20  L.R.A.(N.S.)  20.  Note:  Ann.  Caa.  1918A  403. 
205. 
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right  of  a  child  to  attend  a  public  school  ie  dependent  on  the  good 
conduct  of  the  parent  as  well  as  of  the  child.  Both  must  aul»nit  to 
the  reasonable  rules  and  regulations  of  the  school.*  A  board  of  educa- 
tion, either  in  the  absence  of  a  rule,  or  in  furtherance  of  a  prescribed 
rule,  has  the  right  to  exclude  from  a  public  school  under  its  control 
any  child  whose  parent,  whether  father  or  mother,  in  the  schoolroom 
or  its  vicinity,  in  the  presence  of  such  child  and  other  pupils,  con- 
ducts himself  or  herself  in  such  manner  that  his  or  her  acts  are  cal- 
culated to  produce  disorder  in  the  school  and  break  down  and  destroy 
its  discipline,  although  the  child  thus  excluded  has  not  violated  any 
rule  of  the  school.' 

108.  Suspension  or  Ezpnlsion  from  Private  Schools. — ^The  relation 
between  a  private  institution  of  learning  and  a  student  is  contractual, 
and  there  is  implied  in  such  contract  a  condition  that  the  student  will 
not  be  guilty  of  misconduct  subversive  of  the  discipline  of  the  insti* 
tution,  and  for  a  breach  of  it  he  may  be  suspended  or  expelled ; '  but 
when  a  pupil  is  accepted,  he  cannot  thereafter  be  arbitrarily  deprived 
of  the  benefits  of  the  contract  by  expulsion  without  reasonable  cause, 
and  in  this  connection  it  is  held  where  a  private  school  has  a  fixed 
course  terminating  with  the  issuance  of  a  diploma  that  though  the 
course  may  be  divided  into  years  or  terms  and  the  payment  of  tuition 
di\'ided  accordingly,  the  contract  is  entire  and  a  pupil  cannot  be 
arbitrarily  deprived  of  his  right  to  complete  the  course  and  receive  the 
diploma.* 

109.  Remedy  for  Wrongful  Exclusion. — If  the  school  authorities 
maliciously,  arbitrarily,  or  without  reasonable  cause  expel  or  suspend 
a  pupil,  an  injury  is  done  which  the  law  will  redress  by  mandamus  to 
compel  admission  to  or  reinstatement  in  the  school,*  or  by  a  manda- 
tory injunction  for  that  purpose,'  or  by  an  action  for  damages.' 
The  proceeding  by  mandamus  or  mandatory  injunction  is  usually 
brought  by  the  parent,"  though  it  is  sometimes  brought  in  the  name 

1.  Note:  15  Ann.  Cas.  406.  7.  Douglass  v.  Campbell,  89  Ark. 

2.  Board  of  Education  v.  Purse,  101  254,  116  S.  W.  211,  20  L.R.A.(N.S.) 
Ga.  422,  28  S.  E.  806,  65  A.  S.  R.  312,  205;  Sorrels  v.  Matthews,  129  Ga.  319, 
41  L.R.A.  593  and  note.  58  S.  E.  819,  12  Ann.  Cas.  404,  13 

Note:  15  Ann.  Cas.  406.  L.R.A.(N.S.)  357. 

3.  Booker  t.  Grand  Rapi^  Medical  8.  Board  of  Education  v.  Purse,  101 
College,  156  Mich.  95,  120  N.  W.  589,  Ga.  422,  28  S.  E.  896,  65  A.  S.  R. 


4.  Booker  v.  Grand  Rapids  Medical  Creybon  v.  Board  of  Education,  99 
College,  156  Mieh.  95,  120  K.  W.  689,  Kan.  824,  163  Pac.  145,  L.R.A.1917C 
24  L.R.A.(N.S.)  447.  993;  Jackson  v.  State,  67  Neb.  183,  77 

6.  See  Mandahus,  vol  18,  pp.  247-  N.  W.  662,  42  L.R.A.  792;  Vermillion 
249.  V.  State,  78  Neb.  107,  110  N.  W.  736, 

6.  Board  of  Education  v.  Booth,  110  15  Ann.  Cas.  401  and  note;  State  v. 
Ey.  807,  62  S.  W.  872,  63  L.aA.  787.  Ferguson,  95  Neb.  63, 144  N.  W.  103C. 
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Note:  15  Ann.  Cas.  404. 


312.  41  L.R.A.  593;  School  Trustees  v. 
People,  87  111.  303,  29  Am.  Rep.  55; 
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of  the  pupil.*  As  in  other  cases  of  tort,  an  infant  may  sue  for  dam- 
ages caused  by  wantonly  and  maliciously  depriving  him  of  the  bene- 
fit of  attending  school,**  but  the  gist  of  such  action  is  malice,  and 
there  can  be  no  recovery  wh^  the  expulsion  or  suspension  was  the 
result  of  an  error  of  judgment.^^  In  at  least  one  state  there  is  a 
statute  providing  for  a  fixed  penalty  to  be  recovered  by  a  pupil  wrong- 
fully excluded  by  the  members  of  the  board  voting  for  his  exclu- 
sion, but  su(^  statutes  are  highly  penal  and  will  be  strictly  con- 
strued." It  will  generally  be  presumed  that  the  school  authorities 
have  the  best  interests  of  the  school  at  heart,  and  that  they  have  acted 
in  good  faith  in  exercising  the  authority  with  which  the  law  has 
clothed  them,  and  the  burden  is  on  him  who  calls  their  conduct  in 
question  to  show  that  they  have  not  been  actuated  by  proper  motives.*' 
Express  statutory  authority  to  suspend  or  expel  does  not  alter  the  relar 
tive  rights  and  duties  of  school  authorities  and  pupils.  Such  a  statute 
merely  gives  expressly  to  the  authorities  the  power  already  inherent 
in  them,  and  leaves  it  subject  to  the  same  limitations.**  It  is  generally 
held  that  a  parent  has  no  right  to  sue  for  damages  for  the  unlawful 
expulsion  or  suspension  of  hig  child  unless  he  has  sustained  some 
direct  pecuniary  injury  thereby,  since  it  is  the  child,  rather  than  the 
parent,  on  whom  the  deprivation  falls.  With  respect  to  the  right  of  a 
parent  to  recover  damages  of  a  teacher,  where  the  expulsion  or  sus- 
pension is  his  act,  it  may  be  noted  that  there  is  no  privity  of  contract 
between  the  parent  and  the  teacher,  and  that  a  teacher  is  not  an  inde- 
pendent public  officer,  bound  to  exercise  the  functions  of  his  office 
for  the  benefit  of  individuals,  under  fixed  and  settled  rules  and  obli- 
gations, prescribed  by  law.  There  is  authority,  however,  to  the  ^ect 
that  a  parent  may  maintain  an  action  for  damages  against  a  teacher 
or  a  school  officer  for  wrongfully  expelling  his  child  from  a  public 
school  apparently  irrespective  of  pecuniary  damnification.**  Some 

50  L.R.A.(N.S.)  266  and  note;  Craw-  35  Am.  Rep.  163;  Donahoe  v.  Rieh- 

ford  V.  Klamath  School  Dist.  No.  7,  68  ards,  38  He.  S79,  61  Am.  Dee.  256; 

Ore.  388,  137  Pae.  217,  Ann.  Cas.  Dritt  v.  Snodgrasa,  66  Uo.  286, 27  Am. 

1915C  477,  50  L.R.A.(N.S.)  147;  State  Rep.  343. 

V.  Board  of  Education,  63  Wis.  234,  23     Note:  15  Ann.  Gas.  407. 

N.  W.  102,  53  Am.  Rep.  282;  State  v.     12.  Bright  v.  Beard,  132  Minn.  376, 

School  Dist  No.  1  Diat.  Board,  135  157  N.  W.  501,  Ann.  Cas.  1918A  399. 

Wis.  619.  116  N.  W.  232,  128  A.  S.  R.     13.  Donglaas  v.  Campbell,  89  Aik. 

1050,  16  L.R.A.{N.S.)  730.  254,  116  S.  W.  21J,  20  L.B^(N.S.) 

9.  Kinzer  v.  Marion  Independent  205. 

School  Dist.,  129  la.  441,  105  N.  W.  Note:  15  Ann.  Cas.  408. 

686,  6  Ann.  Gas.  996,  3  LR.A.(N.S.)  14.  Tncker  v.  Blease,  97  S.  C.  303, 

496;  State  v.  DniXy,  7  Nev.  342,  8  Am.  81  S.  E.  668,  Ann.  Cas.  1916C  796. 

Rep.  713.  15.  DoQglass  v.  Campbell,  89  Ark. 

10.  Board  of  Education  v.  Purse,  254,  116  S.  W.  211,  20  L.R.A,(N.S.) 
101  Qa.  422,  28  S.  E.  896,  65  A.  S.  R.  205;  Sorrells  v.  Matthews,  129  Ga.  319, 
312,  41  L.R.A.  593.  58  S.  E.  819,  12  Ann.  Cas.  404  and 

11.  MeCormick  v.  Bnit,  95  lU.  263.  note,  13  LJt.A.(N.S.)  357  and  note; 
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courts  will  decline  to  conaidep  the  quefltlon  of  the  guilt  or  innocence 
of  the  pupil  unless  it  appears  that  he  has  heen  treated  arbitrarily  or 
nudioiously.**  But  the  better  rule  is  the  broad  one  that  the  suspension 
or  expulsion  of  a  pupil  must  be  reasonable.*'  Where  the  statute  pro- 
vides for  certain  procedure,  as  for  instance  an  appeal  to  the  county 
superintendent,  the  usual  remedy  by  mandamus  is  suspended,  un^ 
the  rights  accorded  by  statute  have  been  exhausted.'^  Mandamus  may 
be  invoked  even  in  the  case  of  a  private  school,  if  the  pupil  is  wrong- 
fully deprived  of  rights  to  which  he  is  entitled  under  his  contract, 
for  an  action  for  breach  of  contract  may  not  be  an  adequate  remedy.'* 


XIV.  Race  SEaREGATioir 

XIO.  In  General. — ^In  the  provisions  for  public  education  made  by 
many  of  the  states,  a  separation  of  the  rac^  is  enforced  by  requiring 
separate  schools  to  be  provided  for  each,  and  prohibiting  members  of 
eitiier  race  from  attending  the  school  provided  for  the  other,  and  in 
every  instance  in  which  the  question  has  arisen  as  to  the  validity  of 
such  legislation,  it  has  been  upheld  as  a  valid  exercise  of  its  police 
power  by  the  state.**  EquaHty  of  rights  does  not  involve  the  neces- 
sity of  educating  the  children  of  different  races  in  the  same  school ; 
in  oth^r  words,  equtdity  of  rights  does  not  of  necessity  imply  identity 


Spear  v.  Cammiogs,  23  Pick.  (Mass.)  Board  of  Education,  79  Kan.  202,  99 
224,  34  Am.  Dec.  53.  Pac.  216,  22  L.R.A.(N.S.)  584  and 

16.  Board  of  Education  t.  Booth,  note;  Berea  College  v.  Com.,  123  Ky. 
110  Ky.  807,  62  S.  W.  872,  S3  L.R.A.  209,  94  S.  W.  623,  124  A.  S.  R.  344 
787.  and  note,  13  Ann.  Caa.  337  and  note; 

17.  Board  of  Education  v.  Booth,  Columbia  Trust  Co.  v.  Lincohi  Insti< 
UO  Ky.  807,  62  S.  W.  872,  53  L.R.A.  tute,  138  Ky.  804,  129  S.  W.  U3,  29 
787;  Bright  v.  Beard,  132  Minn.  375,  L.R.A.(N.S.)  53  and  note;  Mullins  v. 
157  N.  W.  501,  Ann.  Cas,  1918A  399;  Belcher,  142  Ky.  673, 134  S.  W.  1151, 
Dritt  V.  Snodgrass,  66  Mo.  286,  27  Am.  Ann.  Cas.  1912D  466;  Ijeliew  v.  Bnun- 
Rep.  343;  Jackson  v.  SUte,  67  Neb.  mell,  103  Mo.  546, 16  S.  W.  765,  23  A. 
183,  177  N.  W.  662,  42  UBJl.  792.     S.  R.  896, 11  L.R.A.  828;  State  v.  Duf- 

Note:  41  L.R.A.  596.  fy,  7  Nev.  342,  8  Am.  Rep.  713;  Peo- 

18.  Kinzer  v.  Marion  Independent  pie  v.  School  Board,  161  N.  Y.  598.  56 
School  Diat.,  129  la.  441.  105  N.  W,  N.  E.  81,  48  L.R.A.  113;  McMillan  v. 
686,  6  Ann.  Cas.  996>  3  L.B.A.(N.S.)  School  Committee,  107  N.  C.  6G9, 12  S. 
496.  B.  330,  10  L.R.A.  823;  Johnson  v. 

Note:  15  Ann.  Cas.  408.  Board  of  Education,  166  N.  C.  463,  82 

19.  Baltimore  University  v.  Colton,  S.  E.  832,  L.R,A.1915A  828;  Crawford 
98  Md.  623,  67  Atl.  14,  64  L.R.A.  108.  v.  School  Dist.  No.  7,  68  Ore.  388,  137 

20.  Maddox  v.  Neal,  45  Ark.  121,  55  Pac.  217,  Ann.  Cas.  1915C  477,  60 
Am.  Rep.  540;  Ward  v.  Flood,  48  CaL  L.R.A.{N.S.)  147;  Tucker  v.  Blease, 
36..  17  Am.  Rep.  405;  Wall  v.  Ovster,  97  S.  C.  303,  81  S.  E.  668,  Ann.  Cas. 
36  App.  Cas.  (D.  C.)  50,  31  L.R.A.  1916G  796  and  note. 

(N.S:)  180;  Cory  v.  Carter,  48  Ind.  Notes:  65  A.  S.  R.  336;  14  L.B.A. 
327,  17  Am.  Rep.  738;  WUUams  v.  581;  44  U.  S.  {L.  ed.)  262. 
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of  liKhta.*  In  some  jurisdictioiis  the  aepaiation  ot  th«  races  does  not 
depend  on  statute,  but  is  provided  for  in  the  state  constitutions.'  Qen- 
erally  the  legislature  has  limited  itself  to  providing  for  separate  eohools 
for  the  white  and  negro  races,  but  it  is  p^fectly  proper  to  provide 
separate  schools  for  Indians,  Mongolians,  or  any  otiier  race  as  well.' 
The  exercise  of  the  police  power  in  this,, as  in  other  matters,  must 
be  reasonable.  A  statute  prohibiting  the  maintenance  of  any  insti- 
tution of  learning,  or  of  distinct  branches  thereof  within  twenty-five 
miles  of  each  other,  where  white  and  colored  persons  are  received  or 
taught,  is  tmreasonable  and  void;  but  while  void  as  to  this  part,  it 
will  be  held  valid  as  to  the  part  prohibiting  the  receiving  or  teaching 
in  an  institution  of  persons  of  the  white  and  colored  races.*  Separate 
schools  established  for  Indian  children  are  governed  by  the  same  rules 
and  subject  to  the  same  restrictions  as  separate  schools  for  negro  chil- 
dren.* In  some  jurisdictions  segregation  of  the  races  is  expressly 
prohibited  by  statute.*  In  some  cases  the  right  of  local  bodies  in  the 
absence  of  statutory  authorization  to  pass  and  enforce  regulations  pro- 
hibiting the  intermingling  of  the  races  in  the  public  schools  has  been 
upheld,'  while  in  others  it  has  been  denied.' 

111.  Necessity  of  Providing  Separate  Schools. — ^The  right  to  seg- 
regate the  races  for  purposes  of  education  does  not  mean  that  either 
may  be  denied  the  privilege  of  attending  the  public  schools.*  And 
when  a  uniform  system  of  public  schools  has  been  adopted  under  the 

1.  People  T.  School  Board,  161  M,  7.  Notei:  65  A.  S.  B.  336:  13  Ann. 
T.  698,  56  N.  E.  81,  48  L.R.A.  113.     Cas.  342. 

Notes:  14  L.B.A.  581;  13  Ann.  Cas,  8.  People  v.  Board  of  Edniiatiiwi, 
343.  101  lU.  308,  40  Am.  Rep.  196  and 

2.  Mullins  V.  Belcher,  142  Ky.  673,  note;  People  v.  Alton,  103  IlL  309,  61 
134  S.  W.  1151,  Ann.  Cas.  1912D  456;  N.  E.  1077,  66  L.R.A.  95;  Knox  v. 
Lehew  v.  Bnuumell,  103  Mo.  546, 15  S.  Board  of  Education,  45  Kan.  152,  25 
Vf.  765,  23  A.  S.  R.  895,  11  L.RA.  Pae.  616,  11  L.R.A.  830;  Crawford  v. 
828;  Johnson  V.  Board  of  Edueation,  Klamath  County  School  Diat.  No.  7, 
166  N.  C.  468,  82  S.  E.  832,  UBjL  68  Ore.  388,  137  Pao.  217,  Ann.  Caa. 
ldl5A  828.  1915C  477  and  note,  60  L.EJL(N.S.) 

Note:  13  Ann.  Caa.  343.  147. 

3.  State  V.  Duffy,  7  Nev.  342,  8  Am.  Notes:  65  A.  S.  R.  336;  18  Ann. 
Rep.  713;  McMillan  v.  School  Commit-  Caa.  342;  Ann.  Cas.  1916C  806. 

tee,  107  N.  C.  609,  12  S.  E.  330,  10  9.  Ward  v.  Flood,  48  Cal.  38,  17 

LB.A.  823.  Am.  Rep.  405;  People  v.  Alton,  193 

4.  Berea  College  v.  Com.,  123  Ky.  Ill  309,  61  N.  E.  1077,  66  L.B.A.  05; 
209, 94  S.  W.  623, 124  A.  S.  R.  344, 13  State  v.  Duffy,  7  Nev.  342,  8  Am.  Rep. 
Ann.  Caa.  337.  713 ;  People  v.  School  Board,  161 N.  Y. 

6.  Note:  Ann.  Caa.  1916C  483.  698, 56  N.  E.  81, 48  Lil.A.  113;  Craw- 

6.  People  V.  Board  of  Education,  ford  v.  Elamau  Conn^  Sdiool  Dist. 

101  IlL  308,  40  Am.  Rep.  196;  Lake  No.  7,  68  Ore.  388, 137  Pa&  217,  Aau. 

Farm  v.  School  Dist.  No.   2  Diat  Caa.  1915C  477,  60  LJl.A.(N.S.)  147. 

Board,  179  Mich.  171,  146  N.  W.  115,  Notes:  65  A.  S.  R.  336;  14  L.RJL. 

51  L.R.A.(N.S.)  234.  681;  13  Ann.  Cas.  343  ;  44  U.  a  (L. 

Note:  13  Ann.  Caa.  344.  ed.)  262. 
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authority  of  the  state,  any  discrimination  in  the  enjoyment  of  its 
privileges  on  account  of  race  is  forbidden  by  the  "equfd  protection" 
clause  of  the  14th  amendment,^^  and  there  is  no  question  that  a 
legislature  cannot  exclude  colored  children,  merely  becairae  they  are 
colored,  from  the  benefits  of  a  system  of  education  provided  for  the 
youth  of  the  state,^^  nor.  can  a  school  board  discriminate  against 
them  in  exercising  the  discretion  vested  in  them  over  school  matters.'* 
But  their  rights  are  amply  protected  if  separate  schools  of  equal  merit 
are  maintained  for  their  education.**  Therefore  where  the  law  pro- 
vides for  separation  of  the  races  in  education  separate  schools  must 
be  maintained  for  colored  children/*  and  if  this  is  not  done,  colored 
children  cannot  be  excluded  from  schools  kept  for  white  pupils.** 
If  a  school  ia  maintained  for  white  children,  but  none  for  colored 
children,  the  remedy  of  the  latter  is  not  by  injunction  to  prevent  the 
maintenance  of  the  school  for  whites,  for  this  could  only  result  in 
harm  to  the  whites  without  any  compensatory  good  to  the  blacks/* 
but  by  a  writ  of  mandamus  to  compel  the  admission  of  the  colored 
children  to  the  school  maintained  for  whites.*'  Separate  schools  pro- 
vided for  the  education  of  colored  children  must  be  equal  in  equip- 
ment and  efficiency  to  the  schools  provided  for  white  children.**  A 
school  for  negro  children  does  not  necessarily  fail  to  fulfil  these  re- 
quirements merely  because  it  is  less  convenient  of  access  to  some  of 
ihe  negro  children/*  or  more  dangerously  situated/*  but  it  does 


10.  Ward  v.  Flood,  48  CaL  36,  17  Pac  217,  Ajin.  Cas.  1915C  477,  50 
Am.  Rep.  405;  State  v.  Dufly,  7  Nev.  L.R.A.(N.S.)  147;  Tucker  v.  Blease, 
342,  8  Am.  Rep.  713;  People  v.  97  S.  C.  303,  81  8.  E.  668,  Ann.  Cas. 
School  Board,  161  N.  Y.  598,  56  N.  E.  1916C  796  and  note. 

81,  48  L.R.A.  113.  Notes:  65  A.  S.  R.  336:  44  U.  S. 

Notes:  1  L.R.A.  294;  14  L.R.A.  (L.  ed.)  262. 
581;  44  U.  S.  (L.  ed.)  262.  16.  State  v.  BvSy,  7  Nev.  342,  8 

11.  Ward  V.  Flood,  48  Cal.  36, 17  Am.  Am.  Rep.  713. 

Rep.  405;  People  v.  School  Board,  161     Note:  66  A.  8.  R.  336. 
N.  T.  598,  56  N.  E.  81,  48  L.R.A.  113.     16.  Gumming  v.  Richmond  County 
Notes:  65  A.  S.  R.  336;  1  L.R.A.  Board  of  Education,  175  U.  S.  528, 
294;  14  L.R.A.  581;  13  Ann.  Cas.  20  S.  Ct.  197,  44  U.  S.  {L.  ed.)  262. 
344  ;  44  U.  S.  (L.  ed.)  262.  17.  State  v.  Du£^,  7  Nev.  342,  8 

12.  Maddox  V.  Neal,  45  Ark.  121,  Am.  Rep.  713. 

55  Am.  Rep.  640;  State  v.  Duffy,  7  18.  Maddox  v.  Neal,  45  Ark.  121, 
Nev.  342,  8  Am.  Rep.  713;  People  v.  65  Am.  Rep.  640;  Williams  v.  Board 
School  Board,  161  N.  Y.  598,  56  N.  B.  of  Education,  79  Kan.  202,  99  Pac 
81,  48  L.R.A.  113.  216,  22  L.R.A.(N.S.)  584;  Crawford 

13.  People  V.  School  Board,  161  N.  v.  Klamath  County  School  Dist.  No. 
Y.  598.  56  N.  E.  81,  48  L.R.A.  113.       7,  68  Ore.  388,  137  Pac.  217,  Ann. 

14.  Maddox  v.  Neal,  45  Ark.  121,  56  Cas.  1915C  477,  50  L.R.A.(N.S.)  147. 
Am.  Rep.  540;  People  v.  Alton,  193  10.  Lehew  v.  Brummell,  103  Mo. 
HI.  309,  61  N.  E.  1077,  56  L.R.A.  95;  546,  15  S.  W.  765,  23  A.  8.  R.  895,  U 
Williams  v.  Board  of  Education,  79  L.R.A.  828. 

Kan.  202,  99  Pae.  216,  22  L.R.A.(N.  Notes:  14  L.B.A.  581;  Ann.  CaiL 
S.)  684;  GrawfoTcl  v.  Klamath  Coun-  1916C  808. 

ty  School  Dist  No.  7,  68  Ore.  388,  137     20.  Note:  Ann,  Cas.  1016C  808. 
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fail  to  fuIfU  the  requiiementB  when  it  ia  situated  in  &  network  of  rail- 
road tracks  so  as  to  render  access  by  small  children  really  perilous.* 
The  school  term  must  be  of  approximately  equal  length  in  the  white 
and  colored  schools.  A  proportioning  of  the  school  term  in  accord- 
ance with  the  number  of  pupils  of  each  color  is  arbitrary  and 'illegal, 
and  the  law  provides  a  remedy  by  mandamus  for  the  children 
harmed.* 

112.  Segregation  in  Private  Schools. — The  power  of  the  legislature 
under  the  police  power  to  prohibit  the  intermingling  of  children  of 
different  races  in  educational  institutions  is  not  limited  to  the  public 
schools,  but  extends  to  private  schools  as  well  •  The  owners  of  pri- 
vate schools  may  delude  colored  children  even  if  there  is  no  statute, 
for  the  owners  of  a  private  school  may  admit  whom  they  choose  and 
exclude  whom  they  choose  since  their  relation  to  their  pupils  is 
based  on  contract  and  not  on  public  right.*  However,  where  a  negro 
is  once  admitted  to  a  private  school,  he  obtains  contract  rights,  and 
he  cannot  thereafter  be  dismissed  arbitrarily  merely  because  his  color 
renders  his  presence  obnoxious  to  other  pupils.  And  when  a  negro 
is  admitted  to  an  institution  with  a  course  extending  over  a  term  of 
years,  on  completion  of  which  a  diploma  ia  awarded,  he  obtains  the 
right  to  remain  for  the  full  period  until  the  diploma  is  obtained. 
Mandamus,  however,  is  not  ordinarily  the  proper  remedy  to  protect 
such  rights.* 

113.  Who  Are  Colored  Persons. — ^Under  statutes  and  constitutional 
clauses  providing  for  the  separate  education  of  the  races,  the  term 
"colored"  is  frequently  used,  and  the  courts  have  been  called  on  in 
many  cases  to  determine  what  persons  are  included  thereby.  The 
word  is  held  to  have  a  q)ecial  meaning  as  so  used,  in  accordance  with 
the  popular  conception,  and  includes  only  persons  of  negro  blood,  and 
not  persons  of  other  blood  whose  color  is  not  white.*   The  question 

1.  ^raiiams  V.  Boazd  of  Edaeation,  eozporation  as  to  iriiidi  the  state  has 
79  Kan.  202,  99  Pae.  216,  22  L.R.A  reserved  the  power  to  alter,  amendf  or 
(N.S.)  584  and  note.  repeal  its  efaarter,  deny  due  prooeas  of 
Note:  Ann.  Cob.  1916G  808.  law  or  otherwise  violate  the  f^eral 
S.  Ifaddox  V.  Neal,  46  Ark.  121,  66  eonstitation.    Berea  CoU^  v.  Em- 
Am.  R^.  540.  tnaky,  211  U.  8.  45,  29  S.  Ct  33,  58 

8.  Berea  College  v.  Eentncky,  211  TT.  S.  (L.  ed.)  SL 

V.  S.  45,  29  S.  Ct.  33,  63  U.  S.  (L.  4.  Booker  v.  Orand  Bapids  Hedieal 

ed.)  81;  Berea  College  v.  Com.,  123  Coll^,  156  Mieh.  95, 120  N.  W.  689, 

Ey.  209,  94  8.  W.  623,  124  A.  S.  R.  24  L.R.A.(N.S.)  447  and  note. 

344  and  note,  13  Ann.  Cas.  337  and  Notes:  Ann.  Gas.  1916C  807  ;  44  U. 

note.  8.  (L.  ed.)  262. 

Note:  29  L.R.A.(N.S.)  S3.  5.  Booker  v.  Oiand  Bapids  Medieal 

The  prohibition   against   teaching  College,  156  Mich.  05,  120  N.  W.  589, 

irhite  and  negro  pupils  in  the  same  in-  24  L.B.A.(N.S.)  447. 

atitation  don  not,  when  applied  to  a  6.  Note:  Ann.  Cas.  1912D  468. 
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then  arises  as  to  what  proportion  of  negro  blood  will  bring  a  person 

within  the  term.  In  some  states  the  proportion  is  fixed  by  statute; ' 
but  more  generally  it  has  been  left  undefined.^  In  such  case  the 
courts  are  very  loath  to  fix  any  set  proportion  *  The  cases  extend 
from  the  viewpoint  that  even  the  smallest  fraction  of  negro  blood  is 
sufficient  to  prevent  the  possessor  being  considered  a  white  person, 
and  so  justifying  his  classification  as  "colored"  for  educational  pur- 
pose, to  the  viewpoint  that  a  predominance  of  blood  will  characterize 
the  race.  It  may  be  said  in  general  that  miscegenation  has  never 
been  a  bridge  on  which  one  might  cross  from  the  negro  race  to  the 
Caucasian,  though  it  has  been  a  thoroughfare  from  the  Cauca^an  to 
the  negro.'**  It  is  very  generally  held  that  no  fine  distinction  will 
be  made  because  of  gradations  of  color.''  The  color  of  the  person 
may  be  one  means  of  indicating  the  class  to  which  he  belongs,^*  but 
the  question  in  its  final  analysis  depends  on  whether  the  person  has, 
or  has  not,  an  appreciable  admixture  of  negro  blood.''  There  are 
other  distinctive  features  of  persons  of  negro  blood  besides  color,  and 
these  are  of  equal  importance.  In  some  jurisdictions  weight  ia  given 
to  the  associates  of  the  person  in  question,  and  to  his  general  reputa- 
tion in  the  community.'*  So  a  child  has  been  held  to  be  colored 
within  the  meaning  of  a  statute  providing  for  educational  segrega- 
tion of  the  races,  whose  parents  maintain  the  racial  status  of  the 
negro,  although  the  child  itself  has  none  of  the  physical  character- 
istics of  the  negro,  and  has  only  one  sixteenth  negro  blood  in  lis 
veins.^*  The  fact  that  marriage  between  a  white  person  and  a  per- 

7.  Mullins  V.  Belcber,  142  Ey.  673,  9.  Wall  t.  Oyster,  36  App.  Cas. 

134  S.  W.  1151,  Ann.  Cas.  1912D  456  (D.  C.)  50,  31  L.R.A.(N.S.)  180  aad 

and  note;  Johnson  v.  Board  of  Educa-  note;  Mullina  v.  Bdcher,  142  Ky.  673, 

tion,  166  N.  C.  468,  82  S.  K  832,  134  S.  W.  1151,  Ann.  Caa.  1912D  456 


A  person  cannot  be  admitted  to  a  796. 
school  from  which  negroes  to  the  10.  Note:  31  L.R.A.(N.S.)  180. 
fourth  generation  have  been  ezelnded  11.  Notes:  31  L.R.A.(N.S.)  180  efc 
by  the  legislature  if  by  tracing  back  seq.;  Ann.  Cas.  1912D  4i58. 
through  his  father  or  mother  four  snc^  12.  MulUns  v.  Belcher,  142  Ky.  673. 
eessive  generations  a  negro  ancestor  is  134  S.  W.  1151,  Ann.  Cas.  1912D  456. 
reached.  The  word  "generation'^  can-  13.  Wall  v.  Oyster,  36  App.  Cas. 
not  be  given  the  same  meanbg  as  "de-  (D.  C.)  60,  31  L.R.A.(N.S.)  180  and 
gree."  McMillan  v.  District  No.  4  note;  Mullins  v.  Beleher,  142  Ky.  673. 
School  Committee,  107  N.  a  609,  12  134  S.  W.  1161,  Ann.  Cas.  1912D  456 
8.  E.  330,  10  L.RJL  823.  and  note;  Tucker  v.  Blease,  97  S.  C. 

8.  Wall  V.  Oyster,  36  App.  Cas.  303,  81  S.  E.  668,  Ann.  Cas.  1916G 
(D.  C.)  50.  31  L.R.A.(N.S.)  180  and  79& 

note;  Mullins  v.  Belcher,  142  Ky.  673.  14.  Wall  v.  Oyster,  36  App.  Cas. 
134  S.  W.  1151,  Ann.  Cas.  1912D  466  (D.  G.)  60,  31  L.R.A.(N.S.)  IBO  and 
and  note;  Tucker  v.  Blease,  97  S.  G.  note. 

303,  81  S.  £.  668,  Ann.  Caa.  1916C     Note:  Ann.  Gas.  1912D  461. 


L.R.A.1915A  828  and  note. 
Note:  31  L.R.A.(N.S.)  180. 


and  note;  Tncker  v.  Blease,  97  S.  C. 
303,  81  S.  E.  668,  Ann.  Gas.  1916C 


796. 
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son  with  a  certain  proportion  of  negro  blood  ia  prohibited  does  not 
fix  such  proportion  as  the  standard  under  a  school  segregation  statute, 
nor  does  it  make  the  children  of  a  marriage  lawful  by  this  stan  lard 
necessarily  qualified  for  admittance  to  schools  for  white  children.^* 
In  one  jurisidiction  at  least  the  establishment  of  a  third  school  for 
children  in  this  twilight  zone  of  blood  has  been  upheld.'^  A  person 
who  admits  that  he  has  been  a  slave  in  this  country  is  presumed  to 
be  a  negro  and  if  he  disputes  that  ctmclusion  the  burden  is  on  him 
to  furnish  evidence  to  the  contrary." 

114.  Division  of  Taxes  by  Color. — Laws  which  provide  for  a  tax 
to  be  used  for  the  support  of  schools  for  one  race  only  are  discrimi- 
natory and  therefore  unconstitutional.^*  The  citizens  of  a  district 
cannot  be  divided  up  into  two  taxing,  communities,  the  one  white  and 
the  other  black,  each  with  power  to  determine  the  tax  to  be  paid  by 
it.'*'  Nonobservance  of  a  statutory  provision  as  to  separate  listing 
of  propOTty  of  white  and  colored  persons  for  taxation  as  a  basis  for 
apportionment  of  the  school  fund  does  not  vitiate  the  assessment.^ 
Laws  which  direct  the  taxes  raised  from  the  polls  and  property  of 
white  persons  to  be  devoted  to  the  maintenance  of  schools  for  white 
children  and  the  taxes  raised  from  the  polls  and  property  of  negroes 
to  schools  for  negro  children  are  unconstitutional.'  3uch  division 
of  taxation  and  funds  is  subversive  of  the  constitutional  guaranty  of 
uniformity  of  education.* 

XV.  Religious  Exercises  ob  Insteuction 

115.  Constitutional  Restrictions.— The  religious  liberties  of  the  peo- 
ple are  safeguarded  by  numerous  constitutional  provisions  restrict- 
ing or  prohibiting  religious  services  in  connection  with  the  public 
schools.  The  federal  constitution  contains  a  guaranty  of  religious 
liberty,  and  a  similar  guaranty  is  contained  in  the  constitution  of 
probably  every  state  of  the  Union,*  but  the  other  constitutional  pro- 

(D.  C.)  60,  31  L.R.A.(N.S.)  180  and  Notes:  Ann.  Cas.  19160  809;  14 
note.  L.R.A.  581.- 

16.  Johnson  v.  Board  of  Education,  20.  Puitt  v.  Gaston  County,  94  N. 
166  N.  C.  468,  82  S.  E.  832.  L.R.A.  C.  709,  55  Am.  Rep.  638. 

1915A  828    and    note;    Tucker   v.  Jamerson,  112  Va.  311, 

Blease.  97  S.  C.  303,  81  S.  E.  668.  ^l^^  E.  618,  50  L.R.A.(N.S.)  407. 

Ann.  Cas.  1916C  790.  2-  P«itt  v.  Gaston  County,  94  N.  C. 

17.  Tucker  v.  Blease,  97  S.  C.  303,  f  ^f-  f  ^  f^,,,   „  a  n 
81S.K  668,  Ann.  Cai.  19160  796  343^;^^^^' C^^tiocV^^ 

■  VMcMill^  V  IJst  JJ>  4  8         C.'m'S^i.X°  e'r^' 
Comimttee,  107  N.  C.  609,  12  S.  B.     4.  People  v.  Boird  of  Education, 
330.  10  L.R.A.  823.  345  111.  334,  92  N.  E.  251,  19  Ann. 

19.  Puitt  V.  Gaston  County,  94  N.  0.  Cas.  220  and  note,  29  L.R.A.(N.S.) 
709, 55  Am.  Rep.  638.  442;  Billard  t.  Board  of  Edneation  of 
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vifflona  vary  in  the  different  states,  and  to  this  fact,  to  some  extent  at 

least,  is  due  the  conflict  of  decisions  as  to  what  religious  exercises 
may-  and  what  may  not  properly  be  included  in  the  curriculum. 
Many  of  the  constitutions  prohibit  sectarian  instruction,'  or  prohibit 
the  appropriation  of  public  money  in  support  of  any  sectarian  school.* 
Others  prohibit  an  expenditure  of  public  moneys  in  support  of  places 
of  worship,'  while  still  others  prohibit  the  expenditure  of  public 
moneys  for  any  sectarian  purpose.'  The  courts  have  differed  widely 
in  their  views  as  to  what  religious  exercises  in  the  common  schools 
contravene  these  constitutional  provisions.  But  while  the  decisions 
are  not  in  agreement  as  to  the  length  to  which  the  authorities  may 
go  in  introducing  religious  exercises  or  instruction  into  the  schools, 
they  are  in  agreement  that  they  cannot  be  compelled  to  introduce 
any  at  all.  Therefore  any  rules  or  regulations  restricting  or  pro- 
hibiting religious  exercises,  or  the  reading  of  religious  books,  includ- 
the  Bible,  in  the  public  schools  are  valid,  these  being  matters  within 
the  jurisdiction  of  the  school  authorities,'  and  this  is  true  even  in 
the  absence  of  all  restrictions  in  the  state  constitution.'* 

Topeka,  69  Kan.  53,  76  Pac.  422.  2  792,  117  A.  S.  R.  699,  9  Ann.  Cos.  36 
Ann.  Cas.  621,  105  A.  S.  R.  148  and  and  note,  69  L.R.A.  592;  Pfeiffer  v. 
note,  66  L.R.A.  166;  Hackett  v.  Board  of  Education,  118  Mich.  560, 
Brooksville  Graded  School  Dist.,  120  77  N.  W.  250,  42  L.B.A.  536:  Hysong 
Ky.  608,  87  S.  W.  792.  117  A.  S.  R.  v.  Oallitzin  Borough  School  Dist.,  164 
599,  9  Ann.  Cas.  36  and  note.  69  Pa.  St.  029,  44  A.  S.  B.  632,  26 
I1R.A.  692;  Herold  v.  Parish  Board,  L.R.A.  203. 

136  La.  1034,  68  So.  116,  Ann.  Cas.  7.  Hackett  v.  BrooksviUe  Graded 
1916A  806,  L.R.A.1915D  941  and  Srhool  Bist,  120  Ky.  608.  87  8.  W. 
note;  Pfeiffer  v.  Board  of  Education,  792,  117  A.  S.  R.  599,  9  Ann.  Cas.  36, 
118  Uirh.  560,  77  N.  W.  250,  42  69  L.R.A.  592;  Moore  v.  Monroe,  64 
L.R.A.  536;  SUte  t.  Scheva,  65  Neb.  la.  367,  20  N.  W.  475,  52  Am.  Rep. 
853,  03  K.  W.  169,  59  L.B.A.  927  ;  444;.  Pfeiffer  t.  Board  of  Education, 
Chnrch  v.  Bullock,  104  Tex.  1,  109  S.  IIB  Mich.  660,  77  N.  W.  250,  42 
W.  115,  16  L.R.A.(N.S.)  860  and  L.R.A.  536;  State  v.  School  Dist.  No. 


5.  Hackett  v.  BrookBriUe  Graded  967,  20  A.  S.  B.  41,  7  LJI.A.  330. 
School  Dist..  120  Ky.  608,  87  S.  W.  8.  People  v.  Board  of  Education, 
792,  U7  A.  S.  B.  599,  9  Ann.  Caa.  36  245  lU.  334,  92  N.  E.  251,  19  Aan. 
and  note,  69  L.R.A.  592;  State  v.  Cas.  220,  29  L.R.A.(N.S.)  442;  Haek- 
Bcheve,  65  Neb.  853,  91  N.  W.  846,  ett  v.  Brooksville  Graded  School 
93  N.  W.  169,  59  L.R.A.  927;  Hysong  Dist,  120  Ky.  608,  87  8.  W.  792,  117 
r.  Gallitzin  Borough  School  Dist.,  164  A.  8.  R.  599,  9  Ana.  Cas.  36,  69 
Pa.  St.  629,  30  Atl.  482,  44  A.  S.  B.  Ii.R.A.  602;  State  v.  School  Dist.  No. 
632,  26  L.R.A.  203;  State  t.  School  8  Dist.  Board,  76  Wis.  177,  44  N.  W. 
Dist.  No.  8  Dist.  Board,  76  Wis.  177,  967,  20  A.  8.  R.  41,  7  L.R.A.  330. 
44  N.  W.  967,  20  A.  S.  R.  41,  7  L.R.A.     Note:  105  A.  S.  R.  154. 

330.  9.  Board  of  Education  v.  Minor,  23 

6.  Qniek  Bear  t.  Leupp,  210  U.  8.  Ohio  St  211,  13  Am.  Rep.  233. 
60,  28  S.  Ct  690,  52  U.  S.  (L.  ed.)      Note:  16  L.R.A.(N.S.)  863. 

954;  Hackett  t.  Brooksville  Graded     10.  Board  of  Education  v.  Minor, 

School  Dist.,  120  Ky.  608,  87  S.  W.  23  Ohio  St.  211,  13  Am.  Rep.  233. 


note. 


8  Dist.  Board,  76  Wis.  177,  44  N.  W. 
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116.  Place  of  Worship. — ^The  question  whether  the  reading  of  the 

Bible  in  the  public  schools  transgresses  the  various  constitutional  pro- 
visions has  given  rise  to  a  considerable  diflference  of  opinion.  Accord- 
ing to  one  view  the  reading  of  the  Bible  does  not  transform  the  school- 
house  into  a  place  of  worship."  It  has  been  said  that  while  the  read- 
ing of  the  Bible  might  in  some  sense,  for  the  time  being,  make  the 
Bchoolhouse  a  place  of  worship,  it  was  not  such  in  the  sense  intended 
to  be  forbidden  by  the  constitution.  The  object  of  such  constitutional 
.provisions  is  not  to  prevent  the  casual  use  of  a  public  building  as  a 
place.for  offering  prayer,  or  doing  other  acts  of  religious  worship,  but 
to  prevent  the  enactment  of  a  law  whereby  any  person  can  be  com- 
pelled to  pay  taxes  for  building  or  repairing  any  place  designed  to 
be  used  distinctively  as  a  plice  of  worship.  The  object  is  to  prevent 
an  improper  burden  of  taxation,  and  the  test  is  whether  such  burden 
is  imposed.  According  to  this  theory,  the  reading  of  the  Bible  in  the 
schools,  or  any  incidental  religious  service,  does  not  transform  the 
schoolhouse  into  a  place  of  worship  in  the  constitutional  sense,  for 
the  burden  of  the  taxation  is  not  thereby  increased.''  In  most  of 
these  cases  the  courts  have  laid  stress  on  the  fact  that  pupils  were  not 
required  to  take  part  in  the  exercises  and  that  they  might  be  excused 
from  attendance,'*  and  it  has  been  held  that  such  reading  does  not 
constitute  a  restriction  of  civil  or  political  rights  or  privileges  of  such 
students  as  do  not  attend  the  exercises.'*  A  statute  providing  that  the 
Bible  should  not  be  excluded  from  the  public  schools,  but  that  no 
pupil  should  be  required  to  read  it  contrary  to  the  wishes  of  his 
parent  or  guardian,  has  been  held  to  be  constitutional."  But  other 
cases  bold  that  even  the  use  of  the  Bible  as  a  text  book  transforms  the 
school  into  a  place  of  worship  and  compels  tiie  taxpayers  to  support 
a  place  of  worship.'' 

117.  Sectarian  Instruction. — ^The  "sectarian  insUiiction"  prohib- 
ited by  the  constitution  has  been  said  to  be  instruction  in  religious 
doctrines  which  are  believed  by  some  religious  sects  and  rejected  by 
others.'^   In  this  connection  the  courts  will  take  judicial  notice  of 

11.  Moore  T.  Monroe,  64  la.  367.  20  N.  W.  475,  52  Am.  Rep.  444. 

20  N.  W.  475,  52  Am.  Rep.  444;  Bil-  13.  Moore  v.  Monroe,  64  ta.  367,  2C 

lard  V.  Board  of  Education,  69  Kan.  N.  W.  475,  62  Am.  Rep.  444;  Pfeiffei 

53,  76  Pac.  422,  105  A.  S.  B.  148  and  v.  Board  of  Education,  118  Mich.  560, 

note,  2  Ann.  Cas.  521,  66  L.R.A.  166;  77  N.  W.  250,  42  L.R.A.  536. 

Hackett  v.  Brooksville  Qraded  School  14.  Pfeiffer  v.  Board  of  Education, 

Dist.,  120  Ky.  608,  87  S.  W.  792,  117  118  Mich.  560,  77  N.  W.  250,  42 

A.  S.  R.  599,  9  Ann.  Cas.  36,  69  L.R.A.  536. 

LuR.A.  692;  PfeifEer  v.  Board  of  Edu-  15.  Moore  v.  Monroe,  64  la.  367,  20 

cation,  118  Mich.  560,  77  N.  W.  250,  N.  W.  475,  52  Am.  Rep.  444. 

42  L.R.A.  536;  Church  v.  Bullock,  104  16.  State  v.  School  Dist.  No.  8  Dist 

Tes.  1, 109  S.  W.  115, 16  L.B.A.{N.S.)  Board,  76  Wis.  177,  44  N.  W.  967,  20 


18.  Mooze  T.  Konroe,  64  la.  367,     17.  Stat«  v.  Seheve,  65  Neb.  853,  81 


860  and  note. 


A.  S.  R.  41,  7  L.R.A.  330. 
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the  contents  of  the  Bible  and  that  l^e  religious  world  ia  divided  into 
sects,  and  of  the  general  doctrines  maintained  by  each  sect.'"   It  is 

frequently  held  that  the  reading  of  the  Bible  by  the  teacher  without 
comment  does  not  constitute  sectarian  instruction,'*  nor  does  the 
saying  of  a  simple  prayer  at  the  opening  of  school  alter  matters." 
But  in  most  of  the  cases  so  holding  the  courts  have  laid  stress  on  the 
fact  that  the  pupils  were  not  required  to  take  part  in  the  exercises,' 
and  that  attendance  was  not  compulsory.*  In  this  connection,  how- 
ever, it  has  been  held  in  some  well  considered  cases  that  if  the  reading 
is  in  school  hours,  attendance  must  be  considered  compulsory,  for  there 
the  teacher's  power  is  supreme,  and  the  teacher's  request  is  in  effect  a 
command.  Even  the  cases  holding  that  the  Bible  may  be  read  without 
contravening  constitutional  provisions,  prohibiting  sectarian  instruc- 
tion, recognize  that  the  reading  of  the  Bible  may  become  sectarian 
if  .  improperly  done,  and  hold  that  this  is  a  question  of  fact  in  each 
case.*  The  ease  is  diflferent,  however,  where  the  prayer  offered  is 
in  accordance  with  the  doctrines,  beliefs,  and  customs  of  sectarian 
churches  or  religious  organizations.*  It  has  been  said  that  the  fact 
that  the  Bible,  or  any  particular  edition,  has  been  adopted  by  one  or 
more  denominations  as  authentic,  or  by  them  asserted  to  be  inspired, 
cannot  make  it  a  sectarian  book.  A  book,  to  be  sectarian,  must  show 
that  it  teaches  the  peculiar  dogmas  of  a  sect  as  such,  and  not  alone 
that  it  is  so  comprehensive  as  to  include  them  by  the  partial  inter- 


N.  W.  846,  93  N.  W.  169,  59  L.R.A.  Hackett  v.  BrooksviUe  Graded  School 

927;  State  v.  School  Dist.  No.  8  Dist.  Dist.,  120  Ky.  608,  87  S.  W.  792,  117 

Board,  76  Wis.  177,  44  N.  W.  967,  20  A.  S.  R.  599,  9  Ann.  Gas.  36,  69 

A.  S.  R.  41,  7  L.R.A.  330.  L.R.A.  592;  Church  v.  Bullock,  104 

18.  See  Judicial  Notice,  toI.  15,  Tex.  1,  109  S.  W.  115,  16  L.R^ 
pp.  112&-1127.  (N.S.)  860  and  note. 

19.  Moore  r.  Monroe,  64  la.  367, '  Notes:  19  Ann.  Caa.  234;  Ann.  Cas. 
20  N.  W.  475,  52  Am.  Rep.  444;  Bil-  1916A  812. 

lard  T.  Board  of  Education,  69  Kan.  1.  Billard  v.  Board  of  Edncation, 

53,  76  Pac.  422,  105  A.  S.  R.  148,  2  69  Kan.  53,  76  Pac.  422,  105  A.  S.  R. 

Ann.  Cas.  521  and  note,  66  L.R.A.  2  Ann.  Cas.  521  and  note,  66 

166;  Hackett  v.  BrooksviUe  Graded  L.R.A.  166;  Pfeiffer  v.  Board  of  Edo- 

School  Dist.,  120  Ky.  608,  87  S.  W.  cation,  118  Mich.  560,  77  N.  W.  250, 

792,  117  A.  S.  R.  599,  9  Ann.  Cas.  36,  42  L.R.A.  538. 

69  L.R.A.  592;  State  v.  Scheve,  65  2.  Billard  v.  Board  of  Education, 

Neb.  853,  91  N.  W.  846,  93  N.  W.  169,  69  Kan.  53,  76  Pac.  422,  105  A.  S.  R. 

59  L.R.A.  927;  Chuieh  v.  Bnllock,  104  148,  2  Ann.  Cas.  621  and  note,  66 

Tex.  1,  109  S.  W.  116,  16  L.HJL.  L.R.A.  166;  Pfeiffer  v.  Board  of  Edu- 

(N.S.)  860  and  note.  cation,  118  Mich.  560,  77  N.  W.  250, 

Notes:  19  Ann.  Cas.  234;  Ann.  Cas.  42  L.R.A.  536. 


20.  Moore  v.  Monroe,  64  la.  367,  20  3.  State  v.  Scheve,  65  Neb.  853,  91 
N.  W.  475.  52  Am.  Rep.  444;  Billard  N.  W.  846,  93  N.  W.  169,  59  LJUL 
T.  Board  of  Education.  69  Kan.  53,  76  927. 

Pae.  422,  105  A.  S.  R.  148,  2  Ann.     i.  Note:  105  A.  &  B.  1£3. 
Cas.  521  and  note,  66  LJI.A.  166; 


1916A  812. 


Note:  16  L.R.A.(N.S.)  861. 
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pretataon  of  its  adherents ;  nor  is  a  book  sectarian  merely  because  it  is 
edited  or  compiled  by  ihoee  of  a  particular  sect.  It  is  not  the  author- 
ship, nor  mechanical  composition  of  the  book,  nor  the  use  of  it,  but 
its  contents,  that  give  it  its  character.*  Another  line  of  decisions  holds, 
however,  that  while  the  historical  and  literary  features  of  the  Bible 
are  of  the  greatest  value,  its  distinctive  feature  is  its  claim  to  teach 
a  system  of  religion  revealed  by  direct  inspiration  from  God,  and 
that  reading  the  Bible  in  school  is  religious  instruction.*  It  haa 
been  said  that  it  constitutes  a  preference  given  to  Christians,  and  a 
discrimination  made  against  Jews.'  These  decisions  hold  that  the 
use  of  the  Bible  in  the  schools  even  as  a  text  book  constitutes  sec- 
tarian instruction.*  The  fact  that  children  may  be  excused  from  the 
exercises  at  whidi  the  Bible  read  does  not  render  l^e  reading  any 
less  objectionable  according  to  this  view,  for  the  exclusion  of  a  pupil 
under  such  circumstances  puts  him  in  a  class  by  himself ;  it  subjects 
him  to  a  religious  stigma;  and  all  because  of  his  religious  belief.* 
But  the  courts  recognize  that  the  Bible  contains  matters  of  great  his- 
torical and  literary  value,  as  well  as  much  of  moral  instruction  which 
ia  not  in  any  sense  sectarian,"*  and  even  jurisdictions  forbidding  the 
reading  of  the  Bible  itself  permit  the  use  of  books  founded  on  the 
teachings  of  the  Bible  and  containing  extracts  from  the  parts  thereof 
which  may  be  considered  nonaectarian,'*  or  even  the  reading  of  non- 
sectarian  extracts  from  the  Bible  itself,  as  for  instance  the  Ten  Com- 
mandments." 

lis.  Versions  of  Bible. — The  question  as  to  the  reading  of  the  Bible 
in  the  schools  has  been  raised  most  frequently  by  Roman  Catholics 
pioteeting  against  the  reading  of  what  is  known  as  the  King  James 

6.  Haekett  v.  Brookaville  Onded  A.  S.  R.  41,  7  L.B.A.  330. 
School  Dist.,  120  Ky.  608,  87  S.  VT.     9.  Herold    v.    Parish    Board  of 
792,  117  A.  S.  R.  599,  9  Ann.  Cas.  36,  School  Directors,  136  La.  1034,  68  So. 
69  L.R.A.  592.  116,  Ann.  Cas.  1916A  806,  L.R.A. 

6.  People  V.  Board  of  Education,  8  Dist.  Board,  76  Wis.  177,  44  N.  W. 
245  111.  334,  92  N.  E.  251,  19  Ann.  1915D  941;  State  t.  School  Dist.  No. 
Cas.  220,  29  L,R.A.(N.S.)  442;  Her-  967,  20  A.  S.  R.  41,  7  L.R.A.  330. 
old  V.  Parish  Board  of  School  Diree-  Note:  105  A.  S.  R.  154. 
tors,  136  La.  1034,  68  So.  116,  Ann.  10.  PfeifEer  v.  Board  of  Education, 
Cas.  1916A  806,  L.R.A.1915D  941;  118  Mich.  560,  77  N.  W.  250,  42 
State  V.  School  Dist.  No.  8  Diat  L.R.A.  536;  State  v.  Scheve,  65  Neb. 
Board,  76  Wis.  177,  44  N.  W.  987,  20  853,  91  N.  W.  846,  93  N.  W.  169,  59 
A.  S.  R.  41,  7  L.R.A.  330.  L.R.A.  927;  State  v.  School  Dist.  No. 

Notes:  105  A.  8.  R.  164;  16  LuB.A.  8  Dist.  Board,  76  Wis.  177,  44  N.  W. 


7.  Herold  Parish  Board  of  11.  State  v.  School  Diat.  No.  8  Dist. 
School  Directors,  136  La.  1034,  68  So.  Board,  76  Wis.  177,  44  N.  W.  967,  20 
116,  Ann.  Cas.  19iaA  806  and  note,  A.  S.  R.  41,  7  UR.A.  330. 


8.  State  V.  School  Dist.  No.  8  Diat.  118  Mich.  560,  77  N.  W.  260,  42 
Board,  76  Wis.  177,  44  N.  W.  967,  20  L.E.A.  536. 
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version.  Some  decisions  have  held  that  a  court  will  not  concern 
itself  with  translations  of  the  Bible  and  that  therefore  the  reading  of 
the  King  James  version,  and  the  repeating  of  the  Lord's  Prayer,  as 
therein  contained,  are  not  in  conflict  with  the  tenets  of  the  Roman 
Catholic  Church.*'  These  cases  hold  that  the  use  of  the  Bible  as  a 
reading  book  does  not  violate  any  constitutional  rights,**  and  even 
that  a  regulation  of  a  school  board  providing  that  the  King  James 
version  of  the  Bible  be  used  as  a  text  book-  is  valid,  and  that  any 
pupil  may  be  expelled  for  refusing  to  use  it  as  such.**  Other  de- 
cisions, however,  have  taken  a  contrary  ground.  They  take  judicial 
notice  that  Christianity  is  a  religion  and  that  the  Catholic  Church 
and  the  various  Protestant  churches  are  sects  of  that  religion,  and 
that  the  Douay  Bible  and  the  King  James  Bible  are  the  bases  of  the 
religion  of  the  respective  sects.**  They  go  further  and  take  notice 
of  the  tenets  of  the  sects.*'  Protestants  will  not  accept  the  Douay  Bible 
as  representing  the  inspired  word  of  God.  As  to  them,  it  is  a  sectarian 
book,  containing  errors  and  matter  which  is  not  entitled  to  their 
respect  as  a  part  of  the  Scriptures,  and  conversely.  Catholics  will  not 
accept  the  King  James  version.  As  to  them,  it  is  a  sectarian  book, 
inconsistent  in  many  particulars  with  their  faith,  teaching  what  they 
do  not  believe.*^  It  has  therefore  been  held  that  the  reading  of  the 
Bible  in  public  schools  constitutes  a  violation  of  the  constitutional 
guaranty  of  freedom  of  worship,**  and  further  violates  a  constitu- 
tional provision  forbidding  the  payment  of  any  money  in  aid  of  any 
sectarian  purpose.'*  It  has  been  said  that  since  the  public  schools 
are  supported  by  taxation,  if  sectarian  instruction  should  be  permitted 


IS.  Hackett  v.  Brooksville  Graded  A.  S.  B.  41,  7  L.R.A.  330. 

School  Dist,  120  Ey.  608,  87  S.  W.  18.  People  v.  Board  of  Edaoatuw, 

792,  117  A.  8.  H.  690,  9  Ann.  Cas.  36,  245  IlL  SU,  92  N.  E.  251,  19  Ann. 

69  L.R.A.  592;  Herold  v.    Parish  Gas.  220,  29  LB.A.(N.S.)  442. 

Board  of  Sehool  DirectorB,  136  Ia.  19.  People  v.  Board  of  Edocation, 

1034,  68  So.  U6,  Ann.  Gas.  1916A  806  246  111.  33^  92  N.  E.  261,  19  Ann. 

and  note,  L.R.A.1915D  941.  Gas.    220,    29    L.B.A.(N.S.)  442; 

Note:  16  UR.A.(N.S.)  861.  Harold  v.  Parish  Board  of  School  Di- 

14.  Hackett  v.  Brooksville  Oraded  rectors,  136  La.  1034,  68  So.  116, 
Sehool  Dist,  120  Ky.  608,  87  S.  W.  Ann.  Gas.  1916A  806  and  note,  L.R.A. 
792, 117  A.  S.  R.  699,  9  Ann.  Cu.  36,  1915D  941  and  note. 

60  L.R.A.  592;  Donahoe  v.  Riehaxdo,  Note:  106  A.  S.  R.  154. 

38  Me.  379,  61  Am.  Dec.  256.  20.  People  v.  Board  of  Edocation, 

Note:  16  LJl.A,(N.S.)  863.  245  IlL  334,  92  N.  E.  251,  19  Ann. 

15.  Donahoe  v.  Richaids,  38  Me.  Gas.  220,  29  L.R.A.(N.S.)  442;  State 
379,  61  Am.  Dec  256.  v.  Sehool  Dist.  No.  8  Dist.  Board,  76 

16.  People  V.  Board  of  Education,  Wis.  177,  44  N.  W.  967,  20  A.  8.  B. 
245  111.  334.  92  N.  E.  251.  19  Ann.  41,  7  L.R.A.  330. 

Cas.  220,  29  L.R.A.(N.S.)  442.  Notes:  105  A.  S.  R  164;  T.,B.A. 

17.  State  V.  Sehool  Dist  No.  8  Dist  1915D  942. 
Board,  76  Wia.  177,  44  N.  W.  967,  20 
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in  them,  the  money  used  in  thdr  support  would  be  used  in  aid  of  a 
sectarian  purpose.^ 

119.  Distinctive  Rdlgions  Garb  of  Teachers.— According  to  some 

decisions  the  wearing  of  a  costume,  distinctive  of  some  religious  order, 
by  teachers  in  the  public  schools  is  violative  of  a  constitutional  pro- 
vision forbidding  the  use  of  public  money  in  support  of  any  school 
or  institution  in  which  any  sectarian  doctrine  is  taught  Consequently 
an  order  of  a  state  superintendent  of  schools  forbidding  the  wearing  of 
any  sectarian  costume  by  teachers  is  valid.  Such  a  regulation  applies 
prospectively  to  teachers  teaching  under  valid  pre-existing  contracts^ 
and  as  so  applied  is  not  open  to  the  objection  that  it  annuls  those 
contracts.  A  teacher  in  a  public  school  is  not  entitled  to  compen- 
sation for  services  rendered  by  her  while  wearing  a  sectarian  garb 
after  the  establishment  of  a  regulation  prohibiting  teachers  from 
wearing  such  garb,  though  the  services  were  rendered  under  a  valid 
contract  executed  before  the  establishment  of  the  regulation.*  But 
a  board  of  school  directors  cannot  be  enjoined  from  employing 
teachers  exclusively  of  one  religious  sect;  nor,  according  to  other 
decisions,  from  permitting  them  to  act  as  such  while  wearing  the 
distinctive  sectarian  garb,  provided  they  do  not  give  any  religious 
instruction  during  school  hours,  nor  engage  in  religious  exercises 
of  any  character  whatever.'  A  statute  prohibiting  the  wearing  of  a 
distinctive  religious  garb  by  any  teacher  in  the  public  schools  is 
constitutional.*  Such  a  statute  is  not  subversive  of  religious  liberty, 
for  it  undertakes  to  control  acts  and  not  beliefs.* 

120.  Use  of  School  for  Church  or  Church  for  School. — There  is  some 
conflict  of  authority  as  to  whether  school  directors  may  permit  a 
schoolhouse  to  be  used  for  religious  purposes  outside  of  school  hours. 
The  better  doctrine  is  that  they  have  no  such  authority,*  and  if  they 
attempt  to  do  so,  an  objecting  taxpayer  may  have  such  use  enjoined; ' 
but  some  authorities  have  held  otherwise  where  the  religious  services 
have  not  been  such  as  to  interfere  with  the  use  of  the  building  as  a 
school,®  and  have  been  so  infrequent  as  not  to  turn  the  building  into 
a  place  of  worship,  and  have  imposed  no  burden  of  expense  on  the 

1.  People  v.  Board  of  Education,     Note:  42  L.R.A.(N.S.)  337. 

245  III.  334,  92  N.  E.  261,  19  Ann,  6.  Com.  v.  Herr,  229  Pa.  St.  13^ 

Cas.  220,  29  L.R.A.{N.S.)  442.  78  AU.  68,  Ann.  Caa.  1912A  422. 

Note:  105  A.  S.  R.  154.  Note:  42  L.R.A.(N.S.)  337. 

2.  O'Connor  v.  Hendrick,  184  N.  T.  6.  Notes:  105  A.  S.  R.  1S6;  33 
421,  77  N.  E.  612,  6  Ann.  Cas.  432,  7  L.R.A.  US  et  seq.;  31  L.R.A.(N.S.) 
L.R.A.(N.S.)  402.  593  et  seq. 

3.  Hvsong  V.  Qallitzin  Borough  7.  Notes:  105  A.  S.  B.  166;  33 
School  Dist,  164  Pa.  St.  629,  30  AtL  L.R.A.  118  et  seq. 

482,  44  A.  S.  R.  632,  26  URJL  203.         8.  State  v.  DiUey,  95  Neb.  627,  145 
Note:  105  A.  S.  R.  155.  N.  W.  099,  50  L.R.A.(N.8.)  U82. 

4.  Com.  V.  Herr,  229  Pa.  St  132,     Note:  31  LJl.A.(N.S.)  603. 
78  AU.  68,  Ann.  Cas.  1912A  422. 
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taxpayera*  Statutes  authorizing  school  direotora  to  grant  such  use 
have  been  held  constitutionaL**  If  a  school  district  is  in  need  of  a 

place  to  hold  school  sessions,  part  of  a  church  may  be  properly  leased 
for  such  purpose,^^  or  even  part  of  a  building  in  which  a  sectarian 
school  is  conducted,  provided  there  is  no  intermingling  of  the  two.^' 
No  matter  what  the  necessities  of  the  occasion,  school  directors  can- 
not make  an  agreement  with  the  authorities  of  an  avowedly  sectarian 
school  by  which  the  pupils  of  the  district  shall  be  educated  in  the  sec- 
tarian school  on  payment  of  a  sum  for  tuition  by  the  district.  Such  an 
arrangement  viokitea  the  constitutional  provision  which  is  very  general 
that  no  part  of  the  public  funds  shall  be  used  for  a  sectarian  purpose. 
It  would  be  illegal  even  if  of  the  greatest  advantage  to  the  district, 
and  approved  by  all  patrons  Euid  children,  for  schools  are  state,  not 
local,  institutions,  and  the  people  of  the  whole  state  are  ooncemed  in 
everything  that  affects  any  one  of  them  either  for  good  or  evil.^' 
Graduation  exercises  of  a  public  school  may  be  held  in  a  church 
without  violating  a  constitutional  provision  forbidding  sectarian  in- 
ritruction,  and  the  fact  is  not  altered  if  a  nonsectarian  prayer  is 
delivered  by  a  clergyman  in  connection  therewith.'*  On  such  occa- 
sions pupils  do  not  congregate  for  the  purpose  of  worship.'* 

9.  State  T.  Dilley,  95  Neb.  627,  145  13.  Williams  v.  Stanton  Cnmmon 
N.  W.  999,  50  L.R.A.(N.S.)  1182.       School  Dist.,  173  Ky.  708,  191  S.  W. 

10.  Nichols  V.  School  Directors,  93  507,  L.R.A.1917D  453  and  note. 

HI.  61,  34  Am.  Rep.  160.  14.  State  v.  Joint  School  Diat.  No. 

Note:  8  A.  S.  B.  412.  6  Dist.  Board,  162  Wis.  482,  156  N. 

11.  Notes:  105  A.  S.  R.  157;  L3.A.  W.  477,  L.R.A.1916D  399. 
1917D  462.  Note:  L.R.A.1917D  403. 

12.  Domer  v.  School  Dist.  No.  5,  15.  State  v.  Joint  School  Dist.  No. 
137  Wis.  147,  118  N.  W.  853,  19  6  Dist.  Board,  162  Wis.  482,  156  N. 
L.R.A.(N.S.)  171.  W.  477,  T..li.A.1916D  380. 

Note:  L.aAa917D  462. 
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V.  Judgment 

23.  Id  General 

24.  ConelusiTeness 

25.  Effect  on  lien  of  Original  Judgment 


I.  Inteoductort 

1.  Definition  and  History. — The  writ  of  scire  facias,  so  called  from 
the  use  of  these  words  therein,  is  a  writ  founded  on  some  matter  of 

record,  as  a  recognizance  or  judgment,  etc.,  on  which  it  lies  to  obtain 
execution  or  for  other  purposes,  as  to  repeal  letters  patent,  hear  errors, 
etc.*  The  writ  was  not  known  to  the  early  common  law,  but  is  wholly 
the  creature  of  statute,'  and  seems  to  have  had  its  origin  in  the  statute 
of  13  Edward  I,  chapter  45,  the  purpose  of  which  was  to  remedy  the 
inconvenience  and  burden  of  collecting  a  judgment,  when  the  time 
within  which  execution  might  have  been  issued  had  passed.  Under  the 
common  law,  in  such  a  case,  it  was  necessary  to  sue  on  the  judgment 
in  a  new  action  and  obtain  a  new  judgment,  as  the  old  one  had  lost  its 
vitality  by  the  lapse  of  time.  The  adoption  of  the  common  law  of 
England  by  the  several  states  of  this  country  is  generally  considered 
to  have  included  the  right  to  pursue  the  remedy  by  scire  facias  since 
che  English  statutes  relating  thereto  were  in  force  prior  to  the  Revolu- 
tion,* but  in  a  number  of  states  the  objects  sought  by  the  use  of  a  scire 
facias  may  now  be  accomplished  by  some  other  remedy,  and  in  some 
jurisdictions  the  writ  has  been  entirely  abolished  either  expressly  or 
by  implication.* 

2.  Classification  and  Nature.~The  writ  of  scire  facias  is  used  both 
as  an  original  writ  to  obtain  a  judgment  where  none  has  before  ex- 
isted and  as  a  writ  in  execution  or  continuation  of  a  judgment  pre- 
viously entered.'  In  the  former  case,  it  is  clearly  a  new  action,*  hut 

in  the  latter,  though  it  is  attended  with  some  of  the  qualities  of  an  ac- 
tion, it  is  but  a  mode  of  obtaining  execution  in  an  action  that  has 


1.  Ex  parte  Wood  &  Brundage,  9 
Wheat  6U3,  6  U.  S.  (L.  ed.)  171; 
Knapp  T.  Thomas,  39  Ohio  St.  377,  48 
Am.  Rep.  462. 

Notes:  94  Am.  Dec.  222;  122  A.  S. 
R.  70. 

2.  Ingram  v.  Belk,  2  Strob.  L. 
(S.  C.)  207,  47  Am.  Dec.  591. 

3.  Florida  Union  Bank  v.  Powell,  3 
Fla.  175,  52  Am.  Dec.  367. 

Note:  122  A.  S.  R.  71,  73. 

Aa  to  English  statntes  as  a  part  of 
the  common  law  in  this  country,  see 
Ck>UMON  Law,  vol-  5,  pp.  817-819. 

4.  Ransom  v.  Williams,  2  WalL  313, 


17  U.  S.  (L.  ed.)  803;  State  v.  Can- 
fteld,  40  Fla.  36,  23  So.  591,  42  L.R.A. 
72;  Haupt  v.  Burton,  21  Mont.  572,  55 
Pbc.  110,  69  A.  S.  R.  698. 

Notes:  94  Am.  Dec.  222;  122  A  S. 
B.  73. 

5.  Knapp  v.  Thomas,  39  Ohio  St 
377,  48  Am.  Rep.  462. 

Note:  122  A.  S.  R.  71. 
And  Bee  infra,  par.  3  et  seq. 

6.  Davis  V.  Packard,  7  Pet.  276,  8  tJ. 
S.  (L.  ed.)  684;  United  SUtes  v. 
Pavne,  147  U.  S.  687, 13  S.  Ct  442.  37 
U.  S.  (L.  ed.)  332. 

Note:  122  A.  S.  B.  7L 
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already  terminated  in  a  judgment.'  Thus  it  is  generally  held  that  a 
scire  facias  to  revive  a  judgment  is  not  an  original  process  but  is  mere- 
ly a  continuation  of  an  action,  a  step  in  the  enforcement  of  the  origin- 
al  judgment.*  It  is  dependent  on  the  liability  previously  established 
by  the  judgment  that  it  is  used  to  revive,*  and  creates  nothing  new, 
but  preserves  what  already  exists  and  would  be  lost  without  it."  Even 
in  those  jurisdictions  where  the  judgment  on  the  scire  facias  is  quod 
recuperet  and  is  not  merely  an  award  of  execution  but  a  new  judg- 
ment, as  in  Pennsylvania,  the  nature  of  the  writ  is  not  changed,  and 
it  is  still  regarded  as  a  means  of  executing  the  original  judgment.^^ 
It  is  not,  however,  a  writ  of  execution,''  its  function  being  to  give  notice 
to  show  cause  why  execution  should  not  issue  and  to  a£Ford  to  a  person 
affected  by  the  execution  of  the  judgment  an  opportunity  to  make  a 
defense  thereto.^'  But  while  a  scire  facias  proceeding  to  revive  a  judg- 
ment is  not  a  new  action,  it  so  far  partakes  of  the  nature  of  a  new  ac- 
tion that  the  defendant  may  appear  and  plead  to  it  in  the  same  man- 
ner as  to  an  action  founded  on  an  original  writ.'^  In  a  few  states, 
however,  it  has  been  regarded  as  a  new  suit  or  new  action,**  and  has 
been  held  to  be  within  the  purview  of  a  statute  limiting  the  term  with- 
in which  an  action  on  a  judgment  may  be  brought.'* 


3.  Enforcement  of  Obligations  of  Record  Generally. — ^It  is  perhaps 
too  broad  a  statement  to  say  that  a  scire  facias  lies  on  every  debt  of 


7.  Note:  122  A.  S.  R.  71.  11.  In  re  Dougherty,  9  Watts  &  S. 

8.  United  States  v.  Payne,  147  U.  S.  (Pa.)  189,  42  Am.  Dec.  326;  Irwin  v. 
687,  13  S.  Ct.  442,  37  U.  S.  (L.  ed.)  Nixon,  11  Pa.  St  419,  51  Am.  Dec. 
332;  Waldstein  v.  Williams,  101  Ark.  559. 

404,  142  S.  W.  834,  37  L.R.A.(N.S.)  12.  Deneale  v.  Archer,  8  Pet.  528, 
1162;  Adams  v.  Rowe,  11  Me.  89,  25  8  U.  S.  (L.  ed.)  1034. 
Am.  Dec.  266;  Haupt  v.  Burton,  21  13.  Jackson  v.  Delancey,  13  Johns. 
Mont.  572,  55  Pae.  110,  69  A.  S.  R.  (N.  Y.)  536,  7  Am.  Dee.  403. 
698;  In  re  Dongherty,  9  Watl^  &  S.  14.  Owena  v.  Henry,  161  U.  S.  642, 
(Pa.)  189,  43  Am.  Dec.  326;  Ingram  v.  16  S.  Ct  693,  40  U.  S.  (L.  ed.)  837; 
Belk,  2  Strob.  L.  (S.  C.)  207,  47  Burton  v.  Willin,  6  Houst  (Del.)  522, 
Am.  Dec.  591;  May  v.  State  Bank,  2  22  A.  S.  R.  363;  Wright  v.  Ryland,  92 
Rob.  (Va.)  56,  40  Am.  Dec.  726.         Md.  645,  48  AH.  163,  49  Atl.  1009,  53 

9.  Rice  V.  Moore,  48  Kan.  590,  30  L.R.A.  702;  Haupt  v.  Burton,  21 
Pac.  10,  30  A.  S.  R.  318  and  note,  16  Mont  572,  55  Pac  110,  69  A.  S.  R, 
L.R.A.  198;  Irwin  v.  Nixon,  11  Pa.  St  698;  In  re  Dougherty,  9  Watts  ft  S. 
419,  51  Am.  Dec.  559  and  note;  Vemer  (Pa.)  189,  42  Am.  Dec.  326. 

v.  Bookman,  53  S.  C.  398,  31  S.  E.  283,  Note:  94  Am.  Dec  223. 
69  A.  S.  R.  870  and  note;  Carter  v.  And  see  infra,  par.  21. 
Carriger,  3  Yerg.  (Tenq.)  411,  24  Am.     15.  Drennen  v.  Dunn,  166  Ala.  213, 


10.  Note:  122  A.  S.  R.  71.  And  see     16.  Browne  t.  Chavez,  181  U.  S.  68, 


11.  When  Pbopeb 


Dec.  585. 

Note:  94  Am.  Dec.  223. 


62  So.  313,  139  A.  S.  R.  28. 
Note :  94  Am.  Dec.  223. 


infra,  par.  23  et  seq. 


21  8.  Ct  514,  46  U.  8.  (L.  ed.)  752. 
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record.  Nevertheless,  statements  of  this  character  are  by  no  means  in- 
frequent, and  seem  to  warrant  the  assumption  that  whenever  an  obli- 
gation exists  by  matter  of  record,  its  enforcement  by  sdre  facias  is 
proper.  It  is  believed,  however,  that  it  will  be  found  that  the  matters 
of  record  falling  within  the  rule  are  restricted  to  obligations  entered  in- 
to as  a  part  of,  or  in  connection  with,  judicial  proceedings  whereby  the 
obligors  undertake  to  pay,  or  are  by  law  made  liable  to  pay,  some  spe- 
cific sum  as  a  result  of  such  a  proceeding  or  for  the  purpose  of  assur- 
ing the  doing  of  some  act  required  to  be  done  in  connection  with 
the  proceeding,  and,  in  a  few  states,  demands  arising  from  recorded 
mortgages  and  mechanics'  liens.'^ 

4.  Obligations  of  Bail  and  Sureties. — If  in  a  civil  action  persons  be- 
come bail  or  sureties  by  some  writing  that,  in  the  event  of  the  happen- 
ing of  some  contingency  which  may  occur  in  the  action,  they  will  be- 
come answerable  to  one  of  the  parties  for  the  payment  of  a  sum  of 
money,  and  the  happening  of  the  contingency  consummates  the  lia- 
bility, the  remedy  of  the  party  to  enforce  the  liability  so  accruing  in 
his  favor  is  by  scire  facias,  and  generally,  in  the  absence  of  some  stat- 
ute to  the  contrary,  such  remedy  is  exclusive,  and  prevents  the  main- 
tenance of  an  independent  action  against  the  bail.  A  edmilax  prac- 
tice prevails  when  in  criminal  proceedings  a  recognizance  or  other 
obligation  is  taken  that  the  accused  will  appear  and  answer  tiie  charge, 
or  will  surrender  himself  in  judgment,  or  will  do  any  other  act  for  the 
doing  of  which  he  is  authorized  to  give  security.  The  remedy  of  the 
state  or  people  when  there  is  a  breach  of  the  recognizance  or  other  lia- 
bility is  by  scire  facias,  but  so  far  as  the  courts  have  spoken  on  the  sub- 
ject they  seem  to  regard  such  remedy  as  cumulative  and  as  not  pre- 
venting an  action  of  debt  to  recover  the  penal  amount  of  the  bond.*' 

5.  Other  Obligations  Taken  in  Judicial  Proceedings. — There  are 
other  obligations  for  the  payment  of  money  taken  as  a  part  of,  or  as 
incident  to,  judicial  proceedings  which  may  also,  in  some  of  the  states, 
be  enforced  by  scire  facias,  as  where  the  statute  provides  that  the  m- 
dotser  of  a  writ  shall  be  answerable  to  the  defendant  for  his  costs,  in 
which  case  the  liability  need  not  be  enforced  by  action,  but  scire  facias 
may  be  resorted  to  instead,  and  perhaps  is  the  exclusive  remedy  where 
the  statute  does  not  provide  for  the  maintenance  of  an  action.^' 
Scire  facias  may  also  issue  for  the  enforcement  of  a  liability  created 
by  the  giving  of  a  bond  for  the  issuing  of  an  injunction,  where  such 
bond  is  made  by  statute  a  part  of  the  record.  But  the  rule  is  other- 
wise where  the  bond  relied  upon  is  one  for  the  issuing  of  a  temposary 

17.  Note :  122  A.  S.  R.  73.  erally  as  to  the  necessity  for  the  giving 

18.  Note:  122  A.  73-76.  And  of  security  for  costs  by  the  plaintiff, 
see  Bail  and  Rscookizance,  vol.  3,  p.  the  time  of  giving,  and  the  form  and 
65  et  acq.  requisites  of  a  cost  bond,  see  Coscs, 

19.  Note:  122  A.  8.  R.  76.    Gen-  voL  7,  p.  786  et  seq. 
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inJunctioQ.  and  such  injunction  has  been  vacated  or  de^ied  by  the  trial 
judge  in  tb^  cause.**^  In  some  of  the  states  a  liability  esdsts  against 
defaulting  >7itne9se9  who  have  been  subpcenaed  to  appeaTj  and  ^is 
liability  may  be  enforced  by  scire  facias  against  such  witnesses  if  there 
is  some  order  equivalent  to  a  judgment  nisi  fixing  their  default^ 

6.  Judgments  and  Decrees  Generally. — ^Independently  of  any  stat- 
ute, scire  facias  may  issue  for  the  enforcement  of  a  judgment  in  a 
real  action  and  also  in  actions  of  ejectment  and  actions  of  a' mixed 
nature,  and  at  the  present  time,  unless  scire  facias  has  been  abrogated 
by  statute,  it  is  the  proper  remedy  for  the  purpose  of  obtaining  execu- 
tion of  judgments  of  every  class  though  not  necessary  where  such 
judgment  was  entered  under  warrants  of  attorney.'  A  judgment  in  a 
real  action  may  be  revived  the  same  as  a  personal  judgment,' and  the 
writ  is  used  to  enforce  the  judgment  against  a  garnishee  or  trustee  in 
foreign  attachment  proceedings.*  Strictly  speaking,  scire  facias  is  a 
proceeding  at  law,  and  hence  not  available  for  the  enforcement  of  de- 
crees and  other  determinations  of  other  courts.*  Where,  however,  a 
statute. authorizes  writs  of  execution  to  issue  for  the  enforcement  of 
decrees  of  probate,  chancery  and  other  courts,  such  decrees  are  sub- 
stantially placed  on  the  same  footing  as  a  judgment  of  a  court  of  law, 
and  the  power  to  prosecute  proceedings  thereon  by  scire  facias  is  im- 
pliedly conferred." 

7.  Judgments  Which  Are  Conditional,  Uncertain,  or  Payable  in  In- 
stalments.— Since  scire  facias  depends  on  the  original  action  the 
original  judgment  must  be  in  force  and  the  writ  wUl  not  obviate  or 
cure  a  defect  that  renders  the  judgment  void.'  According  to  the  early 
common  law  rule  a  judgment  rendered  against  a  dead  man  is  a  nulli- 
ty and  therefore  a  scire  facias  against  his  personal  repr^ntatives  to 
enforce  this  judgment  is  a  nullity.'  To  support  a  proceeding  by  scire 
facias  on  a  jud^ent,  it  must  appear  that  there  is  a  judgment  estab- 
lishing the  plaintiff's  right  to  a  speciiic  sum  of  money  ascertainable  by 
inspecting  the  record  and  making  the  computations  justified  thereby, 
and  without  resorting  to  evidence  not  found  in  the  record  for 
the  purpose  of  determining  the  amount  for  which  the  plaintiff  is 
entitled  to  execution.  A  departure  from  this  rule  has  been  sanctioned 
by  permitting  evidence  as  to  the  amount  due  as  incident  to  the  prin- 

20.  Note:  122  A.  S.  R.  75.  5.  Note:  94  Am.  Dec.  228. 

1.  Note:  122  A.  S.  R.  75.  And  see     6.  Note:  122  A.  S.  R.  76  et  seq. 
WmsESSES.  7,  Note:  94  Am.  Dec.  222  et  seq. 

2.  Note:  122  A.  8.  R.  75  et  seq.  8.  Carter  v.  Carriger,  3  Yerg. 
8.  Haupt  V.  Burton,  21  Mont  672,  (Tenn.)  411,  24  Am.  Dee.  585.   For  a 

56  Pac.  110,  69  A.  S.  R.  698.  full  discussion  of  the  effect  of  the 

Note:  94  Am.  Dec.  222.  death  of  a  party  before  judgment,  see 

4.  ■  Adams  t.  Rove,  11  Me.  89,  25  Abatement  and  Revival,  vol.  1,  p.  20 

Ajn.  Dec.  266;  Adium  v.  Tard,  1  Rawle  et  seq;  Judgkents,  vol  16,  p.  617  et 

(Pa.)  163,18  Am.  Dec.  608.  And  see  seq. 

ExBCDTiONS,  vol.  10,  p.  840. 
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cipal  sum,  such  as  interest,  exchange,  and,  in  sorae  cases,  as  to  what 
constituted  a  reasonable  attorney's  fee  for  foreclosing  a  mortage  where 
the -foreclosure  was  by  scire  facias.  Where,  however,  the  judgment  ia 
for  a  sum  to  be  paid  in  instalments  or  upon  specified  conditions  only, 
this  remedy  is  not  only  proper,  but  probably  indispensable,  since  it 
would  not  be  proper  to  direct  execution  to  issue  without  some  evidence 
that  the  conditions  authorizing  it  continued  or  that  Uie  instalment 
for  which  the  execution  issued  remained  unpaid.  There  is  apparentr 
ly  no  doubt  that  a  judgment  for  the  payment  of  alimony  at  stated  pe- 
riods is  enforceable  by  scire  facias  as  to  apy  instalment  unpaid  and  in 
arrear,  but  this  remedy  is  not  exclusive.*  So,  where  a  judgment  has 
teen  entered  upon  a  bond  for  breaches  thereof  already  occurred,  with 
a  right  to  recover  for  future  breaches,  scire  facias  is  available  for  the 
purpose  of  suggesting  such  subsequently  occurring  breaches  and  ob- 
taining execution  therefor.'* 

8.  Judgment  or  Decree  Apparently  Satisfied. — A  judgment  or  decree 
upon  which  the  prevailing  party  was  originally  entitled  to  execution 
may  appear  to  be  satisfied  when  no  satisfaction  has  in  fact  taken  place, 
as  where  the  entry  of  satisfaction  has  been  procured  by  fraud  or  is 
due  to  mistake,  or  the  satisfaction  appears  to  have  resulted  from  the 
sale  of  property  to  which  the  defendant  had  no  title,  and  the  sale  has 
not  paid  the  judgment,  or  has  but  partially  paid  it.  In  this  and  other 
cases  where  the  plaintiff's  right  to  execution  seems  to  be  extinguished, 
but  in  which  he  has  in  fact  obtained  no  satisfaction,  or  but  a  partial 
satisfaction,  he  can  by  scire  facias  bring  the  defendant  before  the 
court,  vacate  the  entry  upon  the  record,  or  make  it  conform  to  the 
facts  and  obtain  execution."  This  is,  however,  held  in  some  states  not 
to  be  an  appropriate  remedy  when  the  writ  has  been  levied  upon  real 
estate  in  a  defective  manner,  especially  when  the  defect  does  not  ap- 
pear on  (he  face  of  the  levy,  the  statute  having  in  tJiat  state  provided 
a  remedy  in  such  cases  which  is  by  the  courts  held  to  be  exclusive.'* 

9.  Enforcement  of  Obligations  Not  Incident  to  Prior  Judicial  Pro- 
ceedings; Mortgages  and  Mechanics'  Liens. — The  general  statement  so 
frequently  made  that  scire  facias  must  be  supported  by,  and  be  for 
the  purpose  of  enforcing,  an  obligation  of  record,  and  affirming  ex- 
pressly or  impliedly  that  this  remedy  lies  to  enforce  or  obtain- execu- 
tion upon  all  matters  of  record,  has,  as  a  rule,  reference  only  to  pro- 
ceedings in  courts  of  law  to  obtain  execution  upon  the  judgments  of 
such  courts  or  upon  some  writing  taken  or  entered  therein  and  there 
made  a  part  of  the  record  of  the  cause,  or  filed  therein,  so  that  the 

9.  Note :  122  A.  S.  R.  76.  Generally  11,  Cowlea  t.  Bacon,  ZL  Conn.  451, 
as  to  the  mode  of  allowing  alimony  and  56  Am.  Dee.  371. 

the  enforcement  of  payment  of  instal-  Notes:  94  Am.  Dee.  225;  122  A.  S, 
ments,  see  Aumokt,  vol.  1,  p.  926.        R.  77,  79. 

10.  Johnson  v.  Provincial  Ins.  Co.,     12.  Note:  122  A.  8.  IL  77. 
12  Mich.  216,  86  Am.  Dec.  49. 

070 


Digitized  by 


I 


34  a  a  U  SCIRE  FACIAS  i  10 

liability  of  the  person  proceeded  against  appeared  either  by  record, 
strictly  speaking,  or  by  some  writing  constituting  a  part  of  the  records 
or  files  of  the  court  There  are,  however,  other  obligations  appearing 
by  other  public  records  for  the  enforcement  of  which  the  statutes  of 
some  states  have  authorized  the  employment  of  scire  facias.  Thus  in 
some  jurisdictions  the  remedy  by  scire  facias  has  been  created  by  stat^ 
ute  in  the  case  of  mortgages  to  secure  the  payment  of  money,  and  by 
such  statutes  mortgagees  are  entitled  to  apply  to  the  court  for  an  order 
to  show  cause  why  a  writ  ought  not  to  issue  for  the  payment  of  the  sum 
due  and  for  the  sale  of  the  property  in  case  payment  is  not  made.'*  So, 
in  a  number  of  states  statutes  are,  or  have  been,  in  force  authorizing 
the  enforcement  of  mechanics'  liens  by  scire  facias.'* 

10.  Forfeiture  of  Charters  or  Dissolution  of  Corporatioiu;  Annulling 
Letters  Patent  and  Pardons. — ^The  writs  of  scire  facias  heretofore  con- 
sidered have  been  for  the  enforcement  of  pre-existing  rights  or  obli- 
gations, but  the  writ  is  sometimes  resorted  to  for  the  purpose  of  termi- 
nating, or  creating  evidence  of  the  termination  of,  pre-existing  rights, 
as  where  a  charter  of  a  corporation  has  expired,  or  for  some  cause  has 
become  forfeited  and  the  corporation  has  been  dissolved  or  a  cause 
for  its  dissolution  has  arisen.  In  such  case  the  proceeding  to  forfeit 
the  charter  or  dissolve  the  corporation,  and  thereby  terminate  the  exer- 
cise of  corporate  powers,  could  formerly  be,  and  probably  in  some 
cases  may  still  be,  by  scire  facias.'*  When  letters  patent  had  been 
issued  under  circumstances  not  justifying  their  issuing,  or,  after  their 
issuing,  some  cause  or  forfeiture  occurred,  the  remedy  of  the  crown 
was,  and  apparently  still  is,  by  scire  facias.'*  In  this  country,  how- 
ever, the  remedy  by  suit  in  equity  is  substituted  for  the  scire  facias." 
Scire  facias  has  also  sometimes  been  used  to  annul  a  grant  of  public 
land,'*  and  to  hear  errors  in  the  case  of  pardons.'* 

13.  Swi^art  v.  Harber,  4  Seam.  States  v.  American  Bell  Telephone  Co., 
(111.)  364,  3'J  Am.  Dec.  418;  John  v.  128  U.  S.  315,  9  S.  Ct.  90,  32  U.  S.  (L. 
Hunt,  1  Blackf.  (Ind.)  324,  12  Am.  ed.)  450.  And  see  Patents,  vol.  20,  p. 
Dee.   245;    Roberta   v.   Williams,   5  1117. 

Wbart.  (Pa.)  170,  34  Am.  Dec.  549.  18.  Walker  v.  Wells,  17  Oa.  647,  63 

Note:  122  A.  S.  R.  78.  Am.  Dee.  252  and  note,  stating  this  to 

And  see  Mortgages,  vol.  19,  p.  514.  be  true  in  some  states,  but  holding  that 

14.  Winder  v.  Caldwell,  14  How.  in  Georgia  the  writ  would  afford  no  ad- 
(U.  S.)  434,  14  U.  S.  (L.  ed.)  487;  equate  remedy  as  a  means  of  inquiring 
Rosenberg  v.  Cupersmith,  240  Pa.  St.  into  the  manner  in  which  a  grant  had 
162,  87  Atl.  570,  Ann.  Cas.  1915A  312,  been  issued.  Generally  as  to  proceed- 
47  L.R.A.(N.S.)  706.  And  see  Ms-  ings  to  cancel  land  patents,  see  Public 
OHANics'  Liens,  vol.  18,  p.  978.  Lands,  vol.  22,  p.  312  et  seq. 

15.  See  Corporations,  vol.  7,  p.  726;  19.  Knapp  v.  Thomas,  39  Ohio  St. 
Franchises,  vol.  12,  pp.  205,  206.  377,  48  Am.  Rep.  462.   And  see  gen- 

16.  Note:  122  A.  S.  R.  79.  erally^  Pardon,  Rbprikvx  and  An- 

17.  Mowry  v.  Whitney,  14  Wall,  nestt,  vol  20,  p.  65L 
434,  20  U.  8.  (L.  ed.)  838;  United 
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11.  Revival  of  Suit  in  Equity. — In  some  jurisdictioos  by  virtue  of 
statute  a  bill  of  revivor  is  not  necessary  in  order  to  revive  a  suit  in 
equity,  but  such  revival  may  be  effected  by  a  writ  of  scire  facias.  The 
various  methods  of  reviving  actions  at  law  and  suite  in  equity  are 
discussed  at  length  elsewhere  in  this  work." 

III.  Necessity  for  Writ 

12.  Failure  to  Issue  Execution  within  Proper  Time. — ^In  the  case 
of  an  ordinary  judgment  between  the  parties,  it  is  the  general  rule 
that  the  necessity  for  scire  facias  arises  when  judgment  has  been 
entered  in  an  action  and  the  plaintiff  has  not  taken  out  any  writ  for 

its  satisfaction  for  a  year  and  a  day,  unless  the  delay  has  been 
occasioned  by  the  defendant,  or  some  statute  has  been  enacted  allow- 
ing some  greater  time  for  the  issuing  of  execution  or  wholly  dispens- 
ing with  the  necessity  for  scire  facias.'  Even  within  a  year  and  a 
day,  it  was  and  is  possible  for  this  writ  to  become  necessary  because 
the  judgment  appears  to  be  satisfied  of  record,  but  in  fact  no  satis- 
faction, or  even  a  partial  satisfaction,  has  taken  place,  and  therefore 
the  defendant  must  be  brought  before  the  court  and  the  entry  of  satis- 
faction  vacated  or  made  to  conform  to  the  facts  and  the  order  direct- 
ing the  issuing  of  execution.'  In  some  jurisdictions  a  scire  facias 
may  become  necessary,  or  at  least  advisable,  before  the  judgment  has 
become  so  dormant  that  execution  cannot  issue  thereon.  By  the  stat- 
utes of  those  states,  an  execution  may  issue  at  any  time  within  a  num- 
ber of  years  after  the  issuing  of  the  last  preceding  execution;  but  the 
lien  of  the  judgment  becomes  inoperative  unless  execution  issues 
"within  one  year  from  the  first  day  when  it  might  issue."  The  lien 
after  becoming  inoperative  may  be  revived  by  scire  facias,  though  the 
judgment  is  not  dormant  in  the  sense  that  no  execution  can  issue 
upon  it.*  A  full  discussion  of  the  time  of  issuance  of  executions  and 
the  effect  of  executions  issued  after  the  time  allowed  and  without  re- 
sort to  a  scire  facias  to  revive  the  judgment  is  found  elsewhere  in  this 
work.* 

13.  Change  of  Parties. — The  changes  in  the  parties  to  a  judgment 
which,  at  the  common  law,  rendered  a  scire  facias  essential  usually 
occurred  through  the  death  either  of  a  plaintiff  or  of  a  defendant,  and 

20.  See  Abaixuent  akb  Revival,  Notes:  94  Am.  Dee.  224;  122  A.  8. 

vol.  1,  p.  24.  R.  79. 

1.  Haupt  V.  Burton,  21  Mont.  572,  And  see  Judguents,  voL  15,  p.  832 

55  Pac.  110,  69  A.  S.  R.  698;  Lyon  v.  et  sen. 

Cleveland,  170  Pa.  St.  611,  33  Atl.  143,  2.  Note:  122  A.  S.  B.  79.  And  set 

50  A.  S.  R.  782,  30  L.R.A.  400;  Sher-  Bupra,  par.  8. 

rard  v.  Johnston,  193  Pa.  St.  166,  44  3.  Note:  122  A.  S.  R.  79. 

Atl.  252,  74  A.  S.  E.  680;  In^am  v.  4.  See  ExscnnoNS,  voL  10,  p.  1227 

Belk,  2  Strob.  U  (S.  C.)  207,  47  Am.  et  seq. 

Dec.  591. 
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sometimes,  but  "more  rarely,  by  the  introduction  of  a  new  party  by 
other  means  than  by  the  death  of  either  of  the  original  parties.  The 
latter  class  of  cases  was  created  chiefly,  if  not  exclusively,  by  either 
marriage  or  bankruptcy;  but  in  some  of  the  states  it  is  said  that  when 
unsoundness  of  mind  exists,  the  person  found  to  be  so  unsound  shoulil 
be  regarded,  for  most  purposes,  as  civilly  dead,  and  statutes  have  been 
enacted  which,  in  substance,  prevent  the  execution  of  a  judgment 
against  such  a  person,  unless  his  guardian  or  committee  ia  brought 
before  the  court.  Where  statutes  of  this  character  exist,  they,  by  im- 
plication, authorize  and  require  that  proceedings  to  revive,  or  obtain 
execution  upon,  judgments  when  the  defendant  is  insane  be  prose- 
cuted against  his  guardian.*  The  effect  of  the  death  of  a  party  plain- 
tiff or  defendant  after  judgment  and  pending  execution  Uiereon  is 

discussed  at  length  elsewhere  in  this  work.* 
♦ 

IV.  PROCEDURB 

14.  Juriadictioii. — A  scire  facias  can  issue  only  out  of  the  court 

having  the  record  on  which  it  is  founded.'  If  the  proceeding  is  based 
on  a  judgment,  it  must  be  prosecuted  and  the  writ  issued  in  the  court 
pronouncing  judgment  or  having  possession  of  the  record,  and  if 
based  on  a  recognizance  or  other  obligation  in  writing  filed  in  a  court, 
the  scire  facias  must  be  issued  by  that  court.*  A  proceeding  by  scire 
facias  against  bail  is  not  such  an  original  suit  as  is  contemplated  by 
a  constitutional  provision  that  one  is  liable  to  be  sued  only  in  the 
county  in  which  he  resides,  but  the  original  suit  in  which  bail  was 
required  gives  the  court  jurisdiction  to  proceed  against  the  bail  as  a 
part  of  the  proceedings  appertaining  to  the  original  suit,  though  the 
bail  resides  in  another  county.  And  a  scire  facias  against  an  in- 
dorser  of  an  original  writ,  to  recover  the  costs  of  the  original  suit,  is 
not  a  transitory  action  within  the  meaning  of  a  statute  requiring  such 
action,  where  both  parties  are  inhabitants  of  the  state,  to  be  com- 
menced in  the  county  where  one  of  them  is  an  inhabitant,  but  it  is 
founded  on  a  record,  is  in  its  nature  local,  and  must  be  brought  not 
only  in  the  court  but  in  the  county  where  the  record  remains.*  The 
writ  may  be  issued  to,  and  served  in,  any  county  in  the  state  in  which 
the  defendant  resides.'* 

5.  Note:  122  A.  S.  R.  79,  80.  L.  (S.  C.)  207,  47  Am.  Dec.  591. 

6.  See  Executions,  toI.  10,  p.  1229  Notes:  94  Am.  Dee.  229;  122  A.  8. 

ot  seq.;  Executors  and  Administra-  R.  91. 

TORS,  vol.  11,  p.  285:  Judghiatts,  vol.  8-  In  re  Dongherty'a  Eatate,  9  Watts 

15,  pp.  621,  832.  &  S.  (Pa.)  189,  42  Am.  Dec.  326. 

7.  Walker  v.  Wells,  17  Ga.  547,  63  Note;  122  A.  S.  R.  91. 
Am.  Dee.  252:  In  re  Dougherty's  Es-  9.  Note:  L.B.A.1916D  1135. 

tate,  9  Watts  &  S.  (Pa.)  189,  42  Am.  10.  Notea:  94  Am.  Deo.  229,  230; 

Dec  326;  Ingram  t.  Belk,  2  Strob.  122  A.  8.  R.  9L 
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15.  How  and  by.  Whom  Writ  Obtained. — As  to  the  procedure  in 
obtaining  a  writ  of  scire  facias,  the  general  practice  seems  to  be  that 

the  writ  may  be  issued  by  the  clerk  of  the  court  without  a  special 
allocation.'^  In  some  states,  however,  it  is  held  that  the  issuing  of  the 
writ  or  at  least  the  directing  of  such  issuing  is  a  judicial  act  which 
must  be  authorized  by  the  court,  and  that  an  issuing  by  the  clerk  in 
the  absence  of  such  authorization  is  void.**  No  complaint  or  declara- 
tion need  be  made  or  filed  to  procure  the  writ,  the  latter  being  in  itself 
a  complaint  or  declaration.*'  A  proceeding  for  a  scire  facias  must 
ordinarily  be  prosecuted  by  and  in  the  name  of  the  person  that  ap- 
pears by  the  record  to  be  the  plaintiff  in  the  judgment,**  or  after  his 
death,  in  the  name  of  his  personal  representative.*'  The  right  to 
the  writ  is  by  statute  often  given  to  assignees  in  express  terms,  and 
seems  to  be  implied  in  all  statutes  expressly  conferring  the  ri^t  of 
persons  to  sue  on  choses  in  action  assigned  to  them.*'  So  when  a 
statute  requires  all  suits  to  be  brought  in  the  name  of  the  real  party 
in  interest,  the  proceeding  by  scire  facias  should  be  sued  out  in  the 
name  of  the  assignees.*'  But  in  the  absence  of  any  express  or  im- 
plied giving  of  the  right  to  assignees  to  prosecute  scire  facias  it  must 
be  maintained  in  the  name  of  the  original  plaintiff,  notwithstanding 
any  assignment  by  him.** 

16.  Parties  Defendant!—- With  respect  to  parties  defendant  in  scire 
facias  proceedings,  the  rule  that  the  proceeding  must  conform  to  the 
original  judgment  applies  as  well  as  to  parties  plaintiff,  and  there  is 
no  authority  for  omitting  from  the  proceeding  any  of  the  original 
judgment  debtors  who  remain  liable  thereon.  Of  course  the  judg- 
ment may  be  revived  against  one  only  of  the  defendants  by  his  con- 
sent or  acquiescence,  but  in  tlie  absence  thereof,  all  must  be  pro- 
ceeded against  if  execution  may  properly  issue  against  all.**  Whether 
tlie  terre  tenant  of  judgment  defendants  must  be  joined  with  tliem  as 
parties  defendant  to  the  writ  in  order  to  be  affected  by  the  revivor 
is  a  disputed  question.  In  some  states  it  is  maintained  that,  though 
the  defendant  be  living,  the  judgment  cannot  be  revived  against  him 
so  as  to  affect  his  grantees  unless  they  are  made  parties,**'  and  the 

11.  Note:  122  A.  S.  R.  90,  17.  Haupt  v.  Barton,  21  Mont.  672, 

12.  Friereon    v.    Harris,   5    Cold.  55  Pac.  110,  69  A.  S.  R.  698. 
(Tenn.)  146,  94  Am.  Deo.  220  and     18.  Note:  122  A.  S.  R.  83.  Gen- 


13.  Notes:  94  Am.  Dee.  233  et  seq.;  seq.;  Judgments,  vol.  15,  p.  778. 
122  A.  S.  R.  90.   And  see  infi«,  par.     19.  Notes:  94  Am.  Dec.  232;  122  A. 


note. 

Note:  122  A.  S.  R.  90. 


erslly  as  to  actions  by  assignees, 
see  AssiGKUBKTS,  vol.  2,  p.  636  et 


17. 

14.  Notes:  94  Am.  Dec.  231;  122  A. 
S.  R.  83. 

15.  Note:  94  Am.  Dec.  23L 

16.  Note:  122  A.  8.  ass. 


S.  R.  85.  And  see  Judquents,  vol.  15, 

p.  834. 


20.  Wright  v.  Rvland,  92  Md.  645, 
48  AtL  163,  49  AU.  lOOQ,  53  L.R.A. 
702;  Chahooa  t.  HoUenbeek,  16  Sexg. 
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omission  to  name  some  of  the  tenants  in  the  writ  is  pleadable  in  abate- 
ment' In  other  states,  however,  the  opposite  view  prevails,  and  it 
is  held  that  where  the  defendant  is  living  the  terre  tenants  need  not 
be  brought  in  as  defendants  to  a  scire  facias  to  revive  the  judgment, 
for  the  judgment  is  itself  notice  to  them  of  the  liabilities  of  the  land 
to  levy  Mere  occupiers  of  real  estate  are  not  terre  tenants  and  are 
not  entitled  to  be  joined  in  the  scire  facias.  Only  those  persons  deriv- 
ing title  from  the  judgment  defendant  by  a  conveyance  suii^equent  to 
the  judgment  or  who  had  an  estate  that  was  bound  by  it  need  be 
joined,  for  none  can  intervene  beti^«n  a  judgment  creditor  and  his 
right  to  satisfaction  but  one  that  may  be  prejudiced  thereby.'  Hence 
a  person  entering  after  a  judgment  in  ejectment  is  not  entitled  to  be 
joined.^  If  the  judgment  is  not  a  lien  on  real  estate,  on  the  death 
of  the  defendant  no  one  but  his  personal  representative  need  be  made 
party  defendant  to  the  writ,  but  if  the  judgment  is  for  the  possession 
of  real  property  or  affects  title,  or  is  a  lien  on  real  estate,  ail  persons 
whose  interests  in  land  will  be  affected  by  the  revival  should  be 
joined.*  In  determining  who  are  to  be  made  parties  where  a  defend- 
ant  has  died,  it  has  been  held  that  the  plaintiff  must  be  governed  by 
the  same  principle  that  would  be  applicable  to  the  foreclosure  of  a 
mortgage  or  other  lien.  He  must  bring  in  all  persons  holding  title 
under  the  defendant,  but  subordinate  to  the  hen,  but  he  need  not, 
and  cannot,  proceed  against  persons  whose  claims  are  adverse  to  the 
defendant's  title,  or  paramount  to  the  lien.'  It  seems  to  be  a  dis- 
puted question  whether  or  not  the  personal  representatives  must  be 
joined  with  the  heirs  and  terre  tenants  in  proceedings  to  revive  a  judg- 
ment affecting  real  estate.  The  general  practice  is  to  do  so.'  But  it 
has  also  been  held  that  it  is  a  question  as  to  whose  interests  may  be 
affected,  and  if  the  property  sought  to  be  reached  descends  to  the  heirs 
alone,  Uie  perscmal  representatives  need  not  be  made  parties;  and  if, 
on  the  other  hand,  it  descends  to  the  personal  npreeentatives  alone, 

ft  R.  (Pa.)  425,  16  Am.  Deo.  587  ;  528,  8  U.  S.  (L.  ed.)  1034;  Walden  v. 

Dengler  v.  Kichner,  13  Pa.  St.  38,  53  Craig,  14  Pet  147,  10  U.  8.  (L.  ed.) 

Am.  Dec.  441;  Lyon  v.  Cleveland,  170  393;  Mitchell  v.  St.  Mazent,  4  Wall. 

Pa.  St.  1611,  33  Atl.  143,  60  A.  S.  B.  237,  18  U.  S.  (L.  ed.)  326;  Martin  v. 

782.  30  L.R.A.  400.  Decatur  Branch  Bank,  15  Ala.  687,  50 


1.  Chahoon  v.  HoUenbeek,  16  Serg.  13  Johns.  (N.  Y.)  537,  7  Am.  Dec.  403; 
&  R.  (Pa.)  425,  16  Am.  Dec.  587.  Lyon  v.  Cleveland,  170  Pa.  St.  611,  33 

2.  Maxwell  v.  Leeson,  50  W,  Va.  Atl.  143,  50  A.  S.  R.  782,  30  L.R.A. 
S61,  40  S.  £.  420,  88  A.  S.  B.  876.  400;  MaxweU  v.  Leeeon,  50  W.  Va. 

Notes:  94  Am.  Deo.  233;  122  A.  361,  40  S.  £.  420,  88  A.  S.  R.  875. 

S.  R.  87.  Notes:  94  Am.  Dee.  233;  122  A.  8. 

3.  Chahoon  v.  HoUenbeek,  16  Seig.  R.  87. 

A  R.  (Pa.)  425, 16  Am.  Dec  587.  6.  Notes:  94  Am.  Deo.  234;  122  A. 

4.  Lnnsford  v.  Turner,  5  J.  J.  S.  R.  88. 

Harsh.  (Ky.)  104,  20  Am.  Dec.  248.  7.  Kote:  94  Am.  Deo.  23a 
6.  Deneale  v.  Archer,  8  Pet  (U.  S.) 


Note:  94  Am.  Dec.  232  et  seq. 


Am.  Dec.  147;  Jackson  v.  DeLancey, 
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the  heirs  need  not  be  made  parties.*  If  the  lands  may  be  considered 
assets  in  the  hands  of  the  heiis  and  terre  tenants  for  the  payment 
of  the  judgment,  then  they  are  properly  made  parties  to  the  scire 
facias ;  but  if  the  lands  are  not  assets  in  ^eir  hands  for  the  payment 
of  the  debt,  then  the  scire  facias  will  not  be  against  them.  The  per- 
sonal repreeentatives  stand  in  the  place  of  the  heirs,  so  far  as  the  debts 
due  by  the  estate  are  concerned,  and  they  should  be  made  parties  to 
the  scire  facias  so  that  they  may  have  an  opportunity  to  plead  in 
salvation  of  the  land.*  In  ejectment  where  the  judgment  is  for  the 
possession  of  land  and  for  damages,  both  the  heirs  and  representatives 
are  necessary  parties ;  but  if  the  judgment  is  for  the  possession  alone, 
the  representatives  should  not  be  joined.^**  The  writ  against  personal 
representatives  must  designate  th^  by  name  in  their  representative 
capacity,  and  not  individually.^' 

17.  Form  and  Contents  of  Writ  Generally. — ^The  writ  of  scire  facias 
answers  the  dual  purpose  of  a  summons  and  a  declaration,  and  its 
form  necessarily  varies  to  correspond  to  tiie  various  contingencies  in 
which  it  may  issue.  Being  a  declaration  of  the  cause  of  action,  it 
is  essential  that  it  contain  all  the  facts  necessary  to  enable  the  court 
to  grant  the  relief  sought.  In  proceedings  on  judgments,  the  writ 
is  directed  to  the  sheriff  and  recites;  (1)  the  recovery  of  a  judgment, 
showing  the  court,  amount  and  parties;  (2)  the  change,  if  any,  in 
the  parties  to  the  judgment,  stating  what  new  parties  had  become 
interested;  (3)  that,  notwithstanding  the  judgment,  execution  still 
remains  to  be  done ;  (4)  that  the  plaintiff  demands  that  he  be  provided 
with  a  proper  remedy;  (5)  it  commands  the  officer  to  make  known  to 
the  defendant,  or  other  person  designated  in  tiie  writ,  that  he  should 
be  before  the  court,  at  a  date  specified,  to  show  cause  why  the  plaintiff 
ought  not  to  have  execution  of  the  judgment  It  must  set  forth  the 
judgment  with  certainty  and  precisely  according  to  its  tenor,  and 
must  contain  such  recitals  as  will  point  to  the  judgment  so  explicitly 
that  the  defendant  must  know  what  judgment  is  meant."  Where 
an  executor  or  administrator  is  sought  to  be  brought  before  the  court 
by  scire  facias,  the  writ  must  show  the  facts  making  him  answerable 
to  the  writ,  by  suggesting  the  death  of  the  judgment  defendant  and 
the  appointment  of  such  executor  or  administrator.^'  And  if  it  is 
sought  to  bind  heirs  and  terre  tenants  it  has  been  said  that  it  is  pref- 
erable to  name  them  in  the  writ,  but  the  omission  to  do  so  will  not 

8.  Note:  122  A.  S.  R.  81.  10  V.  S.  (L.  ed.)  393. 

9.  Florida  Union  Bank  v.  Powell,  3     .Note:  94  Am.  Dec.  233. 
Fla.  175,  52  Am.  Dec.  367.    And  see      11.  Note:  94  Am.  Dec.  227. 
generally,  Execdtobs  asd  Aoumis-     12.  Notes:  94  Am.  Dec.  235,  236; 
TBATOBS,  Tol.  11,  p.  284  et  seq.  122  A.  S.  R.  90,  92,  95  et  seq. 

10.  Walden  v.  Craig,  14  Pet.  147,     13.  Note:  122  A.  S.  B.  05. 


676 


24  B.  C.  L.  8CIBE  FACIAS  8  l» 

be  fatal.**  In  seokiDg  to  obtain  execution  against  land  tbat  has  paqsed 
to  an  heir  or  devisee,  if  seems  necessary  to  include  a  description  of  the 
land.'*  And  in  ejectment  the  writ  must  state  whether  the  judgmrat 
was  for  a  term  of  years  or  for  the  fee.'*  So  a  writ  to  revive  a  judg- 
ment against  a  terre  tenant  is  demurrable  if  it  does  not  state  that 
there  are  no  other  lauds  or  terre  tenants  chargeable  wiUi  the  judg- 
ment.*' 

18.  Recitals  as  to  Judgment.^ — ^In  a  scire  facias  proceeding  to  re- 
vive a  judgment  the  judgment  must  be  stated  with  as  much  particu- 
larity as  would  be  required  in  a  complaint  or  declaration.  An  im- 
material variance  in  the  recital  of  the  judgment  is  not  fatal,'^  but  a 
substantial  variance  will  prevent  the  continuance  of  the  lien  of  the 
judgment,*'  and  a  subsequent  amendment  will  not  cure  it.**  The 
writ  should  show  that  it  is  necessary  to  entitle  the  plaintiff  to  execu- 
tion, and  if  the  judgment  has  become  dormant  from  lapse  of  time, 
that  fact  ought  to  be  suggested.  A  scire  facias  is  defective  if  it  fails 
to  state  the  date  of  the  judgment,  for,  in  the  absence  of  such  state- 
ment, it  cannot  be  seen  whether  or  not  execution  may  not  issue  with- 
out the  scire  facias.*  And  if  the  date  as  it  appears  of  record  does 
not  correspond  with  that  of  the  judgment  as  set  forth  in  the  scire 
facias,  it  is  such  a  variance  as  will  authorize  the  rejection  of  the 
record  when  offered  in  evidence.  So  a  substantial  variance  in  the 
recital  of  the  amount  is  fatal  under  the  plea  of  nul  tiel  record.*  But 
if  the  writ  describes  the  amount  of  the  judgment  as  it  actually  is, 
though  technically  it  is  for  a  larger  amount,  the  variance  is  merely 
formal  and  will  not  vitiate  the  writ.  It  is  sufficient  if  the  judgment 
is  in  substance  what  it  is  recited  to  be.'  If  the  judgment  is  such  that 
some  further  action  is  necessary  after  its  entry  to  make  it  final  and 
effective,  such  additional  action  should  be  shown  by  the  writ.*  Thus, 
for  example,  where  it  has  been  stayed  by  agreement  until  a  certain 
event  happened,  the  scire  facias  should  aver  that  the  event  has  hap- 
pened.' So  if  a  statute  provides  that  after  a  certain  time  a  judgment 
shall  be  deemed,  to  be  discharged  unless  some  action  has  been  brought 
tiiereon,  the  scire  facias  must  aver  that  this  has  been  done.*  And  if 
any  fact  is  disclosed  by  the  writ  from  which  a  satisfaction  might  be 
inferred,  such  as  a  levy  and  sale,  or  the  arrest  of  the  defendant  on  a 


14.  Cfaahoon  v.  HolIeDbeok,  16  Seig. 
&  R.  425, 16  Am.  Dec.  587. 

Note:  122  A.  S.  R.  92. 

15.  Note:  94  Am.  Dec.  227. 

16.  Note:  122  A.  S.  R.  93. 

17.  Note:  94  Am.  Dec.  237. 

18.  Notes:  94  Am.  Dec.  243;  122  A. 
S.  R.  93. 

19.  In  re  Dougherty,  9  Watts  A  S. 
(Pa.)  169,  42  Am.  Dec.  32a 
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Note:  94  Am.  Dec.  243. 
20.  Note:  94  Am.  Dec.  236, 

1.  Note:  122  A.  S.  R.  94. 

2.  Note:  94  Am.  Dec.  243. 

8.  In  re  Dougherty,  9  Watts  ft  S, 
(Pa.)  189,  42  Am.  Dec.  326. 

4.  Note:  122  A.  S.  R.  93. 

5.  Note:  94  Am.  Dec.  236. 

6.  Florida  Union  Bank  t.  Powdl,  3 
Fla.  176,  52  Am.  Dec.  367. 
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capias,  such  probable  satisfaction  must  be  negatived*  The  writ  need 
not  aver  or  deny  matters  which  are  properly  matters  of  defense. 
These  must  be  taken  advantage  of  by  the  defendant  by  plea.* 

19.  Amendment. — Since,  as  has  been  seen,  a  writ  of  scire  facias  is 
to  be  treated  as  a  declaration  or  petition,  it  is,  on  principle,  amenda- 
ble to  practically  the  same  extent.'  The  writ  may  therefore  be 
amended  by  inserting  therein  any  matter  required  by  law  to  be 
inserted  but  which  was  omitted  from  the  writ,  and  by  conforming  the 
writ  to  the  judgment  or  other  record  in  any  respect  in  which  it  may 
have  departed  therefrom.** 

20.  Service  and  Return  of  Writ. — Thoujdi"  the  professed  object  of 
the  writ  of  scire  facias  was  and  is  to  give  some  warning  or  notice  to 
the  person  to  be  charged  thereby,  in  practice  this  object  was  lost  sight 
of  and  it  became  possible  to  proceed  without  giving  any  actual  notice 
whatsoever.  By  ttiis  practice,  which  is  still  retained  in  whole  or  in 
part  in  some  of  the  states,  the  sheriff  or  other  officer  charged  with  the 
duty  of  serving  and  returning  the  writ  might  on  the  return  day 
return  "scire  feci,"  or,  in  other  words,  that  he  had  warned  the  parties, 
or  "nihil,"  that  the  parties  had  nothing  by  which  he  could  warn  them. 
Upon  the  latter  return  being  made,  the  party  prosecuting  the  proceed- 
ing might  sue  out  an  alias  and  place  it  in  the  hands  of  the  same  officer, 
who,  on  its  return  day,  might  also  again  return  ''nihil."  These  two 
returns  of  nihil  had  the  same  effect  as  one  return  of  scire  feci,  and  a 
judgment  might  be  thereon  entered  as  if  the  writ  had  been  actually 
served.'*  In  some  jurisdictions  it  has  been  the  practice  to  take  judg- 
ment by  default  after  only  one  return  of  "nihil,"  as  in  the  English 
court  of  common  pleas.**  "Where,  however,  the  service  was  made  in 
this  manner  and  the  parties  remained  without  actual  notice,  they 
might  be  relieved  from  a  judgment  subsequently  entered  on  such 
service  either  by  motion  or  audita  querela.**  Constructive  service  of 
the  writ  by  two  returns  of  nihil  or  not  found  is  effectual  only  against 
those  persons  who  are  named  in  the  writ  And  to  a  writ  against  heirs 
and  terre  tenants,  the  sheriff  returns  either  that  there  are  none,  or 
that  he  has  warned  them  to  appear;  in  the  latter  case,  if  the  writ  be 

7.  Note:  122  A.  8.  R.  93,  94.  618,  16  S.  Ct  1159,  41  U.  8.  (L.  ed.) 

8.  Note:  94  Am.  Dec  236.  284;  Warren  v.  State,  19  Ark.  214,  68 

9.  Burrows  v.  Heysham,  1  Dall.  133,  Am.  Dee.  214;  Hartman  v.  Ogbom,  54 
1  U.  S.  (L.  ed.)  69}  Johnson  v.  Pro-  Pa.  St.  120,  93  Am.  Dec.  670;  Ingram 
vindal  Ins.  Co.,  12  Mich.  216,  86  Am.  v.  Belk,  2  Strob.  L.  (S.  C.)  207,  47 
Dec  49  Am  Dec  691 

Notee:  94  Am.  Dec.  242;  122  A.  S.     Notes:  94  Am.  Dec.  237;  122  A.  S. 

R.  96  et  seq.  R.  98  et  seq;  37  L.aA.(N.S.)  1162. 

Generally   as  to   amendments   of     12.  Ingram  v.  Belk,  2  Strob.  L.  (S. 

pleadings,  see  Plsadino,  vol.  21,  p.  C.)  207,  47  Am.  Dec.  591. 


572  et  seq. 

10.  Note:  122  A.  8.  B.  97. 

11.  Brown  v.  Wygant,  163  U.  S. 


13.  Notes:  94  Am.  Deo.  237;  122  A. 
S.  R.  99;  37  L.R.A.(N.S.)  1163. 
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general  against  the  terre  tenants  without  naming  them,  the  sheriff 
should  return  that  he  has  warned  certain  persons,  describinf;  them, 
being  tenants  of  all  the  lands  in  his  bailiwick,  or  certain  persons  ten- 
ants of  certain  lands,  and  that  there  are  no  others.**  In  many  of 
the  states  where  the  writ  of  scire  facias  is  still  in  use  the  methods  of 
service  have  been  modified  by  statutes,  the  general  tendency  of  which 
is  to  require  personal  service,  by  directing  the  writ  to  be  served  in  the 
same  manner  as  a  summona.'*  In  some  states,  however,  jurisdiction 
to  revive  a  judgment  against  nonresidwits  without  personal  service 
has  been  conferred  by  statute.^*  And  where  the  defendant  in  an 
action  was  personally  served  and  suffered  default,  being  at  the  time 
subject  to  the  jurisdiction  of  the  court,  and  subsequently  a  writ  of 
scire  fadas  was  issued  to  give  effect  to  such  judgment,  and  served 
upon  him,  by  leaving  it  at  his  last  place  of  abode,  he  having  in  the 
meantime  removed  out  of  the  jurisdiction  of  the  court,  it  was  held 
that  such  service  was  sufficient  to  give  the  court  jurisdiction  of  the 
defendant  in  such  scire  facias  proceeding.^'  Where  the  mode  of 
swvice  is  prescribed  by  statute,  such  mode  must  be  substantially  and 
according  to  some  decisions  strictly  pursued.^^  The  writ  of  scire 
facias  must  be  returned  to  the  court  whence  it  issued,  which  is  ordi- 
narily the  court  wherein  the  judgment  was  rendered,  if  the  writ  is 
on  a  judgment,  or  the  court  in  which  the  record  is  filed,  if  the  pro- 
ceeding is  based  on  a  record  other  than  a  judgment"*  The  return, 
when  made,  must  ^ow  the  service  of  the  writ  within  the  time  and  in 
the  manner  permitted  by  law  and  failing  to  do  this  will  not  support  a 
judgment  by  default**  But  the  acknowledgment  of  the  service  of 
the  writ  signed  by  the  party  is  equivalent  in  effect  to  a  return  show- 
ing all  the  facts  required  to  constitute  a  valid  service.^  The  general 
rule  is  that  the  sheriff's  return  to  a  scire  facias  cannot  be  contro- 
verted, but  if  it  be  false,  an  action  lies  against  the  sheriff  who  made 
it*   The  return  to  a  writ  of  scire  facias  seems  to  be  amendable  to 

14.  Chahoon  v.  Hollenbeek,  16  Serg.  vol.  21,  p.  1279  et  seq. 
ft  B.  (Pa.)  425,  16  Am.  Dee.  687.         18.  Notes:  122  A.  S.  R.  100;  37 

Notes:  94  Am.  Dec  237,  238;  122  L.R.A.(N.S.)  1162. 
A.  S.  a  90.  19.  Ingram  v.  Belk,  2  Strob.  L.  (S. 

U.  Notes:  04  Am.  Dec  238;  122  A.  C.)  207,  47  Am.  Dec  591. 
8.  R.  99  et  seq;  37  L.RJL(N.S.)  1163     Notes:  94  Am.  Dec  238;  122  A.  S. 
flt  seq.    Qenerally  as  to  service  of  R.  101. 
pnwen,  see  Pbocebs,  voL  21,  p-  1269     And  see  supra,  par.  14. 
fltseq.  20.  Note:  122  A.  S.  R.  102. 

16.  Waldstein  T.  Willianu,  101  Ark.  1.  Draper  v.  Biyson,  17  Mo.  71,  67 
404,  142  S.  W.  834,  37  L.R.A.(N.S.)  Am.  Dec.  257. 

1182  and  note  2.  Blvtbe  v.  Richards,  10  Serg^  &  R. 

17.  Adams  r.  Rowe,  11  He  80,  25  (Pa.)  261,  13  Am.  Dec.  672.  Oenei^ 
Am.  Dec  288.  For  a  full  diseossion  of  ally  as  to  the  conclusiveness  of  re- 
thtt  snbjeet  of  substituted  service  and  turns,  see  PbOCEss,  toL  21,  p.  1321  tt 
•eniee  by  pnblieation,  see  FBOciss,  seq. 
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the  same  extent  aa  a  return  to  any  other  writ*  If  the  defendant 
wishes  to  challenge  the  sufficiency  of  the  return  he  does  so  by  motion 
to  quash  the  writ.^ 

21.  Pleadings  on  Behalf  .of  Defendant;  Matters  Available  as  De- 
fense.— As  a  scire  facias  serves  the  purpose  both  of  the  complaint  and 
petition  and  of  process,  the  defendant,  if  he  deares  to  avoid  judg- 
ment against  him,  must  make  some  answer  or  response  to  the  writ. 
Failing  to  do  this,  its  averments  may  be  taken  as  confessed,  and  judg- 
ment entei^d  thereon.*  Treating  the  writ  as  a  petition  or  declaration, 
its  sufficiency  may  be  questioned  by  the  defendant,  as  in  the  case  of 
other  petitions,  by  demurrer.*  There  are  irregularities  which  m^y 
be  available  on  motion  to  quash  the  writ  and  it  is  possible  for  some 
of  such  irregularities  to  be  of  so  serious  a  character  as  to  be  made 
available  on  motion  in  arrest  of  judgment.^  But  all  objections  to 
the  granting  of  judgment  on  the  writ  and  involving  questions  of 
fact  must  be  presented  by  plea  or  answer.*  The  defendant  may  plead 
either  in  bar  or  in  abatement'  The  usual  pleas  are  nul  tiel  record, 
payment,  release  and  accord  and  satisfaction.'®  If  Uie  defendant 
wishes  to  deny  the  existence  of  the  judgment  or  other  record  as  al- 
leged, the  proper  plea  is  nul  tiel  record.  This  puts  in  issue  the 
existence  of  the  judgment  or  other  record  and  enables  the  defendant 
to  take  advantage  of  any  variance  between  the  record  alleged  and  that 
sought  to  be  proved.^^  It  also  puts  in  issue  the  fact  whether  the 
defendant  received  notice  of  the  proceeding.**  The  defenses  to  a 
scire  facias  or  the  statutory  substitute  therefor  are  limited,  and  if  the 
court  pronouncing  the  original  judgment  had  jurisdiction,  no  defense 
can  be  made  that  might  have  been  made  in  the  original  action.**  The 

5.  Generally  as  to  amendment  of  re-  10.  Burton  v.  Willin,  0  Hoiut. 
turns,  aee  Process,  vol.  21,  p.  1326  et  (Del.)  522,  22  A.  S.  B.  363. 

seq.  Note:  122  A.  S.  R.  105. 

4.  Note:  122  A.  S.  R.  102.  11.  Note:  122  A.  S.  R.  103. 

6.  Note:  122  A.  S.  R.  91.  12.  Note:  94  Am.  Dec.  241. 

6.  Notes:  94  Am.  Dec.  235;  122  A.  13.  Smith  v.  Eaton,  36  Me.  298,  58 
S.  R.  91, 103.  And  see  Plbadino,  voL  Am.  Dec.  746;  Shapp  v.  Hoffman,  72 
21,  p.  504  et  seq.  Md.  359,  20  AU.  6,  20  A.  S.  R.  476; 

7.  Note :  122  A.  S.  R.  91, 103.  Gen-  Flint  v.  Sheldon,  13  Mass.  443,  7  Am. 
erally  as  to  the  propriety  of  a  motion  Dec.  162;  Haupt  r.  Barton,  21  Mont, 
in  arrest  of  judgment,  see  JuDOHEHTTB,  672,  55  Pac.  110,  69  A.  S.  R.  698: 
vol.  15,  p.  682  et  seq-  Blythe  v.  Richards,  10  Serg.  &  B. 

8.  Notes:  94  Am.  Dee.  241  et  aeq.;  (Pa.)  261,  13  Am.  Dec  672;  Lauer  r. 
122  A.  S.  R.  91,  W.  Ketner,  162  Pa.  St.  265,  29  Atl.  90S, 

9.  Note:  122  A.  S.  R.  103.  Gen-  42  A.  S.  R.  833  and  note;  Baxter  v. 
erally  as  to  pleas  in  abatement,  see  Dear,  24  Tex.  17,  76  Am.  Dec.  89  and 
Abatement  and  Revival,  vol.  1,  p.  note;  May  v.  State  Bank,  2  Rob. 
50  et  seq.;  Pleading,  vol.  21,  p.  539  et  (Va.)  56,  40  Am.  Dee.  726.  - 

seq.  As  to  the  nature  and  propriety  of     Notes:  94  Am.  Dee.  239;  122  A.  8. 
pleas  in  bar,  see  Pleading,  vol.  21,  p.  R.  104  et  seq. 
546  et  seq.  And  see  Judquekts,  vol  16,  p. 

680 


Digitized  by 


SCIRE  FACUS 


same  rule  is  applicable  to  a  second  scire  facias.  As  to  matters  exist- 
ing before  the  judgment  on  the  first  scire  facias  was  entered,  that 
judgment  is  conclusive.'*  The  only  question  to  be  determined  in  a 
proceeding  by  scire  facias  to  revive  a  judgment  is  whether  the  plain- 
tiff has  a  right,  as  against  the  defendant,  to  have  the  judgment  exe- 
cuted.^'  The  writ  of  scire  facias  is  not  a  substitute  for  the  action  of 
debt  on  the  judgment,  but  is  an  independent,  concurrent  remedy, 
nnd  until  the  debt  evidenced  by  the  judgment  has  been  satisfied,  the 
plaintiff  may  prosecute  his  action  of  debt  and  his  proceeding  by  scire 
faoias  at  the  same  time,  and  the  pendency  of  one  is  no  defense  against 
the  other.'*  Nor  can  the  statute  of  limitations  in  regard  to  actions 
on  judgments  be  pleaded  to  a  scire  facias  to  revive  a  judgment.'^  It 
has  been  held  that  the  writ  of  scire  facias,  though  in  a  certain  sense 
-an  action  because  it  may  be  pleaded  to,  is  not  the  kind  of  action  con- 
temj>Iat€d  in  the  statutes  of  set-ofif,**  and  a  counterclaim  is  not  avail- 
able as  a  defense  unless  it  has  been  reduced  to  judgment.'*  There  is, 
however,  authority  to  the  effect  that  where  a  plaintiff  has  failed  to 
perform  that  which  was  the  consideration  of  the  judgment  in  the 
original  action,  such  failute  may  be  set  up  as  an  equitable  defense.*'* 
Aa  in  other  cases  involving  attempted  attacks  on  the  jurisdiction  of 
the  courts  there  is  a  conflict  of  opinion  whether  want  of  it  may  be 
proved  in  opposition  to  the  implied  findings  or  express  recitals  upon 
the  subject  contained  in  the  record.  But  the  better  view  would  seem 
to  be  that  where  there  is  some  ground  for  avoiding  a.  judgment  by  a 
motion  in  that  action  or  by  some  independent  proceeding,  such  mo- 
tion or  proceeding  should  be  resorted  to,  and  that  the  question  can- 
not be  litigated  on  a  scire  facias.'  If  the  record  affirmatively  shows 
jurisdiction,  such  showing  cannot  be  disproved.*  Hence  it  has  been 
held  that  a  denial  of  the  service  of  the  writ  cannot  be  asserted  as  a 
defense  to  the  scire  facias,  for  it  is  a  collateral  attack  by  evidenoe 
aliunde  against  a  record  that  discloses  a  valid  service.*  There  is  no 

14.  Dickson  v.  Wilkinson,  3  How.  19.  Note:  122  A.  S.  R.  105.  And 

57,  11  U.  8.  (L.  ed.)  491;  Lauer  v.  see  Set-opt  and  CouNTfiBCLAllc,  post 

Ketner.  162  Pa.  St.  265,  29  Atl.  908,  20.  Note:  94  Am.  Dec.  240. 

42  A.  S.  R.  833  and  note.  1.  Note:  122  A.  S.  R.  106.  For 

16.  Eau  Claire  Bank  v.  Reed,  232  a    full    discussion    of    the  snbject 

111.  238,  83  N.  E.  820, 122  A.  S.  R.  66;  of  collateral  attack  on  judgments,  see 

Haupt  V.  Burton,  21  Mont.  572,  55  Judgments,  vol.  15,  p.  841  et  seq. 


16,  Drennen  t.  Dunn,  166  Ala.  213,  Am.  Dec.  244  and  note;  Eau  Claire 
52  So.  313. 139  A.  S.  R.  28;  Haupt  v.  Bank  v.  Reed,  232  111.  238,  83  N.  E. 
Burton,  21  Mont.  572,  55  Pae.  110,  69  820,  122  A.  S.  R  66  and  note;  Barber 


17.  Note:  94  Am.  Dee.  242.  And  Dec.  533;  May  v.  State  Bank.  2  Rob. 
see  LiuiTATiON  of  Actions,  vol.  17,  p.  (Va.)  56,  40  Am.  Dec.  726. 

721.  Notes:  94  Am.  Dec.  239;  122  A.  S. 

18.  Burton    v.    Willin,    6    Houst.  R.  106. 


Pac.  110,  69  A.  S.  R.  698. 


2.  Coit  v.  Haven,  30  Conn.  190,  79 


A.  S.  B.  698. 


V.  Chandler,  17  Pa.  St.  48,  55  Am. 


(Del.)  522,  22  A.  S.  R.  363. 


3.  Coit  T.  Haven,  30  Conn.  190,  79 
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doubt,  however,  that,  if  the  want  of  jurisdiction  is  evident  on  the  face 
of  the  record,  it  may  be  urged  as  a  defense.*  There  are  oases  which 
declare  in  general  terms  that  terre  tenants  and  other  strangers  to  the 
judgment  may  falsify  it  for  fraud  or  irregularity  in  its  rendition. 
But  it  would  seem  that  the  doctrine  of  these  decisions  must  be  limited 
to  strangers  that  were  prejudiced  when  the  original  judgment  was 
entered.  For  if  the  defendant  cannot  attack  the  judgment  collater- 
ally, he  cannot  transmit  to  others  a  right  that  he  does  not  possess.' 

22.  Right  to  Jury  Triat — On  principle,  ihe  issues  presented  in  a 
proceeding  by  scire  facias  must  be  triable  in  the  same  manner  aa 
like  issues  presented  in  other  proceeding  at  law,  and  that  the  par- 
ties are  entitled  to  the  trial  of  issues  of  fact  before  a  jury,  if  either 
so  demands,  is  generally  conceded."  It  is  held,  however,  that  the  de- 
fendant in  scire  facias  is  not  entitled  to  a  jury  trial  on  the  issue  of 
nul  tiel  record.  Such  issue  is  triable  by  the  court  and  must  be  detei^ 
mined  by  it  from  an  inspection  of  the  record  itself.' 


23.  In  General. — A  scire  facias  or  the  statutory  substitute  therefor, 
being  a  proceeding  for  the  enforcement  of  a  judgment  or  of  a  record 
having  the  effect  of  a  judgment,"  the  usual  form  of  the  judgment  in 
such  proceeding  is  that  the  plaintiff  have  execution  for  the  judgment 
or  other  record  mentioned  in  the  scire  facias  and  for  costs.*  As  a 
general  rule  interest  cannot  be  added.  The  amount  of  the  original 
judgment  should  remain  unchanged  and  it  is  erroneous  to  render  a 

Am.  Dec.  244  sod  not«;  Eaa  Claire  820,  122  A.  S.  R.  66  and  note;  Hanpt 
Bank  v.  Reed,  232  111.  238,  83  N.  E.  v.  Burton,  21  Mont.  672,  55  Pac  110, 
820,  122  A.  S.  R.  66  and  note.  69  A  S.  R.  698;  Ingram  v.  Belk,  2 

4.  Enewold  v.  Olsen,  39  Neb.  59,  67  Strob.  L.  (S.  C.)  207,  47  Am.  Dec 
N.  W.  765,  42  A.  S.  R.  557,  22  L.R.A.  591. 

573.  And  see  generally.  Judgments,  Notes:  94  Am.  Deo.  244;  122  A  S. 
vol.  16,  p.  895  et  seq.  R.  109. 

6.  Note:  122  A.  S.  R.  104  et  seq.        In  Ban  Claire  Bank  v.  Reed,  232  HL 

6.  Note:  122  A.  S.  R.  108.  And  see  238,  83  N.  E.  820,  122  A  S.  R.  66, 
generally,  Juby,  vol.  16,  p.  183  et  seq.  it  waa  held  that  while  the  proper  ju<te- 

7.  Moody  V.  Muscogee  Mfg.  Co.,  1^  ment  in  scire  facias  is  that  the  plaintiff 
Ga.  721,  68  S.  E.  604,  20  Ann.  Cas.  have  erecntion  of  the  judgment  de- 
301;  Eau  Claire  Bank  v.  Reed,  232  scribed  in  the  writ,  a  judgment  that 
in.  238,  83  N.  £.  820,  122  A.  S.  R.  the  original  judgment  be  revived  and 
66  and  note.  stand  in  full  force  and  efleet  as  of 

8.  See  supra,  par.  1.  the  date  of  the  rendition  thereof,  and 

9.  Owens  v.  Henry,  161  V.  S.  642,  that  the  plaintiff  have  execution 
16  S.  Ct.  693,  40  n.  S.  (L.  ed.)  837;  against  the  defendant  for  such  jndg- 
Drennen  v.  Dunn,  166  Ala.  213,  52  ment  together  with  the  costs  of  the 
So.  313,  139  A.  S.  R.  28;  Eau  Claire  original  action  and  this  action,  is  not 
Bank  v.  Reed,  232  IlL  238,  83  N.  £.  improper  in  form. 


V.  Judgment- 
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new  judgment  quod  recuperet  for  the  debt,  costs  and  damages.^*  In 
Pennsylvania,  however,  it  is  held  that  a  scire  facias  is  so  far  a  substi- 
tute for  an  action  of  debt  elsewhere  that  the  judgment  should  be 
quod  recuperet  instead  of  a  bare  award  of  execution.'^  Biit  even 
in  that  state,  the  scire  facias  judgment  is  merely  the  continuation 
of  the  original  one  and  is  not  a  new  and  distinct  judgment  The 
practice  there  originally  seems  to  have  been  the  same  as  that  in  Eng- 
land and  the  entry  of  a  judgment  quod  recuperet  is  regarded  as  a 
departure  from  Uiat  practice.'*  A  judgment  for  a  sum  less  than 
the  original  judgment>  reason  of  payments  on  account  thereof,  is 
not  void  as  creating  a  new  judgment,  nor  by  reason  of  the  variance 
in  amount  from  the  original  judgment^*  And  where  a  verdict  is 
rendered  on  a  scire  facias  sued  out  for  the  use  of  one  having  a  limited 
interest  in  the  judgment,  it  is  error  to  enter  judgment  thereon  for  the 
whole  amount  of  ^e  original  judgment.  It  should  be  for  the  amount 
found  by  the  jury  to  be  the  interest  of  the  equitable  plaintiff  therein; 
for  as  against  other  parties  the  defendants  may  have  a  good  defense.'^ 
It  is  generally  held  that  the  execution  should  be  issued  on  ihe  origi- 
nal  judgment  and  not  on  the  judgment  in  the  scire  facias  proceed- 
ing;but  in  some  jurisdictions  the  execution  issues  on  the  judg- 
ment in  the  scire  facias  proceeding,  this  being  regarded  as  a  new  judg- 
ment and  the  only  judgment  on  which  execution  can  be  issued.** 

24.  Conclusiveness. — If  an  answer  is  filed  in  scire  facias  proceed- 
ings and  the  issues  presented  by  it  are  tried,  the  findings  and  judg- 
ment thereon  are  res  judicata  to  the  same  extent  as  the  findings  and 
judgment  in  any  other  controversy.  Hence,  if  the  defendant  pleads 
that  the  judgment  has  been  satisfied,  or  that  he  has  been  released 
therefrom,  and  judgment  is  entered  against  him,  he  is  estopped  from 
again  contending  that  the  original  judgment  had  been  paid  or  that 
he  had  been  released  therefrom  before  such  revivor.'^  A  default 
admits  the  truth  of  the  averments  in  the  writ  and  terre  tenants  are 
concluded  thereby.'*  And  a  judgment  on  a  scire  facias  reviving  a 

• 

10.  Ingram  v.  Belk,  2  Strob.  L.  16.  Rice  v.  Ifoore,  48  Kan.  590,  30 
(S.  C.)  207,  47  Am.  Dec.  591.  Pac.  10,  30  A.  S.  R.  318  and  note. 

Note:  94  Am.  Dee.  244  et  seq.  16  L.R.A.  198;  Irwin  v.  Nixon,  11  Pa. 

11.  Owens  T.  Henry,  161  U.  S.  642.  St.  419,  61  Am.  Dec  569. 

16  S.  Ct.  693,  40  U.  S.  (L.  ed.)  837;  Notes:  94  Am.  Dee.  246;  122  A.  S. 

In  re  Dougherty,  9  Watts  &  S.  (Pa.)  R.  110,  113. 

189,  42  Am.  Dec.  326;  Irwin  v.  Nixon,  16.  Wright  v.  Ryland,  92  Md.  645, 

U  Pa.  St.  419,  61  Am.  Dec.  559.  48  Atl.  163,  49  Atl.  1009,  53  L.RA.. 

Notes:  94  Am.  Dee.  245;  122  A.  S.  702  and  note. 

B.  72,  110.  17.  Note:  122  A.  8.  R.  110  et  seq. 

12.  Irwin  v.  l^on,  11  Pa.  St  419,  For  a  fall  disenssion  of  the  doctrine 
61  Am.  Dec.  559.  of  res  judicata,  see  Judgvxnts,  toL 

18.  Maxwell  v.  Leeaon,  60  W.  Va.  15,  p.  949  et  seq. 

361,  40  S.  E.  420,  88  A.  S.  B.  875.  18.  Note:  94  Am.  Dec.  2il6. 
14.  Note:  94  Am.  Dee.  246. 
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judgment  is  conclusive  against  innocent  purchasers  as  to  the  existence 
of  the  debt,  although  the  original  judgment  had  in  fact  been  satisHed, 
and  tlie  judgment  reviving  it  had  been  confessed  by  an  attorney 
without  authority.*'  A  judgment  of  revivor  is  impliedly^  at  least,  an 
adjudication  that  there  is  a  judgment  to  be  revived,  and  that  it  is 
proper  to  issue  execution  thereon.  Nevertheless,  it  is  doubtful  whether 
it  does  establish  a  pre-existing  valid  judgment,  or  is  anything  more 
than  permission  to  issue  execution  on  that  judgment  with  like  effect 
as  if  it  had  been  issued  before  there  was  any  necessity  to  apply  for  the 
writ,  and  it  has  been  held  that  if  the  original  judgment  is  void  on  its 
face,  or  appears  to  be  so  by  the  record  or  judgment  roll,  this  objection 
may  be  urged  after  its  revival  by  scire  facias.™  An  irregular  or 
erroneous  scire  facias,  like  an  irregular  or  erroneous  execution,  is 
voidable  but  not  void.  If  the  irregularity  is  not  taken  advantage  of 
in  some  appropriate  method,  the  judgment  of  revivor  is  valid.  It 
cannot  be  collaterally  assailed,  and  will  support  title  derived  from  an 
execution  issued  by  its  authority.* 

25.  Effect  on  Lien  of  Original  Judgment. — ^It  is  the  generally  ac- 
cepted view  that  the  judgment  on  a  scire  facias  is  not  a  new  judgment 
giving  vitality  only  from  that  time,  but  is  a  revival  of  the  original 
judgment,  continuing  the  vitality  of  the  original  judgment,  with  all 
its  incidents,  from  the  time  of  its  rendition,*  so  that  a  judgment 
revived  by  a  scire  facias  is  a  continuous  lien  from  the  date  of  its 
entry.*  This  is  held  to  be  true  even  in  those  jurisdictions  that  regard 
the  scire  facias  proceeding  to  revive  a  judgment  as  equivalent  to  an 
action  of  debt  on  that  judgment  and  award  a  new  judgment  quod 
recuperet.*  If  the  writ  is  issued  before  the  lien  expires,  although  the 
judgment  is  entered  afterward,  the  lien  is  unbroken,  for  the  judgment 
relates  back  to  the  issuance  of  the  writ,*  and  it  has  been  held  that  a 
judgment  revived  within  the  statutory  period  after  its  active  energy 
has  expired  has,  upon  its  revival,  a  continuous  lien  from  Uie  date  of 

19.  Irwin  t.  Kixon,  11  Pa.  St.  419,  St.  419,  51  Am.  Dec.  559  and  note; 


1.  Draper  v.  Bryson,  17  Mo.  71,  57  And  see  Eau  Claire  Bank  v.  Reed,  232 
Am.  Dec.  257  and  note;  Jackson  v.  III.  238,  83  N.  £.  820,  122  A.  S.  R.  66 
Delancey,  13  Johns.  (N.  Y.)  536,  7  and  note. 

Am.  Dec.  403;  Ingram  r.  Belk,  2  3.  Yemer  v.  Bookman,  53  S.  C.  398. 

Strob.  L.  (S.  C.)  207,  47  Am.  Dee.  31  S.  E.  283,  69  A.  S.  R.  870  and 

591.  note. 

Notes:  94  Am.  Dec.  245;  122  A.  S.  4.  In  re  Dougherty,  9  Watts  &  S. 

R.  113.  (Pa.)  189,  42  Am.  Dec.  326;  Irwin  v. 

Generally  as  to  the  conclnsivenesa  of  Nixon,  11  Pal  St.  419,  61  Am.  Dee. 

an  irregular  or  erroneous  judgment,  559. 

see  Judgments,  vol.  15,  p.  957.  B.  Waldatein  v.  Williams,  101  Ark. 

2.  Rice  V.  Moore,  48  Kan.  590,  30  404,  142  S.  W.  834,  37  L.R.A.(N.S.) 
Pae.  10,  30  A.  S.  R.  318  and  note,  16  1162. 

L.R.A.  198;  Irwin  v.  Nixon,  11  Pa. 


51  Am.  Dec.  659. 
20.  Note:  122  A.  S.  R.  111. 


Vemer  v.  Bookman,  53  S.  C.  398,  31 
S.  E.  283,  69  A.  S.  R.  870  and  note- 


684 


24  R.  C.  L. 


SCIRE  FACIAS 


126 


ita  entry,  and  preaervee  its  rank  of  priority  as  against  all  liens  existing 
against  the  judgment  debtor  during  the  period  of  ita  original  active 
energy.'  The  lien  of  a  judgment  tlius  revived  within  ^e  time  al- 
lowed by  statutej  after  its  expiration  by  limitation,  cannot,  however, 
relate  back  so  as  to  defeat  the  title  of  a  bona  fide  purchaser  of  the 
debtor's  property  between  the  date  when  the  original  judgment  lien 
expired  by  limitation  and  the  revival  thereof.^  In  some  statea  the 
doctrine  obtains  that  the  lien  of  the  original  judgment  is  terminated 
and  that  it  is  merged  in  the  judgment  on  the  scire  facias,  and  that  one 
not  a  party  to  the  new  proceeding  is  relieved  of  the  original  lien.^ 
But  this  view  bus  not  found  favor  with  many  courts,  the  better 
opinion  being  that  the  original  judgment  is  not  extinguished  by  the 
second  because  one  judgment  cannot  extinguish  another  of  equal 
nature  and  degree.* 

6.  Yerner  t.  Bookman,  53  S.  C.  398,  8.  Wright  v.  Ryland,  92  Md.  645, 
31  S.  E.  283,  69  A.  S.  R.  870.  '48  AtL  163,  49  AU.  1009,  53  L.R.A. 

7.  Woodward  v.  Woodward,  39  S.  702  and  note. 

C.  259,  17  S.  E.  638,  39  A.  S,  R.  716  9.  Note:  53  L.R.A.  703  et  seq. 

and  note;  Vem'er  t. -Bookman,  53  S.  Generally  as  to  the  merger  of  a  judg- 

G.  398,  31  S.  E.  283,  69  A.  S.  R.  870  ment  in  a  later  judgment  based  there- 

and  note.    And  see  Judousnts,  voL  on,  see  Jdsohento,  toL  16,  p.  791. 
15,  p.  835w 
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I.  iNTRODtlCTOBY 

1.  Scope  of  Article^ — ^This  article  is  intended  as  ft  general  Ireatineiil 

of  the  subject  of  seals,  including  their  definition,  history  and  present 
use;  their  form  and  sufficiency,  both  at  common  law  and  under 
statute ;  and  their  force  and  effect.  No  attempt  is  here  made  to  discuss 
exhaustively  the  use  of  seals  and  the  efifect  thereof,  in  the  case  of 
speciiic  instruments  or  by  particular  persons  or  classes  of  persons,  in 
6o  f ar  as  these  matters  are  necessarily  embraced  in  the  scope  of  the 
various  article  in  this  work  relating  to  such  instruments  or  persons.^ 

1.  See  for  instance  Acenowledo-  zavcb,  vol.  3,  p.  36;  Bills  and  Notbs, 
iCEirrs,  voL  1,  pp.  261,  279  et  seq.;  vol.  3,  p.  922;  Bonds,  vol.  4,  p.  47  et 
AxHTTTTiBS,  vol.  2,  p.  2;  AsBiQKUKNTS,  seq.;  CoxmuoTS,  yfA,  6,  pp.  642,  651, 
vol.  2,  p.  615;  Bail  and  Rscogni-  923;  Cobfoutiohs,  vol.  7,  pp.  136- 
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Nor  does  this  Article  include  a  consideration  of  the  liability  of  a  public 
officer  or  agent  contracting  under  his  seal,  but  for  the  use  of  the 
government ;  *  the  power  of  agents  generally  to  bind  their  principals 
by  the  execution  of  deeds  or  contracts  under  seal;  *  the  power  of  one 
partner  to  bind  the  firm  or  the  other  partners  by  sealed  instruments;  * 
or  the  authority  of  officers  or  agents  of  corporations  to  affix  the  cor- 
porate seal  to  an  instrument.*  Tte  effect  of  filling  blanks  in  sealed 
instruments  is  also  left  for  treatment  elsewhere  in  this  work  *  as  is 
the  question  as  to  who  may  enforce  instruments  under  seal,  and  the 
manner  of  such  enforcement.^ 

2.  Definition  and  History. — A  seal  is  an  impression  made  by  means 
of  an  instrument  or  device,  such  as  an  engraved  metallic  plate  or 
stone,  on  wax  or  wafer  affixed  to  an  instrument,  or  directly  upon  the 
instrument  itself.  At  common  law  and  in  early  times  the  impression 
was  on  wax  or  some  other  tenacious  substance  capable  of  receiving 
and  retaining  it;  ^  and  this  form  has  to  some  extent  been  retained  up 
to  the  present  time.'  The  tendency,  however,  has  been  greatly  to 
modify  and  simplify  the  form,  so  that  now  an  impression  upon  paper 
and  even  a  mere  scrawl  or  scroll  has  generally  come  to  be  recognized 
as  a  sufficient  private  seal.*'  Seals  are  of  the  most  remote  antiquity 
and  were  originally  derived  from  the  nations  of  the  far  East.  From 
the  East  their  use  passed  to  Greece  and  thence  to  Rome  and  has  been 
common  in  all  the  European  states  from  the  earliest  period.  Seals 
did  not,  however,  come  into  general  use  in  England  until  after  or 
about  the  time  of  the  Conquest,*'  and  are  supposed  to  have  been  intro- 
duced by  the  Normans.  They  were  used  in  fact  as  a  signatura,  at  a 
time  when  each  man  had  his  signet,  and  a  certain  coat  of  arms  or 
engraving  on  it  designated  the  individual."  Their  use  among  all 
classes  became  general  and  continued  so  until  the  revival  of  learning 
and  the  di£ti»ion  of  writing  rendered  them  of  less  use.   They  con- 

138,  151,  422,  540,  632,  668;  CovB-  ments,  vol.  1,  p.  1009  et  seq. 

NANTs,  vol.  7,  p.  1084;  Deeds,  vol.  8,  7,  See  Assumpsit,  vol.  2,  p.  743  et 

pp.  939,  959,  968;  Evidence,  vol.  10,  seq;  Bonds,  vol.  4,  p.  64  et  seq;  Con- 

p.  1055  et  seq ;  Landlord  AND  Tenant,  tractts,  vol.  6,  p.  881  et  seq;  Covb- 

vol.  16,  p.  563;  Mortgages,  vol.  19,  nants,  vol.  7,  p.  1193;  Deeds,  vol.  8, 

pp.  274,  278,  415;  Municipal  Corpo-  p.  1126  et  seq.;  Pleading,  vol.  21,  p. 

rations,  vol.  19,  pp.  689,  1027,  1059;  565;  Specific  Perpormance. 

Notary  Public,  vol.  20,  p.  328;  R»-  8.  Cromwell  v.  Tate,  7  Leigh  (Va.) 

lease,  vol.  23,  p.  373.  301,  30  Am.  Dec.  506. 

2-  See  Public 'OmcKRS,  vol.  22,  p.  Note:  50  A.  S.  R.  156. 

475  et  seq.  9.  Perrine  v.  Cheeseman,  11  N.  J. 

3.  See  Prinoipal  and  Agent,  vol.  L.  174, 19  Am.  Dec.  388. 
21,  pp.  820,  857,  880,  892.  10.  See  infra,  par.  5. 

4.  See  Pabtnbbship,  vol.  20,  p.  895  11.  Conine  v.  Junction,  etc.,  R.  Co., 
et  seq.  3  Houst.  (Del.)  288,  89  Am.  Dec.  230. 

6.  See  Corporations,  vol.  7,  p.  632.  12.  Cromwell  v.  Tate,  7  Leigh  (Va.) 
6.  See    Alieration    or    Ihstrtj-  301,  30  Am.  Deo.  606. 
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tinued,  however,  to  be  used  to  authenticate  charters  and  other  instru- 
ments and  that  use  has  continued  to  the  preset  time.   One  of  the 

most  important  and  long  standing  uses  of  the  seal  has  been  as  a 
symbol  of  sovereignty  and  they  are  used  generally  by  civilized  states 
in  this  significance.  The  dignity  of  great  seals,  symbolizing  supreme 
authority,  has  been  guarded  in  many  of  the  states  of  this  country 
through  legislation  prohibiting  their  use  for  advertising  or  commenoal 
purposes,  and  such  laws  have  generally  been  upheld.'*  All  superior 
courts  of  this  country  employ  seals  and  one  of  the  first  acts  of  the 
federal  supreme  court  upon  its  organization  was  to  adopt  a  seal  for 
itself  and  one  for  each  of  the  federal  circuit  courts.'* 

3.  Kinds;  Proof  of  Authenticity. — Seals  are  of  two  descriptions, 
th<»6  of  public  credit  and  those  of  private  credit."  The  former  are 
such  as  are  kept  and  used  by  public  authority,**  and  embrace  the 
seals  of  the  king  and  of  his  ancient  and  public  courts  of  justice,  the 
great  seal  of  the  United  Kingdom,  the  great  seals  of  England,  Scot- 
land, and  Ireland,  respectively,"  and  the  seal  of  the  Corporation  of 
London.'*  These  are  evidence  in  themselves,  without  any  corroborat- 
ing testimony."  In  England  there  are  also  numerous  statutes  relat- 
ing to  public  bodies,  whose  seals  are  expressly  made  admissible  in 
evidence,  without  proof  of  their  genuineness,  or  of  the  authority  to 
employ  the  seal.'**  In  the  United  States  the  great  seal  of  a  state  and 
that  of  the  federal  government  proves  itself,  as  do  the  seals  of  foreign 
and  domestic  courts,'  and  of  certain  public  officers,  such  as  notaries 
public,  both  foreign  and  domestic,  of  which  the  courts  take  judicial 
notice.*  Of  the  second  class,  or  seals  of  pnvate  credit,  are  Uiose  of 
private  persons  or  corporations,  which  ar«  not  evidence  of  themselves 
but  must  be  proved.* 

13.  Com.  T.  R.  I.  Sherman  Mfg.  Co.,  Slfl;  De  Sobry  v.  De  Laistre,  2  Bar. 
189  Mass.  76,  76  N.  £.  71,  4  Aim.  Cba  &  J.  (Md.)  191,  3  Am.  Dee.  635; 
268.  Gunn  v.  Peakes,  36  Minn.  177,  30  N. 

14.  Rules  of  Court,  1790,  2  Dall.  W.  466,  1  A.  S.  R.  661;  Lazier  v. 
(U-  S.)  309, 1  U.  S.  (L.  ed.)  432.         Westcott,  26  N.  Y.  146,  82  Am.  Dee. 

15.  Oen  V.  Vreelandt,  7  N.  J.  L.  404. 

352.  11  Am.  Dee.  551.  Notes:  4  L.R.A.  41;  11  Eng.  Rul. 

Note:  11  Eng.  Rnl.  Cas.  500.  Cas.  513. 

16.  Kirksey  v.  Bates,  7  Fort.  (Ala.)     And  see  Evidence,  vol.  10,  p.  1123 


18.  Doe  V.  Mason,  1  Esp.  63,  5  Rev.  tent  to  which  courts  will  take  judicial 
Rep.  718f  11  Eng.  Rul.  Cas.  508.         notice  of  the  seals  of  public  officers. 

19.  Den  v.  Vreelandti  7  N.  J.  L.  departments  and  institutions,  and 
352,  11  Am.  Dec  651;  Doe  t.  Uason,  domestic  and  foreign  courts,  see  Jtr- 
1  J^sp.  53,  5  Rev.  Rep.  718,  U  Eng.  dicial  Notice,  vol.  15,  pp.  1108.  1109; 
Rul.  Cas.  508  and  note.  Notart  Pubuc,  vol.  20,  pp.  337,  338; 

20.  Note:  11  Eng.  Rnl.  Gas.  510.     Corporatioks,  vol.  7,  p.  137. 

1.  Summer  v.  HitefaeU,  29  Fla.  179,  3.  Den  v.  Vreelandt,  7  N.  J.  L.  352. 
10  So.  562,  30  A.  S.  B.  106^  14  LiCA.  11  Am.  Dec.  651  and  note.    And  see 


529,  31  Am.  Dee.  722. 
17.  Note:  11  Eng.  Rul.  Cas.  509. 


et  seq. 

2.  For  a  full  discussion  of  the  eit- 
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4.  Necessity. — ^In  some  jurisdictioDS  the  use  of^  pnvate  seals  in 
written  contracts  or  other  instruments  formerly 'required  to  be  under 
seal  has  been  abolished,*  and  a  seal,  if  used,  does  not  affect  the  force, 
validity,  or  character  of  the  instiniment  or  in  any  way  change  its 
signifiGance  or  construction.*  Even  real  estate  may  be  conveyed  by 
an  instrument  without  a  seal,*  and  a  seal  is  not  essential  to  the 
validity  of  a  written  instrument  creating  and  containing  covenants.' 
Affixing  a  seal,  when  unnecessary  to  the  validi^  *of  an  instrument, 
does  not  vitiate  It,^  and  where  a  seal  is  not  required  or  where  it  has 
no  effect  it  may  be  disregarded.'  The  necessity  for  and  the  elTect 
of  the  omi^on  of  private  seals  to  evidence  corporate  acts  or  in  the 
case  of  particular  instruments^  in  tlioae  jurisdictions  where  the  use 
of  such  seals  has  not  been  abolished,  is  discussed  at  length  in  the 
appropriate  articles  in  this  work,'**  as  is  the  necessity  for  attestation 
of  judicial  process  by  the  seal  of  the  court  from  which  it  issues.'^  As 
to  whether  statutes  requiring  the  recording  of  instruments  c(mtem- 
plate  the  copying  of  the  inscription  of  public  official  seals  upon  the 
record  is  also  left  for  treatment  elsewhere  in  tiiis  work." 


Corporations,  vol.  7,  pp.  137,  138,  nay,  124  Ga.  929,  53  S.  E.  701,  110 

669,  670.  A.  S.  H.  215,  6  L.R.A.{N.S.)  436. 

4.  Pacific  Mnt.  L.  Ins.  Co.  v.  Webb,  And  see  Covenants,  vol.  7,  p.  1084. 
157  Fed.  155,  84  C.  C.  A.  603, 13  Ann.  8.  Pacific  Mut.  L.  Ins.  Co.  v.  Webb, 
Cas.  752;  Sonfield  v,  Thompson,  4S  157  Fed.  155,  84  C.  C.  A.  603,  13 
Ark.  46,  48  Am.  Rep.  49;  Mee  v.  Ann.  Cas.  752;  Edwards  v.  Dillon,  147 
Benedict,  98  Mich.  260,  57  N.  W.  175,  111.  14,  35  N.  B.  135,  37  A.  S.  R.  199 
39  A.  S.  R.  543,  22  L.R.A.  641;  Brown  and  note;  Price  v.  Alesander,  2  G. 
V.  Westerfield,  47  Neb.  399,  66  N.  W.  Greene,  (la.)  427,  52  Am.  Dec.  526; 
439,  53  A.  S.  R.  532;  Montgomery  v.  Schmertz  v.  Shreeve,  62  Pa.  St.  457, 
Dresher,  00  Neb.  632,  134  N.  W.  251,  1  Am.  Rep.  439;  Robinson  v.  Crowder, 
38  L.R.A.(N.S.)  423;  Karle  v.  Berry,  4  McCord  L.  (S.  C.)  519,  17  Am.  Deo. 
27  R,  I.  221,  61  Atl.  671,  8  Ann.  Caa.  762. 

875,  1  L.R.A.(N.S.)  867;  Sanger  v.  9.  Walsh  v.  Lennon,  98  III.  27,  38 

Warren,  91  Tei.  472,  44  S.  W.  477,  Am.  Rep.  75;  Edwards  v.  Dillon.  147 

66  A.  S.  R.  913;  McLeod  v.  Morrison,  111.  14,  35  N.  E.  135,  37  A.  S.  R. 

66  Wash.  683,  120  Pac.  528,  38  L.RA.  199;  Clarke  v.  Pierce,  215  Mass.  552, 

(N.S.)  783.   And  see  Contracts,  vol.  102  N.  E.  1094,  Ann.  Cas.  1914D  421; 

6,  p.  642;  Deem,  vol.  8,  p.  939  et  seq.  Deckard  v.  Case,  -5  Watts  fPa.)  22, 

5.  Pacific  Mut.  L.  Ins.  Co.  v.  Webb,  30  Am.  Dec.  287;  Mackay  v.  St.  Mary's 
157  Fed.  155,  84  C.  C.  A.  603,  13  Church,  15  R.  I.  121,  23  Atl.  108,  2 
Ann.  Cas.  752;  Fitzgerald  v.  Union  A.  S.  R.  881;  Robii.son  v.  Crowder, 
Stock  Yards  Co.,  89  Neb.  393,  131  N.  4  McCord  L.  (S.  C.)  519, 17  Am.  Dec. 
W.  612,  33  L.R.A.{N.S.)  983.  762. 

6.  Atlanta,  etc.,  R.  Co.  v.  McEinney,  Note:  37  A.  S.  R.  206. 

124  Ga.  929, 53  S.  £.  701, 110  A.  S.  B.  10.  See  cross  references  in  the  note 

215,  6  L.R.A.(N.S.)  436;  Pierson  t.  to  the  first  paragraph  of  this  article. 

Armstrong,  1  la.  282,  S3  Am.  Deo.  11.  See  Executions,  vol.  10,  pp. 

440  and  note.  And  see  Dkkds,  toL  8,  1240, 1242;  Pbocess,  vol.  21,  pp.  1268. 

pp.  939,  940.  1327, 

7.  Atlanta,  etc.,  R.  Co.,  t.  McKin-  12.  See  Rscobds,  vd.  23,  p.  1S6. 
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H.  Form  and  Sufficiency 


5.  In  General. — ^At  common  law,  and  in  early  times,  a  seal  meant 
an  impression  made  on  wax  or  other  thing  which  would  receive  and 
retain  an  impression,^*  and  this  is  still  true  in  some  of  the  states  of 
this  country,  or  at  least  was  up  to  recent  times.'*  In  most  of  the 
states,  however,  a  seal  may  be  impressed  directly  upon  paper,  or  may 
consist  of  a  wafer,  or  a  scroll,  or  of  any  other  mark  which  clearly 
appears  to  have  been  intended  by  the  person  using  it  to  be  his  seal.** 
An  impression  upon  paper,  in  the  absence  of  positive  law  prescribing 
otherwise,  was  early  recognized  in  this  country  aa  a  sufficient  seal  of 
a  court  or  public  officer. A  like  change  has  taken  place  in  the  law 
respecting  seals  of  corporations  and  it  is  usual  for  them  to  have  a 
seal  engraved  with  some  appropriate  device  thereon  and  to  impress 
it  directly  upon  the  paper  on  which  the  contract  or  other  instrument 
is  written.*'  While  it  has  been  held  by  some  courts  that  a  scroll  an- 
nexed to  a  signature  is  not  sufficient  to  make  a  sealed  instrument, 
unless  it  appears  from  some  expression  in  the  body  of  the  instrument 
that  it  was  intended  as  such,'*  and  this  even  though  the  word  "seal"  be 
written  in  it,"  there  is  also  authority  to  the  effect  that  a  device  con- 
sisting of  brackets  with  the  word  "seal"  between,  placed  after  a  sig- 
nature, is  a  sufficient  expression  of  an  intention  to  seal ;  and  the 
same  has  been  declared  to  be  true  of  the  letters  "L.  S."  enclosed  with 
parentheses,  whether  written  or  printed,  although  no  reference  to  it 

13.  Cromwell  V.  Tate,  7  Ldgh  (Va.)  14  U.  S.  (L.  ed.)    228;   Piewe  v. 


14.  Le  Roy  v.  Beard,  8  How.  451,  17.  Note:  50  A.  S.  R.  156.  And 

12  U.  S.  (L.  ed.)  1151;  Perrine  v.  see  Corporations,  vol.  7,  p.  136  et 

Cbeeseman,  11  N.  J.  L.  174,  19  Am.  seq. 

Dec.  388,  holding  that  wa\,  wafer,  or  18.  Austin  v.  Whitlock,  1  Munf. 

Bomethittg  susceptible  of  receiving  an  (Va.)  487,  4  Am.  Dec.  560. 

impression,  is  necessary,  by  the  law  of  Note:  19  Ann.  Cas.  678.    (In  this 

New  Jersey,  to  constitute  a  seal,  ex-  note  Bradley  Salt  Co.  v.  Norfolk  Im- 

cept   in   instroments   for   the   pay-  porting,  etc.,  Co.,  95  Va.  461,  28  S. 

ment  of  money,  to  which  a  scroll  or  E.  567,  is  cited  as  supporting  the 

ink,  or  other  devict,  affi'  ed  by  way  of  text  but  in  reality  the  decision  in  this 

seal,  has,  by  the  statute,  the  same  force  case  goes  further,  and  holds  tiiac  au 

and  obligation  as  if  sealed  with  wax.  actual  seal  afflsed  to  a  contract  for  the 

16.  Langley  v.  Owens,  52  Fla.  302,  sale  of  personal  property  must  be  rec- 

42  So.  457, 11  Ann.  Cas.  247  and  note;  ognized  in  the  body  of  the  contract  in 

Hacker's  Appeal,  121  Pa.  St.  192,  15  order  to  make  it  a  sealed  instrument.) 

Atl.  500,  1  L.R.A.   861  and  note;  19.  Grimsley  v.  Riley,  5  Mo.  280, 

Philip  V.  Steams,  20  S.  D.  220,  105  32  Am.  Dec.  319;  Cromwell  v.  Tate, 

N,  W.  467,  11  Ann.  Cas.  1108  and  7  Leigh  (Va.)  301,  30  Am.  Dec.  BOB. 

note;  Cromwell  v.  Tate,  7  Ldgh  (Va.)  20.  Cross  v.  Robinson  Point  Lumber 


Notes:  50  A,  S.  R.  156;  27  Eng.  Cas.  588;  Brown  v.  Jordhal,  32  Minn, 
al.  Cas.  359.  135,  IS  N.  W.  650,  50  Am.  Rep.  560. 

16.  Pillow  V.  Roberts,  13  How.  472, 


301,  30  Am.  Dec.  506. 
Note:  50  A.  S.  R.  156. 


ludseth.  106  U.  S.  546,  1  S.  Ct.  418, 
27  U.  S.  (L.  ed.)  254. 


301,  30  Am.  Dec.  506. 


Co.,  55  Fla.  374,  46  So.  6,  15  Ann. 
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be  made  in  the  body  of  the  instrnment^  It  has  been  8ai4  that  a 
mere  floarish  of  the  Tpm,  in  oontiDuation  of  the  last  letter  of  a  man's 
name  in  aiiixing  his  signature,  is  not  such  a  scrawl  as  will  constitute 
a  seal,  where  it  is  not  made  by  wa,y  ot  seal,  even  though  the  instru- 
ment to  which  the  signature  is  affixed  ezpresses  on  its  face  tiiat  it  is 
sealed,'  but  a  dash  with  a  pen,  after  the  testator's  name,  following  the 
words  "I  have  hereunto  set  my  hand  and  seal"  has  been  held  suffi- 
cient.' In  some  states  a  printed  impression  of  a  seal  has  been  held 
not  to  be  a  seal,*  but  in  a  large  majority  of  the  jurisdictions  it  is  con- 
sidered sufficient*  It  is  not  essential  that  the  party  signing  an 
instrument  should  himself  have  placed  the  seal  or  scroU  thereon.  If 
it  was  there  when  he  signed  the  instrument,  although  placed  there 
by  another,  it  would  be  the  seal  of  the  signer  as  much  as  though  he 
himself  had  placed  it  there.*  Whether  an  instrument  is  under  seal 
or  not  is  a  question  for  the  court  upon  inq>ection.^  In  the  case  of 
private  seals  the  intention  of  the  party  executing  the  instrument,  as 
exhibited  on  the  face- of  the  paper  itself,  is  controlling.'  It  has  been 
held  that  although  an  instrument  may  be  sufficiently  sealed — as  by 
the  use  of  a  scroll  or  other  device — in  the  jurisdiction  where  made, 
when  sued  upon  in  another  jurisdiction  where  such  informal  sealing 
is  not  recognized,  the  acti<Hi  must  be  such  as  is  aiypropriate  to  un- 
sealed instruments.* 

6.  Adoption  of  One  Seal  by  Several  Signers^It  is  not  necessary 
that  there  should  be  as  many  separate  seals  on  an  instrument  as  there 
are  signers,  since  it  is  well  settled  that  one  seal  may  be  adopted  by 
any  number  of  persons  and  will  answer  for  all  of  them ;  ^*  and  a  seal 
may  be  adopted  by  one  who  signs  a  bond  even  when  his  name  is  not 
inserted  as  an  obligor  in  the  body  of  the  instrument.  In  a  number 
of  jurisdictions,  the  rule  obtains  that  if  several  parties  have  signed  a 
contract  with  seals  opposite  the  signatures  of  some  of  them  only,  the 

1.  Langiey  v.  Owens,  52  Fla.  302,  40  V.  S.  (L.  ed.)  515;  Langley  v. 
42  So.  457,  11  Ann.  Cas.  247  and  note.  Owens,  52  Fla.  302,  42  So.  457,  11 

2.  Grimsley  v.  ffiley,  6  Mo.  280,  32  Ann.  Cas.  247 ;  Cromwell  v.  Tate,  7 
Am.  Dee.  319.                             '  Leigh  (Va.)  301,  30  Am-  Dec  506. 

3.  Hacker's  Appeal,  121-  Pa.  St.  8.  Jacksonville,  etc.,  R.,  etc.,  Co. 
192,  15  Atl.  500,  1  L.R.A.  861.        ■  v.  Hooper,  160  U.  S.  514, 16  S.  Ct.  379, 

4.  Mitchell  v.  Union  L.  Ins.  Co.,  40  U.  S.  (L.  od.)  515;  Langley  v. 
45  Me.  104,  71  Am.  Dec.  629.  Owens,  52  Fla.  302,  42  So.  457,  11 

Notes:  57  A.  8.  B.  950;  11  Ann.  Ann.  Cas.  247  and  note;  Clarke  v. 
Cas.  1111.  Pierce,  215  Mass.  552,  102  N.  E.  1094, 

5.  Langley  v.  Owens,  62  Fla.  302,  Ann.  Caa.  19140  421;  Hacker's  Ap- 
42  So.  457, 11  Ann.  Cas.  247  and  note;  peal,  121  Pa.  St.  192,  15  Atl.  500,  1 
Philip  V.  Stearns,  20  S.  D.  220,  105  L.R.A.  861. 

N  W.  467,  11  Ann.  Cas.  1108.  9.  LeRoy  ▼.  Beard,  8  How.  451,  12 

6.  Line  V.  Line,  119  Md.  403,  86  Atl.  U.  S.  (L.  ed.)  1151.  And  sea  Con- 
1032,  Ann.  Cas.  1914D  192.  rLiCT  of  Laws,  voL  5,  p.  943. 

7.  Jacksonville,  etc-,  R.,  etc.,  Co.,  v.  10.  Davis  v.  Burton,  3  Seam.  (III.) 
Hooper,  160  U.  8.  514,  16  S.  Ct.  379,  41,  36  Am.  Dec.  511  and  note;  Pe- 
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intention  to  execute  an  instrument  under  seal  ia  su£BdenfIy  indicated, 
and  one  as  to  whose  name  there  ia  no  seal  must  be  presumed  to  have 
adopted  one  of  the  other  seals  already  on  the  paper. This  presump- 
tion may,  however,  be  rebutted  by  plea  and  proof.^'  The  presumption 
is  strengthened  where  the  instrument  indicates  upon  its  face  an  inten- 
tion to  seal  it,  as  where  it  is  a  bond  purporting  to  be  given  under  ihe 
hands  and  seals  of  the  obligors,  or  is  a  contract  or  deed  concluding 
with  "witness  our  hands  and  seals,"  or  some  dmilar  phrase.^'  This 
rule  has  been  held  to  apply  where  the  party  sought  to  be  held  liEd>le 
as  upon  a  sealed  instrument,  although  no  seal  is  oppoate  its  name,  is 
a  corporation,  and  the  only  seal  is  opposite  the  name  of  an  individual, 
the  other  party  to  the  contract.  The  only  limitation  of  the  rule  in 
such  case  is  that  the  seal  adopted  must  be  affixed  as  the  seal  of  the 
corporation,  and  this  requirement  is  sufficiently  met  by  the  recital 
of  the  contract  that  it  is  executed  under  the  hands  and  seals  of  the 
parties.**  In  other  jurisdictions  it  is  held  that  if  several  persona  have 
signed  a  contract  with  seals  opposite  the  signatures  of  some  of  them 
only,  there  is  no  presumption,  in  the  absence  of  evidence,  of  an  inten- 
tion on  the  part  of  those  who  did  not  seal  to  adopt  one  of  the  other 
seals,  or  to  authorize  one  of  the  other  parties  to  seal  for  them,  and 
that  as  to  them  the  instrument  is  not  under  seal,**  and  in  the  case  of 
a  contract,  an  action  thereon  against  liie  party  so  executing  it  must 
be  based  on  a  simple  contract  and  not  on  a  specialty.**  As  to  the 
effect  to  be  given  to  formal  expressions,  such  as  "signed  and  sealed 
with  our  seals,"  in  the  body  of  tiie  instrument,  or  "signed,  sealed  and 
delivered  in  the  presence  of"  above  the  signatures  of  the  attesting 
witnesses,  the  decisions  are  not  uniform;  on  the  one  hand,  it  has 
been  held  that  the  use  of  such  language  is  not  suflicient  to  constitute 
the  instrument  the  deed  or  specialty  of  one  who  does  not  in  fact  seal 
it,  and  on  the  other  that  in  such  a  case  the  question  of  the  adoption 
of  the  seal  is  one  of  fact  for  the  jury,*'  and  the  court  cannot,  on  an 
inspection  of  the  instrument  on  tidal,  or  on  oyer  and  demurrer  to  the 

qnawkett  Bridge  v.  Hathes,  7  N.  H.  Cas.    648;    Feqnawkett   Bridge  v. 

230,  26  Am.  Dee.  737;  Ludlow  v.  M&thes,  7  K.  H.  230,  26  Am.  Dee. 

Simond,  2  Cainea  Caa.  (N.  Y.)  1,  2  737. 

Am.  Dee.  291  and  note;  Pickens  v.  Note:  20  Ann.  Cas.  1328. 

Bymer,  90  K.  C.  282,  47  Am.  Deo.  14.  Note:  20  Ann.  Caa.  1328. 

521.  16.  McLaoghlin  v.  Braddy,  63  S.  C 

Note:  20  Ann.  Cfts.  1327.  433,  41  S.  E.  623,  90  A.  8.  R.  681. 

And  see  Acenowxedoments,  vol.  Notes:  U  L.BA.  833  ;  20  Ann.  Cas. 

1,  p.  261;  Deeds,  vol.  8,  p.  959.  1328. 

11.  Note:  20  Ann.  Cas.  1327,  1328.  16.  Baltimore  Pearl  Hominy  Co. 

12.  Davis  V.  Burton,  3  Scam.  (111.)  Lintbicum,  112  Hd.  27,  76  AtL  737, 
41,  36  Am.  Dec.  611.  136  A.  S.  B.  383,  20  Ann.  Caa.  13z5 

Note:  20  Ann.  Caa.  1328.  and  note. 

13.  Rockwell  v.   Capital   Traction  17.  Note:  20  Ann.  Caa,  X329. 
Co.,  25  App.  Cas.  (D.  C.)  98,  4  Ann. 
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deelaraticMi',  decide  as  a  matter  of  law  that  the  party  opposite  whose 
name  no  seal  appears  has  not  sealed.'*  Where  <Nie  of  two  signers 
of  an  instrument  does  not  seal,  and  it  is  claimed  that  hia  seal  ought 
to  be  inferred^  the  court  will  consider  the  nature  Qf  ihe  paper  and 
its  form.  If  the  instrument  concludes  "witness  our  hands  and  seals," 
this  of  itself  furnishes  evidence  of  the  intention  to  seal,  and  a  very 
slight  act  will  serve  to  effect  the  intention.  And  so  when  tiie  instru- 
ment is  in  form  a  conveyance  of  land,  or  oth^  instrument  which  is 
properly  sealed,  sli^t  evidence  aliunde  may  be  sufficient  to  establish 
a  seal.  But  where  the  instrument  is  one  which  is  familiarly  used 
without  a  seal,  as  a  promissory  note,  the  evidence  of  intention  .should 
be  stronger,  in  proportion  as  the  fact  of  sealing  is  leds  probable.'* 

7.  Necessity  for  Recitals  in  Instrument  as  to  Sealing. — The  author- 
ities di£Fer  as  to  whether  an  instrument  in  writing,  in  order  to  be 
deemed  to  be  under  seal,  must  contain  a  recital  of,  or  reference  to, 
the  fact  that  it  is  sealed  by  the  party  executing  it.  No  such  reference 
in  the  body  of  the  instrument  was  necessary  in  the  case  of  a  common 
law  seal,**  and  the  point  has  arisen  principally  with  reference  to  the 
modem  substitute  for  the  common  law  seal.  Some  courts  declare  that 
the  recital  of  tiie  seal  is  not  essential,'  and  others  take  the  view  that 
it  is.'  While  many  of  the  decisions  attwpt  to  lay  down  a  binding 
rule  with  reference  to  the  necessity  of  a  recital  as  to  sealing  in  the 
instrument  it  is  probable  that  there  can  be  no  hard  and  fast  rule 
applicable  to  all  cases.  The  true  rule  to  be  applied  in  determining 
whether  an  instrument,  upon  the  face  of  which  a  legally  recognlied 
seal  appears,  but  which  contains  no  recital  or  reference  concerning 
sealing,  is  in  fact  a  sealed  instrument  is  that  the  intention  of  the 
parties  at  the  time  of  executing  the  instrument  is  to  be  sought* 

8.  Corporate  and  Official  Seals. — A  corporation,  like  an  individual, 
may  adopt  any  seal  it  chooses.*  A  corporate  seal  may  consist  of  any- 
thing found  upon  a  paper,  and  whidb  appears  to  -have  been  put  there 
by  due  authority,  or  to  have  been  adopted  and  used  by  such  authority 
as  and  for  the  seal  of  the  corporation ;  *  and  the  same  rule  has  been 
applied  to  county  boards  in  executing  bonds  and  tax  deeds.'  An 

18.  Pickens  v.  Rymer,  90  N.  G.  aiou  of  the  fom  and  sniBeieney  of  cor- 
282,  47  Am.  Rep.  521.  porate  seals,  by  whom  they  may  be 

Note:  20  Ann.  Caa.  1329.  affixed  and  the  presumption  as  to 

S'  2  *  '  ?S  A       n     JfA  genuineness,  see  Coeporatjons, 

20.  Note:  10  Anau  Caa  674  7        jgg  532,  668. 

1.  Conine  v.  Junction,  etc.,  R.  Co.,     e  t  u  [     r,  ^ 

3  Honst.  (Del.)  288,  89  Am.  Dee.  230  „•  Jacksonville,  etc.,  E.,  etc.,  Co-  v. 

N^:  19  AiTcaT  ot"  ^<^°P^'  1^0  U.  S.  514,  16  S.  Ct.  379, 

2.  Note:  19  Ann.  Caa.  674.  And  40  U.  S.  (L.  ed.)  515;  Cannon  v.  Gor- 
see  anpra,  par.  5,  and  infra,  par.  IL  luun,  136  Oa.  167,  71  8.  £.  142,  Ann. 

S.  Note:  19  Ann.  Caa.  674,  675.       Cas.  1912C  89  and  nota 
4.  Johnaton  v.  Ciawley,  26  Ga.  816,     Note:  50  A.  S.  B.  156. 
71  Am.  Dee.  173.  For  a  full  diaena-  .  ft.  Stoekton  v.  Powell,  29  Fla^  1, 


Digitized  by 


Google 


SEALS 


24  B.  a  L 


offidal  seal  moat  oontain  enough  to  ahow  the  (Aial  character  of  the 
officer  and  must  be  capable  of  making  a  distinct  and  uniform  impres- 
sioD  uj^on  the  paper  on  which  the  certiiicate  is  written,  or  on  some 
tenacious  suhatanoe,  as  wax,  or  <m  wafers,  or  some  adhesive  substance 
attached  thereto,  capable  of  receiving  an  impression.  Words  or  figures 
made  by  the  pen  or  otherwise  than  improsed,  so  as  to  show  in  the 
paper  itself,  or  some  substance  attached  thereto,  cannot  be  considered 
as  forming  any  part  of  the  seal,'  and  it  has  been  held  in  a  number  of 
cases  that  a  seal  made  by  a  pen,  or  a  written  soiawl,  does  not  fill  the 
requirements  of  an  official  seal.*  That  a  public  officer  of  a  state  does 
not  use  wax  as  a  seal  to  an  instrument  is  sufficient  to  raise  the  pre- 
sumption that  such  is  the  law  or  custom  in  tiie  state,  till  the  contrary 
is  proved.*  The  form  and  sufficiency  of  the  official  seal  of  a  notary 
pnblic  is  treated  elsewhere  in  this  work.^*  * 


9.  Evidential  Effect  Generally. — The  mere  showing  of  the  seal  of 
a  court  of  a  state  in  another  court  of  the  state  is  sufficient  authentica- 
tion of  the  judgment  of  the  court  it  purports  to  certify;  but  tbe 
certificate  of  a  consul,  under  his  consular  seal,  is  not  a  sufficient 
auUientication  of  a  foreign  law  to  make  it  evidence,  it  not  being  one 
of  his  consular  functions  to  grant  such  certificates,*'  nor  is  the  cer- 
tificate and  seal  of  a  minister  resident  a  proper  authentication  of  the 
proceedings  of  a  foreign  court,  or  of  the  proceedings  of  an  officer 
autiiorized  to  take  depositions.**  When  an  officer  taking  an  acknowl- 
edgment affixes  his  official  seal  thereto,  no  other  evidence  of  his 
official  character  is  required,**  and  the  certificate  of  a  notary  public 

10  So.  688,  15  L.B.A.  42;  Brown  etc.,  R.,  etc.,  Co.  v.  Hooper,  160  U.  S. 
Cohn,  85  Wis.  1,  64  N.  W.  1101,  514,  14  a  Ct  379,  40  U.  S.  (L.  ed.) 


In  Stockton  v.  Powell,  29  Fla.  1,  10  10.  See  Noxart  Pubuc,  vol.  20,  p. 

So.  688,  15  L.R.A.  42,  it  was  held  that  328. 

an  act  providing  that  certain  bonds  11.  De  Sobry  v.  De  Laistre,  2  Har. 

to  be  issued  by  a  county  should  have  &  J.  (Md.)  191,  3  Am.  Dec.  535.  Qen- 

the  seal  of  such  connty  authorized  the  erally  as  to  authentication  of  judg- 

use  of  the  seal  of  the  circuit  court  of  ments  of  other  states,  see  Judguekts, 

the  county  in  seiJing  Uie  bonds.  vol.  15,  p.  938  et  seq.   As  to  judicial 

7.  Oelbermann  v.  Ide,  93  Wis.  669,  notice  of  seals  of  other  courts,  see 
68  N.  W.  393,  57  A.  S.  E.  947.  Judicul  Noizgb,  toL  16,  p.  UD8  et 

8.  Mason  v.  Brock,  12  111.  273,  52  seq. 

Am.  Dec.  490 ;  Gage  v.  Dubuque,  etc.,  12.  Church  v.  Hubbart,  2  Cranch 

R.  Co.,  11  la.  310,  77  Am.  Dec.  145;  187,  2  U.  S.  (L.  ed.)  249.    And  see 

Oelbennann  v.  Ide,  93  Wis.  669,  68  Diflouatio  and  Consulab  Owkcesa, 

N.  W.  393,  57  A.  S.  R.  947.   And  see  vol.  9,  p.  158. 

AcKNOWLEDOMKNTS,  ToL  1,  p.  280.  13.  Stein  v.  Bovman,  13  Pet  209, 

9.  Pillow  V.  Roberts,  13  How.  472,  10  U.  S.  (L.  ed.)  129. 

14  U.  S.  (L.  ed.)  228;  JaeksonTiUe,  14.  Sonmur  t.  MitduD,  20  FU.  179, 
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under  his  ilotarial  seal  ia  prinUi  fade  evidence  that  he  is  a  notary  duly 
oommisdoned.^*  So  a  cttiaficate  of  a  deputy  clerk  of  a  court  with  the 
seal  of  office  affixed  will  carry  the  presumption  that  the  clerk  of  the 
court  had  power  to  i^point  a  deputy  and  that  such  deputy  oonld  make 
the  certificate  in  question.^*  While  then  an  decisiona  to  the  con- 
trary,*' the  appearance  of  a  corporate  seal  to  a  writing  is  generally  held 
to  be  prima  facie  evidence  of  the  due  execution  of  a  contract  to  whi<^ 
it  is  e^ed,'^  and  that  it  was  affixed  by  proper  authority,  although  it 
is  not  conclusive  evidence  of  the  assent  and  act  of  the  corporation, 
and  may  be  shown  to  have  been  affixed  without  proper  authority.^* 
No  evidence  need  be  offered,  in  the  first  instance,  to  show  by  whom  the 
seal  was  affixed,  or  that  resolutions  were  adopted  or  measures  taken 
which  were  necessary  either  to  confer  authority  on  the  officer  or 
agent  who  affixed  it  to  act  for  the  corporation  or  that  the  corporation 
itself  had  taken  such  special  steps  as  to  entitle  it  to  execute  the  instru- 
ment in  question.  The  use  of  the  seal  is  presumed  to  be  a  lawful 
use.'**  The  seal,  however,  does  not  make  valid  and  binding  upon  a 
corporation  a  contract  or  other  act  which  the  corporation  did  not 
have  power  to  enter  into  or  perform,  or  which,  though  it  possessed 
such  power,  it  did  not  authorize  to  be  made  or  performed  on  its  behalf. 
It  merely  casts  upon  the  corporation  the  burden  of  proving  that  it 
was  not  affixed  with  authority,  or,  notwithstanding  its  presence,  that 
the  writing  in  question  is  not  the  corporate  aet^ 

10  So.  562,  30  A.  S.  E.  106, 14  L.R..A.  ed.)  339;  Jacksonville,  etc,  B.,  etc.,  Co. 
815.  And  see  Aoemowlkdqubmts,  toL  t.  Hooper,  160  U.  S.  614,  16  S.  Ct. 
1,  p.  276.  379,  40  U.  S.  (L.  ed.)  516;  Clifton 

16.  Browne  v.  Philadelphia  Bank,  First  Nat.  Bank  v.  Clifton  Armory  Co., 
6  Serg.  &  R.  (Pa.)  484,  9  Am.  Dee.  14  Ariz.  360,  128  Pac.  SID,  Ann.  Cas. 
463.  And  see  N0T.iBT  Poblio,  toL  1915A  1061;  Sarmiento  v.  Davu  Boat, 
20,  p.  337.  etc.,  Co.,  105  Mich.  300,  68  N.  W. 

16.  Summer    Mitchell,  29  Fla.  179,  205,  55  A.  S.  E.  446. 

10  So.  562,  30  A.  S.  R.  106,  14  L.R.A.     Note:  44  A.  S.  B.  460. 

815,    And  see  AcENOWLEDaiUNTS,     And  see  Cobfobations,  vol.  7,  p. 

ToL  1,  p.  268.  668  et  seq. 

17.  Morrison  v.  Wilder  Gas  Co.,  91  20.  Mullanphy  Sav.  Bank  v.  Sehott, 
Me.  492,  40  Atl.  542,  64  A.  S.  R.  257,  135  lU.  655,  26  N.  E.  640,  25  A.  S.  E. 
in  which  case  it  was  held  that  the  pres-  401 ;  Bnrrill  v.  Nahant  Bank,  2  Mete, 
ence  of  a  corporate  seal  on  a  contract  (Mass.)  163,  35  Am.  Dec.  395;  St. 
purporting  to  be  executed  by  a  cor-  Louis  Public  Schools  Risley,  28  Mo. 
poration  was  not  evidence  that  the  per-  415,  75  Am.  Dec.  131 ;  Musser  v.  John- 
son who  affiled  it  was  authorized  to  do  son,  42  Mo.  74,  97  Am.  Dec.  316 ; 
BO  or  that  the  contract  waa  the  eon-  Berks,  etc.,  Turnpike  Road  v.  Myers, 
tract  of  the  corporation.  6  Serg.  &  R.  (Pa.)  12,  9  Am.  Dec.  402; 

18.  Berks,  etc.,  Turnpike  Road  t.  Central  Nat.  Bank  t.  Charlotte,  etc., 
Myers,  «  Serg.  &  R.  (Pa.)  12,  9  Am.  B.  Co..  5  S.  C.  156,  22  Am.  Rep.  12. 
Dec.  402  and  note.  Notes:  60  A.  S.  R.  166;  64  A.  S.  R. 

19.  Koehler  t.  Black  River  Falls  260. 

Iron  Co.,  2  Black  715,  17  U.  S.  (L.     1.  Conine  v.  Jnnotion,  ate.,  B.  Co.,  8 
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10.  Effect  as  Importing  Comidtrlition. — ^At  common  law  and  in 
practically  all  of  the  states  a  seal  imports  a  good  consideration  for 
the  instrument  to  which  it  is  attached,*  and  under  the  strict  common 
lav  doctrine  a  device  constituting  a  technical  seal  is  conclusive  evi- 
dence of  the  existence  of  a  consideMtion,  and  the  absence  thereof 
capnot  be  shown  even  by  clear  and  indisputable  evidence.'  No  con- 
r<ideration,  however,  is  imported  by  an  unsealed  addendum  to  a  sealed 
instrument;  *  and  it  h^s  been  held  that  the  rule  that  a  sealed  contract 
is  not  open  to'attack  for  want  of  consideration  does  not  apply  to  agree- 
ments in  restraint  of  trade,  or  to  those  whose  consideration  is  illegal 
or  fraudulent.*  The  common  law  rule  with  respect  to  seals,  though 
still  prevailing  in  some  jurisdictions,*  has,  in  most  of  them,  been 
judicially  modified  or  changed  by  statutory  enactment*  In  some 
states  the  distinction  between  sealed  and  unsealed  instruments  has 
been  abolished,*  while  the  statute  of  others  provide  that  in  actions 
on  sealed  instruments  the  seal  shall  be  merely  presumptive  evidence 
of  a  sufficient  consideration  which  may  be  rebutted  to  the  same  extent 
and  in  the  same  manner  as  if  the  instrument  were  not  sealed.*  The 
amount  and  kind  of  consideration  acknowledged  in  a  sealed  instru- 
ment is  presumed  to  be  the  consideration  agreed  upon;  but  it  may 


Honst.  (Del.)  288,  89  Am.  Dec.  230;     6.  Watkins  v.  Robertson,  106  Va. 
Leggett  V.  New  Jereey  Mfg.,  etc.,  Co.,  268,  54  S.  E.  33^  115  A.  S.  p.  880,  6 
1  N.  J.  Eq.  541,  23  Am.  Dee.  728.     UR.A.(N.S.)  1194.    And  see  Con- 
Note:  50  A,  S.  B.  156.  ;nucrs,  vol.  6,  p.  652. 

2.  United  States  v.  Unn,  15  Pet.     7.  See  Coktracts,  toL  6,  p.  652. 
2S0,  10  U.  S.  (L.  ed.)  742;  Storm  v.     8.  See  supra,  par.  4. 

United  States,  94  U-  B.  76,  24  U.  9.  Witben  v.  Oreene,  9  How.  213, 
S.  (U  ed.  )  42;  Allen  v.  Rutland,  13  U.  S.  (L.  ed.)  109;  Oilea  v.  Wil- 
79  Conn.  405,  65  AtL  138,  118  A.  S.  liams,  3  Ala.  316,  37  Am.  Dec.  692; 
R.  146,  8  Ann.  Caa.  344;  Garden  t.  Huston  v.  Williams,  3  Blaekf.  (Ind.) 
Derricbson,  2  Del.  Ch.  386,  95  Am.  170,  25  Am.  Dec.  84;  Williams  t. 
Deo.  286  and  note :  Smith  v.  Smith,  Haines,  27  la.  251,  1  Am.  Rep.  268; 
^6  Oa.  184,  91  Am.  Dee.  761;  Williams  Girard  v.  St  Lonis  Car  Wheel  Co., 
T.  Haynes,  27  la.  251, 1  Am.  Rep.  268;  123  Ho.  358,  27  8.  W.  648,  45  A.  S. 
Gusack  T.  Whit^  2  Mill.  Const  (S.  R.  556,  25  L.B.A.  514;  Olston  v. 
C.)  279,  12  Am.  Dee.  669;  Barrett  v.  Oregon  Water  Power,  etc.,  Co.,  52 
Garden,  65  Tt  431,  26  AtL  530,  36  Ore.  343,  96  Pae.  1095,  97  Pac.  538, 
A.  8.  R.  876  and  note.  20  L.R.A.(N.S.)   915;   Watkins  v. 

Notes:  95  Am.  Dec.  288,  289  ;  44  Robertson,  105  Va.  269,  64  8.  E.  33, 
L.R.A.(N.S.)  484.  IIS  A.  S.  R.  880,  5  L.R.A.(N.S.)  • 

3.  See  Contracts,  vol.  6,  p.  651,  1194  (stating  this  to  be  the  case  in 
652;  Deeds,  vol.  8,  p.  968.  some  states  but  that  in  Virginia  there 

4.  Sanders  r.  Bagwell,  32  8.  C.  238,  is  no  statute  abolishing  or  modifjrtng 
10  S.  E.  946,  7  L.R.A.  743.  the  common  law  role  as  to  the  effect 

5.  Olston  V.  Oregon  Water  Power,  to  be  given  to  the  seal  on  ezeoutoiy 
etc.,  Co.,  52  Ore.  343,  96  Pac.  1095,  97  contracts). 

Pac.  538,  20  URX(N.S.)  915  and  Notes:  95  Am.  Dee.  289:  44  L.B.A. 
note.  (N.8.)  484;  Ann.  Cas.  1913A  385; 

Note:  27  Eng.  Bnl.  Cas.  359.  27  Eng.  Rul.  Gas.  358,  359. 

And  see  Contraots,  vol.  6,  p.  652.     And  see  Contracts,  vol.  6,  p.  652. 
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be  shown  fay  parol  eridenee  that  a  different  kind  op.  amount  ef  con- 
sideration  had  bem.  agreed  upon."*  In  equity  it  is  generally  held 
that  a  seal  ie  not  sufBoient  to  show  a  considwation,  and  the  consider- 
atxon  of  an  instrument  may  be.impeaohed  notwithstanding  a  seal  is 
aflSxed  tiieretow^^ 

11.  Negotiability  of  Sealed  Instruments. — ^In  the  ahsence  of  stat- 
ute to  the  contrary,  sealed  notes  are  usually  held  to  be  non^negotiable, 
the  reason  for  this  being  that  the  additi(»L  of  the  seal  is  deemed  to 
conv^  the  instrument  into  &  bond  or  specialty.^'  Th^  has  been 
a  tendency  to  except  from  the  general  rule  paper  of  a  corporatioD, 
on  the  theory  that  itie  corporation  could  not  contract  excepting  under 
seal,'*  and  the  courts  are  quite  harmonious  upon  the  proposition  that 
the  impressicm  of  a  regular  corporate  seal  in  connection  with  the 
execution  or  indorsement  of  a  note,  negotiable  in  form,  is  not  to  be 
regarded,  as  of  itself,  changing  the  character  of  the  instrument  so  as 
to  prevent  or  arrest  negotialaUty.'*  In  this  respect  there  is  no  dis- 
tinction between  private  corporations  and  those  which  are  created 
for  governmental  or  municipal  purposes.'*  Some  early  authorities, 
however,  hold  that  the  effect  of  affixing  the  seal  of  a  corporation  to  a 
contract  is  the  same  as  when  the  eefil  is  a£Bxed  to  the  conb^ct  of  an 
individual — it  renders  the  instrument  a  specialty  an4  non-nego- 
tiable-'*  A  paper  seal  pasted  on  a  not©  of  a  corporation  has  been  held 
not  to  affect  its  negotiability  where  there  was  no  vote  of  the  corpora- 
tion authorizing  the  making  of  a  note  under  seal,  the  note  does  not 
purport  to  be  imder  seal,  the  seal  was  not  the  corporate  seal,  and  the 

10.  Finlayson  v.  Finlayson,  17  Ore.  64  Am.  Dec.  423;  Rome  Bank  v.  Home, 
:W7,  21  Pac.  57,  11  A.  S.  R.  836,  3  19  N.  Y.  20,  75  Am.  Dec.  272;  Evert- 
L.R.A.  801  and  note.  son  v.  National  Bank,  66  N.  Y.  14,  23 

Note:  5  L.E.A.  596.  Am.  Rep.   9;   Chaae  Nat.  Bank  v. 

And  see  Deeds,  vol.  8,  p.  971  efesoq.;  ffoorot,  149  N.  Y.  532,  44  N,  E,  164, 

EviDENCB,   vol.    10,   pp.   1042-1046,  35  Ij.R.A.  605  and  note;  Mason  v. 

1052.  Frick,  105  Pa.  St.  162,  51  Am.  Rep. 

11.  Notes:  95  Am.  Dee.  290;  Ann.  191;  National  Exch.  Bank  v.  Hart- 
Cas.  1913A  365.  And  see  Spscmc  ford,  etc.,  R.  Co.,  8  R.  I.  375,  91  Am. 
Performance.  Dec.  237,  5  Am.  Rep.  582;  Central 

12.  See  Bills  aot)  Notes,  vol.  3,  p.  Nat.  Bank  v.  Charlotte,  etc.,  R.  Co., 
922  et  seq.    As  to  the  unauthorized  5  S.  C.  156,  22  Am.  Rep.  12. 
seuling  of  a  n^tiable  note  after  ese-  Notes:  50  A.  S.  R.  1^;  36  L.R.A. 
cution  as  constituting  a  material  altera-  607;  19  Ann.  Cas.  679. 

tion,  invalidating  the  instrument,  see  15.  Mercer   County  V.   Racket,  1 

Alteration  op  Instruments,  vol.  1,  Wall.  83,  17  U.  S.  (L.  ed.)  548;  Ack- 

p.  979.  ley  School  Dist.  v.  Hall,  113  U.  S.  135, 

13.  Note:  35  L.R.A.  606.  5  S.  Ct.  371,  28  U.  S.  (L.  ed.)  954; 

14.  Marine,  eto..  Phosphate  Min.,  Dinsmore  v.  Duncan,  67  N.  Y.  573, 
etc,  Co.  V.  Bradley,  105  TJ.  S.  175,  26  15  Am.  Rep.  534. 

U.  S,  (L.  ed.)  1034;  Auerbach  v.  Le  16.  Conine  v.  Junction,  etc.,  R.  Co., 
Seur  Mill  Co.,  28  Minn.  291,  9  N.  W.  3  Houst.  (Del.)  288,  89  Am.  Dec.  230; 
799,  41  Am.  Rep.  285;  Morris  Canal,  Prevail  v.  Fitch,  5  Whart  (Pa.)  325, 
etc.,  Co.  V.  ¥iBber,  9  N.  J.  £q.  667,  34  Am.  Dee.  558. 
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treasanr  did  not  testify  that  it  was  his  seal  or  thai  it  was  put  <m  bj 
liim ;  the  seal  in  such  case  being  regarded  as  a  men  exceas.*'  It  has 

been  held  that  if  a  person  signs  a  note  at  the  bottom  opposite  the 
printed  word  "seal"  before  delivery,  the  note  is  sealed  and  non- 
negotiable,'*  even  though  there  is  no  reference  to  a  seal  in  the  body 
off  the  instrument."  The  weight  of  authority  is,  however,  that  to 
render  a  note  a  sealed  instrument  it  must  be  so  recited  in  the  body 
of  the  note  and  the  mere  addition  of  a  seal  or  a  device  after  the 
signature  of  the  maker  is  insufficient"*  In  many  oi  the  states  the 
rule  of  the  common  law  has  been  changed  by  statute  and  the  presence 
of  a  seal  on  otherwise  negotiable  paper  does  not  affect  its  negotiahthty,' 
and  the  negotiable  instruments  law  declares  that  the  validity  and 
negotiable  character  of  an  instrumont  are  not  affected  by  the  fact 
that  it  bears  a  seal.* 


17.  If aek^  v.  St  Uafa  Church,  In  xe  Pmtf  .198  N.  Y.  209,  91  N.  B. 
15  R.  L  121,  23  AtL  108,  2  A.  S.  B.  687,  19  Add.  Cu.  672  and  note. 
881.  Note:  19  Ann.  Caa.  678  et  seq. 

18.  Brown  t.  Jordhal,  32  Minn.  135,  1.  Clapp  v.  Cedar  County,  5  la.  15, 
19  N.  W.  650,  60  Am.  Rep.  560;  M»-  68  Am.  Dee.  678;  Clarke  v.  Pierce, 
Langhlin  v.  Bxaddy,  63  8.  C.  438,  41  215  Maaa.  562,  102  N.  E.  1094,  Ann. 
S.  K.        90  A.  S.  B.  681.  Cas.  1914D  421. 

Note:  19  Ann.  Caa.  678.  Notea:  35  L.R.A.  608;  19  Ann.  Cas. 

19.  Osborne  v.  Hnbbard,  20  Ore.  678. 

318.  25  Pae.  1021,  11  L.B^.  833.         2.  See  Bn&s  m  Noiss,  voL  8,  p. 

20.  Borkhalter  v.  Perry,  127  Ga.  922. 
438,  56  8.  £.  631,  119  A.  S.  R.  343; 
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IV.  Authorized  Saaieh  and  S«inire 

19.  In  Oeneral 

20,  Property  HeM  Gontnxy  to  Law 
2L  Uilitaiy  Purpoees 

, ,  v..  Wtwigful  Seax^  Seifur* 

22.  In  General  *  '  * 

23.  Search  for  Individual  Benefit 

24.  Sealed  Mail  Matter 

25.  Compulsory  Production  of  Private  Books  and  Papers 

26.  Compulsory  Production  of  Corporate  3ooks  and  P^>eri 

27.  Yolantary  SabmisBion  to  Search  and  Seizure 

VI  Disposition  of  Property 

28.  Id  General 

29.  Forfeiture  and  Destmetion 

Vn.  Liability  for  Wrongful  Search  and  Seiztin 

30.  In  General 

31.  Liability  of  Officer 

32.  Liability  of  Mi^trate  Israing  Warrant 

33.  Liability  of  Person  Procuring  Warrant 

34.  Damages  Recoverable  for  Wrongful  Search 


I.  Introductory 

1.  Scope  of  Article. — ^This  article  treats  generally  of  the  right  of 
search  and  seizure  as  a  means  for  the  detection  and  punishment  of 
crime,  and  to  this  end  the  taking  into  custody  of  property  which 
has  been  unlawfully  obtained  or  which  is  unlawfully  held,  such  as 
stolen  goods,  and  property  the  use  or  possession  of  which  has  been 
prohibited  by  law;  property  which  has  been  forfeited  for  violation 
of  law;  and  the  discovery  and  talcing  into  legal  custody  of  books, 
papers  and  other  things  which  constitute  or  contain  evidence  of 
crime;  also  the  character  and  nature  of  the  proceedings  and  the 
constitutional  limitations  on  the  use  of  the  right  and  the  liability 
for  its  abuse  or  wrongful  use.  There  are  many  statutory  offenses 
for  the  detection  and  suppression  of  which  the  right  of  search  and 
seizure  is  largely  relied  on,  such  as  the  violation  of  the  food,  game, 
gaming,  liquor  and  other  laws  enacted  for  the  protection  of  the  pub- 
lic health  and  moral  welfare,  a  treatment  of  which  will  be  found 
under  the  appropriate  title&^    It  flXfJndflfl  also  the  right  to  search 

1.  See  Food,  vol.  11,  p.  1125  etseq.;  lOATnro  Liq«»s,  vxri.  IS,  p.  4U  «t 
Qaub  Laws,  toL  12,  p.  696  et  seq.;  seq. 
Oaxihg,  vd.  12,  p.  733  et  seq. ;  Intox- 
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the  person  of  a  prisoner  under  arreet  and  to  seixe  any  property  which 
may  afford  evid^ce  of  the  crime  charged/  the  right  of  inspectioti 
and  phydcal  ezaminaition,'  and  the  admissibility  in  «dd^oe  of 
books,  papers  and  other  articles  illegally  seized.* 

2.  Origin  and  History.— Search  warrants  appear  not  to  have  been 
known  to  the  early  common  law,*  and  their  legality  w^  denied  by 
Lord  Coke  (4  Inst  176).  They  grew  up  by  imperoeptable  practice 
and  were  at  first  confined  to  the  searob  for  stolen  goo^*  But  their 
usefulness  soon  forced  their  recognition  as  well  as  leading  to  their 
abuse,  and  a  practice  gradually  crept  into  the  administration  of  the 
English  government  for  the  secretary  of  state  to  issue  general  war- 
rants for  searching  private  houses  for  the  discovery  and  seizure  of 
books  and  papers  that  might  be  used  to  convict  their  owners  of  charges 
of  libel.  Their  use  was  extended  until  the  person,  property  and 
premises  of  the  individual  were  subject,  practically  unlimited,  to 
search  and  seizure,  which  became  so  oppres^ve  and  intolerable  that 
the  courts  and  Parliament  were  finally  forced  to  restrict  and  control 
their  use,  and  in  1766  the  House  of  Commons  passed  resolutions 
condemning  general  warrants  for  the  seizure  of  persons  or  their  books 
or  papers.  When  the  people  of  this  country  founded  the  various 
states  and  the  nation,  sooner  or  later  they  provided  in  the  con- 
stitutions thereof  that  the  people  should  be  secure  in  their  per- 
sona, houses,  papers,  and  effects  against  unreasonable  search  and 
seizure.' 

3.  Definition,  Nature  and  Purpose. — A  search  warrant  is  an  order 
in  writing,  in  the  name  of  the  people  [or  the  state,  or  the  common- 
wealth, according  to  the  local  practice],  signed  by  a  magistrate,  di- 
rected to  a  peace  officer,  commaudinqr  him  to  search  for  personal 
property  and  bring  it  before  the  magistrate.^  It  has  also  been  defined 
as  an  examination  or  inspection,  by  authority  of  law,  of  one^s  prem- 
ises or  person,  with  a  view  to  the  discovery  of  stulen,  contraband,  or 
illicit  property,  or  some  evidence  of  guilt  to  be  used  in  the  prosecu- 
tion of  a  criminal  action  for  some  crime  or  offense  with-  which  he 

^.  See  Arrest,  toL  2,  p.  25  et  seq.  123  Pao.  405,  48  Ii.R.A.(N.S.)  156. 

3.  See  iNSPBcnoN  and  Physical  7.  Buckley  v.  Beaulieu,  104  Me.  56, 
Examination,  vol.  14,  p.  679.  71  AU.  70,  22  L.RA.(N.S.)  819; 

4.  See  Cbiuikal  Law,  toL  8,  p.  State  r.  Anderson,  270  Mo.  533,  194 
196  et  seq.;  EvuiXKCB,  vol.  10,  p.  1090  S.  W.  268,  L.RJL.1917&  833;  Ex  parte 
et  seq.  Gould,  60  Tex.  Crim.  442,  132  S.  W. 

6.  Buckley  t.  Beaulieu,  104  Me.  56,  364,  31  LJlJl.(N.S.)  835. 
71  AtL  70,  22  L.R.A.(N.S.)   819;     Notea:  32  A.S.B.  040;  17  Ann.  Cas. 
State  V.  Justice  Ct.,  45  Mont.  375,  233. 

123  Pae,  405,  48  L.B.A.(N.S.)  156;  8.  People  v.  Kempner,  208  N.  Y.  16, 
Cbipman  v.  Bates,  15  Tt.  51,  40  Am.  101  N.  E.  794,  Ann.  Cas.  10140  169, 
Dec.  663  and  note.  46  L.R.A.(N.S.)  970. 

8.  State  V.  Jnatiee  Ct,  4S  Mont  376,     Note:  101  A.  B.  B.  330. 
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is  charged.*  It  may  be  invoked  only  in  furtherance  of  public  prose- 
cutions, and  statutes  providing  for  their  issuance  and  execution  are 
sustained  under  the  constitutional  provisions  forbidding  unreason- 
able search  and  seizure,  only  as  a  uecesaary  means  in  the  suppression 
of  crime  and  the  detection  and  punishment  of  criminals,  and  are 
required  to  ,be  cautiously  framed  and  strictly  construed.  Neither  at 
common  law  nor  under  the  statute  is  such  process  available  to  indi- 
viduals in  the  course  of  civil  proceedings,  nor  for  the  maintenance 
of  any  mere  private  right^*  It  is  in  the  nature  of  a  oriminal  process 
and  is  intended  to  aid  in  detecting  and  punishing  crime  and  has 
no  relation  to  civil  process  or  trials."  In  some  jurisdictions,  however, 
it  has  been  held  that  a  proceeding  for  the  search  for  and  seizure  and 
destruction  of  intoxicating  liquors  kept  in  a  prohibited  district  to 
be  sold  contrary  to  law  is  a  civil  and  not  a  criminal  prooeedmg,  and 
the  preponderance  of  evidence  is  sufficient  to  sustain  it^'  It  may 
or  may  not  be  accompanied  or  followed  by  a  criminal  prosecution; 
but  whether  there  should  be  such  a  prosecution  may  depend  on  the 
facts  disclosed  by  the  proceedings  under  the  information  and  search 
warrant.*'  The  object  of  a  search  warrant  is  to  obtain  the  goods, 
and  to  bring  the  person  in  whose  custody  they  are  found  either  to 
be  recognized  as  a  witness,  or  to  be  subject  to  such  further  proceed- 
ings as  the  ends  of  justice  may  require.**  It  ia  not  ordinarily  a  war- 
rant of  arrest,  its  function  being,  primarily,  to  cause  a  search  to  be 
made  at  a  specified  place  for  personal  property  unlawfully  held,  and 
to  secure  its  production  before  the  magistrate.** 

II.  Constitutional  Limitations 

4.  In  General. — ^It  is  provided  by  the  fourth  amendment  to  the 
federal  constitution  that  "the  right  of  t^e  people  to  be  secure  in 
their  persons,  houses,  papers,  and  effects,  against  unreasonable  searches 
and  seizures,  shall  not  be  violated;  and  no  warrants  shall  issue  but 
upon  probable  cause,  supported  by  oath  or  affirmation,  and  particu- 
larly describing  the  place  to  be  searched,  and  the  persons  or  things 

9.  Newberry  v.  Carpenter,  107  16,  101  N.  E.  794,  Ann.  Cas.  lfll4D 
Mich.  567,  65  N.  W.  530,  61  A.  S.  B.  169,  46  L.R.A,(N.S.)  970. 

346,  31  L.R,A.  163.  12.  Kirkland  v.  State,  72  Ark.  171, 

10.  Murray  v.  Hoboken  Land,  etc.,  78  S.  W.  770,  105  A.  8.  R.  25,  2  Ann. 
Co.,  18  How.  272,  15  U.  S.  (L.  ed.)  Cas.  242,  65  L.ELA.  76. 

372;  State  v.  Derry,  171  Ind.  18,  85     Note:  133  A.  8.  R.  326. 
N.  E.  765,  131  A.  S.  R.  237;  State      IS.  People  v.  Kempner,  208  N,  Y. 

V.  Justice  Ct.,  45  Mont.  375,  123  Pac.  16,  101  N.  E,  794,  Ann.  Cas.  1914D 

405,  48  L.R.A.(N.S.)  166;  State  v.  169,  46  L.R.A.(N.S.)  970;  Chipman  v. 

Schmuck,  77  Ohio  St.  438,  83  N.  E.  Bates,  15  Vt.  51,  40  Am.  Dee.  663. 
707,  122  A.  S.  R.  627  and  note,  14     14.  Chipman  v.  Bates,  15  Vt  61, 

L.R.A.(N.8.)  1128.  40  Am.  Deo.  663. 
Note:  L.R.A.  378.  16.  Boeger  v.  Langenbers,  ^  Mo. 

11.  People  V.  Kempner,  208  N.  Y.  390,  U  8.  W.  223,  10  A.  8.  K.  322^ 

702 


Digitized  by  Google 


24  IL  a  L. 


S£A£CH  AND  SEXZDBB 


to  be  seized."  This  amendment  took  its  origin  in  the  determination 
of  the  framers  of  the  amendments  to  provide  for  that  instrument 
a  Bill  of  Rights,  securing  to  the  Amtfican  people,  among  other 
things,  those  safeguards  which  had  grown  up  in  England  to  protect 
the  people  from  unreaaonable  searches  and  seizures,  such  as  were 
permitted  under  the  general  warrants  issued  under  authority  of  the 
gqvemm&xtt  by  which  there  had  been  invasions  of  the  home  and 
privacy  of  the  citizens,  and  the  seizure  of  ih&j  private  papers  in  sup- 
port of  charges,  real  or  imaginary,  made  against  them.  Such  prac- 
tices had  also  received  sanction  under  warrants  and  seizures  under 
the  so-called  writs  of  assistance,  issued  in  the  American  colonies.  Ke- 
sistance  to  these  practices  had  established  the  principle  which  was 
enacted  into  the  fundamental  law  in  the  fourth  amendment  that  a 
man's  house  was  his  castle,  and  not  to  be  invaded  by  any  general 
authority  to  search  and  seize  his  goods  and  papers.^*  While  it  is 
settled  that  this  provision  is  a  limitation  on  the  powers  of  the  federal 
government  and  not  a  limitation  on  the  powers  of  the  states,'^  yet 
the  constitutions  of  the  several  states  generally  contain  the  same  or 
similar  limitations  upon  the  powers  of  the  state  governments.^^ 

5.  Purpose  of  Limitation. — The  security  intended  to  be  guaranteed 
by  the  provisions  against  wrongful  search  and  seizurea  is  designed 
to  prevent  violations  of  private  security  in  person  and  property  and 
unlawful  invafflon  of  the  sanctity  of  the  home  of  the  citizen  by  offi- 
cers of  the  law,  acting  under  legislative  or  judicial  sanction,  and  to 
give  remedy  against  such  usui^ations  when  attempted.''  The  main, 
^  not  the  sole,  purpose  of  these  inhibitions  .was  to  place  a  salutary 


16.  Weeks  v.  United  States,  232  U.  406,  affirmed  1D2  V.  S.  585,  24  S. 
8.  383,  34  Sup.  Ct.  341,  58  U.  S.  (L.  Ct.  372,  48  U.  S.  (L.  ed.)  57^^;  State 
ed.)  652,  Ann.  Cas.  1915C  1177,  L.R.A.  v.  Atkinson,  40  S.  C.  363,  18  S.  E. 
1915B  834;  MeClurg  v.  Brenton,  123  1021,  42  A.  S.  R.  877  and  note. 

la.  368,  98  N.  W.  381,  101  A.  S.  R.  Notes:  32  A.  S.  R.  640;  101  A.  S 

323  and  note,  65  L.R.A.  519;  Shall  v.  R.  329. 

Minneapolis,  etc.,  R.  Co.,  156  Wis.  See  also  Constitutionai.  Law,  vol. 

105,  145  N.  W.  649,  60  L.RA.<M.S.)  6,  p.  247. 

1151  and  note.  18.  State  v.  Griswold,  67  Conn.  2!'  .', 

Note:  24  Eng.  Rul.  Cas.  1.  64  Atl.  1046,  33  L.R.A.  227;  Shumaii 

See  Constitutional  Law,  vol.  6,  v.  Ft.  Wavne,  127  Ind.  109,  26  N.  E. 

pp.  246  et  seq.,  277.  560,  11  L.R.A.  378;  Rose  v.  State,  171 

17.  Spies  T.  Illinois,  123  U.  S.  131,  Ind.  662,  87  N.  E.  103,  17  Ann.  Caa. 
8  S.  Ct.  21,  22,  31  U.  S.  (L.  ed.)  80;  228  and  note;  Buckley  v.  Beaulieu,  104 
National  Safe  Deposit  Co.  v.  Stead,  Me.  56,  71  Atl.  70,  22  L.R.A.{N.S.) 
232  U.  S.  58,  34  S.  Ct  209,  58  U.  S.  819;  State  v.  Anderson,  270  Mo.  533, 
(L.  ed.)  504;  Weeks  v.  United  States,  194  S.  W.  268,  L.R.A.1917E  833. 
232  U.  S.  383,  34  S.  Ct.  341,  58  U.  Note:  32  A.  S.  R.  640. 

S.  (L.  ed.)  652.  Ann.  Cas.  1915C  1177,  19.  Adams  v.  New  Tork,  192  U.  S. 

L.aA.1915B  834;  Reed  v.  Rice,  2  J.  585,  24  S.  Ct  372,  48  U,  S.  (L.  ed.) 

J.  Maish.  (Ky.^)  44,  19  Am.  Dec.  122;  575;  State  v.  Mansert,  88  N.  J.  L. 

People  V.  Adams,  176  N.  Y.  351,  68  286»  96  AtL  091,  UR.Aa916G  1014. 
N.  £.  636,  08  A.  S.  B.  675,  63  LJt.A. 
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restriction  on  the  powers  of  government.  That  is  to  say,  the  framere 
of  the  constitution  of  the  United  States  and  of  tiie  states  merely 
sought  to  provide  against  any  attempt,  legislation  or  otherwise, 
to  authorize,  justify,  or  declare  lawful  any  unreasonable  search  or 
seizure.  This  restriction  was  intended  to  operate  on  legislative  bod- 
ies, so  as  to  render  ineffectual  any  effort  to  legalize  by  statute  what 
the  people  expressly  stipulated  could  in  no  event  be  made  lawful; 
upon  executives,  so  that  no  law  violative  of  this  constitutional  inhi- 
bition should  ever  be  enforced ;  and  up<Hi  the  judiciary,  so  as  to  render 
it  the  duty  of  the  cou"ta  to  denounce  as  unlawful  every  unreasonable 
search  and  seizure,  whether  confessedly  without  any  color  of  author- 
ity, or  sought  to  be  justified  under  the  guise  of  legislative  sanction. 
It  has  no  application  to  individuals  acting  without  authority  of  law.** 
The  constitutional  prohibition,  being  inlended  to  prevent  such  as  are 
made  though  governmental  agencies,  has  no  bearing  on  the  unau- 
thorized acts  of  private  persons  or  of  petty  officers  of  the  law.* 

6.  Application  of  Provisions. — The  constitutional  provisions  in 
question  are  primarily  designed  to  protect  the  individual  in  the 
sanctity  of  his  home  and  the  privacy  of  his  books,  papers  and  prop- 
*  erty,*  and  they  have  no  application  to  reasonable  rules  and  regula- 
tions adopted  in  the  exercise  of  the  police  power  for  the  protection 
of  the  public  health,  morals  and  welfare.*  Therefore  no  right  is 
violated  by  a  statute  or  ordinance  which  requires  pawnbrokers  to 
obtain  licenses  and  to  keep  books  showing  their  transactions  and  to 
submit  such  books  and  the  goods  received  in  pawn  to  official  inspec- 
tion;' or  requiring  automobiles  to  carry  numbers;*  or  requiring 
dealers  in  food  to  furnish  samples  of  their  wares  for  inspection  and 
analysis,*  and  providing  for  the  seizure  and  destruction  of  food  unfit 
for  human  consumption.'  Proceedings  under  a  statute  authorizing 
an  injunction  and  attachment  to  al^te  a  liquor  nuisance  are  not 
within  the  contemplation  of  these  provisions.  It  is  similar  to  a  seiz- 

20.  Williams  v.  State,  100  Ga.  511,  673,  103  N.  W.  172,  5  Ann.  Caa.  790, 
28  S.  G.  624,  39  L.R.A.  269.  69  L.R.A.  345.  See  Autouobobs,  vol. 

1.  Weeks  v.  United  States,  232  U.  2,  p.  1176.  . 

S.  383,  34  S.  Ct.  341,  58  U.  S.  (L.  ed.)  5,  State  v.  Dapaquie,  46  La.  Ann. 
652,  Ann.  Caa.  1915C  1177,  L.R.A.  577,  15  So.  503,  49  A.  8.  R.  334,  26 
1915B  834;  Williams  v.  State,  100  Ga.  L.R.A.  162. 

511,  28  S.  E.  624,  39  L.R.A.  269;  6.  North  American  Cold  Storage 
"Cohn  V.  State,  120  Tenn.  61,  109  S.  Co.  v.  Chicago,  211  U.  S.  306,  29  S. 
W.  1149,  15  Ann.  Cas.  1201, 17  L.R.A.  Ct.  101,  53  U.  S.  (U  ed.)  195,  15 
(N.S.)  451.  Ann.  Cas.  276  and  note;  Nelson  v. 

Note:  24  Eng.  Rnl.  Cas.  1.  Minneapolis,  112  Minn.  16,  127  N.  W. 

See  infra,  par.  23.  445,  29  L.R.A.(N.S.)  260;  St.  Louis 

2.  See  CoNSTiTunoNAL  Law,  vol.  6,  v.  Liessing,  190  Mo.  464,  89  S.  W.  611, 
p.  193  et  seq.  109  A.  S.  R.  774.  4  Ann.  Cas.  112  and 

3.  Shuman  v.  Ft.  Mayne,  127  Ind.  note,  1  LJl.A.(N.S.)  918.  See  Food, 
109,  26  N.  E.  560,  11  L.R.A.  378.       vol  U,  p.  1125  et  se^ 

L  People  T.  Schneider,  139  Mich. 
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uro  in  any  other  civil  attachment  proceeding  and  has  no  aspect  of 
an  attempt  to  secure  property  by  search  nor  to  secure  evidence  in  aid 
of  any  contemplated  criminal  prosecution,  and  these  provisions  can- 
not be  invoked  as  an  aid  to  (Quashing  it'  The  protection  against  un- 
reasonable search  and  seizure  does  not  apply  to  searches  and  seizures 
under  statutes  providing  for  the  collection  of  the  public  revenue,* 
nor  does  it  contiict  with  the  authority  of  officers  or  private  persons 
under  proper  limitations  to  arrest  without  a  warrant  when  authorized 
by  the  common  law  or  by  statute.'  Although  aliens  while  in  this 
country  are  within  the  protection  afforded  by  the  provisions  against 
unreasonable  search  and  seizure,  these  provisions  have  no  ^plica- 
tion to  a  proceeding  for  the  expulsion  of  aliens,  as  such  a  proceeding 
is  not  a  prosecution  for  a  crime.^** 

III.  The  Warrant 

In  General 

7.  Necessity. — The  means  generally  invoked,  and  the  only  legal 
means  that  can  be  invoked,  to  search  the  premises  of  a  private  indi- 
vidual is  a  search  warrant.  This  protection  of  the  home  and  the 
private  books,  papers  and  effects  of  the  indi\-idual  is  guaranteed  by 
the  federal  as  well  as  the  state  constitutions,**  and  a  private  person 
or  Em  officer  who  breaks  in  on  the  privacy  of  the  home  and  subjects 
its  occupants  to  the  indignity  of  a  search  for  the  evidences  of  crime 
without  a  legal  warrant  for  that  purpose  renders  himself  liable  in 
dam^^!:es.'*  The  fact  that  he  is  an  officer  will  not  excuse  him ;  and 
the  mere  suspicion  or  hearsay  that  some  sort  of  crime  may  have  been 
committed  in  a  house  or  that  such  house  contains  some  evidence 
that  a  crime  has  been  committed  will  not  justify  him  in  searching 
it  for  evidence  of  the  crime  without  a  warrant.  Nor  can  a  peace 
officer,  vested  with  the  authority  to  inspect  certain  enumerated  places, 
invade  or  search  such  a  house  or  place  on  his  mere  suspicion  that 
misdemeanors  are  committed  therein^  the  power  to  inspect  not  &m~. 

7.  State  V.  Marshall,  100  Miss.  626,  149  U.  S.  698,  13  S.  CL  1016,  37  U. 
56  So.  792,  Ann.  Cas.  1914A  434.   See  S.  (L.  ed.)  905. 

Intoxicating  Liquors,  vol.  15,  p.  4^,  Note:  24  Eng.  Rul.  Cas.  9. 

8.  Note:  11  L.R.A.  378.  11.  See  supra,  par.  4. 

9.  Com.  V.  Marcum,  13.5  Kv.  1,  122  12.  McClurg  v.  Brenton,  123  la. 
S.  W.  215,  24  L.R.A.(N.S.)  il94  and  368,  98  N.  W.  881,  101  A.  S.  B.  323 
note;  Com.  v.  Phelps,  209  Mas.s.  396,  and  note,  65  L.R.A.  519;  Burroughs 
9.3  N.  E.  868,  Ann.  Cas.  1912B  566;  v.  Eastman,  101  Mich.  419,  59  N.  W. 
Burroughs  v.  Eastman,  101  Mich.  419,  817.  45  A.  S.  R.  419,  24  Ii.R.A.  859; 
59  N.  ^y.  817,  45  A.  S.  R.  419,  24  Smith  v.  McDuffee,  72  Ore.  276,  142 
L.R.A.  859.  See  Abbest,  vol.  2,  p.  Pac.  558.  143  Pac.  929,  Ann.  Qaa. 
466  et  seq.  19160  947.   See  infra,  par.  30. 

10.  Tong  Yw  Ting  v.  United  States, 
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ferring  authority  of  visitation  and  search.*'  A  person  cannot  be 
convicted  and  sentenced  on  a  charge  of  being  a  suspicious  person, 
when  the  suspicion  of  which  the  accused  is  the  object  is  wholly  un- 
defined and  in  no  manner  connected  with  any  criminal  act  or  con- 
duct either  past  or  that  might  occur  in  the  future.  Such  a  proceed- 
ing is  clearly  violative  of  the  constitutional  guaranty  against  un- 
reasonable searches  and  seizures.^^  In  some  of  the  states,  authority 
to  proceed  in  respect  to  liquora,  without  a  warrant  in  the  first  in- 
stance, is  expressly  given  by  statute.  However,  it  is  usually  accom- 
panied by  the  provision  that  when  the  seizure  is  so  made,  the  prop- 
erty seized  is  to  be  safely  kept  for  a  reasonable  time  until  a  warrant 
can  be  procured ;  and  it  is  held  that,  if  the  officer  neglects  to  obtain 
a  warrant  within  such  time,  he  will  be  liable  fta  a  trespasser.^*  But 
the  right  to  security  from  search  and  seizure  without  a  warrant  may 
be  waived,  and  where  an  officer  enters  by  permission  of  the  owner  or 
his  duly  authorized  agent  or  servant  he  will  not  be  held  liable  for 
an  unreasonable  search,  even  though  he  has  no  warrant  for  that 
purpose.*'  And  in  respect  of  that  class  of  property  possession  of 
which  the  law  has  declared  to  be  a  crime,  an  officer  may  seize  it  with- 
out  a  warrant." 

8.  Jurisdiction  to  Issue. — At  common  law  justices  of  the  peace  have 
the  general  power  to  issue  search  warrants  for  stolen  goods.**  And 
though,  generally,  a  justice  court  is  one  of  limited  jurisdiction  and 
without  power  to  issue  a  search  warrant  except  in  cases  provided  by 
law,  the  statutes  of  the  various  states  uniformly  confer  such  power.** 
The  powers  of  a  justice  of  the  peace  are,,  however,  strictly  limited  to 
what  is  conferred  on  him  by  statute.*"  Thus  while,  under  a  statute 
which  authorizes  a  search  warrant  to  be  issued  to  search  and  seize 
counterfeit  or  spurious  coin,  forged  bank  notes  and  other  forged 
instruments,  a  forged  certificate  may  be  included,  a  justice  would 
have  no  authority  to  issue  such  a  warrant  for  forged  labels  and  trade- 
marks.* The  fact  that  a  seardi  warrant  was  issued  on  Sunday  does 

'  13.  McGlaig  V.  Brenton,  123  la.  MeSuffee,  72  Ore.  276,  142  Pae.  658, 

368,  98  N.  W.  881,  101  A.  S.  R.  323  143  Pac.  829,  Ann.  Caa.  1916D  947; 

and  note,  66  L.B.A.  519.  Chipman  v.  Bates,  15  Vt.  51,  40  Am. 

14.  Stontenbnrgh   t.    Frazier,   16  Dec.  663:  Woods  v.  Cottrell,  55  W. 

App.  Caa.  (D.  C.)  229,  48  L.R.A.  Va.  476,  47  S.  E.  275,  104  A.  S.  R 

220.  1004,  2  Ann.  Cas.  933,  65  L.R.A.  616. 

16.  Note:  24  Eng.  Rul.  Cas.  10-U.  Note:  24  Eng.  Rul.  Cas.  10. 


18.  Jones  v.  German,  [1896]  2  Q.  169,  46  L.R.A.(N.S.)  970. 
B.  418,  [1897]  1  Q.  B.  374,  65  L.  J.      Note:  24  Eng.  Rul.  Cas.  10. 
M.  C.  212,  66  L.  J.  Q.  B.  281,  24  Eng.     1.  White  v.  Wagar,  185  Dl.  195,  57 


19.  White  V.  Wagar,  185  111.  195,  Note:  24  Eng.  RuL  Cas.  10. 
57  N.  E.  26,  50  L.R.A.  60:  Smith  v. 
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16.  See  infra,  par.  27. 

17.  See  infra,  par.  20. 


20.  People  v.  Kempner,  208  N.  T. 
16,  101  N.  E.  794,  Ann.  Cas.  1914D 


Rul.  Cas.  1. 


N.  E.  26,  50  L.R.A.  60. 
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not  render  it  invalid,  unless  expressly  prohibited  by  statutory  enact- 
ment. The  execution  of  the  warrant  is  valid  at  common  law  and  the 
same  considerations  of  necessity  and  public  policy  which  wiU  justify 
a  search  and  seizure  on  the  Lord's  day  will  equally  justify  the  taking 
on  that  day  of  any  preliminary  steps  necessary  to  make  the  search 
and  seizure* 

9.  Probable  Cause. — As  a  general  rule,  constitutional  and  statutory 
provisions  relating  to  search  warrants  prohibit  their  issuance  except 
on  a  blowing  of  probable  cause  supported  by  oath  or  affirmation.  Tlie 
magistrate  cannot  arbitrarily  issue  the  warrant;  he  must  require  a 
prima  facie  case  to  be  made  by  some  responsible  person  before  he  has 
any  power  to  authorize  the  invasion  of  private  property.'  The  ques- 
tion of  probable  cause  does  not  depend  on  whether  the  offense  had 
been  committed  in  fact,  or  whether  the  accused  is  guilty  or  innocent, 
but  on  the  affiant's  belief  based  on  reasonable  grounds.  He  may 
act  on  appearances,  and  if  the  apparent  facts  are  such  tiiat  a  discreet 
and  prudent  man  would  be  led  to  the  belief  Uiat  the  accused  had 
committed  a  crime,  he  will  not  be  liable  for  malicious  prosecution 
although  it  may  turn  out  tibat  the  accused  was  innocent;  but  mere 
suspicions  without  any  reasonable  ground  for  believing  them  to  be 
founded  in  fact  will  not  amount  to  a  probable  cause  *  It  is  the  judge 
or  magistrate  before  whom  the  complaint  is  filed  who  determines 
the  question  of  the  existence  of  "probable  cause"  for  the  Issuance 
of  the  search  warrant,  and  not  the  person  who  files  or  verifies  the  com- 
plaint, and  asks  for  the  warrant.*  But  where  a  statute  provides  that 
a  magistrate  shall  issue  a  search  warrant  on  the  sworn  complaint  cf 
a  competent  witness,  it  is  mandatory  and  nothing  is  left  to  the  judg- 
ment or  discretion  of  the  magistrate.*  Probable  cause  is  a  mixed 
question  of  law  and  fact.  Whether  the  circumstances  allied  to 
show  it,  probable  or  not  probable*,  existed  is  a  matter  of  fact;  but 
whether,  supposing  them  tame,  they  amount  to  probable  cause  is  a 
question  of  law.' 

10.  Oath  or  Affirmation. — A  search  warrant  cannot  lawfully  be 
SBSued  unless  the  grounds  on  which  it  is  based  are  supported  by  the 

2.  State  V.  Conwell,  96  Me.  172,  51  418,  [1897]  1  Q.  B.  374,  65  L.  J.  M.  C. 
AU.  873,  90  A.  S.  R.  333.  See  Sun-  212,  66  L.  J.  Q.  B.  281,  24  Eng.  Rul. 
DATS  AND  Holidays.  Cas.  1. 

3.  State  V.  Derry,  171  Ind.  18,  85      Note:  46  L.R.A.(N.S.)  970. 

N.  E.  765,  131  A.  S.  R.  237;  People  5.  Kniselev  v.  Ham,  39  Okla.  623, 

V.  Kempner,  208  N.  T.  16,  101  N.  E.  136  Pac.  427,  49  L.R.A.(N.S.)  770; 

794,  Ann.  Cas.  1914X)  169,  46  L.R.A.  Chipman  v.  Bates,  15  Vt.  51,  40  Am. 

(N.S.)  970;  Chipman  v.  Bates,  15  Vt.  Dec.  663. 

61,  40  Am.  Dec.  663  and  note.  6.  State  v.  Conwell,  96  Me.  172,  51 

Notes:  11  L.R.A.  378;  13  Ann.  Atl.  873,  90  A.  S.  R.  333. 

Cas.  450.  7.  Miller  v.  Brown,  3  Mo.  127.  23 

4.  Jones  v.  German,  [1896]  2  Q.  B.  Am.  Dec.  693. 
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oath  or  affirmation  of  the  complaining  party ;  *  and  if  it  is  issued 
on  a  statement  of  facts  signed,  but  not  sworn  to^  it  is  noil  and  void.* 
The  affidavit  must  comply  with  the  statutory  requirements  regulat- 
ing the  issuance  of  such  writs,*"  but  it  is  not  necessary  that  the  inform 
mation  contain  a  distinct  allegation  of  the  commission  of  a  felony. 
It  is  sufficient  if  it  alleges  reasonable  grounds  for  suspecting  a  felony 
by  the  defendant.^*  It  is  also  unnecessary  l^at  any  complaint  should 
be  signed  by  the  applicant,  or  that  any  minute  should  be  made  of  the 
day,  month,  and  year,  when  presented ;  or  that  any  recognizance  for 
coat  should  be  given.  These  requirements  are  only  necessary  when 
a  complaint  is  made  which  is  intended  to  be  the  incipient  step  in 
a  prosecution  against  anyone  for  an  offense.*"  It  is  generally  held 
that  an  affidavit  is  not  sufficient  if  it  is  made  on  information  and 
belief  and  is  not  corroborated  or  supported  in  any  way,*'  ^ough  tiie 
opposite  conclunon  has  also  been  reached.** 

11.  Execution  of  Warrant. — The  officer  chained  with  the  execu- 
tion of  a  search  warrant  has  authority  to  use  force  if  necessary  and 
therefore  he  may  break  open  the  doors  if  admittance  to  the  pr^nisee 
is  denied,  and  whether  the  goods  are  found  or  not,  the  officer  and 
his  assistants  are  justified.  But  as  a  general  rule  such  a  warrant  can 
be  executed  only  in  the  daytime.**  A  demand  is  necessary  pricnr 
to  a  breaking  in  of  the  doors  only  where  some  person  is  found  in 
charge  of  the  building  to  be  searched. *•  In  executing  the  warrant 
the  officer  should  do  no  unnecessary  damage  to  the  property,  and 
no  unnecessary  injury  to  the  feelings  of  those  present  at  the  time 
and  in  charge  of  the  premises.*'  Whether  the  conduct  of  the  officer 
in  a  given  case  was  reasonable  or  unreasonable  must  bo  determined 
by  all  the  circumstances  of  that  case.  No  definite  line  can  lie  drawn. 
The  division  is  rather  by  a  zone  within  whidi  reasoning  men  might 
reasonably  differ,  but  outside  of  which  there  would  be  a  general  con- 
currenoe  of  reasoning,  thinking  men.   The  general  principle,  how- 

8.  State  T.  Griswold,  67  Cona.  200,     Note:  46  I..R.A.(N.S.)  970. 

34  AtL  1046,  33  L.R.A.  227;  State  v.  12-  Chipman  t.  Bates,  16  Yt.  61, 
Derry,  171  Ind.  18,  85  N.  E.  765,  131  40  Am.  Dec.  663. 
A.  S.  R.  237;  Rose  t.  State,  171  Ind.  13.  State  t.  Hagahey,  12  N.  D. 
662,  87  N.  E.  103,  17  Ann.  Caa.  228  ;  535,  97  N.  W.  865,  1  Ann.  Cas.  65C 
Buckley  v.  Beaalieo,  104  Me.  56,  71  and  note;  Rex  v.  Kehr,  11  Ont.  L.  Rep. 
Aa.  70,  22  L.R.A.(N.S.)  819.  617,  6  Ann.  Cos.  612.  And  see  Am- 

Note:  11  L.R.A^378.  havpps,  vol.  1,  p.  772. 

9.  Appling;  v.  State,  95  Ark.  185,  14.  Rose  v.  State,  171  Ind.  662,  87 
128  S.  W.  866,  28  L.R.A,(N.S.)  548  N.  E.  103, 17  Ann.  Cas.  228  and  note. 


11.  Jones  V.  German,  [1896]  2  Q.  B.  15  Yt.  51,  40  Am.  Dec.  663  and  note. 
418,  [1897]  1  Q.  6.  374,  65  L.  J.  H.     16.  Note:  40  Am.  Dec.  666. 
C.  212,  66  L.  J.  Q.  B.  281,  24  Bng.     17.  Luther  v.  Borden.  7  How.  1,  12 


and  note. 
10.  Note:  18  Ann.  Gas.  819. 


16.  Gammon  v.  Raymond,  1  Conn. 
40,  6  Am.  Dee.  339;  Chipman  v.  Bates, 


Kul.  Cas.  1. 


U.  S.  (L.  ed.)  581. 
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ever,  is  Uiat,  while  the  officers  should  search  thoroughly  in  every  part 
of  the  described  premisee  where  there  is  any  likelihood  that  the  object 
searched  for  may  be  found,  they  shouM  also  be  considerate  of  the 
comfort  and  convenience  of  the  occupants,  should  mar  the  premises 
themselves  as  little  aa  poBsible,  and  diould  carefully  replace,  so  far 
as  practicable,  anything  they  find  it  necessary  to  remove  An  oflS- 
cer  who  makes  a  hole  in  the  wall  for  the  purpose  of  spying  on  the 
inmates  of  a  building  whwein  intoxicating  liquors  and  cigarette 
p84>ers  are  sold  ille^ly  commits  an  unlawful  act  whidi  subjects  him 
to  punishment^  He  must  comply  strictly  with  the  directions  con- 
tained in  the  warrant.  If  the  warrant  directs  the  seizure  of  a  certain 
kind  of  property,  a  seieure  of  an  entirely  dififerent  kind  constitutes 
the  ofiicer  a  tre^asser.**  ■  But  he  will  be  justified  in  the  seizure  of 
goods  under  a  warrant,  though  they  were  not  those  intended  by  the 
applicant,  if  they  come  within  its  description.^  So  he  must  be  par- 
*  ticular  to  follow  the  directions  of  the  warrant  with  respect  to  the 
place  to  be  searched.  A  warrant  to  search  the  dwelling  house  of  a 
named  pers(m  does  not  authorize  the  search  of  a  house  in  the  occupa- 
tion of  a  third  person,  though  it  belongs  to  the  person  named  in  the 
warrant*  Authority  to  search  in  suspected  places  does  not  give  a  right 
to  seize  property  that  is  on  one's  person  or  in  his  hands.*  In  some 
states  it  is  provided  by^statute  that  a  search  warrant  cannot  be  executed 
in  the  nighttime,  except  on  a  showing  therefor,  and  on  special  auUior^ 
ity  expressed  in  the  warrant*  The  execution  of  a  search  warrant  on 
Sunday  was  valid  at  common  law  and  unless  prohibited  by  statute 
the  execution  of  the  warrant  on  that  day  does  not  violate  the  rights 
of  a  suspected  person.* 

12.  Retnrn. — ^An  officer  who  acts  under  a  search  warrant  and 
seizes  property  must  make  return  of  all  the  things  which  he  does,  and 
which  he  is  commanded  to  do,  by  the  warrant  If  he  fails  to  make 
such  a  return,  the  warrant  is  no  protection  to  him.*  But  no  return 
is  required  if  the  goods  ordered  seized  are  not  found.'   An  officer 


18.  Buckley  v.  Beaulieu,  104  Me. 
56,  71  Atl.  70,  22  L.R.A.(N.S.)  819 
and  note;  Smith  t.  McBuffee,  72  Ore. 
276,  142  Pae.  568, 143  Pac.  929,  Ann. 
Caa.  1916D  947. 

19.  Cohn  V.  State,  120  Tenn.  61, 109 
S.  W.  1149,  16  Ann.  Cas.  1201,  17 
L.R.A.(N.S.)  451. 

20.  State  Slamon,  73  Vt  212, 
50  Atl.  1097,  87  A.  S.  R.  711. 

Note:  40  Am.  Dec.  666. 

1.  Note:  40  Am.  Deo.  666. 

2.  Larthet  t.  Foi^ay,  2  La.  Aim. 
524,  46  Am.  Dee.  654. 

Notes:  40  Am.  Bee.  666;  101  A  S. 
R.  331. 


3.  Dunn  t.  Lowe,  203  Mass.  516, 
89  N.  E.  1046,  133  A.  S.  B.  326. 

4.  Bnrroughs  v.  Eastman,  101  Mich. 
419,  59  N.  W.  817,  45  A.  S.  R.  419, 
24  L.R.A.  859. 

6.  State  T.  Cornwall,  96  Me.  172,  51 
AU.  873,  90  A.  S.  R.  331.   See  Sun- 

DAYS  AND  HOLIDATS. 

6.  Anderson  v.  Cowles,  72  Conn. 
335,  44  Atl.  477,  77  A.  S.  R.  310  and 
note;  Oetchel  v.  Page,  103  Me.  387, 
69  Atl.  624, 125  A.  S.  R.  307, 18  L.R.A. 
(N.S.)  253. 

7.  Chipman  v.  Bates,  16  Vt.  51,  40 
Am.  Dec.  663. 
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making  an  anest  and  taking  artdcles  of  property  to  be  uaed  as  evi- 
dence of  the  crime  is  not  required  to  make  return  on  each  taking  on., 
his  warrant.  If  he  makes  due  return  of  the  tilings  commanded  by  the 
warrant  it  is  all  that  is  necessary.  But  he  is  not  directed  by  the  war- 
rant to  seize  articles  to  be  used  in  evidence  against  the  person  arrested. 
He  takes  those  by  virtue  of  the  law  and  he  is  no  more  required  to 
make  a  return  on  tiie  warrant  of  articles  so  taken  than  is  an  officer 
required  to  make  a  return  on  a  warrant  of  the  taking  of  the  instru- 
ments by  means  of  which  a  crime  was  committed,  from  a  criminal 
whom  he  arrested.^  Where  the  search  is  made  on  the  invitation  of 
the  person  named  in  the  warrant  or  of  a  member  of  his  family  or  his 
agent  or  servant,  a  return  on  the  warrant  that  no  service  thereof  had 
been  made  is  proper,  as  in  such  a  case  the  search  is  not  made  by  vir- 
tue  of  the  warrant.* 

13.  Resistiiig  Bzecutltm. — ^Resistance  to  the  due  execution  of  a 
search  warrant  is  punishable  both  under  statutes  prohibiting  the* 
resistance  or  obstruction  of  an  officer  in  the  execution  of  process,** 
and  under  the  pow^,  inherent  in  courts,  to  punish  for  contempt 
the  hindrance  or  interference  with  the  execution  of  their  process,  it 
being  well  settled  that  one  who  obetructe,  delays  or  interferes  with  the 
service  of  process  cbstnicts  the  progress  and  administration  of  jus- 
tice and  is  guilty  of  a  contempt  of  court.**  It  is  not  necessary  that 
actual  violence  be  offered  to  an  officer  seeking  to  execute  the  warrant 
or  that  the  obstruction  should  be  forcible  in  order  to  render  one  lia- 
ble for  resisting  the  service  of  process.  It  is  sufficient  if  the  officer 
is  refused  permission  to  enter  the  premises  and  make  the  search,  such 
an  attitude  being  of  itself  an  obstruction  and  resistance  and  no  fur^ 
ther  overt  act  is  necessary  to  complete  the  offense.*"  And  so,  if  a 
person  hinders  or  prevents  the  execution  of  the  warrant  by  deceiving 
the  officer  or  by  circumventing  him  by  any  means,  the  result  is  the 
same  as  though  he  had  obstructed  by  some  direct  means.  The  in- 
tentional hindrance  of  the  service  of  process  is  the  thing  which  con- 
stitutes the  offense,  rather  than  the  particular  means  by  which  it  is 
accomplished,  and  it  is  not  necessary  that  there  should  be  forc«  or 
intimidation  or  a  direct  refusal  to  obey  the  process.  Thus,  it  has 
been  held  that  one  who,  on  being  informed  that  a  raid  was  about  to 
be  made  on  his  house  in  search  of  gambling  apparatus,  closed  and 

8.  Gktchel  V.  Page,  103  Me.  387,  60  Law,  vol.  8,  p.  326  et  seg. 

Atl.  624,  125  A.  S.  R.  307,  18  L.R.A.  11.  Bryan  v.  State,  99  Ark.  163, 
(N.S.)  253.  137  S.  W.  561,  Ann.  Cas.  lOlSA  908 

9.  Com.  V.  Tucker,  189  Mass.  457,  and  ndte;  State  v.  Magahey,  12  N.  D. 
76  N.  E.  127,  7  Ii.R.A.(N.S.)  1056.  535,  97  N.  W.  865,  1  Ann.  Cas.  650. 
See  infra,  par.  27.  And  see  Conteupt,  vol.  6,  p.  603. 

10.  Applmg  V.  State.  95  Ark.  185,  12.  Appling  v.  State,  95  Ark.  185, 
128  S.  W.  866,  28  L.R.A.(N.S.)  648  128  S.  W.  866,  28  LJl.A.(N.S.)  648. 
and  note.    See  generally,  Cbiuihal 
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locked  the  house  and  on  demand  for  the  key  denied  having  it  in  his 
possession,  together  with  the  fact  that  before  an  entrance  had  been 
obtained  the  apparatus  had  been  secreted,  was  guilty  of  hindering 
and  delaying  the  prompt  execution  of  the  warrant.*'  But  where 
the  officer  does  not  exhibit  the  warrant  or  make  any  mention  that 
he  has  one  in  his  possession,  or  that  he  was  acting  under  its  author- 
ity and  the  person  resisting  its  execution  has  no  knowledge  of  the 
existence  of  the  warrant,  he  cannot  be  convicted  under  a  statute  pim- 
isbing  the  wilful  resistance  to  the  execution  of  process;  nor  is  the 
resistance  of  a  void  warrant  punishable  as  a  contempt.'* 

14.  Review  of  Proceedings. — As  a  general  rule  the  common  law 
writ  of  certiorari  may  be  awarded  to  all  inferior  tribunals  and  ju- 
risdictions, where  it  appears  that  they  have  exceeded  the  limits  of 
their  jurisdiction,  or  in  cases  where  they  have  proceeded  illegally, 
and  no  appeal  is  allowed  or  other  mode  provided  for  reviewing  their 
proceedings.^'  Therefore  an  appellate  court  may  grant  a  writ  of 
certiorari  to  bring  up  for  review  a  search  warrant  and  the  proceed- 
ings in  which  it  has  been  issued,  and  may  quash  the  warrant  if  it 
is  shown  to  have  been  issued  improperly. And  it  has  been  held 
that  certiorari  lies  to  review  the  action  of  a  justice  of  the  peace  with- 
out jurisdiction  in  issuing  a  search  warrant  not  authorized  by  stat- 
utOi  even  if  there  is  a  remedy  by  appeal.^' 

form  and  ReqmsUet  of  Warmnt 

15.  In  General. — A  pcaroh  warrant,  like  the  oath  or  affiflavit  on 
which  it  is  based,  mu.-'t  conform  strictly  to  the  constitntional  and 
statutory  provisions  providing  for  its  issue,  for  there  is  not  a  descrip- 
tion of  process  known  to  the  law  the  execution  of  which  is  more  dis- 
tressing to  the  citizen.  Perhaps  there  is  none  which  excites  such 
intense  feeling  in  consequence  of  its  humiliating  and  degrading 
effects.*'  It  must  contain  every  statutory  requirement,  and  where 
the  statute  directs  that  both  the  property  and  the  person  in  whose 
possession  it  is  found  be  brought  before  the  officer  who  issued  it,  a 
irarrant  which  merely  directs  the  bringing  of  the  property  is  void.*** 
A  warrant  of  airest  may  sometimes  answer  the  purpose  of  a  search 

13.  Bryan  v.  State,  99  Ark.  163,  and  note.  See  Cbbtiobari,  toL  5,  p. 
137  S.  "W.  561,  Ann.  Cas.  1913A  908.  256  et  seq. 

14.  State  V.  Magahey,  12  N.  D.  535,  17.  White  v.  Wagar,  186  HI.  195, 
97  N.  W.  865,  1  Ann.  Cas.  650.  57  N.  E.  26,  50  L.R.A.  60. 

15.  See  Certiorabi,  vol.  5,  p.  253  18.  Wbite  v.  Wagar,  185  111.  195, 
et  seq.  57  K.  E.  26,  50  L.R.A.  60;  Reed  v. 

16.  Ez  parte  Oklalioma,  220  U.  S.  Rice,  2  J.  J.  Marsh.  (Ky.)  44,  19  Am. 
191,  31  S.  Ct  426,  55  U.  S.  {L.  ed.)  Dee.  122. 

431 ;  White  v.  Wagar,  185  III.  195,  57     19.  White  t.  Wagar,  185  111.  195, 
N.  E.  26,  50  L.R.A.  60;  Rex  v.  Kehr,  67  N.  E.  26,  60  L.RjL  60. 
11  Out.  L.  Rep.  517,  6  Ann.  Cas.  612 
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warrant,  as  a  warrant  for  an  arrest  for  a  felony  authorises  Hie  officer 
in  entering  the  shop  or  office  of  the  person  accused  to  seize  the  chattel 
alleged  to  be  illegally  held.  Thus,  under  a  warrant  for  the  arrest 
of  a  lottery  ticket  dealer,  the  officer  is  aaUioriiEed  to  search  the  room 
where  such  dealer  is  found,  and  seise  a  package  of  lottery  tickets 
there  found  which  belong  to  such  dealer."  And  so  if  an  officer 
discovers  property  the  subject  of  search  and  seizure  while  making 
an  arrest  he  may  seize  it  by  virtue  of  the  warrant  of  arrest.*  How- 
ever, a  search  warrant  differs  materially  from  a  warrant  of  arrest, 
though  it  may  sometimes  be  included  in  such  a  warrant*  But  under 
the  statutes  in  some  states  a  search  warrant  properly  drawn  cannot 
contain  a  clause  of  arrest.  The  function  of  such  warrant  is  to  cause 
a  search  to  be  made  at  a  specified  place  for  personal  property  stolen 
or  embezzled,  and  to  secure  the  prc^uction  of  the  propwty,  if  found, 
before  tiie  magistrate.  If  the  facte  stated  in  the  sworn  application 
for  it  also  constitute  a  charge  of  crime,  the  mi^istrate  may  issue  a 
separate  warrant  of  arrest,  though  in  Uiat  event  the  iosertion  of  such 
order  in  the  search  warrant  would  be  a  mere  irregularity,  not  vitally 
affecting  the  legality  of  the  process.'  Unless  expressly  required  by 
statute  it  need  not  be  under  the  seal  of  the  magistrate  issuing  it,  but 
where  it  is  required  a  wafer  attached  to  the  warrant,  which  is  the 
usual  seal  in  such  cases,  is  prima  facie  sufficient  without  proof  that 
it  was  the  seal  of  the  magistrate,  or  adopted  by  him>  The  corporate 
seal  of  a  town  is  not  the  seal  of  the  mayor  as  justice  of  the  peace, 
and  need  not  be  appended  to  a  search  warrant  issued  by  him  in  that 
capacity.* 

16.  Description  of  Place. — The  constitutional  provisions  relating 
to  search  warrants  uniformly  provide  that  the  warrant  must  con- 
tain a  particular  description  of  the  place  or  premises  to  be  searched, 
and  statutes  which  autiiorize  the  issuance  of  such  warrants  without 
requiring  a  compliance  with  this  provision  are  unconstitutional.* 
But  an  act  authorizing  a  search  warrant  is  not  unconstitutional  on 
the  ground  that  it  does  not  require  a  particular  description  of  the 
place  to  be  searched  or  the  property  to  be  seized,  when  it  requires 
the  place,  person,  and  property  to  be  described  "as  particularly  as  may 

20.  Note:  101  A.  S.  R.  334.  6.  Reed  v.  Riee,  2  J.  J.  Marsh. 

1.  Note:  46  L.BJl.(N.S.)  970.  See  (Ky.)  44, 19  Am.  Dec.  122;  Larthet  v. 
Arsest,  vol.  2,  p.  467  et  seq.  Foi^iy,  2  La.  Ann.  524,  46  Am.  Dec. 

8.  Ingrafaam  v.  Booton,  117  Minn.  564;  FiAex  v.  McOin,  1  Gray  (Mass.) 
105,  134  N.  W.  505,  Ann.  Cas.  lOlSD  1,  61  Am.  Dec.  381;  Sandford  v.  Nich- 
212.  See  Arrest,  vol.  2,  p.  459  et  seq.  ols,  13  Mass.  286,  7  Am.  Dec  151; 

3.  Boeger  t.  Lan^nberg,  97  Mo.  Smith  v.  McDuffee,  72  Oze.  276,  142 
390, 11  S.  W.  223,  10  A.  S.  R.  322.      Pac.  558,  143  Pac.  929,  Ann.  Cas. 

4.  State  V.  McNally,  34  Me.  210,  56  1916D  947  and  note. 


5.  Santo  v.  State,  2  la.  165,  68  Am.  R.  355;  101  A.  S.  R.  331;  17  Ami 


Am.  Dec.  650. 


Notes:  40  Am.  Dee.  663  ;  86  A.  S. 


Dec.  487. 


Gas.  232;  24  Eng.  Rol.  Cas.  1. 
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be." '  Although  it  is  universally  recogm^cl  that  these  proviaioas 
requite  that  a  search  warrant  shall  contain  a  descriptioa  of  the  prem- 
ises to  be  searched  so  specific  and  accurate  as  to  avoid  any  unnecee- 
sary  or  unaatiiorised  invasion  of  the  right  of  privacy,  yet  it  is 
difficult  to  lay  down  any  specific  test  which  can  be  invaciably  applied 
to  determine  the  sufficiency  of  the  description  in  a  warrant.  The 
rule,  however,  has  been  declared  to  be  that  a  search  warrant  must  con- 
tain as  specific  a  description  of  the  place  to  be  searched  as  would 
be  required  in  an  instrument  conveying  a  speciiic  piece  of  real  prop- 
erty.* But  the  prevailing  rule  seems  to  be  that  it  is  a  sufficient 
designation  of  the  place  to  be  searched  if  the  officer  to  whom  the 
warrant  is  directed  is  enabled  to  locate  the  same  definitely  and  with 
certainty.  This  does  not  necessarily  require  tiie  true  legal  descrip- 
tion to  be  given  in  the  form  it  apTpeaxs  on  the  records  in  the  oSice 
of  the  register  of  deeds.  The  description  may  be  one  used  in  the 
locality  and  known  to  the  people;  and  by  inquiry  the  officer  may 
be  as  clearly  guided  to  the  place  intended  as  if  the  legal  record 
description  were  used.  The  constitutional  requirement  is  a  descrip- 
tion which  particularly  points  to  a  definitely  ascertainable  place,  and 
so  as  to  exclude  all  others.*  The  writ  should  not  leave  the  place 
to  be  searched  to  the  discretion  of  the  officer ;  and  the  modem 
authorities  are  unanimous  in  holding  that  a  search  warrant  direct- 
ing an  officer  to  search  places  genendly  is  clearly  illegaL^^  It  has 
been  held  that  a  warrant  was  fatally  defective  for  failure  to  designate 
the  county  in  which  the  writ  was  to  be  executed.^'  However,  it  is 
not  necessary  that  the  warrant  shall  contain  an  express  description 
of  the  premises  to  be  searched  where  there  is  a  sufficient  description 
thereof  in  the  complaint  and  such  description  is  made  a  part  of  the 
warrant  by  proper  reference.^*  A  warrant  directing  an  officer  to 
search  for  and  take  certain  specified  property,  if  it  is  found  in  the 
possession  of  a  certain  person,  is  d^ective  and  illegal  because  it 
fails  to  describe  the  place  to  be  searched.**  Where  the  search  of 
several  suspected  places  is  desired,  it  has  been  held  that  it  is  not 
necessary  that  a  separate  warrant  ^all  issue  for  each  pl&ce,  but  that 
the  same  warrant  may  describe  the  several  places  to  be  searched. 

-  7.  Santo  v.  State,  2  la.  165,  03  Am.  Pae.  929,  Ann.  Caa.  1916D  947  and 
Dee.  487.  note. 

8.  Notes:  101  A.  S.  B.  331;  17  Ann.     Note:  17  Ann.  Caa.  232. 

Caa.  232.  11.  Notes:  101  A.  S.  B.  331;  17 

9.  Smith  T.  MeDuflee,  72  Ore.  276,  Ann.  Caa.  332. 

142  Fae.  658, 143  Pao.  929,  Ann.  Caa.  12.  SmiUi  t.  HoDuffee,  72  Ora,  276, 
1916D  947  and  note.  142  Pac  568,  143  Pao.  929,  Ann.  Caa. 

Notes:  101  A.  S.  B.  331;  17  Ann.  1016D947. 
Cas.  232.  13.  Note:  17  Ann.  Gas.  232. 

10.  Larthet  v.  Forgay,  2  La.  Ann.  14.  Notes:  40  Am.  Dea  663;  17 
524,  46  Am.  Dee.  554;  Smith  v.  Me-  Ann.  Cas.  232. 

Doffee,  72  Ore.  276, 142  Pac  568, 143 
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However,  it  has  been  held  that  a  warrant  assuming  to  authorize 
the  search  of  three  distinct  premises,  each  occupied  by  a  dififerent 
person,  partook  of  the  nature  of  a  general  warrant  and  was  illegal. 
A  warrant  directing  an  officer  to  search  a  dwelling  house  and  its 
appurtenances  has  been  held  to  authorize  a  search  to  be  made  of  a 
stable  on  the  premises  used  in  connection  with  the  dwelling.  And 
it  has  been  held  that  an  officer  is  authorized  to  search  a  woodshed, 
used  in  connection  with  a  dwelling,  as  an  appurtenance."  AuHiority 
to  search  a  house  will  justify  the  search  of  a  shop  on  Hie  same 
premises  if  the  goods  under  search  are  such  as  might  reasonably  be 
found  in  such  shop.'*  But  a  search  warrant  commanding  the  officer 
diligently  to  search  a  certain  house  for  stolen  goods  will  not  authorize 
him  to  force  his  way  into  an  adjoining  house  and  search  it''  And 
it  has  been  held  that  a  search  warrant  based  on  an  affidavit  that 
on  a  specified  date  a  certain  amount  of  cottonseed  was  taken  from 
the  affiant's  premises  and  that  there  is  probable  cause  for  beheving 
such  property  to  be  on  a  certain  plantation,  occupied  by  two  desig- 
nated persons,  is  void  for  want  of  a  certain  description  of  the  place 
to  be  searched.'* 

17.  Description  of  Property. — In  order  to  comply  with  the  consti- 
tutional provisions  regulating  the  issuance  of  search  warrants,  the 
property  to  be  seized  under  a  warrant  must  be  piffticularly  described 
therein  and  no  other  property  can  be  taken  thereunder.  The 
^oods  to  be  seized  must  be  described  with  such  certainty  as  to 
identify  them,"  and  the  description  must  be  so  particular  that  the 
officer  charged  with  the  execution  of  the  warrant  will  be  left  with 
no  discretion  respecting  the  property  to  be  taken.**  Thus,  a  descrip- 
tion as  "goods,  wares  and  merchandise,"  without  any  specification 
of  their  character,  quality,  number,  or  weight,  or  any  other  circum- 
stances tending  to  distinguish  them,  is  not  sufficiently  particular  or 
detinite.^  Yet  the  description  is  required  to  be  specific  only  so  far  as 
the  circumstances  will  ordinarily  allow.  Thus,  under  a  statute 
authorizing  searches  for  gaming  apparatus  or  implements,  it  would 
not  be  sufficient  to  describe  the  property  as  goods,  wares,  and  mer- 
chandise, or  as  chattels  generally ;  but  a  search  warrant  commanding 
the  seizure  of  "g^bling  implements  and  apparatus  used,  kept,  and 
provided  to  be  used  in  unlawful  gambling"  on  certain  premises  and 

16.  Note:  17  Ann.  Gas.  233,  235.      19  Am.  Dee.  122;  Sandford  v.  Nichota, 

16.  Note:  101  A.  S.  R.  331.  13  Maes.  286,  7  Am.  Dec.  ISL. 

17.  Larthet  v.  Forgay,  2  La.  Ann.     Notes:  86  A.  S.  B.  355;  101  A.  S. 


19.  Bryan  v.  State.  99  Ark.  163,  note. 
137  S.  W.  561,  Ann.  Cae.  1913A  908;     1.  Notes:  101  A.  S.  B.  332  ;  24  £ng. 
Reed  v.  Rice,  2  J.  J.  Marsh.  (Ky.)  44,  RuL  Cai.  1. 
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80.  Frost  People,  193  111.  635, 
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in  a  certain  building,  is  sufficiently  definite  in  its  description 
of  the  property  to  be  seized.'    So  in  the  case  of  a  warrant 

to  search  for  smuggled  goods  or  for  lottery  tickets,  a  general 
description  of  them  is  deemed  sufficient*  But,  under  a  war- 
rant to  search  a  person  for  stolen  goods,  the  officer  cannot  law- 
fully take  from  the  person  a  letter,  such  letter  not  being  particularly 
described  in  the  warrant  as  property  to  be  searched  for>  If  the 
warrant  and  ihe  complaint  on  which  it  is  issued  are  on  tiie  same 
paper,  and  the  goods  to  be  searched  for  are  properly  designated 
and  described  in  the  complaint,  and  the  warrant  dirocts  the  officer 
to  search  for  the  property  "mentioned  in  the  above  complaint/' 
the  process  is  legal  and  sufficient,  without  further  designation  or 
description  in  the  warrant.' 

18.  Description  of  Person. — Ordinarily  the  constitutional  and  stat- 
utory provisions  relating  to  search  warrants  require  that  the  person 
suspected  of  having  possession  of  the  goods  must  be  described  in  the 
warrant,  as  well  as  the  place  and  the  property ;  and,  under  the  rule 
that  the  warrant  is  invalid  if  it  omits  any  of  the  legal  requirement*, 
a  failure  to  designate  the  person  by  words  sufficient  to  enable  the 
officer  to  identify  him  without  difficulty  is  fatal  to  its  validity.' 
However,  where  there  is  no  requirement  that  the  warrant  shall  des- 
ignate the  suspected  person  by  name  or  otherwise,  it  is  sufficient 
if  it  describes  the  suspected  place  of  concealment  and  the  things  to 
be  searched  for.  In  such  a  case  if  the  name  of  a  person  is  employed 
to  designate  or  describe  the  place,  it  serves  more  to  identify  the  oc- 
cupant thereof  than  the  owner;  it  particularizes  the  place,  for  a 
person  may  own  many  places  widely  scattered,  but,  as  a  usual  thing, 
occupies  only  one.' 


19.  In  General. — While  search  warrants  seem  to  have  been  fir?t 
confined  to  proceedings  for  the  discovery  and  seizure  of  stolen  goods, 
their  use  has  been  extended  by  statutory  enactments  as  an  aid  to 
the  discovery  and  punishment  of  any  character  of  public  offense 
when  it  may  be  available.  The  grounds  on  which  such  a  warrant 
may  be  issued  may  be  divided  into  three  classes:  (1)  when  the  prop- 
erty sought  has  been  stolen  or  embezzled;  (2)  when  it  has  been 
used  as  a  means  of  committing  a  felony;  and  (3)  when  it  is  in  the 

2.  Frost  T.  People,  193  111.  635.  61  6.  Reed  t.  Rice,  2  J.  J.  Maxsb. 
N.  E.  1054,  86  A.  S.  R.  352  and  note.  (Ky.)  44,  19  Am.  Dec.  122. 

3.  l^otes:  101  A.  B.  R.  332  ;  24  Eng.      Note:  101  A.  S.  R.  331. 


4.  State  V.  Slamon,  73  Vt  212,  50  142  Pae.  558, 143  Pae.  920,  Ann.  Cm. 
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Rul.  Gas.  1. 


7.  Smith  V.  McDuffee,  72  Ore.  276. 


AtL  1097,  87  A.  S.  R.  711. 
ff.  Note:  101  A.  8.  R.  332. 
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the  possession  of  any  person  wiUi  tiie  intent  to  use  it  as  ite  means 
of  committing  a  public  offense.  But  as  a  rale  the  use  of  it  may  not 
be  extended  by  construction  to  any  case  not  dearly  coveied  by  statute.* 
However,  the  term  "unreasonable,"  in  the  constitutions  of  the  states, 
has  allusion  to  what  had  been  practiced  before  our  revolution,  and 
especially  to  general  search  warrants,  in  which  the  person,  place, 
■or  Idling  was  not  deecribed.  It  is  believed  that  no  search  warrant 
is  unreasonable,  in  the  legal  sense,  when  it  is  for  a  thing  obnoxious 
to  the  law,  and  of  a  person  and  place  particularly  described,  and  is 
issued  on  oath  of  probaBle  cause  * 

20.  Property  Held  Contrary  to  Law. — Statutes  in  many  states  au- 
thorize the  use  of  search  warrants  to  search  for  and  seize  property 
the  possession  or  use  of  which  is  declared  by  the  legislature  to  be 
illegal  or  detrimental  to  the  public  health  or  morals.  Such  laws  are 
not  incompatible  with  those  constitutional  limitations  which  protect 
l^e  people  against  the  unreasonal^e  search  or  seizure  of  their  per- 
sons, houses,  papers  or  effects.  Thus  the  seizure  of  gambling  instra- 
ments  or  devices  may  be  authorized  by  the  state  under  its  power  to 
suppress  and  prevent  crime  and  protect  the  public  morals  and  welfare 
without  violating  the  constitutional  inhibition  against  unreasonable 
searches  and  seizures.^*  The  same  is  trae  of  the  seizure  of  intoxicat- 
ing liquors  kept  for  illegal  sale  or  in  violation  of  the  law.**  Like- 
wise, articles  used  in  the  violation  of  the  fish  and  game  laws  may 
lawfully  be  made  th«  subject  of  seizure.*'   So  also  the  tools  for 

8.  State  V.  Jogtice  Ct.,  46  Mont  376,  Ann.  Cas.  933  and  note,  66  L.RJk. 
123  Pac.  405,  48  L.R.A.(N.S.)  166;  616. 

People  V.  Eempner,  208  N.  T.  16, 101  Notes:  101  A.  S.  R.  330;  131  A.  S. 
N.  E.  794,  Ann.  Cos.  1914D  160,  46  R.  237. 

L.R.A.(N.S.)  970.  See  OAUnro,  voL  12,  p.  733. 

Note:  101  A.  S.  R.  330.  11.  Eirkland  v.  State,  72  Ark.  171, 

9.  Santo  t.  State,  2  U.  165,  63  Am.  78  S.  W.  770, 105  A.  S.  R.  25,  2  Ann. 
Dee.  487.  Cas.  242  and  note^  65  L.RJl.  76;  De- 

10.  Mollen  t.  Moseley,  13  Idaho  lan«y  v.  Plonkett,  146  Oa.  647,  91  S. 
457,  90  Pac.  986, 121  A.  S.  R.  277  and  E.  561,  Ann.  Caa.  1917E  685,  L.R.A. 
note,  13  Ann.  Cas.  450  and  note,  12  1917D  926;  Himes  t.  Stahe,  79  Kan. 
L.E.A.(N.8.^  394  and  note;  Frost  v.  88,  99  Pac  273,  131  A.  8.  a  280,  17 
People,  193  lU.  635,  61  N.  E.  1064,  86  Ann.  Cas.  208,  20  L.RJL(N.S.)  1118; 
A.  S.  R.  352  and  note;  Edwards  v.  Santo  v.  Statei,  2  la.  166,  63  Am.  Deo. 
American  Express  Co.,  121  la.  744,  96  487. 

N.  W.  740,  63  L.R.A.  467;  Board  of  Notes:  101  A.  S.  R.  330  ;  50  Am 
Police  V.  Wagner,  93  Md.  183,  48  Atl,  Dec.  88. 

455,  86  A.  S.  R.  423,  52  L.R.A.  775;  See  iNTOxiCATUm  LlQUOas,  toL  15, 
Wagner  v.  Upahur,  95  Md.  619,  62  p.  412  et  seq. 

Atl.  509,  93  A.  S.  R.  412;  People  v.  12.  McConneH  v.  McKillip,  71  Neb. 
Adams,  176  N.  Y.  361,  68  N.  E.  636,  712,  99  N.  W.  505,  115  A.  S.  R.  614, 
98  A.  S  R.  675,  63  hR.A.  406;  Woods  8  Ann.  Cas.  898  and  note,  65  L.R.A. 
V.  Cottrell,  55  W.  Va.  476,  47  8.  E.  610;  Daniels  v.  Homer,  139  N.  C.  219, 
275,  104  A.  S.  R.  1004  and  note,  2  51  S.  E.  902,  3  LJl.A.(N.S.)  907| 
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making  counterfeit  coins  and  ihe  coins  themselves.^*  It  has  been 
held,  bowevei,  that  only  such  property  or  articles  as  are  intended 
to  be  used  in  Tiolation  of  law  and  can  be  used  for  no  legitimate  pur- 
pose can  be  summarUy  seized  by  the  police  authorities,  and  that 
an  article  which  may  or  may  not  be  used  for  legal  purposes  can- 
uot  be  seized  until  it  has  first  been  properly  established  in  &  court 
of  criminal  jurisdiction  that  the  article  was  procured^  held,  or  used 
for  an  ill^td  purpose.'*  This  rule  has  been  applied  to  the  seizure 
of  gambling  devices  before  the  institution  of  criminal  proceedings, 
the  court  holding  that  in  the  absence  of  a  statute  making  the  pos- 
session of  gambling  devices  an  offense,  police  authorities  could  not 
summarily  seize  and  retain  possessdon  of  such  devices  as  a  matter 
of  preventive  justice,  when  no  charge  of  the  violation  of  the  laws 
against  gambling  had  been  made  against  the  person  having  them 
in  possession.** 

21.  Military  Purposes. — During  a  state  of  war  or  £^ter  martial 
law  has  been  declared  the  officers  engaged  in  the  military  service 
may  lawfully  arrest  anyone  who,  from  the  information  bef(Hre  them, 
they  have  reasonable  grounds  to  believe  is  engaged  in  oppo^ng  the 
government;  and  may  order  a  house  to  be  forcibly  entered  and 
.searched,  when  there  are  reasonable  grounds  for  supposing  he  may 
be  there  concealed.  No  more  force,  however,  can  be  used  than  is 
necessary  to  accomplish  the  object.  And  if  the  power  is  exercised 
for  the  purposes  of  oppression,  or  any  injury  wilfully  done  to  person 
nr  property,  the  party  by  whom,  or  by  whose  order,  it  is  committed 
would  imdoubtedly  be  answerable.** 


22.  In  General. — An  unreasonable  search  is  an  examination  or 
inspection  without  autliority  of  law  of  one's  premises  or  person,  with 
a  view  to  the  discovery  of  stolen,  contraband  or  illicit  property,  or 
for  some  evidence  of  guilt,  to  be  used  in  the  prosecution  of  a  criminal 
action.  The  right  of  individuals  to  be  exempt  from  such  searches 
as  guaranteed  by  the  fourth  amendment  to  the  constitution  of  the 
United  States,  and  saoh  amendment  is  incorpornted  generally  in  the 

Bittenhaus  v.  Johnston,  92  Wis.  588,  16.  Loper  v.  Michal,  123  Md.  542, 

66  N.  W.  805,  32  L.R.A.  380.    See  91  Ati.  684,  L.E.A.1915A  232  and  note. 

Fish  and  Fishbbibs,  vol.  11,  p.  1053.  16.  Luther  v.  Borden,  7  How,  1, 

13.  Santo  V.  State,  2  la.  165,  63  Am.  12  U.  S.  (L.  ed.)  581;  CNiel  v. 
Dec.  487;  Spalding  v,  Preston,  21  Vt.  Central  Leather  Co.,  87  N.  J.  L.  663, 
9,  50  Am.  Dec.  68  and  note.  94  Atl.  789,  L.R.A.1917A  276. 

14.  Board  of  Police  v.  Wagner,  93  Notes:  11  L.B.A  378;  24  Eng.  Bnl. 
Md.  182,  48  Atl.  466,  86  A.  S.  R.  423,  Cm.  0. 

62  L.R.A.  775;  Wagner  v.  Upshnr, 
95  Md.  619,  52  AtL  509,  93  A.  S.  B. 
412 
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constitutions  of  the  several  states.*'  These  provisions  apply  to  all  iii- 
vasions  on  the  part  of  the  government  and  its  employees  of  the  sanc- 
tity of  a  man's  home  and  the  privades  of  life.  It  is  not  the  breaking 
of  his  doors  and  the  rummaging  of  his  drawers  that  constitute  the 
essence  of  the  offense ;  but  it  is  the  invasion  of  his  indefeasible  right 
of  personal  security,  personal  liberty,  and  private  property,  where 
that  right  has  never  been  forfeited  by  his  conviction  of  some  public 
offense.^®  Searches  are  always  treated  as  unreasonable  when  pro- 
ceeding 6n  the  assumption  that  courts  possess  the  power  to  au- 
thorize an  entry  on  private  premise,  and  seizure  of  any  property 
which  may,  in  the  prosecutor's  judgment,  have  a  bearing  on  a  crime 
with  which  another  person  is  charged.'*  Hence,  officeni  cannot  be 
authorized  to  enter  a  private  inclosure  and  to  take  from  the  owner's 
possession  a  wrecked  boiler  and  its  appurtenances  for  use  as  exhibits 
on  the  trial  of  another  person  for  manslaughter,  where  death  resulted 
from  the  latter's  criminal  negligence,  as  engineer,  in  causing  the 
explosion  of  the  boiler."*  But  for  tjie  purposes  of  public  justice 
publicly  administered,  according  to  the  established  institutions  of 
the  country,  private  letters  in  the  hands  of  a  person  other  than  the 
writer  must  always  be  produced,  unless  such  letters  would  t^d  to 
criminate  the  person  required  by  law  to  produce  them.*  Although 
books  and  papers  which  have  been  illegally  seized  by  an  officer  act- 
ing without  a  search  warrant  are  nevertheless  admisEdble  in  evidence,* 
the  refusal  of  the  court  to  return  such  papers  on  reasonable  appli- 
cation by  the  accused  and  the  permitting  of  their  use  in  evidence 
amounts  to  a  denial  of  the  immunity  from  unreasonable  searches 
and  seizures  a£forded  by  tiie  fourth  amendment  to  tiie  federal  con- 
stitution.' However,  the  inhibition  against  unreasonable  searches 
and  seizures  is  not  aimed  at  the  use  of  papers  and  documents  vol- 
untarily turned  over  by  a  subsequently  indicted  person  to  the  prose- 
cuting attorney  although  done  on  his  promise  to  return  them.  The 
bnach  of  the  agreement  to  return  does  not  amount  to  an  unreasonar 

■  17.  BIsekburg  t.  Beam,  104  S.  C.  Note:  24  Eng.  Rul.  C&s.  10. 

146,  88  S.  E.  441,  L.R.A.1916E  714.  20.  Newberry    v.    Carpenter,  107 

Notes:  101  A.  S.  R.  328  ;  24  Eng.  Mich.  567,  65  N.  W.  530,  61  A.  S. 

Rul.  C&s.  1.  R.  346  and  note,  31  L.R.A.  163. 

18.  Weeks  v.  United  States,  232  U.  1.  Barrett  v.  Fish,  72  Vt.  18,  47 
S.  383,  34  S.  Ct  341,  58  U.  S.  (L.  ed.)  Atl.  174,  82  A.  S.  R.  914  and  note, 
652,  Ann.  Cas.  W15C  U77,  L.R.A.  51  L.R.A.  754  and  note. 

1915B  934.  2.  See  Criuikal  Law,  vol.  8,  p. 

19.  Owens  v.  Way,  141  Ga.  796,  82  196  et  seq.;  Evtobnce,  vo!.  10,  p.  1090 
S.   E.   132,   Ann.   Cas.  1915C   963,  et  seq. 

L.R.A.1915E  399;  Newberry  v.  Car-      3.  Weeks  v.  United  States,  232  U.  B. 

penter,  107  Mich.  567,  65  N.  W.  530,  383,  34  S.  Ct.  341,  58  U.  S.  (L.  ed.) 

61  A.  S.  B.  346  and  note,  31  L.R.A.  652,  Ann.  Cas.  1915C  1177,  L.R.A. 

163.  1915B  834  and  note. 
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ble  search  and  seizure  when  the  court  sanctions  the  use  of  the  papen 
•on  the  trial  only.* 

23.  Search  for  Indiridnal  BoieflL — Search  warrants  were  never 
recognized  by  the  common  law  as  processes  which  might  be  availed 
of  by  individuals  in  the  course  of  civil  proceedings,  or  for  the  main- 
tenance of  any  mere  private  right;  but  their  use  was  confined  to 
cases  of  public  prosecutions,  instituted  and  puraued  for  the  sup- 
pression of  crime  or  the  detection  and  punishm^t  of  criminals  * 
All  searches,  therefore,  which. are  instituted  and  pursued  on  the  com- 
plaint or  suggestion  of  one  party  into  the  house  or  possessions  of 
another,  in  order  to  secure  a  personal  advantage,  and  not  with  any 
design  to  afford  aid  in  the  administration  of  justice  in  reference  to 
acts  or  offenses  in  violation  of  penal  laws,  must  be  held  to  be  unrea- 
sonable, and  consequently  under  the  constitutional  provisions  unwar* 
rantable,  illegal,  and  void.* 

24.  Sealed  Mail  Hatter. — ^Letters  and  sealed  packages  subject  to 
letter  postage  in  the  mail  are  as  fully  guarded  from  examination 
and  inspection,  except  as  to  their  outward  form  and  weight,  as  if 
they  were  retained  by  the  senders  in  their  own  domicils.  The  con- 
stitutional guaranty  of  the  right  of  the  people  to  be  secure  in  their 
papers  against  unreasonable  searches  and  seizures  extends  to  their 
pikers,  thus  closed  against  inspection,  wherever  they  may  be.  While 
in  the  mail,  they  can  be  opened  and  examined  only  under  like  war- 
rant, issued  on  similar  oath  or  *aiIirmation,  particularly  describing 
the  thing  to  be  seized,  as  is  required  when  pf^ers  are  subjected  to 
search  in  one's  own  household.  No  law  of  Congress  can  place  in 
the  hands  of  officials  connected  with  the  postal  service  any  authority 
to  invade  the  secrecy  of  letters  and  such  sealed  packages  in  Uie  mail ; 
and  all  regulations  adopted  as  to  mail  matter  of  this  kind  must  be 
in  subordination  to  the  great  principle  embodied  in  the  fourtli 
amendment  of  the  constitution.' 

25.  Compulsory  Production  of  Private  Books  and  Papers. — ^The 
violation  of  the  right  to  be  secure  in  one's  home  does  not  require 
actual  entry  on  the  premises  and  a  search  for  and  the  seizure  of  prop- 
erty in  order  to  constitute  it  an  unreasonable  search  and  seizure^  The 
compulsory  production  of  one's  private  books  and  papers  to  be  used 

4.  Note:  L.R.A.1915B  839,  840.  Tenn.  61,  109  S.  W.  1149,  15.  Ann. 
6.  See  aupra,  par.  3.  Cas.  1201,  17  L.R.A.(N.S.)  451. 

6.  Williams  v.  State,  100  Ga.  511,  Notes:  101  A.  S.  R.  329  ;  24  Eng. 
28  S.  E.  624,  39  L.R.A.  269,  People  Rul.  Cas.  1. 

V.  Kempner,  208  N.  Y.  16,  101  N.  E.  7.  Ex  parte  Jackson,  96  V.  9.  727, 
794,  Ann.  Cas.  1914D  169,  46  L.R.A.  24  V.  S.  (L.  ed.)  877;  Weeks  v. 
(N.S.)  970;  State  v.  Schmuek,  77  United  States,  232  U.  S.  383,  34  S.  Ct. 
Ohio  St.  438,  83  N.  E.  797,  122  341,  58  U.  S.  (L.  ed.)  652,  Ann.  Cas. 
A.  S.  R.  527  and  note,  14  L.R.A.  1915C  1177,  L.R.A.1915B  834. 
(N.S.)   1128;   Cobn  v.   State,  120     Note:  24  Eng.  Rul.  Cas.  10. 
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against  him  in  a  crimincU  or  p^al  proceeding  is  within  the  meaning 
and  spirit  of  the  constitutional  provision."  And  making  the  non- 
production  of  books  and  pc^rs  and  invoices  a  confession  of  the 
all^ations  vhich  it  is  claimed  they  would  prove  if  produced  is 
equivalent  to  ihai  compulsory  production,  within  the  spirit  and 
meaning  of  the  prohibition.*  But  the  delivery  of  private  letters  to  a 
prosecuting  attorney  by  an  agent  of  their  owner,  though  a  flagrant 
breach  of  trust,  does  not  make  the  receiving  of  such  letters  unlawful 
search  and  seizure.***  The  provision,  however,  applies  to  criminal 
actions  and  proceedings  for  penalties  and  forfeitures  only,  and  has 
no  application  to  civil  proceedings.'*  Thus,  compelling  a  person 
to  disclose  his  possession  of  any  property  of  a  decedent's  estate,  or 
his  knowledge  concerning  such  estate,  on  penalty  of  imprisonm^t 
for  refusal,  in  proceedings  on  behalf  of  the  estato,  being  a  remedial, 
and  not  a  penal,  proceeding,  is  not  within  the  provision.**  But  it 
has  been  held  that  the  legi^ature  cannot,  in  view  of  the  constitutional 
guaranties  of  liberty  and  against  searches,  compel  an  employer  to 
disclose  to  employees  communications  made  by  or  to  him  with  re- 
spect to  the  quaJifications  of  a  discharged  employee  or  one  seeking 
employment.*'  Parties  litigant  who  desire  to  inspect  the  books  and 
records  of  opposing  parties  must  make  some  showing  as  to  the 
necessity  of  such  inspection,  and  their  demands  must  specify  with 
reasonable  exactness  the  particular,  books  and  papers  which  they 
desire  to  examine.** 

26.  Compulsory  Production  of  Corporate  Books  and  Papers. — The 
constitutional  provision  with  reference  to  unreasonable  searches  and 
seizures  applies  to  prevent  investigation  into  private  affairs  only,  and 
does  not  interfere  with  investigation  into  matters  of  a  public  or 

8.  Boyd  V.  United  States,  116  U.  S.  Mont.  441,  71  Pac  602,  04  A.  S.  B. 

616,  6  S.  Ct.  524,  29  U.  S.  (L,  ed.)  831  and  note. 

746.  Note:  29  L.R.A.  819. 

Note:  62  U.  S.  (L.  ed.)  641.  gee  also  Disoovkrt,  vol.  9,  p.  165. 

See  also  Disoovebt,  toL  9,  pp.  168-  12.  Levy  v.  Superior  Ct,  105  Cal. 

Note:  29  L.R.A.  819.  600^  38  Pae.  966,  29  LiLA.  8U  and 

Aa  174,  82  A.  S.  B.  914,  Bl  UK.A.  jjjg         477^        g  ^  ^(,3^  ^Jl 

li.  Levy  V.  Superior  Ct.,  105  Cal.  ^^JP,,^*'^  ,^4  „  p 

600,  38  Pac.  965,  29  L.R.A.  811  and  "l.^*'^*^  ®*'':i«^^T-7u  "on!'' 
Dote;  Federal  Min.,  etc.,  Co.  v.  Public  UWitiea  Commisoon^  26  Idaho  391, 
tJtilities  Commission,  26  Idaho  391, 143  143  Pac.  1173,  L.R.A.1917F  1195; 
Pac.  1173,  L.B.A.1917P  1195;  Dalton  State  v.  District  Ct.,  27  Mont.  441, 
V.  Calhoun  County  District  Ct.,  164  71  Pac.  602,  94  A.  S.  R.  831. 
la.  187,  145  N.  W.  498,  Ann.  Cas.  Note:  31  L.B.A.(N.S.l  835. 
1916D  695;  State  r.  Diatriet  Ct.,  87     See  also  Disoonrar,  voL  9,  p.  181 
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quasi  public  nature  or  in  which  the  public  has  an  interest.'*  There 
is  a  clear  distinction  in  this  particular  between  an  individual  and 
a  corporation,  in  that  a  corporation  has  no  right  to  refuse  to  sub- 
mit its  books  and  papers  for  an  examination  at  the  suit  of  the  state, 
as  an  individual  may  do.  A  corpcvation  is  a  creature  of  ihe  state. 
It  is  presumed  to  be  incorporated  for  the  benefit  of  the  public.  It 
receives  certain  special  privileges  and  franchises,  and  holds  them 
.subject  to  the  lawd  of  the  state  and  the  limitations  of  its  charter. 
Its  powers  are  limited  by  law.  It  can  make  no  contract  not  author- 
ized by  its  charter.  Its  rights  to  act  as  a  corporation  are  only  pre- 
served to  it  so  long  as  it  obeys  the  law  of  its  creation.  There  is 
a  reserved  right  in  the  legislature  to  investigate  its  contracts  and 
find  out  whether  it  has  exceeded  its  powers.'*  And  so  the  com- 
pulsory production  of  corporate  books  and  papers  before  a  court 
or  grand  jury  is  not  a  violation  of  the  inhibition  against  unrea- 
sonable search  and  seizure  of  private  books  and  documents."  Simi- 
larly a  public  service  corporation  may  be  required  to  produce  its 
books  and  papers  for  inspection  by  the  attorneys  and  experts  of 
a  patron  seeking  to  determine  the  reasonableness  of  the  rates 
chared  by  it  for  service.'*  However,  an  order  for  the  production  of 
the  books  and  papera  of  a  corporation  may  constitute  an  unreasona- 
ble search  and  seizure,  as  where  a  subpoena  duces  tecum  fails  to 
describe  particularly  the  documents  desired,  but  is  broad  and  unlimit- 
ed in  its  scope,  being  intended  merely  as  a  means  of  eliciting  informa- 
tion, and  amounts  to  an  unreasonable  search  and  seizure.'*  Accord- 
ingly, it  has  been  held  that  a  corporation  charged  with  a  inolation 

16.  Hale  v.  Henkel,  201  TJ.  S.  43,  Commerce  Commission,  221  U.  S.  612, 
26  S.  Ct.  370,  50  U.  S.  (L.  ed.)  652.  31  S.  Ct  621,  65  U.  S.  (L.  ed.)  878; 
Notes:  20  L.BJL  819;  62  U.  S.  (L.  Wheeler  v.  United  States,  226  U.  S. 


16.  Hale  v.  Henkel,  201  U.  S.  43,  309;  Grant  v.  United  States,  227  U.  S. 
28  S.  Ct.  370,  50  U.  S.  (L.  ed.)  652  ;  74,  33  S.  Ct  190,  57  U.  S.  (L.  ed.) 
Hammond  Packing  Go.  v.  Arkansas,  423;  £z  p.  Oonld,  60  Tex.  Crhn.  442, 
212  U.  S.  322,  29  S.  Ct.  370,  53  U.  8.  132  S.  W.  364,  31  L.R.A.(N.S.)  835 
(L.  ed.)  530,  15  Ann.  Cas.  645.  and  note;  In  re  Consolidated  Render- 

17.  Interstate  Commerce  Commia-  ing  Co.,  80  Vt.  55,  66  Atl.  790,  11 
sion  V.  Baird,  194  U.  S.  25,  24  S.  Ct.  Ann.  Cas.  1069.  See  also  Witnesses. 
563,  48  U.  S.  (L.  ed.)  860;  Hale  v.  18.  Federal  Min.,  etc.,  Co.  v.  PubUc 
Hraikel,  201  U.  S.  43,  26  S.  Ct.  370,  Utilities  Commission,  26  Idaho  391, 
50  U.  S.  (L.  ed.)  652;  Consolidated  143  Pac.  1173,  L.R.A.1917P  1195. 
Rendering  Co.  v.  Vermont,  207  U.  S.  19.  Consolidated  Rendering  Co.  v. 
541,  28  S.  Ct.  178,  52  U.  S.  (L.  ed.)  Vermont,  207  U.  S.  541,  28  S.  Ct. 
327,  12  Ann.  Cas.  858;  Wilson  v.  178,  52  U,  S.  (L.  ed.)  327,  12  Ann. 
United  States,  221  U.  S.  361,  31  S.  Cas.  658;  Ex  p.  Gould,  60  Tex.  Crim. 
Ct.  538,  55  U.  S.  (L.  ed.)  771,  Ann.  442,  132  S.  W.  364,  31  L.R.A.(N.S.) 
Cas.  1912D  558;  American  Lithograph  835  and  note;  In  re  Consolidated  Ren- 
Co.  V.  Werckmeister,  221  U.  S.  603,  dering  Co.,  80  Vt  55,  66  Atl.  790, 
31  S.  Ct  676,  55  U.  S.  (L.  ed.)  873;  11  Ann.  Gas.  1068. 

Baltimore,  etc.,  R.  Co.  v.  Interstate 
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of  the  federal  antitrust  act  b  entitled  to  immunity  from  such  an 
unreasonable  search  smd  seizure  as  the  compulsory  production  before 
a  grand  jury,  under  a  subpcena  duces  tecum,  of  all  understandings, 
contracts,  or  correspondence  between  such  corporation  and  ax.  other 
companies,  together  with  all  reports  and  accounts  rendered  by  such 
companies  from  the  date  of  the  organization  of  the  corporation,  as 
well  as  all  letters  received  by  that  corporation  since  its  organization, 
from  more  than  one  dozen  different  companies,  situated  in  seven  dif- 
ferent states.^"  And  a  subpcena  requiring  the  agent  of  a  telegraph 
company  to  produce  before  the  grand  jury  all  messages  sent  from 
the  town  before  a  specified  time,  ordering  intoxicating  liquors,  is  too 
broad  to  require  compliance  therewith,  where  the  statute  provides 
that  the  grand  Jury,  in  propounding  questions  to  a  witness,  shall 
direct  the  examination  to  the  person  accused  or  suspected  of  crime, 
and  state  the  offense  with  which  he  is  charged,  but  permits  the  jury 
to  ask  a  witness  in  general  terms  wheth^  he  has  knowledge  of  the 
violation  of  any  particular  law  by  any  person  and  if  so  by  what 
person.*  But  where  the  order  limits  the  books  and  papers  to  be  pro- 
duced to  those  covering  a  reasonable  period  of  time,  containing  ac- 
counts or  entries  relating  to  the  matter  under  investigation,  and  de- 
scribing them  as  specifically  as  may  be,  it  is  not  open  to  tiie  objection 
of  being  an  unreasonable  search  and  seizure.*  Thus  it  has  been  held 
that  a  subpoena  duces  tecum  calling  for  the  production  before  a 
grand  jury  engaged  in  investigating  the  alleged  criminal  conduct  of 
the  former  officers  of  a  corporation  of  all  the  corporate  books,  letters, 
and  telegrams  in  their  possession,  covering  a  specified  period  of  fifteen 
months,  is  not  so  broad  as  to  amount  to  an  unreasonable  search  and 
seizure.*  Nor  was  the  enforced  production  before  the  grand  jury 
under  a  subpcena  duces  tecum  of  the  books  and  papers  of  a  defunct 
corporation  covering  a  period  of  three  years,  which  were  in  the  pos- 
session of  a  former  stockholder  who  claimed  title,  a  violation  of  any 
constitutional  protection  against  unreasonable  searches  and  seizures.* 
Neither  officers,  directors,  nor  stockholders  of  a  corporation  are  sub- 
jected to  an  imreasonable  search  and  seizure  by  the  compulsory  pro- 
duction before  a  grand  jury  engaged  in  investigating  their  dleged 
criminal  conduct  of  the  books  and  papers  of  the  corporation,  which 
had  been  transferred  to  them  and  which  were  still  in  their  possession, 

20.  Hole  V.  Henkel,  201  U.  S.  43,  Cas.  658,  affirmmg  80  Vt.  55,  66  Atl. 

26  S.  Ct.  370,  60  U.  S.  (L.  ed.)  662.  790,  11  Ann.  Cas.  1069. 

1.  Ex  p.  Gould,  60  Tex.  Grim.  442,  3.  Wheeler  v.  United  States,  226  U. 
132  S.  W.  364,  31  L.R.A.(N.S.)  835  S.  478,  33  S.  Ct.  158,  57  U.  S.  (L.  ed.) 
and  note.  309. 

2.  Consolidated  Rradering  Go.  v.  4.  Grant  v.  United  States,  227  U. 
Veimont,  207  U.  8.  541.  28  S.  Gt  S.  74,  83  S.  Ct  190,  57  U.  S.  (L.  ed.) 
178,  62  U.  S.  (L.  ed.)  327,  12  Ann.  423. 
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The  mere  fact  that  the  disclosures  may  subject  them  to  a  criminal 
prosecution  does  not  alter  the  character  of  ihe  books  and  papers  as 
corporate  documents.* 

27.  Voluntary  Submission  to  Search  and  Seizure. — ^The  dwelling 
of  every  person  while  he  is  in  iAie  lawful  possession  thneof  is  his 
castle,  and  it  ought  not  to  be  subjected  to  an  uninvited  search,  exc^t 
by  a  duly  qualified  officer,  and  then  only  in  pursuance  of  a  valid 
writ  commanding  it  Such  searches  are  usually  made  without  the 
consent  of  the  occupant  of  a  domicilj  and,  the  investigati(Hi  being 
a  proceeding  in  invitum,  the  statute  authorizing  it  is  to  be  stricUy 
construed,  and  no  presumptions  of  regularity  are  to  be  invoked  in  aid 
of  the  process  under  which  a  proper  officer  obeying  its  commands 
undertaices  to  justify.  However,  one  who  consents  to  have  his  prop- 
erty searched  by  an  officer  without  a  warrant  has  no  right  of  action 
as  for  an  illegal  search.'  And  this  consent  need  not  be  obtained  from 
the  owner  of  the  property,  as  it  is  sufficient  if  it  comes  from  a  member 
of  hin  family  or  his  duly  auUiorized  agent  or  servant  in  possession 
of  the  property  at  the  time.  Thus  the  consent  of  tiie  owner's  wife 
to  search  the  property  of  her  husband  waives  any  claim  that  he 
might  have  against  an  officer  making  the  search  without  a  warrant,^ 
or  any  informalities  in  the  complaint,  writ  or  appointment  of  the 
supposed  officer.*  If  officers  armed  with  a  search  warrant,  on  pre- 
senting it  at  the  home  of  one  accused  of  crime,  are  invited  by  his 
mother  to  enter  and  search  the  premises,  so  that  they  do  not  act 
under  the  warrant,  evidence  obtained  during  the  search  is  not  illegally 
obtained  although  the  act  may  have  been  a  trespass  as  against  himf' 
Likewise,  searching  the  office  of  an  accused  person  with  ^e  consent 
and  aid  of  his  servant  and  agent,  who  was  in  possession,  in  order  to 
obtain  evidence  against  the  accused,  is  not  in  violation  of  the  consti- 
tutional provision  against  unreasonable  searches;  and  the  taking  away 
of  an  article  found  there,  with  the  consent  of  the  agent,  is  not  a 
"seizure."  " 

VI.  DiBPoamoN  of  Peoperty 

28.  In  General. — ^Any  person  interested  may  controvert  there  be- 
ing probable  cause  for  issuing  the  warrant.  The  magistrate  may  take 

6.  "Wilson      United  States,  221  U.  Cas.  1916D  947. 

S.  361,  31  S.  Ct.  538,  55  U.  S.  (L,  ed.)  7.  Sheftall  v.  Zipperer,  133  Ga.  488, 

771,  Ann.  Caa.  1912D  558;  Wheeler  66  S.  E.  253,  27  L.R.A.(N.S.)  442. 

V.  United  States,  226  U.  S.  478,  33  S.  8.  Smith  v.  McDuffee,  72  Ore.  276, 

Ct.  158,  57  U.  S.  (L.  ed.)  309;  Grant  142  Pac.  558, 143  Pac.  929,  Ann.  Cas 

T.  United  States,  227  U.  S.  74,  33  S.  1916D  947. 

Ct.  190,  57  U.  S.  (L.  ed.)  423.  9.  Com.  v.  Tucker,  189  Mass.  457,  76 

6.  McClarg  v.  Brenton.  123  la.  368,  N.  E.  127,  7  LJl.A.(N.S.)  1056. 

98  N.  W.  881,  101  A.  S.  R.  323,  66  10.  State  v.  Griswald,  67  Conn,  290, 

LJIJl  519;  Smith  v.  McDuffee.  72  Ore.  34  Atl.  1046,  33  L.R.A.  227. 

276,  142  Pac  558.  143  Pac.  929.  Ann.  Kote:  101  A.  S.  B.  329. 
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further  testimony  relating  thereto,  and,  if  lie  determines  such  con- 
troversiy  in  favor  of  the  person  from  whose  possession  ihe  property 
was  taken,  he  should  by  order  return  such  property  to  him.**  But 
when  property  by  aid  of  a  search  warrant  comes  into  the  possession 
of  a  magistrate  or  court  from  the  person  or  possession  of  one  charged 
with  crime,  and  such  person  is  thereafter  convicted  of  having  stolen 
such  property  from  the  person  claiming  to  be  the  owner  thereof,  and 
there  are  no  adverse  claims,  it  is  the  practice  to  order  the  property 
delivered  to  the  person  who,  as  appears  by  the  testimony  taken  on 
the  trial,  is  the  owner.  Such  an  order  is  analogous  to  the  obsolete  writ 
of  restitution.  When,  however,  the  property  has  been  taken  by  a 
search  warrant  from  the  possessicm  of  a  person,  and  there  is  a  con- 
troversy between  him  and  the  person  from  whom  it  ia  claimed  that  the 
property  was  stolen  as  to  which  has  the  right  to  it,  a  question  is 
presented  ihaX  cannot  be  determined  on  a  criminal  process,  but  must 
be  determined  in  a  civil  action.*'  Ordinarily  a  finding  in  a  sear^ 
warrant  proceeding  is  not  conclusive  as  to  the  ownership  of  the  prop- 
erty; but  where  rival  claimants  appear,  employ  counsel,  and  submit 
the  issue  of  ownership  on  testimony  adduced  pro  and  con,  the  finding 
is  conclusive,  although,  strictly  speaking,  they  are  not  parties  to  the 
action.i*  And  this  is  true  although  the  proceeding?  are  not  accom- 
panied by  any  criminal  prosecution.** 

29.  Forfeiture  and  Destrttction. — Ordinarily  no  one's  property  can 
be  destroyed  in  a  search  warrant  proceeding  until  the  owner,  or 
person  in  possession,  shall  have  notice  and  an  opportunity  to  be  heard 
in  contesting  the  ground  on  which  tiie  destruction  is  claimed.**  The 
usual  course  of  proceedings  in  such  case  has  been  either,  as  in  admi- 
ralty and  revenue  proceedings,  to  seize  the  property,  libel  it  in  a  court 
of  competent  jurisdiction  and  have  it  condemned  by  that  court,  or, 
as  in  criminal  matters,  to  arrest  the  offender  and  to  provide  ihst  on 
his  conviction  the  forfnture  of  the  property  to  which  the  offender's 
guilt  has  been  imputed,  and  to  which  the  penalty  attaches,  should 
take  place.**  And  a  proceeding  in  the  nature  of  a  libel  against  the 
property  seized  may  be  maintained  by  the  state,  and  the  legal  status 

11.  State  v.  Berry,  171  Ind.  18,  85  675,  108  N.  W.  234,  119  A.  S.  R.  648. 
N.  E.  765,  131  A.  S.  R.  237;  Mont-  Note:  46  L.R.A.(N.S.)  971. 
gomery  v.  Alden,  133  la.  675,  108  N.  14.  Note:  24  Eng.  Rul.  Csa  1. 
W.  234,  119  A.  S.  R.  648;  People  v.  16.  State  v,  Derry,  171  liid.  18,  85 
Kempner,  208  N.  Y.  16, 101  N.  E.  794,  N.  E.  765,  131  A.  S.  R.  237;  Lowry 
Ann.  Cas.  1914D  169  and  note,  46  t.  Rainwater,  70  Mo.  152,  35  Am.  Rep. 
L.R.A.(N.S.)  970  and  note.  420;  McConnell  v.  McKiUip,  71  Neb. 

Note:  2  Ann.  Cas.  938.  712,  99  N.  W.  605, 115  A.  S.  B.  614,  8 

12.  People  V.  Kempner,  208  N.  Y.  Ann.  Cas;  898,  65  L.R.A.  610. 

16,  101  N.  E.  794,  Ann.  Cas.  1914D  16.  McConnell  v.  McKillip,  71  Neb. 
169  and  note,  46  L.R.A.(N.S.)  970  712,  99  N.  W.  506,  115  A.  S.  B.  614, 
and  note.  8  Ann.  Cas.  808  and  note^  66  LB  A 

13.  Monteomery  r.  Alden,  133  la.  610. 
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of  the  artidfifl  finally  detennined  in  a  proceeding  s^arate  and  dis- 
tinct from  a  prosecution  against  the  owner.^'  But  an  owner  of  prop- 
erty has  no  vested  or  constitutional  right  to  use  or  allow  the  use  of 
it  for  purposes  injurious  to  the  public  health  or  morals,  and  the  state 
has  the  right  in  the  exercise  of  its  police  power  to  provide  for  the 
seizure  and  destruction  of  property  so  used,  or  intended  to  be  used, 
without  giving  the  custodian  thereof  notice  or  an  opportunity  to  be 
heard.  This  rule  has  heexx  applied  to  such  articles  as  gambling  instru- 
mente  in  their  nature  inca{mble  of  use  for  any  other  purpose/^  intox- 
icating liquors  held  contrary  to  law,^>  instrumentalities  used  in  the 
unlawful  taking  of  fish  and  game,^^  and  unht  food  exposed  for  sale 
contrary  to  law.^  In  some  jurisdictions,  however,  it  is  provided 
by  statute  that  when  articles  primarily  intended  for  an  imlawful 
use  are  seized  under  a  warrant  from  a  Justice,  they  can  be  destroyed 
only  on  the  conviction  of  their  owner,  on  the  charge  of  keeping  them, 
in  a  criminal  or  circuit  court,  and  under  its  order.* 

VII.  LiABUJTY  TOB  WitoiraFUL  Seabch  AKn  Skzttrb 

30.  In  General. — There  is  no  question  as  to  the  liability  of  an 
officer  or  a  private  citizen  who  enters  the  house  or  premises  of  another 
in  search  of  stolen  sroods  or  evidences  of  crime,  without  the  authoritv 
of  a  warrant.*  or  without  the  consent  of  the  owner  or  some  one  acting 
with  authority  from  him  *  And  the  doctrine  of  probable  cause  has 
no  application  in  a  suit  to  recover  damages  for  such  an  unlawful 
search;  but  as  a  part  of  the  circumstances  leading  immediately  to 
the  search  persons  sued  for  such  act  may  prove  the  presence  of  blood- 
hounds in  the  searching  party,  and  the  use  made  of  them  on  the 
occasion  under  investigation,  as  bearing  on  the  question  of  malice.* 

31.  Liability  of  Officer. — ^It  is  a  well  established  rule  of  general 
application  that  for  reasons  founded  on  public  policy  and  in  order 
to  secure  a  prompt  and  efficient  service  of  legal  process,  the  law  pro- 
tects its  officers  in  the  performance  of  tHdr  duties,  if  there  is  no 
defect  or  want  of  jurisdiction  i^parent  on  the  face  of  the  writ  or 

17.  State  v.  Derry,  171  Ind.  18,  85     3.  Sheftail  v.  Zipperer,  133  Ga.  488, 


18.  See  Gaming,  vol  12,  p.  733.  Krehbiel  v.  Henkle,  152  la.  604,  129 

19.  See  Intoxicatikg  Liquors,  vol.  N.  W.  945,  133  N.  W.  115,  Ann.  Cas. 
15,  p.  406  et  Beq.  1913B  1126;   Shall  v.  Minneapolis, 

20.  See  Fish  akd  Fishhues,  vol.  eto.,  R.  Co.,  166  Wis,  195,  145  N.  W. 
11,  p.  1053;  Gakb  Laws,  vol  12,  pp.  649, 60  L.B.A.(N.S.)  116L  See  sapn, 
695-696.  par.  7. 

1.  See  Food,  vol.  11,  p.  1125  et  seq.  4.  See  supra,  par.  27. 

%.  Woods  V.  Cottrell,  55  W.  Va.  476,  5.  MeClurg  v.  Brenton,  123  la.  368, 

47  6.  E.  275,  104  A.  S.  R.  1004  and  98  N.  W.  881,  101  A.  S.  B.  323»  65 

note,  2  Ann.  Cas.  933  and  note,  65  LBA.  610. 
L.RJL  275. 


N.  E.  765,  131  A.  S.  R.  237. 


66  S.  E.  253,  27  L.R.A.(N.S.)  442; 
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warrant  under  which  ihey  act*  This  principle  ^plies  in  the  case  of 
search  warrants,  and  if  a  warrant  is  issued  by  a  court  or  magistrate 
having  jurisdiction  and  is  valid  on  its  face,  it  is  a  protection  to  the 
officer  who  executes  it,  although  it  is  issued  irregularly,  without  or 
on  an  insufficient  affidavit  or  complaint.  The  officer  is  not  required 
to  exercise  his  judgment  touching  the  validity  of  the  process  in  point 
of  law.'  The  general  principle  has  been  held  to  apply  to  a  case  where 
the  goods  seized  by  the  officer  in  the  execution  of  the  warrant  were 
not  subject  to  seizure  because  they  were  the  subjects  of  interstate 
commerce.  It  was  held  that  the  warrant  being  in  due  form^  and  being 
issued  by  a  court  or  magistrate  apparently  having  jurisdiction  of  the 
case,  the  officer  was  bound  to  obey  its  command  and  was  protected  by 
it  if  he  executed  it  in  a  proper  manner,  although  the  goods,  on  being 
adjudged  to  be  within  the  interstate  commerce  clause  of  the  consti- 
tution, were  ordered  returned  to  the  owner.  A  fortiori,  irregularities 
intervening  in  the  proceeding  after  the  execution  of  the  warrant 
cannot  render  Uie  officer  who  executes  it  liable  to  the  owner  of  the 
property  seized.^  Nor  is  the  (rfficer  liable  by  reason  of  the  fact  that 
he  applied  for  and  made  the  complaint  on  which  the  warrant  was 
issued  or  that  it  was  subsequently  quaslied  as  invalid  *  However,  the 
officer  executing  the  warrant  must  do  so  in  an  orderly  manner  and 
if  he  exceeds  his  authority  or  wantonly  destroys  property  in  making 
his  search,  the  warrant,  though  valid  on  its  face,  is  no  protection, 
nor  is  the  fact  that  the  officer  acted  in  good  faith.**  But  where  the 
warrant  appears  on  its  face  to  be  illegal  or  invalid,  the  officer  who 
executes  it  is  liable.**  But  a  citizen  is  not  regarded  as  a  trespasser 
for  conscientiously  aiding  to  execute  a  search  warrant  invalid  on  its 
face,  where  he  acts,  not  officiously,  but  by  command  of  the  officer 
holding  the  warrant  In  such  cases  the  citizen  obeying  the  officer 
should  be  looked  on  in  the  light  of  a  servant,  acting  by  compulsion, 
and  the  person  injured  should  seek  redress  against  the  officer  and 
those  who  act  "officiously,"  ■  Although  a  search  warrant  issued  by 
a  United  States  commissioner  may  be  technically  erroneous,  and  the 
officer  executing  it  may  be  liable  for  acts  done  under  it,  yet  where 

6.  See  Abbbst,  vol.  2,  p.  485.  9.  Kote:  49  L.B.A.(N.S.)  771. 

7.  Appling  V.  State,  95  Ark.  185,  10.  Buckley  v.  Beaulieu,  104  Me.  56, 
128  S.  W.  866,  28  L.R.A.(K.S.)  548;  71  Atl.  70,  22  L.R.A.(N.S.)  819.  See 
State  V.  McNally,  34  Me.  210,  56  Am.  supra,  par.  IL 

Bee.  650 ;  lugraham  v.  Booton,  117  11.  Oromon  v.  Raymond,  1  Conn.  40, 

Minn.  105,  134  N.  W.  505,  Ann.  Cas.  6  Am.  Deo.  200;  SUte  v.  Oriswold, 

1913D  212  and  note;  MUler  v.  Brown,  67  Conn.  290,  34  Atl.  1046,  33  L.R.A. 

3  Mo.  127,  23  Am.  Dec.  693  and  note;  227;  Eniseley  v.  Ham,  39  Okla.  623, 

Kuisdey  r.  Ham,  39  Okla.  623,  136  136  Pae.  427,  40  L.R.A.(N.S.}  770 

Pac  427,  49  L.R.A.(N.S.)  770  and  and  note. 

note.  12.  Reed  t.  Rice,  2  J.  J.  Manh. 


Note:  40  Am.  Dee.  666. 
8.  Note:  Ann.  Cas.  1913D  214. 


(Ky.)  44,  19  Am.  Dec.  122. 
Note:  40  L.B.A.(N.S.)  773. 
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there  is  no  crimiQal  intent  on  his  part,  he  is  not  liable  to  answer  to- 
the  criminal  process  of  a  state  government,  as  for  robbery .1* 

32.  Liability  of  Magistrate  Issuing  Warrant. — If  the  preliminary 
requisites  be  omitted,  or  if  the  warrant  be  general,  the  proceeding 
is  coram  non  judice,  and  the  magistrate  who  issues  a  search  warrant, 
and  the  officer  who  executes  it,  are  liable  in  trespass  to  the  party 
injured.**  Thus  it  has  been  held  that  the  magistrate  who  signed 
and  the  officer  who  served  a  general  warrant  to  search  for  certain 
stolen  goods  in  any  suspected  place  in  a  town  and  to  arrest  all  persons 
suspected  of  the.tiheft  were  both  liable,  as  trespassers,  to  a  person 
arrested.** 

33.  Liability  of  Person  Procuring  Warrant. — One  who  maliciously 
and  without  probable  cause  institutes  and  carries  forward  proceedings 
under  a  search  warrant  is  liable  to  an  action  for  malicious  prosecu- 
tion.^* And  a  mere  application  for  a  search  warrant,  on  the  ground 

that  goods  have  been  stolen,  and  are  concealed  within  a  person's  in- 
closure,  if  made  with  malice  and  without  probable  cause,  is  sufficient 
ground  to  sustain  such  an  action  against  the  person  making  the 
application.*'  But  in  order  to  sustain  such  an  action  the  plaintiff 
must  establish  want  of  probable  rause  on  the  part  of  the  person 
suing  out  the  warrant.**  It  seems  to  have  been  once  thought  that 
in  the  case  of  a  warrant  issued  for  the  search  of  stolen  goods,  the  in- 
former was  justified  or  not,  according  to  tlie  result;  that  if  the  goods 
were  not  found,  the  search  was,  as  far  as  he  was  concerned,  unlawful, 
but  if  found,  lawful,  and  he  could  not  be  held  liable  in  trespass. 
But  according  to  the  more  modern  opinion  a  search  warrant  valid 
on  its  face  and  regularly  executed  is  a  sufficient  justification  even 
though  the  stolen  goods  are  not  found,  though  it  has  been  held  that 
if  in  executing  the  warrant  the  doors  were  broken  open  the  person 
at  whose  instance  the  warrant  was  procured  would  be  liable  in  trespass 
if  the  goods  were  not  found.** 

34.  Damages  Recoverable  for  Wrongful  Search. — In  estimating  the 
damages  recoverable  for  a  wrongful  search  and  seizure,  injury  to  a 
person's  property,  reputation  and  feelings  may  be  taken  into  con- 
sideration. The  wrongful  and  malicious  search  of  a  person's  home 
for  stolen  property  is  such  an  invasion  of  his  right  as  to  cause  mratal 

IS.  Note:  49  L.R.A.(N.S.)  773.  vol.  18,  p.  15. 

14.  Gnimon  v.  Raymond,  1  Conn.  17.  Miller  v.  Brown,  3  Mo.  127,  W 
40,  6  Am.  Dec.  200.  Am.  Dec.  693. 

Note:  49  L.R.A.(N.S.)  772.  Note:  101  A.  S.  R.  333. 

And  see  Judges,  vol.  15,  p.  544.  18.  Anderson  v.  Cowles,  72  Conn. 

15.  State  V.  Griswold,  67  Conn.  290,  335,  44  Atl.  477,  77  A.  S.  R.  310;  Boe- 
34  Atl.  1046,  33  L.R.A.  227.  ger  v.  Langenberg,  97  Mo.  390,  11  S. 

16.  Boeger  v.  Langenberg,  97  Mo.  W.  223,  10  A.  S.  R.  322. 

390,  11  S.  W.  223, 10  A.  S.  R.  322.  19.  Chipman  v.  Bates,  15  Vt.  51,  40 

Note:  101  A.  S.  R.  332.  Am.  Dec.  663  and  note. 

See  also  Malicious  Proseodtiok,  Note:  101  A.  S.  R.  333. 
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suffeiing  and  huxmliation  for  which  actual  damages  are  recoverable, 
although  such  damages  are  not  capable  of  exact  measurement  in 
dollars  and  cents.  And  if  the  wrongful  search  is  shown  to  have 
been  inspired  by  malice,  exemplary  damages  in  addition  to  actual 
damages  may  be  awarded.***  But  circumstances  of  rea8ondl)le  sus- 
picion that  stolen  goods  were  on  the  premises  may  be  proved  in  miti- 
gation of  damages  in  trespass  for  a  wrongful  search  under  a  warrant.' 

20.  Krehbiel  v.  Henkle,  152  la.  604,  R.  Co.,  156  Wis.  195,  145  N.  W.  646, 

129  N.  W.  945,  133  N.  W.  115,  Arm.  50  L.R.A.(N.S.)  1151  and  note. 

Gas.  1913B  1156  and  note;  Larthet  Note:  101  A.  S.  R.  332. 

V.  Forgay,  2  La.  Ann.  524,  46  Am.  1.  Note:  101  A.  S.  R.  334. 
Dee.  564}  Shall  t.  Minneapolis,  etc.. 
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1.  Scope  of  Article. — Under  this  title  is  included  a  diacussion  of 
both  the  civil  and  criminal  liability  of  a  man  for  enticing  a  woman  to 
have  unlawful  sexual  intercourse  with  him.  Though  the  crime  of 
abduction  often  involves  all  of  the  elements  of  seduction,  it  also  implies 
the  taking  away  of  a  person  and  is  therefore  discussed  elsewhere.' 
Adultery  and  fornication  also  have  much  in  common  with  seduction^ 
but,  in  view  of  the  fact  that  enticement  is  not  essential  in  such  cases, 
they  are  readily  distinguishable  and  are  therefore  treated  separately.' 
When  force  is  used,  rather  than  persuasion,  the  crime  of  rape  is  in- 
volved and  this  also  is  not  within  the  scope  of  this  article.' 

2.  Befinition. — The  word  "seduction"  is  of  Latin  derivation,  and 
signifies  a  leading  astray.*  Accordingly,  seduction  is  defined  as  the 
act  of  persuading:  or  inducing  a  woman  of  previous  chaste  character 
to  depart  from  the  path  of  virtue  by  the  use  of  any  species  of  arts, 
persuasions,  or  wiles,  which  are  calculated  to  have  and  do  have  that 
effect,  and  result  in  her  ultimately  submitting  her  person  to  sexual 
embraces  of  the  peison  accused.^  More  briefly  stated,  it  is  the  offense 
of  a  man  who  iz^duces  a  woman  to  surrender  her  chastity.'  The 
offense  necessarily  involves  the  yielding  of  the  woman's  person  to  the 
offender.'  Moreover,  it  is  regarded  as  essential  by  many  courts  that 
the  woman  possess  chastity  at  the  time  of  Uie  act  in  question.  Accord- 
ing to  Uiis  view,  ihe  word  "seduction"  means  the  use  of  some  influence, 
promise,  arts,  or  means  on  a  man's  part,  by  which  he  induces  a  woman 
to  surrender  her  chastity  and  virtue  to  his  embraces.  Hence,  a  woman 
cannot  be  said  to  be  seduced,  if,  at  the  time  of  the  alleged  seduction, 
she  was  leading  a  lewd  and  lascivious  life.'  Seduction  has  been  held 

1.  See  Abduoeiok,  vol.  1,  p.  64.  6.  Franklin  v.  MeCoiUe,  16  Lea 

8.  See  Amjunntx-,  vol.  1,  p.  630.  (Tenn.)  609,  57  Am.  Rep.  244. 

3.  See  Rape,  vol.  22,  p.  1169.  Note:  76  A.  S.  R.  659. 

4.  Putnam  v.  State,  29  Tex.  App.  7.  Putnam  v.  State,  29  Te>.  App. 


464^  lA  8.  W.  97,  25  A.  S.  B.  738  and  464, 16  8.  W.  07,  26  A.  S.  B.  738  and 


6.  Mazshall  v.  Taylor,  98  Cal.  66,     8.  Patterson  v.  H»dan,  17  Ore.  238, 
32  Pae.  867,  36  A.  S.  R.  144;  Green-  31  Pan.  129,  11  A.  S.  B.  822  and 
man  v.  CRiley,  144  Mich.  634,  108  note^  3  L.B.A.  629. 
N.  W.  421,  116  A.  8.  B.  466. 
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to  apply  only  to  the  indudug  of  a  woman  to  surrender  her  chaatity 
for  the  first  time.*  Seduction  as  a  criminal  offense  ia  defined  quite 
differently  in  various  states.  It  is  sometimes  provided  that  the  woman 
be  unmarried;  in  other  states,  she  must  be  a  minor;  in  others,  the 
defendant  must  be  unmarried,  or  beyond  a  certain  age,  or  jingnancy 
must  result  from  the  act  of  intercourse.  It  is  not  always  expressly 
provided  that  the  woman  be  chaste,  though  several  statutes  specify 
that  the  woman  must  be  of  previous  chaste  character  or  that  ^e  be 
innocent  and  virtuous.  The  consent  of  the  woman  to  the  intercourse 
has  also  been  declared  to  be  an  essential  elemoit  of  the  offense.^* 
Further  discussion  on  each  of  these  elements  appears  subeequeatly  in 
this  article.  In  rare  instances,  the  word  "seduction"  is  used  in  refer- 
ence to  the  misconduct  of  a  woman  towards  a  man.  Thus  we  may 
find  a  woman  referred  to  as  a  seducti^  and  an  action  instituted  by  a 
wronged  wife  for  the  alleged  seduction  of  her  husband.  This  use  of 
the  term  is  a  modem  departure  and  such  misconduct  ia  discussed  else- 
where.** 


n.  Civil  Liabilitt 


EUmenii  of  Action 

3.  In  General. — At  common  law,  a  father  could  maintain  an  action 
of  tre^ass,  as  for  an  assault  upon  his  servant,  against  one  who  was 
guilty  of  the  seduction  of  his  daughter,**  at  least  when  the  seducer 
illegally  entered  the  father's  house  and  debauched  the  daughter.  In 
such  a  case  the  action  would  be  trespass  quare  clausum  fregit,  the 
loss  of  services  being  alleged  as  consequential.'*  Moreover,  it  has 
been  held  that  the  father  may  at  his  election  bring  trespass  on  the 
ease.**  However,  there  is  authority  which  denies  the  ri^t  to  bring 
trespass  for  merely  debauching  a  man's  daughter,  when  the  act  is 
unaccompanied  by  an  unauthorized  entry  into  the  father's  premises, 
an  action  on  the  case  being  said  to  be  the  only  action  maintainable 
in  this  event,  the  loss  of  service  being  the  gist  of  the  action  and  not 
merely  consequential.**  Though  an  action  for  breach  of  promise  of 
marriage  differs  quite  obviously  from  an  action  for  seduction,  even 
when  the  latter  ia  maintained,  under  statute,  by  the  woman  seduced, 

9.  Rex  v.  Moon,  [1910]  1  K.  B.  404,  16  S.  W.  4,  26  A.  S.  R.  62. 
(Eng.)  S18,  19  Ann.  Cas.  442  and     13.  Mercer  v.  Walmsley,  5  Har.  ft 
note.  J.  (Md.)  27,  9  Am.  Dee.  486. 

10.  People  T.  De  For«,  64  Mich.     Note :  44  Am.  Bee.  170. 

693,  31  N.  W.  685,  8  A.  S.  R.  863     14.  Fairmont,  etc.,  St.  Pass  R.  Co., 

and  note.  v.  Stntler,  64  Pa.  St.  376,  93  Am. 

Note:  87  Am.  Dee.  406.  Dec.  714. 

11.  See  HusBAXD  and  Win,  vol.  16.  Mercer  v.  Walmsley,  6  Hai.  ft 
13,  p.  1469.  J.  (Md.)  27,  9  Am.  Dee.  486. 

18.  Simpson  v.  C^yson,  54  Ai^.     Note :  44  Am.  Dee.  170. 
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there  appears  to  be  no  objection,  under  modem  procedmei  to  the 
joinder,  in  the  same  complaint  or  petition,  of  a  count  for  breach  of 
promiae  of  marriage  with  another  count  for  seduction.**  In  certain 
instances,  it  is  necessary  to  distinguish  such  actions  from  one  for 
fraud  and  deceit.  Thus,  it  has  been  held  that  a  declaration  counts 
on  fraud  and  deceit,  and  not  on  seduction  and  breach  of  promise, 
where  it  charges  that  the  plaintiff,  relying  on  the  representations 
and  promises  of  the  defendant,  was  fraudulently  led  to  enter  into 
an  invalid  marriage  relation  witii  him  by  the  assertion  that  a  former 
marriage  was  void,  and  that  he  would  have  it  set  aside  and  pub- 
licly marry  her,  and  which  then  alleges  that  he  afterwards  obtained 
a  divorce,  deserted  the  plaintiff,  and  married  another  woman.*' 
However,  by  statute,  such  conduct  is  regarded  as  a  form  of  seduc- 
tion in  80  far  as  criminal  responsibility  is  concerned.*'  An  action 
for  seduction  is  essentially  personal  in  its  nature  and  transitory 
and  it  is  therefore  immaterial  where  the  seduction  happens,  when 
the  action  is  instituted  by  the  parent.**  But  a  statute  authorizing 
a  woman  to  prosecute  an  action  for  her  own  9edu<^on  has  been 
held  to  give  her  no  right  of  action  where  the  seduction  was  accom- 
plished in  another  state,  although  the  illicit  intercourse  was  continued 
in  tiie  state  wherein  the  action  was  brought  and  the  statute  enacted.** 
An  action  for  seduction  has  been  held  to  be  an  action  for  personal 
injuries,  or  injury  to  the  penion,  as  regards  both  tiie  running  of  the 
statute  of  limitations,*  and  the  exception  of  actions  for  injuries  to 
the  person  from  the  operation  of  tiie  statute  providing  for  the  sur- 
vival of  actions.* 

4.  Consent  of  Woman. — ^The  fact  that  the  woman  seduced  consent- 
ed to  the  act  of  intercourse  with  the  defendant  is  not  a  bar  to  the 
right  of  the  parent  to  recover  for  her  seduction*  On  the  other  hand, 
proof  that  the  defendant  accomplished  his  purpose  by  force  will  not 
defeat  recovery  by  the  parent,*  nor  by  the  woman,  when  she  is  given 
a  rig}it,  by  statute,  to  recover  damages  for  her  own  seduction.'  Cer- 

16.  Roper  v.  Clay,  18  Mo.  383,  69  3.  McAuIay  v.  Birkhead,  36  N.  C. 
Am.  Dec.  314.  28,  55  Am.  Dec.  427. 

17.  Sears  v.  Wegner,  ISO  Mich.  388,  4.  White  v.  Murtland,  71  HI  250, 
114  N.  W.  224,  14  L.B.A.(N.S.)  819.  22  Am.  Rep.  100;  Leucker  v.  Steilen, 

18.  Ferguson  v.  State,  71  Miss.  805,  89  111.  545,  31  Am.  Eep.  104;  Kennedy 
15  So.  66,  42  A.  S.  R.  492.  See  infra,  v.  Shea,  110  Mass.  147,  14  Am.  Rep. 
par.  42l  584,  Velthouse  v.  Alderink,  153  Mich. 

19.  Wallace  v.  Clark,  2  Overt.  217,  117  N.  W.  76,  15  Ann.  Caa.  1111 
(Tenn.)  93,  5  Am.  Dec.  654.  and  note,  18  L.R.A.(N.S.)  587  and 

20.  Buckles  v.  Ellers,  72  Ind.  220,  note;  Lavery  v.  Crooke,  52  Wis.  612, 
37  Am.  Rep.  156.  9  N.  W.  599,  38  Am.  Rep.  788. 

1.  See  Limitation  op  Actions,  vol.     Note:  44  Am.  Dee.  164. 

17,  p.  808.  5.  See  Watson  v.  Watson,  43  Mich. 

2.  May  Wilson,  164  Mich.  26, 128  168,  18  N.  W.  605,  51  Am.  Rep.  Ill; 
N.  W.  1084^  Ann.  Caa.  1912B  654  and  Watrv  7-  Ferber,  18  Wis.  500,  86  Am. 
not*.  Dec.  789. 
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tain  dedsioDa  which  intimate  that  the  definition  of  seduction  neces- 
sarily includes  the  element  of  consent  by  the  woman  are,  no  donbtf 

correct  in  so  far  as  the  popular  definition  of  this  oflEense  is  concerned, 
but  are  contrary  to  the  great  weight  of  modern  legal  authority  in 
respect  to  the  civil  liability  of  the  defendant*  The  fact  that  the 
defendant  has  committed  the  offense  of  rape,  as  well  as  seduction, 
only  aggravates  the  latter  injury  and  furnishes  ground  for  exemplary 
damages.' 

5.  Enticement,  Persuasion  or  Solicitation. — The  question  may  be 
asked  whether  any  civil  liability  for  seduction  exists  where  the 
woman  involved  had  intercourse  with  the  defendant  solely  for  the 
purpose  of  gratifying  her  passion  and  without  any  enticement,  per^ 
suasion  or  solicitation  by  the  defendant,  or,  it  may  be,  solely  at  the 
I'olicitation  of  the  woman  herself.  To  allow  a  recovery  in  such  cases 
would  give  to  every  lewd  woman  an  action  against  every  man  who 
might  have  illicit  relations  with  her,  as  well  as  to  her  father.  It  must 
be  admitted  that  there  is  authority  for  the  principle  that  a  father  of 
a  prostitute  might  maintain  an  action  against  anyone  sustaining 
improper  relations  with  the  daughter,  at  least  if  the  act  results  in 
pregnancy  and  childbirth.*  The  decision  is  based  on  the  ground  that 
the  injury  is  inflicted  on  the  father  and  that  the  daug^iter  is  incapable 
of  consenting  to  the  act,  in  such  manner  as  to  derogate  from  the 
rights  of  the  father.  However,  a  different  problem  is  presented  when 
the  action  is  brought  by  the  woman  for  her  own  seduction,  as  she 
is  allowed  to  do  under  modem  statutes.  In  the  action  by  the  woman, 
the  enticement,  persuaaon  or  deception  is  the  essence  of  the  injury. 
Hence,  the  mere  proof  of  intercourse  is  not  sufficient  to  enable  the 
woman  to  recover.  It  is  not  seduction  where  the  .willingness  arises 
out  of  sexual  desire  or  curiosity  of  the  female,  and  the  defendant 
has  merely  given  her  the  needed  opportunity  for  the  commission  of 
the  act.*  It  has  been  contended  that  to  allow  a  recovery  in  all  such 
cases  would  tend  to  the  demoralization  of  the  female  sex  and  would 
be  a  reward  for  unchastity  by  which  a  class  of  adventuresses  would 
be  swift  to  profit.*"  Three  more  or  less  definite  forms  of  conduct 
on  the  part  of  the  defendant  may  be  detected  from  the  authorities: 
first,  false  promises  and  artifice ;  second,  solicitation  and  importunity ; 
third,  love  making  creating  a  desire  in  the  woman  for  improper  rela- 
tions. While  the  three  often  concur  and  cannot  be  clearly  distin- 
guished, any  one  of  the  three  elements  appears  to  be  sufficient  to  sup- 
port the  action.   Thus,  recovery  by  the  woman  was  allowed  where 

6.  Note:  15  Ann.  Cu.  lUS.  331,  52  S.  W.  1072,  76  A.  S.  R.  655 

7.  Uarshall  t.  Taylor,  98  Cal.  65,  and  note. 

32  Pae.  867,  35  A.  8.  B.  144.  10.  Patterson  v.  Hayden,  17  Ore. 

8.  Leneker  v.  Steilen,  89  Hi.  645,  238.  21  Pae.  129,  11  A.  8.  B.  822,  3 
31  Am.  Bep.  104.  aiR.A.  529. 

9.  Bradsnaw  v.  Jones,  103  Tom. 
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the  defendant,  a  man  of  wealth  and  mature  years,  vinted  a  chaste 
girl,  his  employee,  after  dark,  expressed  affection  for  her,  repeatedly 
caressed  her,  made  promises  of  future  friendship  and  assistance  and 
finally  debauched  her.  Though  the  court  declared  that  something 
more  than  mere  reluctance  on  the  part  of  the  woman  was  necessary, 
and  that  it  must  appear  that  her  consent  was  obtained  by  flattery, 
false  promises,  artifice,  urgent  importunity,  based  on  professions  of 
attachment  or  the  like,  and  that  relying  solely  on  such  flattery,  false 
promises,  artifice  and  importunity,  the  woman  must  have  surrendered 
her  person  to  the  defendant,  a  verdict  in  favor  of  the  plaintiff  was  not 
disturbed.^^  The  reluctance  of  the  woman  to  commit  the  act  must 
be  a  reluctance  that  enticements  and  persuasions  could  not  overcome 
without  the  presence  of  some  oUier  potent  influence;  such  a  state  of 
facts  should  be  proved  as  would  convince  a  fair  minded  x>eraon  that 
she  had  been  deceived  and  deluded,  and  that  her  submission  was  in 
consequence  of  such  deception  and  delusion. Persuasion  and  solici- 
tatibn  have  been  recognized  as  sufficient  to  charge  the  defendant  with 
liability,  without  any  element  of  deception,  when  the  action  is  brought 
by  the  woman,  as  well  as  in  aotdons  by  the  parent.  Thus,  in  an  action 
for  seduction,  evidence  Uiat  the  defendant  took  tiie  plaintiff,  a  girl 
sixteen  years  old,  living  with  her  parents  and  hitherto  chaste,  to  a 
dance  some  distance  from  her  home,  that  on  their  arrival  he  procured 
a  bedroom  for  the  express  purpose  of  debauching  her,  and  immediately 
commenced  his  indecent  proposals,  and  that  late  at  night  ih&y  left  the 
ball  room  and  went  to  the  bedroom  at  his  solicitation,  where  he  accom- 
plished his  purpose,  was  held  to  make  such  a  case  as  should  be  sub- 
mitted to  the  jury.'*  So  also,  in  an  action  by  the  parent  it  was  held 
not  necessary  for  the  plaintiff  to  show  that  the  defendant  had  used 
flattery  or  made  false  promisee  to  his  daughter,  but  tiiat  it  would  be 
sufficient  if  the  seduction  resulted  from  the  solicitation  and  impor- 
tunity of  the  defendant  to  the  daughter  to  indulge  in  criminal  inte^ 
course,  in  consequence  of  which  she  consented.^*  Love  making  as 
resulting  in  seduction  is  reported  in  several  instances.  Thus,  in  an 
action  by  the  parent,  continued  attentions  for  several  months,  fol- 
lowed by  improper  intercourse,  has  been  held  to  warrant  the  inference 
of  seduction.**  In  actions  by  the  woman  seduced,  also,  this  form  of 
conduct  has  been  held  sufficient  to  maintain  the  action.  Thus,  where 
a  married  man  forty-two  years  old  had  sexual  intercourse  with  his 
domestic,  a  girl  fifteen  years  of  age,  after  continuous  daily  love  mak- 
ing for  some  months,  it  was  held,  in  an  action  for  seduction,  that 

• 

11.  HanhaU  v.  Taylor,  88  Cal.  65,  51  N.  W.  706,  30  A.  S.  R.  462  and 
32  Pac.  867,  35  A.  S.  R.  144  and  nota  note. 

12.  Patterson  v.  Hayden,  17  Ore.     14.  Reed   v.    Williams,   6  Sneed 
238,  21  Pao.  129,  11  A.  8.  R.  822,  3  (Teon.)  580,  73  Am.  Dee.  157. 
UR.A.  529.  16.  Clark  v.  Fitch,  2  Wend.  (N.  Y.) 

18.  Halloek  v.  Kinney,  91  Mich.  57,  469,  20  Am.  Dee.  639. 
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if  the  means  made  use  of  by  the  man  were  calculated  to  overcome  the 
will  of  a  girl  of  her  years  and  experi^ce,  and  were  intended  to  create 
in  her  mind  an  affection  for  him,  and  did  have  that  effect,  and  if 
under  that  influence  she  yielded  her  person  to  him,  this  amounted 
to  an  artifice,  within  the  meaning  of  the  law,  and  the  sufficiency  of 
the  evidence  to  establish  that  fact  and  constitute  it  seduction  was  for 
the  jury.'*  So  also,  where  a  man  stated  to  a  girl  seventeen  years  of 
age  that  he  liked  her  the  best  of  any  girl  he  knew,  that  she  would 
never  be  sorry  and  never  regret  it  and  that  she  could  always  live 
with  him  and  be  happy,  it  was  held  that  he  might  be  made  liable  foi- 
her  seduction  under  a  statute  creating  liability  for  seduction  under 
such  "promise,  artifice  or  influence  as  will  overcome  the  scruples  of 
a  chaste  woman."  In  certain  instances,  the  act  of  the  woman  in 
consenting  to  intercourse  may  be  entirely  blameless  on  her  part 
Thus,  fraud  in  obtaining  the  consent  of  parents  to  the  marriage  of 
an  infant  daughter  to  a  man  who  has  a  lawful  wife  living  will  vitiate 
the  consent  so  as  to  make  such  person  liable  for  seduction.'^  In  con- 
clusion, it  must  be  admitted  that  no  satisfactory  standard  has  been 
adopted  for  determining  what  arts  and  promises  are  sufficient  to 
constitute  seduction.  Each  case  must  stand  on  its  own  facts.  No 
particular  arts  or  promises  will,  as  a  matter  of  law,  constitute  the 
offense  so  as  to  allow  the  woman  to  sue.  It  is  generally  a  question 
for  the  jury  to  determine  under  proper  instruction  from  the  court." 

6.  Promise  of  Marriage. — ^Though  a  promise  of  marriage  is  one  of 
the  means  often  resorted  to  by  the  seducer  to  accomplish  his  purpose, 
such  promise  is  not  a  necessary  element  in  seduction.*"  In  fact,  cer- 
tain authorities  will  not  admit  evidence  of  a  promise  of  imarriage  in 
an  action  by  the  parent  for  seduction,  though  there  is  a  conflict  of 
authority  on  this  question.'  Owing  to  the  fact  that  a  promise  of 
marriage  is  unnecessary,  a  married  man  may  be  guilty  of  seduction, 
even  though  the  woman  knew  that  he  was  married.*  However,  a 
promise  of  marriage,  though  unenforceable,  may  constitute  the  entice- 
ment or  persuasion  on  whi(^  the  action  is  based.  Thus,  a  promise 
by  an  infant  to  marry  may  constitute  an  inducement  to  sexual  inter- 
course, for  which  an  action  for  seduction  will  lie.'  A  promise  to 
marry  in  the  event  that  pregnane  results  from  the  act  haa  been  held 

16.  Hawn  v.  Banghart,  76  la.  683,  47  Am.  Rep.  364;  Halloek  v.  Einn«y, 
39  N.  W.  251,  14  A.  S.  R.  261.  91  Mich.  57,  51  N.  W.  706,  30  A.  S.  R. 

17.  Greenman  v.  O'Riley,  144  Mich.  462  and  note ;  Bradshaw  v.  Jonee,  103 
534.  108  N.  W.  421,  115  A.  8.  R.  466.  Tenn.  331,  52  S.  W.  1072,  76  A.  S. 

18.  Lawyer  v.  Fritcher,  130  N.  Y.  R.  655  and  note. 

239,  29  N.  E.  267,  27  A.  S.  R.  621,  1.  GiUet  v.  Mead,  7  Wend.  (N.  Y.) 

14  L.R.A.  700.  193,  22  Am.  Dee.  678  and  note. 

19.  Bradshaw  v.  Jones,  103  Tenn.  2.  Marsbali  v.  Taylor,  98  CaL  55, 
331,  52  S.  W.  1072,  76  A.  S.  R.  655  32  Pac.  867,  35  A.  S.  R.  144. 

and  note.  3.  Hawk  v.  Harris,  112  la.  543,  84 

20.  Ireland  v.  Emmermn,  93  Ind.  1,  N.  W.  664,  84  A.  a  R.  352. 
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to  be  insufficient  to  support  the  action,*  diou^  the  opponte  view 
has  also  been  taken.* 

7.  Chastity  of  Woman.*lD  view  of  the  fact  that  the  seduction  of  a 
child  is  t]egarded  as  an  injury  to  the  parent  and  that  the  consent  of 
the  child  cannot  prejudice  the  parent's  rights,  it  is  but  consistent  *t* 
hold,  as  the  authorities  do,  that  the  l&clf.  of  chastity  of  the  child  ,o 
not  a  complete  defense  to  an  action  for  seduction  instituted  by  the 
parent  *  Moreover,  when  the  action  is  brought  by  liie  seduced  woman 
herself,  the  fact  that  she  has  been  unchaste  prior  to  the  time  when 
the  defendant's  act  was  committed  is  not  a  bar  to  recovery.  A  woman 
may  be  unchaste  and  then  reform  and  lead  a  virtuous  life  and  if  she 
is  then  seduced,  her  seduction  ought  to  be  visited  with  such  damages 
aa  a  jury  would  tliink,  under  all  the  circumstances,  the  defendant 
ought  to  pay.'  However,  it  has  been  held  essential  that  she  be  a  chaste 
woman  at  the  time  of  the  alleged  seduction.*  If  she  has  been  un- 
chaste, there  must  have  been  a  reformation  prior  to  the  act  of  the 
defendant'  On  the  other  hand,  there  is  authority  for  the  position 
that  the  woman  need  not  be  chaste  at  the  time  of  the  alleged  seduc- 
tion. It  may  be  that  she  yielded  to  others  purely  from  passion,  but 
that  she  surrendered  her  person  to  the  defendant  only  after  persistent 
and  long  continued  artifices  and  deceit  on  his  part.'*  In  actions  by 
the  woman  for  her  own  seduction,  much  depends  on  the  wording  of 
the  statute  which  gives  her  the  right  of  action.  The  question  of 
unchastity  as  affecting  damages  is  discussed  elsewhere.^' 

8.  Necessity  that  Woman  Be  Unmarried. — As  to  whether  a  civil 
action  for  seduction  is  maintainable  if  the  woman  alleged  to  have 
been  seduced  has  ever  been  married,  it  must  be  admitted  that  the 
authorities  are  very  meager.  In  an  early  Engli;^  case  it  was  held 
that  a  father  may  maintain  an  action  for  the  seduction  of  his  married 
daughter,  who  was  living  apart  from  her  husband,  and  acted  as  her 
father's  servant."  But  a  widow  has  been  denied  the  right  to  recover 
damages  for  her  own  seduction  under  an  ordinance  giving  such  right 

4.  Sullivan  v.  Tmsskovski,  185  16  Lea  (Tain.)  609,  67  Am.  Rep.  244. 
Hieh.  17, 151  N.  W.  665,  L.R.A.1918A  8.  Qreenman  v.  O'Riley,  144  Mich. 
617.  534,  108  N.  W.  421,  115  A.  S.  R.  466. 

6.  Note:  51  L.R.A;(K.S.)  812.  As  9.  Patterson  v.  Hayden,  17  Ore.  238, 
to  the  mle  in  eriminal  proaecntions  21  Pae.-129,  U  A.  8,  B.  823  and  aotfij 
for  seduction,  see  in&a,  par.  45.         3  L.R.A.  529. 

6.  Carder  v.  Forehand,  1  Mo.  704,  10.  Note:  76  A.  S.  R.  668.  And  see 
14  Am.  Deo.  317;  Reed  v.  Williams,  Love  t.  Masoner,  6  Baxt.  (Tenn.) 
6  Sneed  (Tenn.)  680,  73  Am.  Dec.  157.  24,  32  Am.  Rm.  622,  wherein  evi- 


7.  Norton  v.  State,  72  Miss.  128,  16  appears  to  have  been  admitted  only 
So.  264,  18  So.  916,  48  A.  S.  R.  538;  for  the  poipoae  of  mitigating  the 
Patterson  v.  Hayden,  17  Ore.  238,  21  damages. 
Pao.  129,  11  A.  S.  B.  822  and  note,     11.  See  infra,  par.  32. 
3  UR.A.  629;  franklin  v.  UcCorkle,     12.  Note:  21  L.R.A.(N.S.)  266.  ■ 
E.  0.  L.  Vol  XXrVr-47.    737  ;  j 
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to  an  "unmarried  female."^*  It  is  contended  that  a  woman  who 
has  been  married  has  a  knowledge,  which  such  relationship  imparto. 

su£Eicient  to  guard  her  from  dangers  of  which  an  unmarried  woman 
might  have  no  knowledge.^*  On  the  other  hand,  situations  may 
readily  arise  wherein  the  chastity  of  a  widow  or  divoroed  woman  may 
be  destroyed  by  deceit  or  artifice  wherein  the  woman  would,  as  a 
matter  of  justice,  be  as  much  entitled  to  damages  as  a  woman  who  had 
never  been  married  for  the  social  outrage  which  has  been  perpetrated 
on  her.  Accordingly,  authority  for  recovery  in  an  action  for  the 
'seduction  of  a  married  woman  may.be  found.^'  It  must  be  noted, 
hbwever,  that  many  of  the  statutes  which  allow  women  to  sue  for 
their  own  seduction  are  expressly  confined  to  unmarried  women.  At 
all  events,  the  plaintiff's  marriage  after  her  seduction  will  not  defeat 
her  right  of  action.^'  The  right  of  a  husband  to  sue  the  seducer  of 
his  wife  is  discussed  elsewhere.^' 

9.  Necessity  of  Pregnancy  or  Venereal  Disease. — ^Though  it  was 
formerly  held  that  seduction  is  not  actionable  unless  followed  by 
pregnancy,'^  it  is  now  well  settled  that  it  is  not  necessary  that  the 
act  of  intercourse  result  in  either  pregnancy  or  venereal  disease.  The 
fact  that  the  woman  became  nervous  and  excitable  and  did  not  appear 
to  "be  herself  has  been  held  sufficient  grounds  for  maintaining  the 
action.'*  Mental  stress  or  disease,  impairing  the  woman's  health  and 
destroying  her  capacity  to  labor,  has  also  been  said  to  be  sufhcient 
grounds  of  action,  at  least  when  the  seduction  is  accomplished  under 
such  circumstances  as  violence  or  fraud.'**  Clearly,  proof  that  a 
venereal  disease  was  communicated  to  the  woman  by  the  act  of  the 
defendant  is  sufficient  ground  for  recovery,  when  such  disease  ren- 
dered the  woman  sick  and  unable  to  work.*  Moreover,  if  pregnancy 
results,  the  father  need  not  await  the  birth  of  the  child  before  suing. 
It  has  been  held,  however,  that  if  pregnancy  and  the  birth  of  a  child 
are  relied  on  as  occasioning  the  loss  of  service,  the  father  cannot 
recover,  even  though  the  defendant  is  shown  to  have  debauched  the 
daughter,  if  it  appears  that  the  child  so  bom  was  not  the  defendant's.' 

Penona  Entitled  to  Sw 

10.  In  General. — At  common  law,  the  right  to  rerover  damages  for 
seduction  was  limited  to  the  father  or  some  one  standing  in  looo 

13.  Notes:  76  A.  S.  B.  676;  LR-A  34  Am.  Rep.  861  and  note. 

1916D  459.  20.  Abrahams  v.  Kidney,  104  Mass. 

14.  Note:  21  L.R.A.(N.S.)  266.       222,  6  Am.  Rep.  220. 

16.  Note:  21  UR.A.(N.S.j  266.  1.  White  v.  NeUis,  31  N.  Y.  405, 

16.  Notes:  44  Am.  Dec.  166;  8  Ann.  88  Am.  Dee.  282. 

Cas.  1117.  Note:  34  Am.  Rep.  367. 

17.  See  HusBASD  and  Win,  vol  13,  S.  Blager  v.  Grimwood,  1  Ezeb.  61, 
p.  1484  et  aeq.  16  L.  J.  Exeh.  236,  17  Eng.  BnL  Cas. 

18.  Note:  44  Am.  Dee.  169.  358. 

19.  Blagge  v.  IMey,  127  Haas.  191,  Note:  44  Am.  Dee.  170. 
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parentis  to  the  woman  seduced,  the  action  being  based  on  the  relation 
of  master  and  servant  and  the  loss  of  the  services  of  the  latter.*  Pep- 
haps  the  only  two  important  modifications  of  this  rule  in  recent  years 
have  consisted  in  the  placing  of  less  reliance  on  the  idea  of  loss  of 
services  and  in  the  granting  to  the  woman  of  a  right  of  action  for 
her  own  seduction.  Recovery  for  seduction  has  be^  denied  a^iinst 
one  who  p^Buaded  the  woman  to  have  intercourse  with  her  seducer. 
In  the  case  in  question,  it  was  alleged  that  the  defendant,  her  employ- 
er, persuaded  his  femde  servant  to  consent  to  sexual  intercourse  with 
his  minor  son,  to  whom  she  was  affianced.  The  son  subsequently 
refused  to  marry  her.  This  was  held  to  constitute  no  right  of  action 
against  the  father*  The  decision  is  based  on  the  ground  that  the 
woman  could  not  have  recovered  from  her  seducer  and  on  the  further 
ground  that  she  was  a  party  to  the  alleged  misconduct.  The  decision 
might  very  well  be  reverseij  under  the  modem  statutory  rule  which 
ignores  the  misconduct  of  the  woman  and  places  the  responsibility 
on  the  seduce. 

11.  Father  of  Woman  Seduced. — That  the  father  of  a  woman  who 
has  been  seduced  may,  as  a  rule,  maintain  an  action  against  her 
seducer  is  generally  recognized,  both  at  common  law  and  by  statute,' 
the  theory  on  which  the  action  is  brought  being  that  the  father  sues 
not  as  a  parent  but  as  a  master,*  for  the  loss  of  the  services  of  his 
servant.'  But  where  a  suit  is  instituted  in  the  father's  name,  in  such 
a  case,  the  fact  that  he  did  not  authorize  it  cannot  be  inquired  into  at 
the  trial.*  However,  the  defendant  may  show  that  the  plaintiff  is 
not  really  the  father  of  the  woman,  for  example,  by  establishing  the 
fact  that  the  plaintiff's  marriage  with  his  reputed  wife  is  void.* 
Moreover,  recovery  by  the  father  may  be  defeated  by  showing  that 
he  has  abandoned  his  daughter  and  has  thereby  forfeited  his  right 
to  her  services."  It  is  not  necessary  that  the  daughter  be  a  member 
of  her  father's  household  at  the  time  of  the  seduction,  to  enable  him 
to  recover  for  the  same,  if  he  has  not  relinquished,  past  the  power  to 

8.  Welsnnd  v.  Schneller,  98  Minn.  6.  White  v.  KelUs,  31  N.  Y.  406,  88 
475,  108  N.  W.  483,  8  Ann.  Cas.  1115.  Am.  Dec.  282  and  note. 

4.  Jordan  v.  Hovey,  72  Mo.  574,  87  7.  Kaufman  v.  Clark,  141  La.  316, 
Am.  Rep.  447  and  note.  76   So.   65,  L.R.A.1917E   756  and 

6.  Boyd  v.  Byrd,  8  Blaekf.  (Ind.)  note. 
113,  44  Am.  Dec.  740  and  note;  Law-     8.  Clark  v.  Fitch,  2  Wend.  (N.  Y.) 
yer  v.  Fritcber,  130  N.  Y.  239,  29  N.  459,  20  Am.  Dec.  639. 
E.  267,  27  A.  S.  R.  521,  14  L.B,A.     9.  Howland  v.  Howland,  114  Mass. 
700.  517.  19  Am.  Rep.  381. 

Notes:  4  Am.  Dec.  406  ;  44  Am.  10.  Malone  v.  Topfer,  125  Md. 
Dee.  166;  48  An.  Dw,  624;  76  A.  167,  93  AtL  887.  Ann.  Caa.  iai6£ 
a  B.  660.  1272. 
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Mcall,  his  right  to  control  her  services.**  The  fact  that  the  daughter 
has  attained  her  majority  is  not  generally  regarded  as  a  bar  to  recov- 
ery by  the  father.**  However,  tibe  father  has  been  denied  the  right 
to  sae  in  such  cases,  under  the  provision  of  the  modem  codes  of  civil 
procedure  which  provide  that  the  action  must  be  turought  by  the  real 
party  in  interest,  the  daughter  alone  being  held  to  be  such  party. 
But  tiie  father  is  a  real  party  in  interest  if  the  daughter  is  still  a 
minor.*'  Clearly,  the  father's  action  is  not  defeated  by  the  fact  that 
the  daughter  attains  her  majority  subsequent  to  the  seduction.  In 
«veiy  case  of  seduction  it  seems,  logically,  that  any  injury  to  the 
daughter  is  distinct  from  that  to  the  father.  Hence,  the  fact  that  a 
woman  is  given  a  right  to  sue  for  her  seduction  does  not  deprive  her 
father  of  his  right  to  recover  damages  for  the  same  act** 

12.  Mother  of  Woman  Seduced. — While  the  right  to  command  or 
control  the  services  of  the  daughter  if  it  exists  is  sufficient  to  establish 
the  relation  of  mistress  and  servant,  and  therefore  to  give  the  right 
to  sue  per  quod  servitium  amisit  for  her  seduction,  the  mother  merely 
by  reason  of  the  fact  that  she  is  the  mother  has  not  this  right  by  the 
rules  of  the  common  law.  Accordingly,  an  action  by  a  mother  as 
such,  the  father  being  dead,  for  the  seduction  of  her  daughter,  can- 
not be  based  on  the  relation  of  parent  and  child,  except  as  allowed 
by  statute;  but  must  rest  on  facts  creating  the  relation  of  mistress 
and  servant,  either  actual  or  constructive,  the  gist  of  the  action  being 
the  loss  of  the  daughter's  services  and  the  expenses  incurred  in  con- 
sequence of  the  wrong  done  by  the  defendant.**  As  there  is  no 
ground  for  implying  the  relation  of  mistress  and  servant  between  a 
mother  and  her  daughter,  the  existence  of  the  relation  must  be  proven 
as  a  fact,  in  order  that  the  mother  may  recover.**  However,  the 
theory  of  loss  of  services  has  gradually  become  little  more  than  a 
&*tion.  Hence  it  has  been  held  that  the  relation  of  mistress  and 
servant  is  sufficiently  established  to  enable  a  mother  to  maintain  an 
action  for  her  daughter's  seduction,  if  it  appears  that  the  mother, 
at  the  time  of  the  seduction,  had  the  legal  right  to  control  or  com- 
mand the  services  of  the  daughter.*'    It  is  not  necessary  that  the 

11.  Simpson  v.  Grayson,  54  Ark.  71  Am.  Dec.  392.  . 

404,  16  S.  W.  4,  26  A.  S.  R.  62  and  15.  Coon  v.  Moffett,  3  N.  J.  L.  688, 
note  4  'Am.  Dee.  392  and  note;  Fnnoan  V. 

12.  Anthony  v.  Norton,  60  Kan.  341,  Van  Sise,  56  N.  Y.  435,  15  Am.  Hep. 
56  Pac.  529,  72  A.  S.  R.  360,  44  L.R.A.  441 ;  Davidson  v.  Abbott,  62  Vt  670, 
7CT;  Mercer  v.  Walmsley,  5  Har.  &  36  Am.  Rep.  767. 

J.  (Md.)  27,  9  Am.  Dec.  486;  Vessel  Note:  48  Am.  Dec.  624. 

V.  Cole,  10  Mo.  634,  47  Am.  Dec.  16.  Logan  v.  Murray,  6  Qerg.  &  R. 

136;  Davidson  v.  Abbott,  '52  Vt.  570,  (Pa.)  176,  9  Am.  Dee.  422  and  note. 

36  Am.  Rep.  767.                      '  ;  17.  Purman  v.  Van  Sise,  56  N. 

13.  Note:  64  L.R.A.  622.  435,  16  Am.  Eep.  44L 

14.  Stevenson  v.  Belknap,  6  la.  97, 
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motbar  Abould  pxove  actual  services  renderod  by  the  daughter;  iri 
order  to  maintain  the  action,  as  the  sligbteet  acts  of  service  are  suffi- 
cient evident  to  prove  the  relation  of  servant,  where  the  daughter 
is  of  a^e;  while  proof  that  she  is  under  age  raises  the  presumption 
that  she  is  the  servant  of  the  mother,  sufficient  to<  sustain  the  aotion.'" 
But  where  there  is  do  proof  of  the  relation  of  mistress  and  servant 
as  actually  existing  betweffli  the  mother  and  her  daughter,  there 
must  be  some  proof  that  the  mother  was  entitled  to  or  had  the  right 
to  command  her  daughter's  services  for  her  own  benefit,  to  eniSile 
her  to  sue  for  her  daughter's  seduction.  Hence,  the  mother  has  been 
denied  the  right  to  recover,  when  the  daughter  was  seduced  while 
in  the  employment  of  another.  Proof  that  the  daughter  lived  with 
her  mother  and  actually  assisted  about  the  household  duties  has,  in 
some  instances,  been  held  to  be  insufficient  to  prove  the  relation  of 
mistress  and  servant.^'  Moreover,  in  certain  jurisdictions,  the  idea 
of  loss  of  services  in  such  cases  is  now  regarded  as  purely  fictitious, 
partly  as  the  result  of  statute.**  It  has  been  held  that  the  right  of 
a  mother  to  the  custody  of  her  minor  daughter  and  to  maintain  an  ac- 
tion for  her  daughter's  seduction  do  not  exist  during  the  lifetime  of 
the  father,  since  the  right  of  action  is  in  him.  But  it  has  been  held 
that  where  it  appears  that  the  father  is  living  without  the  state,  the 
mother  may  maintain  the  action.  Likewise,  she  has  been  held  to 
be  entitled  to  sue  where  it  appeared  that  the  father  had  aban- 
doned the  family  and  had  been  absent  for  more  than  thirty  years, 
and  had  not  been  heard  from  for  fifteen  years.*  And  it  has  been 
held  that  a  mother  may  maintain  an  action  for  her  daughter's  seduc- 
tion where  she  sues  individually  and  as  next  friend  of  her  husband, 
who  is  insane  and  is  living  out  of  the  state,  or  when  she  sues  in  her 
own  right  and  it  appears  that  tiie  father  has  been  divorced  from  the 
plaintiff  and  has,  by  his  misconduct,  forfeited  his  rights  to  the  con- 
trol of  the  child.'  But  the  mother  has  been  denied  recovery  for  the 
seduction  of  her  daughter  where  it  appears  that  the  father,  with 
whom  the  daughter  resided,  was  living  at  the  time  of  the  seduction 
but  died  before  the  action  was  brought,  notwithstanding  the  fact 
that  the  daughter  continued  to  reside  with  her  mother,  the  reason 
assigned  being  that  the  cause  of  action,  a  tort  for  personal  injury,  is 
in  the  father  and  dies  with  the  person,  and  therefore  does  not  pass 

18.  Vpssel  V.  Cole,  10  Mo.  634,  47  56  Pao.  529,  72  A.  S.  B.  360,  44  L.BJL 
Am.  Dec.  136;  Logan  v.  Murray,  6  757. 

Serg.  &  R.  (Pa.)  176,  9  Am.  Dec     Note:  Ann.  Cas.  1916E  1279. 

422;  Davidson  v.  Abbott,  52  Vt  570,     1.  Davidson  v.  Abbott,  52  Vt  670, 

36  Am.  Rep.  767.  36  Am.  Rep.  767. 

19.  Note:  Ann.  Cas.  1916E  1275  efe  2.  Malone  v.  Topfer,  125  Md.  157, 
Hq.  '  93  AtL  397,  Ann.  Caa.  I916E  12/3 

80.  Anthony  t.  Norton,  60  Ean.  341,  and  note. 
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to  the  mother.*  However,  authority  to  the  contrary  may  be  found, 
based  on  the  ground  that  the  wrongdoing  of  the  defendant  inflicts 

disgrace  and  humiliation  on  the  mother  and  casts  on  her  the  expenses 
of  the  confinement  and  loss  of  services,  thus  virtually  giving  rise 
to  a  new  cause  of  action  in  favor  of  the  mother  on  the  father's  death.^ 
So  abo,  the  mother  has  been  allowed  to  recover  when  she  is  in  a 
real  sense  the  mistress  of  the  daughter,  for  example,  where  the  mother 
is  keeping  a  boarding  house  and  the  daughter  works  as  her  assist- 
smt,  the  father  being  absent  from  the  state,  or  when  the  mother  is 
engi^ed  in  bufflness  under  the  sole  traders'  act  in  reference  to  married 
women  and  the  daughter  is  employed  by  her.* 

13.  Person  in  Loco  Parentis. — The  rule  is  well  settled  that  one 
landing  in  loco  parentis  to  a  woman  seduced  may  maintain  an  action 
to  recover  damages  for  her  seduction.*  Such  action  has  been  held 
maintainable  where  the  person  in  loco  parentis  was  the  grandfather, 
grandmother,  stepfather,  granduncle,  uncle,'  cousin,  brother,  or 
brother-in-law  of  the  person  seduced,  or  where  no  relationship  at 
all  existed  but  the  plaintiff  took  the  child  from  an  orphan  a^lum  to 
rear,  or  when  it  appeared  merely  that  actual  services  were  being  ren- 
dered to  the  plaintiff.*  However,  the  right  has  been  denied  to  county 
commissioners  in  an  action  against  the  keeper  of  a  county  poorhouse, 
for  seducing  one  of  the  inmates,  the  damage  being  regarded  as  too 
remote,  and  the  injury  being  looked  on  as  a  breach  of  the  keeper's 
official  bond,  on  which  the  obligee  in  the  bond,  namely,  the  county 
judge,  should  have  sued,  instead  of  the  county  commissioners.'  More- 
over, many  authorities  require  proof  of  service  in  order  that  the 
action  may  be  maintained.  Hence,  a  stepfather  has  been  denied 
recovery  for  the  seduction  of  his  stepdaughter  after  she  had  left  his 
family  and  service,  even  though  she  returned  and  was  maintained  by 
him  during  her  confinement.***  Likewise,  recovery  was  denied  where 
it  appeared  that  the  plaintiff  was  the  woman's  brother-in-law  and  that 
at  the  time  of  the  seduction  she  was  taking  care  of  the  plaintiff's 
household,  without  paying  board,  during  the  nckness  of  the  plain- 
tiff's wife,  on  an  understanding  with  the  plaintiff,  but  with  no  agree- 
ment with  her  father  or  herself  as  to  the  payment  of  wages  or  for  any 

5.  Vossel  V.  Cole,  10  Ifo.  634,  47  and  note. 

Am.  Dee.  136;  Logan  v.  Murray,  6     Note:  44  Am.  Dee.  167. 

Serg.  &  R.  (Pa.)  175,  9  Am.  Dec.     7.  Manvell  v.  Thomson,  2  C.  &  P. 

422  and  note.  303, 12  E.  C.  L  136.  31  Rev.  Bep.  666, 

4.  Coon  V.  Moffett,  3  N.  J.  L.  583,  17  Eng.  Rul.  Caa.  367. 
4  Am.  Dec.  392  and  note.  8.  Notes:  44  Am.  Dee.  167;  33 

Note:  9  Am.  Dec  425.  L.R.A.(N.S.)  100;  35  L.R.A.(N.S.) 

8.  Note:  Ann.  Caa.  1916E  1278  et  1062;  Ann.  Gas.  1912D  299  et  aeq. 
seq.  9.  Note:  44  Am.  Dec.  168. 

6.  Tittlebanm  v.  Boehmcke,  81  N.  J.  10.  Bartley  v.  Richtmyer,  4  N.  Y. 
L.  697,  80  AtL  323,  Ann.  Cas.  1912D  38,  53  Am.  Dec  338. 

298  and  note^  36  L.B.A.(N.S.)  1062  . 
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definite  period  of  service.''  A  plaintiff  has  been  permitted  to  main- 
tain an  action  for  the  seduction  of  his  illegitimate  daughter,  on  proof 
of  actual  service." 

14.  Guardian. — While  there  is  no  qoestion  but  that  a  guardian 
who  standi*  in  loco  parentis  to  his  ward  may  maintain  an  action  for  her 
seduction,  tliis  may  result  from  the  fact  that  he  stands  in  place  of 
the  f)arent,  regardless  of  the  guardianship.  However,  there,  is  au- 
thority n-Jiich  maintains  that  from  the  mere  fact  of  guardianship,  the 
action  is  maintainable."  But  the  statement  appears  to  be  a  mere 
dictum  in  the  case  cited,  though  another  court  has  reached  the  same 
conclusion,  squarely,  on  the  theory  that,  by  virtue  of  the  guardian- 
ship, the  guardian  stands  in  loco  parentis.'*  In  another  state  where 
the  mere  appointment  of  guardian  carries  with  it  no  right  to  the  serv- 
ices of  the  ward  and  no  obligation  to  support  her,  except  to  the  extent 
of  the  property  coming  into  the  hands  of  the  guardian,  the  right  of 
the  guardian,  as  such,  to  maintain  an  action  for  the  seduction  of  his 
ward  has  been  denied.'* 

15.  Employer, — The  right  of  an  employer  to  maintain  an  action 
for  the  loss  of  the  services  of  his  servant  by  reason  of  her  seduction 
is  unquestioned.  At  common  law,  this  was,  theoretically,  the  only 
relationship  which  gave  rise  to  the  action.^*  And  it  is  unnecessary  that 
there  should  be  any  tie  of  kindred  between  the  master  and  servant.*' 
The  relationship  must  exist  at  the  time  of  the  alleged  seduction.'* 

16.  Fianci. — The  authorities  are  unanimous  in  denying  a  right  of 
action  to  an  affianced  person  for  the  seduction  of  his  affianced  wife.'* 
These  decisions  are  in  accord  with  the  rule  that  the  relation  of  mas- 
ter and  servant  must  exist  in  order  to  sustain  the  action.  Further- 
more, the  right  of  the  affianced  person  to  break  his  engagement  to 
marry  under  the  circumstances***  is,  to' some  extent  at  least,  a  safe- 
guard against  injury  from  the  act  of  the  defendant 

11.  Blandiard  v.  Haley,  120  Haas.  16.  Blanehard  r.  Haley,  120  Maasi 
487,  21  Am.  Bep.  635.  487,  21  Am.  Rep.  535;  VoBsel  v.  Cole, 

12.  Howland  Howlaad,  114  Maas.  10  Mo.  634^  47  Am.  Dec.  136;  White 
517,  19  Am.  Rep.  381.  To  the  same  v.  Nellis,  31  N.  T.  405,  88  Am.  Dec. 
effect,  see  Moritz  t.  Gamhart,  7  Watts  282. 

(Fa.)  302,  32  Am.  Dec.  762,  wherein     17.  Note:  44  Am.  Dee.  167. 

a  father  was  allowed  to  recover  for     18.  Emery  v.   Qowen,  4  Greenl. 

the  abduction  of  the  illegitimate  child  (Me.)  33,  16  Am.  Dec.  233. 

of  hia  daughter.  IB.  Case  v.  Smith,  107  Mich.  416, 

13.  Case  v.  Smith,  107  Mich.  416,  65  N.  W.  279,  61  A.  S.  B.  341,  31 
65  N.  W.  279,  61  A.  S.  R.  341,  31  L.B.A.  282;  Davis  v.  Condit,  124 
LB.A.  282.  Minn.  365, 144  N.  W.  1089.  Ann.  Caa. 

14.  Femalei  v.  Moyer,  3  Watta  ft  1915B  544  and  oote^  60  I<.R.A.(N.S.) 
S.  (Pa.)  416,  39  Am.  Dee.  33.  142  and  nofe- 

16.  Blanehard  v.  Usley,  120  Masa.     20.  See  BnEACfi  or  PsoiciSB  Ot 


487,  21  Am.  Rep.  635. 


Mabuugb,  voJL  4f  p.  168. 


743 


S  17 


SEDUCTION 


34  B.  C.  L. 


17.  Woman  Seduced. — At  common  law,  a  woman  couM  not  recover 
damages  from  her  seducer  for  her  own  seduction  as  a  rule,*  for  the 
reason  that  by  consenting  to  the  act,  she  became  a  party  to  the  wrong- 
doing.' However,  certain  exceptions  to  this  rale  were  recognized. 
If  seduction  is  defined  as  including  cases  wherein  ^be  defendant  had 
illicit  intercourse  without  the  woman's  consent,  it  is  hardly  neces^irj' 
to  state  that  she  might  sue  for  the  trespass.*  Moreover,  where  con- 
fidential relations  existed  between  the  parties,  recovery  might  be 
allowed.  This  was  true  particularly  where  the  defendant  fraudu- 
lently acquired  possession  of  his  victim  by  taking  the  woman  into 
his  family  as  a  ward.  In  such  a  case,  where  there  was  no  parent  or 
master  to  bring  the  action,  the  infant  might  sue  her  seducer,  at  least 
in  the  name  of  her  parent  or  guardian  as  her  next  friend.^  Further- 
more, in  many  states,  if  a  promise  of  marriage  had  been  made  by  the 
defendant  to  the  woman  prior  to  h^  seduction,  she  might  sue  for  the 
breach  of  promise  if  the  defendant  refused  to  marry  her,  and  offer  evi- 
dence of  her  seduction  in  aggravation  of  damages.'  But  in  this  event, 
the  gist  of  the  action  was  the  breach  of  promise  and  not  the  seduc- 
tion. In  several  jurisdictions,  by  statute^  a  woman  is  now  permitted 
to  sue  for  her  own  seduction,  subject  to  certain  limitations,  such  a.s 
that  she  be  unmarried  at  the  time  of  her  seduction  and  cba^.'  Many 
of  the  courts  have  furtJier  confined  recovery  in  such  cases  to  seduc- 
tion in  the  carrower  sense  of  the  term,  as  implying  artifice,  flattery 
and  promises  and  have  denied  recovery  in  cases  of  mere  solicitation 
or  promises  of  pecuniary  reward,^  or  where  willingness  arises  out  of 
the  sexual  desire  or  curiosity  of  the  female.*  The  provisions  of  the 
modem  codes  of  civil  proe^ure  abolishing  feigned  issues  and  requir- 
ing actions  to  be  brought  by  the  real  party  in  interest  have  been  held 
sufficient  statutory  sanction 'for  the  bringing  of  the  action  by  the 
woman,'  though  not  sufficient  to  divest  the  parent  of  his  right  to 
recover  also.^^  But  the  woman  must  not  attempt  to  recover  solely 
on  the  ground  of  her  seduction  on  an  allegation  in  her  complaint 

1.  Barks  v.  Shain,  2  Bibb  (Ky.)  35  Am.  Rep.  232;  Greemnan  v. 
341,  5  Am.  Dec  616  and  note;  Soper  O'RUey,  144  Mich.  534, 108  N.  W.  421, 
V.  Clay,  18  Mo.  383,  69  Am.  Dee.  314  115  A.  S.  R.  466  and  note;  Velthonse  v. 
and  note;  Weaver  v.  Bachert,  2  Pa.  Aldetink,  153  Mich.  217,  117  N.  W. 
St  80.  44  Am.  Dec.  159  and  note.  76, 15  Ann.  Cas.  lUl,  18  L.R.A.(K.S.l 

2.  Oberlin  v.  Upson,  84  Ohio  St.  Ill,  587;  Love  t.  Masoner,  6  Baxt.  (Tenn.) 
95  N.  £.  5U,  Ann.  Cas.  1912B  1061  24.  32  Am.  Rep.  522. 

and  note.  Notes :  4  Am.  Dee.  406 ;  44  Am.  Doo. 

3.  Note:  8  Ann.  Cas.  1117.  166;  Ann.  Cas.  1912B  1061. 

4.  Welsund  v.  Schueller,  98  Minn.     7.  Note:  8  Ann.  Cas.  1117. 

475,  108  N.  W.  483,  8  Ann.  Cas.  HIS  8.  Bradshav  v.  Jones,  103  Tenn. 
and  note.  331,  62  S.  W.  1072,  76  A.  S.  a  666 

5.  See  Breach  of  I^uisb  or  and  note. 

Marriage,  vol.  4,  p.  159.  9.  Note:  8  Ann.  Gas.  1117. 

6.  Smith  V.  Taryan,  69  Ind.  445,     10.  Note:  64  L.R.A.  622. 
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merely  of  ft  breadi  of  promise  of  marric^e.  She  mtiat  also  oll^ 
her  seduction.'^  It  should  bo  noted  also  that  a  statute  authoruing 
a  woman  to  recover  for  her  seduction  has  been  held  to  give  her  no 
right  to  recover  for  seduction  accomplished  in  another  state,  even 
though  the  illicit  intercooise  was  continued  in  the  state  in  which  the 
action  was  instituted.^' 

NeeeaeUy  of  Lou  of  Servicea 

18.  At  Common  Law. — It  is  well  settled  at  common  law  that  a  per- 
son cannot  sue  for  seduction  unless  he  can  establish  some  right  to  the 
services  of  the  person  seduced  at  the  time  of  the  seduction  and  loss 
of  service  consequent  thereon.  Though  the  idea  of  the  rtelation  of 
master  and  servant  was  not  strictly  adhered  to,  the  necessity  of  loss 
of  service  was  prescribed  rigidly.**  The  fact  that  the  woman  seduced 
was  the  daughter  of  the  plaintiff  and  under  the  age  of  majority  makes 
no  difference.  Loss  of  services  must  be  shown.^*  Consistently  with 
this  view,  it  has  been  held  that  an  action  for  seduction  may  be  main- 
tained for  loss  of  services  by  the  mother  of  the  woman  seduced,  though 
the  seduction  occurred  during  the  lifetime  of  the  faAer,  the  sole 
loss  of  service  to  the  mother  resulting  after  the  death  of  the  father 
and  by  reason  of  the  confinement,'*  though  the  contrary  has  also 
been  held.'*  This  decision  permitting  the  mother  to  recover  under 
such  circumstances  may  be  defended  on  logical  grounds.  It  may  be 
contended  that  if  loss  of  service  is  the  gist  of  the  injury,  anyone  who 
loses  services  by  the  act  of  the  defendant  should  be  entitled  to  recover 
damages  therefor.  This  position  would  lead  to  the  result  that  any- 
one who  cares  for  a  seduced  woman  during  her  confinement  might 
recover  from  the  seducer,  if  the  seduction  rendered  her  the  less  able  ' 
to  perform  services  during  her  confinement.  This  is  certainly  not 
the  law,  as  will  be  seen  more  clearly  in  the  following  paragraph. 

19.  Services  Defined. — ^It  is  impossible  to  reconcile  all  of  the  Eng- 
lish authorities  on  the  question  of  the  exact  nature  of  the  loss  of 
services  which  must  be  ^own  to  maintain  an  action  for  seduction. 

11.  Gates  V.  McKinney,  48  Tnd.  562,  61,  16  L.  J.  Exeh.  236,  17  Eng.  Rul. 
17  Am.  Rep.  768.   To  the  same  effect,  Cas.  358  and  note. 

see  Burks  v.  Shain,  2  Bibb  (Ky.)  341,  Notes:  44  Am.  Deo.  172;  8  Eng.  Bal. 

5  Am.  Dec.  616.  Cas.  402. 

12.  Buckles  v.  Ellera,  72  Ind.  220,  14.  Ogbom  v.  Francis,  14  N.  J.  L. 
37  Am.  Rep.  166.  441,  43  Am.  Rep.  394;  White  v.  NelUs. 

13.  Kaufman  v.  Clark,  141  La.  316,  31  N.  Y.  406,  88  Am.  Dec.  282  and 
75- So.  65,  L.R.A.1917E  756  and  note;  note. 

Lawyer  v.  Fritcher,  130  N.  Y.  239,  Note:  48  Am.  Dec.  624. 

29  N.  E.  267,  27  A.  S.  R.  521,  14  15.  Coon  v.  Moffett,  3  N.  J.  L.  583, 

L.R.A.   700   and   note;   ManveU  v.  4  Am.  Dee.  392. 

Thompson,  2  C.  &  P.  303,  13  E.  C.  16.  Lofcan  v.  Murray,  6  Seie.  &  B. 

L.  136,  31  Rev.  Rep.  666,  17  Eng.  Rul.  (Pa.)  175,  9  Am.  Dee.  422. 

Gas.  357;  Eager  v.  Grimwood,  1  Exch. 
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Undoubtedly,  if  the  woman  seduced  is  the  minor  daughter  of  the 
plaintiff  and  resided  at  home  and  performed  services  for  him  at  the 
time  of  the  seduction,  this  is  sofiicient  But  how  mvMh  less  will 
suffice,  it  is  difficult  to  determine.  It  is  not  necessary  that  the  daugh- 
ter sleep  in  her  father's  house,  or  that  she  be  at  home  at  the  very 
time  when  the  seduction  occurred.  She  may  have  been  away  on  a 
visit.  So  also,  when  the  daughter  had  been  discharged  from  her 
employment  and  was  on  her  way  home  at  the  time  of  her  seduction, 
this  was  held  sufficient  evidence  of  service  to  entitle  the  father  to 
maintain  the  action. Moreover,  the  fact  that  the  father  is  receiving 
but  part  of  his  daughter's  time  is  sufficient  to  enable  him  to  recover. 
The  same  is  true  where  the  father  has  consented  to  part  with  his  right 
to  his  daughter's  services  only  by  the  fraud  of  the  defendant,  who 
thereby  sought  to  ensnare  her.  On  the  other  hand,  the  fact  that  the 
daughter,  with  the  consent  of  the  mistress  to  whom  she  is  bound, 
confers  benefits  on  her  father  or  occasionally  assists  her  mother  widi 
her  needlework  or  is  seduced  while  spending  a  short  vacation  allowed 
to  her  by  her  mistress  with  her  parents  is  not  a  sufficient  loss  of  service 
to  sustain  an  action  by  the  parent  But  it  has  been  suggested  that 
if  the  contract  between  the  father  and  mistress  gave  the  daughter 
the  right  to  such  vacation,  the  decision  might  be  otherwise.^^  The 
American  courts  have  often  given  nominal  approval  to  the  English 
view  that  loaa  of  services  is  essential,  but  have  at  the  same  time  so 
broadened  the  definition  of  services  as.  to  include  many  cases  not 
embraced  by  the  English  oourts.  There  is,  first,  the  idea  of  construc- 
tive service.^'  Thus>  where  the  daughter  at  the  time  of  her  seduction 
was  living  with  her  uncle,  by  her  father's  consent,  but  without  any 
definite  agreement,  her  father  was  allowed  to  recover  damages  for  her 
seduction  on  the  ground  of  constructive  services,  the  daughter  being 
regarded  as  his  servant  de  jure  though  not  de  facto.'  In  other  words, 
the  conception  of  constructive  services  appears  to  be  that,  in  any 
case,  the  right  of  the  father  to  such  services  is  sufficient  to  support 
the  action,  though  nothing  further  in  the  way  of  services  appears.' 
This  is  practically  tantamount  to  giving  the  father  of  every  woman 
under  age  and  unmarried  a  remedy  for  her  seduction,  for  his  right 
to  her  services  exists  until  she  reaches  majority.'  Moreover,  the  right 

17.  Notes:  14  L.R.A.  701;  17  Eng.  52  Wis.  612,  9  N.  W.  599,  38  Am.  Rep. 
Rul.  Cas.  361.  768. 

18.  Note:  8  Eng.  Rul.  Cas.  402.  Note:  14  L.R.A.  701. 

19.  Clark  v.  Fitch,  2  Wend,  (N.  3.  Simpson  v.  Grayson,  54  Ark. 
Y.)  459,  20  Am.  Dec.  639.  404,  16  S.  W.  4,  26  A.  S.  R.  52  and 

1.  Martin  v.  Payne,  9  Johns.  (N.  note;  Boyd  v.  Byrd,  8  Blaekf.  (Ind.) 
Y.)  387,  6  Am.  Dec  288.  113,  44  Am.  Dec.  740  and  note;  Emery 

2.  Reutkemeier  v.  Nolte,  179  la.  342,  v.  Gowen,  4  Oreenl.  (Me.)  33,  16  Am. 
161  N.  W.  290,  L.R.A.1917D  273;  Dec.  223;  Homketh  v.  Barr,  8  Serg.  & 
Homketh  v.  Barr,  8  Serg.  &  R.  (Pa.)  R.  (Pa.)  36,  11  Am.  Dec.  568;  Laverj' 
36,  U  Am.  Dec.  568:  Lavery  t.  Crooke,  v.  Crooke,  52  Wis.  612,  9  N.  W.  599. 
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of  the  fatter  to  reeoyer  for  the  aeduction  of  his  daughter  cofitmUes 
even  though  he  has  expressly  relinquished  his  right  to  her  services, 
if  such  release  was  procured  by  the  defendant  as  one  of  the  means  of 
accomplishing  the  seduction.*  In  further  extension  of  the  right  of 
recovery,  many  American  courts  miuntain  that,  while  the  right  to 
services  without  actual  service  rendered  is  sufficient,  the  fact  of  serv- 
ice without  the  right  is  also  ample  for  the  purpt^.*  This  principle 
has  been  applied  particularly  where  the  daughter  is  of  age  at  the  time 
of  her  seduction.  If  there  be  any  right  of  service  in  this  case,  it  arises 
merely  out  of  the  implied  contract  to  reciprocate  for  the  support 
received  from  the  father.  Accordinglyi,  while  it  has  been  held  that, 
if  the  daughter  has  reached  her  majority  at  the  time  of  her  seduo- 
tion,  her  father  cannot  recover  dam^es  therefor  unless  she  is  actually 
in  his  service,*  the  sli^teet  evidence  of  acts  of  actual  service  will 
toppbrt  the  action.'  However,  it  has  been  held  that  an  action  by  a 
father  for  the  seduction  of  his  daughter  will  not  lie  when  the  daugh- 
ter is  of  full  age  and  not  living  in  the  father's  family,  bat  in  the 
actual  employment  of  another  person,  though  working  under  a  con- 
tract made  by  her  father,  who  was  to  receive  her  wages.*  But  a 
receipt  of  part,  though  not  all,  of  the  services  of  the  daughter  is  suffi- 
cient.' A  loss  of  services  may  occur  even  though  pregnancy  is  not 
caused  by  the  act  of  the  defendant,  for  example,  when  sickness  and 
consequent  inability  to  work  result." 

20.  Ifodem  Departure  from  Common  Law.— The  old  idea  of  loss  of 
services,  which  lay  at  the  foundation  of  the  action  for  seduction,  has 
given  way,  in  this  country  at  least,  to  more  enlightened  and  refined 
views  of  the  social  relation.  Accordingly,  statutes  have  been  en- 
acted which  authorize  the  maintenance  of  actions  for  seduction  with- 
out any  proof  of  loss  of  services.^'  The  view  has  been  maintained  that 
no  proof  of  loss  of  services  is  dispensed  with  by  the  provision  of  the 

38  Am.  Rep.  768.    See  Parent  ahd  Note:  14  L.R.A.  704. 

Child,  vol.  20,  p.  607.  8.  McDaniel  t.  Edwards,  7  Ired.  L, 

4.  Dain  v.  Wyckoff,  18  N.  Y.  45,  (N.  C.)  408,  47  Am.  Dee.  331. 

72  Am.  Dec.  493;  Lawyer  v.  Friteher,  9.  Kennedy  v.  Shea,  110  Mass.  147, 

130  N.  Y.  239,  29  N.  E.  267,  27  A.  S.  14  Am.  Rep.  584. 


6.  Nickleson  v.  Styker,  10  Johns.  11.  Stevenson  v.  Belknap,  6  la.  97, 
(N.  Y.)  115,  6  Am.  Dec.  318.  71  Am.  Dec.  392  and  note. 

7.  Emery  v.  Qowen,  4  Greenl.  (Me.)  12.  Greenman  v.  O'Riley,  144  Mich. 
33, 16  Am.  Dec.  233;  Mercer  t.  Walms-  534,  108  N.  W.  421, 115  A.  S.  R.  466; 
ley,  6  Har.  &  J.  (Md.)  27,  9  Am.  Welsund  t.  Schueller,  98  Minn.  476, 
Dec.  486  and  note;  Vossel  v.  Cole,  10  108  N.  W.  483,  8  Ann.  Caa.  1115. 
Ifo.  634,  47  Am.  Dec.  136;  Davidson  Notes:  4  Am.  Dec.  406;  11  L.R.A. 
V.  Abbott,  62  Vt  670,  36  Am.  Rep.  707;  L.R.A.igi7E  769}  Ann.  Cos. 


R.  521, 14  L.R.A.  700  and  notft 
5.  Note:  14  L.R.A.  702. 


10.  White  V.  NelliB,  31  N.  Y.  405, 

88  Am.  Dec.  282. 


767. 


1916E  1279. 


747 


U  21-23 


8EDUCTI0M 


24  a  <j.  L. 


code  of  oivil  procMure  alKdishing  fictions,  the  oontenfion  b6mg  thittt 
the  idea  o£  loes  of  services  is  a  mere  fiction." 

Defense*  ' 

21.  Hinrrlage  of  Woman  and  Defendant — The  fact  that  the  woman 
seduced  becomes  the  wife  of  the  (defendant  in  an  action  brought  by 
the  parent  for  the  seduction  is  not  a  bar  to  recovery.  The  wrongdoing 
of  the  defendant  is  directed  against  the  plaintiff  as  well  as  the  child. 
Hence,  any  release  from  liability  to  the  parent  can  be  obtained  from 
the  parent  alone.^*  But  marriage  with  her  seducer  has  been  held 
to  extinguish  the  right  of  action  for  damages  given  by  statute  to  the 
woman  herself.  This  view  is  based  partly  on  the  ground  that  the 
statute  gives  a  right  of  recovery  only  to  unmarried  females  and  in.  part 
on  the  continuance  of  the  common  law  disability  of  married  persons  to 
sue  each  other.  By  marriage,  in  this  connection,  is  meant  a  valid  and 
unimpeachable  one.  A  merely  formal  marriage  entered  into  by  the 
defendant  without  intent  to  perform  the  marriage  vows,  but  only  td 
avoid  imprisonment  for  bastardy  and  prosecution  for  seduction  and 
which  is  followed  by  a  desertion  of  the  wife,  is  insufficient  to  consti* 
tute  a  hax  to  her  recovery.  Such  a  marriage  may  be  annulled  and 
the  woman  allowed  to  proceed  with  her  action  for  damages  for  seduc- 
tion." 

22.  Infancy  of  Defendant. — ^In  favor  of  the  view  that  infancy  is  a  « 
defense  in  an  action  for  seduction  it  might  be  contended  that  the 
infant,  being  allowed  to  avoid  his  promise  of  marriage,^'  should  be 
permitted  to  avoid  any  liability  resulting  therefrom;  hence,  that  he 
should  not  be  held  liable  for  seduction  when  the  enticement  con- 
sisted merely  in  a  voidable  promise  of  marriage.  However,  this  is 
not  the  view  of  the  oturts.  Seduction  is  a  tort  and  in  harmony  with 
the  rule  that  an  infant  is  liable  for  his  torte,>'  infan(7  is  held  to  be 
no  defense  in  an  action  for  seduction.'^  But  it  is  submitted  that, 
in  determining  whether  there  has  been  an  actual  enticement,  the 
youth  of  the  defendant  is  a  factor  to  be  considered. 

23.  Conduct  of  Parent  of  Woman  Seduced. — Unquestionably,  the 
connivance  of  a  parent  in  the  seduction  of  his  child  is  a  bar  to  an 
action  by  the  parent  therefor.**  But  a  plea,  in  an  action  by  the 
mother,  that  the  defendant  was  a  bachelor,  of  good  moral  character 

13.  Anthony  v.  Norton,  60   Kan.     16.  See  Breach  of  Pbouisi  of 
341,  56  Pae.  529,  72  A.  S.  R.  360  and  Marriagb,  vol  4,  p.  144. 

note,  44  L.R.A.  757.  17.  See  iKVAtrcs,  vol.  14,  p.  259  et 

14.  Eichar  v.  Kistler,  14  Pa.  St.  282,  seq. 

53  Am.  Dee.  551.  18.  Notes:  44  Am.  Dec.  171;  86 

Note:  44  Am.  Dec  171.  L.R.A.  208;  2  Ann.  Cas.  76d. 

16.  Henneger  v.  Lomas,  145  Ind.     19.  Note :  44  Am.  Dec  172. 

287,  44  N.  E.  462,  32  L.R.A.  848. 
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and  handwuie  property,  but  strong  -passton$,  and  that  it  was  there- 
fore contrived  between  the  plaintiff  and  her  daughter  that  . the  daugh- 
ter should  throw  herself  in  the  defendant's  way,  with  a  view  to  the 
result  whieh  happened,  intending  to  make  a  speculation  thereby,  has 
been  held  not  ao  framed  as  to  place  this  issue  before  the  jury.  The 
court  did  not  specify  wherein  the  plea  was  defective.**  The  evidence 
must  establish  intentional  wrongdoing  on  the  part  of  the  parent 
Mere  proof  of  carelessness  and  indifference  by  a  father  with  respect 
to  his  daughter,  so  that  unusual  opportunities  for  sexual  intercourse 
are  given,  is  not  a  defense  to  an  action  by  the  parent,  if  the  negligence 
is  not  so  gross  as  to  warrant  a  presumption  of  assent  to  the  inter- 
course.' Collusion,  also,  between  the  plaintiff  and  the  woman  seduced 
for  the  purpose  of  pecuniary  gain  from  the  defendant  is,  no  doubt, 
a  defense,  but  the  rule  is  probably  otherwise  when  it  is  alleged  merely 
that  there  has  been  collu^on  between  the  plaintiff  and  the  woman  in 
bringing  the  suit  *  The  fact  that  the  parent  has  consented  to  the 
marriage  of  his  infant  daughter  to  the  defendant,  a  married  man  and 
therefore  incapable  of  entering  into  a  marriage  with  the  daughter, 
is  n<f  defense  in  an  action  by  the  parent,  when  such  consent  is  obt^ned 
by  the  fraud  of  the  defendant.' 

24.  Former  Recovery. — Recovery  by  the  parent  for  the  seduction 
of  his  daughter  is  no  bar  to  recovery  by  the  daughter  for  the  same 
seduction,  nor  will  a  recovery  by  the  daugjiter  bar  a  recovery  by  the 
parent.*  The  two  actions  are  separate  and  distinct,  the  action  by 
the  parent  being  based  on  the  loss  of  8er\'ices  by  him,  the  action  by 
the  daughter  being  given  to  her  by  statute  to  compensate  her  for  the 
wrong  done  to  her.  However,  it  should  be  noted  that  in  one  state, 
the  daughter  alone  has  been  recognized  as  being  entitled  to  recover, 
the  father  being  denied  the  right  to  maintain  the  action,  because 
the  daughter  is  declared  to  be  the  only  real  party  in  interest  as  plain- 
tiff, under  the  code  of  civil  procedure.*  A  judgment  in  tort  for 
seduction  has  been  held  to  be  a  bar  to  a  subsequent  action  between 
the  same  parties  for  breach  of  promise  of  marriage  whei|  the  seduction 
was  effected  by  means  of  the  promise.*  On  the  other  hand,  in  an 
action  for  damages  for  breach  of  promise  of  marriage,  a  former 
adjudication  in  the  defendant's  favor  in  an  action  by  the  same  plain* 
tiff  for  damages  for  seduction  under  the  same  promise  of  marriage 

80.  Vossel  T.  Cole,  10  Ma  634,  47  L.XLA.  700. 
Am.  Dee.  130.  4.  Rentkemeier  v.  Nolte,  179  la.  342, 

1.  Note:  44  Am.  Dee.  172.  161  N.  W.  290,  LJi.Aa917D  273; 

8.  Rea    Tucker,  51  111.  110,  99  Am.  Lather  v.  Shaw,  157  Wis.  234, 147  N. 
Dee.  539,  wherein  the  action  was  W.  18,  52  L.R.A.(N.S.)  85. 
broQght  ti^  a  former  husband  for  the     6.  Note:  64  L.R.A.  622. 


-  3.  Lawyer  t.  Friteher,  130  N.  Y.  167  Fae.  76L  L.R.Aa0iaA  362. 
239,  29  K.  £.  267,  27  A.  S.  R.  521, 14 
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lilES  been  held  to  oonstitute  no  bar.'  In  the  former  case  the  pleadings 
in  the  two  aotions  were  pr&ctioally  identioal,  and  tiie  complaint  in 
^e  seduction  action  alleged  not  only  the  promise  of  marriage,  but 
its' breach,  together  with  ^e  seduction,  as  a  basis  for  recovery,  whereas 
in  the  latter  case,  the  allegations  of  the  complaint  in  the  action  for 
seduction  with  regard  to  the  promise  of  marriage  were  for  the  purpose 
of  explaining  the  means  by  which  the  seduction  was  accomplished, 
aad  not  of  contributing  a  material  part  of  the  cause  of  action  as  stated 
in  the  complaint,  and  there  was  no  allegation  of  a  breach  of  the 
promise.  Certain  authorities  appear  to  assume  that  recovery  in  an 
action  for  breach  of  promise  of  marriage,  wherein  seduction  is  allowed 
to  be  shown,  is  a  bar  to  a  subsequent  action  by  the  woman  for  her  own 
seduction.* 

25.  Statute  of  Limitations. — An  action  to  recover  damages  for 
seduction  is  one  to  recover  damages  for  personal  injuries,  within  t£e 
statute  of  limitations,  whether  the  action  is  instituted  by  the  parent,* 
or  the  woman  seduced.^**  The  cause  of  action  has  been  held  to  arise 
when  fhe  action  of  seduction  is  complete  and  not  when  ihe  parent 
discovers  that  the  child  has  been  seduced.^'  Thus,  where  a  father 
brought  his  action  for  seduction  followed  by  repeated  acts  of  sexual 
intercourse,  the  statute  of  limitations  was  held  to  attach  to  the  first 
act  of  intercourse.**  The  same  conclusion  has  been  reached  where 
the  action  is  brought  by  the.  woman  hersdf."  These  decisions  are 
open  to  serious  questicm  where  a  subsequent  but  not  a  prior  act  of 
intercourse  alone  resulted  in  pregnancy  and  loss  of  services,  if  the 
action  is  in  Irospass,  rather  than  case,  particularly  when  tiie  action  is 
brought  by  the  father.  Accordingly,  in  some  stetes,  it  is  held  that 
the  seduction  is  a  continuous  act  so  long  as  the  illicit  intercourse  is 
kept  up  and  that  the  statute  runs  from  the  last  act  of  intercourse. 
Still  other  courts  take  tiie  view  that  the  cause  of  action  for  the  loss 
of  services  of  the  daughter  accrues  at  the  time  the  service  is  actually 
lost,  which  has  been  held  to  be  when  the  birth  of  the  child  occurs.^* 
The  position  that  the  failure  of  the  parent  to  discover  the  injury  will 
not  prevent  the  running  of  the  statute  is  in  harmony  with  the  rule 
that  only  in  cases  of  fraud  or  mistake  will  the  failure  to  discover  the 
injury  cause  euoh  a  result**  As  in  other  cases,  tiie  absence  of  the 

7.  Ireland  v.  Emmerson,  93  Ind.  1,  vol.  17,  p.  808. 

47  Am.  Rep.  364.  12.  Franklin  v.  MeCorkle,  16  Lea 

8.  Note:  L.R.A.1918A  366.  (Tenn.)  609,  57  Am.  Rep.  244. 

9.  Hutcherson  v.  Durden,  113  Ga.  13.  Buckles  v.  Ellears,  72  lod.  220, 
987,  39  S.  E.  495,  54  L.R.A.  811.  37  Am.  Rep.  166. 

10.  May  V.  Wilson,  164  Mich.  26,     14.  Note:  1  Ann.  Cas.  388. 

128  N.  W.  1084,  Ann.  Gas.  1912B  654  15.  Note:  102  A.  S.  B.  124.  See 
and  note.  hasNAsws  cm  Aonoss,  yoL  17,  pp. 

11.  See  LuiuTioir  of  Actions,  S31rS83.. 
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defendant  from  the  state  may  pievent  the  running  of  the  statute." 
Moieover,  when  the  cause  of  action  accrues  in  favor  of  a  minor,  her 
right  of  action  is  not  lost  until  the  eviration  of  the  statutory  period 
after  attaining  her  majority.'' 

Evidence 

26.  In  General. — ^Inan  action  to  recover  damages  for  seduction,  all 
the  facts  and  circumstances  surrounding  the  act  of  the  defendant 

and  pertinent  to  the  issue  are  admissible  in  evidence."  Thus,  the 
woman  seduced  is  permitted  to  testify  as  to  the  particulars  of  her 
relations  with  the  defendant."  She  may  be  asked  if  the  defendant 
paid  his  addresses  in  an  honorable  way.*®  Likewise  in  an  action  by 
the  father  for  the  seduction  of  his  daughter,  he  may  testify  as  to  the 
terms  on  which  the  defendant  visited  the  plaintiff's  house  and  that 
the  defendant  was  paying  his  addresses  to  the  daughter  on  the  promise, 
and  with  the  intention,  of  marriage.*  The  proof  need  not  be  confined 
to  the  particular  act  of  intercourse  charged  in  the  complaint,  in  an 
action  by  the  father,  but  prior  acts,  even  beyond  the  period  of  the 
statute  of  limitations,  may  be  proved  to  corroborate  the  testimony  as 
to  acts  within  the  statutory  period,  and  to  explain  the  relations  of  the 
parties.  Moreover,  subsequent  acts  of  intercourse  may  be  shown  to 
explain  the  relations  of  the  parties.*  Where  the  woman  seduced  was 
the  servant  of  the  defendant  and  was  left  alone  in  the  house  with 
him  at  night,  at  which  time  the  alleged  seduction  occurred,  state- 
ments made  by  the  woman  on  the  morning  following  the  transaction 
were  held  competent  evidence  to  sustain  her  version  of  the  affair, 
especially  when  denied  by  the  defendant.*  Though  at  one  time  the 
dying  declarations  of  the  woman  seduced  were  held  admissible  in  a 
civil  action,^  this  view  no  longer  obtains,  even  though  the  woman 
dies  in  childbirth  and  the  declaration  consists  in  a  statement  that  the 
defendant  is  the  father  of  the  child.*  In  determining  the  amount 
of  the  loss  of  services,  an  allowance  on  the  testimony  of  one  who  had 
never  employed  help  or  rendered  service  for  wages  is  not  erroneous 
If  the  circumstances  of  the  witness  are  such  as  to  render  her  familiar 
with  current  wages.*  On  the  question  of  seduction,  evidence  is  not 

16.  Kennedy  v.  Shea,  110  Mass.  147,  1.  Stevenson  t.  Belknap,  6  la.  97, 
14  Am.  Rep.  584.   See  Liuitatiok  of  71  Am.  Bee.  392. 

A(7noNS,  vol  17,  p.  835.  2.  Note:  44  Am.  Dec.  173. 

17.  Note:  8  Ann.  Cas.  1116.  8.  Bradshaw  v.  Jones,  103  Tenn. 

18.  Note:  44  Am.  Dee.  172.  331,  52  8.  W.  1072,  76  A.  8.  B.  666. 

19.  Marshall  v.  Taylor,  98  Gal.  56,  4.  Note:  6  Ann.  Cas.  70. 

32  Poo.  867,  35  A.  S.  B.  144;  Babeke     6.  Wooten  t.  WilMns,  39  Ga.  223, 

V.  Baer,  115  Mieh.  328,  73  N.  W.  242,  99  Am.  Dee.  456  and  note. 

69  A.  S.  R,  667.  6.  Reatkemeier  v.  Nolte,  179  la.  842L 

j».  OiUett  V.  Mead,  7  Wend.  (N.  Y.)  161  N.  W.  290,  L£.AJ017D  273. 
103,  22  An.  Deo.  678. 
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-ftdmiflBiblo  that  the  defendant  was  engaged  to  marry  another  woman, 
to  Uie  knowledge  of  bia  friends  and  acquaintances  and  that  be  fre- 
quently appeared  in  public  with  b^,  unless  knowledge  of  the  fact  is 
brought  liome  to  the  pIainti£F,  in  which  ease  it  would  only  be  com- 
petent as  bearing  upon  the  good  faith  of  the  claim  of  the  woman 
seduced  that  she  relied  on  the  defendant's  promise  in  consenting  to 
have  intercourse.'  Though  it  is  not  essential  that  the  woman  seduced 
be  a  witness,  if  she  becomes  such,  the  jury  have  a  right  to  consider 
her  relationship  to  the  plaintiff,  when  some  one  other  than  the  woman 
sues,  contradictory  statements  made  by  her,  and,  where  force  is 
charged,  her  age  and  physical  abili^,  in  determining  as  to  the  truth 
of  her  testimony.' 

27.  Promise  of  Marriage. — The  view  has  been  advanced  that  evi- 
dence of  a  promise  of  maniage  is  not  competent  in  an  action  for 
seduction  brought  by  the  parent  of  the  woman  seduced,'  on  the  ground 
that  the  promise  of  marriage,  or  at  least  the  breach  of  it,  is  the  sub- 
ject of  an  independent  action  by  the  daughter.  At  least,  it  is  held 
that  on  her  examination  in  chief  the  daughter  cannot  be  asked 
generally  on  behalf  of  the  plaintiff  whether  the  defendant  had 
promised  to  marry  her.'*  However,  there  is  authority  to  the  con- 
trary, which  appears  to  be  more  in  harmony  with  tlie  idea  that  the 
parent  should  be  allowed  compensation  for  his  injured  feelinj^,  such 
injury  being  the  more  gtievous  when  inflicted  through  the  violation 
of  a  confidence  reposed  by  the  parent  in  one  who  has  promised  to 
marry  his  daughter."  If  the  action  is  brought  by  the  woman  her- 
self, where  such  actions  are  sanctioned,  a  promise  of  marriage  may 
undoubledly  be  alleged  and  proved  as  the  means  by  which  the  seduc- 
tion was  effected.'* 

28.  Paternity  of  Child. — In  an  action  for  seduction,  as  a  rule, 
declarations  of  the  defendant  tending  to  admit  that  he  was  the  father 
of  the  child  of  the  woman  seduced  are  competent  evidence,  because 
they  are  regarded  as  admissions  against  interest.  Thus,  it  may  be 
shown  that  the  defendant  inquired  of  a  physician  as  to  what  was  good 
to  get  a  young  lady  out  of  a  fix,  or  that  the  defendant  secured  a 
written  agreement  from  the  woman,  releasing  him  from  liability, 
or  that  the  defendant  discussed  plans  with  the  girl  to  conceal  her  preg- 
nancy and  to  marry  her.'*  So  if  a  married  woman  sues  a  man,  not 
her  husband,  for  her  seduction,  evidence  is  admissible  to  prove  that 
the  defendant  has  admitted  tlmt  he  is  the  father  of  the  child  bom 

7.  Sullivan    v.    TruMkowski,    186  10.  Gillett  v.  Mead,  7  Wend.  (N. 
Mich.  17, 151  N.  W.  666,  L.R.A.1018A  Y.)  193,  22  Am.  Dec  578  and  note. 
617.  11.  Notes:  22  Am.  Dec.  581;  44  Am. 

8.  Note:  44  Am.  Dee.  173.  Dec.  175. 

9.  Clark  v.  Fitch,  2  Wend.  <N.  Y.)  12.  Note:  44  Am.  Dec.  175. 


469,  20  Am.  Dec.  630. 
Mote:  44  Am.  Dee.  175. 


13.  Mote:  6  British  BoL  Gw.  8S& 
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after  the  alleged  sedaction.  But  if  a  woijaan  is  married  In  April  and 
gives  birth  to  a  child  in  September,  and  then  sues  a  man  not  her 
husband  for  her  seduction,  she  cannot  testify  to  any  state  of  facts 
tending  to  show  that  she  did  not  have,  and  could  not  have  had, 
sexual  intercourse  with  her  husband  until  February  of  the  year  in 
which  she  was  married,  as  such  evidence  would  tend  to  bastardize  her 
child  born  in  wedlock,  and  its  admission  would  therefore  be  against 
public  policy.^^  In  an  action  by  an  unmarried  woman  for  her  own 
seduction,  it  has  been  held  improper  to  ask  her,  on  cross^xamination, 
if  she  had  not  had  sexual  intercourse  with  other  men,  for  the  purpose 
of  showins;  her  bad  character,  because  of  the  rule  that  character  can- 
not be  either  attacked  or  sustained  by  proof  of  specific  acts."  But  if 
a  child  has  been  bom  as  the  result  of  the  alleged  seduction,  such 
inquiry  is  proper  on  the  question  of  paternity.** 

29.  Character  of  Parties. — Though  the  hard  principle  has  been 
laid  down  that,  in  an  action  for  seduction,  evidence  as  to  the  con- 
dition in  life  and  pecuniary  circumstances  of  the  parties  is  admis- 
sible,'' this  position  has  received  numerous  qualifications,  or  has  been 
wholly  denied.**  Though  previous  chastity  on  the  part  of  the  woman 
is  presumed  until  the  contrary  is  shown,**  and,  therefore,  certain 
authorities  deny  to  the  seduced  female  the  right  to  introduce  evidence 
of  her  prior  good  character,  unless  it  has  been  attacked  by  the  defend- 
ant,** evidence  of  her  good  character  has  been  held  to  be  admissible 
by  other  courte,*  while  on  the  other  hand,  her  character  may  be 
impeached.*  At  least,  her  general  character  for  chastity  may  be 
impeached  by  general  evidence.*  Evidence  of  the  want  of  chastity 
of  the  woman  seduced,  when  she  appears  as  plainti£F,  has  been  held 
admissible  under  the  general  issue,  without  giving  notice  of  any 
ij^ention  to  offer  such  evidence,  even  though  the  trial  court  has 
adopted  a  rule  declaring  that  an  affirmative  defense  must  be  clearly 

14.  Rabeke  v.  Baer,  115  Mich.  328,  19.  Oreenman  t.  O'HileT,  144  Mich. 
73  N.  W.  242.  69  A.  S.  R.  567  and  534,  108  N.  W.  421,  115  A.  S.  R.  466. 
note.   See  generally,  Bastards,  voL  3,     20.  Note;  44  Am.  Dec.  177. 

p.  726  et  seq.  1.  Sliattuck  v.  Myers,  13  Ind.  46,  74 

15.  See  EviDEWCE,  vol.  10,  p.  953.  Am.  Dee.  236 ;  Weeks  v.  Mays,  87 

16.  Smith  T.  Yaryan,  69  Ind.  445,  Tenn.  442,  3  L.R.A.  212,  wliereia  the 
35  Am.  Rep.  232.  action  was  for  both  breach  of  promise 

17.  Grable  v.  Mai^rave,  4  111.  372,  to  marry  and  seduction. 

38  Am.  Dec.  88;  Rea  v.  Tucker.  51  111.  2.  Shattuck  v.  Myers,  13  Tnd.  46,  74 

110,  99  Am.  Dec.  539;  Clem  v.  Holmes,  Am.  Dee.  236;  Carder  v.  Forehand,  1 

33  Grat.  (Va.)  722,  36  Am.  Rep.  793;  Mo.  704,  14  Am.  Dec.  317  and  note; 

Lavery  v.  Crooke,  52  Wis.  612,  38  Am.  Weeks  v.  Russell,  87  Tenn.  442.  3 

Rep.  708.  L.R.A.  212;  Watiy  v.  Ferber,  18  Wis. 

18.  Watson  v.   Watson,  53  Mich.  500,  86  Am.  Dec.  789. 

168,  51  Am.  Rep.  111.  As  to  the  ad-  Notes:  44  Am.  Dee.  176;  14  L.R.A. 
misaibilitv  of  such  evidence  generally,  (N.S.)  750. 

see  Dau'aqes,  vol.  8,  pp.  832-835;  3.  Reed  t.  WilliBma,  5  Sneed 
EvmENCB,  vol.  10,  p.  957.  (Tenn.)  580,  78  Am.  Dee.  167.  ' 
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set  forth  in  the  notice  «dded  to  the  defendant's  plea.  Such  evidenea 

strikes  at  the  vital  element  in  the  plaintiff's  case.*  Where  the  plain- 
tiff herself  is  the  party  alleged  to  have  been  seduced,  it  has  been  held 
{Proper  to  offer  evidence  to  impeach  her  previous  chastity,  even  though 
unknown  to  the  defendant  or  the  public.^  But  in  an  action  for  ^e 
seduction  of  the  plaintiff's  daughter,  the  defendant  has  been  denied 
the  right  to  give  in  evidence  the  daughter's  whole  moral  character^ 
though  it  was  held  proper  to  inquire  into  her  character  for  chastity, 
if  the  plaintiff  asked  for  damages  done  to  his  feeling  and  the  reputa- 
tion of  his  family.*  Certain  authorities  deny  the  right  to  interrogate 
the  woman  seducer,  when  on  the  witness  stand,  as  to  acts  of  unchastity 
with  others  than  the  defendant,  even'  though  her  general  character 
is  involved  in  the  issue,  on  the  ground  that  such  evidence  might  sub- 
ject her  to  criminal  punishment '  and  disgrace ;  ^  or,  at  least,  it  is 
held  that  she  may  refuse  to  answer  the  question.'  However,  where 
fornication  is  not  a  penal  offense,  it  has  been  held  that  tiie  plaintiff, 
examined  as  a  witness  in  her  own  behalf  in  an  action  for  her  own 
seduction,  may  be  required  to  testify  concerning  previous  alleged  acts 
of  unchastity  with  others.*"  Another  court  has  taken  the  position 
that,  in  such  an  action,  it  is  improper  to  ask  the  plaintiff  on  her 
cross-examination,  for  the  purpose  of  impeaching  her  character,  if 
she  had  not  had  sexual  intercourse  with  other  men,  but  if  a  child 
has  been  born  as  a  result  of  the  alleged  seduction,  the  inquiry  is 
proper  on  the  question  of  paternity,  in  order  to  mitigate  damages.^' 
Moreover,  where  the  female  has  stated  at  other  times  that  she  has  had 
inteicouise  with  other  persons,  she  may  be  impeached  by  showing 
such  statements  after  cross-examination  as  to  her  having  made  them.** 
In  any  event,  other  persons  may  be  called  to  testify  as  to  their  own 
intercourse  with  the  woman  seduced,'*  and  as  to  the  time  and  place^^ 
such  acts,'*  or  conduct  of  this  ch^vacter  may  he  shown  by  other  evi- 
dence.'* But  such  witnesses  may  decline  to  testify  in  the  matter,  if 
they  are  unwiUing  to  reveal  their  own  conduct.'*  In  an  action  by  a 

4.  Greenman  v.  O'Ril^,  144  Mich.  4  Am.  Dec.  411  and  note. 

634,  108  N.  W.  421,  115  A.  S.  R.  466.     10.  Lore    t.    Masoner,    6  Baxt 

5.  Lore  v.  Masoner,  6  Baxt.  (Tenn.)  (Tenn.)  24,  32  Am.  Rep.  522. 

24,  32  Am.  Rep.  622.  11.  Smith  v.  Yaryan,  69  Ind.  445, 35 

Note:  14  L.R.A.(K.S.)  762.  Am.  Rep.  232. 

6.  Wallace    v.    Clark,    2    Overt     12.  Note:  44  Am.  Deo.  177. 
<Tenn.)  93,  5  Am.  Dee.  664.  13.  Reed   v.   Williams,   6  8aeed 

7.  Shattaek  v.  Myers,  13  Ind.  46,  74  (Tenn.)  680,  73  Am.  Dee.  157. 

Am.  Dee.  236;  Reed  v.  Williams,  6  14.  Shattnck  v.  Myeia,  13  Ind  46, 

Sneed  (Tenn.)  580,  73  Am.  Deo.  167;  74  Am.  Dee.  236;  Watiy  t.  Ferber,  18 

Watry  v.  Ferber,  18  Wis.  500,  86  Am.  Wis.  500,  86  Am.  Dee.  789. 

Deo.  789.  Note:  14  L.RJL(N.S.)  761. 

8.  Notes:  4  Am.  Deo.  413;  44  Am.  16.  Note:  44  Am.  Dee.  176l 

Dee.  177;  14  L.R.A.(N.S.)  762.  16.  Vaughn  v.  Ferine^  3  N.  J.  L. 

9.  Vau^  T.  Ferine,  3  N.  J.  L.  728,  72ft  4  Am.  Dee.  411. 
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lather  for  the  teduc^n  of  his  daughter,  evidence  of  the  phuntifiF'e 
reputation  as  a  man  of  profligate  principles  and  ^iiasolute  habits  and 
that  he  h^  .a  venereal  diseaae  has  been  held  admissible,  when  the 
attempt  is  made  to  show  such  facta  by  general  evidence  of  tiie  plain- 
tiff's reputation  in  this  connection,  while  evidence  of  a  particular 
fact  in  this  connection  has  been  held  incompetent.'^  On  the  other 
hand,  there  is  authority  which  holds  ihaX  the  dissolute  character  of 
the  father  cannot  be  proved  by  evidence  of  his  general  reputation, 
but  only  by  proof  of  particalar  acta  and  conversation.*^  The  admis- 
sibility of  evidence  in  regard  to  the  bad  character  of  the  parent  has 
been  defended  on  the  ground  that  such  evidence  tenda  to  show 
the  plaintiff's  want  of  care  with  respect  to  his  daughter.**  The 
defendant  has  been  denied  the  right  to  show  that  his  general  reputa- 
tion for  chastity  and  purity  of  life  has  always,  been  good,  on  the 
ground  that  a  woman  would  naturally  be  more  on  her  guard  in  the 
case  of  a  notorious  character  than  when  the  man  is  one  in  whom  the 
community  confided,  and  that  seduction  is  often  the  result  of  an 
intimacy  originating  in  mutual  respect,  but  which  becomes  dangerous 
before  the  parties  are  fairly  aware  of  it  and  while  reputation  on  both 
sides  is  unblemished.*'  Evidence  of  the  defendant's  good  character 
is  therefore  held  inadmissible,  at  least  when  no  attempt  is  made  to 
impeach  his  character.^ 


30.  In  General. — A  wide  latitude  is  allowed  in  actions  for  seduc- 
tion in  the  admission  of  evidence  in  respect  to  the  recovery  of  dam- 
ages.* In  an  action  by  a  father  to  recovw  damages  for  the  seduction 
of  his  minor  daughter  he  is  entitled,  as  master,  to  recover  for  the  loss 
of  her  services  and  lying  in  expenses,  and  also,  as  parent,  for  the 
shame  and  mortificaUon  which  the  wrong  brings  on  him  and  his 
family,  at  least  if  his  daughter  was  previously  chaste.'  An  allowance 
of  a  doctor's  bill  as  part  of  the  actual  damages  for  seduction  is  not 
erroneous  because  of  absence  of  proof  as  to  its  reasonableness,  if  there 
is  evidence  of  the  service  rendered  and  nothing  in  the  amount  of  the 
bill  which  tends  to  excite  distrust  as  to  its  fairness.*  Clearly,  damages 
for  the  illness  and  expenses  incurred  are  not  limited  to  bills  incurred 
prior  to  the  commencement  of  the  action.  Expenses  for  the  main- 
tenance of  the  daughter's  illegitimate  child  have  been  held  to  be 

17.  Reed   v.   ■^raiiams^   6    Sneed     2.  Anthony  v.  Norton,  60  Kan.  341,  . 


18.  Note:  14  L.R.A.(N.S.)  750.  767. 

19.  Note:  44  Am.  Dee.  174.  3.  Simpson  v.  Gntyson,  54  Axk.  404, 
80.  Watson  V.  Watson,  53  Hieh.  168,  16  S.  W.  4^  26  A.  S.  R.  52. 

la  N.  W.  tf05»  51  Am.  Rep.  111.  4.  Reutkemeier  v.  Nolte,  179  la.  342, 
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recovetable  as  part  of  the  father's  dama^,  but  where  a  widowed 
mother  sought  a  similar  allowatrce,  she  was  denied  recovery  on  the 
ground  that  she  was  not  liable  for  such  expenses.*  Clearly,  due  allow- 
ance in  the  award  of  damages  should  be  made  for  the  mental  suffer- 
ing resulting  from  the  act  of  the  defendant .•  Damages  commensurate 
with  the  injury  to  the  feeling,  character  and  happiness  of  the  per^ 
sons  concerned  are  proper,'  parental,  and  even  general,  family  shame 
and  mortification  being  properly  taken  into  account.®  The  jury  may 
have  due  regard  for  the  wounded  honor  of  the  family  and  the 
laceration  of  the  parental  feelings  involved.*  Moreover,  when  the 
action  is  brought  by  the  parent,  he  may  recover  damages  on  account 
of  his  anxiety  as  the  parent  of  other  children,  whose  morals  may  be 
corrupted  by  the  example.'*'  Allowance  for  mental  suffering  is  not 
confined  to  actions  by  Uie  parent  Persons  standing  in  loco  parentis 
may  recover  damages  on  the  same  basis  as  the  natural  parenf  Re- 
covery for  mental  suffering  is  also  allowed  when  the  action  is  brought 
by  the  woman  seduced.'^ 

31.  Character  and  Sodal  Position  of  Parties.— Evidence  as  to  the 
condition  in  life  and  pecuniary  circumstances  of  the  parties  con- 
cerned is  generally  admissible  in  actions  for  seduction,^'  on  the 
question  of  damages.'*  Thus,  in  an  action  by  the  father,  he  may  show, 
that  he  is  a  poor  man,  not  for  th^  purpose  of  exciting  the  prejudices 
of  the  jury  in  his  favor,  but  to  enable  them  to  understand  fully  the 
effect  of  the  injury  upon  him,  and  to  give  him  such  dami^es  as  his 
peculiar  condition  in  life  tmd  circumstances  entitle  him  to  receive. 
It  is  easily  perceived  how  a  poor  man  would  be  more  seriously  injured 
by  the  loss  of  the  service  of  his  daughter,  and  the  payment  of  expenses 
necessarily  incurred  in  consequence  of  her  seduction,  than  the  in- 
dividual more  favorably  circumstanced  as  to  property.  With  the  one 
the  injury  might,  for  a  time,  deprive  him  and  his  family  of  many  of 
the  necessaries  and  comforts  of  life;  while  with  ihe  other,  no  such 
result  would  be  produced.'*  Evidence  as  to  the  character  of  the  plain- 

5.  Notes:  44  Am.  Dec  177;  Ann.  33,  16  Am.  Dec.  233. 

Caa.  191GE  1277.  Note:  33  L.R.A.(N.S.)  99. 

6.  Covington  St.  R.  Co.  t.  Packer,  9  10.  Stevenson  v.  Belknap,  6  la.  97, 
BuBh  (Ky.)  455,  15  Am.  Rep.  725  ;  71  Am.  Dec.  392. 

Hartley  v.  Richtmeyer,  4  N.  Y.  38,  63  11.  Tittlebaiun  v.  Boehmcke,  81  N. 

Am.  Dee.  338  and  note;  Wallace  v.  J.  L.  697,  80  Atl.  323,  Ann.  Cae 

Clark,  2  Overt.  (Tenn.)  93,  6  Am.  Dec  1912D  298,  35  L.R.A.(N.S.)  1062. 

654.  12.  Note:  33  L.R.A.(N.S.)  99. 

7.  Femsler  v.  Moyer,  3  Watts  &  S.  13.  Rea  v.  Tucker,  61  lU.  UO,  99 
(Pa.)  416,  39  Am.  Dec.  33.  Am.  Dec.  539  and  note. 

8.  Anthony  v.  Norton,  60  Kan.  341,  14.  Note:  44  Am.  Dec.  176. 

66  Pac  529,  72  A.  S.  R.  360,  44  L.R.A.  15.  Grable  t.  Margrave,  3  Seam. 
767.  (HI.)  372,  38  Am.  Dec.  86  and  note.  ■ 

9.  Emery  v.  Oowen,'  4  Greenl.-  (Ife.) 
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tiff's  family  also  may  be  admitted  on  the  qiUstibn  of  damages.^* 
Gearly,  the  character  of  Uie  womaa  eeduced  is  also  iavolTed  in  the 
coDsideration  of  the  measure  of  damagea^  and  evidence,  therefore, 
of  the  chaxacter  and  acts  of  the  female  seduced  is  admissible.!^  In 
an  action  by  the  woman  herself,  loss  of  social  standing,  in  general, 
may  be  considered  by  the  jury  ,  in  estimating  tiie  damages,  but  the 
fact  that  individual  acquaintances  or  associates  of  the  plaintiff  have 
refused  to  reoognise  her  since  heraeduotion  cannot  be  taJcen  into  con- 
sideration in  estimating  damages,  or  for  any  other  purpose.  Some 
.  persons  are  inclined  to  look  with  charity  and  forbearance  on  the 
victim  of  such  a  wrong,  wbil^  others  threat  het  with  iudifforenoe  or 
contempt  The  loss  of  social  standing,  bowev»,  is  the  uniform  result 
This  loss  is  matter  of  common  knowledge,  and  may  be  laken  notice 
of  by  the  jury  without  proof.  But  the  txeatment  of  neither  of  the 
classes  of  individuals  named  can  be  inquired  into.^'  The  rule  is 
well  settled  that  tl^  jury  may  consider  the  financial  condition  of  the 
defendant  in  this  connection.^*  Such  evidence  appears  to  be  admis- 
.sible  on  the  question  both>of  compeUsatcMry  and  exemplaiy>  damages.** 
But  evidence  of  what  the  defendant  told  the  plaintiff,  who  sues  f<v 
her  own  seduction,  as  to  what  he  was  worth  has  been  held  incompetent, 
on  the  ground  that  it  is  likely  to  convey  to  the  jury  the  idea  of  the 
<livision  of  the  defendant's  property  between  the  plaintiff  and 
defendant^ 

32.  Matters  in  Hitigation.«The  defendant  in  an  action  for  seduc- 
tion may  offer  evidence  that  the  character  for  chastity  of  the  woman 
seduced  was  bad,  in  mitigation  of  damages,'  even  though  her  un* 
ehastity  was  unknown  to  the  defendant  or  the  public'  Such  proof  is 
admissible  also  whore  the  action  is  brought  by  the  parent,  and  if  it 
is  proved  that  the  woman  seduced  was  notoriously  imchaste  prior  to 
the  defendant's  intercourse  with  her,  and  had  thereby  disgraced  her 
family  to  such  an  extent  that  the  defendant's  conduct  added  nothing 
to  her  parent's  suffering,  or  to  the  danger  of  corrupting  the  family's 
morals,  no  damages  can  be  awarded  beyond  thoee  siiffered  by  tiie 

16.  McAulay  v.  Birkhead,  86  N.  C.  Notes:  44  Am.  Dee.  175  ;  38  Am. 

28,  55  Am.  Dee.  427.  R«p.  445. 

17.  Shattuck  v.  Myers,  13  Ind.  46,  20.  Note:  67  Am.  Deo.  564. 

74  Am.  Dec.  236.  1.  Watson  v.  Watson,  53  Mich.  168, 

Note:  44  Am.  Dee.  176.  18  N.  W.  605,  51  Am.  Rep.  Ul. 

18.  Hawn  v.  Banghart,  76  la.  683,  2.  Carder  v.  Forehand,  1  Mo.  704, 
39  N.  W.  251, 14  A.  S.  R.  361.  14  Am.  Dee.  317  and  note;  Wallace  v. 

19.  Or&ble  v.  Mai^ve,  3  Seam.  Clark,  2  Overt.  (Tenn.)  93,  6  Am.  Dee. 
(111.)  372,  38  Am  Dec.  88  and  note;  654;  Reed  v.  Williams,  5  Sneed 
McAulay  v.  Birkhead,  35  N.  C.  28,  55  (Tenn.)  580,73  Am.  Dec  157. 

Am.  Deo.  427;  Clem  v.  Holmes,  33  Note:  14  L.R~A.(N.S.)  750. 

Grat  (Va.)  722,  36  Am.  Sep.  793;  S.  Lore  y.  Masoner,  6  Baxt  (Tenn.) 

Laverv  v.  Crooke.  52  Wis.  612,  0  N.  24,  32  Am.  Rep.  622. 
W.  599,  38  Am.  Rep.  768. 
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father  as  master.^  Moreover,  if  a  child  has  been  bom  as  a  result  Of 
the  alleged  seduction,  it  is  proper  to  ask  the  woman  suing  for  her  own 
seduction,  on  cnes-examinatitm,  if  she  had  not  had  sexual  intercourse 
with  other  mon,  in  mitigation  of  damages.'  When  the  plaintiff 
sues  for  the  seduction  of  his  reputed  daughter,  evidence  that  the  plain- 
tiffs marriage  with  his  routed  wife  was  void  is  also  admissible  in 
mitigation.*  But  evidence  of  the  parent's  general  moral  character 
and  of  his  character  for  chastity  in  particular  is  not  admissible  for 
this  purpose.'  Furthermore,  evidence  of  an  oflfer  of  marria^  by  the 
defendant,  after  action  brought,  is  not  admissible  in  mitigation  of 
damages  in  an  action  by  the  parent;  such  an  offer  would  but  add  insult 
to  injury.*  Likewise,  the  fact  that  the  woman  seduced  consented  to 
the  act  in  no  wise  mitigates  the  offense  of  the  seducer.*  However,  in 
an  action  by  the  father,  the  defendant's  marriage  with  the  daughter 
after  the  birth  of  the  child  may  be  shown  in  mitigation.'* 

33.  Hatters  in  Aggravations—When  the  act  of  seduction  has  been 
proved,  all  the  aggravating  circumstances  which  follow  may  be  shown, 
in  an  action  for  this  offeiue,  for  the  purpose  of  increasing  the  damages. 
Thus,  in  an  action  by  the  parent,  it  may  be  shown  in  aggravation  that 
the  defendant  visited  the  daughter  as  a  suitor,  and  used  arts,  flatteries, 
persuasions  and  promises  of  marnage  to  induce  her  to  have  inter- 
course with  him.*'  However,  certain  authorities  deny  the  right  to 
introduce  any  evidence  of  a  promise  of  marriage.**  In  an  action  for 
the  seduction  oi  the  plaintiff's  daughter  and  servant,  evidence  that 
the  defendant  procured  an  atnirtion  to  be  made  is  also  admissible  in 
aggravation  of  damages,  if  such  fact  is  charged  in  the  declaration.** 
Moreover,  it  has  been  intimated  that  the  fact  that  the  woman  seduced 
has  been  guilty  of  acts  of  prostitution  after  her  seduction,  so  far 
from  fumisbing  any  defense  or  mitigation  of  the  seducer's  act,  may 
be  shown  in  aggravation  of  the  offense.'* 

34.  Exemplary  Damages^In  view  of  the  elements  of  outrage  and 
shame  resulting  from  the  act  of  the  defendant,  there  is  no  ques- 
tion but  that  exemplary  damages  may  be  recovered  in  actions  for 

4.  Simpson  v.  Grayson,  54  Ark.  404,  10.  Eichar  t.  sjstler,  14  Pa.  St  282, 

16  S  W.  4,  26  A.  S.  R.  62.  53  Am.  Dec.  551  and  note. 

6.  Smith  T.  Yaiyan,  68  Ind.  445,  35  11.  Notes:  22  Am.  Dee.  581;  44  Am. 

Am.  Rep.  232.  Dee.  175. 

6.  Howland  v.  Howland,  114  Ifasa.  12.  See  supra,  par.  27. 

517,  19  Am.  Rep.  381.  18.  White  v.  MurUand,  71  HL  250, 

7.  Dain  v.  WyekoflE,  18  N.  Y.  46,  72  22  Am.  Rep.  100. 

Am.  Dec.  403  and  note.  14.  State  v.  Brassfleld,  81  Mo.  151, 

8.  White  V.  Mnrtland,  71  HI.  250,  22  51  Am.  Rep.  234  (wherein,  howerer, 
Am.  Rep.  100.  the   proceedings  were  criminal,  not 

Note:  44  Am.  Dec.  177.  eivil).  This  case  was  overruled  on  an> 

9.  MeAulav  v.  Bii^ead,  86  N.  C.  other  point  by  State  t.  Patterson,  88 
28, 65  Am.  Deo.  427.  Uo.  88,  67  Am.  Rep,  874. 
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seductibn,'*  whether  the  pFoceediDgs '  are  institaied  Ixf  the  woman 
seduced,'*  or  by  the  parent.^'  If  the  parent  brings  the  action,  bia  right 
to  recover  exemplary  damages  is  not  barred  by  the  marriage  of  the 
defendant  to  the  daughter,  aft^r  the  birth  of  the  child,  though  it  may 
mitigate  them,^*  nor  will  the  death  of  the  daughter  prevent  the  jury 
from  awarding  such  damans."  Furthermore,  the  right  of  the  parent 
to  recover  exemplary  damages  is  not  affected  by  the  right  of  the  daugh- 
ter to  recover  such  damages  also,  although  the  recovery  may  result  in 
tiie  assessment  of  exemplary  damages  against  the  def^dant  twice 
for  the  same  act**  Thu  is  true,  at  leasts  wb^  the  father  seel^s  re- 
covery for  the  loss  of  eervicee,  expense  and  humiliation  *  caused  by 
the  seduction  of  his  minor  daughter.'  In  order  that  the  jury  may 
make  a  proper  aw^ard  of  exemplary  damages,  they  should  be  informed 
of  all  the  circumstances  of  the  parties  as  well  as  the  act.'  In  any 
event,  the  allowance  of  exemplary  damages  is  largely  in  the  discretion 
of  the  jury  and  will  not  be  set  aside  for  perversity,  although  larger 
than  the  sum  which  might  have  been  allowed  by  other  men.* 

35.  Amount. — As  a  result  of  the  difficulty  in  laying  down  any 
fixed  rule  of  damages,  it  is  generally  held  that  the  action  for  seduc- 
tion, either  by  the  party  directly  or  indirectly  injured,  is  exempted, 
by  peculiar  considerations,  from  the  interference  of  the  courts  on 
the  ground  of  excessive  damages,  and  unless  under  extraordinary 
circumstances,  as  where  the  verdict  is  so  great  as  to  raise  the  suspicion 
of  partiality,  passion,  prejudice,  or  corruption,  the  finding  of  the  jury 
wiU  not  be  disturbed.  Damages  are  the  peculiar  province  of  the 
jury,  and  it  is  their  judgment,  and  not  that  of  the  court,  which  is 
to  determine  the  amount  of  such  damages.*  Even  at  common  law 
in  this  c\Bsa  of  cases,  verdicta  of  juries  were  seldom  held  to  be  exces- 
sive, even  when  the  parent  recovered  on  the  fiction  of  loss  of  service. 
And  there  has  been  held  to  be  even  less  reason  for  disturbing  a  verdict 
when  the  plaintiff  is  the  woman  seduced.*    Accordingly,  verdicts 

IB.  Pemsler  v.  Mover,  3  Watts  4  S.  71  Am.  Dee.  392. 
(Pa.)  416,  39  Am.  Dec.  33.  1.  Luther  v.  Shaw,  157  Wis.  234, 

16.  Anthony  v.  Norton,  60  Kan.  341,  147  N.  W.  18,  52  L.R.A.(N.S.)  85. 

56  Pac  529,  72  A.  S.  R.  360,  44  L.R.A.  2.  Reutkemeier  v.  Nolte,  179  la.  342, 
757.  161  N.  W.  290,  LJI.A.1917D  273. 

17.  McAulay  v.  Birkhead,  36  N.  C.     8.  Note:  65  Am.  Dee.  429. 

28,  65  Am.  Dec.  427  and  note;  Lavery  4.  Luther  v.  Shaw,  157  Wis.  234, 

V.  Crooke,  52  Wis.  612,  9  N.  W.  599,  147  N.  W.  18,  52  L.R.A.(N.S.)  85. 

38  Am.  Rep.  768.  6.  Stevenson  v.  Belknap,  6  la.  97, 

Note :  48  Am.  Dec.  625.  71  Am.  Dec.  392  (verdict  for  $3000  for 

18.  Eiebar  v.  Kistler,  14  Pa.  St  282,  father  sustained). 

63  Am.  Deo.  551  and  note.  Note:  62  L.R.A.(N,S.)  86. 

19.  Lawyer  v.  Fritcher,  130  N.  T.  6.  Marshall  v.  Taylor,  98  Cal.  55,  32 
239,  29  N.  E.  267,  27  A.  S.  R.  521,  14  Pac.  867,  35  A.  S.  B.  144  and  note 
L.R.A.  700.  (verdict  for  926,000  autained). 

80.  Stennson  v.  Belknap,  0  la.  97^^ 


Digitized  by 


Google 


§g  36-38 


SEDUCTION 


24  a  C.  L. 


langiitg  from  five  hundred  to  twenty-five  thousaad  dollars.have  been 
sustained  in  actions  by  the  woman  seduced; '  and  up  to  five  thousand 
five  hundred  dollais  in  actions  by  parents.* 


36.  Abatement  and  Survival  of  Action.-— Seduction  ia  an  injury  to 
the  person  of  the  plaintiff  suing  therefor,  whether  it  be  the  person 
seduced  or  a  parent,  master,  or  husband.  Hence  the  action  therefor, 
being  personal,  dies  with  the  person  of  the  plaintiff  or  defendant^ 
unless  there  is  some  statute  saving  the  right,  and  it  cannot  be  prose* 
cuted  against  the  personal  representative  of  the  seducer,  or  by  the 
personal  representative  of  the  parent,  husband,  or  other  party  injured. 
However,  this  rule  is  now  changed  by  statute,  in  many  states,  so  that 
the  action  survives  the  death  of  the  woman  seduced,*  or  of  the  parent 
or  other  person  entitled  to  sue,"  or  the  death  of  the  defendont.^^ 
Clearly,  the  death  of  the  daughter  seduced  does  not  derive  the  parent 
of  his  right  of  action.*' 

37.  Enforcement  of  Judgment. — It  has  been  held  that  the  constitu- 
tional prohibition  of  imprisonment  for  debt  applies  to  imprisonment 
on  a  judgment  for  damages  in  an  action  for  seduction  brought  by  the 
woman  seduced.^* 


58.  Nature  of  Offense. — ^niicit  carnal  connection  is  called  by  dif- 
ferent names,  according  to  the  circumstances  which  attend  it,  and  so 
it  may  constitute  simple  fornication,**  fornication  and  bastardy,** 


7.  Bradsbaw  t.  Jones,  103  Tenn.  Abatemint  and  Revival,  vol.  1,  p.  31 

331,  52  S.  W.  1072,  76  A.  S.  R.  655  et  seq. 

(verdict  of  $2500  and  costs  for  the  10.  Note:  44  Am.  Deo.  169. 

woman  sedaced  sustained).  11.  Weeks  v.  Mays,  87  Tenn.  442, 

8.  Leucker  v.  Steilen,  89  111.  545,  31  10  S.  W.  771,  3  L.R.A.  212. 

Am.  Rep.  104  (verdict  for  $500  in  an  12.  Wooten  t.  Wilkins,  39  Ga.  223, 

action  by  the  father  sustained) ;  Luther  99  Am.  Dec.  456;  Law^'er  v.  Fritcher, 

V.  Shaw,  157  Wis.  234,  147  N.  W.  18,  130  N.  T.  239,  29  N.  E.  267,  27  A.  S.. 

52  L.R.A.(N.S.)  85  (verdict  of  $5000  R.  521,  14  L.R.A.  700. 

for  the  father  sustained).  Note:  44  Am.  Dee.  169. 

Note:  52  L.R.A.(N.S.)  85  et  aeq.  13.  Bronson  v.  Syverson,  88  Wash. 

9.  Sullivan  v.  Truszkowski,  185  264.  152  Pac  1039,  Ann.  Caa.  1917D 
Micb.  17, 151  N.  W.  665,  L.R.A.ldl8A  833,  L.R.A.1916B  993. 


As  to  death  as  abating  actions  for  55  Am.  Dec.  642.  See  also  Bastards, 
injuries  to  tha  person  generally,  see  vol  3,  p.  750. 
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Kot«:  8  Ann.  Caa.  1116. 


14.  See  Adui/tert,  vol.  1,  p.  632. 

15.  Dinkey  v.  Com.,  17  Pa.  St.  126, 
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adultery,**  incest)*'  or  seductaon.*'  But  the  body  of  all  these  offehses 
is  the  illicit  connection.  In  each  case  the  essential  fact  which  con- 
stitutes the  crime  is  fomicaticHi.**  The  acts  specified  as  constituting 
the  o£Fense  and  the  punie^ment  prescribed  therefor  vary  in  the  dif- 
ferent Btates.**  The  gist  of  the  action  is  often  the  fact  that  the  seduc- 
tion has  been  accomplished  under  promise  of  marriage.*  Seduction 
is  sometimes  made  a  felony,'  and  sometimes  only  a  misdemeanor.' 
Special  provision  is  occa^onally  made  for  seduction  by  persons  having 
the  care  or  custody  of  the  female  seduced.  Thus,  in  one  state,  a 
statute  provides  criminal  punishment,  if  any  guardian  of  a  female 
under  the  age  of  eighteen  years,  or  any  other  j>erson  to  whose 
care  or  protection  any  such  female  shall  have  been  confided, 
shall  defile  her  by  carnally  knowing  herj  while  she  remains  in  his 
care,  custody,  or  employment.*  Statutes  which  make  seduction  a 
felony  are  highly  penal  in  character  and  must  thrarefore  be  construed 
strictly  in  the  interest  of  the  liberty  of  the  citizen  and  not  extended 
but  limited  to  cases  clearly  within  the  language  used.*  The  question 
of  liability  for  conspiracy  to  seduce  is  discussed  elsewhere.* 

39.  History. — ^The  crimes  of  seduction,  fornication  and  the  like 
were  not  indictable  at  common  law,  and  are  therefore  of  purely  statu- 
tory origin,^  The  court  of  king's  bench  claimed  jurisdiction  of  of- 
fenses contra  bonos  mores.  But,  by  the  statute  of  circiunspecte  agatis, 
13  Edward  I,  jurisdiction  to  punish  tiie  offense  of  incontinence  was 
transferred  to  the  ecclesiastical  courts.  The  court  of  king's  bench  re- 
tained its  general  power  of  punishing  offense  contra  bonos  mores,  and 
it  is  presumed  might  have  punished  an  offense  of  incontinence  com- 
bined with  circumstances  which,  beyond  the  mere  criminality  of  the 
simple  fact,  were  calculated  to  make  it  injurious  to  society,  as  in  case 
of  incontinence  in  a  street  or  highway.  In  such  cases  the  jurisdiction 
^rang,  not  from  the  criminal  character  of  the  simple  fact»  but  from 
its  publicity,  as  there  are  many  cases  where  an  act  which  is  not 
criminal  in  private  becomes  penal  by  the  pubUcity  which  attends  its 

16.  See  ADUiOTiBT,  vol.  1,  p.  631.  Note:  15  Ann.  Cas.  227. 

.  17.  See  Ikcbst,  vol.  14,  p,  29.  See  Criminal  Law,  vol.  8,  p.  55. 

18.  See  supiA,  par.  2.  3.  Hamilton  v.   United  States,  41 

19.  Dinkey  v.  Com.,  17  Pa.  St  126,  App.  Cas.  (D.  C.)  369,  61  L.R.A. 
56  Am.  Dee.  542.  (N.S.)  809;  Kenyon  v.  People,  26  N. 

20.  Caldwell  v.  State,  73  Ark.  139,  T,  203,  84  Am.  Dec.  177. 

83  S.  W.  929,  108  A.  S.  R.  28;  Put-  4.  State  v.  Hesterly,  182  Mo.  16,  81 

nam  v.  State,  29  Tex.  App.  454,  16  8.  S.  W.  624,  103  A.  S.  R.  634. 

W.  97,  25  A.  S.  R.  738  and  note.  6.  Jennings  v.  Com.,  109  Va.  821,  63 

Notes:  8  A.  S.  R.  870;  L.BA.1916B  S.  E.  1080,  132  A.  S.  R.  946,  17  Ann. 

967  et  seq,  Cas.  64,  21  L.R.A.(N.S.)  265. 

1.  See  infra,  par.  43.  6.  See  Conspiracy,  vol.  5,  p.  1076. 

2.  Polk  V.  State,  40  Ark.  482,  48  7.  Caldwell  v.  State,  73  Ark.  139,  83 
Am.  Rep.  17;  State  v.  Reeves,  97  Mo.  S.  W.  929,  108  A.  S.  B.  28. 

668, 10  S.  W.  841, 10  A.  B.  R.  349  and  Notes:  87  Am.  Dee.  405  ;  76  A.  S. 
note.  R.  870. 
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peipetration.*  It  is  hardly  ooBceivable  that  seduction  should  be 
committed  in  public.  Even  in  modern  timee^  the  English  statutes 
4  &  6  Phil.  &  M.,  c  8,  sec.  2,  9  Geo.  IV,  c.  31,  sec  20,  24  &  25 
Vict.,  c.  100,  sec.  55,  are  not  statutes  against  seduction  as  that  term 
is  technically  used  in  the  American  penal  laws,  but  concern  the 
taking,  conveying,  and  enticing  away  of  females  from  persona  having 
charge  of  them.' 

40.  Indictment. — Seduction  being  a  statutory  offense,  it  may  he 
charged  in  the  indictment  or  information  in  the  words  of  the  statute. 
Hence,  it  is  sufficient  to  aver  that  the  defendant  seduced  the  person 
named,  or  that  he  "unlawfully  and  feloniously  di4  seduce,  carnally 
know,  and  debauch"  her,  without  stating  the  facts  constituting  the 
crime.**  If  the  description  of  the  offense  charged  in  an  indictment, 
taking  into  consideration  its  nature  and  the  natural  and  legal  import 
of  the  terms  used  in  designating  it,  is  such  as  to  convey  a  certain, 
clear,  and  full  idea  of  the  offense  charged,  it  is  sufficient.  Thus,  under 
a  statute  making  the  seduction  of  females  over  sixteen,  under  promise 
of  marriage,  punishable,  an  indictment  alleging  that  the  defendant  oh* 
tained  carnal  knowledge  of  a  woman  or  female  child  over  the  age 
of  sixteen  yeara  by  virtue  of  a  false  or  feigned  promise  of  marriage, 
though  it  fails  to  make  expressly  the  necessary  averment  that  the 
promise  was  made  to  her,  is  sufficient  after  verdict,  if  no  demurruf 
was  interposed,  uid  such  averment  appears  by  necessary  implication." 
If  the  statute  creating  the  crime  makes  no  reference  to  the  chastity 
of  the  woman  as  an  element  of  the  offense,  it  need  not  be  alleged  in 
the  indictznent,**  though  if  the  statute  prescribes  that  the  female  be  of 
good  repute,  the  good  repute  of  the  prosecutrix  must  be  alleged.^' 
The  same  is  true  in  the  case  of  an  allegation  that  the  defendant  was 
unmarried  at  the  time  the  offense  was  committed,**  even  though,  if 
the  woman  knew  that  he  was  married,  no  conviction  can  be  had. 
Ndther  is  it  necessary  to  allege  that  the  woman  was  unmarried,  though 
it  is  the  better  practice  to  make  the  averment.**  At  all  events,  the 
fact  that  an  indictment  for  the  seduction  of  a  female  under  promise 
of  marriage  fails  distinctly  and  positively  to  aver  that  she  was  unmar- 
ried at  the  time  the  offense  was  committed  is  not  ground  for  setting 
aside  a  verdict  of  conviction,  if  the  indictment  and  evidence  reasonably 

8.  Anderson  v.  Com.,  5  Rand.  (7a.)  83  S.  W.  929,  108  A.  S.  R.  28;  Feigu- 
627,  16  Am.  Dec.  776.  son  v.  State,  71  Miss.  805,  15  So.  66, 

9.  Note:  87  Am.  Dec.  405.  42  A.  S.  R.  492. 

10.  Note:  87  Am.  Dec.  411.  As  to  13.  State  v.  Eckler,  106  Mo.  585, 17 
the  method  of  charging  statutory  of-  S.  W.  814,  27  A.  S.  El.  372. 

fenses  generally,  see  Indictuents  ikd  14.  Callahan  v.  State,  63  Ind.  108, 

Inpobuations,  vol.  14,  p.  185  et  seq.  30  Am.  Rep.  211. 

11.  Norton  V.  State,  72  Miaa.  128, 16  16.  Norton  v.  State,  72  Miaa.  128,10 
So.  264.  48  A.  S.  R.  538.  So.  264,  48  A.  S.  K.  £38. 

18.  CaldweU  v.  State,  73  Ark.  139, 
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show  that  the  female  seduoad  wftB  umnatried.^*  MorooreTf  it  is  euffi- 
cient  to  allege  that  the  defendant  eeduced  the  prosecutrix  under  a 
promise  of  marriage  without  alleging  that  she  promised  to  many 
him." 


41.  In  General. — The  essential  elements  of  the  crime  of  seduction 
differ  preatly  in  various  states.  In  addition  to  the  elements  diiioussed 
in  the  succeeding  paragraphs,  it  is  sometimes  provided  that  the 
defendant  must  have  debauched,  as  well  as  seduced,  the  victim.** 
It  has  been  held  that,  when  both  of  the  words  "seduce'*  and 
"debaucli"  appear  in  the  statute,  each  must  be  considered  to  have 
its  appropriate  meaning,  under  the  rule  that  the  legislature,  in 
draughting  a  statute,  employs  no  superfluous  words,  or  words  without 
a  purpose.  As  the  word  "seduced"  is  here  used,  it  means  corrupted, 
deceived,  drawn  aside  from  the  path  of  virtue,  corruption  of  the 
woman's  mind  and  thoughts.  To  be  debauched,  she  must  be  carnally 
knonm.  Hence,  a  female  may  be  seduced  without  being  debauched, 
or  debauched  without  being  seduced."  However,  in  view  of  the  fact 
that  seduction  cannot  be  committed  without  sexual  intercourse,  in  any 
case,  it  is  submitted  tiiat  this  amounts  to  no  more  than  the  statement 
that  both  enticement  and  intercourse  must  be  shown.  Where,  by 
statute,  provision  is  made  for  the  punishment  of  one  who  carnally 
knows  a  female  under  the  age  of  eighteen  years  while  she  is  in  his 
care,  custody  or  employment,  it  has  been  held  that  the  confidential 
relation  of  male  teacher  and  female  pupile  exists  as  well  after  as  dur- 
ing school  hours.' 

42.  Consent  of  Woman  Sedaced. — An  essential  element  of  the 
crime  of  seduction  is  the  consent  of  the  femtde  to  the  act  of  inter- 
course.' She  must  be  deemed  capable  of  giving  consent  if  old  enough 
to  make  a  contract  to  marry,  even  though  her  youth  may  be  such  that 
her  consent  would  atford  no  protection  to  the  accused,  if  the  prosecu- 
tion were  for  the  crime  of  rape.'  An  indictment  for  seduction  is  not 
supported  by  proof  that  the  defendant  accomplished  his  purpose  by 
force,  and  he  is  entitled  to  such  an  instruction  if  there  is  any  evi- 
dence of  force.*  The  offense  may  constitute  some  other  crime,  such 
as  rape  or  fornication,  but  it  cannot  constitute  seduction. 

16.  Fergoson  r.  State,  71  Mias.  805,  3.  W.  624, 103  A.  8.  R.  m  and  not& 
16  So.  60,  42  A.  S.  R.  402.  2.  Notes:  8  A.  &  B.  870  ;  76  A.  S. 

17.  State  V.  Eckler,  106  Mb.  586, 17  R.  672. 

S.  W.  814,  27  A.  S.  R.  372.  S.  People  t.  Kelsoii,  153  N.  T.  90, 

18.  People  V.  Oould,  70  Hieh.  240,  46  N.  E.  1040,  60  A.  S.  R.  692  and 


10.  State  T.  Reeves,  07  Mo.  668,  10  4.  State  v.  Lewis,  48  la.  578, 30  Am. 
,  W.  841. 10  A.  S.  R.  349.  Rep.  407. 

1.  State  T.  Hesterly,  182  Mo.  16,  81 
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38  N.  W.  232, 14  A.  S.  R.  493. 


note. 
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43.  Siitkement,  Persnasion,  or  Solicitation. — The  offense  of  seduc- 
tion, in  some  states  at  least,  may  be  accomplished  by  means  of  temp- 
tation, deception  and  arts  lind  acts  of  flattery,  without  any  profnise 
of  marriage.*  The  element  of  allurement,  flattery  or  deception  is 
necessarily  involved.*  Moreover,  in  certain  instances,  the  act  of  inter- 
course is  made  criminal,  when  there  is  no  element  of  enticement,  for 
exajnple,  where  the  defendant  is  the  guardian  or  other  person  to  whose 
hands  the  care,  custody  or  employment  of  the  female  seduced  is 
confided.' 

44.  Promise  of  Uarriage.— Tn  many  states,^  though  not  in  all,' 

seduction  is  punishable  as  a  crime  only  when  accomplished  under  a 
promise  of  marriage.  When  such  promise  is  a  necessary  element 
o{  the  crime,  it  need  not  be  shown  that  the  defendant  directly 
and  expressly  promised  the  prosecutrix  to  marry  bar  if  she  would 
submit  to  his  embraces,  and  it  is  sufficient  if  the  jury,  under  the  evi- 
dence, can  fairly  infer  that  the  seduction  was  accomplished  by  rea- 
son of  the  promise,  giving  to  the  defendant  the  benefit  of  any  rea- 
sonable doubt.***  But  it  must  appear  that  the  prosecutrix  yielded 
her  virtue  in  consequence  of  such  promise  and  not  to  gratify  her 
curiosity  or  lustful  passion.^*  A  (Hromise  to  marry  and  carnal  knowl- 
edge of  a  woman  may  exist  without  seduction,  and  when  a  woman 
has  lost  her  virtue  and  reputation  for  chastity,  and  the  promise  of 
marriage  only  induces  a  change  of  lovers,  the  promisor  is  not  guilty 
of  seduction,  no  matter  what  his  civil  liability  may  be  for  a  breach 
of  the  promise  of  marriage.*'  If  without  such  promise,  she  would 
not  have  yielded,  then  it  woul^  seem  that  the  defendant  is  guilty." 
However,  it  has  been  held  that  illicit  intercourse  permitted  by  a 

6.  Bracken  v.  SUte,  111  Ala.  68,  20  Notes:  87  Am.  Dec.  408;  76  A.  S.  R. 

So.  63(i,  56  A.  S.  R.  23  and  note;  State  672. 

V.  0'Har«,  36  Wash.  616,  79  Pao.  39,  9.  See  the  next  preeeding  para- 

104  A.  S.  R.  970,  68  L.R.A.  107.  graph. 

Notes:  8  A.  S.  R.  863;  14  A.  S.  B.  10.  State  v.  Ring,  142  N.  C.  596,  65 

499  ;  25  A.  S.  R.  742;  35  A.  S.  R.  ISlj  S.  E.  194,  U5  A.  S.  R.  759. 

15  Ann.  Cas.  227.  Note:  76  A.  S.  R.  674  et  seq. 

6.  Note:  35  A.  S.  R.  151.  11.  People  v.  De  Fore,  64  Mich.  693, 


7.  State  V.  Hesterly,  182  Mo.  16,  81  McCulJar  v.  Stat^  36  Tex.  Crim.  218, 


8.  People  V.  Hough,  120  Cal.  538,  52  Note :  76  A.  S.  R.  672. 
Pae.  846,  65  A.  S.  R.  201;  People  v.  12.  Mrous  v.  State,  31  Tex.  Crim. 
DeFore.  64  Mich.  693,  31  N.  W.  585,  8  597,  21  S.  W.  764,  37  A.  S.  R.  834. 
A.  S.  R.  863  and  note;  Zabriskie  v.  Note:  76  A.  S.  R.  673. 
State,  43  N.  J.  L.  640,  39  Am.  Rep  13.  People  v.  DbPopb,  64  Mich.  693, 
610;  State  v.  Adams,  25  Ore.  172,  35  31  N.  W.  585,  8  A.  S.  R.  863  and  note; 
Pae.  36,  42  A.  S.  R.  790,  22  L.R.A.  Putnam  v.  State,  29  Tex.  App.  454, 16 
840;  McCuiiar  v.  State,  36  Te^.  Crim.  S.  W.  97,  25  A.  S.  R.  738  and  note. 
213,  36  S.  W.  685,  61  A.  S:  a  847.     Koto:  76  A.  S.  E.  672. 


See  supra,  par.  6. 


31 -N.  W.  585,  8  A.  S.  R.  863  and  note; 


S.  W.  624, 103  A.  S.  R.  634. 


36  S.  W.  685,  61  A.  S.  R.  847. 
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wtnnan  m  a  iqere  baiter  and  trade  for  a  promise  -ol  marriage-is  not 
seductiozL  There  musk  be.  the  exercise  of  certain  influences  on 
affections  by  leason  of  the  promise,  and  to  some  extent  the  bringing 
into  play  of  certain  arts  and,  blandishments,  reasonably  sufficient, 
aided  by  the  promise  to  marry,  to  have  her  yield  to  the  desires  of  the 
defendaDt.'*  Moreover,  the  statutes  of  some  of  the  states  require  that 
there  shall  be  some  persuasion  in  addition  to  the  promise  of  marriage, 
in  order  to  make  the  act  a  crime.  But  such  a  statute  would  seem  to 
require  Uttle,  if  any,  more  evidence  than  is  requisite  to  secure  a  con- 
viction where  the  seduction  is  accomplished  by  a  mere  promise  of 
marriage.^'  It  is  not  necessary  that  the  promise  of  marriage  be  valid 
and  binding  between  the  parties.  It  is  enough  that  a  promise  is 
made,  which  is  a  consideration  for  or  inducement  to  the  intercourse.^* 
The  fact  that  an  infant  female's  promise  of  marriage  is  voidable  " 
is  no  defense,  if  she  understood  it  to  be  valid.*^  Likewise,  the  fact 
that  the  defendant's  infancy  will  enable  him  to  avoid  civil  liability 
for  his  promise  to  marry  is  no  defense  in  the  criminal  prosecution.^* 
But  where  the  promise  of  marriage  is  void,  for  example,  where  the 
prosecutrix  knew  that  the  defendant  was  a  married  man  and  he 
promised  to  marry  her  only  on  the  death  of  his  wife,  it  was  held  that 
the  defendant  could  not  be  convicted  of  seduction  under  promise  of 
marriage,  though  the  death  of  the  wife  appeared  imminent"*  Clear- 
ly, the  fact  that  the  defendant  made  the  promise  of  marriage  as  a 
piece  of  "devilment,"  and  not  with  the  intention  of  keeping  it,  is  no 
defense,  unless  the  fact  that  he  was  merely  jesting  was  known  to  the 
prosecutrix  at  the  time.*  Proof  of  a  promise  to  marry  in  the  future 
has  been  held  sufficient  to  sustain  a  conviction.*  For  example,  a 
promise  to  marry  when  the  promisor  has  finished  a  course  of  studv 
at  school,  followed  by  intercourse  consented  to  on  the  faith  thereof, 
Will  sustain  a  criminal  prosecution  for  seduction,  whether  or  not  the 
time  for  consummating  the  marriage  has  expired.*  * 

4Sv  Requirement  that  Promise  of  Marriage  Be  UifconditionaL — In 
those  jurisdictions  where  a  promise  of  marriage  is  by  statute  essential 
to  criminal  seduction  the  authorities  are  practically  agreed  that  inter 
course  procured  through  a  promise  to  marry  the  person  seduced  ii. 
case  the  intercourse  results  in  pregnancy  does  not  amount  to  criminal 

14.  State  V.  Mitchell,  229  Mo.  683,  30  Am.  Rep.  2U. 

129  S.  W.  917, 138  A.  S.  R.  425.  19.  People  v.  Kehoe,  123  Cal.  224, 

15.  Note:  76  A.  S.  R.  674.  56  Pac.  911,  69  A.  S.  R.  62  and  not& 

16.  Kenvon  t.  Feople^  26  K.  Y.  203,  20.  Wood  v.  Stat«^  48  Oa.  192,  Id 
84  Am.  Dee.  177  and  note.  Am.  Rep.  664. 

Notes:  87  Am.  Des.  408;  76  A.  S.  R.  1.  State  v.  Htorton,  100  N.  C.  443,  6 

675.  S.  E.  238,  6  A.  S.  R.  613. 

17.  See  Bbbajoh  of  Fbohise  or  2.  Note:  76  A.  S.  R.  675. 
ISimiAGB,  vol.  4,  p.  144.  8.  State  t.  Mitchell,  229  Mo.  683, 

18  Callahan     State,  63  Ind.  198.  129  S.  W.  917, 138  A.  S.  B.  426. 
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seduction.*  In  favor  of  this  poution,  it  is  contended  that  the  staltete 
making  mduetion  a  crime  is  not  to  punish  illicit  intercourse,  but  to 

punish  the  seducer  who  by  means  of  a  promise  of  marriage  destroys 
Uie  chastity  of  an  unmarried  female  of  previous  chaste  character,  and 
who  thus  draws  her  a^de  from  the  path  of  virtue  and  rectitude,  and 
then  foils  and  refuses  to  fulHl  his  promise.  If  the  promise  is  not 
conditioned  on  the  woman's  yielding,  the  mutual  promise  of  the 
woman  is  implied  from  her  yielding  to  the  solicitations  of  her  se- 
ducer under  his  promise  of  marriage,  and  the  promise  becomes  abso- 
lute. But  when  ihe  iBoduction  is  accomplished  by  means  of  a  promise 
of  marriage,  to  be  performed  only  on  the  condition  that  the  inter- 
course results  in  pregnancy,  no  promise  of  the  woman  can  be  implied 
from  such  yielding,  and  the  contract  smacks  too  much  of  a  corrupt 
and  licentious  bargain  to  fall  within  the  statute.  It  is  contended  that 
a  pure  minded  woman  cannot  claim  that  she  has  been  led  astray 
and  her  ruin  accomplished  under  a  promise  of  marriage  which,  with 
her  assent,  amounts  to  nothing  more  than  a  mutual  agreement  to 
engage  in  illicit  relations  so  long  as  pregnancy  does  not  result,  and 
which  neither  party  expects  nor  intends  shall  be  fulfilled  except  on 
the  happening  of  an  event  which  may  never  occur.*  However,  it 
must  be  admitted  that  there  is  some  authority  to  the  contrary,  based 
on  the  statute  of  a  particular  state.*  Where  the  statute  does  not 
require  any  promise  of  marriage  as  part  of  the  offense,  it  has  been 
held  that  a  promise  of  marriage  conditional  on  pregnancy  resulting 
is  sufficient  to  render  the  defendant  liable,^  though  there  is  authority 
on  this  point,  also,  to  the  contrary.^  Where  there  is  an  existing 
definite  agreement  between  the  parties  that  they  shall  be  married  at 
a  fixed  time  in  the  future,  and  the  woman  consents  to  intercourse,  it 
is  held  that  the  man  is  none  the  less  guilty  of  seduction  because,  as 
an  additional  inducement,  he  holds  out  to  the  woman  the  promise 
to  hasten  the  m£u:riage  if  she  shall  become  pregnant  by  him.*  But 
it  has  been  held  that  if  a  woman  who  is  betrothed  submits  to  her  lover, 
the  absolute  promise  implied  in  betrothal  will  not  warrant  his  con- 
viction for  seduction  if  she  yields  in  reliance  on  his  special  promise 
that  he  will  marry  her  in  case  pregnancy  follows  the  illicit  relation.** 

4.  Hamilton   v.  United  States,  4]  Notes:  76  A.  8.  R.  67S;  61  LILA. 

App.  Caa.  (D.  C.)  359,  fil  LJt.A.  (N.S.)  810. 

(N.S.)  809  and  note.  8.  Note:  15  Ann.  Gas.  227. 

Note:  87  Am.  Dec.  408.  u.  o^uie  v.  O  aare,  36  Wash.  616,  79 

6.  State  T.  Adams,  25  Ore.  172,  35  Pac.  39,  104  A.  8.  R.  970,  68  L.RJI. 

Pse.  36,  42  A.  S.  R.  790,  22  L.R.A.  107. 

840.  Notes:  51  L.B.A.(N.8.)  810;  16 

6.  Note :  15  Ann.  Gas.  227.  Ann.  Caa.  227. 

7.  State  V.  O'Hare,  36  Wash.  516,  79  10.  Note:  15  Ann.  Cas.  228. 
Pac.  39,  104  A.  S.  R.  070,  68  L.R.A. 
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46.  Chastity  of  Wonum.— It  ia  essential  to  the  cominission  of  the 
'  crime  of  seduction  that  the  woman  with  whom  the  defendant  is  alleged 
to  have  had  intercourse  be,  in  the  language  of  the  statute,  of  previous 
chaste  character,*^  innocent  and  virtuous,^'  of  good  repute,*'  or  of 
good  repute  for  chastity.^*  Even  though  the  statute  makes  no  such 
express  provision,  it  ia  held  necessary  to  show  that  the  woman  was 
of  chaste  character  at  the  time  of  the  intercourse.^  Accordingly,  a 
man  who,  knowing  the  unchaste  reputation  of  a  female  in  the  com- 
munity, promises  to  marry  her,  and  subsequenUy  has  sexual  inter- 
course with  her  by  virtue  of  such  promise,  may  avail  himself  of  the 
character  of  the  woman  for  want  of  chastity  as  a  defeuse  to  an  indict> 
ment  for  her  seduction,  whatever  his  liability  may  be  for  breach  of 
promise  of  marriage.**  "Ohaste  character"  has  be^  defined  aa  actual 
personal  virtue  and  not  reputation;  but  where  the  statute  prescribes 
that  the  woman  be  of  good  r^ute,  it  has  been  held  that  reputation 
rather  than  character  is  in  issue,  though  that  decision  was  not  adhered 
to.**  Even  though  her  prior  unchastity  was  the  result  of  seduc- 
tion, and  Eunounted  to  statutory  rape,  it  has  been  held  that  she 
ia  not  of  chaste  character,  for  this  purpose.  Hence,  where  tiiere  . 
were  repeated  acts  of  intercourse  with'  the  defendant,  all  of  which 
took  place  under  a  promise  of  marriage,  it  was  held  that  a  woman 
could  be  seduced  but  once  and  that  seduction  took  place  only  at 
the  time  of  the  first  voluntary  act  of  sexual  intercourse  on  her  part, 
after  she  was  able  to  understand  its  nature  and  comprehend  its 

H.  Hamilton  v.  United  States,  41-  Am.  Eep.  17;  Ferguaon  t.  State,  71 

App.   Caa.  (D.  C.)  359,  51  L.R.A.  Misa.  805,  15  So.  66,  42  A.  S.  R.  492 

(N.S.)  809;  State  v.  Hughes,  106  la.  and  note;  Norton  v.  State,  72  Miss. 

125,  76  N.  W.  520,  68  A.  S.  E.  288;  128.  18  So.  264,  48  A.  S.  R.  538;  Rex 

State  V.  Lockerby,  50  Minn.  363,  52  N.  v.  Moon,  [1910]  1  K.  B.  (Eng.)  818, 

W.  958,  36  A.  S.  R.  656;  State  v.  Hoi-  19  Ann.  Caa.  442  and  note.  ' 
ter,  32  S.  D.  43,  142  N.  W.  657,  Ann.     Note:  76  A.  S.  R.  678. 
Cas.  1916A  193,  46  L.R.A.(N.8.)  376;     16.  Mrous  v.  State,  31  Tex.  Crim. 

State  V.  O'Hare,  36  Wash.  516,  79  Poe.  597,  21  S.  W.  764,  37  A.  S.  R.  834  and 

39,  104  A.  S.  E.  970,  68  L.B.A.  107.  note. 

Note:  19  Ann.  Cas.  445.  17.  State  v.  Prizer,  49  la.  531,  31 

12.  -Note:  19  Ann.  Cas.  447.  Am.  Rep.  155;  Carrol  v.  State,  74 

13.  In  re  Lewis,  67  Kan.  562,  73  Miss.  688,  22  So.  295,  60  A.  S.  R.  539 
Pac.  77,  100  A.  8.  R.  479,  63  L.R.A.  and  note;  Kenyon  v.  People,  26  N.  Y. 
281 :  Zabriskie  v.  State,  43  N.  J.  L.  64C^  203.  84  Am.  Dec.  177  and  note. 

39  Am.  Rep.  610.  Notes:  76  A.  S.  R.  676;  14  L.R.A. 

14.  State  V.  Hrassfield,  81  Mo.  151,  (N.S.)  727;  L.R.A.1916B  967;  19  Ann. 
51  Am.  Rep.  234;  State  v.  Patterson,  Cas.  445. 

88  Mo.  88,  57  Am.  Rep.  374;  State  v.  18.  State  v.  Brassfleld,  81  Mo.  151, 

Rckter.  106  Mo.  585,  17  S.  W.  814,  27  51  Am.  Rep.  234,  overruled  by  State  r. 

A.  S.  E.  372;  Oliver  v.  Com.,  101  Pa.  Patterson,  88  Mo.  88,  57  Am.  Rep.  374. 


Notes:  87  Am.  Dec.  406  ;  8  A.  S.  R.  (N.S.)  727;  L3Jiaei6B  967;  19  Ann. 


St.  215,  47  Am.  Rep*  704. 


Notes:  87  Am.  Dec  407:  14  L.R.A. 


871. 


16.  Folk  V.  Stale,  40  Ark.  482,  48 
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enorznity.'*  But  if  the  first  intercouiM  is  aecorapliflhed  by  means  of 
force  on  the  part  of  the  defendant  and  agsiost  the  will  of  the  proaecu- 

trix,  she  is  debauched  only  in  a  physical  but  not  in  a  moral  sense,  and 
is  still  (ibaste  within  the  meaning  of  the  statute  ao  that  seduction  may 
be  predicated  of  a  second  act  of  sexual  connection  accomplished  with 
her  conaent  induced  by  promiae  of  marriage.'^  to  the  meaning 
of  diastity,  it  has  been  held  that,  as  here  employed,  it  means  that 
the  woman  is  virgo  intacta,  and,  though  a  woman  may  permit  famili- 
arities, liberties,  or  even  indecencies,  yet  so  long  as  she  has  not 
surrendered  her  virtue  she  may  become  the  prosecutrix  in  the 
punishment  of  the  crime  of  seduction,^  though  it  has  been  inti- 
mated that  the  woman  might  not .  have  had  intercourse  with 
anyone  prior  to  the  alleged  act  with  the  defendant  and  yet  be 
unchaste,  and  that  therefore  proof  of  obacenity  of  language,  in- 
decency of  conduct  and  undue  familiarity  with  men  &nd  the 
like  may  prevent  conviction.*  It  is  generally  agreed  that  an 
unchaste  woman  may  reform  and  gain  character  for  chastity,  which 
will  suffice  to  convict  the  defendant  if  he  deprives  her  of  it.* 
The  same  is  true  where  it  is  necessary  that  the  woman  be  of  "good 
repute."  *  The  fact  that  the  prosecutrix  has  had  sexual  intercourse 
with  other  men  since  the  date  of  the  alleged  seduction  is  not  impor- 
tant, as  the  real  inquiry  is  as  to  the  chastity  of  the  prc»ecutrix  at  the 
time  of  the  alleged  criminal  act  and  not  at  a  subsequent  period.* 

47,  Pregnancy. — It  has  already  been  observed  that  seduction  is 
not  an  indictable  offense  under  the  common  law,  but  that  the  crim- 
inality of  the  act  is  wholly  a  consequence  of  statutory  declaration.* 
It  is  obvious,  therefore,  that  the  elements  of  the  offense  must  be  found 
in  the  language  of  the  statute  creating  it;  and,  since  the  purpose  of 
such  statutes  is  to  protect  virtuous  women  from  assaults  on  their  vir- 
tue, the  fact  of  pregnancy  as  a  result  of  illicit  intercourse  is  not  ordi- 
narily made  an  element  of  the  crime  of  seduction.  It  is  entirely 
competent,  however,  for  the  legislature  to  do  so,  and  legislation  may 
be  found  which  attaches  criminality  to  the  act  of  seduction  only  when 
the  woman  seduced  becomes  pregnant  as  the  result  thereof.* 

19.  People  V.  Kelson,  153  N.  Y.  00,  Am.  Dec  401  and  note:  Norton  v. 
46  N.  £.  1040,  60  A.  S.  R.  692  and  State,  72  Miss.  128,  16  So.  264,  48  A. 
note.  S.  R.  538. 

20.  Note:  19  Ann.  Cas.  447.  4.  Note:  10  Ann.  Gas.  447. 

1.  People  V.  Kehoe,  123  GaL  224,  8.  Bracken  v.  State,  111  Ala.  68,  20 
55  Pac.  Oil,  69  A.  S.  R.  52  and  note.  So.  636*  56  A.  S.  R.  23;  People  v.  Ke- 

Notee:  76  A.  S.  R.  679;  10  Ann.  Cas.  hoe,  123  Cat.  224,  55  Pac.  Oil,  60  A. 

447.  S.  R.  62  and  note. 

2.  Andre  v.  State,  5  la.  389,  68  Am.  Note:  19  Ann.  Gas.  447. 
Dec.  708  and  note.  6.  See  supra,  par.  39. 

Notes:  76  A.  8.  R.  679;  19  Ann.  7.  Zabriskie  v.  Statei  43  N.  J.  L. 
Gas.  446.  640,  39  Am.  Rep.  610.   This  case  was 

3.  State  T.  GaiTon,  18  la.  372,  87  decided  voder  a  statate  whidi  provides 

768 


Digitized  by  Google 


2AR.  C.h, 


SEDUCTION 


8§  48,  49 


48.  Age  of  Wonuut  Stdnced^-Conaiderftble  variation  exists  in  the 
statDtcny  provisions  in  reference  to  ^e  age  of  the  woman  seduced.  In 
one  state,  the  only  requirement  appears  to  be  that  she  shall  have 
attained  the  age  of  puberty.'  In  otiiers,  there  is  no  requirement  as 
to  age  whatsoever.'  Sometimes,  it  is  provided  that  the  woman  must 
be  under  the  age  of  twenty-one,^'  or  past  the  age  of  sixteen,**  thus 
confining  prosecutions  for  the  defilement  of  females  under  the  age 
of  sixteen  to  indictments  for  statutory  rape.  Elsewhere,  however, 
she  may  consent  to  intercourse  and  render  the  defendant  guilty  of 
seduction,  though  she  may  not  be  old  enough  to  prevent  his  being 
punished  for  rape.^'  In  one  jurisdiction,  the  wonuin  seduced  must 
be  between  the  ages  of  sixteen  and  twenty-one.*' 

49.  Age  of  Defendant — Aside  from  the  exemption  of  infants  of 
lender  years  from  criminal  liability it  is  sometimes  provided  by 
statute  that  the  defendant  in  a  prosecution  for  seduction  must  be  over 
the  age  of  eighteen.*'  Unless  there  is  such  provision,  infancy  is  not 
a  defense.*'  Hence,  a  boy  only  sixteen  years  of  age  and  incapable 
of  contracting  marriage  may  be  guilty  of  seduction,''  at  least  if  he 
has  reached  the  age  of  puberty,*'  Where,  however,  the  allied  se- 
ducer is  a  mere  boy,  several  yeara  the  junior  of  the  prosecutaix,  who 
is  a  woman  of  mature  years  qualified  to  give  him  good  advice  against 
wrongdoing,  well  able  in  her  maturity  to  resist  vicdous  importunities 
and  considerably  experienced  with  men  of  her  own  age,  the  infant 
defendant  should  not  be  convicted  unless  a  case  is  made  out  against 
him  on  every  material  point  beyond  a  reasonable  doubt** 

that  it  shall  be  a  misdemeanor  "if  any  15  So.  66,  42  A.  S.  B.  482;  Norton  v. 
single  man  over  the  age  of  eighteen  State,  72  Mias.  128, 16  So.  264^  48  A. 

ye&Ts,   under   promise  of  marriage,  S.  R.  538. 

shall  have  sexual  intercourse  with  any      12.  People  v.  Nelson,  153  N.  T.  90, 
single  female  of  good  repute  for  cfaas-  46  N.  E.  1040,  60  A.  S.  R.  592. 
tity,  under  the  age  of  twraity-oue  years,     13.  Hamilton  v.  United  States,  41 
and  she  shall  thereby  become  rutg-  App.  Cas.  (D.  C.)  359,  51  L.R.A. 


8.  People  T.  Kehoe,  123  Cal.  224,  55     14.  See  Infants,  toI.  14,  p.  264. 


10.  Callahan  v.  State,  63  Ind.  198,  briskie  v.  State,  43  K  J.  U  640,  39 
30  Am.  Rep.  211;  In  re  Lewis,  67  Kan.  Am.  Rep.  610. 

562,  73  Pae.  77,  100  A.  S.  R.  479,  63  Note:  L.R.A.1916B  967. 

L.R.A.  281;  State  v.  Brassfield.  81  Mo.  16.  People  v.  Nelson,  153  N.  Y.  90, 

151,  61  Am.  Rep.  234,  overruled  on  an-  46  N.  E.  1040,  60  A.  S.  R.  592. 

other  point  hy  State  v:  Patterson,  83  17.  State  t.  Brock,  186  Mo.  457,  85 

Mo.  88.  57  Am.  Rep.  374;  State  v.  S.  W.  695,  105  A.  S,  R.  625  and  note. 

Brock,  186  Mo.  457,  85  S.  W.  595,  105  2  Ann.  Cas.  768, 

A.  S.  R.  625,  2  Ann.  Cas.  768;  State  18.  People  v.  Kehoe,  123  Cal.  284, 

v.  MitcheU,  229  Mo.  683, 129  S.  W.  917,  55  Pae.  911,  69  A,  S.  B.  62. 

138  A.  S.  R.  425;  Zabriskie  v.  State,  19.  Notea:  36  L.BJL  208:  2  Ana. 

43  N.  J.  L.  640,  39  Am.  Rep.  610.  Gas.  769. 

11.  Ferguson  v.  State,  71  Miss.  805, 

R.  C.  L.  Vol.  XXrV.— 49.  769 


nant." 


(N.S.)  809. 


Pac.  911,  69  A.  S.  R.  52. 
9.  Note:  8  A.  S.  R.  870. 


16.  Russell  V.  State,  77  Neh.  519, 
110  N.  W.  380,  15  Ann.  Cas.  222;  Za^ 
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50.  Necessity  that  Woman  Be  Unnlarried. — It  is  Well  settled  in 
most  jurisdictions  that  a  defendant  cannot  be  convicted  of  tb&  crime 
of  seduction  unless  the  woman  seduced  was  unmarried  at  the  time 
of  the  act.'*  Even  though  it  is  not  so  expressly  provided  in  the  stat- 
ute, this  has  been  held  to  be  necessarily  implied.^  Moreover,  a  woman 
who  has  been  married  and  divorced  has  been  held  not  to  be  an  un- 
married female  within  the  intendment  of  a  statute  punishing  the 
seduction  of  "any  unmarried  female  of  previous  chaste  character,"  on 
the  ground  that  women  who  have  married  have  known  men  and  are 
p(»8^sed  of  the  knowledge  which  such  intercourse  imparts  and  are 
therefore  immune  from  the  wiles  of  the  seducer.*  However,  one 
court  has  held  that  a  divorced  woman  is  within  the  operation  of  tiie 
statute.* 

51.  Necessity  that  Defendant  Be  Unmarried. — ^It  is  sometimes  pro- 
vided that  the  defendant  in  a  prosecution  for  seduction  must  be  un- 
married at  the  time  when  the  offense  is  committed,*  but  it  is  generally 
held  that  whether  the  accused  was  married  or  unmanied  is  wholly 
immaterial.*  However,  if  the  woman  knew  that  the  defendant  was 
married  at  the  time  and  the  seduction  is  baaed  on  the  defendant's 
promise  to  marry  the  defendant,  the  prosecution  fails.*  The  promise 
of  marriage,  wMch  the  woman  knows  cannot  be  fulfilled,  could  be 
no  inducement  lib  her  consent  to  the  intercourse.' 

t 

Defenses 

52.  Marriage  of  Parties. — ^In  a  number  of  jurisdictions  it  is  pro- 
vided by  statute  that  where  the  seducer  marries  the  woman  alleged 
to  have  been  seduced,  further  prosecution  against  him  for  the  o£Fense 
shall  be  barred,  and  that  in  case  such  marriage  takes  place  after  indict- 
ment but  before  conviction,  all  proceedings  shall  be  discontinued.* 


20.  State  v.  Hughes,  106  la.  125,  76  S.  State    WaUace,  79  Ore.  129, 154 

N.  W.  520,  68  A.  8.  R.  288;  Ferguson  Pae.  430,  L.R.A,1916D  467. 

V.  State,  71  Miss.  805,  15  So.  66,  42  A.  4.  Zabriskie  v.  State,  43  N.  J.  L. 

S.  R.  492  and  note;  Zabriskie  t.  State,  640,  39  Am.  Dee.  610. 

43  N.  J.  L.  640,  39  Am.  Rep.  610;  6.  CaUahan  v.  State,  63  Ind.  198,  30 

Kenyon  t.  People,  26  N.  T.  203,  84  Am.  Rep.  211:  Pergruaon  v.  State,  71 

Am.  Dec.  177;  State  v.  O'Hare,  36  Mjbs.  805,  15  So.  66,  42  A.  S.  R.  492. 

Wash.  516,  79  Pac.  39,  104  A.  S.  R.  Note:  76  A.  S.  R.  676. 

970,  68  L.R.A.  107.  6.  Norton  v.  State,  72  Miss.  128,  16 

Notes:  8  A.  S.  R.  870  ;  76  A.  S.  R.  So.  264,  48  A.  S.  R.  538. 

676.  7.  Wood  T.  State,  48  Ga.  192,  15 

1.  Norton  v.  State,  72  Miss.  128,  16  Am.  Rep.  664;  Callahan  v.  State,  63 
So.  264,  48  A.  S.  R.  538.  Ind.  198,  30  Am.  Rep.  211. 

2.  Jennings  v.  Com.,  109  Va.  821,  63  8.  State  v.  Brandenburg,  118  Mo. 
S.  E.  1080, 132  A.  S.  R.  946,  21  LJI.A.  181,  23  S.  W.  1080,  40  A.  S.  R.  362; 
(N.S.)  265  and  note,  17  Ann.  Cas.  64  People  v.  Nelson,  163  N.  Y.  90,  46  N. 
and  note.  E.  1040,  60  A.  S.  R.  592;  People  v. 

Note:  KR.Aa916D  458,  Frost,  198  N.  Y.  UO,  91 N.  £.  376, 139 
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For  thu  'parpoae,  s  proseoutum  for  seduction  is  not  terminated  until 
jndgment  5g  actually  rendsred,  and  a  marriage  of  the  parties  after  a 
plea  or  verdict  of  guilty,  but  before  the  rendition  of  judgment,  termi- 
naies  Uie  i^oaecution  and  is  a  bar  to  judgment*  It  is  atmietimeB 
provided  that  such  marriage  is  a  defense  if  it  takes  place  prior  to  the 
finding  of  an  indictment  or  the  filing  of  an  informataon  charging 
the  oflfense.^"  Even  in  the  absence  oi  a  statutory  provision  to  this  effect 
it  has  been  held  that  where  the  accused  marries  the  female  allied  to 
have  been  seduced,  a  prosecution  for  sednction  is  barred.  This  view 
is  based  on  the  ground  that  as  the  promise  to  marry  has  been  per^ 
formed,  it  would  be  against  publio  policy  and  decency  to  permit  a 
prosecution  thereafter.''  The  keeping  of  the  promise  of  marriage  is 
a  partial  reparation  for  the  wrraig  done.  If  the  wronged  woman  freely 
enters  into  the  married  ration  with  h&e  sedu<»r,  thus  restoring  in 
some  messure  the  honor  of  her  own  womanhood,  and  securing  also 
the  good  name  and  wellbeing  of  her  child,  it  would  seem  that  her  act 
is  a  condonation  of  the  offense,  so  far  as  she  is  concerned,  and  that 
the  policy  of  the  law  would  be  better  served  by  such  marriage  than 
by  any  punishment  ihaX  might  be  meted  out  to  ihe  offender. But 
it  must  be  admitted  that  there  is  authority  to  the  contrary,  based  on 
the  ground  that,  if  the  legislature  had  intended  that  this  should  be  a 
defense,  an  express  provision  embodied  in  the  statute  making  seduc- 
tion a  crime  should  be  made.^*  The  question  of  good  faith  on  the 
part  of  the  defendant  in  entering  into  the  marriage  is  immaterial,'* 
but  the  marriage  operates  in  his  favor  even  thou^  he  married  the 
woman  seduced  solely  for  the  purpose  of  avoiding  prosecution,"  and 
deserted  her  immediately  after  the  marriage,'*  unlees  the  statute  pro- 
vides otherwise;  ^'  and  it  has  been  provided  that  the  defendant  musi 
not  only  marry  the  woman,  but  must  also  give  bond  for  her  sup- 
p(^t.'*  Elsewhere,  it  is  provided  that  when  any  man  against  whom 

A.  S.  B.  801;  State  v.  Adams,  25  Ore.  E.  954,  21  URA.  733. 

172,  35  Pac.  36,  42  A.  S.  R.  790,  22  13.  In  re  Lewis,  67  Kan.  562,  73 

L.R.A.  840;  Wright  v.  State,  31  Tex.  Pac.  77,  100  A.  S.  R.  479,  63  L.R.A. 

Crim,  354,  20  8.  W.  756,  87  A.  S.  R.  28L 

822  and  note;  State  v.  O'Hare,  36  14.  People  v.  Gould,  70  Mich.  240, 

Wash.  516,  79  Pac.  39,  104  A.  S.  R.  38  N.  W.  232,  14  A.  S.  B.  493  and 

970,  68  L.R.A.  107.  note. 

Notes:  87  Am.  Dee.  409;  76  A.  S.  B.  16.  State  v.  Otis,  135  Ind.  267,  34 

677.  N.  E.  954,  21  L.B.A.  733. 

9.  People  V.  Frost,  198  N.  T;  110, 91  Note:  76  A.  S.  R.  677. 

N.  E.  376, 139  A.  S.  R.  801.  16.  Wright  v.  State,  31  Tex.  Crim. 

19.  People  v.  Hough,  120  Cal.  638,  364,  20  S.  W.  766,  37  A.  S.  B.  822. 

62  Fae.  846,  66  A.  S/R.  201;  People  v.  17.  Note:  14  Ann.  Caa.  344. 

Kdioe,  123  CaL  224, 66  Pae.  911,  69  A.  18.  GrifSn  v.  QriiBn,  130  Oa.  527, 61 

9.  B  52.  S.  E.  16,  14  Ann.  Css.  866, 16  LAX 

11.  People  r.  Gonld,  70  Mieh.  240,  (K.S.)  937. 

38  N.  W.  232, 14  A.  S.  B.  493.  Note:  14  Ann.  Gas.  345. 

IS.  State  V.  Otis,  135  Ind.  267.  34  N 
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.ft  pvoaeoation  for  seduction  has  been  b^nn  shall  many  female 
aHoged  to  hove  been  sednced,  suob  prosecution  shall  not  then  be 

twminated,  but  shall  be  suspended,  and  that  if  at  any  time  Uiereafter 
-the  accused  shall  wilfully,  and  without  such  cause  as  constitutes  a 
legal  cause  for  divorce,  desert  and  abandon  sncb  f«nale,  then  such 
prosecution  shall  be  ccoitinued  and  shall  proceed  as  though  no  mar- 
riage had  taken  place.  This  provision  has  been  held  constitutional. 
The  accused  cannot  complain  that  the  suspension  of  the  prosecution 
by  his  maniage  has  deprived  him  of  his  constitutional  right  to  a 
speedy  trial,  if  he  has  at  no  time  demanded  a  speedier  condudon  of 
such  trial,^*  However,  in  another  jurisdiction,  a  statute  which  pro- 
vided that  if  the  parties  marry  each  other  at  any  time  b^ore  the 
accused  pleads  to  ihe  indictmrat  the  prosecution  sh^l  be  suspended 
but  not  dismissed,  and  shall  be  eontinued  on  the  docket  from  term 
to  term  for  two  years,  and  within  that  time  shall  be  revived  for  any 
i^>andonment  of  the  wife  or  misctmduct  on  the  part  of  the  defendant 
which  would  be  ground  for  divorce,  has  been  declared  void,  both  as 
being  contrary  to  the  Bill  of  Itights  guaranteeing  to  every  prison 
accused  of  crime  a  speedy  public  trial,  and  as  making  abandonment 
or  conduct  authori^ng  a  divorce  the  equivalent  of  the  crime  of  seduc- 
tion.**  Where  the  court  pronounces  judgment  against  the  defendant 
in  seduction  after  being  apprised  of  his  marriage  to  the  prosecutrix 
subsequent  to  conviction,  his  remedy  is  not  habeas  corpus,  but  a 
motion  in  arrest  of  judgment,  and  upon  denial  thereof  he  should 
obtain  a  review  of  the  action  of  the  trial  court  on  appeal.' 

53.  Offer  of  Marriage. — ^In  the  absence  of  a  statute  to  the  contrary 
a  mere  unaccepted  offer  of  marriage  made  by  the  accused  to  the  female 
seduced,  subsequently  to  the  commission  of  the  offense,  is  no  defense  to 
a  prosecution  for  seduction ; '  and  this  rule  has  been  expressly  declared 
by  statute.'  The  woman  is  not  compelled  to  condone  the  offense  'by 
)narrying  the  defendant,  even  though  her  doing  so  would  free  him 
from  the  penalty  of  the  law.*  However,  it  has  been  provided  by 
statute  that  a  bona  fide  offe^  of  marriage  may  bar  further  proceedr 
ings,'  at  least  when  the  defendant  is  legally  capable  of  entering  into 
the  contract  of  marriage.*  A  conflict  of  autiiority  exists  as  to  the  time 

19.  Burnett  v.  State,  76  Ark.  296,  88  181,  23  S.  W.  1080,  40  A.  S.  R.  362. 
S.  W.  956,  113  A.  S.  R.  94.  Note:  15  Ann.  Cas.  1029. 

Note:  14  Ann.  Cas.  345.  4.  People  v.  Hough,  120  Cal.  688,  52 

20.  Waldon  v.  State,  50  Tex.  Cpm.  Pac.  846,  65  A.  S.  R.  20L 
512,  98  8.  W.  848,  14  Ann.  Gaa.  842     Note:  29  L.R.A-(N.SO  421. 

and  note.  6.  Wood  v.  State,  48  Qa.  192,  15 

1;  People  T.  Frost,  198  N.  Y.  110,  91  Am.  Kep.  664. 
N.  E.  376,  139  A.  8.  E.  801.  Note:  76  A.  S.  E.  677. 

2.  WUliams  v.  State,  92  Miss.  70,  45  6.  Notes:  29  LJUl.(^.S.)  423|  10 
So.  146,  15  Ann.  Gaa.  1026  and  note.  Ann.  Cas.  1028. 

3.  State  T.  BrandmboTg,  118  Mo. 
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when  the  offer  znuBt  be  made.  An  offer  at  any  time  up  to  Ihe  moment 
of  conviction  is  sometimes  held  sufficient/  though  elsewhere  the  offer 
must  be  made  before  arraignment  and  pleading.^  Even  when  an 
<^er  of  marriage  is  a  bar  to  farther  proceedings,  the  fact  that  it  can- 
not be  accepted  because  tiie  woman  has  married  another  between  tiie 
commission  of  the  offense  and  the  trial,  or  has  died,  will  deprive  one 
accused  of  seduction  of  the  benefit  of  the  statute.*  In  one  state,  it  is 
provided  by  statute  that  a  proeecution  for  seduction  may  be  stopped 
at  any  time  by  the  marriage  of  the  parties,  or  a  bona  fide  and  con- 
tinuing offer  to  marry  on  tiie  part  of  the  seducer,  provided  that  the 
seducer  shall  at  the  time  of  obtaining  the  marriage  license  give  a 
good  and  sufficient  bond  for  the  maintenance  and  support  of  the 
female  and  her  child  or  children,  if  any,  for  tiie  period  of  five  years.^*' 

54.  Bona  Fide  Intention  to  ]Iarr7.-»Where  the  statute  makes  se- 
duction a  crime  only  when  it  is  accomplished  by  virtue  of  a  false  or 
feigned  promise  of  marriage,^'  it  might  reasonably  be  contended  that 
if  the  defendant  had,  at  tiie  time  of  his  promise,  a  bona  fide  inten- 
tion of  fulfilling  it,  he  cannot  be  convicted.  .  However,  the  autiiori- 
ties  are  against  this  position.  The  fact  that  the  defendant  intended 
to  marry  the  prosecutrix  is  immaterial.**  Henoe,  an  instruction  in 
a  seduction  case  that  if  the  defendant  bad  intercourse  with  the  prose- 
cuting witness  because  he  promised  to  marry  her  after  he  got  through 
school  and  because  of  her  love  for  him,  and  he  in  good  faith  made 
the  promise  and  intended  to  carry  it  out,  the  jury  must  acquit,  ia 
erroneous.  The  offense  does  not  depend  on  the  expiration  of  the  time 
when  the  marriage  was  to  be  consummated.*' 

55.  Former  Jeopardy. — Acquittal  on  m  indictment  for  seduction 
has  been  held  to  be  a  good  plea  in  bar  of  a  subsequent  indictment 
charging  the  same  offense  as  fornication  and  bastardy.**  Moreover, 
under  an  indictment  for  seduction,  the  defendant  may  be  convicted 
of  adultOTy  or  fornication,  as  tiie  case  may  be.**  However,  where  the 
doctrine  prevails  that  prosecution  for  the  lesser  offense  is  a  bar  to  a 
subsequent  prosecution  for  the  greater  offense  involved  therein,  it 
would  seem  to  follow  that,  if  the  defendant  has  been  placed  on  trial 
for  adultery,  fornication  or  bastaxdy,  he  cannot  be  placed  on  trial 

7.  Wright  T.  State,  31  Tex.  Ciim.  12.  People  v.  Hough,  120  Cal.  638, 
354,  20  S.  W.  756,  37  A.  S.  R.  822.  52  Pao.  846,  65  A.  S.  R.  201;  State  v. 

8.  Kote:  29  L.R.A.(N.S.)  422.  BraDdenhnrg,  U8  Mo.  181,  23  8.  W. 

9.  Thorp  y.  State,  69  Tex.  Crim.  1080,  40  A.  S.  R.  362. 
517, 129  S.  W.  607,  29  L.R.A.(N.S.)  Note:  76  A.  S.  R.  677. 

m  and  note.  18.  State  t.  Mitchell,  229  Ho.  683, 

10.  GrifBn  V.  Griffin,  130  Oa.  527,  61  129  S.  W.  917, 138  A.  S.  R.  425. 

a  E.  16, 14  Ann,  Cas.  866, 16  LJt.A.  14.  Dinkey  v.  Com.,  17  Pa.  St.  126, 
(BT.S.)  937.  65  Am.  Dec  642  and  note. 

11.  Wiiliama     State,  92  Mbs.  70,     16.  Note:  87  Am.  Dec.  411. 
46  So.  146, 16  Ann.  Cas.  1026. 
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for  the  offense  of  seduction  involved  in  &e  same  act^*  But  when 
this  doctrine  does  not  prevail,  an  indictment  and  trial  for  adultery 
has  been  hdd  not  to  be  a  bar  to  a  prosecution  for  seduction  under  a 
promise  of  marriage.  Obviously,  acquittal  on  a  charge  of  rape  is 
not  a  bar  to  a  subsequoit  charge  of  seduction.  The  former  is  based  on 
force  or  inability  to  consent,  the  latter  upon  consent.*'  When  prO' 
vidon  is  made  by  statute  for  the  suspen^on  of  the  prosecution  for 
seduction  upon  the  marriage  of  the  parties,  no  jeopardy  attaches  by 
reason  of  tiie  former  prosecution  unless  the  su^wnsion  thereof  is 
ordered  without  the  consent  of  the  accused,  express  or  implied.** 

Evidence 

56.  In  General. — In  prosecutions  for  seduction,  as  in  every  other 
criminal  proceeding,  the  presumption  of  innocence  is  present  and 
the  jury  should  be  instructed  to  that  effect,  and  that  such  presump- 
tion stands  good  until  overcome  by  evidence  which  convinces  them 
beyond  a  reasonable  doubt  that  the  defendant  is  guilty.*'  There 
should  bei  no  strained  construction  put  on  the  testimony  of  the  prose- 
cutrix in  order  to  sustain  a  conviction  of  guilty,  since  it  is  natural 
that  she  should,  as  far  as  possible,  shield  herself  and  cast  the  blame 
on  the  defendant.  But  it  is  not  error  for  the  court  to  refuse  to  ^ve 
an  instruction  cautioning  the  jury  against  putting  such  a  construc- 
tion on  her  testimony.*"  The  court  must  instruct  the  jury  fully  as  to 
the  meaning  of  the  word  "seduced"  as  used  in  the  statute,  and  for 
failure  to  do  so  a  conviction  may  be  reversed.* 

57.  Testimony  of  Woman  Seduced. — ^The  woman  seduced  is  a  com- 
petent ^tness  in  a  prosecution  for  seduction,  even  though  she  mar- 
ried the  defendant  after  the  seduction,  where  she  was  compelled  to 
leave  him  by  reason  of  the  bad  treatment  she  had  received,  and  a 
statute  provides  that  a  prosecution  suspended  by  the  parties  shall  pro- 
ceed as  though  no  marriage  had  taken  place,  on  his  wilful  deser- 
tion within  three  years  after  the  date  of  the  marriage.'  So,  also, 
on  a  trial  for  seduction  committed  before  the  passage  of  a  statute 
permitting  the  seduced  female  to  testify,  she  has  been  permitted  to 
give  her  testimony.*  Questions  may  be  asked  of  the  prosecutrix  with 
a  view  to  determine  the  motives  behind  the  prosecution.   Hence,  on 

16.  See  Cbixinal  Law,  vol  8,  p.  454, 16  S.  W.  97,  25  A.  S.  R.  738. 
146etseq.  2.  Note:  46  L.R.A.(N.S.)  398.  A& 

17.  Note:  L.RJL.1916A  257.  to  the  geaemX  rule  that  a  woman  may 
U.  Bonett  v.  State,  76  AA.  295,  not  temfy  against  her  husband,  see 

88  8.  W.  956,  US  A.  S.  R.  94.  Witnbssbs. 

19.  People  V.  DeFore,  64  Mioh.  693,  3.  Mrona  v.  State,  31  Tex.  Crim. 
81  N.  W.^85,  8  A.  S.  R.  863.  591,  21  B.  W.  764,  37  A.  S.  R.  834. 

80.  Note:  67  Am.  Dee.  410.  See  CONsnnmoiru  L&w,  vol  6,  pp. 

1.  Putnam  v.  State,  29  Tex.  App.  297-298. 
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the  trial  of  an  indictment  for  seduction  under  a  promise  of  marriag'^, 
the  defendant  may  ask  the  prosecutrix  if  she  had  ever  auUiorized 
anyone  to  accept  money  to  settle  the  suit  The  defendant  has  a  right 
to  know  what  motives  and  influences  operated  on  her  mind  in  the 
prosecution  of  the  case,  to  as^  in  determining  what  weight  to  give 
to  her  testimony.*  Likewise,  where  the  prosecution  is  not  instituted 
until  fifteen  months  after  the  birth  of  a  child  alleged  to  be  the  result 
of  the  illicit  intercourse,  the  prosecuting  witness  may  be  required  to . 
answer  whether  the  idea  of  prosecuting  the  defendant  did  not  spring 
into  existence  on  his  marriage  with  another,  in  order  to  ascertain 
her  animus  and  the  motives  which  prompted  her,  aft»  so  long  a  time 
had  elapsed,  to  institute  the  prosecution.*  If  the  prosecutrix,  upon 
cross^xamination,  denies  having  told  a  third  person,  in  conversation, 
that  she  had  been  seduced  by  the  defendant,  she  should  he  allowed, 
on  redirect  examination,  to  state  what  she  did  say.* 

58.  Means  of  Accomplishing  Act — The  exact  amount  or  kind  of 
seductive  arts  necessary  to  establish  the  crime  of  seduction  cannot  be 
defined.  Every  case  must  depend  on  its  own  peculiar  circumstances, 
together  with  the  condition  in  life,  advantages,  age  and  intelligcnco 
of  the  parties.'  Testimony  by  the  prosecutrix  that  she  first  yielded 
her  virtue  to  the  accused  because  of  his  promise  of  marriage,  and  her 
reliance  thereon,  is  admissible.*  But  she  cannot  be  asked  if  she  would 
have  consented  in  the  absence  of  a  promise,  because  such  a  question 
calls  for  merely  a  speculative  answer  on  her  part.*  If  the  prosecutrix 
described  how  the  act  was  accomplished,  it  is  for  the  jury  to  determine 
from  the  evidence  whether  she  finally  yielded  under  temptation  or 
otherwise,  and  the  court  should  not  charge  the  jury  to  find  for  the 
defendant.**  Where,  on  the  examination  in  chief  of  the  defendant, 
reference  is  made  t»  his  promise  to  marrjr  the  prosecuting  witness 
and  his  intercourse  with  her,  he  cannot,  by  confining  his  answers  to 
a  particular  date,  preclude  the  state  from  a  full  and  thorough  cross- 
examination  on  these  subjects.  The  jury  should  not  be  instructed 
in  a  seduction  case  that  to  authorize  a  conviction  the  intercourse  must 
have  been  on  a  specified  date.  If  the  defendant,  under  and  by  a 
promise  to  marry,  at  any  time  within  tiie  statute  of  limitations,  de- 
bauched the  prosecuting  witness,  he  may  be  convicted.'^ 

59.  Paternity  of  Child. — On  a  trial  for  seduction,  the  child  alleged 
to  bs  the  fruit  of  the  seduction  may  be  shown  to  ihe  jury  to  enable 

4.  State  V.  Eckler,  106  Mo.  686,  17  8.  Fei^son  v.  State,  71  Miss.  oo5, 

S.  W.  814,  27  A.  S.  R.  372.  15  So.  66,  42  A.  S.  R.  492;  Kenyon  v. 

B.  State  V.  Reeves,  97  Mo.  668, 10  S.  People,  26  N.  T.  203,  84  Am.  Dec.  177. 

W.  841,  10  A.  S.  R.  349.  9.  Note:  23  L:R.A.(N.S.)  391. 

6.  Bracken  v.  State,  lU  Ala.  68,  20  10.  Knight  v.  State,  147  Ala.  93,  41 
So.  636,  56  A.  S.  R.  23.  So.  850, 119  A.  S.  R.  58. 

7.  State  V.  Hughes,  106  la.  125,  76  11.  State  t.  MitcheU,  229  Mo.  683, 


N.  W.  520,  68  A.  S.  R.  28S. 
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them  to  trace  any  resemblance  to  the  alleged  father,  and  they  may  take 
into  consideration  its  appearance  for  tluB  purpose,  at  least  when 

the  child  is  of  an  age  which  will  enable  the  jury  to  judge  of  such 
resemblance.^*  But  where  the  child  is  only  three  months  old  at  tlie 
time  of  the  trial,  the  right  to  exhibit  tiie  child  to  t^e  jury  as  corrob- 
orative evidence  for  the  prosecution  on  account  of  its  resemblance 
to  the  defendant  has  been  denied.**  This  latter  view  virtually  com- 
pels the  trial  court  to  determine  whether  the  child  is  old  enough  to 
possess  settled  features  or  other  corporal  indications.  This  position 
has  been  opposed  and  it  has  been  contended  that  the  court  ^ould 
not  be  compelled  to  make  this  decision,  but  that  this  is  a  question 
as  to  the  weight  of  the  evidence  for  the  jury  to  determine.  The 
prosecuting  witness  has  been  permitted  to  testify  Uiat  her  child  resem- 
bles the  defendant.^* 

60.  Chastity  of  Woman  Seduced.— The  question  of  the  chaste  char- 
acter of  the  prosecutriz  at  tlie  time  of  her  alleged  seduction  is  one 
of  fact  for  the  jury.^*  A  sharp  conflict  of  authority  exista  as  to  the 
right  of  the  defendant  to  offer  evidence  of  specific  acts  of  intercourse 
on  the  part  of  the  prosecutrix  with  other  men  prior  to  the  alleged 
act  of  the  defendant.  While  much  depends  on  tiie  exact  wording  of 
the  statute,'*  it  has  been  held,  even  when  the  statute  requires  tlmt 
the  woman  be  of  good  reputation  for  chastity,  and  not  actual  chastity, 
that  ^ecific  acts  of  intercourse  may  be  shown.''  But  there  is  respect- 
able authority  to  the  contrary,  which  confines  the  defendant  to  an 
attack  upon  the  general  reputation  of  the  prosecutrix  for  chastity.** 
If  the  statute  requires  "chaste  character,"  evidence  of  specific  acts  of 
lewdness  is  admissible,'*  and  evidence  of  reputation  is  incompetent, 
except  to  impeach  or  corroborate  testimony  regarding  particular  acts 
of  unchastity.*'  Evidence  of  the  general  character  of  the  prosecu- 
trix for  chastity  is  admissible  if  evidence  has  been  offered  tending  to 
impeach  her  character  for  chastity,'  and  there  is  authority  to  the 
efifect  that  evidence  of  her  general  reputation  for  chastity  is  admissible 

12.  State  V.  Horton.  100  N.  C.  443,  Brassfidd,  81  Ho.  151,  61  Am.  Rep. 
6  S.  E.  238,  6  A.  S.  B.  613  and  note.  234. 

See  also  Bastabds,  vol  3,  pp.  764-     Note:  19  Ann.  Cas.  446. 

766.  •  18.  Rusaell  v.  State.  77  Neb.  519, 

13.  State  V.  Danforth,  48  la.  43,  30  110  N.  W.  380,  15  Aon.  Cas.  222. 
Am.  Rep.  387.  Notes:  8  A.  S.  R.  871;  L.R.A.1916B 

14.  Adams  v.  State,  93  Ark.  260,  967. 

124  S.  W.  766, 137  A.  S.  R.  87.  19.  Kenyon  v.  People,  26  N.  Y.  203, 

15.  State  V.  Carron,  18  la.  372,  87  84  Am.  Dee.  177  and  note. 
Am.  Dec.  401.  Note:  L.R.A.1916B  967. 

16.  Note:  14 L3.A.(N.S.)  727.  See  20.  SUte  v.  Friser,  49  la.  531,  31 
snpra,  par.  46.  Am,  Rep.  155. 

17.  State  V.  Patterson,  88  Mo.  88,  57  1.  Knight  v.  State,  147  Ala.  93,  41 
Am.  Rep.  374,  oveiroling  State   v.  So.  860, 119  A  S.  R.  58. 

776 


Digitized  by  Google 


2d  B.  C.  L. 


SEDUCTION 


161 


in  <KHToboration  of  her  own  teatiiaony.*  Where  the  prosecutrix  tes- 
tifies in  her  examination  in  chief  that  she  has  never  had  intercourse 
with  anyone  but  Uie  defendant,  the  testimony  of  another  man  that 
he  has  had  intercouroe  with  her  since  the  time  of  the  alleged  seduc- 
tion ifl  admissible  to  contradict  or  impeach  her.'  But  evidence  ^at 
the  prosecutrix  consented  to  have  sexual  intercourse  with  a  witness 
under  examination  is  not  admisuble,  if  the  act  was  not  consummated.* 
As  a  rule,  evidence  that  the  prosecutrix  has  had  intercourse  with- other 
men  aft^  the  date  of  her  alleged  seduction  is  inadmissible.*  How- 
ever, it  has  been  held  proper  for  the  court  to  charge  the  jury  that 
they  should  consider  the  subsequent  acts  and  conduct  of  the  prosecu- 
trix as  affecting  her  credibility  and  the  weight  to  be  given  to  her 
testimony.*  A  teacher's  certificate  held  by  the  prosecutrix  at  the 
time  of  Uie  alleged  seduction  is  not  competent  evid^ce  of  reputation 
for  chastity,  even  though  it  atatee  that  the  school  superintendent  cer- 
tifies that  she  is  a  person  of  good  moral  character.  This  is,  at  most, 
the  statement  of  a  person  not  on  the  witness  stand.'  So  also,  evi- 
dence that  the  house  of  the  mother  of  the  prosecutrix  was  one  of  ill 
fame  is  iirelevant  on  the  question  of  the  chastity  of  the  prosecutrix, 
even  though  the  latter  resided  in  it,  when  it  appears  that  she  is  a 
minor.* 

61.  Burden  of  Proof  as  to  Chastity. — Much  conflict  of  opinion  has 
resulted  in  determining  whether,  in  prosecutions  for  seduction,  the 
burden  of  proof  rests  on  the  state  to  prove  the  chastity  of  the  woman 
seduced,  or  on  the  defendant  to  prove  her  want  of  chastity.  In  favor 
of  the  former  position,  it  is  contended  that  the  state  must  eetablish 
every  element  of  the  offense  beyond  a  reasonable  doubt  and  the 
chastity  of  the  woman  is  one  of  the  essential  elements.  On  the  other 
hand,  it  is  contended  that  a  woman  is  presumed  to  be  chaste  until 
the  contrary  is  shown.  The  majority  rule  favors  the  latter  view; 
hence,  the  chastity  of  the  woman  is  presumed  in  the  first  instance, 
and  the  defendant  must  introduce  evidence  of  unchastity  in  order 
to  take  advantage  of  this  defense.*  In  support  of  this  position  it  is 
contended  that>  while  the  law  presumes  the  prisoner  innocent  until 

2.  State  V.  Lockerby,  60  Uinn.  363,  1916B  868. 

52  N.  W.  958,  36  A.  S.  R.  656;  GanoU  6.  Note:  L.R.A.1916B  969. 

v.  State,  74  Miss.  688,  22  So.  295,  60  7.  Russell  t.  Stat^  77  Neb.  519, 110 

A.  8.  R.  539.  N.  W.  380, 15  Ann.  Caa.  222. 

5.  Adams  v.  State,  93  Ark.  260, 124  8.  Eenyon  v.  People,  26  N.  7.  203, 
S.  W.  766, 137  A.  S.  R.  87.  84  Am.  Dec.  177. 

4.  Ehigiit  T.  States  147  Ala.  93,  40.  9.  Caldven  t.  State,  73  Ark.  139,  83 

So.  860, 119  A.  S.  R.  58.  S.  W.  920,  108  A.  S.  R.  28;  Andre  t. 

6.  Bracken  v.  State,  111  Ala.  68,  20  State,  6  la.  389,  68  Am.  Dec.  70S  and 
8a  636,  56  A.  S.  H.  23;  People  v.  note;  Fenruson  v.  State,  71  Miss.  805, 
Eehoe,  123  Cal.  224,  65  Pac.  911,  69  15  So.  66,  42  A.  8.  R.  492. 

A.  S.  R.  62  and  note.  Notes:  87  Am.  Dec  87:  8  A.  S.  B. 

Notes:  87  Am.  Dec.  407}  L.BA..  872  ;  76  A.  S.  a  680l 
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pTovan  goilty,  it  does  not  follow  that  the  state  can  use  no  prasump- 
tions.  Moreover,  the  statutes  are  so  worded  in  some  states  as  to  ^ve 
apparent  support  to  this  view.  After  making  seduction  a  crime»  there 
Is  a  proviso  annexed  that  if,  at  the  trial,  it  is  proved  that  the  woman 
was  unchaste,  ihere  shall  be  no  conviction.**  As  to  the  degree  of 
proof  required  in  order  for  the  defendant  to  overcome  this  presump- 
tion and  establi&Ai  his  defense,  the  courts  are  not  in  acoord.  In  cer^ 
tain  jurisdictions,  the  defendant  is  required  only  to  raise  a  reasonable 
doubt  in  the  minds  of  the  jury.**  In  others,  he  must  establish  the 
unchastity  of  the  woman  by  a  preponderance  of  the  evidence.**  The 
view  of  a  minority  of  the  courts  is  that  the  chastity  of  the  woman 
cannot  be  presumed  in  this  instance  and  that  the  burden  of  proof  rests 
on  the  state  to  prove  her  chaste  character,  or,*'  where  the  statute  uses 
the  words  "of  good  repute,"  the  state  must  establish  her  good  reputa- 
tion** beyond  a  reasonable  doubt**  When  it  is  proven  that  the 
woman  is  unchaste,  tiie  presumption  is  that  she  continues  so,  and 
unless  tiiere  is  evidence  tliat  she  has  reformed  there  can  be  no  con- 
viction of  seducing  her.**  Moreover,  it  has  been  held  that  where  the 
question  of  reformation  arises,  the  state  must  prove  the  same  beyond 
a  reasonable  doubt  and  not  by  a  mere  preponderance  of  evidence.*' 
62.  Character  of  Defendant. — The  defendant,  in  a  prosecution  for 
seduction,  has  been  permitted  to  introduce  evidence  as  to  his  general 
reputation  as  a  law  abiding  citizen,  without  being  restricted  to  tiie 
question  as  to  his  reputation  for  chastity  and  morality.  But  other 
authority  restricts  him  to  evidence  of  his  character  for  virtue.  At 
all  events,  the  defendant  may  introduce  evidence  only  as  to  his  gen- 
eral reputation  and  not  of  particular  instances  of  good  conduct.  If 
Ihe  defendant  puts  his  character  in  issue,  the  state,  in  rebuttal,  may 
introduce  evidence  as  to  his  bad  reputation  for  chastity  and  morality 
prior  to  the  time  when  he  was  accused  of  the  seduction,  and  is  not 
Umited  to  his  rq>utation  prior  to  the  time  the  seduction  ¥ras  aocom- 
piished.** 

10.  State  V.  Turner,  82  S.  C.  278,  667,  Ann.  Cas.  1916A  103  and  notew  46 
64  S.  E.  424,  17  Ann.  Gas.  88  and  L.R.A.(N.S.)  376. 


12.  Notes:  43  L.R.A.(N.S.)  483;  17  47  Am.  Rep.  704.  . 
Ann.  Cas.  90.  Notes:  76  A,  S.  B.  681:  17  Ann. 

13.  Polk  V.  State,  40  Ark.  482,  48  Cas.  91. 

Am.  Rep.  17;  Hay  v.  State,  178  Ind.  16.  Zabriskie  v.  State,  43  N.  J.  L, 

478,  98  N.  E.  712,  Ann.  Cas.  1915C  640,  39  Am.  Rep.  610. 

125;  State  v.  Lockerby,  50  Minn.  363,  Note:  43  L.R.A.(N.S.)  480  et  aeq. 

52  N.  W.  958,  36  A.  S.  R.  656;  State  16.  Note:  17  Ann.  Cas.  90. 

V.  Eckler,  106  Mo.  585,  17  S.  W.  814,  17.  Note:  43  L.R.A.(N.S.)  483. 

27  A.  S.  R.  372  and  note;  Kenyon  v.  18.  Bishop  v.  State,  72  Tex.  Crim- 

People,  26  N.  Y.  203,  84  Am,  Dec.  177;  1, 160  S.  W;  706,  Ann.  Cas.  1916B  379 

State  T.  Hotter,  32  S.  D.  43, 142  N.  W.  and  note. 


note. 


Note:  43  L.R.A.(N.S.)  480. 
11.  Note:  Ann.  Cas.  1916A  201. 


Notes:  8  A.  S.  B.  872:  43  L.B.A. 
(N.S.)  477. 
14.  OHver  t.  Com.,  101  Pa.  St  216, 
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63.  Comoborttlon  of  Testimmiy  of  Wtinan  Seduced. — ^The  statutes 
vhich  provide  for  the  punishment  of  seduction  as  a  crime  generally 
provide  that  the  defendant  cannot  be  convicted  on  the  uncorroborated 
testimony  of  the  woman  seduced.^'  '  This  is  on  tlie  theoxy  that  the 
woman  is,  in  a  sense,  an  accomplice  to  the  act  and  the  defendant 
fihonld  not  be  convicted  solely  on  the  evidence  of  an  accomplice."* 
But  where  the  statute  makes  no  such  provision,  corroboration  has  been 
declared  unnecessary  and  the  contention  ihst  the  woman  is  an  accom- 
I^ce  is  denied.*  Moreover,  the  statutes  vary  materially  bs  to  the 
items  of  evidence  which  must  be  corroborated.'  It  is  sometames 
required  that  the  teBtim<my  of  the  womui  as  to  the  promise  of  mar- 
riage must  be  corroborated  to  the  same  extent  as  in  required  of  the 
principal  witness  in  perjury  *  As  a  rule,  the  corroborating  evidence 
need  not  support  all  the  necessary  elements  of  the  crime.*  The  only 
elements  in  reepect  to  which  coiroboration  is  generally  required  are 
the  promise  of  marriage  and  the  fact  of  sexual  intercourse.*  Cor- 
roboration of  the  seduced  female's  testimony  as  to  her  chastity,  or 
being  unmarried,  is  not  required.'  Moreover,  it  has  been  held  that 
such  evidence  need  not  be  direct  and  positive,  nor  such  eridenoe  as 
is  sufficient  to  convict  independent  of  &at  oS  the  prosecutrix,  but 
simply  such  facts  or  circumstances  as  tend  to  support  her  testimony 
and  shall  satisfy  the  jury  that  she  is  worthy  of  credit.'  Only  such 
corroborative  evidence, is  required  as,  in  the  nature  of  the  case,  is 
obtainable  and,  when  produced,  though  circumstantial  and  alight 
in  character,  a  case  is  made  for  the  jury  to  determine.'  Where  cor- 
roboration is  required  both  as  to  the  act  of  intercourse  and  the  promise 
of  marriage,  the  existence  of  one  of  these  facts  does  not  necessarily 
provd  the  existence  of  tiie  otiier,  or  furnish  l^e  corroboration  required 
by  the  statute.  The  circumstances  relied  on  as  corroborating  tJje  evir 
deuce  of  the  prosecuting  witness  in  such  a  prosecution  as  to  the  pnun- 


19.  Polk  V.  State,  40  Ark.  482,  48  S.  W.  841,  10  A.  S.  fi.  349  and  note. 
Am.  Bep.  17;  Rogers  v.  State,  101     4.  Ferguson  v.  State,  71  Hiss.  805, 
Ark.  45,  141  S.  W.  491,  49  L.R.A.  16  So.  66,  42  A.  S.  B.  492  and  note. 
'iSS.)  1198;  CaUahao  v.  State,  03     Note:  87  Am.  Dee.  401. 
Ind.  198,  30  Am.  Rep.  2U:  Hay  v.     6.  Bnmett  v.  State,  76  Aik.  295,  88 
State,  178  Ind.  478, 98  N.  E.  712,  Ann.  S.  W.  956, 113  A.  S.  B.  94;  State  v. 
Caa.  191SC  136;  Zabriskie  v.  State,  43  Turner,  82  8.  C.  278,  64  8.  E.  424, 17 
N.  J.  U  640,  39  Am.  Bep.  610.  Ann.  Gaa.  88. 

Notes:  44  Am.  Dee.  173;  4  hS.^     Note:  19  Ann.  Caa.  870. 
(N.S.)  622.  6.  Eenyon  v.  People,  26  N.  T.  203, 

SO.  HeOullar  v.  State,  36  Tez.  Crim.  84  Am.  Dec  177  and  note. 
213,  36  8.  W.  686,  61  A.  S.  B.  847  and     7.  Allen  v.  Stat&  162  AIs.  74,  60 
note;  Thorp  v.  Stat^  60  Tez.  Grim.  So.  270,  19  Ann.  Gas.  867  and  note; 
517,  120  S.  W.  607,  29  L.B.A.(N.S.)  Wririit  v.  State,  31  Tez.  Grim.  354.  20 
421.  S.  W.  766,  37  A.  S.  B.  822. 

1.  Note:  19  Ann.  Gaa.  800.  8.  State  v.  Lockezt^,  60  Wsm.  363, 

S.  Note:  19  Ann.  Gas.  871.         '    62  N.  W.  968,  36  A.  S.  B.  660. 

S.  State  V.  Beeves,  97  Ho.  668,  10 
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.  jvQtpf  mairiagia^  must'  poiat  80  {dainly  to  the  Iratk  of  her  testimony 
ai^  be  of  such  probative  force  as  to  equal  the  testimony  of  a  dis- 
intAt^ted  witnesa*  It  has  been  held  that  the  necessity  of  corrobora- 
tive evidence  ia  not  confined  to  the  mere  proof  of  the  illicit  intercourse, 
but  extends  to  proof  of  other  material  facts,  such  as  the  ille^timacy  of 
the  child,  the  regular  and  frequent  visits  of  the  defendant  to  the 
female,  his  being  alone  with  her  at  late  hours  of  the  night,  and  his 
oonfeesiopfl  made  to  others  on  the  subjeist.^^  Statements  of  the  de- 
fendant himself  are  admiauble  to  corroborate  the  testiinony  of  the 
prosecutrix.^'  Likewise,  his  forfeiting  the  bond  and  fleeing  from  the 
county  after  his  arrest  may  be  considered,  in  oonrobcn^tion-  of  the 
tfetimony  of  the  victim,  to  support  a  conviction.''  But  evidence  of 
pj^eparations  for  morria^  is  not  admissible  as  corroborative  eridence 
of  the  promise  to  marry  imless  the  defendant  was  presffiit  or  had 
knowledge  of  such  preparations.'*  So  also,  mea:e  {nroof  that  the  de- 
fendant had  opportunify  to  have  sexual  int^course,  or  employ  seduo- 
tive  acts,  does  not  constitute  corroborative  evidence  of  the  fact." 
Moreover,  where  the  statute  provides  that  no  indictment  shall  be  had 
on  the  uncorroborated  testimony  of  the  woman,  an  indictment  cannot 
be  sustained  merely  by  showing  t^at  witaeBses  oUier  than  the  woman 
were  before  the  grand  jury.'^  A  prosemtrix  who  has  testiHed  on 
cross-examination  that  during  the  time  when  tiie  alleged  illicit  relar 
■tions  listed  she  was  not  receiving  attentions  from  other  men  may  be 
impeached  by  evidence  tiiat  she  was  reoeiving  sach  attentions  at  the 
time,  at  least  if  such  evidence  also  tends  to  weaken  the  corroboration 
of  the  prosecutrix  found  in  evidence  of  attentions  by  the  accused." 
Where  the  language  of  the  statute  concerning  the  corroborative  evi- 
dence required  that  Uie  testimony  of  tiie  prosecutrix  "be  corroborated 
by  other  evidence  tending  to  connect  the  defendant  with  the  commis- 
fn<m  of  the  offense,"  it  was  held  that  the  court  was  justified  in  modify- 
ing a  requested  instruction,  "that  this  corroborating  evidence  should 
be  of  a  chariEicter  that  goes  directly  to  the  commission  of  the  offense," 
by  striking  out  "to  the  commission  of"  and  inserting  "to  strengthen 
and  corroborate  the  testimony  of  the  injured  person,  and  to  point 
out  the  defendant  as  having  committed"  tiie  offense." 

g.  Russell  V.  State,  77  Neb.  619,  UO  N.  E.  7U,  Ann.  Caa.  1915G  135  and 
N.  W.  380, 15  Ann.  Cas.  223.  note. 

10.  Andre  v.  State,  6  la.  389,  68     14.  Note:  87  Am.  Dee.  410. 

Am.  Dec.  708  and  note.  15.  Allen  v.  State,  162  Ala.  74>  50 

11.  Stete  V.  Hughes,  108  la.  126,  76  So.  279,  19  Ann.  Caa.  867  and  note. 
N.  W.  520,  68  A.  S.  R.  288.  16.  State  v.  Holter,  32  S.  D.  43, 142 

Note:  19  Ann.  Caa.  871.  N.  W.  667,  Ann.  Cas.  1916A  193,  46 

12.  Thorp  v.  State,  59  Tex.  Grim.  L.R.A.(N.S.)  376. 

517,  129  S.  W.  607,  29  LJt.A.(N.S.)  17.  Andre  t.  State,  5  la.  389,  68 
421.  Am.  Dec.  708  and  note. 

13.  Hay  v.  State,  178  Ind.  478,  98 
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64.  AdnoaslOttB  '*!  Defendafet. — In  prdeooatiotis  for  sedmtaon;  de«^ 
luvtions  «f  ttt«  defeodAit  te&^ng -to  adtttH  that  fae  wbb  tb«  fftfti^ 
of  the  wdmott^        may  bft  offer^  in  evidence  as  adtnisiamn  ogalnrt 

interest.*'  For  example,  evidence  that  the  defendant,  though  en- 
gaged Ui  marrf  cmotber,  iras  paving  his  addresses  to  the  pl^dAedutfix 
as  a  suiter,  and  'stated  that  he  '*was  going  to  stiow  her  a  hot  time,*^ 
and,  about  the  time  of  the  alleged  seduction,  also  stated  that  he  was 
going  to  her  home  for  sexual  inteitsourse,  is  admissible  in  corrobora- 
tion of  the  prosecutrix,  and  in  rebuttal  when  the  alleged  seduction 
has  been  denied."  So  also,  a  voluntary  plea  of  guilty,  tendered  by 
the  accused  on  his  prelimin^z^  jax^uz^iuatipa,^3  such  a  confession  of 
guilt  as  may  be  submitted'  to  iite  Jhry  wpon  tiie  trial,  in  connection 
with  .hjs  confessions  made  to  others  and  the  circumstances  surround- 
ing  tile  case,  as  tending  to  establish  the  corpus  ilelicti.'™  A  sufficient 
predicate  for  the  admission  of  a  confession,  made  to  a  witness  by  the 
defendant,  in  a  prosecution  for  seduction,  laid,  Euid  the  confession 
is  admissible  in  evidence,  where  it  is  shown  that  the  witness,  a  brother 
of  the  prosecutrix,  went  to  a  field,  where  the  defendant  was  at  work, 
and  bad  a  conv^jj^ttifsnrwith^i^pi,  p^wfai^  njs  thtr^  person  was  pres- 
ent; that  at  the  u'me^^  had  no  weapon  with  him,  inade  no  threats, 
and  held  out  no  promises,  or  inducement  to  the  d«fendBnt,  and  that 
he  did  not  say  that  it  would  be  better  for  the  defendant  .to  tell  all 
about  it.* 

65.  Letters. — Criminative  letters  written  by  the  defendant,  in  a 
prosecution  for  seduction,  to  the  prosecutrix,  after  the  date  of  the 
alleged  seduction,  are  admissible  in  evidence,  where  the  handwrit- 
ing has  been  proved,  an^  the  genuineness  of  the  letters  4a  not.d^nied.- 
Thiis,  a  letter  written  by  the  defendant  to  his  wife,  but  not  in 
the  custody  or  control  of  either  of  them,  or  any  representative  of 
them,  but  in  the  custody  and  control  of  the  prosecuting  witness,  is 
competent  evidence  against  the  defendant,  even  though  a  statute  pro- 
hibits a  husband  and  wife  from  testifying  to  any  communication  by 
one  to  the  ottier  during  marriage.*  If  the  letter  has  been  destroyed, 
the  testimony  of  the  prosecutrix  that  she  received  a  letter  from  the 
defendant,  in  which  he  said  something  about  marrying  her,  ia  ad- 
missible, although  she  herself  destroyed  the  letter,  if  it  is  not  shown 
that  she  had  any  wrong  motive  in  doing  so>  But  a  proper  foundar 
tion  must  be  laid  for  such  secondary  evidence.*  Moreover,  letters 
and  post  cards  identified  only  by  the  testimony  of  the  prosecutrix  are 

18.  Note:  6  British  Rul.  Cas.  858.        2.  Bracken  v.  State,  111  Ala.  68,  20 

19.  State  V.  Hughes,  106  la.  126,  76  So.  636,  56  A.  S.  B.  23. 

N.  W.  520.  68  A.  S.  R.  288.  3.  State  v.  Bnfflngton,  20  Kan.  599, 

20.  People  v.  Gould,  70  Mich.  240,  27  Am.  Rep.  193. 

38  N.  W.  232,  14  A.  S.  R.  493.  4.  Bracken  v.  State,  111  Ala.  68,  20 

1.  Bracken  v.  State,  111  Ala.  68,  20  So.  636.  56  A.  S.  R.  23. 


So.  636,  56  A.  S.  R.  23. 


6.  Note:  6  British  Rul.  Cas.  859. 
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not  admioible  in  evidanoe  for  the  purpose  of  coirobocating  her  own 
testimony.  II  h«r  testimony  were  eliminated,  the  letten  would  have 
to  be  lejeoted  also.  An  aooomplice  cannot  ooRobonite  heiaelf  .* 

a.  Bma  V.  Stat^  101  AA.  46,  m  note:  State  Wallae^  79  Ox*,  m 
8.  W.       49  L^a!A.(N^)  U08  and  164  Fa«L  4S0»  T>1iA19f(n)  467. 


See  Aaunoue  ax9  BirasBr,  toL  2,  p.  648;  Hohioids,  vd.  18,  p.  8Ul 


SEPARATE  PROPERTY  OF  MARRIED 


SELF-DEFENSE 


SELF-INCRIMINATION 


Bee  CBoaxiL  Law,  toL  8,  p.  77;  Wmossm 


WOMEN 


See  HusBAjm  axo  Wm,  voL  13,  pp.  113^  1147. 
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1.  Scope  of  Artiele 

S.  Nature  and  Chozoater  of  Wiit 

8.  Pmpose  of  Writ 

4.  Jarisdietion  Generally 

5.  Instances  of  Use  of  Bemedj 

6.  Corporate  Hatters 

7.  BmdB  and  liability  Therennder 
8L  liability  for  Damages 


1.  Scope  of  Article. — ^It  is  the  purpose  of  fhis  article  to  cover  the 
taking  and  keeping  in  legal  custody  of  property  as  subject  to  conflict* 
ing  claims  of  ownership,  liens  or  other  ^cial  rights,  in  order  to  pre- 
serve it  during  litigation.  It  is  also  within  its  scope  to  consider  the 
matter  of  taking  and  disposing  of  the  property  of  defendants  in  civil 
cases,  for  the  purpose  of  compelling  them  to  appear  and  answer  or 
perform  some  other  act  or  to  enforce  the  judgment  Questions,  how- 
ever, relating  to  the  property  subject  to  attachment,  the  making  of 
the  levy  by  the  officer  and  the  like  are  treated  elsewhere.'  This  is 
also  true  of  the  subject  generally  of  ihe  seizure  of  a  debt  owing  by  a 
third  person,*  the  remedy  or  process  of  execution,'  and  in  its  general 
aspects  the  property  which  a  creditor  may  seize  in  satisfaction  of  his 
debt.*  Questions  relating  generally  to  the  placing  of  property  in  the 
custody  of  receivers  are  likewise  treated  under  tiie  appropriate  title.* 

2.  Nature  and  Character  of  Writ — The  writ  of  sequestration  is 
said  to  have  been  introduced  as  a  process  in  chancery  proceedings  by 
Sir  Nicholas  Bacon,  in  the  reign  of  Elizabeth,  and  to  have  been 
brought  into  the  United  States  with  the  chancery  system  of  England.* 
The  remedy  has  been  ^ken  of  as  more  effectual  than  an  execution  at 
law,  and  as  binding  from  the  time  of  awarding  the  conunission,  and 

1.  See  Attachment,  vol.  2,  p.  797     4.  See  Lew  and  Skizurb,  vol,  17,  p. 


2.  See  Gabnishment,  vol.  12,  p.  771     6.  See  Receivbrs,  vol.  23,  p.  1. 
seq.  6.  Muining  t.  Mercantile  Secnritiea 

3.  See  EXEODTIONS,  vol.  10,  p.  12U  Co.,  242  III  684,  00  N.  £.  238,  30 
seq,  L.R.A.(N.S.}  725. 
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not  from  the  time  of  executing  it^  The  writ  also  rung  against  the 
property  of  a  contumacious  defendant,  and  is  a  proceeding  in  rem, 
whUe  a  contempt  proceeding  is  against  the  person  of  such  defendant, 
and  is  in  personam.  The  chancery  practice  of  England  provided  for 
these  two  methods  of  enforcing  a  decree,  and  the  fact  tiiat  an  appeal 
had  been  prosecuted->ia  contempt  proceiedu>g^,  .^ich  was  afterwards 
abandoned,  did  not  i)revent  a  resort  to  the  writ  of  sequestration,  to 
enforce  obedience  to  an  order  of  the  court.^  Under  the  authority  of 
the  writ,  the  sequestrators  may  enter  into  possession  of  real  estate  in 
the  occupation  of  the  disobedient  person,  and  may  also  enter  into  the 
receipt  of  the  rents  of  such  estates  as  are  in  occupation  of  tenants. 
On  entering  into  the  real  estate,  ihey  should  serve  the  tenants  in  pos- 
session with  a  notice  to  attorn  to  pay  their  rents  to  Uiem  and  if  the 
tenants  refuse  to  attorn,  the  proper  course  is  to  obtain  on  notice  to  the 
tenants  an  order  to  attorn  and  pay  the  rents.®  The  process  is,  how- 
over,  an  auxiliary  one  and  does  not  affect  a  judgment  on  the  merits, 
even  when  erroneously  ^sued.'*  In  some  cas6s  remedy  by  sequestrar 
tion  has  been  provided  by  legislative  enactment.^^  Where  thus  con- 
ferred, the  right  is  regarded  as  a  substantial  one  and  aa  forming  a 
part  of  the  contract  rights  of  a  creditor.  Therefore  a  subsequent 
enactment,  which  takes  away  part  of  the  rights  conferred  by  a  prior 
statute,  does  not  affect  those  existing  when  the  later  act  was  passed, 
and,  in  so  far  as  it  attempts  to  do  so,  it  is  regarded  as  unconstitutional, 
as, being  an  impairment  of  the  obligation  of  a  contrf^ct..  So  where 
by.  an  act  in  force  at  the  time  of  entering  into  a  contract,  a  creditor 
of  a  company  after  having  obtained  judgment,  and  after  a  return  of 
nulla  bona  to  an  execution  issued  thereon,  was  entitled  to  have  the 
tolls,  rents,  issues,  and  profits  of  the  company,  together  with  all  its 
rights  and  (n^its,  sequestered  and  applied  to  the  payment  of  his  claim 
ratably  with  the  claims  of  others,  it  was  held  that  the  right  was  an  ab- 
solute one  which  was  not  affected  by  a  subsequent  statute,  making  a 
corporation's  property  liable  only  in  cases  of  mismanagement,  misap- 
pUcation  of  funds  or  wilful  delay  in  discharging  its  legal  liabilities." 
This  writ,  it  has  been  said,  is  similar  to  the  writ  of  levari  facias  at 
common  law,**  and  statutory  sequeslaration  in  some  jurisdictions  is 
said  to  resemble  the  writ  of  replevin.** 

7.  Wood  V.  Price,  79  N.  J.  Eq.  620,  373,  56  S.  W.  660,  77  A.  S.  R.  891, 
81  Atl.  983,  Ann.  Cas.  1913A  1210,  38  49  L.H.A.  773. 

L.RA.(N.S.)  772.  Note:  24  Eng.  Rul.  Cas.  40. 

8.  Manning  v.  Mercantile  Socuritiea  11.  Susquehanna  Canal  Co.  v.  Bon- 
Co.,  242  111.  584,  90  N.  E.  238,  30  ham,  9  Watts  &  S.  (Pa.)  27,  42  Am. 
L.R.A.(N.S.)  725.  Dec.  315.  „.    ^     ,  ^  „ 

9.  Wood  V.  Price,  79  N.  J.  Eq.  620,     12.  Penrose  v.  Ene  Canal  Co.,  66 
81  Atl.  983,  Ann.  Caa.  1913A  1210,  38  Pa.  St.  46,  93  Am.  Deo.  778. 
L.R.A.(N.S.)  772.  13.  Note :  1  L-EJl.  788. 

10.  Viekery  v.  Crawford,  93  Tex.     14.  Vickery  v.  Crawford,  93  Ter, 
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3.  Purpose  of  Writ. — In  England  prior  to  the  Judicature  Acts 
sequestration  was  the  usual  remedy  to  enforce  an  order  (not  being  a 
merely  restraining  ord^r)  of  the  court  of  chancery.  It  covered  the 
persona}  estate,  and  the  court  would  direct  a  sale  to  enforce  a  duty 
imposed  by  an  order  or  decree,  e.  g.,  to  pay  money  into  court.  It  also 
covered  the  rents  and  profits  of  the  real  estate,  but  not  the  land.**  The 
writ  has  been  employed  in  ihia  country  both  by  the  federal  and  state 
courts  having  chancery  jurisdiction.  It  is  used  as  a  mesne  process 
of  attachment  to  create  a  lien  on  property  of  every  description,  or 
against  a  person  in  contempt,  and  also  as  a  judicial  writ,  res^nbling 
an  execution  at  law,  to  secure  performance  of  a  decree,'*  and  to  pre- 
serve the  property  pending  suit."  Its  office  is  to  furnish  a  i^medy 
by  which  property  is  taken  possession  of  by  a  court  of  chancery,  in 
order  to  enforce  obedience  to  a  decree,  and  while  it  has  almost  gone 
out  of  use  since  the  courts  of  chancery  have  power  to  issue  executions 
against  real  estate  to  enforce  the  payment  of  chancery  decrees,  it 
has  not  been  abolished  or  prohibited,  and  may  be  resorted  to  whenever 
it  is  deemed  necessary.'*  Under  it  chattels  may  be  taken  into  posses- 
sion and  with  permission  of  the  court  may  be  sold  and  the  lands 
received  and  held,  the  rents  and  profits  collected  by  the  seques^tors 
and  applied  or  allowed  to  accumulate  or  otherwise  disposed  of  as  the 
court  may  direct.'* 

4.  Jurisdiction  Generally. — ^The  sequestration  of  property,  the  sub- 
ject matter  of  a  suit  in  equity,  that  it  may  be  preserved  in  its  integrity, 
pending  the  making  of  future  orders  in  reference  to  it,  or  pending 
the  suit,  is  within  the  inherent  jurisdiction  of  the  court  The  pro- 
ceeding is  in  rem,  drawing  the  property  into  the  custody  and  control 
of  the  court,  and  binds  the  property,  though  there  may  not  be  juris- 
diction of  all  the  persons  having  rights  or  interests  therein.*"  The 
court  throng  this  writ  may  lay  hold  of  property  of  every  descrip- 
tion, anywhere  within  its  jurisdiction.*  And  the  pendency  of  an 
appeal  from  an  order  committing  officers  of  a  corporation  for  con- 
tempt in  disobeying  an  order  directing  them  to  turn  over  the  corporate 
books  to  a  receiver  will  not  prevent  Uie  trial  court  from  sequestering 
the  corporate  property.*  In  the  case  of  an  application  for  leave  to 
issue  a  sequestration  for  nonpayment  of  costs  the  court  or  judge 
should  be  satisfied  that  the  application  is  reasonable,  but  it  is  not 

373,  55  S.  W.  560,  77  A.  S.  R.  891,  49  ties  Co.,  242  111.  584,  90  N.  E.  238,  30 

L.R.A.  773.  L.R.A.(N.S.)  725. 

16.  Note:  24  Eng.  Rul.  Cas.  40.  19.  Note:  1  L.R.A.  788. 

16.  Notes:  1  L.R.A.  788;  24  Eng>.  20.  Steele  v.  Walker,  115  Ala.  486, 


17.  Vickery  v.  Crawford,  93  Tex.     1.  Note:  1  L.RJi..  788. 
373,  55  S.  W.  560,  77  A  S.  R.  891,  49     2.  Maiming  t.  Mercantile  Seeuritieft 
L.R.A.  773.  Co.,  242  II).  564,  90  N.  EL  238,  30 

18.  Manning  v.  Mercantile  Seenri-  L.R.A.(N.S.)  725. 

B.C.L.V0LXXIV.— 60.  785 


Rul.  Cas.  40. 


21  So.  942,  67  A.  S.  R.  62. 
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jieoesBary  to  point  to  any  particular  property  whidi  may  be  made 
available.  And  when  the  court  or  judge  to  whom  the  application  is 
made  has  exercised  a  discretion  and  made  an  order,  that  order  ought 
not  to  be  interfered  with  by  a  superior  court  unless  it  is  shown  that 
there  has  been  an  improper  exercise  of  the  discretion  or  some  miscar^ 
riage  of  justice.' 

5.  Instances  of  Use  of  Remedy^ — ^The  writ  may  be  used  to  enforce 
the  personal  liability  of  an  executor  or  administrator,  when  a  devas- 
tavit has  been  committed,  and  to  appropriate  the  rents  of  realty  to 
pay  legacies  or  debts  charged  on  the  real  estate,  when  there  is  a 
deficiency  without  such  rents.*  And  where  the  litigation  involves 
conflicting  claims  with  respect  to  the  ownership  of  land,  which  derives 
its  chief  value  from  the  timber  on  it,  and  the  probability  is  that  it 
will  be  denuded  of  such  timber  if  allowed  to  remain  or  to  go  into  the 
possession  of  either  of  the  claimants,  sequestration  of  such  land  has 
been  held  proper.'  So  if  a  tenant,  in  proceedings  in  the  exercise  of 
the  power  of  eminent  domain,  is  awarded  the  full  value  of  his  lease- 
hold interest  to  the  end  of  his  lease,  and  the  payment  of  the  award 
to  the  tenant  may  leave  the  landlord,  on  account  of  the  insolvency 
of  the  tenant,  without  remedy  to  collect  the  rent  which  will  accrue 
on  the  lease,  a  court  of  equity  may  interpose  and  appropriate  so  much 
of  the  award  as  may  be  necessary  to  satisfy  the  demands  of  the  land- 
lord.* This  remedy  has  also  been  used  to  enforce  the  payment  of 
alimony  where  the  defendant  refused  to  pay  it,  although  he  had  an 
estate  and  had  been  committed  to  jail  for  such  refxisal,'  Again,  in 
the  case  of  the  consignee  of  goods,  it  is  held  that  he  is  the  owner 
thereof  until  the  contrary  appears,  and  may  maintain  an  action  and 
sequestration  against  the  carrier  or  his  agent  for  their  recovery.  And 
if,  on  the  arrival  of  goods  at  the  place  of  delivery,  the  carrier  fails  to 
deliver  them,  and  leaves  wiUi  an  f^parent  intention  to  carry  them  to 
another  place,  the  consignee  is  entitled  to  resort  to  suit  and  sequestra- 
tion to  compel  the  delivery  of  the  goods.^  Similarly  a  chose  in  action 
is  subject  to  the  process  of  sequestration  to  compel  the  payment  of 
money  under  a  decree  of  chancery,"  So  where  this  remedy  is  given 
it  has  been  held  that  it  applies  to  a.draft  issued  by  the  authority  of 
the  United  States  and  payable  at  its  subtreasury,  although  the  payee 
oannot  be  personally  served  with  process  within  the  state,  if  the  dnift 

3.  Hulbert  t.  Cathcart,  [1896J  A.  L.R.A.  839. 

C.  470,  75  L.  T.  K.  S.  302,  65  L.  J.  7.  Manning  v.  Mercantile  Securities 

Q.  B.  644,  24  Eng.  Rul.  Caa.  33  and  Co.,  242  lU.  584,  90  N.  E.  238,  30 

note.  L.R.A.(N.S.)  725. 

4.  Note:  24  Eng.  Rul.  Caa.  41.  8.  Sonia  Cotton  Oil  Co.  v.  The  Red 
6.  Benton's  Successdon.  106  La.  494,  River,  106  La.  42,  30  So.  303,  87  A.  S. 

31  So.  123,  59  L.R.A.  135.  R.  293. 

6.  Stubbings  v.  Evanston,  136  HI  9.  Grew  v.  Breed,  12  Uetc.  (Man.) 
37,  26  N.  E.  677,  29  A  S.  R.  300, 11  363,  46  Am.  Deo.  687. 
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is  in  the  possession  of  a  person  in  the  state  on  whom  process  is  served'* 
In  this  connection,  however,  it  has  been  declared  that  the  mode  in 
which  sequestration  may  be  made  effective  in  respect  of  chosea  in 
action  may  be  a  question  requiring  much  consideration,  and  that  in  a 
dear  and  simple  case,  it  may  be  by  order  only,  or  a  voluntary  pay- 
ment may  be  protected,  while  in  other  cases  it  may  be  necessary  to 
resort  to  an  action  or  suit,  under  the  direction  of  the  court 

6.  Corporate  Katters. — ^Where  a  court  possesses  chancery  jurisdic- 
tion coextensive  with  that  exercised  by  Uie  court  of  chancery  of  -Eng- 
land, it  may  render  a  decree  against  a  corporation,  and  enforce  it 
by  sequestration,  or  other  form  of  process  necessary  to  carry  the  decree 
into  execution.^*  And  the  securing,  by  such  writ,  of  the  books  and 
property  of  a  corporation  pending  an  appeal  by  its  officers  from  an 
order  adjudging  them  in  contempt  for  refusing  to  turn  them  over  to 
a  receiver  does  not  deprive  the  officers  of  any  of  their  constitutional 
property  rights.'*  In  some  cases  rights  of  creditors  of  corporations 
have  also  been  protected  by  a  statute  providing  for  sequestration  where 
the  franchises,  corporate  rights,  and  property  are  necessary  to  the 
existence  and  maintenance  of  the  public  object  for  which  they  were 
created  and,  therefore,  cannot  be  taken  from  them  by  execution  and 
sold  by  a  creditor,  because  to  permit  the  latter  course  would  tend  to 
defeat  the  whole  object  of  the  charter  by  taking  the  improvements  out 
of  the  hands  of  the  corporation  and  destroying  their  use  and  beneiit.'* 
So  it  has  been  held  that  a  railroad  company's  lands  are  exempt  from 
levy  and  sale  under  judgments  against  it,  when  the  lands  are  appro- 
priated to  corporate  objects,  and  are  necessary  for  the  full  enjoyment 
and  exercise  of  any  franchise  of  the  company,  wheUier  the  lands  are 
acquired  by  purchase,  or  by  the  exercise  of  the  power  of  eminent 
domain,  and  that  sequestration  is  the  only  remedy.'* 

7.  Bonds  and  Liability  Thereunder. — A  statute,  providing  for  the 
giving  of  a  bond  in  sequestration  proceedings  and  that  the  sum  in 
which  the  party  shall  give  bond  with  sufficient  surety  or  sureties 
shall  be  indorsed  on  the  writ  in  words  at  length,  has  been  held  to  be 
for  the  benefit  of  the  person  against  whom  the  writ  is  directed  and, 
if  the  writ  is  not  indorsed  until  an  application  is  made  by  such  per- 
son to  set  it  aside,  it  will  be  regarded  as  voidable  merely  and  not 

10.  McCann  t.  Randall,  147  Mass.  13.  Manning  t.  Mercantile  Secari- 
81,  17  N.  E.  76,  9  A.  S.  R.  666.  ties  Co.,  242  III.  584,  90  N.  E.  238,  30 

11.  Grow  V.  Breed,  12  Mete.  (Mass.)  £xR.A.(N.S.)  725. 

363,  46  Am.  Dec.  687.  ,  14.  Susquehanna  Canal  Co.  t.  Bon- 
Note:  1  ]j.R.A.  788.  ham,  9  Watts  &  S.  (Pa.)  27,  42  Am. 

12.  Jones  v.  Boston  Mill  Corp.,  4  Dec.  315;  Plymouth  B.  Co.  v.  Colwell, 
Pick.  (Mass.)  507,  16  Am.  Dec.  358;  39  Pa.  St.  337,  80  Am.  Dec.  526. 
Grew  V.  Breed,  12  Mete.  (Mass.)  363,  16.  Plymouth  R.  Co.  v.  Colwell,  39 
46  Am.  Dec.  687.  Pa.  8t  337,  SO  Am.  Dee.  626. 


Note:  24  Eng.  Rol.  Cas.  41. 
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wholly  void.'*  But  where  the  ri^'t  to  bond  property  sequestered  is 
given  only  to  the  parties  to  the  action,  first  to  the  defendant,  and 
if  he  neglects  to  exercise  the  privilege  within  a  certain  time  after  the 
seizure,  then  to  the  plaintiff,  an  order  of  the  cleric  authorizing  inter- 
veners to  bond  the  property  is  without  warrant  or  authority  of  law, 
and  is  therefore  wiliiout  any  legal  effect;  and  it  is  the  duty  of  the 
judge  to  disregard  the  action  of  the  clerk,  and  to  grant  an  order  to 
bond  in  favor  of  the  plaintiffs,  the  parties  legally  entitled  to  it."  The 
judgment  in  u  sequestration  action  is  binding  on  the  sureties  on  the 
sequestration  bond  as  to  the  ownership  of  the  property,  where  the  un- 
dertaking of  the  sureties  is  that  they  will  pay  the  damages  if  the 
sequestration  should  in  that  suit  be  decreed  to  have  been  unlawfully 
issued.  But  it  is  not  condusiTe  as  to  the  rights  of  the  parties  and  the 
amount  of  damages,  where  it  appears  from  the  opinion  of  the  court 
in  the  original  action  that  judgment  was  affirmed  in  favor  of  the 
defendant  therein,  on  the  ground  that  the  courts  will  not  lend  their 
aid  in  the  enforcement  of  contracts  reprobated  by  the  law.  And  the 
sureties  have  a  right,  when  sued  on  the  bond,  to  prove  that  the  seques- 
tration was  invalid  and  illegal,  and  that  the  property  sequestered  does 
not  belong  to  the  defendfmt  in  the  sequestration  suit.^^ 

8.  Liability  for  Damag^es. — ^Although  the  owner  of  personal  prop- 
erty, taken  under  a  writ  of  sequestration  against  another,  is  given  a 
statutory  remedy  by  which  he  may  regain  possession  and  establish 
his  ownership,  and  may  also  intervene  in  the  sequestration  suit  and 
have  his  rights  adjudicated,  these  rights  do  not  deprive  him  of  any 
remedy  giv^'by  law  to  the  owners  of  property  for  the  conversion  of 
their  goods.  So  a  sheriff  who,  by  virtue  of  a  writ  of  sequestration, 
seizes  specified -property  named  in  the  writ,  the  property  at  the  time 
being  owned  by,  and  in  the  possession  of,  a  stranger  to  the  writ,  is  not 
protected  by  the  process  in  a  suit  against  him  by  the  owner  to  recover 
damages  for  such  seizure.^*  And  a  plaintiff  who  exercises  his  law- 
ful right  to  obtain  this  writ  is  usually  liable,  if  he  fails  in  the  suit, 
only  for  the  actual  damages  caused  thereby.  Exemplary  damages, 
however,  may  be  allowed  for  a  malidous  abuse  of  the  prooess.'" 

18.  Wood  V.  Price,  79  N.  J.  Eq.  620,  18.  Note:  40  L.B.A.(N.S.)  745. 

81  Atl.  983,  Ann.  Cas.  1913A  1210,  38  19.  Viekery  t.  Crawford*  93  Tex. 

L.R.A.(N.S.)  772.  373,  65  S.  W.  560,  77  A.  S.  R.  891,  49 

17.  Clapp  V.  Phelps  &  Co.,  19  La.  LJt.A.  773. 

Ann.  461, 92  Am.  Dee.  646.  20.  Note:  24  Eng.  RoL  Gas.  40. 
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L  IimtCHJVCTORT 

1.  Scope  of  Article. — As  is  apparent  from  the  foregoing  analysis, 
this  article  is  intended  to  include  a  discussion  of  the  general  principles 
relating  to  set-o£F,  recoupment,  and  counterclaim,  when  suuh  remedies 
are  available  and  the  manner  of  making  them  effective.  No  attempt 
is  made  to  apply  these  general  prindiples  exhaustively  in  so  far  as 
such  application  is  necessarily  involved  in  the  treatment  of  specific 
articles  in  this  work,  as,  for  instance,  the  right  of  set-ofT  between  a 
bank  and  ita  depositors,  ^  the  set-off  of  one  judgment  against  an- 
other.* and  set-off  In  bankruptcy  '  and  insolvency  proceedings.* 

2.  Set-off  Defined. — In  its  broadest  sense  set-off  is  the  discharge 
or  reduction  of  one  demand  by  an  opposite  one,'  and  it  has  frequently 
been  defined  as  a  cross  claim,  for  which  an  action  might  be  main- 
tained against  the  plaintiff,*  or  as  a  counter  demand  which  a  defend- 
ant holds  against  a  plaintiff,  arising  out  of  a  transaction  extrinsic  to 
the  plaintiff's  cause  of  action.'  A  definition  which  is  perhaps  more 
comprehensive  and  more  accurate  than  thoee  just  given  is  that  set- 
off, both  at  law  and  in  equity,  must  be  understood  as  that  right  which 
exists  between  two  parties,  each  of  whom,  under  an  independent  con- 
tract, owes  an  ascertained  amount  to  the  other,  to  set  off  their  respec- 
tive debts  by  way  of  mutual  deduction,  so  that,  in  any  action  brought 
for  the  larger  debt,  the  residue  only,  after  such  deduction,  shall  be 
recovered.^  A  set-off  has  also  been  defined  as  a  mode  of  defense 
whereby  the  defendant  acknowledges  the  justice  of  the  plaintiff's 
demand,  on  the  one  hand,  but,  on  the  other,  sets  up  a  demand  of  his 
own  to  counterbalance  it,  either  in  whole  or  in  part.*  But  while  this 
definition  was  quite  accurate  prior  to  the  reformed  procedure  it  is 
not  so  under  i'>uch  procedure  wh^  a  defendant  is  permitted  to  plead 
both  general  denial  and  a  set-off  in  the  same  aotion.^*  While  a  set-off 

1.  See  Banks,  vol.  3,  p.  688.  Notes:  10  L.R.A.  378;  Ann.  Cas. 

2.  See  JuDOicsirrs,  vol.  15,  p.  820  et  ldl4B  UQ. 

seq.  7.  Merchants    Heat,    etc.,    Co.  v. 

3.  See  Bahkbuptct,  voL  3,  p.  252  et  Clow,  204  U.  S.  286,  27  S.  Ct.  2C5, 
seq.  51  U.  S.  (L.  ed.)  488;  Folsom  v.  Car- 

4.  See  Insolvbkot,  voL  1^  p.  655  li,  6  Minn.  420,  80  Am.  Deo.  456;  Ray- 
et  seq.  mond  v.  State,  54  Miss.  562,  28  Am. 

5.  Auten  v.  United  States  National  Rep.  382;  Krausse  t.  Greenfield,  61 
Bank,  174  U.  S.  125, 19  S.  Ct.  628,  43  Ore,  502,  123  Pac.  392,  Ann.  Cas. 
U.  S.  (L.  ed.)  920.  1914B  115  and  note;  Davenport  v. 

6.  Ansley  t.  Piedmont  Bank,  113  Hubbard,  46  Vt.  200, 14  Am.  Rep.  620. 
Ala.  467,  21  So.  59,  59  A.  S.  R.  122;  Note:  17  Ann.  Cas.  425. 

Annan  v.  Houck,  4  Gill  (Md.)  325,  45  '   8.  Seammon  v.  Kimball,  92  U.  S. 

Am.  Dec.  133;  Brady  v.  Hill,  1  Mo.  362,  23  U.  S.  (L.  ed.)  485. 

315,  13  Am.  Dec.  503;  Fuller  v.  Steig-  9.  Steek  v.  Colorado  Fuel,  etc,  Ca, 

litz,  27  Oliio  St.  355,  22  Am.  Rep.  312;  142  N.  Y.  236,  37  N.  E.  1,  26  T»R,A 

Davenport  v.  Hubbard,  46  Vt  200,  14  67. 

Am.  Rep.  620.  10.  See  infra,  par.  89. 
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ia  not  technically  a  mere  matter  of  defense,**  in  a  certain  sense  it 
is  of  a  defensive  nature.  Thus  in  an  action  by  an  assignee  of  a  claim 
it  is  available  only  to  the  extent  of  defeating  the  plaintiff's  claim,  in 
part  or  entirely,  and  cannot  be  th«  basis  of  a  judgment  against  the 
assignee.**  It  is  frequently  etaased  as  a  defense  in  tibe  various  codes.** 

3.  Recoupment  and  Reconventien  Defined. — Kecoupment  is  as 
ancient  as  the  common  law,**  and  is  in  the  nature  of  a  common  law 
defense.**  The  tern  "recoupment"  is  of  French  origin,  and  signifies 
cutting  again,  or  cutting  ba<^,**  and,  as  a  defense,  means  the  keep- 
ing  back  and  stopping  some^ing  which  is  due.*^  At  common  law 
it  is  the  right  of  the  defendant,  in  the  ^ame  action,  to  claim  damages 
from  the  plaintiff,  either  because  he  has  not  complied  with  some  cross 
obligation  of  the  contract  on  which  he  sues,  or  because  he  has  violated 
some  duty  which  the  law  imposed  on  him  in  the  making  or  perform- 
ance of  that  contract.**  Recoupment  corresponds  with  the  reconven- 
tion of  the  civil  law,  in  which  the  defendant  was  permitted  to  exhibit 
his  claim  against  the  plaintiff,  provided  it  arose  out  of  or  was  inci- 
dental to  the  plaintiff's  cause  of  action.**  As  used  at  the  present  lime, 
reconvention  means  a  cross  demand; the  term  "demand  in  recon- 
vention," in  the  civil  law,  is  equivalent  to  the  term  "counterclaim"  as 
nsed  in  code  practice,  and  to  "reconvene"  is  equivalent  to  interposing 
a  counterclaim  in  the  answer.  Such  pleading  is  denominated  a  "plea 
of  reconvention."  * 

4.  Counterclaim  Defined. — Counterclaim  was  not  known  to  the 
common  law,*  but  is  a  code  term,  and  very  closely  corresponds  to  the 


11.  Stadler  t.  Helena  First  Nat.  16.  Bavenport  t.  Hubbard,  46  Tt. 
Bank,  22  Mont.  190,  56  Pac.  Ill,  74  200, 14  Am.  Rep.  620. 

A  S.  R.  582;  Chandler  v.  Dr^w,  6  N.  17.  Williams  v.  Neely,  134  Fed.  1,  67 

H.  469,  26  Am.  Dec.  704;  Krausae  v.  C.  C.  A.  171,  69  L.B.A.  232;  Krausse 

Greenfield,  61  Ore.  502,  123  Pao.  392,  v.  Greenfield,  61  Ore.  502,  123  Pac. 

Ann.  Cas.  1914B  115.  392,  Ann.  Cas.  1914B  U5;  Davenport 

12.  Stadler  v.  Helena  First  Nat.  v.  Hubbard,  46  Vt  200,  14  Am.  Rep. 
Bank,  22  Mont.  190,  56  Pac  111,  74  A.  620. 

S.  R.  582.   And  see  infra,  par.  93.  18.  Folsom  v.  Carli,  6  Minn.  420,  80 

13.  Stadler  t.  Helena  First  Nat.  Am.  Dec.  456;  Davenport  v.  Habbard, 
Bank,  22  Mont.  190,  56  Pao.  Ill,  74  A.  46  Vt.  200,  14  Am.  jElep.  620. 

'S.  R.  582.  Notes:  17  Ann.  Cas.  425;  Ann.  Cas. 

14.  State  V.  Arkansas  Brick,  etc.,  1914B  119. 

Co.,  98  Ark.  125,  135  S.  W.  843,  33  And  see  infra,  par.  51. 

L.R.A.(N.S.)  376  and  note;  Edgemoor  19.  McKnigbt  v.  Devlin,  62  N.  T. 

Iron  Co.  V.  Brown  Hoisting  Machinery  399,  11  Am.  Rep.  716. 

Co.,  6  Penn.  (Del.)  10,  62  Atl.  1054,  20.  The  Pacific  Exp.  Co.  v.  Malin, 

4  L.RA.(N.S.)  858;  Carey  v.  GaiUow,  132  U.  S.  531,  10  S.  Ct.  166,  33  U.  S. 

105  Mass.  18,  7  Am.  Rep.  494.  (L.  ed.)  450. 

Note:  40  Am.  Dec.  320.  1.  McLeod  v.  Bertsehy,  33  Wis.  176, 

15.  State  V.  Arkansas  Brick,  etc.,  14  Am.  Rep.  755. 

Co.,  98  Ark.  125,  136  S.  W.  843,  33  2.  State  v.  Arkansas  Brick,  etc.,  Co., 

L.R.A.(N.S.)  376  and  note.  98  Ark.  125, 135  S.  W.  843,  33  I*R.A. 

Note:  33  L.R.A.(N.S.}  376.  (N.S.)  376  and  note. 
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cioaa  bill  of  the  old  chancery  practice,*  though  idok  oomprehenaiye.* 
In  its  broadest  sense  a  counterclaim  is  a  cause  of  action  existing  in 
favor  of  the  defendant  against  the  plaintiff.'  It  has  also  been  defined 
as  a  daim  which,  if  established,  will  defeat  or  in  some  way  qualify  a 
judgment  to  which  the  plaintiff  is  otherwise  entitiedL*  It  is  generally 
defined  by  the  codes  as  a  cause  of  action  arising  out  of  the  contract 
or  transaction  set  forth  in  the  complaint  as  the  foundation  of  the 
plaintiff's  claim,  or  connected  with  the  subject  of  the  action ; '  or,  in 
an  action  arising  on  contract,  any  other  cause  of  action  arising  also 
on  contract,  and  existing  at  the  commencement  of  the  action.^  As 
thus  defined,  counterclaim  is  tiie  equivalent  of  set-off  and  recoupment 
combined ;  •  and  the  counterclaim  authorized  by  many  statutes  is  an 
enlargement  of  the  scope  of  set-off  and  recoupment.*'  But  the  pro- 
visions in  the  codes  of  other  states  are  not  so  broad.  Thus  in  some 
the  counterclaim  is  limited  to  claims  which  might  have  been  formerly 
interposed  as  defenses  by  way  of  recoupment,  separate  provisions  being 
made  for  the  defense  of  setroff,  and  in  these  states  the  cause  of  action 
in  favor  of  the  defendant  against  the  plaintiff  must  arise  out  of  the 
transaction  or  cause  of  action  stated  in  the  original  complaint,  and 
not  be  independent  thereof.*' 

5.  Distinctions. — Set-off  and  counterclaim  are  generally  used  inter- 
changeably, although  by  some  statutes  the  term  "set-off"  implies  a 
right  even  broader  than  counterclaim,  it  being  provided  that  any 
counterclaim  or  demand  may  be  used  as  such.  Usually,  however,  they 
are  both  defined  as  any  claim  or  demand  aii^ng  out  of  debt,  duty,  or 
contract  existing  at  the  time  of  the  commencement  of  the  action,  and 

5.  Bannerot  v.  McClure,  39  Colo.  Notes:  10  L.R.A.  379;-  Ann.  Cas. 
472,  90  Pac  70,  12  L.R.A.(N.S.)  126;  1914B  119. 

Woodruff  V.  Garner,  27  Ini  A,  89  Am.  8.  Erausse  v.  Greenfield,  61  Ore. 
Dec.  477.  602, 123  Pac.  392,  Ann.  Cas.  1914B  116 

Notes:  40  Am.  Deo.  322;  Ann.  Caa.  and  note. 
1914B  119.  9.  Folsom  y.  Carli,  6  Minn.  420,  80 

4.  Note:  Ann.  Caa.  1914B  119.  Am.  Dec.  456. 

6.  Venable  v.  Dutch,  37  Kan.  515, 15      Note:  80  Am.  Dee,  460. 

Pac.  620, 1  A.  S.  R.  260.  10.  Pacific  Exp.  Co.  v.  Malin,  132  U. 

Notes:  40  Am.  Dec  322;  89  Am.  S.  531, 10  S.  Ct.  166,  33  U.  S.  (L.  ed.) 
Dec.  482;  14  A.  S.  E.  896;  Ann.  Cas.  450;  Woodruff  v.  Gamer,  27  Ind.  4,  89 
1914B  119.  Am.  Dee,  477;  Gillespie  v.  Torrance, 

6.  Bannerot  v.  McClure,  39  Colo.  26  N..  T.  306,  82  Am.  Dec.  355; 
472,  90  Pac.  70,  12  L.R.A.(N.S.)  126;  Krauase  v.  Greenfield,  61  Ore.  502, 12? 
Venable  v.  Dutch,  37  Kan.  515, 15  Pac.  Pac.  392,  Ann.  Caa.  1914B  115. 

520,  1  A.  S.  R.  260.  And  see  infra,  Notes :  Ann.  Cas.  1913A  1079 ;  Ann. 
par.  32.  Cas.  1914B  119. 

7.  Folsom  V.  Carli,  8  Minn.  420,  80     11.  Raymond  v.  Green,  12  Neb.  2L6, 
Am.  Dec.  456;  Krausse  v.  Greenfield,  10  N.  W.  709,  41  Am.  Rep.  763. 
61  Ore.  502,  123  Pao.  392,  Ann.  Caa     Note:  89  Am.  Dec.  483. 


1914B  lis. 


And  M6  in&a,  par.  53,  64. 
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matar«d  at  the  time  of  their  offer  as  a  set-off  or  eountoHjlaam.^'  Re- 
ooupment  differs  from  set-off  mainly  in  that  the  claim  must  grow 
out  of  the  very  same  transactioa  which  famidhea  th&  plaintiff's  cause 
of  action,  and,  being  in  the  nature  of  a  claim  of  right  to  reduce 
tiie  amount  demanded,  can  be  had  only  to  an  extent  suffident  to 
satisfy  the  plaintiff's  claim.  In  other  words,  recoupment  goes  to 
the  justice  of  the  plaintiff's  claim,  and  no  afBrraative  judgment  can 
be  had  thereoDi^*  while  set-off  is  not  necessarily  confined  to  the 
justice  of  such  particular  claim,  and  an  affirmative  judgment  may 
be  had  for  any  amount  to  which  the  defendant  establishes  his  right 
over  and  above  the  amount  to  which  the  plaintiff  has  proved  he  is 
entitled."  Again,  recoupment  has  no  regard  to  wheth»  the  claim  be 
liquidated  or  unliquidated ;  it  is  not  dependent  on  any  statutory 
regulation,  but  is  controlled  by  the  principles  of  the  common  law.^* 
A  aet-off  must  arise  from  contract,  and  can  be  used  only  in  an  action 
founded  on  contract;  while  recoupment  may  spring  from  a  wrong 
provided  it  arises  out  of  the  transaetion  set  forth  in  the  petition.^' 
With  these  distinctions  in  mind  it  would  seem  that  in  a  particolar 
case  the  classification  of  the  elaim  of  a  defendant  as  a  set-off 
or  as  in  recoupment  might  be  easily  made,  but  it  is  sometimes  diffi* 
cult  to  discriminate  set-off  from  reduction  or  recoupment  The  for- 
mer bears  so  close  an  analogy  to  both  of  the  latter  and  is  often  so 
mingled  with  them  by  the  facts  of  the  case  as  to  render  it  difficult  to 
determine  in  which  form  the  opposing  demand  should  be  brought 
against  the  plaintiff's  claim.'^  In  states  where  set-off  and  coun- 
terclaim are  provided  for  by  separate  acts,  countwclaim  and  recoup- 
ment are  alike  in  the  sense  that  each  must  grow  out  of,  or  be  con- 

12.  Note:  33  L.R.A.(N.S.)  376.         Kotes:  40  Am.  Deo.  322  ;  33  L.R.A. 

13.  Ansley  t.  Bank  of  Piedmont,  (N.S.)  376. 

113  Ala.  467,  59  A.  S.  R.  122;  Bay-  And  see  infra,  par.  93. 
mond  V.  State,  54  Miss.  562,  28  Am.  16.  Raymond  v.  State,  54  Mias.  662, 
Rep.  382;  Kransse  t.  Greenfield,  61  28  Am.  Rep.  382;  Krauase  t.  Green- 
Ore.  502,  123  Pac.  392,  Ann.  Cas.  field,  61  Ore.  502,  123  Pac  392,  Ann. 
1914B  115;  Davenport  v.  Hubbard,  46  Cas.  1914B  115;  Baltimore,  etc.,  B.  Co. 
Vt.  200,  14  Am.  Bep.  620;  Baltimon,  v.  Jameson,  13  W.  Ta.  833,  31  Am. 
etc.,  B.  Co.  V.  Jameson,  13  W.  Va.  833,  Bep.  775. 

31  Am.  Rep.  775.  Note:  40  Am.  Dec.  322.    And  aee 

Notes:  40  Am.  Deo.  322;  10  L.R.A.  infra,  par.  61. 
380  ;  33  L.B.A.(N.S.)  376;  17  Aim.     16.  Raymond  t.  State,  64  Miss.  562, 
Cas.  425.  28  Am.  Bep.  382;  Baltimore,  etc.,  B. 

And  see  infra,  par.  93.  Co.  t.  Jameson,  13  W.  Ya.  8^,  31  Am. 

14.  Merchants  Heat,  etc.,  Co.  t.  Rep.  776. 

Clow,  204  T7.  S.  286,  27  S.  Ct.  285,  51     Note:  40  Am.  Dec.  322. 
U.  S.  (L.  ed.)  488;  Stecfc  t.  Colorado     And  see  infra,  par.  11. 
Fuel  &  Iron  Co.,  142  N.  T.  236,  37  N.     17.  Note:  Ann.  Cas.  1914B  119. 
E.  1,  26  L.R.A.  67 ;  Baltimore,  etc.,  B.     18.  Davenport  v.  Hubbard,  46  Tt. 
Co.  T.  Jameson,  13  W.  Va.  833, 31  Am.  200,  14  Am.  Bep.  620.  And  see  pu-. 
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neeted  with,  tiie  transaction  upon  which  the  plaintiff  suee.^*  The 
term  "recoupment"  is  often  used  as  anonymous  with  reduction, 
and  like  reduction,  it  is  of  necessity  limited  to  the  amount  of  the 
phdntifF's  claim.**  The  distinctions  betwem  ooonterclaim,  recoup- 
ment and  set-off  are  no  longer  of  much  importance  in  the  code  states, 
since  under  most  of  the  codes  hoth  set-off  and  recoupment  are  em- 
braced in  counterclaim. 1  But  Uie  defensive  character  of  the  plea 
of  recoupment  is  a  common  law  right  which  the  code  makers  could 
not  have  intended  to  abolish  or  in  any  wise  impair.  The  whole  spirit 
and  plan  of  the  codes  was  to  liberalize  the  proceduie,  and  to  extend, 
instead  of  curtailing,  remedial  rights.  Recoupment  is  important, 
even  under  t^e  code  practice,  in  that  it  is  available  as  a  defense 
although  as  an  affirmative  cause  of  action  it  may  be  barred  by  tiie 
statute  of  limitationa'  The  idea  of  set-off  is  not  the  same  as  payment. 
It  is  the  doctrine  of  bringing  into  the  presence  of  each  other  the  obli- 
gations of  A  to  B  and  of  B  to  A,  and  by  the  judicial  action  of  the 
court  making  each  obligation  extinguish  the  other.*  Bo  a  claim  pre- 
sented as  a  set-off  is  not  a  payment  within  the  meaning  of  the  rule 
relating  to  application  of  payments.* 

6.  Jurisdiction  as  Dependent  on  Amount  in  Controversy. — As  a 
counterclaim  is  in  substance  an  action  wherein  affirmative  relief  is 
sought  by  the  defendant  against  the  plaintiff,  statutes  permitting  the 
interposition  ot  oountardaims  are  construed  in  connection  with  other 
statutes  limiting  the  amount  over  which  the  court  has  jurisdiction,^ 
and  it  is  generally  held  tbat  to  entitle  a  defendant  to  be  heard  thereon 
the  cause  of  action  stated  by  him  must  be  within  the  limits  of  the 
court's  jurisdiction.  The  court  can  no  more  exceed  its  jurisdiction 
on  his  demand  than  it  can  on  the  demand  of  the  plaintiff ;  for  the 
limitation  as  to  jurisdiction  applies  to  both  parties  t6  the  action.*  In 
the  case  of  justice  courts,  with  limited  jurisdiction,  the  courts  are  prac- 
tically imiform  in  denying  the  jur^iction  of  a  counterclaim  in 
excess  of  the  amount  fixed  by  law  as  the  limit  of  their  authority. 
The  analogy  between  those  courts  and  other  courts,  with  a  like  juris- 
dictional limitation,  though  larger  in  amount^  is  real,  and  not  merely 

19.  State  V.  Arkonaas  Brick,  etc.,  (N.S.)  376.  And  see  sapra,  par,  3, 
Co.,  68  Ark.  125,  135  S.  W.  843,  33  and  infra,  par.  43. 

L.B.A.(N.S.)  376;  Folsom  v.  Carii,  6  3.  Blount  v.  Windley,  95  U.  S.  173, 
Minn.  420,  80  Am.  Dee.  456.  24 17.  S.  (L.  ed.)  424. 

20.  Davenport  v.  Hubbard,  46  Vt.  4.  Putnam  v.  Russell,  17  Vt.  54,  42 
200, 14  Am.  Rep.  620.  Am.  Dec.  478. 

1.  Kransse  t.  Greenfield,  61  Ore.  5.  Note:  Ann.  Cob.  1913D  150. 
502,  123  Pac.  392,  Ann.  Caa.  1014B  And  see  infra,  par.  9. 

116.  6.  Dureson  v.  Blaekmarr,  117  Mian. 

Notes:  89  Am.  Dee.  483  ;  33  L.EA.  206,  136  N.  W.  530,  Ann.  Cas.  1913D 

(N.S.)  376;  Ann.  Cas.  1914B  119.  158. 

2.  State  V.  Ai^ansas  Brick,  etc.,  Co.,  Note:  89  Am.  Dec  486. 
98  Ark.  125, 135  S.  W.  843,  33  L.R.A. 
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apparent  Xhe  reason  for  the  rule  withholding  jurisdiction  applies 
equally  to  both  courts.'  There  is  a  difference  of  opinion  as  to  whether 
the  d^endant  may,  after  admitting  all  or  part  of  the  plaintiff's  clfum, 
deduct  such  claim  from  his  own  counterclaim  and  thereby  bring  the 
latter  within  the  jurisdiction  of  the  court.  There  is  authority  to  the 
effect  that  this  cannot  be  done  and  that  the  entire  amount  of  the 
counterclaim  controls,  but  other  courts  have  adopted  the  view  that 
for  the  purpose  of  bringing  his  claim  within  the  court's  jurisdiction 
the  defendant  may  deduct  therefrom  the  amount  of  the  plaintiff's 
demand.  And  some  statutes  authorize  in  effect  the  entry  of  a  jndQ- 
ment  for  the  defendant  for  a  balance  within  the  jurisdiction  of  the 
court  after  crediting  the  plaintiff's  demand.^  A  defendant  who  has 
a  counterclaim  exceeding  the  jurisdiction  of  the  court  may,  by  waiv- 
ing the  excesB  over  the  jurisdictional  amount,  obtain  the  right  to 
interpose  his  counterclaim; '  and  even  after  the  counterclaim  is  filed 
the  defendant  nlay  be  authorized  to  reduce  the  amount  thereof  so  as 
to  bring  it  within  the  jurisdiction  of  the  court^*  A  distinction  has 
been  made  between  a  oountercUum  under  which  the  defendant  seeks 
to  recover  a  judgment  for  the  excess  and  a  set-off  which  is  pleaded  to 
defeat  the  action  or  to  reduce  the  amount  of  the  judgment.  In  the 
latter  case  Uie  amount  of  ihe  claim  is  immaterial ;  and  even  though 
such  a  set-off  exceeds  the  jurisdiction  of  the  court  it  can  be  pleaded 
as  a  defense  without  any  retnittitur.**  The  rule  that  a  set-off,  though 
exceeding  the  court's  jurisdiction,  may  be  used  to  bar  and  extin- 
guish the  plaintiff's  demand  has  been  embodied  in  some  statutes.'* 
7.  Statutory  Regulation  Generally. — The  extent  to  which  mutual 
obligations  may  be  set  off  against  ea(^  other,  when  no  rights  of  third 
parties  interfere,  is  wholly  within  the  power  of  legislative  action.^* 
Ordinarily  the  right  to  set  off  mutual  independent  debts,  by  way  of 
compen^tion  and  satisfaction,  is  dependent  on  the  general  law,  and 
does  not  enter  into  the  contract,  although  it  may  be  the  lex  loci  con- 
tractus, and  is  dependent  for  its  enforcement  upon  tibe  lex  fori,  when 
suit  is  brought,  and  consequently  may  be  changed  by  the  legislature 
without  impairing  vested  rights.^*  But  in  such  cases  the  right  is  entire- 

7.  Dureson  v.  Blackmarr,  117  Minn.  12.  Note:  Ann.  Cas.  1913D  161. 
206,  135  N.  .W.  530,  Ann.  Caa.  19130  13.  Blount  v.  Windley,  95  U.  S.  173, 
158.  And  see  Codbts,  vol.  7,  p.  1057;  24  U.  S.  (L.  ed.)  384;  Amy  v.  Shelby 
JcrSTiCES  OP  THs  Peace,  vol.  16,  p.  360,  Comity  Taxing  Dist,  114  U.  S.  387, 

8.  Note:  Ann.  Cas,  1913D  160.  5  S.  Ct  895,  29  U.  S.  (K  ed.)  172. 

9.  Dureson  v.  Blackmarr,  117  Minn.  Note:  10  L.BA.  378. 

206,  133  N.  W.  530,  Ann.  Cas.  1913D     14.  Poindexter  v.  Groenhow,  114  U. 

158  and  note.  S.  270,  5  S.  Ct  903,  29  U.  S.  (U  ed.) 

IQ.  Note:  Ann.  Cas.  1913D  160.  185.   For  a  general  diseusaion  of  the 

11.  Dureson    t.    Blackmarr,    117  law  governing  set-ofiL  see  infra,  par. 

Ifinn.  206,  135  N.  W.  530,  Ana.  Caa.  8. 

1913D  158  and  bote 
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ly  dependent  upon  the  general  law,  and  changes  with  it.  It  ia  different 
When,  as  in  many  cases  of  equitable  set-off,  it  inheres  in  the  trans^ 
action,  or  arises  out  of  the  relations  of  the  parties,  and  it  may  in  any 
case  be  made  the  subject  of  contract  between  parties.  When  this  is 
done,  it  stands  upon  the  footing  of  every  other  lawful  contract,  upon 
valuable  consideration,  the  obligation  of  which  cannot  be  impaired 
by  subsequent  legislation.'*  A  statute  denying  to  employers  the  right 
of  setroff  or  of  counterclaim  in  actions  brought  by  their  employees 
to  recover  for  wages,  but  exempting  from  its  provisions  the  business 
of  farmers  or  farm  laborers,  and  servants,  has  been  held  unconstitu- 
tional in  discriminating  against  employers  who  are  not  farmers." 
It  is  generally  held  that  a  statute  giving  a  defendant  the  right  to  assert 
counterclaims  should  be  liberally  construed  with  a  view  to  the  further- 
ance of  its  obvious  policy,  to  effectoate  in  one  action  complete  jostioe 
between  the  parties; ''  but  some  courts  take  the  view  that  set-off  must 
be  strictly  construed,  as  it  is  a  statutory  right,  in  derogation  of  the 
common  law.'^ 

8.  Law  Goventing. — The  law  of  ^e  oountiy  where  a  contract  is 
to  be  enforced  prevails  in  enforcing  such  contract,  although  the  lex 
loci  contractus  must  be  referred  to  to  expound  it,^*  but  in  applying 
this  rule  to  setroffs  there  are  two  views.  According  to  one  line  of  au- 
thorities the  law  of  set-off  belongs  rathw  to  the  remedy  than  to  sub- 
stance, and  therefore  set-offs  are  always  regulated  by  tibe  laws  of  th« 
state  in  which  the  action  is  brought,  and  not  by  the  law  of  the  place 
where  the  obligation  sued  on  was  made.*'  Consequently  a  set-off  is  ad- 
missible against  claims  sued  on  in  one  state  by  persons  belonging  to 
another  state,  although  it  would  not  be  admissible  by  the  law  of  the 

16.  Poindezter  v.  Greenhow,  114  tJ.  766  and  note;   Northwestern  Port 

S.  270,  6  S.  Ct.  903,  20  U.  S.  (L.  ed.)  Huron  Co.  v.  Iverson,  22  S.  D.  314, 

185.  117  N.  W.  372,  133  A.  S.  R.  920  and 

16.  EellyviUe  Coal  Co.  v.  Harrier,  note;  Tidewater  Qoany  Co.  v.  Seott, 
207  m.  624,  69  N.  £.  927,  99  A.  S.  B.  105  Va.  160,  52  8.  E.  835,  115  A.  S. 
240.  R.  864,  8  Ann.  Cas.  736;  Snohomish 

17.  North  Chicago  Rolling  Mill  Co.  First  Nat  Bank  v.  Parker,  28  Wash. 
St  Louis  Ore,  etc.,  Co.,  152  U.  S.  234,  68  Pae.  756,  92  A.  S.  a  828  and 

696,  14  S.  Ct.  710,  38  U.  S.  (L.  ed.)  note;  Baltimore,  etc.,  K.  Co.  v.  Jam©- 
565;  CoUms  v.  Campbell,  97  He.  23,  son,  13  W.  Va.  833,  31  Am.  Rep.  775. 
53  Atl.  837,  94  A.  S.  R.  458:  Sargent  Notes:  89  Am.  Dec.  484  ;  39  A.  S.  R. 
T.  Sonthgate,  5  Pick.  (Masa.)  312,  16  671;  129  A.  S.  R.  212;  L.B.A.1016C 
Am.  Dec  409;  Midland  Co.  v.  Broat,  477. 

50  Minn.  562,  52  N.  W.  972, 17  L.R.A.     18.  Bradley  v.  Smith,  98  Mich.  449, 
312;  Kershaw  v.  Merchants  Bank,  7  57  N.  W.  576,  39  A.  S.  R.  565. 
How.  (MisB.)  386,  40  Am.  Dec.  70;     19.  See  CoHmor  of  L^ws,  vol.  6, 
Scott  V.  Waggoner,  48  Mont.  536,  139  pp.  931,  941. 

Pac.  454,  L.R.A.1916C  491;  Chandler     20.  Poindexter  t.  Greenhow,  114  U. 
V.  Drew,  6  N.  H.  469,  26  Am.  Dec  S.  270,  5  S.  Ct.  903,  29  TJ.  S.  (L.  ed.) 
704;  Price  v.  Lewis,  17  Pa.  St  51,  55  185;  Davis  v.  Morton,  5  Bush  (Ky.) 
AnL  Dec  536 ;  McHard  t.  Williams,  8  160,  96  Am.  Dec  345. 
S.  D.  381,  66  N.  W.  930,  59  A.  S.  B. 
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country  where  the  debt  which  is  sued  on  was  contracted.'  Other  courts 
take  the  view  that  the  question  whether  a  set-off  shall  be  made  of 

mutual  debts  does  not  relate  to  the  form  of  proceeding,  but  goes  to 
the  merits  of  the  case,  and  shows  that  no  recovery  ought  to  be  had. 
So  far  from  relating  to  the  form  of  the  remedy,  it  shows  there  ought 
to  be  no  remedy.  It  is  accordingly  held  that  where  the  law  of  a  state 
where  a  contract  was  made  gives  a  party  a  rigbt  to  plead  a  certain 
matter  by  way  of  set-off,  the  party,  when  sued  in  another  state,  may 
plead  the  same  by  way  of  set-off,  although  such  right  of  setroff  is  not 
given  under  the  laws  of  the  latter  state.'  The  rule  as  to  set-off,  in 
questions  arising  exclusively  under  the  laws  of  the  United  States,  can- 
not be  influenced  by  any  local  law  or  usage.  The  rule  must  be  uni- 
form in  the  different  states;  for  it  constitutes  the  law  of  tiie  courts 
of  the  United  States,  in  a  matter  which  relates  to  the  federal  govern- 
ment Therefore  questions  of  set'off  in  the  federal  courts  arise  exclu- 
sively under  the  acts  of  congress.* 


9.  In  General. — The  doctrine  of  set-off,  whether  legal  or  equitable, 
is  essentially  a  doctrine  of  equity.  It  was  that  natural  justice  and 
equity  which  dictated  that  the  demands  of  parties,  mutually  indebted, 
should  be  set  off  against  each  other,  and  only  the  balance  recovered, 
that  gave  birth  to  the  idea  of  accomplishing  the  result  in  a  judicial 
proceeding.*  The  common  law,  for  simplicity  of  procedure,  det^ 
mined  otherwise,  and  held  that  each  claim  must  be  prosecuted  sepa- 
rately. By  the  civil  law,  from  which  the  great  body  of  our  system  of 
equity  comes,  a  cross  debt  was,  by  mere  operation  of  law,  without  any 
act  of  the  parties,  extinguished.  It  was  treated  as  an  absolute  pay- 
ment.* Courts  of  equity  in  this  country,  while  not  going  so  far,  have 
accomplished  the  same  results  by  allowing  setroffs  in  cases  where  they 
o^ld  not  be  granted  at  law.*   The  policy  of  the  law  is  always  to 


1.  Davis  T.  Morton.  5  Bosh  (Ky.)  mond,  10  Pick.  (Mass.)  391,  20  Am. 
160,  96  Am.  Dee.  346.  Dee.  526 ;  Bradley  v.  Smith,  08  Micb. 

Note:  6  Am.  Dee.  161,  162.  449,  67  N.  W.  676,  39  A.  S.  R.  665, 

2.  Vermont  Bank  t.  Porter,  6  Day  23  L.R.A.  306;  Raymond  v.  Green. 
(Conn.)  316,  6  Am.'  Dee.  167.  12  Neb.  216,  10  N.  £.  709,  41  Am. 

3.  United  States  v.  Robeson,  9  PeL  Rep.  763;  Fuller  t.  SteigUts,  27  Ohio 
319,  9  U.  S.  (L.  ed.)  142;  United-  St  356,  22  Am.  3ep.  312;  Nashville 
States  v.  Eckfoxd,  6  Wall.  484,  18  U.  .  Trust  Co.  v.  Nashville  Fourth  Nat. 
S.  (U  ed.)  920;  Watkins  v.  United  Bank,  01  Tenn.  336,  18  S.  W.  822, 16 
States,  9  WaU.  760,  10  U.  S.  (L.  ed.)  L.R.A.  710. 

820;  HaU  v.  United  States,  01  U.  S.  Note:  10  L.R.A.  378. 

660.  23  U.  S.  (L.  ed.)  446.  6.  NashviUe  Trust  (To.  v.  Nashville 

4.  Yardly  v.  Ck>thier,  61  Fed.  606,  Fourth  Nat  Bank,  91  Tenn.  336,  18 
2  C.  C.  A.  349,  17  L.ILA.  462;  Ver-  S.  W.  822,  16  LJt.A.  710. 

mont  Bank  v.  Porter,  5  Day  (Conn.)  6.  Hnbley  Mfg.,  etc,  Co.  v.  Ives, 

316,  6  Am.  Dec.  167;  Briggs  v.  Rich-  81  Conn.  244,  70  AtL  615,  129  A.  S. 
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prevent  unnecessary  litigation,'  and  recoupment  rests  on  the  principle 
of  the  defflrability  of  avoiding  circuity  and  multiplicity  of  actions  by 
allowing  the  defendant,  at  his  election,  to  give  in  evidence  matters 
growing  out  of  the  same  ti-ansaction  by  way  of  defense,  instead  of 
requiring  a  cross  action,  when  it  can  be  done  without  violation  of 
legal  principles  or  great  inconvenience  in  practice.*  The  same  princi- 
ples led  to  the  adoption  of  the  statutes  of  set-off  in  England  and  in 
this  country and  one  of  the  more  important  purposes  of  the  adoption 
of  the  code  system  of  pleading  was  to  enable  parties  to  determine  their 
differences  in  one  action.  To  this  end  eounterdaims  were  designed 
not  only  to  include  recoupment  and  setoffs  at  common  law,  but  to 
enlarge  their  scope,  so  that  but  few  cases  could  arise  in  which  all  liti- 
gation between  the  parties  to  the  action  might  not  be  settled  in  tiie 
same  suit.'*  To  enforce  this  principle  the  statutes  of  some  states  pro- 
vide that  in  case  the  defendant  fails  to  plead  an  available  counter- 
claim he  cannot  use  it  thereafter  as  the  basis  of  an  independent 
action.^'  The  counterclaim  is  in  itself  a  distinct  and  independent 
cause  of  action,  so  that,  when  properly  stated  as  such,  l^e  defendant 
becomes,  in  res^t  to  liie  matters  stated  by  him,  an  actw,  and  there 

R.  209;  Keshville  Trust  Go.  t.  Nash-  Am.  Dec.  649;  Briggs  t.  Richmond, 

ville  Fourth  Nat  Bank,  91  Tenn.  336,  10  Pick.  (Mass.)  391,  20  Am.  Dec. 

18  S.  W.  822.  15  L.B.A.  710.   And  526;  Raymond  v.  Oreen,  12  Neb.  215, 

see  infra,  par.  12.  10  N.  W.  709,  41  Am.  Rep.  763; 

7.  Beecher  t.  Baldwin,  55  Conn.  Nolin  v.  Blackwell,  31  N.  J.  L.  170,  86 
419,  12  Atl.  401,  3  A.  8.  R.  57;  Am.  Dee.  206;  Wolf  Beales,  6 
Hnbley  Mfg.,  etc.,  Co.  Ives,  81  Serg.  &  R.  (Pa.)  242,  9  Am.  Dec.  425; 
Goon.  244,  70  Atl.  615,  120  A.  S.  R.  Henderson  t.  Lewis,  9  Serg.  &  R. 
209.                         ,  (Pa,)  379,  11  Am.  Dec  733;  Traflord 

Note:  133  A.  S.  R.  927.  v.  Hall.  7  R.  I.  104,  82  Am.  Dee. 

And  see  Gousrs,  rol.  7,  p.  1055.     689;-  B&itimoie,  etc.,  R.  Co.  v.  Jame- 

8.  Dennett  v.  Jones,  23  How.  (U.  son,  13  W.  Va.  833,  31  Am.  Rep.  775. 
S.)  220, 16  U.  S.  (L.  ed.)  442;  Florida     Note:  12  Am.  Dec.  153. 

R.  Go.  V.  -Smith,  21  Wall.  (U.  S.)     10.  North  CSiicago  Rolling  Mill  Co. 

255,  22  U.  S.  (L.  ed.)  513;  Edge  v.  St  Louis  Ore,  etc.,  Co.,  152  U.  S. 

Moor  Iron  Co.  t.  Brown  Hoisting  596,  14  S.  Gt  710,  38  U.  S.  (L.  ed.) 

Machinery  Co.,  6  Fenn.  (Del.)  62  565;  Prescott  Nat  Bank  t.  Head,  U 

Atl.  1054,  4  L.R.A.(N.S.)  858;  Win-  Arii.  213,  90  Pae.  328,  21  Ann.  Gas. 

throp  Sav.  Bank  t.  Jackson,  67  Me.  990;  WoodmflE  v.  Gamer,  27  Ind.  4, 

570,  24   Am.   Rep.   56;   Maryland  89  Am.  Dec.  477  and  note;  Scott 

Fidelity,  etc.,  Co.,  v.  Haines,  78  Md.  Waggoner,  48  Mont  536,  139  Pac. 

454,  28  Atl.  393,   23   L.R.A.   652;  454,  L.R.A.1916C   491;   McHard  v. 

Carery  v.  Guillow,  105  Mass.  18,  7  Williams,  8  S.  D.  381,  66  N.  W.  930, 

Am.  Rep.  494;  Harmon  v.  Sanderson,  59  A.  S.  R.  766;  Northwestern  Port 

6  Smedes  &  M.  (Miss.)  41,  45  Am.  Huron  Co.  v.  Iverson,  22  S.  D.  314. 

Dec.  272.  117  N.  W.  372,  133  A.  S.  R.  920; 

Note:  40  Am.  Dec.  326.  Advance  Thresher  Co.  v.  Klein,  28 

9.  Pitcher  v.  Patrick,  Minor  S.  D.  177,  133  N.  W.  51,  L.R.A.1916C 
(Ala.)  321,  12  Am.  Dec.  54;  Peden  514.    And  see  supra,  par.  5. 

V.  Moore,  1  Stew.  &  P.  (Ala.)  71,  21     11.  See  infra,  par.  9L 
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are  two  simultaneous  actions  pending  between  the  same  parties, 
wherein  each  is  at  the  same  time  both  a  plaintiff  and  a  defendant.^' 
10.  Origin  and  History  of  Set^<— -The  doctrine  of  aet-o£F,  which 
was  borrowed  from  the  doctrine  of  compensation  of  the  civil  law,  uid 
constituted  an  important  part  thereof,^'  did  not  eadst  at  common 
law,'*  because  the  primitive  notion  of  an  action  did  not  admit  the 
possibility  of  a  defendant  being  an  actor  and  interposing  a  claim 
against  the  plaintiff  to  be  tried  in  the  one  suit"  At  common  law  if 
a  defendant  had  accounts  or  claims  against  the  plaintiff,  he  could 
enforce  them  only  by  an  action  commenced  by  him  against  the  plain- 
tiff. Even  if  the  plaintiff's  accounts  or  claims  were  undisputed,  and 
the  defendant  had  accounts  or  claims  against  tiie  plaintiff  far  in  excess 
of  those  made  against  him,  he  could  not  offset  them,  but  was  obliged 
to  enforce  them  by  an  independent  action.**  That  practice  was  not 
changed  in  England  until  the  acts  of  2  Qeo.  11,  ch.  22,  and  8  Geo. 
II,  ch.  24,"  which  enacted,  in  substance  and  effect,  that,  where  there 
were  mutual  debts  between  the  plaintiff  and  the  defendant,  one  debt 

12.  Note:  89  Am.  Dec.  482.  69  N.  Y.  574,  17  Am.  Rep.  384;  Steok 

13.  Duncan  v.  Lyon,  3  Johns.  Ch.  v.  Colorado  Fuel,  etc.,  Co.,  142  N.  Y. 
(N.  Y.)  351,  8  Am.  Dec.  513;  Feller  236,  37  N.  E.  1,  25  L.B.A.  67;  Leitz 
V.  Steiglitz,  27  Ohio  St  355,  22  Am.  v.  Hohman,  207  Pa.  St.  289,  56  Atl. 


14.  United  States  v.   Eckford,   8  R.  712:  Baltimore,  etc.,  R,  Co.  v.  Jame- 

WaU.  (U.  S.)  484,  18  U.  S.  (L.  ed.)  son,  13  W.  Va.  833,  31  Am.  Rep.  775. 
920;  Hall  v.  United  States,  91  U.  S.     Notes:  12  Am.  Dec  152;  129  A. 

659,  23  U.  S.  (L.  ed.)  446;  Seott  v.  S.  H.  212;  10  L.R.A.  378. 
Armstrong,  146  U.  S.  499,  13  S.  Ct     15.  Wilson  v.  Exchange  Bank,  122 

148,  36  U.  S.  (L.  ed.)  1059;  Roach  v.  Ga.  495,  50  S.  E.  357,  69  L.R.A.  97; 

Privett,  90  Ala.  391,  7  So.  808,  24  Raymond  v.  Green,  12  Neb.  215,  10 

A.  S.  R.  819;  Drennen  v.  Oilmore,  N.  W.  709,  41  Am.  Rep.  763. 
132  Ala.  246,  31  So.  90,  90  A.  S.  R.     16.  Steck  v.  Colorado  Fuel,  etc.,  Co., 

902;  Nix  V.  Ellis,  118  Ga.  345,  45  S.  142  N.  Y.  236,  37  N.  E.  1,  25  L.R.A. 

E.  404,  98  A.  S.  B.  Ill;  "Wilson  v.  67;  Baltimore,  etc.,  R.  Co.  v.  Jameson, 

Exchange  Bank,  122  Ga.  495,  50  S.  13  W.  Va.  833,  31  Am.  Rep.  775. 
E.   357,   69   L.R.A.  97;   Morton   v.      17.  United    States   v.   Eckford,  6 

Bailey,  1  Scam.  (111.)  213,  27  Am.  Wall.  484,  18  U.  8.  (L.  ed.)  920; 

Dee.  767;  ColUns  v.  Campbell,  97  Me.  Hall  v.  United  States,  91  U.  S.  559, 

23,  53  Atl.  837,  94  A.  S.  R.  458;  23  U.  S.  (L.  ed.)  446;  Nix  v.  EUia,' 

Annan  v.  Hoiick,  4  Gill  (Md.)  325,  118  Ga.  345,  45  S.  E.  404,  98  A.  S.  R. 

45  Am.  Dec.  133;  Wood  v.  Ayers,  39  111;   Collins  v.   Campbell,  97  Me. 

Mich.  345,  33  Am.  Rep.  396;  Ray-  23,  53  Atl.  837,  94  A.  S.  R.  458; 

mond  V.  State,  54  Miss.  562,  28  Am.  Caldwell  v.  Ryan,  210  Mo.  17,  108  S. 

Rep.  382;  Caldwell  v.  Ryan,  210  Mo.  W.  533,  124  A.  8.  R.  717,  14  Ann. 

17,  108  S.  W.  533,  124  A.  S.  R.  717,  Cas.   314;   Patterson  v.  Patterson, 

14  Ann.  Cas.  314;  Raymond  v.  Green,  59  N.  Y.  574,  17  Am.  Rep.  384; 

12  Neb.  215,  10  N.  W.  709,  41  Am.  Jordan  v.  National  Shoe,  etc..  Bank,  74 

Rep.  763;  Chandler  t.  Drew,  6  N.  H.  N.  Y.  467,  30  Am.  Rep.  319;  Steck 

469,  26  Am.  Dec.  704;  Duncan  v.  v.  Colorado  Fuel,  etc.,  Co.,  142  N.  Y. 

Lyon,  3  Johns.  Ch.  (N.  Y.)  351,  8  236,  37  N.  E.  1,  25  L.R.A.  67;  Moore 

Am,  Dec  513;  Patterson  v.  Patterson,  v.  Tate,  87  .Tenn.  725,  11  S.  W.  935. 
B.  0.  L.  VoL  XXIV.-51.    ■  801 


Rep.  312. 
Note:  4  L.R.A.  858. 


868,  99  A.  S.  E.  791;  Moore  v.  Tate, 
87  Tenn.  725,  11  S.  W.  935,  10  A.  S. 
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may  be  set  against  the  other,  and  Uiat  such  matter  may  be  givoa 
in  evidence  under  the  general  issue,  or  may  be  pleaded  in  bar, 
80  that  notice  shall  be  given  of  the  sum  or  debt  intended  to  be 
offered  in  evidence.'*  The  original  act  has  been  consid^ably  enl^^gfid 
and  extended  by  subsequent  acts  of  Parliament  so  as  to  embrace  geii- 
erally  all  liquidated  damages  or  demands  upon  which  au  action  of 
debt  or  indebitatus  assumpsit  would  lie,  but  only  whcra  the  demand 
to  be  set  off  is  due  in  the  same  right  from  all  the  plaintiffs  to  all  the 
defendants.*®  In  a  few  states  in  this  country  set-off  was  authorized 
by  statute  some  time  previous  to  the  English  act,***  but  most  of  our 
statutes  on  the  subject  are  based  on  such  act,'  although  in  some  par- 
ticulars they  are  more  comprehensive.* 

11.  History  of  Recoupment. — At  common  law,  the  defendant  had 
a  right  to  reduce  the  plaintiff's  damages  in  a  few  instances,  when  the 
reduction  claimed  sprang  immediately  from  the  daim  relied  on  by 
the  plaintiff.  This  was  denominated  a  recoupment.  This  right  was 
anciently  confined  within  very  narrow  limits,  and  was  indeed  little, 
if  anything,  more  than  a  mere  right  of  deduction  from  the  amount 
of  the  plaintiff's  recovery,  on  the  ground  that  his  damages  were  really 
not  as  high  as  alleged.  This  remedy  of  recoupment  was  of  such  lim- 
ited application,  and  so  trammeled  originally  by  technicalities,  that  it 
was  of  but  little  use,  and  the  term  "recoupment"  for  a  time  became  ob- 
solete. Yet  tiie  principle  was  always  retained.*  As  developed  and  per- 
mitted by  the  American  courts,  recoupment  has  attained  a  wider  and 
more  extended  application  than  in  England.  Very  generally,  at  least, 
if  not  altogether,  the  courts  of  this  country  have  not  restricted  its  appli- 
cation to  cases  where  the  defendant  may  recoup  his  damages  for  the 

10  A,  S.  R.  712;  Blake  v.  Langdon,  Am.  Dec.  339;  and  in  Virginia  in 
19  Vt.  485,  47  Am.  Dec.  701;  Bennett  1645,  Baltimore,  etc.,  R.  Co.  v.  Jame- 
V.  White,  [1910]  2  K.  B.  (Eng.)  son,  13  W.  Va.  833,  31  Am.  Rep.  775. 
643,  19  Ann.  Caa.  321.  1.  Nix  v.  EUis,  118  Ga.  345,  45 

18.  United  Sl.ites  v.  Eekford,  6  S.  B.  404,  98  A.  S.  R.  lU;  Folsom 
Wall.  484,  18  U.  S.  (L.  ed.)  920;  v.  CarU,  6  Minn.  420,  80  Am.  Dee. 
Hall  V.  United  States,  91  U.  S.  559,  456;  Chandler  v.  Drew,  6  N.  H.  469, 
23  U.  S.  (L.  ed.)  446;  Wilson  v.  26  Am.  Dec.  704;  Drew  v.  Towle,. 
Exchange  Bank,  122  Ga.  495,  50  B.  27  N.  H.  412,  69  Am.  Dec.  380; 
E.  357,  69  L.R.A.  97.  Patterson  v.  Patterson,  59  N.  Y.  574, 

19.  Wilson  T.  Exchange  Bank,  122  17  Am.  Rep.  384;  Jordan  v.  National 
Ga.  495,  50  S.  E.  357,  69  L.R.A  97.  Shoe,  etc,  Bank,  74  N.  T.  467,  30 
And  see  infra,  par.  62,  71.  Am.  Rep.  319;  Moore  v.  Tate,  87 

20.  In  New  Jersey  set-ofiEs  were  an-  Tenn.  725,  U  S.  W.  935,  10  A.  S. 
thorized  by  statute  in  1722,  Nolin  v.  R.  712. 

Blaekwell,  31  N.  J.  L.  170,  86  Am.      2.  Crenshaw  v.  Jackaon,  6  Ga.  509. 
Dec.  206;  in  New  York  in  1714,  Steck  50  Am.  Dec.  361. 
V.  Colorado,  Fuel,  etc.,  Co.,  142  N.     3.  Baltimore,  etc.,  R.  Co,  v.  Jame- 
Y.  236,  37  N.  E.  1,  25  L.RA.  67;  in  son,  13  W.  Va.  833,  31  Am.  Rep.  776. 
Pennsylvania    in    1705,    Gogle    v.     Note:  40  Am.  Dec.  320. 
Jacoby,  5  Sexg.  ft       (Fa.)  117,  9     And  see  supra,  par.  3. 
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purpoee  of  affecting  the  value  of  the  goods  soMj  or  of  tJie  work  done,* 

but  they  have  allowed  the  defendant  to  recoup  damages  suffered  by 
him  from  any  fraud,  breach  of  warranty,  or  negligence  of  the  plain- 
tiff, growing  out  of  and  relating  to  the  transaction  in  question,  for 
the  purpose,  as  already  indicated,  of  avoiding  needless  delay  and  un- 
necessary litigation.*  It  will  thus  be  seen  that  a  defendant  is  now,  un- 
der the  expansion  of  the  doctrine  of  recoupment,  permitted  to  allege 
and  prove  by  way  of  defense  to  the  plaintiff's  action  that  which  was 
formerly  only  the  subject  of  a  cross  or  indei>endent  action.*  So  that 
under  modem  practice  a  demand  in  recoupment  is  recognized  as  a 
cross  demand,  as  distinguished  from  a  defense  purely.'  In  some 
states,  however,  and  in  England  it  is  confined  within  much  narrower 
limits.* 

12.  Set-off  1b  Equity. — Although  the  doctrine  of  set-off  was  not 
recognized  at  common  law,  it  was  so  absolutely  necessary  to  the  admin- 
istration of  justice  that  a  court  of  equity  could  not  fail  to  supply  it 
when  the  common  law  omitted  it,*  and  long  prior  to  the  statute  of 
set-offs  it  had  been  a  familiar  and  favorite  principle  of  courts  of 
chancery  to  adjust  in  one  suit  all  conflicting  demands  between  the 
parties,  which  were  readily  capable  of  such  adjustment,  where,  from 
the  relations  and  situation  of  the  parties  and  from  the  nature  of  their 
mutual  claims,  equity  and  justice  seemed  to  require  a  complete  and 
speedy  settlement.**  Consequently  the  jurisdiction  of  equity  is  not 
based  upon  any  statutes  of  setroff,  and  would  exist  as  well  without  any 
such  statutes  as  it  now  does,  and  would  not  be  in  any  sense  affected  by . 
the  repeal  of  those  statutee.^^  But  while  courts  of  equity  exercise  an 


4.  Edge  Moor  Iron  Co.  v.  Brown  9,  Caldwell  v.  Ryan,  210  Mo.  17, 
Hoisting  Machinery  Co.,  8  Penn.  108  S.  W.  533,  124  A,  S.  R.  717,  14 
(Del.)  10,  62  Atl.  1054,  4  L.E.A.  Ann.  Cas,  314,  16  L.R.A.(N.S.)  494. 
(N.S.)  858;  Baltimore,  etc,  R.  Co.  v.  10.  Scott  v.  Armatrong,  146  TJ.  S. 
Jameson,  13  W.  Va.  833,  31  Am.  Rep.  499,  13  S.  Ct  148,  36  U.  8.  (L.  ed.) 
776.  1059;  Collins  v.  Campbell,  97  Me.  23, 

5.  Edge  Moor  Iron  Co.  v.  Brown  53  Atl.  837,  94  A.  8.  R.  458;  Duncan 
Hoisting  Machinery  Co.,  6  Penn.  v.  Lyon,  3  Johns.  Ch.  (N.  Y.>  351, 
(Del.)  10,  62  AtL  1064,  4  L.RJi..  8  Am.  Dec.  513;  Jordan  v.  National 
(N.S.)  858.  Shoe,  etc.,  Bank,  74  N.  Y.  467,  30 

Note:  40  Am.  Dec.  322.  Am.  Rep.  319;  Leitz  v.  Hohman,  307 

And  see  infra,  par.  50,  51,  55.  Pa.  St.  289,  56  Atl.  868,  99  A.  S.  R. 

6.  Edge  Moor  Iron  Co.  v.  Brown  791;  Enter  t.  Quesse,  30  S.  C.  126, 
Hoisting  Machinery  Co.,  6  Penn.  8  S.  E.  796,  14  A.  S.  R.  891;  Blake 
(Del.)  10,  62  Atl.  1054,  4  L.R.A.  v.  Langdon,  19  Vt  485,  47  Am.  Deo. 
(N.S.)  858;  Baltimore,  etc.,  E.  Co.  v.  701. 

Jameson,  13  W.  Ta.  633,  31  Am.  Rep.  Notes:  12  Am.  Dec.  152,  153:  47 

775.  A.  S.  R.  578;  129  A.  S.  R.  212;  4 

7.  Merchants    Heat,    etc.,    Co.    v.  L.R.A.  858. 

Clow,  204  U.  S.  286,  27  S.  Ct.  285,  11.  Blake  v.  Langdon,  19  Vt  485, 

51  U.  S.  (L.  ed.)  488.  47  Am.  Dec.  701. 

8.  Baltimore,  ete.,  R.  Co.  v.  Jame-  Note:  47  A.  S.  R.  678. 
son,  13  W.  Va.  8S3,  31  Am.  Rep.  775. 
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origins^  jariBdiction  over  questions  of  set-off,  in  the  main  they  follow 
the  same  general  rules  as  a  court  of  law^  in  respect  thereto,^*  except 
where  there  is  some  equitable  ground,  growing  out  of  the  tranaaction 
or  the  relation  of  the  parties,  which  brings  the  case  within  the  general 
jurisdiction  of  a  court  of  equity,  and  justifies  granting  the  relief  beyond 
the  rule  of  law.^'  By  the  exercise  of  this  equitable  jurisdiction  the 
courts  are  enabled  to  do  justice  between  the  parties  in  cases  not  strictly 
within  the  provisions  of  the  statute.**  In  many  jurisdictions  the  grant- 
ing of  equitable  setroff  is  not  limited  to  courts  of  equity  but  courts  of 
common  law  have  an  equitable  jurisdiction  in  cases  of  selroff  inde- 
pendent of  the  statute,  practically  coextensive  with  that  of  courts  of 
■equity.** 

13.  Basis  of  Equitable  Set-off  Generally. — Courts  of  equity  inter- 
fore,  in  cases  of  set*off,  on  grounds  analogous  to  those  upon  which 
their  whole  preventive  jurisdiction  is  based,  that  is,  to  prevent  ir- 
remediable injustice;"  and  the  criterion  by  which  the  allowance  of 
set-off  is  to  be  determined  is  whether  it  is  equitable.*'  The  general 
rule  is  that  the  remedy  of  equitable  set-c^  may  be  enforced  independ- 
«ntly  of  the  statutes  governing  set-off,  where  from  the  nature  of  the 

IS.  Drezel  v.  Biiney,  122  U.  S.  241,  Notes:  12  Am.  Dee.  136;  47  A.  S. 
7  8.  Ct.  1200,  30  U.  S.  (L.  ed.)  1219;  R.  678  ;  61  A.  8.  R.  876;  4  URjL 
Hayes  t.  Hayes,  2  Del.  Ch.  191,  73  868  ;  7  LJI.A.  85. 
Am.  Dec  709  and  note;  Mills  v.  And  see  Equity,  vol.  10,  p.  382. 
Lumpkin,  1  Ga.  511,  44  Am.  Dec.  IS.  Drexel  v.  Berney,  122  U.  S.  241, 
677  and  note;  Lee  v.  Lee,  31  Ga.  26,  7  S.  Ct.  1200,  30  V.  S.  (L.  ed.)  1219; 
76  Am.  Dec.  681;  Dpwns  v.  Jat^cm,  33  Mills  v.  Lmnpkin,  1  Ga.  511,  44  Am. 
111.  464,  85  Am.  Dec.  289;  Spaul^ng  Dec.  677;  Lee  t.  Lee,  31  Ga.  26,  76 
V.  Backus,  122  Mass.  653,  23  Am.  Am.  Dec  681;  Spaolding  t.  Backus, 
Bep.  391;  Ahbott  v.  Foote,  146  Mass.  122  Mass.  553,  23  Am.  Rep.  391; 
333,  15  N.  E.  773,  4  A.  S.  B.  314  and  Abbott  v.  Foote,  146  Mass.  333,  15 
note;  Lookwood  t.  Beckwith,  6  Mich.  N.  E.  773,  4  A.  S.  R.  314;  Loekwood 
168,  72  Am.  Dec  69;  Becker  t.  North-  t.  Beckwith,  6  Mich.  168,  72  Am.  Dec. 
way,  44  Minn.  61,  46  N.  "W.  210,  20  69 ;  Leitz  v.  Hohman,  207  Pa.  St.  289, 
A.  S.  R.  543;  Kershaw  v.  Merchants  56  Atl.  868,  99  A.  S.  R.  791;  Enter  v. 
Bank,  7  How.  (Miss.)  386,  40  Am.  Quesse,  30  S.  C.  126,  8  S.  E.  796,  14 
Dec.  70;  Robbins  v.  McKnight,  5  N.  A.  S.  R.  891. 

J.  Eq.  642,  45  Am.  Dec  406;  Duncan  Notes:  59  Am.  Dec  430  :  47  A.  8. 
T.  Lyon,  3  Johns.  Ch.  (N.  Y.)  351,  8  R.  578. 

Am.  Dec.  513;  Livingston  v.  Living-      14.  CoUins  v,  Campbell,  97  Mc  23, 
ston,  4  Johns  Ch.  (N.  Y.)  287,  8  Am.  53  Atl.  837,  94  A.  S.  R.  468.  See 
Deo.  562;  McDonald  v.  Neilson,  2  infra,  par.  30,  48,  70,  78. 
Cow.  (N.  Y.)  139,  14  Am.  Dec.  431;      See  also  Jummbhts,  yoL  15,  p. 
Matter  of  Middle  Dist.  Bank,  1  Paige  820. 

(N.  Y.)  585,  19  Am.  Dec  452;  15.  Collins  v.  Campbell,  97  Me.  23, 
Jennings  v.  Webster,  8  Paige  {N.  Y.)  53  Atl.  837,  94  A.  S.  R.  458. 
503,  35  Am.  Dec.  722;  Reeves  v.  16.  Blake  v.  Langdon,  19  Vt  485, 
Hogan,  Cooke  (Tenn.)  174,  5  Am.  47  Am.  Dec.  701.  And  see  Equttt, 
Dec.  684;  Johnston  v.  Humphrey,  91  vol.  10,  p.  271  et  seq. 
Wis.  76,  64  N.  W.  317,  51  A.  S.  R.  17.  Collins  v.  CampbeU,  97  Me.  23, 
873.  53  AtL  837,  94  A.  a  B.  468. 
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claim,  or  from  the  situation  of  the  parties,  it  is  impoemble  to  obtain 
justice  by  plea  or  cross  action ;  in  other  words,  in  these  caav  where, 
through  no  fault  of  the  defendant,  he  has  no  adequate  z«m«dy  at 
law.**  But  there  will  be  a  grant  of  the  remedy  only  for  the  purpose 
of  securing  an  equitable  result,  and  not  where  its  allowance  would 
wotIc  an  injustice  to  others  having  equal  equities.'**  If  the  coiurt  of 
chancery  in  England  continued  to  exercise  any  jurisdiction,  in  regard 
to  this  subject,  after  the  passing  of  the  statute,  it  is  reasonable  to  sup- 
pose it  would  only  interfere  in  those  cases  which  did  not  properly 
oome  within  the  powers  of  the  courts  of  Uw.^  So  a  court  of  equity 
will  not  interfere  where  the  complainant  has  a  proper  remedy  at 
law  unless  there  is  some  peculiar  equity  calling  for  relief.'  Accord- 
ingly, the  mere  existence  of  cross  demands  is  not  a  sniSicient  ground 
for  interference;  the  party  seeking  the  ben^t  of  &e  set-off  must  show 
some  peculiar  equity  which  entitles  him  to  be  protected  against  his 
adversary's  demand.*  Nor  will  equity  interfere  where  the  set-off 
claimed  is  old  and  stale,  with  regard  to  which  the  complainant  has 

18.  Leeds  t.  Marine  Ins.  Co.,  6  ston  v.  Humphrey,  91  Wis.  76,  64  . 
Wheat.  565,  5  U.  S.  (L.  ed.)  332;  N.  W.  317,  51  A.  S.  R.  873. 
Gray  v.  Rollo,  18  WaU.  629,  21  U.  S.     Notes:  116  A.  S.  R.  269  ;  2  LJI.A. 
(K  ed.)  927;  North  Chicago  RolUng  273;  7  L.R.A.  85;  50  Ii.E.A.(N.S.) 
Mill  Co.  V.  St.  Louis  Ore,  etc.,  Co.,  167;  17  Ann.  Cas.  428. 
152  U.  S.  596,  14  S.  Ct  710,  38  -U.     And  see  infra,  par.  30,  48,  70,  7a 
S.  (L.  ed.)  565;  Nixon  v.  Clear  Creek     19.  Becker  t.  Northway,  44  Minn. 
Iiumber  Co.,  150  Ala.  602,  43  So.  805,  61,  46  N.  W.  210,  20  A.  S.  R.  543. 
9  L.R.A.(N.S.)  1255;  Hnbley  Mfg.,     Note:  47  A.  S.  R.  579. 
etc.,  Co.  v.  Ives,  81  Conn.  244,  70  AtL      20.  Nashville  Trust  Co.  v.  Nasb- 
615,  129  A.  S.  R.  209;  Porter  v.  Rose-  ville  Fourth  Nat.  Bank,  91  Tenn.  336, 
man,  165  Ind.  255,  74  N.  E,  1105,  18  S.  W.  822,  15  L.R.A.  710, 
112  A.  S.  R.  222,  6  Ann.  Cas.  718;     Notes:  47  A.  S.  R.  679;  50  L.R.A 
Jeffries  v.  Evans,  6  B.  Mon.  (Ky.)  (N.S.)  167. 

119,  43  Am.  Dee.  158  and  note;  Beck-  1.  Leitz  v.  Hohman,  207  Pa.  St.  289, 
er  V.  Northway,  44  Minn.  61,  46  N.  66  Ati.  868,  99  A.  S.  R.  791;  Blake 
W.  210,  20  A.  S.  R.  543;  Layboum  v.  Langdon,  19  Vt.  485,  47  Am.  Dec. 
V.  Seymour,  53  Minn.  lOS,  64  N.  W.  701. 

941,  39  A  S.  B.  579;  Wunderlich  v.  2.  Dade  t.  Irwin,  2  How.  383,  11 
Merchants  Nat.  Bank,  109  Minn.  468,  U.  S.  (L.  ed.)  308;  Downs  t.  Jack- 
124  N.  W.  223,  134  A.  S.  B.  788,  IS  son,  33  lU.  464,  85  Am.  Deo.  289; 
Ann.  Caa.  212,  27  UR.A.(N.S.)  811;  Leitz  v.  Hohman,  207  Pa.  St.  289, 
Duncan  t.  Lyons,  3  Johns.  Ch.  (N.  66  AtL  868,  99  A.  8.  R.  791;  Nash- 
Y.)  351,  8  Am.  Deo.  513;  Caldwel!  ville  Trust  Co.  t.  Nashville  Fourth 
V.  Stevens,  (Okla.)  167  Pac.  610,  Nat.  Bank,  91  Tenn.  336,  18  S.  W. 
L.R.A.1918B  421;  Memphis,  etc.,  R.  822,  15  L.R.A.  710;  Jarrett  v,  Good- 
Co.  V.  Greer,  87  Tenn.  698,  11  S.  W.  now,  39  W.  Va.  602,  20  S.  B.  576, 
931,  4  L.R.A.  858  and  note;  Nashville  32  L.R.A.  321. 

Trust  Co.  V.  Nashville  Fonrth  Nat.     3.  Spaulding  v.  Backus,  122  Mass. 
Bank,  91  Tenn.  336,  18  8.  W.  822,  553,  23  Am.  Rep.  391. 
15  L.R.A.  710;  Blake  v.  Langdon,     Note:  59  Am.  Dee.  430. 
19  Vt  485,  47  Am.  Deo.  701;  John- 
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observed  a  long  silence,  and  where  the  correctnesB  of  the  set-off  is  a 
matter  of  grave  don-  ♦ 

14.  Insolvency  or  Nonresidence  as  Gronnd.— It  is  well  settled  that 

the  insolvency  of  a  party  against  whom  &  set-oflf  is  claimed  constitutes 
a  sufficient  ground  for  the  allowance  of  a  set-off  not  otherwise  availa- 
ble,' except  in  those  cases  where  by  special  circumstances  there  are 
other  rights  superior  to  those  of  the  debtor  invoking  the  remedy.  It 
is  generally  held  that  it  need  not  be  shown  that  the  plaintiff  had  at 
the  time  of  the  service  of  the  summons  been  formally  adjudged  an 
insolvent  in  insolvency  or  bankruptcy  proceedings.  Insolvency  in 
fact  is  all  that  is  necessary  to  entitle  the  defendant  to  the  remedy. 
To  limit  the  application  of  the  rule  to  cases  where  insolvency  or  bank- 
ruptcy proceedings  had  been  instituted  would  confine  the  right  of  set- 
off to  those  proceedings,  and  entirely  exclude  its  application  in  gar- 
nishment  and  other  proceedings;  for  such  proceedings,  as  a  rule,  at 
least,  precede  insolvency  or  bankruptcy  proceedings,  wherein  there  is 
a  judicial  recognition  of  insolvency.*  But  in  some  jurisdictions  the 
fact  of  insolvency  must  be  judicially  established  in  order  to  form  the 
basis  of  an  equitable  set-off.'  The  fact  that  a  garnishor  was  unaware 
of  the  insolvency  of  defendants  at  the  time  the  summons  was  served 


i.  Dade  v.  IrwiD,  2  How.  883,  11  120  N.  W.  S3S,  35  LJLA..(N.S.)  142; 

U.  S.  (L.  ed.)  308.  Fern  v.  Wiokham,  135  N.  T.  223,  31 

6.  Scbnler  v.  Israel,  120  V.  S.  606,  N.  E.  1028,  17  L.R.A.  456;  In  re 

7  S.  Ct  648,  30  U.  S.  (L.  ed.)  707;  Hatch,  166  N.  Y.  401,  50  N.  E.  49, 

North  Chicago  RoUiog  Mill  Go.  v.  40  L.R.A.  664;  Armstrong  v.  Warner, 

St.  Louis  Ore,  etc,  Co.,  152  U.  S.  49. Ohio  St  376,  31  K.  E.  877,  17 

596,  14  S.  Gt  710,  38  U.  S.  (L.  ed.)  L.R.A.   466;    Caldwell   v.  Stevens, 

565;  Coonan      Loewenthal,  147  Gal.  (Okla.)  167  Pao.  610,  L.R^.1918B 

218,  81  Pae.  527,  109  A.  S.  R.  128;  421;  NashviUe  Trust  Co.  v.  NaihviUe 

People  T.  Galifomia  Safe  Depoat,  Fourth  Nat.  Bank,  91  Tenn.  336,  IS 

etc.,  Co.,  168  Cal.  241,  141  Pac.  1181,  S.  W.  822,  15  L.B.A.  710;  Citizens 

L.R.A.igi5A  299;  Merwin  v.  Austin,  Bank  v.  Kendrick,  92  Tenn.  437,  21 

58  Conn.  22,  18  Atl.  1029,  7  L.R.A.  S.  W.  1070,  36  A.  S.  R.  96;  Foot  v. 

84  and  note;  Lee  v.  Lee,  31  Ga.  26,  Ketchum,  15  Yt.  258,  40  Am.  Dec. 

76  Am.  Dec.  681;  Downs  t.  Jackson,  678;  Blake  v.  Langdon,  19  Yt  485, 

33  111.  464,  85  Am.  Dee.  289;  Ken-  47  Am.  Dec.  701. 

tncky  Flour  Co.  v.  Merchants'  Nat.  Notes:  2  L.R.A.  273;  4  L.B.A.  858; 

Bank,. 90  Ky.  225,  13  S.  W.  910,  9  46  L.R.A.(N.S.)  65. 

L.R.A.  108;  Merrill  v.  Cape  Ann  And  see  Injunctions,  vol.  14,  p. 

Granite  Co.,  161  Mass.  212,  36  N.  E.  357;  Insolvency,  vol.  14,  pp.  655,  656. 

797,  23  L.R.A.  313;  Becker  v.  North-  6.  Wunderlieh  v.  Merchants'  Nat. 

way,  44  Minn.  61,  46  N.  W,  210,  20  Bank,  109  Minn.  468,  124  N.  W.  223, 

A.  S.  B.  543;  Layboum  v.  Seymour,  134  A.  S.  R.  788,  18  Ann.  Cas.  212, 

53  Minn.  105,  54  N.  W.  941,  39  A.  S.  27  L.R.A.(N.S.)  811. 

R.  579 ;  St.  Paul,  etc..  Trust  Co.  v.  7.  Jump  v.  Leon,  192  Mass.  511,  78 

Leek,  57  Minn.  87,  58  N.  W.  826.  N.  E.  532,  116  A.  S.  R.  265;  Stadler 

47  A.  S.  R.  576;  Thrall  v.  Omaha  v.  Helena  Firat  Nat.  Bank,  22  Mont. 

Hotel  Co.,  5  Neb.  295,  25  Am.  Rep.  190,  56  Pac.  Ill,  74  A.  S.  R.  682. 

488;  Wells  v.  Cochran,  88  Neb.  367,  And  see  infra,  par.  48, 
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does  not  militate  against  his  right  to  set-off.*  But  the  fact  that  the 
plaintiff  has  parted  with  some  property  and  threatens  to  put  the  rest  of 
it  out  of  his  hands,  so  as  to  deprive  the  defendant  of  the  power  of  col- 
lecting anything  of  him,  is  not  equivalent  to  a  charge  of  insolvency, 
and  is  not  sufficient  to  authorize  a  set-off  in  equity  which  could  not  be 
had  under  the  rules  at  law.*  It  is  the  settled  rule  that  the  nonreaiden(% 
of  the  plaintiff  in  an  action  is  a  ground  recognized  in  equity  for  per- 
mitting the  defendant  to  plead  a  demand  in  set-off  of  the  plaintiff's 
claim,**  even  where  the  defendant  had  the  opportunity  of  pleading 
his  set-off  as  a  defense  to  a  suit  at  law.**  The  theory  is  that  while  the 
mere  existence  of  cross  demands  is  not  sufficient  to  justify  a  set-off 
in  equity,  yet  the  hardship  that  would  result  to  the  defendant  by  com- 
pelling him  to  resort  to  a  foreign  court  to  enforce  his  demand  against 
the  plaintiff  gives  rise  to  an  "equity,"  which  authorizes  the  court  to 
permit  the  setting  off  of  such  demand.*'  There  are  some  jurisdic- 
tions, however,  in  which  it  has  been  held  that  the  mere  inconvenience 
of  being  compelled  to  resort  to  a  foreign  jurisdiction  is  not  sufficient 
to  call  into  operation  equitable  interference  to  allow  a  set-off.*' 

15.  Means  of  Effecting  Equitable  Setoff. — In  order  to  effect  an 
equitable  set-off  it  is  well  settled  that  equity  has  jurisdiction  to  restrain 
a  judgment  creditor  from  collecting  his  judgment  against  the  judg- 
ment debtor,  until  a  claim  of  the  latter  against  the  former  has  been 
judicially  established,  and  then  to  permit  an  equitable  offset  of  the 
one  against  the  other,  where  the  judgment  creditor  is  either  insolvent, 
or  has  no  property  out  of  which  the  judgment  debtor  can  collect  his 
claim,**  or  has  secreted  his  property  in  order  to  defeat  the  claim  of 
the  judgment  debtor,  the  judgment  debtor  in  asserting  his  claim 
being  free  from  neghgence;  **  and  relief  will  be  given  where  the 

8.  Wunderlich  v.  Merchants'  Nat.  ville  Fourth  Nat.  Bank,  91  Tenn.  336, 
Bank,  109  Minn.  4G8,  124  N.  W.  223,  18  S.  W.  822,  15  L.R.A.  710. 

134  A.  S.  R.  788,  18  Ann.  Caa.  212,  Notes:  47  A.  S.  R.  679;  30  L.R.A. 
27  L.R.A.(N.S.)  811.  (N.S.)  23. 

9.  Jennings  v.   Webster,  8  Paige     U.  Note:  30  L.R.A.(N.S.)  22. 


10.  North  Chicago  Rolling  Mill  Co.  13.  Smith  v.  Washington  Gaslight 

V.  St.  Louis  Ore,  etc.,  Co.,  152  U.  S.  Co.,  31  Md.  12,  100  Am.  Deo.  49. 

596,  14  S.  Ct.  710,  38  U.  S.  (L.  ed.)  Note:  30  L.R.A.(N.S.)  24. 

565;   Ewing-Merkel  Electric  Co.  v.  14.  North  Chicago  Rolling  Mill  Co. 

Lewisville  Light,  etc.,  Co.,  92  Ark.  t.  St.  Louis  Ore,  etc.,  Co.,  152  U.  S. 

594,  124  S.  W.  509,  19  Ann.  Caa.  596,  14  S.  Ct.  710,  38  D.  S.  (L.  ed.) 

1041  and  note,  30  L.R.A.(N.S.)   21  565;  Hovey  v.  Morrill,  61  N.  H.  9,  60 

and  note;  Porter  v.  Roseman,  165  Am.  Rep.  315;  Jarrett  v.  Qoodnow, 

Ind.  255,  74  N.  W.  1105,  112  A.  S.  39  W.  Va.  602,  20  S,  E.  575,  32 

R.  222,  6  Ann.  Cas.  718  and  note;  L.R.A.  321  and  note. 

Caldwell  v.  Stevens,  (OUa.)  167  Pae.  Note:  35  L.R.A.(N.S.)  142. 

610,  L.R.A.1918B  421;  Edminson  v.  And  see  Injunctions,  vol.  14,  p 

Baxter,  4  Hayw.  (Tenn.)  112,  9  Am.  357. 

Dee.  751;  Na^ville  Trust  Co.     Nash-  16.  Nixon       Clear  Creek  Lambm 


Ch.  (N.  Y.)  503,  35  Am.  Dec.  722. 


12.  Note:  19  Ann.  Cas.  1042. 
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claim  of  the  judgment  debtor,  as  a  matter  of  practice,  could  not 
have  been  interposed  as  a  counterclaim  or  defense  in  the  action  in 
which  the  judgment  was  rendered.**  To  afford  relief  courts,  pro- 
ceeding according  to  the  common  law  with  jurisdiction  of  the  subject 
matter  and  of  the  parties,  have  continued  cases  after  verdict  until 
a  defendant  cpuld  obtain  judgment  on  his  claim  which  for  any  suffi- 
cient reason  could  not  have  been  pleaded  in  the  action,  so  that  ulti- 
mately such  set-off  could  be  made.*' 

16.  Effect  of  Agreement  or  Estoppel. — ^Tbe  right  to  assert  a  setroff 
or  counterclaim  may  be  waived  by  contract  express  or  implied.*' 
An  agreement  to  waive  the  right,  if  founded  on  a  good  consideration, 
is  undoubtedly  binding.  So  the  receipt  of  money  by  one  person 
from  another^  to  be  f^plied  to  a  specific  purpose,  impli^  an  agree- 
ment on  the  part  of  the  former  not  to  apply  it  to  any  other  use,  and 
of  course  not  to  his  own  by  pleading  a  set-off.  Accordingly  an  agent, 
who  by  virtue  of  special  authority  has  received  money,  cannot,  when 
sued  by  his  principal,  set  off  a  debt  due  to  himself  in  a  matter  arising 
out  of  his  agency,  for  by  accepting  the  special  trust  he  waives  the 
general  right  of  setroff.*'  Likewise  where  it  is  specifically  agreed 
that  the  defendant  was  to  make  payment  in  cash,  the  counterclaim 
being  in  existence  at  the  time  of  the  agreement,  the  defendant  will 
not  be  permitted  to  interpose  the  counterclaim.'^  But  in  case  of  an 
agreement  to  pay  down  for  goods,  if  the  vendor  delivers  tise  goods 
without  actual  payment,  the  vendee  may  avail  himself  of  any  legal 
set-off,  notwithstanding  the  agreement  to  pay  ready  money.*  The 
mere  fact  that  an  obligor  in  a  contract  gives  a  bond  to  secure  the 
payment  of  his  obligations  does  not  estop  him  from  asserting  a  set- 
off.* Where  a  debtor  by  his  conduct  induces  an  assignee  of  a  claim 
against  him  to  believe  that  the  obligation  will  be  met,  and  that  there 
is  no  defense  thereto,  he  will  be  held  to  have  waived  the  right  to 
avail  himself  of  a  setroff  against  the  assignor  in  an  action  by  the 

Co.,  150  Ala.  602,  43  So.  805,  9  L.R.A.     18.  Tagg  v.  Bawman,  108  Pa.  St. 


And  see  Judgments,  vol.  15,  p.  758.  L.R.A.1918A  76. 

16.  Burton    v.    Willin,    6    Houst  19.  Tagg  v.  Bawman,  108  Pa.  St. 

(Del.)  522,  22  A,  S.  R.  363;  Nash-  273,  56  Am.  Rep.  204. 

ville  Trust  Co.  v.  Nashville  Foarth  Note:  27  L.R.A.(N.S.)  812. 

Nat.  Back,  91  Tenn.  336,  18  S.  W.  See  infra,  par.  35,  79,  and  see 


17.  North  Chicago  RolHng  Mill  Co.  464,  145  N.  W.  980,  Ann.  Caa.  1916D 

v.  St.  Louis  Ore,  etc.,  Co.,  152  U.  S.  613. 

596,  14  S.  Ct.  710,  38  U.  S.  (L.  ed.)  1.  Chapman  v.  Lathrop,  6  Cow.  (N. 

565;  Jump  v.  Leon,  193  Mass.  511,  Y.)  110,  16  Am.  Dec.  433. 

78  N.  E.  532, 116  A.  S.  R.  265;  Hovey  2.  Van  Sandt  v.  Dows,  63  la.  594, 

17.  Uonill,  61 N.  H.  9,  60  Am.  £ep.  19  N.  W.  669,  50  Am.  Bep.  769. 


(N.S.)  1255. 
Note:  35  L.R.A.(N.S.)  142. 


273,  56  Am.  Rep.  204;  Lutz  v.  Wil- 
liams, 79  W.  Va.  609,  91  S.  E.  460, 


822,  15  L,R.A.  710. 
Note:  35  L.R.A.(N.S.)  143. 


Estoppel,  vol.  10,  p.  800. 
20.  Ten  Broek-v.  Caldwell,  95  Neb. 


316. 
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asdgaee.'  So  where  the  assignor  of  a  note  demanded  payment  and 
was  referred  to  a  copromisor,  and  was  not  until  several  years  after* 
wards  informed  of  any  claim  of  offset,  it  was  held  that  the  right  to 
offset  had  been  waived^  But  generaUy  the  admission,  either  directly 
or  by  failure  to  deny,  of  liability  on  a  note  sued  on  does  not  preclude 
the  defendant  from  pleading  a  set-off  or  counterclaim.*  And  it  has 
been  held  that  a  promise  without  consideration  by  the  maker  of  a 
note  to  an-  assignee  thereof  after  maturity  after  the  assignment,  to 
pay  the  demand  which  had  in  no  way  been  made  the  basis  of  action 
or  an  occasion  of  prejudice  to  the  assignee,  does  not  estop  or  preclude 
the  maker  from  setting  up  an  equitable  set-off  against  the  assignee 
which  existed  against  the  assignor  at  the  time  of  the  assignment.' 
It  is  the  general  rule,  upheld  by  the  authorities  with*  but  few  excep- 
tions, that  a  tender  and  payment  into  court  admits  a  liability  to  the 
amount  tendered.  But  there  is  a  considerable  conflict  of  authority 
ns  to  the  effect  of  a  tender  upon  the  right  of  the  defendant  to  avail 
himself  of  defenses  to  prevent  a  further  recovery,  or,  by  means  of  a 
counterclaim,  to  defeat  a  recovery  even  to  the  extent  of  the  tender. 
When  the  action  is  based  upon  a  contract,  some  courts  hold,  either 
expressly  or  by  implication,  that  the  tender  admits  a  liability  to  the 
amount  of  the  tender  only,  and  beyond  that  the  defendant  may  avail 
himself  of  any  defects  to  defeat  a  further  recovery.'  Accordingly  a 
tender  of  a  part  of  the  amount  claijjaed  under  a  contract  for  services 
involving  items  which  may  be  segregated  does  not  preclude  a  counter- 
claim for  damages  alleged  to  have  resulted  from  unddlf ulness  in  per- 
forming services  under  the  contract^  Where  an  account  stated  does 
not  purport  to  cover  all  the  items,  but  some  are  left  open  to  future 
adjustment,  in  an  action  on  the  account  the  party  against  whom  the 
balance  is  claimed  may  offset  against  it  any  balance  which  he  claims 
from  the  items  not  included  in  the  settlement.'  As  to  the  effect  of 
an  agreement  by  an  administrator,  with  a  creditor,  to  allow  a  setroff, 
the  rule  has  been  laid  down  that  an  administrator  has  no  authority 
to  agree  with  a  creditor  to  allow  a  credit  on  his  claim  against  the  estate 
as  a  payment  of  the  purchase  price  bid  by  him  for  land  sold  by  the 
administrator.*** 

3.  VaUancey  v.  Hunt,  20  N.  D.  679,  7.  Note:  21  L.R.A.(N.S.)  354.  And 
129  N.  "W.  455, 34  L.R.A.(N.S.)  473.     see  Tender. 

4.  Merrill  v.  Merrill,  3  Greenl.  8.  La  Raolt  v.  Palmer,  51  Wash. 
(Me.)  463,  14  Am.  Dec.  247.  664,  99  Pac.  1036,  21  L.RA.(N.S.) 

5.  Mendenhall  v.  Davis,  52  Wash.  354. 

169,  100  Pac.  336,  17  Ann.  Caa.  179,  9.  Ingle  t.  Augell,  111  Minn.  63, 
21  L.R.A.(N.S.)  914.  126  N.  W.  400,  137  A.  S.  R.  533,  20 

6.  Foot  T.  Ketchnm,  15  Yt.  258,  40  Ann.  Gas.  625. 

Am.  Dec.  678.  10.  Note:  Lil.AJ.915A  307. 

Note:  46  L.R.A.  ^3. 
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m.  Ik  What  Actions  Availablb 

17.  In  General. — ^Under  some  codes  a  set-oflF  or  counterclaim  ia 
available  only  in  an  action  on  a  debt  or  obligation  to  pay  money 
founded  on  a  contract.^^  Generally,  however,  if  the  plaintiff's  de- 
mand is  in  the  nature  of  debt,  a  set-off  may  be  pleaded,  and  the  form 
of  the  action  itself,  much  less  the  mere  form  of  the  declaration,  can- 
not be  material  in  determining  the  question,  whether  th&  demand  ii 
substantially  for  liquidated  or  for  unliquidated  damages,  and  there- 
fore whether  open  to  the  defense  of  set-off  or  not.  So  the  fact  that 
the  plaintiff's  demand  is  secured  by  a  penal  bond,  and  the  suit  is 
brought  on  the  bond,  does  not  affect  the  defendant's  right  to  plead 
set-off,  if  the  plaintiff's  claim  is  such  that  but  for  its  bdng  secured 
by  the  penal  bond,  he  could  have  brought  an  action  of  indebitatus 
assumpsit  on  it.  Thus  in  an  action  on  a  bond  conditioned  on  the 
faithful  performance  by  an  agent  of  his  duly  to  account  for  and  pay 
over  money  received  by  him  in  his  representative  capacity,  set-off 
may  be  pleaded,  for  the  amount  of  the  recovery  is  definitely  fixed 
at  the  sum  which  he  has  failed  to  turn  over  to  his  principal.^*  If  the 
action  is  such  that  unliquidated  damages  are  to  be  assessed  at  the 
discretion  of  the  jury,  generally  set-off  cannot  as  a  rule  be  pleaded." 
Accordingly  in  an  action  to  recover  damages  for  the  nonperformance 
of  a  contract,  a  sctroff  cannot  be.  pleaded,  if  the  amount  of  damages 
is  not  fixed  by  the  contract  or  determined  by  law.  But  it  may  be 
pleaded,  though  in  one  sense  the  damages  may  be  called  unliquidated, 
that  is,  if  based  on  pecuniary  demands  for  goods  sold  or  services  ren- 
dered.^* Recoupment  is  allowed  in  acUons  based  on  contracts; "  and 
by  the  statutes  of  several  jurisdictions  sealed  and  unsealed  instruments 
stand  on  the  same  footing  with  respect  to  the  admissilHlity  of  inquiry 
into  their  consideration,  and  therefore  recoupment  is  equally  allow- 
able under  both.*'  The  writ  of  scire  facias,  though  in  a  certain  sense 
an  action,  because  it  may  be  pleaded  to,  is  not  the  kind  of  action 
meant  in  the  statutes  of  setroff.  Nul  tiel  record,  payment  and  release 
are  good  pleas,  but  set-off  is  not,  for  it  appliM  to  cases  where  the  debt 

11.  Raymond   v.   Green,   12   Neb.      Note:  26  Am.  Dee.  710. 

215,  10  N.  W.  709,  41  Am.  Eep.  763;      14.  Baltimore,  etc.,  R.  Co.  v.  Jame- 

Gatling  v.  Carteret  County,  92  N.  C.  son,  13  W.  Va.  833,  31  Am.  Rep.  775. 
536,  53  Am.  Rep.  432;  Baltimore,  etc.,      15.  Edge  Moor  Iron  Co.  v.  Brovn 

R.  Co.  V.  Jameson,  13  W.  Va.  833,  31  Hoisting    Machinery'    Co.,    6  Penn. 

Am.  Rep.  775.  (Dei.)  10,  62  Atl.  1054,  4  L.R.A. 

And  Bee  infra,  par.  20,  23.  (N.S.)  858;  Charlotte  v.  Keen,  207 

12.  Baltimore,  etc.,  R.  Co.  v.  Jams-  N.  Y.  346,  100  N.  E.  1116,  Ann.  Caa. 
son,  13  W.  Va.  833,  31  Am.  Rep.  775.  1914C  338,  46  L.R.A.(N.S.)  135. 

13.  Baltimore,  etc.,  R*.  Co.  v.  Jame-  16.  Van  Epps  v.  Harrison,  6  Hill 
Bon,  13  W.  Va.  833,  31  Am.  Bep.  775.  (N.  Y.)  63,  40  Am.  Bee.  314  and  note. 
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yet  remaina  to  be  proved  and  judgment  lecovered.*'  l{ie  right  of 

setroff  is  incidental  to  and  dependent  upon  the  fact  of  the  plaintiff 
having  established  a  right  of  recovery  against  the  defendant  If  thif 
fails,  the  right  of  set-off  does  not  exist."  It  is  legitimate  for  the 
plaintiff  in  his  r^ly  to  answer  to  allege  any  matter  which  will  defeat 
the  answer  and  leave  the  cause  of  action  set  up  in  the  complaint  in- 
tact. To  that  end  he  may  plead  a  set-off  or  counterclaim  in  reply 
to  a  set-off  or  counterclaim  alleged  in  the  answer,'*  but  such  set-off 
or  counterclaim  in  the  reply  is  defensive  merely  and  cannot  be  the 
basis  of  an  independent  judgment*** 

18.  Actions  by  State.— While  a  sovereign  state  may  bring  and 
maintain  a  suit  as  any  other  suitor,  it  cannot  be  sued  in  its  own  or 
a  foreign  coiurt,  unless  it  has  signified  its  consent  thereto,  either 
by  statute  or  by  some  other  unequivocal  means; '  and  on  this  ground 
the  weight  of  authority  denies  any  right  of  set-off  or  counterclaim 
against  the  state  except  as  granted  by  statute.'  In  some  jurisdictions, 
however,  a  more  liberal  rule  is  applied  and  when  the  state  voluntarily 
places  iteelf  in  the  position  of  a  suitor,  whether  in  its  own  courts  or 
in  those  of  a  sister  state,  it  will  be  held  to  have  laid  aside  its  sovereign- 
ty, and  to  have  taken  on  the  garb  of  an  ordinary  suitor,  so  far  as  con- 
cerns all  proper  matters  of  adjudication  growing  out  of  the  cause  of 
action  sued  on,  and  the  defendant  is  entitled  to  plead  and  prove  any 
and  all  matters  properly  defeniuve  ^cept  limitations.  He  may  inter- 
pose a  counterclaim  or  set-off  as  defensive  merely,  and  reduce  or 
extinguish  the  claim  of  the  state  against  him.*  Other  decisions  which 
recognize  the  right  of  set-off  rost  upon  the  ground  that  it  would  be 
unjust  to  refuse  to  allow  as  a  set-off  a  claim  to  which  the  defendant 
was  equitably  entitled.*  A  diversity  of  opinion  obtains  as  to  whether 
general  statutes  permitting  a  plea  of  aetroS  or  counterclaim  apply 
to  actions  in  which  the  state  appears  as  plaintiff,  with  the  weight  of 


17.  BurtoD  V.  WilliD,  6  Houst 
(Del.)  522,  22  A.  S.  R.  363. 

18.  Deonen  v.  Gilmore,  132  Ala. 
246,  31  So.  90,  90  A.  S.  R.  and 
note;  Moore  v.  Tate,  87  Term.  725, 
11  S.  W.  935,  10  A.  S.  R.  712. 

19.  Small  V.  Kennedy,  137  Ind.  299, 
33  N.  E.  674,  19  L.R.A.  337. 

20.  See  infra,  par.  93. 

1.  De  Groot  v.  United  States,  S 
Wall.  419,  18  U.  S.  (L.  ed.)  700; 
The  Siren,  7  WaU.  152,  19  U.  S.  (L. 
ed.)  129;  Moore  v.  Tate,  87  Tenn.  725, 
11  S.  W.  935,  10  A.  S.  R.  712.  And 
flee  States. 

2.  Alpia  V,  Grand  Traverse  Connty, 


73  Mich.  182,  41  N.  W.  223,  16  A. 
S.  R.  576  and  note;  Raymond  v.  State, 
54  Mias.  562,  28  Am.  Rep.  382; 
Moore  v.  Tate,  87  Tenn.  725,  11  S. 
W.  936,  10  A.  S.  R.  712. 

Notes:  12  Am.  Dec.  153;  33  L.R.A. 
(N.S.)  376. 

3.  .State  T.  Aransas  Brick,  etc.,  Co., 
98  Ark.  125,  135  S.  W.  843,  33  L.R.A 
(N.S.)  376  and  note;  Raymond  v. 
State,  54  Miss.  562,  28  Am.  Rep.  382; 
Moore  v.  Tate,  87  Tenn.  725,  11  S. 
\V.  935,  10  A.  S.  R.  712. 

Notes:  12  Am.  Dec.  153;  33  L.R.A. 
(N.S.)  376. 

i.  Note:  33  IaR.A.<N.S.)  376. 
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authority  again  in  favor  of  tiie  state,  and  to  the  effect  that  it  is  not 
within  the  terms  of  the  statute  unless  expressly  included The  gen- 
ial rule  which  prevents  the  interposition  of  counterclaims  as  affirm- 
ative claims,  in  an  action  by  the  state,  applies  also  to  cases  where  a 
foreign  state  is  the  plaintiff,*  but  it  has  been  held  that  such  rule  dooe, 
not  apply  to  political  divisions  of  the  state,  and  that  in  actions  between 
governmental  entities,  the  law  of  set-off  is  the  same  as  if  the  contro- 
versy were  between  individuals.'  It  has,  however,  been  decided  that 
in  an  action  by  the  state  to  compel  a  county  to  levy  a  tax  to  pay  a 
sum  due  the  state,  the  county  cannot  successfully  urge  that  the  state 
owes  it  a  sum  with  which  it  should  be  credited  before  making  such 
levy.8 

19.  Actions  by  and  against  Federal  Oovemment. — ^Although  direct 
Buits  cannot  be  maintained  against  the  United  States,  nor  against 

its  property,  yet,  when  the  United  States  institutes  a  suit,  it  waives 
its  exemption  so  far  as  to  allow  a  presentation  by  the  defendant  of 
set-offs,  legal  and  equitable,  to  the  extent  of  the  demand  made  or 
property  claimed,*  and  it  has  been  held  that  the  right  of  set-off  is 
implied  by  the  act  of  March  3,  1797  (1  Stat,  at  L.  514,  chap.  20), 
which  provides  that  in  suits  between  the  United  States  and  individ- 
uals, no  claim  for  credit  shall  be  admitted  upon  trial  except  such  as 
appears  to  have  been  presented  to  the  accounting  officers  of  the  treas- 
ury for  their  examination,  and  to  have  been  by  them  disallowed  in 
whole  or  in  part.**  In  many  cases  the  right  has  been  recognized 
without  discussion."  No  debtor  of  the  United  States  can  at  the  trial 
set  off  a  claim  for  a  debt  due  to  him  by  the  United  States,  unless  pre- 
vious to  the  commencement  of  the  suit  such  claim  shall  have  been 
sulHnitted  to  the  accounting  officers  of  the  treasury  and  by  them 

5.  RaymoDd  v.  State,  54  Miss.  562,  820;  Halt  v.  United  States,  91  U.  S. 
28  Am.  Bep.  382;  Moore  v.  Tate,  87  559,  23  U.  8.  (L.  ed.)  446;  United 
Tenn.  726,  U  S.  W.  935,  10  A.  S.  E.  States  v.  Kimball,  101  U.  S.  726,  25 
712.  U.  S.  (L.  ed.)  835;  United  States 

Note:  33  L.R.A.(N.S.)  376.  v.  Flandere,  112  U.  S.  88,  5  S.  Ct 

6.  Moore  V.  Tate,  87  Tenn.  726,  67,  28  U.  S.  (L.  ed.)  630. 

11  S.  W.  936,  10  A.  S.  R.  712.  Note:  33  L.R.A.(N.S.)  380. 

7.  Note:  33  L.R.A.(N.S.)  382.  11.  United   States   v.   Wilkina,  6 

8.  Alpin  V.  Grand  Traverse  County,  Wheat.  135,  5  U.  S.  (L.  ed.)  225; 
73  Mich.  182,  41  N.  W.  223,  16  A.  United  States  v.  Macdaniel,  7  Pet.  1. 
S.  R.  576.  8  U.  S.  (L.  ed.)  587;  United  States 

9.  United  States  v.  Eckford,  6  Wall.  v.  Ripley,  7  Pet.  18,  8  U.  S.  (L.  ed.) 
484,  18  U.  S.  (L.  ed.)  920;  The  593;  United  States  v.  Pillebrown,  7 
Siren,  7  WaU.  152,  19  U.  S.  (L.  ed.)  Pet.  34,  8  U.  S.  (L.  ed.)  599;  United 
129.  States  v.  Ringgold,  8  Pet.  150,  8  U. 

Note:  33  L.B.A.(N.S.)  380.  S.   (L.  ed.)  899;  United  States  v. 

10.  United  States  v.  Hawkins,  10  Robeson,  9  Pet.  319,  9  U.  S,  (L.  ed.) 
Pet.  125,  9  U.  S.  (L.  ed.)  369;  United  142;  United  States  v.  Bank  of  M». 
States  V.  Eckford,  6  WaU.  484,  18  tropolis,  15  Pet.  377, 10  U.  S.  (L.  ed.) 
U.  S.  (L.  ed.)  920;  Watkins  v.  United  774;  Bank  of  United  States  t.  United 
States,  9  Wall.  759,  19  U.  S.  (L.  ed.)  States,  2  How.  711,  11  U.  8.  (L.  «d.) 
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rejected,  except  in  the  cases  provided  for  by  the  statute ;  ^*  and  this 
rule  applies  even  though  the  equity  of  the  defendant's  claim  is  plain.*" 
However,  a  claim  for  credits  not  presented  may  be  allowed  at  the 
trial  when  it  shall  be  proved  to  the  satisfaction  of  the  court  that  the 
defendant  is  in  possession  of  vouchers  not  before  in  his  power  to 
procure,  and  that  he  was  prevented  from  exhibiting  a  claim  for  such 
credits  at  the  treasury  by  absence  from  the  country  or  some  unavoid- 
able accident.'^  The  fact  of  presentation  and  disallowance  in  whole 
or  part  or  that  the  defendant  had  been  prevented  from  so  presenting 
it  by  some  unavoidable  accident  must  appear  aiBrmatively  as  a  part 
of  the  defendant's  case.'*  In  an  action  against  the  United  States  in 
the  court  of  claims  the  court  may,  by  virtue  of  statute,  hear  and 
determine  demands  of  the  government  of  every  kind  against  the 
claimant,  or  those  whom  the  claimant  represents,  whether  liqui- 
dated or  unliquidated,  and  set  off  against  the  claim  in  suit  the  amount 
found  in  favor  of  the  United  States  upon  such  hearing  and  deter- 
mination. 

20.  Tort  Actions* — ^The  general  principles  of  set-off  do  not  permit 
the  pleading  of  a  set-off  in  an  action  arising  ex  delicto,"  but  where 
the  basis  of  the  plaintiff's  demand  is  such  that  he  may  either  sue  in 
tort  or  waive  the  tort  and  sue  in  assumpsit^  the  courts  are  quite  gen- 
erally agreed  that  if  he  does  waive  the  tort  and  his  right  to  damages 
and  sue  in  assumpsit,  the  defendant  may  plead  a  set-off.*®  Accord- 
ingly where  a  person  has  converted  property  and,  by  the  law  of  the 
jurisdiction,  the  owner  may  sue  in  assumpsit  for  the  value,  the 
defendant  in  an  action  of  that  kind  may  assert  a  set-off  in  defense. 

439;  The  Siren,  7  Wall  152,  19  U.  S.  v.  United  States,  4  WaU.  617,  8  U.  S. 

(L.  ed.)  129.  (L.  ed.)  389. 
Note:  33  L.R.A.(N.B.)  379.  18.  Ware  t.  TTnited  States,  4  Wall. 

12.  United    States    r.    Giles,    9  617,  8  U.  S.  (L.  ed.)  389. 

Cranch  212,  4  U.  S.  (L.  ed.)  708;     16.  Allen  v.  United  States,  17  WaU. 

United  States  v.  Macdaniel,  7  Pet.  1,  207,  21  U.  S.  (L.  ed.)  553;  McKnight 

8  U.  S.  (L.  ed.)  587;  United  States  y.  United  States,  98  U.  S.  179,  25 
v.  Fillebrown,  7  Pet.  28,  8  U.  S.  (L.  xT,  S.  (L.  ed.)  115;  United  States  v. 
ed,)  596;  United  Scates  v.  Hawkins,  Burchard,  125  U.  S.  176,  8  S.  Ct  832, 
10  Pet.  125,  9  U.  S.  (L.  ed.)  369;       p.  S.  (L.  ed.)  662. 

Waw  V.  United  States.  4  Wall.  617,  u^^^ng  Water  Tube  Boiler  Co. 

18  U.  S.  (Led.  389;  Umted  States  T.  ^  Thompson,  156  Mich.  365,  120  N. 

St  2"2.  wltMna  V '  United  Stat^^"  ^  LR.A.(N.S.)  748;  Folsom 

9  W^l  759  19  U  S  (L  ^  )  820-  ^arU,  6  Minn.  420,  80  Am.  Dec 
wl^  'uni^  1  ^■Co*.'"v!'-U?^  456;  Zimmer^n  v   Sunset  Lumb^ 

States,  101  U.  S.  543,  25  U.  S.  (L.  ^r^  ^^'^ 

^\  -Iqqq  L.RA.(N.S.)  123,  Ann.  Gas.  1013A 

13.  United  States  v.  Bank  of  Me-  103.    And  see  supra,  par.  17. 
tropolis,  15  Pet.  377,  10  U.  S.  (L.  ed.)      18.  Downs  v.  Pinnegan,  58  Mmn. 
774  113,  59  N.  W.  981,  49  A-  S.  R.  488; 

14.  United  States  v.  Hawkins,  10  Evans  t.  Miller,  68  Mias.  120,  38  Am. 
Pet  125,  9  U.  S.  (L  ed.)  &68;  Ware  Hep.  313. 
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It  is  indeed  greatly  to  the  defendant's  advantage  to  be  sued  in  assump- 
sit rattier  than  in  trespass  or  trover,  since  in  the  former  action  be 
escapes  all  claims  for  damages,  obtains  the  right  of  set-off,  and  can 
be  held  only  for  the  actual  value  of  the  property.**  Where  the  trans- 
action originated  on  a  contract,  the  defendant  may  plead  a  breach 
of  the  contract  by  way  of  comiterclaim,  though  the  plaintifirs  action 
is  in  tort*"  Recoupment  was  in  early  times  applied  to  actions  found- 
ed in  tort,  as  if  one  who  is  entitled  to  rent  disseise  the  tenant,  in  an 
assize  brought  by  the  disseisee  he  may  recoup  the  rent  in  the  dam- 
ages. A  disseisor  may  also  recoup  all  in  damages  that  he  has  expend- 
ed upon  repairing  buildings;  also  r^t  service  inciirred  during  the 
disseisin.*  So  at  pr^ent  recoupment  is  quite  generally  allowed  in 
actions  based  on  tort.*  Thus,  for  instance,  where  two  persons  trade 
horses,  each  fraudulently  representing  that  his  horse  is  sound,  in  an 
action  in  tort  by  one  to  recover  damages,  the  other  may  recoup  the 
damages  suffered  by  himself.  For  imisrepresentations  of  the  character 
alleged,  each  party  may  generally  sue  in  contract  or  in  tort.  If  the 
plaintiff  had  declared  in  contract,  alleging  that  the  defendant  agreed 
that  his  horse  was  sound  as  far  as  he  knew,  knowing  him  to  be 
unsound,  it  cannot  be  doubted  that  the  defendant  might  recoup  his 
damages.  The  fact  that  the  plaintiff  sues  in  tort  does  not  complicate 
the  matter.  It  is  not  more  difficult,  or  less  desirable,  in  such  an 
action,  to  have  the  whole  litigation  adjusted  in  a  single  suit.'  In 
those  jurisdictions  wherein  recoupment  is  included  in  the  definition 
of  counterclaim,  there  would  seem  to  be  no  question  but  that  a  coun- 
terclaim may  be  asserted  in  a  tort  action,  and  in  keeping  with  the 
rule  favoring  the  settling  of  all  controversies  so  far  as  possible  in 
one  action,  the  courts  in  some  states  permit  pleading  of  a  counter- 
claim in  actions  for  personal  tort*  So  counterclaims  have  been  al- 
lowed in  actions  for  assault  and  battery,'  and  in  actions  for  slander.* 
Likewise  in  an  action  against  a  physician  for  malpractice  it  is  permis- 

19.  Evans  v.  Miller,  68  Miss.  120,  N.  W.  168,  Ann.  Cas.  1917D  113  and 
38  Am.  Rep.  313.  note.   And  see  infra,  par.  -33,  34,  35. 

20.  Note:  89  Am.  Dec.  486.  And  5.  Shoemaker  v.  Jackson,  128  la. 
see  supra,  par.  17.  488,  104  N.  W.  1139,  1  L.R.A.(N.S.) 

1.  Carev  V.  Guillow,  105  Mass.  18,  137;  Gutzman  v.  Clancy,  U4  Wis. 
7  Am.  Rep.  494.  589,  90  N.  W.  1081,  58  L.R.A.  744; 

2.  Edge  Moor  Iron  Co.  v.  Brown  Powell  v.  Powell,  160  Wis.  504,  152 
Hoisting  Maeh.  Co.,  6  Penn.  (Del.)  N.  W.  168,  Ann.  Cas.  1917D  113  and 
10,  62  Atl.  1054,  4  L.R.A.(N.S.)  868;  note. 

Carey  v.  Qmllow,  105  Mass.  18,  7  Am.     Note:  89  Am.  Dec  486. 

Rep.  494.  And  see  AsSAUi/r  and  Battebt, 

3.  Carey  v.  Guillow,  105  Mass.  18,  vol.  2,  p.  578. 

7  Am.  Rep.  494.  6.  Powell  v.  Powell,  160  Wis.  504, 

4.  Gutzman  v.  Clancy,  114  Wis.  152  N.  W.  168,  Ann.  Cas.  1917D  113 
589,  90  N.  W,  1081,  58  L.R.A.  744;  and  note. 

PoweU  v.  Powell,  160  Wis.  604,  152 
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sible  to  aet  up  a  counterclaim  for  the  value  of  the  services  due  to  the 
defendant  in  the  performance  of  the  act  out  of  which  the  action 
arose.'  Some  courts  have,  however,  adopted  the  contrary  rule,  and 
refuse  to  permit  a  counterclaim  to  be  pleaded  in  an  action  for  tort  * 
21.  Actions  to  Recover  Exempt  Property. — Exemption  privileges 
allowed  by  statute  are  to  be  liberally  construed,  and  a  debtor  should 
not  be  deprived  thereof  through  a  technical  following  of  statutes  per- 
taining to  pleading.*  Upon  this  prindple  the  courts,  as  a  general 
rule,  decline  to  allow  a  set-off  against  clEiims  arising  out  of  exempt 
property ;  and  this  is  true  notwithstanding  the  fact  that  there  is 
no  express  provision  protecting  exempt  property  from  the  right  of 
set-off."  This  interpretation  given  to  the  exemption  statutes  is  not 
in  all  cases  the  one  which  a  literal  following  of  its  provisions  would 
seem  to  require,  but  force  and  effect  are  sought  to  be  given  to  the 
obvious  legLslative  intent,'*  and  the  whole  spirit  of  these  acts  is  sudi 
that  it  was  intended  to  protect  the  exempt  property  from  all  manner 
of  coercive  process  of  the  law,**  and  not  merely  to  protect  the  earnings 
of  the  debtor  and  other  exempt  property  from  seizure  by  means  of 
the  processes  technically  known  as  attachment,  execution  or  garnish- 
ment, bat  to  preserve  them  for  the  benefit  of  his  family  against  any 
appropriation  for  tiie  payment  of  his  debts  not  authorized  by  law  to 
which  he  does  not  consent.'*  To  allow  a  setroff  would  in  most  cases 
result  in  a  palpable  evasion  of  the  law.'*  The  general  rule  has  been 
applied  in  actions  to  recover  for  the  wrongful  taking  or  detaining 
of  exempt  property;  '•  to  recover  for  wrongful  conversion  of  exempt 
property; "  and  to  recover  the  sale  price  of  such  property.'*  Like- 

7.  WhiteseU  v.  Hill,  101  la.  629,  11.  Bradley  v.  Earle,  22  N.  D.  139, 
70  N.  W.  750,  37  L.R.A.  830.  And  132  N.  W.  660,  Ann.  Cas.  1914A  U81 
Bee  Physicians  and  Sdbgeons,  vol.  and  note,  42  L.R.A.(N.S.)  575. 

21,  pp.  403,  417.  Note:  42  L.B.A.(N.S.)  575. 

8.  Wrege  V.  Jones,  13  N.  D.  267,  12.  Millington  v.  Laurer,  89  la.  322, 
100  N.  W.  705,  U2  A.  S.  R.  679,  3  56  N.  W.  533,  48  A.  S.  R.  385. 
Ann.  Caa.  482.  13.  Millington  v.  Laurer,  89  la.  322, 

Note:  Ann.  Cas.  1917B  113.  56  N.  W.  533,  48  A.  S.  R.  385. 

9.  Bradley  v.  Earle,  22  N.  D.  139,  14.  Millington  v.  Laurer,  89  la.  322, 
132  N.  W.  660,  Ann.  Ca8.  1914A  1181,  56  N.  W.  533,  48  A.  S.  R.  385;  CoUier 
42  L.R.A.(N.S.)  575;  Collier  v.  Mur-  v.  Marphy,  90  Tenn.  300,  16  S.  W. 
phy,  90  Tenn.  300,  16  S.  W.  465,  25  4fi5,  25  A.  S.  R.  698. 

A.  S.  R.  698  and  note.    And  see  Ex-  16.  Millington  v.  Lanrer,  89  la.  322, 

■MpnoNS,  vol.  11,  p.  492.  56  N.  W.  533,  48  A.  S.  R.  385. 

10.  Muiaken  v.  "Winter,  2  Dnvall  16.  Cone  v.  Lewis,  64  Tex.  331,  53 
<Ky.)  256,  87  Am.  Dec.  495;  Cleve-  Am.  Rep.  767. 

land  V.  McCanna,  7  N".  D.  455,  75  N.  Note:  42  L.R.A.(KS.)  575. 

W.  908,  66  A.  S.  R.  670,  41  L.R.A.  17.  Cleveland  v.  MeCanna,  7  N.  D. 

852;  Bradley  v.  Earle,  22  N.  D.  139,  465,  75  N.  W.  908,  66  A.  S.  R.  670 

132  N.  W.  660,  Ann.  Cas.  1914A  1181  and  note,  41  L.R.A.  852. 

and  note,  42  L.R.A.(N.S.)  575.  18.  MuUiken   v.   "Winter,   2  Dnv. 

Notes:  48  A.  S.  R.  390;  16  L.R.A.  (Ky.)  256,  87  Am.  Dec.  495. 


(N.S.)  494}  42  LJ%.A.(N.S.)  575. 


Note:  42  LB.A.(N.S.)  575. 
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wise  in  an  action  for  exempt  wages  due  from  the  defendant  he 
cannot  counterclaim  a  debt  due  from  the  plaintiff  to  him,  although 
the  counterclaim  comes  within  the  letter  of  the  statute.^*  In  some 
jurisdictions  this  rule  is  limited  to  those  counterclaims  which  arise 
out  of  distinct  and  independent  transactions,  and  does  not  apply  to 
a  recoupment  which  springs  out  of  the  .contract  relations  between 
the  parties.^**  The  general  rule  is  not  universally  applied  and  it  is 
held  by  some  very  respectable  authority  that  the  right  of  set-off  is 
not  subordinate  to  the  right  of  exemption  from  execution/  and  that 
a  defendant  may  interpose  as  a  counterclaim  or  setroff  a  debt  owing 
to  him  by  the  claimant  in  an  action  to  recover  exempt  property.  The 
reason  assigned  for  this  view  is  that  exemption  statutes  provide  for 
exemption  from  levy  and  sale  only  and  in  no  wise  affect  the  rights 
of  parties  litigant.^ 

22.  Actions  Relating  to  Real  Property. — It  is  a  rule  generally 
adopted  and  applied  that  a  setroff  or  counterclaim  cannot  be  inter- 
posed in  an  action  by  a  landlord  to  recover  the  demised  premises  from 
the  tenant  There  is  no  distinction  in  the  authorities  between  cases 
where  the  subject  matter  of  the  attempted  counterclaim  or  cross  com- 
plaint arises  out  of  a  violation  of  the  terms  of  the  lease  upon  which 
the  action  is  brought  and  other  cases.  Thus  a  covenant  to  repair 
on  the  part  of  the  lessor  and  a  covenant  to  pay  rent  on  the  part  of 
the  lessee  are  usually  considered  as  independent  covenants,  and  unless 
the  covenant  to  repair  is  expressly  or  impliedly  made  a  condition 
precedent  to  the  covenant  to  pay  rent,  the  breach  of  the  former  does 
not  justify  the  refusal  on  the  part  of  the  lessee  to  perform  the  latter 
and  therefore  cannot  be  pleaded  in  setroff.*  However,  the  statutes  of 
some  jurisdictions  expressly  authorize  the  use  of  a  counterclaim  as 
a  defense  in  actions  of  this  sort.*  A  vendee  in  possession  of  lands 
under  a  contract  of  sale  in  an  action  of  ejectment  brought  by  the 
vendor  can  assert  the  same  equitable  rights  as  he  could  if  he  were  a 
party  to  an  actidn  for  ^e  specific  performance  of  the  contract.^  But 
counterclaims  and  cross  defenses  are  not  assertable  in  actions  of  for- 
cible entry.*  In  some  jurisdictions  it  is  settled  that  in  a  suit  insti- 
tuted to  foreclose  a  mortgage,  the  defendant  cannot  set  off  any  de- 
mand he  may  have  against  the  mortgage  debt  This  rule  rests  upon 

19.  MUlington  v.  Laiirer,  89  la.  322,     8.  Note:  Ann.  Cas.  igi4A  1184. 
56  N.  W.  533,  4S  A.  S.  R.  385;  Brad-     3.  Arnold  v.  Krigbaum,  169  Cal. 
ley  V.  Earle,  22  N.  D.  139,  132  N.  W.  143,  146  Pao.  423,  Ann.  Cas.  1916D 
660,  Ann.  Gas.  1914A  1181  and  note,  370  and  not&  Generally  as  to  set-off, 
42  L.R.A.(K.S.)  575.  recoupment  and  connterelaim  in  ae- 

20.  Collier  v.  Murphy,  90  Tenn.  tions  for  rait,  see  Landlokd  4Kd  Tsm- 
300,  16  S.  W.  465,  25  A.  S.  R.  698.  ant,  voL  16,  p.  941  et  seq. 

1.  CaldvrM  V.  Ryan,  210  Mo.  17,     4.  Note:  Ann.  Gas.  1916D  374. 
108  S.  W.  533,  124  A.  S.  R.  717,  14     5.  Note:  89  Am.  Dee.  468. 
Ann.  Cas.  314,  16  L.R.A.(N.S.)  494.     6.  Note:  121  A.  8.  R.  41L 
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the  ground  that  such  a  suit  is  not  a  personal  action,  but  a  proceeding 
in  rem.'  The  prevaihng  rule,  however,  is  that  a  set-off  may  be  plead- 
ed in  actions  to  foreclose  a  mortgage.^ 

23.  Proceedings  to  Recover  Taxes. — Although,  aa  has  been  seen, 
there  is  some  difference  of  opinion  on  the  question  of  the  right  to 
interpose  a  counterclaim  in  an  action  or  proceeding?  by  the  govern- 
ment,* the  general  rule,  based  on  grounds  of  public  policy,  is  well 
settled  that  no  set-off  is  admissible  against  demands  for  taxes  levied 
for  general  or  local  governmental  purposes.*"  The  strictness  with 
which  the  rule  is  applied  is  seen  in  the  cases  whidi  hold  that  illegal 
or  excessive  taxes  paid  in  previous  years  cannot  be  offset  against  cur- 
rent tax  demands;**  aa  to  this,  however,  there  is  some  authority  to 
the  contrary.*'  The  reason  on  which  the  general  rule  is  based  is  that 
taxes  are  not  in  the  nature  of  contracts  between  party  and  party,  but 
grow  out  of  a  duty  to  and  are  the  positive  acts  of  the  government,  to 
the  making  and  enforcing  of  which  their  personal  consent  individ- 
ually is  not  required.*'  A  practical  and  at  the  same  time  an  amply 
sufficient  reason  for  the  rule  is  to  be  found  in  the  fact  that  the  amount 
of  the  annual  tax  levy  and  the  various  purposes  for  which  taxes  are 
imposed  are  fixed  and  defined  in  advance  of  the  levy  and  the  money 
raised  must  be  exp^ded  for  the  purposes  so  defined.  If  the  taxpayer 
can  properly  refuse  to  pay  his  tax  when  called  upon  by  the  collector 
because  he  has  a  claim  against  the  municipality  which  is  not  includ-  . 
ed  in  Uie  tax  levy,  it  is  plain  that  some  legitimate  and  necessary 
e!^>enditure  must  be  curtailed.   If  the  taxpayer's  claim  is  disputed 

7.  Brown  v.  CorieU,  50  N.  J.  Eq.  (N.S.)  376,  382;  Ann.  Gas.  1914C 
753,  26  Atl.  915,  35  A.  S.  B.  789,  21  339. 

L.R.A.  321.  11.  Bayea  v.  Paintsville,  166  Kv. 

8.  Note:  21  L.R.A.  321.  See  Mobt-  679, 179  S.  W.  623,  L.R.A.1916B  1027; 
GAGES,  vol.  19,  p.  542  et  seq.  New  Orleans  v.  Davidson,  30  La.  Ann. 

9.  See  sapra,  par.  18,  19.  541,  31  Am.  Rep.  228. 

10.  Finnegan  v.  Femandina,  15  Fla.  Notes:  33  L.R.A.(N.S.)  384;  Ann. 
379,21Am.  R€p.292;Tarverv.Dalton,  Cas.  1914C  340. 

134  Ga.  462,  67  S.  E.  929,  20  Ann.  12.  Note:  33  L.R.A.(N.S.)  384. 

Cas.  281,  29  L.R.A.{N.S.)  183;  New  13.  Finnegan    v.    Fernandina,  15 

Orleans  v.  Davidson,  30  La.  Ann.  541,  Fla.  379,  21  Am.  Rep.  292;  New  Or- 

31  Am.  Rep,  228;  Morris  v,  Lalaurie,  leans  v.  Davidson,  30  La.  Ann.  541,  31 

39  La.  Ann.  47,  1  So.  659;  Auditor  Am.  Rep.  228;  Hibbard  v.  Clark.  56 

General  V.  Bay  County,  106  Mich.  662,  N.  H.  155,  22  Am.  Rep.  432;  Char- 

64  N.  W.  570;  Charlotte  v.  Keon,  207  lotte  v.  Keon,  207  N.  Y.  346,  100  N. 

N.  Y.  346,  100  N.  E.  1116,  Ann.  Gas.  E.  1116,  Ann.  Gas.  1914C  338,  46 

1914C  338  and  note,  46  L.R.A.(N.S.)  L.R.A.(N.S.)  135;  GatUng  v.  Carteret 

135;  Gatling  v.  Carteret  County,  92  County,  92  N.  C.  536,  53  Am.  Rep. 

N.  G.  536,  53  Am.  Rep.  432;  Trenholm  432;  Trenholm  v.  Charleston,  3  S.  C. 

V.  Charleston,  3  S.  C.  347,  16  Am.  347,  16  Am.  Rep.  732. 

Rep.  732;  Moore  v.  Tate,  87  Tenn.  Notes:  56  L.B.A.  922;  33  L.R.A. 

725,  11  S.  W.  935,  10  A.  S.  R.  712.  (N.S.)  384, 
Notes:  56  L.R.A.  922  ;  33  LJI.A. 
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the  collection  of  the  tax  must  await  and  abide  the  result  of  a  lawsuit 
and  meanwhile  the  financial  affairs  of  the  municipality  will  be 
thrown  into  great  confusion.**  Although  there  is  authority  to  the 
<;ontrary,^^  special  assessments  for  municipal  improvemoitB  have 
generally  been  held,  with  respect  to  offsetting  claims,  to  be  taxes, 
h^nst  which  set-offs  and  counterclaims  are  not  admissible.**  Accord- 
ingly a  demand  for  damages  caused  by  improving  a  street  cannot  be 
set  up  as  a  counterclaim  unless  expressly  so  authorized  by  statute,  as 
that  would  divert  the  tax  from  its  special  purpose.''  But  when  a 
contractor  seeks  to  enforce  his  statutory  lien  on  property  for  the  con- 
tract price  of  a  street  improvement,  the  property  holder  may  set  off 
a  demand  against  him,  since  this  does  not  in  any  wise  interfere  with 
the  excise  of  the  governmental  power,  or  with  the  progress  of  the 
improvement.** 

24.  Garnishment. — "While  it  is  true  that  the  plaintiff  in  garnish- 
ment proceedings  acquires  by  the  service  of  summons  upon  the  gar- 
nishee a  lien  upon  all  money  or  property  in  his  hands  bdonging  to 
the  defendant,  the  lien,  existing  by  force  of  the  garnishment  only, 
is  subject  and  inferior  to  the  equities  existing  in  favor  of  the  garnishee 
against  the  defendant.  The  plaintiff  in  such  an  action  stands  in  no 
better  position  than  the  d^endant,  witti  no  greater  rights,  and  the 
rule  is  that  a  garnishee  may  interpose  a  counterclaim  c^ainst  the 
principal  debtor  in  the  garnishment  proceedings,  and  it  will  be  allowed 
as  an  equitable  set-off  when  the  principal  debtor  is  insolvent.** 

25.  Set-off  against  Judgment. — ^The  courts  of  common  law  have 
long  established  the  principle  of  set-off  as  applicable  to  mutual  judg- 
ments in  the  same  court.  And  it  is  said  that  this  power  of  setting  off 
judgments  not  only  in  the  same  court,  but  in  different  courts,  did  not 
depend  upon  the  statutes  of  set-off,  but  upon  the  general  jurisdiction 
of  the  court  over  its  suitors.  This  remedy  has  been  very  much  extend- 
ed  in  equity  whore  tiie  insolvency  of  the  judgment  plaintiff,  his  non- 
residence  within  the  jurisdiction  of  the  court,  the  fact  that  the  mu- 
tual obligations  have  grown  out  of  the  same  transaction,  and  many 
other  purely  equitable  considerations,  have  been  held  to  authorize 
the  setting  off  of  many  classes  of  obligations  held  by  the  defendant 
against  a  judgment  duly  recovered  against  him  in  a  court  of  law.** 

14.  New  Orleans  v.  Davidson,  30  17.  Note:  33  L.R.A.(N.S.)  385. 
La.  Ann.  541,  31  Am.  Rep.  228;  Char-  18.  Note:  Ann.  Gas.  1914C  341. 
lotte  V.  Keon,  207  N.  Y.  346,  100  N.  19.  Wunderlich  v.  Merchants'  Nat. 
K.  1116.  Ann.  Cas.  1914C  338,  46  Bank,  109  Minn.  468,  124  N.  W.  223, 
L.R.A.(N.S.)  135;  Gatling  v.  Carteret  134  A.  S.  R.  788,  18  Ann.  Cas.  212, 
County,  92  N.  C.  536,  53  Am.  Rep.  27  L.R.A.(N.S.)  811.  As  to  the  right 
432;  Trenholm  v.  Charleston,  3  S.  C.  of  the  garnishee  or  trustee  to  set  off 
347,  IG  Am.  Rep.  732.  the  demand  of  the  principal  debtor, 


16.  Notes:  56  L.R.A.  923;  Ann.     20.  Blount  v.  Windley,  95  U.  fi.  178, 


15.  Note:  56  L.R.A.  923. 


see  infra,  par.  68. 


Cas.  1914C  340. 


24  U.  S.  (L.  ed.)  424. 
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A  full  discnsflion  of  tho  subject  of  set-off  of  judgmeato  is  found  else- 
where in  this  work.' 

26.  Actions  on  Assigned  Claims  Generally. — The  general  rule  is 
that  the  assignee  of  a  chose  in  action  for  the  assignment  of  which  no 
protection  is  specifdly  provided  by  law  takes  subject  to  all  rights  of 
set-off  then  held  by  the  debtor  against  the  assignor  *  Likewise  the 
ri^t  of  recoupment  is  attached  to  a  contract  and  goes  with  it  into 
whosesoever  hands  the  right  may  come  to  sue  on  the  contract  Accord- 
ingly it  has  been  held  that  in  an  action  on  an  assigned  claim  for 
wages  the  defendant  may  recoup  damages  caused  by  the  assignor  in 
seducing  the  danghter  the  defendant.'  Before  the  reformed  pro- 
cedure an  action  on  an  assigned  claim  could  only  have  been  brought 
in  the  nsime  of  the  assignor  and  the  right  of  set-off  would  attach  in 
favor  of  the  defendant  in  respect  of  any  debt  or  claim  against  him 
held  by  the  debtor  at  the  time  of  tiie  commencement  of  the  action, 
which  within  the  statute  was  the  subject  of  set-off.  The  fact  that 
under  the  reformed  procedure  the  action  is  brought  in  the  name  of 
the  assignee  does  not  chailge  the  rights  of  the  parties.*  The  right 
of  set-off  against  a  demand  in  the  hands  of  an  assignee  for  the  benefit 
of  creditors  under  state  insolvency  statutes  or  in  the  hands  of  the 
trustee  in  bankruptcy  differs  materially  from  the  right  of  set-off 
against  a  demand  in  the  hands  of  an  assignee  for  value,  and  in  gen- 
eral they  are  granted  much  more  liberally  than  under  the  ordinary 
law  of  set-off  discussed  in  this  article.'  A^  to  assignees  and  receivers 
of  insolvents  the  general  rule  is  that  they  are  not  regarded  as  pur- 
chasers for  value  without  notice,  but  rather  as  personal  representar 

1.  See  jTWavxisTB,  toL  15,  p.  82G  Rmpton  Bank  v.  Balliet,  8  Watts  & 
et  seq.  S.  (Pa.)  311,  42  Am.  Dec.  297  and 

2.  Winchester  v.  Hackley,  2  Cranoh  note;  Zeigler  v.  Maner,  53  S.  C.  115, 
342,  2  U.  S.  {L.  ed.)  299;  Porter  v.  30  S.  E.  829,  69  A.  S.  R.  842;  Foot 
Liscom,  22  Cal.  430,  83  Am.  Dec.  76;  v.  Ketchum,  15  Vt.  258,  40  Am.  Dec. 
Merrill  v.  Merrill,  3  Greenl.  (Me.)  678;  Johnston  v.  Humphrey,  91  Wis. 
463,  14  Am.  Dee.  247;  Gary  v.  Ban-  76,  64  N.  W.  317,  51  A.  S.  R.  873. 
croft,  14  Pick.  (Mass.)  315,  25  Am.  Notes:  26  Am.  Dec  710;  34  Am. 
Dec.  393;  Spaulding  v.  Backus,  122  Dec  152;  89  Am.  Dee.  484;  23  L.R. A. 
Mass.  553,  23  Am.  Rep.  3S1;  Bradley  305,  307. 

V.  Smith,  98  Mich.  449,  57  N.  W.  576,  And  see.  Assignments,  vol.  2,  p.  629 

30  A.  S.  K.  565,  23  L.R.A.  305;  Bacon  et  seq.;  Assignuenxs  vob  Benefit  of 

T.  Reich,  121  Mich.  480,  80  N.  W.  Creditoes,  vol.  2,  p.  656;  Judgments, 

278,  49  L.R.A.  311:  Graves  v.  Wood-  vol.  15,  p.  779. 

bury,  4  Hill  (N.  Y.)  559,  40  Am.  Deo.  3.  Bixhy  v.  Parsons,  49  Conn.  483, 
496;  People  v.  New  York  Common  44  Am.  Rep.  246.  And  see  infra,  par- 
Pleas,  13  Wend.  (N.  Y.)  649,  28  Am.  51. 

Dec  495;  McKnight  v.  Devlin,  52  N.  4.  Barlow  v.  Myeis,  64  N.  Y.  41,  21 

Y.  399,  11  Am.  Rep.  715;  Barlow  v.  Am.  Rep.  582. 

Myers,  64  N.  Y..41,  21  Am.  Rep.  582;  Note:  23  L.R.A.  305. 

McMullen  v.  Wenner,  16  Serg.  &  R.  5.  See  Iksolvutot,  voL  14,  p.  655 

(Pa.)  18,  16  Am.  Deo.  543;  North-  et  seq. 
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tives  of  the  insolvents,  and  standing  in  their  shoes  so  far  as  their 
assets  are  concerned,  and  take  the  same  subject  to  aet-offs,  liens,  and 
incumbrances  as  they  existed  at  the  time  of  their  appointment.* 

27.  Necessity  for  Notice  of  Assignment. — The  rule  adopted  in  som« 
states  is  that  while  notice  of  assignment  is  required  to  cut'  oft  other 
defenses  in  favor  of  the  defendant  and  against  the  assigUOT,  it  is 
not  necessary  with  respect  to  set-off,  either  at  law  or  in  equity ;  and 
a  debt  owing  by  the  assignor,  not  then  due  and  actionable,  but  which 
becomes  so  prior  to  notice  of  the  transfer,  is  not  a  legal  setoff.'  Othra 
courts  have  adopted  the  rule  that  notice  is  necessary  to  cut  off  the 
right  of  set-off  and  that  the  defendant  may  use  any  set-off  which 
arises  or  is  acquired  prior  thereto.^  The  basis  of  this  rule  is  that 
without  such  notice,  the  debtor  has  no  reason  to  presume  that  the 
original  creditor  is  not  still  his  creditor;  and  payment  to  him  is 
according  to  his  a>ntTact  and  in  the  due  and  ordinary  course  of  busi- 
ness. The  assignee  takes  an  equitable  interest  only,  which  must  be 
enforced  in  the  name  of  the  assignor;  and,  until  notice,  he  has  no 
equity  against  the  debtor  which  can  be  recognized  and  protected  by 
a  court  of  law  or  equity.' 

28.  Action  by  Indorsee  of  Negotiable  Paper;  Transfer  before  Ma- 
turity.— The  general  rule  is  that  commercii^  paper  negotiated  for 
value  before  maturity  is  not  subject  to  setK)ff  or  recoupment;  a  dif- 
ferent doctrine  would  essentially  check  its  circulation  and  embarrass 
mercantile  operations.^'  And  it  has  been  held  that  where  a  prom- 
issory note  is  secured  by  a  lien  on  land,  the  transfer  of  the  note  be- 

6.  Adams  t.  Spokane  Drug  Co.,  57  Nat.  Bank  t.  Nye  County,  38  Nev. 
Fed.  888,  23  L.R.A.  334;  Steelman  v.  123,  145  Pae.  932,  Ann.  Gas.  19170 
Atchley,  98  Ark.  294,  135  S.  W.  902,  1195;  Northampton  Bank  v.  Balliet, 
32  L.R.A.(N.S.)  1060;  Colton  v.  8  Watts  &  S.  (Pa.)  311,  42  Am.  Dec 
Drovers'  Perpetual  Building,  etc.,  297;  Smith  v.  Ewer,  22  Pa.  St  116, 
Ass'n,  90  Md.  85,  45  Atl.  23,  78  A.  S.  60  Am.  Dec  73. 

R.  431,  46  UR.A.  388;  Merrill  v.  Notes:  89  Am.  Dec  484  ;  23  L.BjL 

Cape  Ann  Granite  Co.,  161  Mass.  212,  306. 

36  N.  E.  797,  23  L.R.A.  313  and  note;  And  see  AssiQNicnrrs,  vol.  2,  p. 

Armstrong  v.  Warner,  49  Ohio  St.  622  et  seq. 

376,  31  N.  E.  877,  17  L.RJI.  466.  9.  Baxter  v.  Little,  6  Mete.  (Uass.) 

7.  Stadler  v.   Helena  First  Nat.  7,  39  Am.  Dec.  707. 
Bank,  22  Mont.  190,  66  Pae.  Ill,  74  10.  Bull  v.  Kasson  First  Nat.  Bank, 


8.  Withers  v.  Greene,  9  How.  213,  Ala.  563,  6  So.  343,  13  A.  S.  R.  67; 

13  0.  S.  (L.  ed.)  109;  Bowman  v.  Merrill  v.  Merrill,  3  Greenl.  (Mc) 

Halstead,  2  A.  K.  Marsh.  (Ky.)  200,  463,  14  Am.  Dec.  247;  Sargent  v. 

12  Am.  Dec.  380;  Baxter  v.  Little,  Southgate,  5  Pick.   (Mass.)  312,  16 

6  Mete.  (Mass.)  7,  39  Am.  Dee.  707;  Am.  Dec.  409;  Pettee  v.  Prout,  3  Gray 

Spaulding  v.  Backus,  122  Mass.  553,  (Mass.)  502,  63  Am.  Dec.  778;  Mo- 

23  Am.  Rep.  391;  Kershaw  v.  Mer-  Knight  t.  Derlin,  62  N.  Y.  399, 11  An. 

chants  Bank,  7  How.  (Miss.)  386,  Rep.  715. 
40  Am.  Dec.  70;  San  Francisco  First 


A.  S.  R.  582. 
Note:  23  L.R.A.  306. 


123  U.  8.  105,  8  S.  a.  62,  31  TJ.  S. 
(L.  ed.)  97;  Manning  v.  Maroney,  87 
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ion  matorit^  to  a  boba  fide  purchaser  frees  both  the  note  and  the 
lien  from  any  right  of  set-off  existing  against  the  payee.  On  this  point 
there  is  also  authority  to  the  contrary.'^  A  full  discussion  of  the 
protection  afforded  due  course  holdecB  of  n^otiable  instruments  is 
found  elsewhere  in  this  work.*' 

29.  Transfer  after  Maturity. — On  the  question  of  the  right  of  a 
maker  oi  a  negotiable  insbnunont  transferred  after  maturity  to  set  off 
a  claim  agunst  the  payee  in  an  action  by  the  indorsee,  there  is  a 
conflict  in  the  cases.  The  rule  most  generGdly  followed  in  ihe  United 
States  is  that  in  an  action  on  negotiable  paper  transferred  after  due, 
the  maker  may  set  off  any  cross  demeind  which  existed  in  his  favor 
against  the  original  payee  at  the  time  of  the  taransfer.'*  And  statutes 
with  relation  to  set-offs  and  counterclaims  existing  in  many  of  the 
states  either  directly  or  indirectly  authorize  the  assertion  of  a  setroff 
in  such  cases.**  While  it  is  true  that  the  statutes  of  set-off  contem- 
plate mutual  demands  between  the  same  parties,  still  the  common 
law  or  law  merchant  treats  the  holder  of  a  promissory  note,  which 
was  dishonored  when  he  took  it,  as  the  party  to  the  contract,  for  ail 
purposes  of  defense,  when  he  shall  put  his  note  in  suit,  and  accord- 
ing to  the  courts  permitting  a  set-off  against  a  note  transferred  after 
matunty,  set-off  is  a  defense  which  attaches  to  the  note  in  the  hands  of 
the  indorsee;  and  though  setroff  cannot  be  available  as  the  basis  of 
judgment  for  any  excess,  the  defendant  may  use  it  as  a  defense  to  the 
extent  of  defeating  the  plaintiff's  demand."  So  where  the  payee  of 
a  promissory  note  converted  the  collateral  security,  it  was  held  that 
the  maker  could  recoup  the  value  of  such  collateral  in  an  action  by 
the  purchaser  of  the  note  after  maturity,  on  the  ground  that  the  pur- 
chaser took  the  note  subject  to  the  equities  between  tte  original  par- 
ties.i*  When  a  negotiable  note  is  indorsed  and  traiisferred  after  it 
is  due,  and  the  defendant  relics  upon  matter  of  setoff,  which  he  may 

11.  Duncan  r.  Louisville,  13  Bush  327  ;  46  L.R.A.  793. 

(Ey.)  378,  26  Am.  Rep.  20L  Generally  as  to  the  rale  that  one 

12.  See  Bills  and  Notes,  toI.  3,  p.  acquiring  n^otiable  paper  after  ma- 


13.  Bowman  v.  Halstead,  2  A.  E.  defenses,  see  Bills  and  Notbs,  vot  3, 
Maifth.  (Ky.)  200,  12  Am.  Deo.  380;  p.  1045  et  seq. 

Baxter  v.  Little,  6  Mete.  (Mass.)  7,     14.  Bowman  v.  Halstead,  2  A.  E. 
39  Am.  Dec.  707  and  note;  Sargent  v.  Marah.  (Ky.)  200,  12  Am.  Dec.  380; 
Soathgate,  5  Pick.  (Mass.)  312, 16  Am.  Sargent  t.  Southgate,  5  Pick.  (Mass.) 
Dec.  409;  Rapid  City  First  Nat  Bank  312,  16  Am.  Dec.  409;  San  Francisco 
V.  Security  Nat.  Bank,  34  Neb.  71,  51  Fiist  Nat  Bank  t.  Nye  Ck>nnty,  38 
N.  W.  305,  33  A.  S.  R.  618,  15  L.R.A.  Ner.  123.  145  Pae.  932,  Ann.  Cas. 
386;  San  Franciseo  First  Nat.  Bank  1917C  1105. 
v.  Nye  County,  38  Nev.  123,  146  Pae.     Note:  46  L.R.A.  793,  794. 
932,  Ann.  Cas.  igi7C  1195;  McEay     15.  Sargent  v.  Southgate,  6  Pick. 
7.  HaU,  30  Okla.  773,  20  Pae.  U08,  (Mass.)  312,  16  Am.  Dec  409. 
39  L.R.A.(N.8.)  658  and  note.  16.  Note:  39  L.R.A.(N.S.)  669. 

Notes:  26  Am.  Seo.  709;  2S  I..R.A. 
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have  against  th«  promisee^  he  can  avail  hims^  only  of  such  matter 
of  defense  as  existed  between  hiniBelf  and  the  promisee,  at  the  time 
of  the  actual  indorsement  and  transfer  of  the  note  to  the  holder; 
and  this  rule  has  been  held  to  i^ply  although  the  maker  did  not  have 
.  notice  of  the  transfer  of  the  note,  even  in  jurisdictions  wherein  notice 
of  an  assignment  of  a  chose  in  action  is  necessary  to  out  off  subse- 
quently accruing  rights  of  setoff.^^  But  in  some  states  the  maker 
of  a  note  transferred  after  maturity  has  the  right  to  set  off  any  demand 
accruing  against  the  payee  prior  to  notice  of  the  transfer.**  While 
the  general  rule  as  to  the  right  to  set  oflE  against  a  note  transferred 
after  maturity  is  as  just  stated,  there  is  a  line  of  decisions  following 
the  lead  of  an  early  English  case  which  hold  that  the  defense  of 
payment  or  want  or  failure  of  consideration  or  fraud  in  obtaining 
a  note  attaches  to  the  note  itself  or  the  transaction  out  of  which  it 
arose,  and  controls,  qualifies,  or  extinguishes  the  plaintifiF's  right  to 
recover,  and  therefore  is  available  against  the  indorsee  taking  it 
after  maturity;  but,  in  the  absence  of  legislative  enactment,*  with- 
out some  infirmity  in  the  note  itaelf,  or  some  matter  which  would 
have  constituted  either  an  entire  or  partial  defense  to  it,  or  without 
some  equity  arising  out  of  the  note  tiransaction,  or  attaching  to  the 
note,  the  indorsee  must  be  considered  as  holding  it  free  from  any 
claim  of  mere  set-off  on  the  part  of  the  defendant.'  Different  reasons 
have  been  given  in  support  of  this  view,  but  the  principal  one  is  the 
lack  of  mutuality  *  This  is  on  the  ground  that  an  independent  action 
cannot  be  maintained  against  the  indorsee  to  recover  on  an  inde- 
pendent claim  against  the  indorser  and  therefore  there  is  a  lack  of 
mutuality.*  An  agreement,  however,  between  the  maker  and  payee 
of  a  note  that  certain  sums  paid  the  maker  for  the  ben^t  of  the 
payee  should  be  applied  on  the  note  is  an  equity  between  tiie  parties 

17.  Baxter  v.  Little,  6  Mete  (Maes.)  72,  22  U.  S.  (L.  ed.)  295;  Robinson  v. 
7,  39  Am.  Dec.  707.  Lyman,  10  Conn.  30,  25  Am.  Dec.  52 

Note:  46  L.R.A.  793.  and  note;  Duncan  v.  Louisville,  13 

And  Bee  infra,  par.  46.  Bush  (Ky.)  378,  26  Am.  Rep.  201; 

18.  Baxter  V.  Little,  6  Mete.  (Mass.)  Annan  v.  Honck,  4  Oill  (Md.)  325, 
7,  39  Am.  Dec.  707  and  note.  45  Am.  Dec  133;  Chandler  t.  Drew, 

Note:  46  L.R.A.  793.  6  N.  H.  469,  26  Am.  Dec.  704  and 

And  see  supra,  par.  27.  note ;  Goebran  v.  Wheeler,  7  N.  H.  202, 

19.  Bowman  v.  Halstcad,  2  A.  K.  26  Am.  Dec.  732;  Jenneas  v.  Bean, 
Marsh.  (Ky.)  200,  12  Am.  Dec.  380;  10  N.  H.  266,  34  Am.  Dec.  152;  Smith 
Kershaw  v.  Merchants  Bank,  7  How.  v.  Lawson,  18  W.  Va.  212,  41  Am. 
(Miss.)  386,  40  Am.  Dec.  70.  Rep.  688. 

20.  Note:  46  L.R.A.  790.  Note:  46  L.R.A.  790,  792. 

1.  Trafford  v.  Hall,  7  R.  I.  104,  82  3.  Chandler  v.  Drew,  6  N.  H.  469, 
Am.  Dec.  589;  Davis  v.  Noll,  38  W.  26  Am.  Dec.  704. 

Va.  66,  17  S.  E.  791,  45  A.  S.  E.  841.     Note:  46  L.R.A.  792. 
Note:  39  L.R.A.(N.S.)  659.  4.  Annan  v.  Honek,  4  Gin  (ltd.) 

2.  National  Bank  t.  Texas,  20  Wall.  325,  45  Am.  Deo.  133. 
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wliich  attaches  to  the  note  itself  within  the  meaning  of  the  rule.* 
The  mle  stated  implies  though  the  note  was  transferred  hy  a  formal 
written  assignment,  and  not  by  mere  delivery,  and  though  the  sct^ 
off  was  due  to  the  maker  while  the  payee  held  Uie  note.  But  in  some 
jurisdictions  where  this  rule  is  t^plied  it  is  limited  strictly  to  cases 
where  the  transfer  of  the  note  was  made  in  good  faith  and  for  a 
valoable  consideration.*  And  upon  the  indorsement  of  a  promissory 
note  in  pledge  after  maturity,  the  general  property  in  the  note  remains 
in  the  indorser,  and  the  indorsee  takes  it,  like  &  (^oae  in  action  not 
negotiable,  subject  to  all  equities  existing  in  favor  of  the  maker  as 
against  the  indorser,  at  the  time  when  notice  is  given  of  the  indorse- 
ment; and  the  mcdcer  may  set  off  a  debt  due  to  himself  from  the 
indorser,  at  the  time  of  the  transfer,  in  an  action  by  the  indorsee  on 
such  note.' 

30.  Equitable  Set-off  in  Action  on  Assigned  Claim. — ^The  insolvency 
of  the  assignor  of  a  claim  sued  on  is  a  well  recognized  ground  for 
equitable  setroff  in  favor  of  the  debtor,*  and  it  is  generally  held  that 
a  set-off  will  in  such  case  be  permitted  in  favor  of  a  debtor  whose 
claim  did  not  mature  until  after  the  assignment.*  So  when  the 
holder  of  a  claim  not  yet  due,  arising  on  contract,  becomes  insolvent, 
and  transfers  the  same  before  maturity,  and  the  debtor  at  the  time 
of  the  transfer  holds  a  similar  claim,  then  due  against  the  assignor, 
his  right  of  set-off  is  preserved  against  ihe  assignee  when  the  latter's 
cause  of  action  arises.  This  rule,  it  is  said,  is  based  upon  considerations 
of  equity,  and  is  adopted  to  prevent  one  party  from  losing  his  own 
demand  on  account  of  the  insolvency  of  his  immediate  debtor,  and 
from  being  at  the  same  tinje  compelled  to  pay  the  debt  originally 
owing  by  himself  to  the  insolvent  assignor.'"  It  can,  of  course,  have 
no  proper  apphcation  when  the  thing  transferred  is  commercial 
paper^  and  the  assignee  becomes  the  bona  fide  holder  thereof  for  value 

5.  Robinson  v.  Lyman,  10  Conn.  30,     And  see  snpra,  par.  14. 

25  Am.  Dec.  52.  9.  Coonan  v.  Loewenthal,  147  Cal. 

6.  Note:  46  L.R.A.  790,  794.  219,  81  Pac.  527,  109  A.  S.  R.  128; 

7.  Jennesa  v.  Bean,  10  N.  H.  266,  St.  Paul,  etc.,  Trust  Co.  v.  Leek,  57 
34  Am.  Dec.  152.  Minn.  87,  58  N.  W.  826,  47  A.  S.  R. 

Note:  46  L.RA.  794.  576  and  note;  Nolan  Bros.  Lumber 

8.  St.  Paul,  etc.,  Trust  Co.  v.  Leek,  Co.  v.  Dudley  Lumber  Co.,  128  Tenn. 
67  Minn.  87,  58  N.  W.  826,  47  A.  S.  11,  156  S.  W.  465,  Ann.  Cas.  1914D 
R.  576  and  note;  Nolan  Bros.  Lumber  744  and  note,  46  L.RA.(N.S.)  62. 
Co.  V.  Dudley  Lumber  Co.,  128  Tenn.  See  contra,  Fuller  v.  Steiglitz,  27  Ohio 
11,  156  S.  W.  465,  Ann.  Cas.  1914D  St.  355,  22  Am.  Rep.  312. 

744  and  note,  46  L.R.A.(N.S.)  62  and     Note:  46  L.R.A.(N.S.)  64,  65. 
note;  Foot  v.  Ketchum,  16  Vt  258,     10-  Stadler  v.  Helena  First  Nat. 
40  Am.  Dec.  678.  Bank,  23  Mont  190,  56  Pac.  Ill,  74 

Notes:  23  L.RA.  305,  309  ;  46  A.  S.  R.  582;  Armstrong  v.  Warner, 
L.E.A.  796;  39  L.BA.(N.S.)  660;  49  Ohio  St.  376,  31  N.  E.  877,  17 
Ann.  Cai.  1914D  748.  L.R.A  46& 
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before  maturity.^^  It  is  well  settled  that  an  assignee  of  a  chose  in 
action,  while  he  takes  it  subject  to  all  equities  existing  between  his 
assignor  and  the  debtor  at  the  time  the  notice  of  the  assignment  is 
given,  is  not  to  have  his  rights  affected  by  any  matter  or  clum  subse- 
quently arising.  Therefore  the  subsequent  insolvency  of  the  assign- 
or cannot  defeat  the  assignment,  or  raise  an  equity  that  would  enable 
the  debtor  to  set  off  a  debt  not  due  and  cannot  be  availed  of  to  defeat 
an  action  brought  by  the  assignor  for  the  benefit  of  the  person  to 
whom  he  assigned  the  chose  in  action  before  insolvency.**  Insol< 
vency  by  the  weight  of  authority  is  held  to  be  a  distinct,  equitable 
ground  of  set-off  in  favor  of  a  surety  as  against  an  assignee  of  his 
principal,  where  the  principal  was  insolvent  at  the  time  of  the  assign- 
ment. Hence  the  discharge  by  the  surety  of  his  obligation,  although 
subsequent  to  the  assignment,  may  be  used  by  him  as  an  offset  to 
an  action  by  the  assignee  of  an  obligation  held  by  his  principal  and 
assigned  when  insolvent.  The  rule  rests  on  the  ground  that  tiie 
insolvency  of  the  principal  introduces  a  new  relation  between  him 
and  his  surety,  whereby  the  latter  is  entitled  to  retain  a  debt  due  to 
the  former,  independent  of  the  manner  in  which  it  was  created,  until 
the  principal  either  release  him  from  or  indemnifies  him  against 
his  obligation.  And  where  this  equity  exists  at  the  time  of  the 
assignment  by  the  principal  of  the  claim  against  the  surety,  the 
right  of  the  assignee  is  subject  thereto,  and  if  the  surety  subsequently 
discharges  his  obligation  as  such,  he  is  entitled,  in  equity,  to  offset 
the  amount  thus  paid  against  the  claim  of  the  assignee."  Nonresi- 
denco  of  the  assignor  may  furnish  a  sufficient  equity  to  authorize 
the  granting  of  a  set-off.  So  where  one  obligation  forms  the  consid- 
eration of  another,  and  one  of  the  parties,  without  performing  his 
obligation,  removes  from  the  state,  having  assigned  the  obligation 
to  him  of  the  o^ier  party,  the  lattOT  may  be  relieved  in  equity  against 
a  judgment  recovered  by  the  assignee.*^ 

IV.  Demands  Plsabablb  as  Set-off  or  Counterclaim 

31.  In  General. — ^Under  the  statutes  of  a  number  of  the  states  a 
demand  to  be  available  as  a  set-off  must  be  based  on  a  contract  express 
or  implied,  a  cause  of  action  on  which  indebitatus  assumpsit  will  lie.** 
A  judgment  is  a  contract,  by  construction  of  law,  for  most  purposes, 
and  an  action  upon  it  is  an  action  upon  contract,  and  it  is  held  to 

11.  Armstrong  v.  Warner,  49  Ohio      Note:  47  A.  S.  R.  579. 

St.  376,  31  N.  E.  877,  17  L.R.A.  466.      15.  Jenkins  v.  Richardson,  6  J.  J. 

12.  Spaulding  v.  Backus,  122  Mass.  Marsh.  (Ky.)  441,  22  Am.  Dec.  82; 
553.  23  Am.  Rep.  391.  Woods  v.  Ayres,  39  Mich.  345,  33 

Note:  47  A.  S.  R.  579.  Am.  Rep.  396;  Folsom  v.  Carli,  6 

13.  Note:  46  L.R.A.(N.S.)  65.  Minn.  420,  80  Am.  Dec.  456;  Balti- 

14.  Aldridge  v.  Bimey,  7  T.  B.  more,  ete.,  R.  Go.  v.  Jameson,  IS  W. 
Mon.  (Ky.)  34^18Am.Dee.I83.     Va.833|31Am.  Rep.  776. 
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be  a  proper  subject  of  counterclaim.  So  a  ne  exeat  bond  haa  been 
held  to  be  pleadable  as  a  set-off.**  In  the  absence  of  statute  to  the 
contraiy,  l^gal  claims  only  can  form  subjects  of  set-off,  or  be  filed 
in  bar  to  any  action  at  law ;  they  must  be  such  as  the  party  could  sue 
for  and  recover  at  law.^'  But  under  modem  code  practice,  in  states 
wherein  the  distinction  between  law  and  equity  has  been  abolished, 
either  a  legal  or  equitable  defense  may  be  set  up  by  way  of  counter- 
claim, and  a  counterclaim  of  an  equitable  nature  may  be  interposed 
although  the  claim  or  demand  mentioned  in  the  petition  is  of  a  com- 
mon law  nature,  or  for  the  recovery  of  money  only.**  Thus,  a  bond 
assigned  to  the  defendant,  although  such  asragnment  gives  to  the 
assignee  no  legal  right  of  action  in  his  own  name,  is  a  good  set-off.** 
In  an  action  by  the  United  States  government  it  is  permissible  to 
Dlead  an  equitable  claim  against  the  government  by  way  of  set-off 
or  counterclaim.**  A  person  holding  collateral  securities  is  not  bound 
to  resort  to  them  before  suing  upon  his  principal  claim,  but  when 
that  claim  is  satisfied,  he  may  be  compelled  to  release  or  reassign  the 
collaterals.  Accordingly  a  defendant  may  set  off  a  debt  of  the  plain- 
tiff without  surrendering  collateral  securities,  since  his  right  to  sue 
on  the  debt  is  an  absolute  one,  not  in  any  way  affected  by  his  posses- 
sion of  the  securities,  and  a  court  of  law  has  no  power  to  enforce  such 
equities  in  the  securities  as  may  result  to  ihe  plaintiff  from  the  allow- 
ance of  the  set-off.* 

32.  Tendency  to  Defeat  or  Diminish  Plaintiff's  Demand. — ^The 
term  "counterclaim"  of  itself  imports  a  claim  opposed  to,  or  which 
qualifies,  or  at  least  in  some  degree  affects,  the  plaintiff's  cause  of 
action,*  and  therefore  to  be  valid  it  must  to  some  extent  impair,  affect, 
or  qualify  the  plaintiff's  right  to  the  relief  to  which  he  would  other- 
wise be  entitled  by  his  action;  *  this  prindple  of  law  is  embodied  in 

16.  Midland  Co.  v.  Broat,  50  Minn.  Wheat.  135,  6  U.  S.  (L.  ed.)  225; 
562,  52  N.  W.  972,  17  L.R.A.  312.  United  States  v.  Maedaniel,  7  Pet.  1, 
And  see  generally,  Juogubnts,  toL  8  U.  S.  (L.  ed.)  587;  United  States 
15,  pp.  573,  779,  820  et  seq.     ,  v.  Ripley,  7  Pet.  18,  8  U.  S.  (L.  ed.) 

17.  Milbum  v.  GuytUer,  8  GKll  593;  United  States  v.  Fillebrown,  7 
(Md.)  92,  50  Am.  Dec.  681;  WaUace  Pet.  28,  8  U.  S.  (L.  ed.)  596;  United 
T.  FinnegOD,  14  Mich.  170,  90  Am.  Dec  States  t.  Robeson,  9  Pet.  319,  9  U. 
243.  S.   (L.  ed.)  142;  Gratiot  v.  United 

Note:  59  A.  S.  R.  128.  States,  15  Pet.  336,  10  U.  S.  (L.  ed.) 

18.  Hubley  Mfg.,  etc.,  Co.  v.  Ives,  759 ;  Gratiot  v.  United  States,  4  How. 
81  Conn.  244,  70  AU.  615,  129  A.  S.  80,  11  U.  S.  (L.  ed.)  884. 

li.  209;  Chandler  v.  Drew,  6  N.  H.      Note:  33  L.R.A.CN.S.)  380-38L 
469,  26  Am.  Dee.  704.  1.  Wallace  v.  Fin&egan,  14  Mich. 

Note:  89  Am.  Dee.  483.  170,  90  Am.  Dec.  243. 

19.  Chandler  v.  Drew,  6  N.  H.  469,      2.  See  supra,  par.  4. 

26  Am.  Dee.  704.  And  see  supra,  par.  3.  Bannerot  v.  McClure,  39  Colo. 
38.  472,  90  Pac.  70,  12  L.R.A.(K.S.)  126 

20.  United   States  v.   Wilkins,   6  and  note;  Stadler  t.  Helraa  fHrst  Nat. 
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several  of  the  codes.*  The  provision  of  the  various  codes  that  in  an 
action  on  contract  any  otiier  cause  of  action  arising  also  upon  contract 
may  be  pleaded  as  a  counterclaim  does  not  authorize  the  interposition 
of  a  counterclaim  which  does  not  tend  to  defeat  or  diminish  the 
plaintiff's  right  of  recovery.  For  instance,  a  cause  of  action  for  the 
specific  performance  of  a  contract  in  reference  to  real  estate  arises 
upon  contract,  and  yet  cannot  be  set  up  as  a  counterclaim,  unless  it 
grew  out  of,  or  is  connected  with,  the  cause  of  action  alleged  in  the 
complaint^  So  in  an  action  to  recover  possession  of  property,  the 
defendant  will  not  be  allowed  to  set  up  a  counterclaim  for  a  money 
judgment  and  thus  defeat  the  right  of  the  plaintiff  to  recover  such 
possession,  as  a  claim  for  a  money  judgment,  whether  arising  out  of 
the  transaction  set  forth  in  the  complaint  or  not,  tends  in  no  way  to 
defeat  or  diminish  the  plaintiff's  right  of  recovery  of  the  possession 
of  the  property  wrongfully  taken  from  him  * 

33.  Claims  Based  on  Torts  in  Contract  Action. — There  is  a  diversity 
of  opinion  on  the  question  of  the  use  of  a  counterclaim  founded  on 
tort  in  a  contract  action.  The  earlier  courts  were  of  the  opinion  that 
under  the  statute  counterclaims  in  tort  could  not  be  interposed  in 
actions  of  contract  This  was  the  result  of  an  attempt  to  interpret 
the  statute,  not  in  accordance  with  the  plain  meaning  of  its  terms, 
but  in  accordance  with  the  practice  which  governed  set-off  and  recoup- 
ment under  the  common  law.'  After  a  time,  however,  courts  less 
prejudiced  against  code  pleading-  began  to  see  the  fallacy  of  such 
interpretation  and  set  about  correcting  it.  The  result  is  that  to-day 
it  is  practically  the  unanimous  rule  that  counterclaims  in  tort  may 
be  interposed  in  actions  of  contract  when  they  fulfil  the  qualifications 
of  the  statute.^  This  construction  is  based  on  the  counterclaim  statr 
utes  which  commonly  specify  three  things  as  possible  bases  of  coun- 
terclaim, viz.:  the  contract  sued  on,  the  transaction  set  forth,  and  the 
subject  of  the  action.  Elementary  rules  of  interpretation  require 
that  some  different  significance  be  given  to  these  terms,  and,  if  they 
are  different  and  distinct,  then  counterclaims  may  exist  which  do  not 
sound  in  contract.*  Accordingly  when  a  cause  of  action  in  favor  of 
the  defendant  arises  from  the  "transaction"  set  forth  as  the  foundation 
of  the  plaintiff's  claim,  it  is  pleadable  as  a  counterclaim,  no  matter 
what  its  technical  soundings  or  those  of  the  plaintiff's  demand  may 

Bank.  22  Mont.  190,  56  Pii«.  Ul,  74  (Pa.)  249,  8  Am.  Deo.  700. 

A.  S.  B.  582.  Note:  L.R.A.1916C  497. 

Note:  10  L.R.A.  378.  8.  Advance  Thresher  Co.  v.  Klein, 

4.  Seott  V.  Waggoner,  48  Mont.  536,  28  S.  D.  177,  133  N.  W.  51,  Lit.A. 

139  Pac  454,  LJI.A.1916C  491.  1916G  514. 

6.  Bahnerot  v.  McClure,  39  Cola  Note:  L.E.A.1916C  497. 

472,  90  Pac.  70,  12  L.R.A.(N.S.)  126.  9.  Scott  v.  Waggoner,  48  Mont 

6.  No^e:  12  L.B.A.(N.S.)  127.  536,  139  Fao.  454^  L.aA.igi6C  491 

7.  Heck  v.  Shener,  4  Serg.  &  B.  and  not& 
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be.^  So  it  has  been  held  that  a  counterclaim  for  losses  sustained  by 
the  maker  of  a  note  through  the  negligence  of  the  payee  in  caring  for 
the  securities  pledged  to  secure  tbe  payment  of  the  note  arises  out  of 
the  transaction  connected  with  the  subject  of  an  action  brought  upon 
the  note.'^  And  in  an  action  on  notes  secured  by  a  mortgage  on  per- 
sonal property,  a  counterclaim  for  the  conversion  of  the  mortgaged 
propeiiy  through  an  attempted  foreclosure  whi<di  does  not  comply 
with  fhe  statute  has  been  decided  to  arise  out  of  the  transaction  sued 
upon.**  It  was,  however,  at  an  early  day  settled  that  an  injury  flow- 
ing from  independent  tort  could  not  be  asserted  as  set-off  to  a  demand 
founded  on  contract*'  So  in  an  action  for  rent  a  defendant  cannot 
counterclaim  damages  arising  from  the  tortious  acts  of  other  tenants,** 
or  for  the  failure  to  make  repairs  where  there  is  no  express  agreement 
to  repair.**  According  to  some  decisions  while  damages  arising  ex 
d^cto  cannot  be  set  o£f  ordinarily  against  a  cause  of  action  arising 
ex  contractu,  yet  a  defendant  sued. at  law  upon  a  cause  of  action  aris- 
ing ex  contractu  may  set  off  in  equity  damages  arising  ex  delicto, 
when  the  plaintiff  is  a  nonresident;  **  but  there  is  also  authority  for 
the  contrary  view.*' 

34.  Claims  Based  on  Tort  or  Contract  in  Tort  Action. — As  a  gen- 
eral rule,  under  a  statute  allowing  a  counterclaim  on  a  cause  of  action 
arising  out  of  the  same  transaction  set  forth  in  the  complaint  or  con- 
nected with  the  subject  matter  of  the  action,  damages  for  a  tort  can- 
not be  set  up  in  an  action  for  a  tort  as  a  counterclaim,*^  or  set-off.*' 

10.  Scott  V.  Waggoner,  4S  Mont.  43  Am.  Rep.  170. 

536,  139  Pac.  454,  L.R.A.1916C  491;  Note:  L.R.A.1916C  501. 
Miser  v.  O'Shea,  37  Ore.  231,  62  Pac.  IB.  Kuhn  v.  Sol.  Heanenrick  Co.,  115 
491,  82  A.  S.  R.  751;  Gogel  v.  Jaeoby,  Wis.  447,  91  N.  W.  994,  60  L.RA.  58S. 
R  Serg.  &  R.  (Pa.)  117,  9  Am.  Dee.  Note:  L.R.A.1916C  501. 
339;  Price  v.  I^ewis,  17  Pa.  St.  51,  55  Generally  as  to  set-off,  recoupment 
Am.  Dec.  536.  and  counterclaim  in  actions  by  a  laud- 
Note  :  40  Am.  Dec.  325.  lord  to  recover  rent,  see  Landlord  and 
And  see  infra,  par.  51  et  seq.  Tenant,  vol.  16,  p.  941  et  seq. 

11.  Ft,  Dodge  First  Nat.  Bank  v.  16.  Notes:  6  Ann.  Gas.  721;  19  Ann. 
O'Connell,  84  la.  377,  51  N.  W.  162,  Caa  1042. 

35  A.  S.  R.  313  and  note;  Rumsey  v.  17.  Note:  6  Ann.  Cas.  721. 
Laidley,  34  W.  Va.  721,  12  S.  E,  866,  18.  United  States  v.  Buchanan,  8 
26  A.  8.  R.  935.  How.  83,  12  U.  S.  (L.  ed.)  997;  West- 
Note:  L.R.A.1916C  505.  em  Ry.  Co.  v.  Russell,  144  Ala.  142, 
And  see  infra,  par.  50.  39  So.  311,  113  A.  S.  R.  24;  Macdou- 

12.  Northwestern  Port  Huron  v,  gall  v.  Maguire,  35  Cal.  274,  95  Am. 
Iverson,  22  S.  D.  314,  117  N.  W.  372,  Dec.  98;  Keller  v.  B.  F.  Goodrich  Co., 
333  A.  S.  R.  920.  117  Ind.  556,  19  N.  E.  196,  10  A.  S. 

Note:  L.B.A.1916C  505.  R.  88  and  note;  Wrege  v.  Jones,  13 

18.  Gogel  V.  Jacoby,  5  Serg.  &  R.  N.  D.  267,  100  N.  W.  705,  112  A.  S. 

(Pa.)  117,  9  Am.  Dec.  339;  Price  v.  R.  679,  3  Ann.  Cas.  482  and  note. 
Lewis,  17  Pa.  St.  51,  55  Am.  Dee.  536.     Notes:  89  Am.  Dee.  485;  14  A.  S. 

Note:  89  Am.  Dee.  485.  R.  895;  Ann.  Cas.  1917D  114. 
*   14.  Borcel  v.  Lawton,  90  N.  Y.  293,     19.  Dushane  v.  Benedict,  120  U.  S. 
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Accordingly  in  an  action  to  recover  damages  for  the  wrongful  death 
of  a  person  caused  by  negligence,  damages  alleged  to  have  been 
caused  to  property  of  the  defendant  through  the  negligence  of  the 
deceased  cannot  be  used  as  a  set-off,***  and  it  has  be^  held  that 
in  an  action  (or  slander  the  defendant  cannot  counterclaim  on  a 
slander  spoken  by  the  plaintiff  at  the  same  time,  as  the  last 
slander  did  not  arise  out  of  the  same  transaction,  but  each  act  was 
complete  in  itself — a  separate  tort — and  constituted  a  transaction, 
within  the  meaning  of  the  statutes.*  So  also  in  an  action  for  dam- 
ages for  an  assault  and  battery,  it  has  been  decided  that  the  injury 
to  the  defendant  which  provoked  the  offense  is  not  connected  with 
the  subject  of  the  action,  and  cannot  be  pleaded  as  a  counter- 
claim ; '  and  likewise  a  libcA  published  by  the  plaintiff  of  and  con- 
cerning the  defendant  cannot  be  set  up  as  a  counterclaim  in  an 
action  for  assault  and  battery.*  In  some  cases,  however,  the  courts 
have  permitted  a  counterclaim  for  a  tort  in  an  action  for  tort,  on 
the  ground  that  it  arose  out  of  Uie  transaction  set  forth  in  the  com- 
plaint or  was  connected  with  the  plaintiff's  cause  of  action.*  Thus  in 
an  action  to  recover  damages  for  assault  and  battery  it  has  been  held 
that,  in  keeping  with  the  policy  of  the  law  to  enable  ultimate  judg- 
ment fully  settlinjg  all  the  rights  of  the  partira  growing  out  of  the 
transaction  which  the  plaintiff  lays  before  the  court,  so  that  it  shall 
not  be  necessary  to  go  over  it  a  second  time  to  conclude  the  contro- 
versy between  the  same  parties,  the  word  "transaction"  is  broad 
enough  to  include  an  entire,  continuous  physical  encounter,  and  that, 
upon  counterclaim,  the  defendant  may  have  recovery  for  his  damages 
resulting  from  any  assault  committed  on  him  by  the  plaintiff  in  the 
course  of  those  events,  which  must,  of  necessity,  be  fully  established 
and  considered  in  the  trial  of  the  plaintiff's  demand.*  Likewise  in  slan- 
der cases  it  has  been  declared  that  the  transaction  includes  the  entire 
word  "encounter,"  and  the  defendant  may  plead  as  a  counterclaim  a 
slander  said  of  him  at  the  time.*   In  an  action  founded  on  tort  a 


630,  7  S.  Ct.  696,  30  U.  S.  (L.  ed.)     3.  Macdongall  v.  Maguire,  35  CaL 

810;  Keller  v.  B.  F.  Goodrich  Co.,  117  274,  96  Am.  Dec.  98. 

Ind.  556,  19  N.  E.  196,  10  A.  S.  R.     *•  Shoemaker  Wactooj  128  la. 

88;  Caldwell  v.  Ryan,  210  Mo.  17,  488,  104  N^.  503,  1  L.R.A.(N.S.) 

108  S.  W.  533.  124  A.  S.  R.  717,  i^!i„^**^T^^fZ  W  3^ 

14  Ann.  Cas.  314;  Miser  v.  O'Shea,  Y^V^l'^'^i'  £n^^^ 

37  Ore  231,  62  Pac.  491,  82  A.  S.  R.  BqIS.   Dec  486; 

751  and  note.  ^       ^     „  1916C  467  ;  3  Ann.  Cas.  486;  Ann. 

80.  Western  Ry.  v.  Russell,  144  Ala.         1917D  115. 
142, 39  So.  311, 113  A.  S.  B.  24.  5,'  Qutzman  v.  Clancy,  114  Wis.  589, 

1.  Wrege  v.  Jones,  13  N.  D.  267,  90  N.  W.  1081,  58  L,B.A.  744;  Powefl 
100  N.  W,  705,  112  A.  S.  R.  679,  3  v.  PoweU,  160  Wis,  604,  152  N.  W. 
Ann.  Cas.  482.  ■    168,  Ann.  Cas.  1917D  113  and  note. 

2.  Note:  10  A.  S.  B.  94.  6.  PoweU  t.  Powell,  160  Wis.  604,. 

828 


Digitized  by 


24  B.  a  L. 


SET-OFF  AND  COUNTERCLAIM 


§§  35,  36 


claim  based  on  contract  cannot  be  interposed  as  a  counterclaim,  for 
the  case  is  not  one  of  mutual  indebtedness.'  Accordingly  in  an 
action  of  trespass,  brought  against  a  materialman  for  entering  upon 
premises  in  possession  of  the  plaintiff  and  removing  therefrom  a 
dwelling  bouse,  the  defendant  cannot  defend  the  wrongful  act  by 
balancing  the  damage  done  with  the  debts  due  him  from  the  plain- 
tiff.^ But  it  has  been  held  that  in  an  action  for  conversion  the  defend- 
ant who  had  a  lien  on  the  goods  converted  may  recoup  the  damages 
to  ih6  extent  of  his  lien.* 

35,  Waiver  «f  Tort. — ^In  keeping  with  the  policy  of  liberal  oon- 
skraction  of  set-off  and  counterclaim  statutes,  it  is  generally  held  that 
where  a  tort  may  be  waived,  and  the  demand  sued  on  as  an  implied 
contract,  it  may  be  set  up  as  a  set-off  or  counterclaim.*"  Accordingly 
where  an  action  ex  contractu  can  be  maintained  on  the  wrongful  tak- 
ing or  appropriation  of  the  defendant's  property,  the  defendant  may 
set  up  such  taking  or  appropriation  as  a  counterclaim  against  the 
plaintiff's  liquidated  demand.*^  The  right  to  waive  a  tort  and  sue 
on  contract  is  not  confined  to  cases  where  goods  have  been  convOTted, 
but  the  right  of  the  injured  party  to  waive  the  tort  and  sue  in  assump- 
sit is  extended,  in  many  jurisdictions,  to  a  rariety  of  cases.  Thus  it  has 
been  held  that  where  a  plaintiff  turns  his  cattle  on  to  the  defendant's 
pasture  land  the  defendant  may  waive  the  tort  and  set  up  a  claim 
for  pasturage  of  the  cattle  as  a  counterclaim  in  an  action  on  contract.'* 
Where,  however,  the  statute  provides  that  the  set-off  must  consist  of 
"matter  ari^g  out  of  debt,  duty,  or  contract"  it  has  been  decided  that 
thete  can  be  no  set-off,  although  it  might  have  been  competent  for 
the  defendant  to  waive  the  tort  and  bring  his  action  to  recover  the 
value  of  the  property  wrongfully  destroyed  or  converted.** 

36.  Penalties.— A  statutory  penalty  cannot  be  used  as  a  set-off  or 
counterclaim.  The  remedy  given  by  the  statute  for  the  wrong  is  a 
penal  suit.   To  that  the  party  aggrieved  or  his  legal  representative 

152  N.  W.  168,  Ann.  Gas.  1917D  113  115  A.  S.  B.  864,  8  Ann.  Gas.  736  and 
and  note.  note. 

7.  Caldwell  v.  Byan,  210  Mo.  17,     Note:  89  Am.  Dec.  485. 

108  S.  W.  533,  124  A.  S.  R.  717,  14  QeneraUy  as  to  waiving  tort  and 

Ann.  Cas.  314,  16  L.R.A,(N.S.)  494;  amag  in  assumpsit,  see  Asscupsrr, 

Kunkel  v.  Utah  Lumber  Co.,  29  Utah  vol.  2,  p.  753  et  seq. 

13,  81  Pac.  897,  4  Ann.  Cas.  187.  11.  Steams  v.  Marsh,  4  Den.  (N. 

Note:  89  Am.  Dec.  485,  486.  T.)  227,  47  Am.  Dec.  248 j  Tidewater 

8.  Kunkel  v.  Utah  Lumber  Co.,  29  Quarry  Co.  v.  Scott,  105  Va.  160,  52 
Utah  13,  81  Pao.  897,  4  Ann.  Cas.  S.  £.  835,  115  A.  S.  R.  864,  8  Ann. 
187.  Cas.  736  and  note. 

9.  Saltus  V.  Everett,  20  Wend.  (N.  Notes:  133  A.  S.  R.  927  ;  8  Ann. 
y.)  267,  32  Am.  Dec.  541.  Caa.  738. 

10.  Boss  V.  Fanst,  54  Ind.  471,  23  12.  Norden  v.  Jonfls,  33  Wis.  000, 
Am.  Rep.  666:  Tidewater  Quarry  Co.  14  Am.  Rep.  782. 

T.  SeotL  105  Va.  160,  62  S.  E.  835,     13.  Note:  8  Ann.  Cas.  739. 
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must  resort  He  can  have  redress  in  no  other  mode  or  form  of  pro- 
cedure. While  the  plaintiff  in  such  cases,  on  making  out  the  facts, 
has  a  clear  right  to  recover,  the  defendant  has  a  right  to  insist  that 
the  prosecution  shall  be  by  a  salt  brought  ^ecially  and  exduuvely 
for  that  purpose,  where  the  sole  issue  is  Ihe  guilt  or  innocence  of  the 
accused,  without  the  presence  of  any  extraneous  facts  which  might 
confuse  the  case  and  mislead  the  jury  to  the  prejudice  of  either 
party>*  Accordingly  it  is  now  well  established  that  under  the  fed- 
eral statutes  prohibiting  a  national  bank  from  taking  greater  interest 
than  that  allowed  in  the  state  where  the  bank  is  located  and  provid- 
ing for  a  forfeiture  of  the  interest  and  a  recovery  of  twice  the  amount 
of  interest  received,  neither  the  interest  paid  nor  double  the  amount 
can  be  set  off  in  an  action  on  the  instrument;*'  and  that  usurious 
interest  paid  to  such  a  bank  on  the  renewals  of  a  series  of  notes  can- 
not be  applied  by  way  of  set-oflF  or  payment  in  a  suit  by  the  bank  on 
one  of  such  notes.'*  A  full  discussion  of  this  subject  is  foimd  else- 
where in  this  work.*^  Under  some  state  laws  it  has  been  held  that 
where  illegal  interest  has  been  paid,  the  debtor  may  set  oS  the  amount 
of  such  interest  in  an  action  on  the  obligation.'®  As  to  whether  a 
recovery  of  the  damages  authorized  by  antitrust  acts  in  case  of  injury 
sustained  by  violation  of  such  acts  must  be  had  only  by  direct  action, 
and  not  by  way  of  sel^off  in  an  action  brought  for  the  price  of  goods 
by  a  company  illegally  formed  in  violation  of  the  act,  is  discussed 
elsewhere  in  this  work.'* 

37.  Taxes. — It  is  a  general  principle  of  set-oflF  that  a  cause  of  action 
must  exist  in  favor  of  the  defendant  on  the  demand  at  the  time  of  the 
commencement  of  the  action,**  and  tiierefore  it  is  held,  in  jurisdic- 

14.  Bamet  v.  Muncie  Nat.  Bank,  V.  S.  132,  22  S.  Ct.  50,  46  U.  S  (I* 

98  TJ.  S.  555,  25  U.  S.  (L.  ed.)  212;  ed.)  118;  Danforth  v.  Elisabeth  Nat. 

Cook  V.  LiUo,  103  U.  S.  792,  26  U.  S.  State  Bank,  48  Fed.  271,  1  C.  C.  A. 

(L.  ed.)  460;  Barbour  v.  Tiffin  Nat.  62,    17    L.R.A.    622;  Peterborough 

'  Exeh.  Bank,  50  Ohio  St.  90,  33  N.  First  Nat.  Bank  v.  ChiMs,  133  Mass. 

E.  542,  20  L.R.A.  192.    Generally  as  248,  43  Am.  Rep.  509;  Barbour  v. 

to  proceedings  to  enforce  liability  for  Tiffin  Nat.  Exch.  Bank,  60  Ohio  St. 

penalties,  see  Penalties,  vol.  21,  pp.  90,  33  N.  E.  542,  20  L.R.A.  192. 

220  et  seq.,  235  et  seq.  Note:  56  L.R.A.  696. 

16.  Bamet  v,  Muncie  Nat.  Bank,  16.  Driesbach  v.  Wiltes-Barre  See- 

98  U.  S.  555,  25  U.  S.  (L.  ed.)  212;  ond  Nat.  Bank,  104  V.  S.  52,  26  U.  S. 

Driesbach    v.    Wilkes-Barre    Second  (I*  ed.)  658;  National  Exch.  Bank  v. 

Nat.  Bank,  104  U.  S.  52.  26  U.  S.  (U  Boylen,  26  W.  Va.  554,  53  Am.  Rot. 

ed.)  658;  Walsh  v.  Mayer,  111  0.  S.  113. 

31,  4  S.  Ct.  260,  28  IT.  S.  (L.  ed.)  Note:  56  L.R.A.  697. 

338;  Stephens  v.  Monongahela  Nat.  17.  See  Banks,  vol.  3,  p.  674  et  seq. 

Bank,  111  U.  S.  197,  4  S.  Ct.  336,  28  18.  Crabtree  v.  Old  Dominion  Build- 

U.  S.  (L.  ed.)  399,  affirming  88  Pa.  St.  ing,  etc..  Ass*!!,  95  Va.  070,  64  A.  S. 

157,  32  Am.   Rep.   438;   Carter  v.  R.  818. 

Carusi,  112  U.  S.  478,  5  S.  Ct.  281,  19.  See  MoNOPOLncs  and  CoHamA- 

28  U.  S.  (L.  ed.)  820;  Haseltine  v.  tions,  vol.  19,  p.  155  et  seq. 

Springfield  Central  Nat  Bank,  183  20.  See  infra,  par.  41  «t  seq. 
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tions  where  taxes  are  not  enforced  bj  action,  that  a  mimicipality 
when  sued  on  a  demajQd  against  it  cannot  set  off  taxes  due  to  it  from 
the  plaintiff,  for  it  has  no  existing  cause  of  action,  but  a  right  to 
enforce  payment  of  its  demands  by  particular  statutory  meflioda.' 
Furthermore  setroffs  are  generally  required  to  be  founded  in  con- 
tracts, exprras  or  implied,  or  be  founded  on  the  same  transaction, 
and  a  tax  certainly  does  not  partake  of  the  ordinary  qualities  of  a 
contract,  nor  in  its  origin  and  creation  and  mode  of  enforcement 
answer  to  any  technical  definition  or  common  idea  of  a  contract.  A 
tax  does  not  grow  out  of  any  transactions  between  the  parties.  It  is 
a  duty  imposed  by  arbitrary  law,  predicated  upon  the  relations  of 
the  individual  to  tilie  body  politic.  It  does  not  partake  of  the  charac- 
ter of  a  judgment.  That  is  the  result  of  personal  acts  and  relations 
as  to  private  rights  of  person  and  property  ascertained  and  adjudged 
in  due  course  of  judicial  proceedings.* 

38.  Assigned  Claims  Generally. — ^The  doctrine  of  the  civil  law  was 
tliat  mutual  debts  extinguished  each  other  by  operation  of  law,  and 
that  in  auch  case  no  recovery  could  be  had  except  for  a  balance  due 
on  the  larger  debt.  And  this  extended  to  cases  in  which  the  debtor 
had  procured  an  assignment  or  cession  of  the  debt  of  a  third  pei-son 
against  his  creditor.  So  that,  from  the  moment  the  creditor  had 
notice  of  the  transfer,  compensation,  as  it  is  called  in  the  civil  law, 
took  place;  that  is,  the  debts  were  extinguished  so  far  as  the  amount 
due  on  the  smaller  debt  could  rightfully  compensate  the  larger.*  But 
at  common  law  an  argument,  as  between  individuals,  cannot  be 
regarded  as  transferring  to  the  assignee  a  right  to  bring  an  action  at 
law,  on  the  account,  in  his  own  name ;  or  to  plead  it,  by  way  of  set- 
off, to  an  action  brought  against  him.*  This  was  fie  English  rule 
at  the  time  of  the  adoption  of  the  statute  of  set-offs  and  continued  to 
be  the  rule  in  England  until  the  Judicature  Act  of  1873,  by  which 
act  the  assignee  of  a  chose  in  action  was  vested  with  all  the  legal 
rights  of  the  as^gnor  from  the  date  of  notice  of  the  assignment.  Ry 
virtue  of  that  act  the  rule  in  England  now  is  that  an  assigned  cho&e 
in  action  is  available  to  the  assignee  as  a  set-off.*  In  the  United  States 
it  is  a  well  settled  rule  that  a  defendant  to  whom  a  claim  against  the 
plaintiff  has  been  assigned  may  use  it  as  a  set-off  or  counterclaim  in 

1.  Hibbard  v.  Clark,  58  N.  H.  156,  right  to  use  claims  secured  after  bank- 
22  Am.  Rep.  432.  roptcy,  see  Bankruptcy,  vol.  3,  p. 

2.  Hibbard  v.  Clark,  66  N.  H.  155,  253.  As  to  the  right  to  use  claims 
22  Am.  Rep.  432;  Johnson  v.  Howard,  secured  after  insolvency  proceedings 
41  Vt.  122,  98  Am.  Dec.  568.  And  instituted,  see  Insolvency,  vol.  14,  p. 
see  generally,  Taxation.  656. 

3.  Blount  V.  Windley,  95  U.  S.  173,  5.  Bennett  v.  White,  [1910]  2  K.  B. 
24  n.  S.  (L.  ed.)  424.  (Eng.)  643»  19  Ann.  Gas.  321  and 

4.  United  States  v.  Bob^on,  9  Pet.  note. 
319,  9  n.  S.  (L.  ed.)  142.   As  to  the 
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the  action,*  and  tbia  rule  is  equally  applicable  in  the  case  of  negotia- 
ble instruments  assigned  or  transferred,^  the  only  prerequisites  to 
its  use  being  that  the  claim  was  a  subsisting  cause  of  action  in  the 
assignor,*  and  that  the  assignment  thereof  was  made  before  the  action 
against  the  asfagnee  was  commenced.  In  some  jurisdictions,  by  force 
of  statute,  notice  of  the  assignment  must  also  have  been  given  the 
plaintiff  and  he  must  promise  to  pay  the  claim.  The  prevailing  rea- 
son for  favoring  the  right  of  the  assignee  to  use  his  claim  in  this 
manner  ia  that  such  use  has  a  tendency  to  prevent  circuity  of  action 
and  a  multiplicity  of  suits  •  Another  reason  is  that  otJberwise  an 
insolvent  might  recover  his  demand,  while  the  solvent  defendant  with 
a  valid  claim  could  get  nothing  except  a  judgment  in  the  separate 
and  independent  suit  he  was  forced  to  institute  against  the  other 
party.***  The  statutes  in  some  jurisdictions  have  adopted  the  prin- 
ciple of  the  civil  law  and  permit  the  use  of  an  assigned  claim  by  way 
of  setroff  or  coimterclaim  whether  the  legal  title  is  in  the  defendant 
or  not.^^  The  legal  and  equitable  right,  in  a  general  way,  of  a  debtor 
to  procure  the  obligations  of  his  creditor  and  use  them  as  a  set-oflF 
for  his  own  debt  cannot  be  denied  when  the  law  of  the  state  author- 
izes it;  and  such  a  law  can  be  liable  to  no  impeachment  as  divesting 
vested  righte  or  impairing  the  obligation  of  contracts.'^  As  to  wheth- 
er a  defendant  ia  limited  in  his  set-off  to  the  amount  of  consideration 
which  he  paid  for  the  assigned  chose  in  action  or  may  use  the  entire 
amount  due,  the  courts  are  not  agreed.  Some  courts  allow  an  assigned 
claim  to  be  set  off  to  the  full  amount  regardless  of  the  consideration 
paid  for  it,^*  while  others  will  only  permit  its  use  to  the  amount  paid,** 
and  if  nothing  is  paid  for  it  the  claim  cannot  be  used  as  a  set-off. 
But  where  the  demand  is  assigned  to  the  defendant  before  suit,  it 
may  be  set  off,  though  it  is  not  paid  for  at  that  time,  if  he  has  agreed 
to  pay  for  it.  The  general  rule  being  that  an  assignee  takes  subject 
to  all  equities  against  the  assignor,  an  assigned  claim  used  as  a  set- 
off or  counterclaim  may  be  defeated  by  any  facts  which  would  furnish 
a  defense  in  an  action  by  the  assignor,  except  in  case  of  a  negotiable 
instrument  assigned  before  matxuity.*'  In  jurisdictions  wherein  it 
ia  permissible  for  one  who  is  sued  by  the  government  to  interpose  a 
counterclaim  it  is  held  that  he  cannot  use  an  assigned  claim  against 

6.  Nix  V.  Ellis,  118  Ga.  345,  45  S.  11.  Skipper  v.  Stokes,  42  Ala.  255, 
E.  404,  98  A.  S.  R.  111.  94  Am.  Dec.  646 ;  Drennen  v.  Gilmoro, 

Note:  19  Ann.  Gas.  323.  132  Ala.  246,  31  So.  90,  90  A.  S.  R. 

7.  Jump  ¥.  Leon,  192  Mass.  511,  78  902;  Johnston  v.  Humphrey,  91  Wis. 
N.  E.  532, 116  A.  S.  R.  265.  76,  64  N.  W.  317,  51  A.  S.  R.  873. 

Note:  19  Ann.  Caa.  324.  12.  Amy  v.  Shelby  County  Taxing 

8.  Note;  19  Ann.  Cas.  323.  And  see  Dist.,  114  U.  S.  387,  5  S.  Ct.  895,  29 
infra,  par.  46.  U.  S.  (L.  ed.)  172. 

9.  Note:  19  Ann.  Cas.  323,  324.         13.  Note:  19  Ann.  Cas.  324. 

10.  Nix  r.  Ellis,  118  Ga.  345,  46     14.  Note:  28  L.R.A.(N.S.)  229,  230. 


S.  E.  404,  .08  A  S.  R.  111. 


16.  Note:  19  Ann.  Caa.  325.  326. 
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the  gCTemment  for  that  puipoae.  This  is  on  the  ground  thai  if  any 
individual  who  holds  in  his  hands  public  money  could  defend  him- 
self against  an  action  brought  by  the  government,  by  purchasing 
claims  against  it,  be  might  speculate  on  such  claims  to  almost  any 
extent.  This  practice  would  be  as  impolitic  for  the  government  as  it 
would  be  injurious  to  indiTidnals.^* 

39.  Claims  Acquired  after  Cemmencemeiit  of  Action. — Ownership 
at  the  time  suit  is  brought  is  of  the  very  eesraice  of  set-off,*'  and  a  set- 
off or  counterclaim  must  not  only  be  in  existence,^^  but  in  existence 
in  favor  of  the  defendant  interposing  it,  and  at  ^e  time  the  action 
ngainst  him  was  commenced;  he  cannot  purchase  it  afterwards, 
and  then  set  it  up."  It  is  not  sufficient  that  it  was  contracted  for 
before  but  not  transferred  to  the  defendant  till  after  suit  brought** 
To  permit  a  claim  existing  before  but  acquired  after  the  action 
had  been  commenced  to  be  interposed  as  a  counterclaim  would  be  a 
departure  from  the  rule  by  which  actions  are  to  be  determined 
according  to  the  rights  of  the  parties  as  they  existed  at  the  time  they 
are  commenced.  It  would  also  encourage  barratry,  a  practice  which 
receives  no  favor  from  the  courts.  The  law  never  intended  to  permit 
a  defendant,  after  an  action  had  been  commenced  against  him,  to 
buy  up,  for  purposes  of  litigation  and  defense,  doubtful  or  other 
ckdms  against  the  plaintiff,  and  then  interpose  them  to  defeat  in 
whole  or  in  part  a  demand  against  which  the  defendant  bad  no 
defense  at  the  time  the  suit  was  brought  The  statutes  in  regard  to 
set-offs  and  counterclaims  were  intended  as  a  shield  to  protect  defend- 
ants from  being  required  to  pay  more  than  the  amount  actually  owing 
by  them  over  and  above  all  counterclaims  and  set-offs  existing  at  the 
time  suit  was  broughtj  without  requiring  them  to  institute  cross 
actions  for  the  recovery  of  their  cross  demands.  It  was  also  intended 
to  prevent  multiplicity  of  suits,  and  to  prevent,  not  encourage,  litiga- 
tion.* It  is  a  rule  universally  applied  that  a  claim  acquired  by  ihe 
garnishee  against  the  principal  debtor  after  the  service  of  the  garnish- 
ment proceedings  cannot  be  made  available  as  a  set-off.  The  reaobna 
usually  assigned  for  this  rule  are  that  if  such  dUdms  were  allowed 
to  be  set  off,  the  right  of  priority  of  the  garnishing  creditor  would 

16.  United  States  v.  Robeson,  9  Pet  Pa.  St.  U6,  60  Am.  Dec.  73  and  note; 
319,  9  U.  S.  (U  ed.)  142.  Shepherd  v.  Turner,  3  MeCord  L.  (S. 

17.  Drennen  v.  Gilmore,  132  Ala.  C.)  249,  15  Am.  Dec.  631;  Enter  v. 
246,  31  Bo.  90,  90  A.  S.  R.  902  and  Quesse,  30  S.  C.  126,  8  S.  E.  796,  14 
note.    And  see  infra,  par.  44,  40.  A.  S.  R.  891. 

18.  See  infra,  par.  41,  44.  Notto:  17  Ann.  Caa.  427,  430;  19 

19.  Lee  v.  Lee,  31  0a.  28,  76  Am.  Ann.  Cas.  326. 

Dec.  681  and  note;  Bates  v.  Pricket,     20.  Shepherd  v.  Turner,  3  HoGord 
S  Ind.  22,  61  Am.  Dec.  73;  Jnmp  v.  L.  (S.  C.)  249,  15  Am.  Dec.  631. 
Uim,  192  Mass.  6U,  78  N.  E.  532,     Note:  60  Am.  Doe.  74. 
116  A.  S.  R.  265;  Smith  v.  Ewer,  22     1.  Note:  17  Ana.  Gis.  429. 
R.  C.  L.  Vol.  XXIV.— 53,  83a 
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be  impaired,  and  also  that  the  door  would  be  thrown  open  to  fraudu- 
lent assignments  to  the  garnishee  for  the  purpose  of  defeating  the 
garnishing  creditor's  rights.'  The  rule  is  well  settled  that  a  court 
of  equity  will  not  allow  as  a  set-off  a  claim  purchased  by  the  defend- 
ant after  the  action  was  commenced; '  and  the  insolvency  of  the  cred- 
itor will  not  permit  the  use  of  sudi  a  counterclaim  in  equity.' 

40.  Snfficiency  of  Asslgiuneiit. — defendant  who  seeks  to  set  off 
a  claim  assigned  to  him  must  show  tiiat  he  is  the  absolute  owner 
thereof  and  that  it  was  not  transferred  to  him  conditionally  only.* 
So  merely  purchasing  a  claim  with  the  understanding  that  it  shall 
be  returned  if  not  rendered  available  does  not  give  the  defendant  the 
right  to  use  it  as  a  set-off.  Likewise  if  a  claim  is  merely  transferred 
to  the  defendant  to  collect  his  debt  and  then  to  reassign  the  balance 
to  the  assignor,  the  defendant  cannot  avail  himself  of  the  set-off.  The 
proceeds  of  the  set-off  must  be  for  the  defendant's  own  use.*  In  order 
that  an  assignee  may  take  advantage  of  a  claim  alleged  to  have  been 
assigned  to  him,  he  must  show  su^  titie  to  the  claim  in  himself  as 
would  support  an  action  by  him.'  But  unless  the  plain  provisions  of 
the  law  require  it  the  transfer  need  not  be  in  writing.*  So  where  an 
officer  of  a  corporation  dixects  a  creditor  thereof  to  apply  on  the  cor- 
poration indebtedness  an  account  owing  by  the  (»«ditor  to  the  officer 
this  amounts  to  a  sufficient  transfer  of  the  account  to  the  corporation 
and  it  may  be  pleaded  as  a  set-off.* 

V.  ESSEKTIAL  ElBUSNTB 

Necessity  thai  Devnand  Be  Enforceable  and  Due 

41.  Necessity  that  Demand  Be  Enforceable.— No  right  of  recoup- 
ment as  understood  in  modem  times,  or  counterclaim,  can  exist  in 
the  absence  of  a  cause  of  action  in  favor  of  the  defendant  A  cross 

2.  North  Chicago  Rolling  Mill  Co.  6-  Notes:  12  Am.  Dec  163;  19  Ann. 
V.  8t  Louis,  Ore,  etc.,  Co.,  152  U.  S.  Cm.  325.  „      ^  ^ 

596,  14  8.  Ct  710,  38  U.  S.  (L.  ed.)  6.  Note:  19  A^.  Cas.  326.  And 
565;  Waraeld  v.  CampbeU,  38  Ala.  ^„ '^''t* if  i  «  =  a  o 
627,  82  Am.  Dec  724;  Nordatrom  v.  ,  J-  ^J?^  J-  «  Serg.  &  R. 

Corona  City  Water  Col,  156  CaL  206,  ^J'i^,^^^  i'^k^^W+iif^  7?* 

Note:  18  Ann.  Cas.  315.  jjote:  19  Ann.  Cas.  325. 

And  see  Gabnishmbnt,  vol  12,  p.     g  ^as.  326.   Aa  to 

Qi  n     ofl   7R  A  formal  requisites  and  validity  of 

3.  Lee  v.  liee,  ill  Oa.  oj,  76  Am.  assignments  generally,  ASSIOH- 
Dec.  681;  Enter  v.  Quesse,  30  S.  C.  ments,  voL  2,  p.  614  et  seq. 

126,  8  S.  E.  796,  14  A.  S.  R.  89L  9.  Kansas   City   Pi^er   House  v. 

Note:  17  Ann.  Cas.  429.  Foley  Ry.  Printing  Co.,  85  Kan.  678, 

4.  Enter  v.  Qaease,  30  B.  a  126,  118  Pae.  1056,  Ann.  Cas.  1913A  294, 
8  S.  E.  796,  14  A.  S.  R.  891.  39  L.R.A.(Nj3.)  747. 
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action  is  always  implied  in  its  terms/*^  for  in  casee  of  .  this  kind  two 
actionB  are  leally  combined  in  one;  each  party  is  plaintiff  in  Despect 

to  his  own  particular  grievance,  and  each  party  is  defendant  in  respect 
to  the  grievance  of  the  other.^*  When  it  falls  short  of  constituting 
a  cause  of  action,  it  belongs  to  the  class  of  partial  defenses  in  reduc 
tion  or  mitigation  of  damages,  and  ought  to  go  by  the  name  of  reduc- 
tion of  damages.^'  Accordingly  if  tiie  damages  claimed  from  the 
breach  of  a  valid  promise  or  engagement  are  speculative  merely,  r&- 
mote  and  incapable  of  ascertainment  with  reasonable  certainty,  the 
damages  are  not  recoverable  by  way  of  set-off  or  recoupment^'  As 
a  parent  is  not  responsible  for  the  wilful  tort  of  a  minor  child,  with- 
out participation  in  the  fault,  except  where  such  Uability  is  fixed  by 
s^tute,^*  a  loss  caused  by  a  minor  to  his  employer  by  a  wilful  tort 
is  no  defense  in  an  action  by  the  parent  to  recover  compensation  for 
the  minor's  services.''  Where  the  bringing  of  an  action  is  the  breach 


10.  Inman  T.    South  Carolina  B.  lespie  v.  Torrence,  25  N.  Y.  306,  82 

Co.,  129  U.  S.  128,  9  S.  Ct.  249,  32  Am.  Dec.  355;  Stokes  v.  Hoffman 

U.  S.  (L.  ed.)  612;  United  States  v.  House  of  New  York,  167  N.  Y.  554, 

Blackfeather,  155  U.  S.  180,  15  S.  CU  60  N.  E.  667,  53  LJIA.  870;  Gaskins 

64,  39  U.  S.   (L.  ed.)  U4;  North  v.  Davis,  115  N.  C.  85,  20  S.  E.  188, 

America  Commercial  Co.  v.  United  44  A.  S.  R.  439,  25  LJl.A.  813;  Lynn 

States,  171  U.  S.  110,  18  S.  Ct.  817,  v.  Seby,  29  N.  D.  420,  151  N.  W.  31, 

48  U.  S.  (L.  ed.)  98;  Drennen  v.  QU-  L.R.A.1916E  788;  Owen  v.  MiUer,  10 

more,  132  Ala.  246,  31  So.  90,  90  A.  Ohio  St.  136,  75  Am.  Dec.  602:  Cin- 

S.  B.  902;  Ainsworth  v.  California  cinnati  Daily  Tribune  Co.  v.  Bnusk, 

Bank,  119  Cal.  470,  51  Pac.  952,  63  61  Ohio  St.  489,  56  N.  E.  198,  76  A. 

A.  S.  B.  135,  39  L.R.A.  686;  Edge  S.  B.  433 ;  Porter  v.  Woods,  3  Humph. 

Moor  Iron  Co.  v.  Brown  Hoisting  Ma.  (Tenn.)  56,  39  Am.  Dec.  153. 

chinery  Co.,  6  Penn.  (Del.)  10,  62  Notes:  12  Am.  Dec.  153;  40  Am. 

Atl.    1054,    4    L.R.A.(N.S.)    858;  Dec.  326;  47  A.  S.  R.  580;  Ann.  Cas. 

Farkaa  v.  Towns,  103  Ga.  150,  29  S.  1914B  120. 

E.  700,  68  A.  S.  B.  88;  Brunswick  v.  11.  Note:  Ann.  Cas.  1914A  386. ' 

Tucker,  103  Qa.  233,  29  S.  E.  701,  12.  Note:  Ann.  Caa.  1914B  120, 

68  A.  S.  R.  92;.Newkirk  v.  Neild,  13.  McGuire  v.  GersU^,  204  U.  S. 

19  Ind.  194,  81  Am.  Dec.  383;  Venable  489,  27  S.  Ct.  332,  51  V.  S.  (L.  ed.) 

V.  Dutch,  37  Kan.  515,  15  Pac.  520,  581;  Moulthrop  v.  Hyett,  305  Ala. 

I  A.  S.  R.  260;  Case  v.  Henderson,  493, 17  So.  32,  53  A.  S.  R.  139;  Anslej 
23  La.  Ann.  49,  8  Am.  Bep.  590,  over-  v.  Bank  of  Piedmont,  113  Ala.  467, 
ruled  on  another  point  by  Gordon  v.  21  So.  59,  59  A.  S.  B.  122;  Van 
Muchler,  34  La.  Ann.  604;  Win-  Winkle  v.  Wilkins,  81  Ga.  93,  7  S.  B. 
throp  Sav.  Bank  v.  Jackson,  67  He.  644,  12  A.  S.  R.  299;  Abbott  v.  Oateh, 
670,  24  Am.  Rep.  66;  Mixer  v.  Gobnm,  13  Md.  314,  71  Am.  Dec.  635  and  note^ 

II  Mete.  (Mass.)  559,  45  Am.  Dec.  GriflBn  v.  Colver,  16  N.  Y.  489,  69  Am. 
230;  Eddy  v.  Coffin,  149  Mass.  463,  Dec.  718  and  note;  Porter  v.  Woods, 
21  N.  E.  870,  14  A.  S.  R.  441;  Gra-  3  Humph.  (Tenn.)  56,  39  Am. 'Dee. 
ham  r.  Middleby,  213  Mass.  437,  lOf'  163.  And  see  Dakaok,  vol.  8,  p.  438 
N.  B.  760,  Ann.  Cas.  1914A  384  and  et  seq. 

note,  43  UR.A.(N.8.)  977;  Chase  v.  14.  See  PiJtBKT  akd  Child,  vol  20, 

Kelly,  125  Mmn.  317, 146  N.  W.  1113,  p.  627. 

L.R.A.191flA  912;  Hibbard  v.  Clark,  16.  Fanton  t.  BTrnm,  26  S.  D.  366, 

66  N.  H.  156,  22  Am.  Bep.  432;  Gil-  128  N.  W.  326,  34  UB.A.(N.S.)  60L 
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<of  an  agreement,  but  where  such  breach  is  no  bar  to  the  action,  suoh 
breach  is  no  defense  by  way  of  coanterclaim,  as  no  such  defense 
existed  at  the  time  the  suit  was  brought  Accordingly  a  breadi  of  an 
agreement  to  forbear  to  bring  suit  rpon  a  note  for  a  reasonable  time 
cannot  be  made  available  by  way  of  counterclaim.^*  So  also,  in  an 
action  on  a  promissory  note  secured  by  collateral  the  defendant  can- 
not set  up  a  counterclaim  based  on  the  loss  of  the  collateral  by  the 
plaintiff,  for  until  the  note  is  paid  the  defendant  has  no  right  to 
the  collateral,  and  cannot  maintain  an  action  to  recover  it  or  its 
value.^^  The  distinction  is  drawn  by  some  courts  between  recoup- 
ment and  set-off,  and  it  is  held,  that  recoupment  is  defensive  merely 
and  may  be  asserted  although  it  could  not  be  enforced  as  an  inde- 
pendent cause  of  action.** 

42.  Contingent  Demands;  Void  Claims. — counterclaim  based  on 
a  contingent  demand  cannot  be  allowed.**  So  it  is  held  that  a  pre- 
mium note  given  to  a  mutual  insurance  company,  payable  at  saoh 
times  as  the  directors  require,  cannot  be  set  off  against  a  claim  for 
insurance  when  no  assessment  on  the  note  has  been  made.**  Iq 
many  respects  a  counterclaim  stands  on  the  same  footing  and  ia  to 
be  tested  by  the  same  rules  as  an  independent  action.  Accordingly 
if  a  contract  is  void  by  reason  of  the  statutes  of  fhuids  or  otherwise 
it  is  not  available  as  a  counterclaim  or  set-off.*  So  a  counterclaim 
cannot  be  sustained  by  the  defendant,  to  recover  money  which  was 
advanced  to  carry  on  a  gambling  transaction,  and  which  with  his  con- 
currence was  used  to  (»rry  on  such  illegal  txansactions;  and  the  fact 
that  the  plaintiff  b^eved  the  transactions  legal  does  not  affect  the 
defendant's  right  to  recover.*  And  while  a  ccnporation  is  liable 
quantum  meruit  on  a  contract  ultra  vires  but  not  immoral,  and  bro- 
ken by  the  other  party,  it  is  not  entitled  to  recoup  damages  for  refusal 
to  make  complete  performance,  because  to  allow  recoupment  would 
be  indirectly  to  enforce  the  contract  in  favor  of  the  corporation.* 

16.  Newkirk  v.  NeUd,  19  Ind.  194,  20.  Hagan  v.  MeMhant8\  etc.,  Ins. 
81  Am.  Dec.  383  and  note.  Co.,  81  la.  321,  46  N.  W.  1U4^  25 

Note:  17  Ann.  Gas.  430.  A.  S.  B.  493. 

17.  Winthrop  Sav.  Bank  v.  Jackson,     Note:  32  L.RA.  504-505. 

67  Me.  670,  24  Am.  Rep.  56.  1.  Ansley  t.  Bank  of  Piedmond, 

18.  State  T.  Arkansas  Brick,  etc.,  113  Ala.  467,  21  So.  59,  59  A.  S.  R. 
Co.,  98  Ark.  126,  135  B.  W.  843,  33  122. 

L.R.A.(N.S.)  376;  Caplee  v.  Morgan,  2.  Higgins  v.  McCrea,  U6  V.  S. 

81  Ore.  692,  160  Pac.  1154,  L.R.A.  671,  6  S.  Ct.  557,  29  U.  S.  (L.  ed.) 

1917B  760.  And  see  infra,  par.  43.  764. 

■  19.  Hagan  v.  Merchants',  etc.,  Ins.  3.  Day  v.  Spiral  Springs  Buggy 

Co.,  81  fa.  321,  46  N.  W,  1114,  25  Co.,  57  Mich.  146,  23  N.  W.  628,  68 

A.  S.  R.  493.  Am.  B«p.  362. 
Notes:  12  Am.  Dec.  163;  32  LJl.A. 
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43.  Barred  CUims.— It  is  generally  held  that  the  object  of  statutes 
of  set-off  was  to  prevent  multaplioity  of  lawsuits^  and  not  to  interfere 
with  or  affect  the  operation  of  the  statate  of  Hmitations/  and  that 
the  statate  of  limitations  applies  as  well  to  a  demand  attempted  to 
he  set  off  as  to  one  upon  which  an  action  is  brought  A  claim  which 
is  barred  by  the  statate  is  not  therefore  available  as  a  set-off  or  ooan- 
terclaim.*  If,  however,  a  counterclaim  or  setroff  is  not  barred  at  the 
commencement  of  the  action  in  which  it  is  pleaded,  it  does  not  become 
so  sSterward,  during  the  pendency  of  that  action ;  *  and  in  pleading 
the  statute  of  limitations  to  a  counterclaim,  it  must  be  shown  that  the 
bar  of  the  statute  had  matured  when  the  original  suit  was  commenced, 
and  it  is  not  sufBcient  to  aver  a  bar  when  the  counterclaim  was  filed.' 
But  in  some  states,  if  the  defendant  pleads  a  set-off,  the  time  when  the 
running  of  the  statute  is  stopped  is  when  he  pleads  or  gives  noUee 
to  the  plaintiff,  and  not  when  the  action  is  commenced.'  Under 
some  codes,  a  counterclaim  barred  by  the  statute  of  limitations  may 
be  pleaded,  if  it  was  the  property  of  the  party  pleading  it  when  it 
became  barred,  and  if  it  was  not  barred  when  the  claim  sued  on  orig- 
inated.* A  counterclaim  must  be  an  existing  cause  of  action,  but 
recoupment  is  a  right  to  reduce  the  plaintiff's  daim,  and  this  right 
exists  as  long  as  the  plaintiff's  cause  of  action  exists  and  may  be  assert- 
ed though  barred  as  an  independent  cause  of  action.'*  So  one  de- 
frauded into  taking  a  lease  by  false  representations  may  recoup  his 
damages  in  an  action  for  ren^  altiiou^^  an  action  to  leeover  for  the 
fraud  is  barred.'*  Likewise  a  person  sued  on  a  covenant  of  warranty 
may  plead  in  recoupment  notes  given  by  the  plaintiff  in  payment 
though  they  are  barred  by  the  statute."  While  under  special  stat- 
utes of  limitations  requiring  the  presentation  of  a  claim  against  an 
estate  within  a  prescribed  time,  one  must  present  his  claim  within 

4.  Nolin  T.  Blackwell,  81  N.  J.  L  61  S.  E.  304,  17  L.R.A.(N.S.)  66a 
170,  86  Am.  Dee.  206.  Note:  3  A.  S.  R.  63. 

6.  Lee  v.  Lee,  31  Ga.  26,  76  Am.  9.  Note:  3  A.  S.  B.  63. 
Dm.  681;  Lovell  v.  Kelson,  11  Allen  10.  Williams  t.  Neely,  134  Fed.  1, 
(Mass.)  101,  87  Am.  Dec  706;  Nolin  67  C.  C.  A.  171,  69  L.R.A.  232;  State 
V.  Bletrkwell,  31  K.  J.  L.  170,  86  Am.  v.  Arkansas  Brick,  etc.,  Co.,  98  Ark. 
Dec.  206;  De  Lavallette  v.  Wendt,  75  125,  135  S.  W.  843,  33  I*.B.A.(N.S.) 
N.  Y.  579,  31  Am.  Rep.  494;  Iowa  376;  Beecher  v.  Baldwin,  55  Conn. 
Loan,  etc.,  Co.  v.  Schnose,  19  S.  D.  419, 12  Atl.  401,  3  A.  S.  B.  67;  Peter- 
248,  103  N.  W.  22,  9  Ann.  Caa.  256.  borough  First  Nat  Bank  v.  Childs, 
Note:  3  A.  8.  R.  63.  130  Mass.  519,  39  Am.  Rep.  474. 

And  see  LiHiTATiour  or  Actions,  11.  Caples  t.  Moi^ao,  81  Or«.  692, 
vol.  17,  p.  746  et  seq.  160  Pac.  1164,  L.R.A.1017B  760. 

6.  Beecher  t.  Baldwin,  65  Conn.  12.  Beecher  r.  Baldwin,  66  Conn. 
419,  12  Atl.  401,  8  A.  S.  R.  67  and  419.  12  Atl.  401,  3  A.  S.  R.  57;  Men- 


note. 


7.  Note:  3  A.  8.  R.  63. 

8.  Boyd  V.  Beeba,  64  W.  Va.  216, 


denhall  t.  Davia,  62  Wash.  169,  100 
Pac.  336,  17  Ann.  Cie.  179,  21  L.R.A. 
(N.a)  914. 
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the  time  before  he  may  assert  his  right  to  recover  in  an  action  brought 
by  him  against  the  estate,  yet  it  has  been  held  that  he  is  not  required 
so  to  present  it  before  interposing  it  as  a  aet-off  or  countendaim  in  an 
action  brought  against  him  by  the  administrator  upon  a  money 
demand,**  though  he  is  limited  to  the  extinguishment  of  the  dexnand 
made  against  him,  and  is  not  entitled  to  judgment  over  against  the 
estate  for  aay  excess.^*  There  is,  however,  authority  to  the  effect 
that  a  claim  not  presented  within  itie  statutory  period  is  not  available 
in  set-off  in  an  action  by  the  executor  or  administrator  against  the 
owner  of  the  claim.  And  in  several  jurisdictions  statutes  expressly 
provide  that  claims  against  the  deceased  not  presented  within  the 
statutoiy  period  shall  not  be  available  in  set-off.^* 

44.  Necessity  that  Demand  Be  Due;  in  General. — ^The  rule  is  well 
settled  in  a  majority  of  jurisdictions,  under  the  statutes  there  in  force, 
tJiat  a  claim,  in  order  to  be  available  as  a  setoff,  must  be  a  demand 
in  favor  of  the  defendant  upon  whidi  he  mi^t  have  maintained  cui 
independent  action  against  the  plaintiff  at  the  time  of  the  commence- 
ment of  the  action  in  which  he  seeks  to  interpose  it  as  a  set-off ;  ^* 
in  other  words  the  general  statutes  of  set-off  and  counterclaim  apply 
to  mutual  debts  only  and  do  not  comprehend  mutual  credits.^'  This 

13.  Fishbume  v.  Merchants  Bank,  v.  McLeod,  17  N.  D.  457,  117  N.  W. 
42  Wash.  473,  85  Pae.  38,  7  Ann.  Cas.  525,  17  Ann.  Cas.  423  and  note; 
848  and  note;  Mendenhall  t.  Davis,  Fuller  v.  Stei^Utz,  27  Ohio  St.  355, 
52  Wash.  169,  100  Pac  336,  17  Ann.  22  Am.  Rep.  312;  Lewis  v.  Culbertson, 
Cas.  179,  21  L.R.A.(N.S.)  914.  11  Serg.  &  R.  (Pa.)  48,  14  Am.  Dec. 

14.  Fishburne  v.  Merchants  Bank,  607;  Bosler  v.  Exchange  Bank,  4  Pa. 
42  Wash.  473,  85  Pae.  38,  7  Ann.  Cas.  St.  32,  45  Am.  Dee.  665;  Yagg 
848  and  note.  Bowman,  108  Pa.  St.  273,  56  Am. 

15.  Note:  7  Ann.  Cas.  850,  85L  Rep.  204;  Nightingale  v.  Chaffee,  11 

16.  Drennen  v.  ailmore,  132  Ala.  R.  I.  609,  23  Am.  Rep.  531 ;  Shepherd 
246,  31  So.  90,  90  A.  S.  R.  902;  Hayes  v.  Turner,  3  McCord  L.  (S.  C.)  349, 15 
V.  Hayes,  2  Del.  Ch.  191,  73  Am.  Dec.  Am.  Dec.  631;  Moore  v.  Tate,  87  Tenn. 
709  and  note;  Bates  v.  Pricket,  5  Ind.  725,  11  S.  W.  935,  10  A.  S.  R.  712; 
22,  61  Am.  Dec.  73;  Spaulding  v.  Nashville  Trurt  Co.  v.  Nashville  Fourth 
Backus,  122  Mass.  553,  23  Am.  Rep.  Nat  Bank,  91  Temi.  336,  18  S.  W. 
391;  Jump  v.  Leon,  192  Mi^as.  511,  78  822,  15  L.R.A.  710;  Blake  v.  Langdon, 
N.  B.  532,  116  A.  S.  E.  265;  Kei>  19  Vt.  485,  47  Am.  Dec.  701;  Oatman 
shaw  v.  Merchants'  Bank,  7  How.  v.  Batavian  Bank,  77  Wis.  501,  46 
(Miss.)  386,  40  Am.  Dee.  70;  Brady  N.  W.  881,  20  A  S.  R.  136;  Johnston 
V.  Hill,  1  Mo.  315,  13  Am.  Dee.  503;  v.  Humphrey,  91  Wis.  76,  64  N.  W. 
Scott  V.  Waggoner,  48  Mont.  536,  317,  61  A.  S.  R.  873. 

139  Pac.  454,  L.R.A.1916C  491;  Parks  Notes:  12  Am.  Dec.  153;  79  Am. 
V.  Ingram,  22  N.  H.  283,  55  Am.  Dec  Dec.  476;  89  Am.  Dec.  482;  10  UB.A 
153;  Hibbard  v.  Clark,  56  N.  H.  155,  378;  17  Ann.  Cas.  426,  429. 
22  Am.  Rep.  432;  Patteraon  v.  Patter-  17.  Mobile,  etc.,  R.  Co.  v.  CJanton,  69 
son,  59  N.  Y.  574,  17  Am.  Dec  384;  Ala.  392,  31  Am.  Rep.  15;  Lockwood  v. 
Jordan  t.  National  Shoe,  etc.  Bank,  Bates,  1  Del.  Ch.  435, 12  Am.  Dec.  121 ; 
74  N.  Y.  467,  30  Am.  Rep.  319;  De  Annan  v.  Houck,  4  Gill  (Md.)  325, 
Camp  V.  Thomson,  159  N.  Y.  444,  54  45  Am.  Dec.  133;  Patterson  v.  Patter- 
N.  E.  11,  70  A.  S.  B.  570;  Stnehlow  son,  59  N.  7.  674,  17  Am.  Rep.  384: 
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is  on  the  ground  that  all  issues  are  to  be  determined  as  of  the  date  of 
the  commencement  of  the  action.^*  And  to  allow  a  debt  not  due  to 
be  set  off  against  one  already  due  would  be  to  change  the  contract 
and  advance  the  time  of  payment**  Mutual  debts,  in  the  purview  of 
a  statute  of  setroff,  are  not  merely  those  which  are  owing,  but  those 
whibh  are  due  and  payable,  on  each  of  which  the  cause  of  action  has 
accrued  and  exists  at  the  same  time,***  while  they  are  mutual  credits 
if  either  remains  to  be  paid  at  a  future  day.*  Accordingly  it  has  been 
held  that  goods  in  a  consignee's  hands  are  not  the  subject  of  set-off  in 
an  action  by  the  consignee  against  the  consignor  for  a  balance  due  ' 
on  account  of  acceptances  paid  for  the  defendants  and  goods  sold  to 
them  prior  to  the  (x>mmencement  of  the  suit,  for  they  formed  no 
fund  until  sale  made,  and  therefore  were  not  a  subject  of  set-off  at 
the  time  of  the  commencement  of  the  action.'  So  abo  a  surety  can- 
not set  off,  in  an  action  against  him  by  his  principal,  a  payment  made 
by  him  on  account  of  such  suretyship  after  commencement  of  the 
action.*  And  a  negotiable  instrument  not  matured  when  the  action 
is  commenced  cannot  be  made  the  subject  of  a  set-off  in  the  action.^ 
The  general  rule  above  stated  applies  to  a  counterclaim  arising  out 
of  a  contract  or  transaction  which  is  the  subject  of  a  plaintiff's-  de- 
mand, as  such  a  coanterclaim  is  in  the  nature  of  a  setoff.'  Thus  the 
breach  of  an  agreement  which  did  not  exist  at  the  commencement  of 
an  action  cannot  furnish  ground  for  a  counterclaim.'  Under  the 
statutes  of  some  states  it  is  held  that  a  set-off  need  not  be  a  demand 
on  which  the  defendant  might  have  maintained  an  independent 
action  at  the  tame  of  the  commencement  of  the  action  against  him,' 
and  he  may  set  off  any  demand  which  he  has  against  the  plaintiff 
at  the  time  of  the  commencement  of  the  action,  whether  it  was  then 
matured  or  not,  if  it  has  matured  before  it  is  offered  as  a  set-off.* 
Under  other  statutes  a  claim  may  be  allowed  as  a  set-off  if  it  matures 

Blake  v.  LangdoD,  19  Tt.  486,  47  Am.  55  Am.  Dee.  153. 

Dec.  701.  S.  Note:  17  Ann.  Cas.  426. 

18.  Scott  v.  Waggoner,  48  Mont.  4.  Colton  v.  Drovers'  Perpetual 
536,  139  Pae.  454,  L.R.A.1916C  491.  Bldg.,  etc.,  Ass'n,  90  Md.  85,  45  Atl. 

19.  Hayes  v.  Hayes,  2  Del.  Ch.  191,  23,  78  A.  S.  R.  431,  46  L.R.A.  388; 
73  Am.  Dec.  709;  Nashville  Trust  Co.  Spaulding  v.  Backus,  122  Mass.  553, 
T.  Nashville  Fourth  Nat.  Bank,  91  23  Am.  Rep.  391. 

Tenn.  336,  18  S.  W.  822,  15  L.R.A.     Note:  17  Ann.  Cas.  426. 
710.  6.  Note:  17  Ann.  Cas.  429. 

20.  Scott  V.  Armstrong,  146  U.  S.  6.  Puffer,  etd.,  Mfg.  Co.  v.  Locas, 
499,  13  S.  Ct  148,  36  U.  S.  (U  ed.)  112  N.  C.  377, 17  S.  E.  174, 19  UB.A. 
1059;  Lockwood  v.  Bates,  1  Del.  Ch.  682. 

435,  12  Am.  Dec.  121;  Patterson  v.      7.  Note:  17  Ann.  Cas.  428. 
Patterson,  59  N.  Y.  574,  17  Am.  Rep.      8.  Brown  v.  Wieland,  116  la.  711, 
384;  Jordan  v.  National  Shoe,  etc.,  89  N.  W.  17,  61  L.R.A.  417;  Nightin- 
Bank,  74  N.  Y.  467,  30  Am.  Rep.  319.  gale  v.  Chaffee,  11  B.  I.  609,  23  Am. 
1.  Note:  10  L.R.A.  378.  Rep.  531. 

8.  Parks  v.  Ingram,  22  N.  H.  283,     Note:  17  Ann.  Cas.  428,  43L  . 
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before  the  trial.'  As  to  whe&er,  in  the  absence  of  code  proviaions, 
damages  may  be  recouped  which  have  accrued  after  the  commence- 
ment of  &e  action  it  lias  been  held  that  such  damages  may  be  set  up 
and  allowed  where  the  right  of  action  therefor  existed  prior  to  the 
commencraaent  of  the  action  in  whidi  they  are  sought  to  be  re- 
couped,'^ but  not  where  the  right  of  action  therefor  arose  after  the 
suit  was  instituted.''  The  right  of  a  garnishee  to  set  off  against  the 
Amoiint  due  the  principal  debtor  a  debt  maturing  after  the  service 
of  the  garnishment  process  is  treated  elsewhere  in  this  work.>- 

45.  Necessity  that  Demand  to  Be  Available  against  Personal  Rep- 
resentatives Be  Due  at  Decedent's  Death. — ^Itbas  frequently  been  held 
that  for  a  demand  to  be  set  off  against  an  executor  or  administrator 
in  an  action  brought  by  him,  it  must  have  been  due  and  payable 
from  the  decedent  in  his  life  time,"  but  there  is  also  authority  for 
the  rule  that  the  fact  that  the  debt  proposed  to  be  set  off  was  not  due 
at  the  time  of  the  death  of  the  testator,  or  intestate,  makes  no  differ- 
ence if  due  when  the  suit  was  commenced,  and  the  estate  be  solvent." 
And  under  a  statute  providing  that  a  counterclaim  may  consist  of 
a  cause  of  action  existing  at  the  time  of  the  commencement  of  the 
action  it  has  been  held  that  the  death  of  one  of  the  parties  to  the 
demand,  though  such  death  occur  before  the  maturity  of  the  demand, 
will  not  change  the  relative  rights  of  the  parties  in  pleading  a  coun- 
terclaim, or  in  compensating  the  claims  so  far  as  they  equal  each 
other,  provided  the  set-off  be  due  when  the  action  is  commenced.'^ 
A  debtor  cannot  as  a  rule  set  off  against  a  demfuid  maturing  after 
the  decedent's  death  a  claim  which  was  due  and  payable  before  the 
decedent's  death ;  '*  but  the  contrary  has  been  held  under  a  statute 
permitting,  in  an  action  by  an  executor,  a  set-off  of  a  claim  due  from 
the  testator." 

46.  Necessity  that  Both  Assigned  Claim  and  Set-off  Thereto  Be 
Due  at  Time  of  Assignment — As  a  general  rule,  to  entitie  a  set-off  to 

9.  North  Cbicago  Rolling  Mill  Co.  tional  Shoe,  etc.,  Bank.  74  K.  Y.  467, 
T.  St.  Louis  Ore,  etc.,  Co.,  162  U.  S.  30  Am.  Rep.  319;  Oatman  v.  Batjiviaii 
596,  14  S.  Ct.  710,  38  U.  S.  (L.  ed.)  Bank,  77  Wis.  501,  46  N.  W.  881,  20 
565;  Bates  v.  Pricket,  6  Ind.  22,  61  A.  S.  R.  136. 

Am.  Dec.  73.  Note:  89  Am.  Dec.  4S5. 

Note:  17  Ann.  Cas.  428.  14.  Bosler  v.   Exchange  Bank,  4 

10.  Enter  v.  Queeae,  30  S.  C.  126,  Pa.  St.  32,  45  Am.  Dec  665. 

8  S.  E.  796,  14  A.  S.  R.  891.  15.  Ainsworth  v.  California  Bank, 

Note:  17  Ann.  Caa.  429.  119  Cal.  470,  51  Pac.  952,  63  A.  S.  R. 

11.  Note:  17  Ann.  Caa.  429.  135,  39  L.R.A.  686;  Fishbume  v.  Mer- 

12.  See  Oarnishubkt,  vol.  12,  p.  chants'  Bank,  42  Wash.  473,  85  Pac. 
831.  38,  7  Ann.  Cas.  848. 

IS.  Ainsworth  v.  California  Bank,  16.  Jordan  v.  National  Shoe,  etc., 
119  Cal.  470,  51  Pac.  952,  83  A.  S.  R.  Bank,  74  N.  Y.  467,  30  Am.  R«p.  319. 
135,  39  L.R.A.  686  (stating  this  to  be  17.  Leighton  t.  Brookline  Tmst  Co., 
the  New  York  rule  but  that  it  does  not  225  Mass.  468,  114  N.  £.  671,  L.R.A. 
obtain  in  California) ;  Jordan  t.  Na-  1917G  129. 
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be  made  at  law,  a  present  right  of  action  must  exist  in  favor  of  the 
holder  of  each  demand  against  the  other  at  the  same  time.^^  And 
consequently  a  demand  against  an  assignor,  to  be  a  set-off  at  law,  in 
an  action  by  the  assignee  must  exist  in  the  form  of  a  debt  due  and 
payable  from  the  assignor  at  tbe  date  of  the  ticmsfer.^*  On  the  other 
hand  the  claim  or  demand  transferred  must  have  been  due  and 
enforceable  at  the  time  of  the  transfer  to  permit  a  matured  claim 
existing  against  the  asaignor  being  used  as  a  set-off  against  the 
assignee,'^  and  claims  accruing  aiter  the  assignment  or  notice 
thereof,  where  notice  is  required,  cannot  be  set  off,  although  they 
arise  out  of  transactions  previously  entered  into,  unless  they  are 
connected,  or  the  parties  intended  that  they  should  be  set  oS.^  While 
the  liability  of  an  indorser  or  surety  remains  contingent,  he  cannot 
of  course  set  it  off  against  one  to  whom  the  principal  has  assigned 
a  claim  against  him,'  and  if  the  indorser  or  surety  is  not  compelled 
to  pay  the  assignor's  obligation  until  after  the  assignment  he  has  no 
U&X  right  to  set  off  against  the  assignee.*  This  has  been  held  to 
be  true  even  though  Uie  obligation  was  due  at  the  time  of  the 
assignment,  if  he  had  not  at  that  time  paid  the  same,  and  he  can- 
not, by  subsequently  making  payment  thereof,  offset  the  amount 
paid,  in  an  action  at  law  against  him  by  the  assignee  of  the  indebt- 
edness to  his  principal.*  This  doctrine  is  based  upon  the  theory 
that  the  contingent  liability  of  a  surety  is  not  a  liability  which  he 
may  use  in  offset  to  an  action  by  the  assignee  of  a  claim  payable 
by  him  to  his  principal.*  The  trend  of  the  more  recent  cases,  how- 
ever, appears  to  favor  the  view  that  the  element  of  the  time  of  pay- 
ment does  not  figure,  if  made  before  the  set-off  is  pleaded,  espe- 
cially where  the  surety's  liability  is  in  a  very  real  sense  fixed  by 
the  insolvency  of  the  principal,  at  the  date  of  the  assignment, 
although  the  demand  was  not  matured  in  law  on  that  date.*  And  it 

18.  See  snpra,  par.  41,  44.  74  A.  S.  B.  682;  Faller  Steiglite. 

19.  Spauldiner  v.  Baekns,  122  Uasa.  27  Ohio  St.  355,  22  Am.  Rep.  312. 
563,  23  Axn.  Bep.  301;  Bn&ley  v.     Note :  23  L.R.A.  307. 

Smith,  98  Hioh.  449,  67  N.  W.  576,     1.  Note:  23  L.ItA.  306. 
39  A.  S.  B.  665, 23  L.R.A.  305;  Stadler    8.  Notes:  46  L.R.A.(N.S.)  63;  Ann. 
V.  Helena  First  Nat.  Bank,  22  Mont  Cas.  19143  748.   And  see  snpra,  par. 
190,  66  Pac.  Ul,  74  A.  S.  B.  582;  ^ 

FaUer  v.  SteigUta,  27  Ohio  St  365,  22     S.  Notes:  46  IJl.A.(N.S.)  63;  Ann. 
Am.  Bep.  312;  Armstrong     Warner,  Caa.  1914D  748. 
^  Ohio  St  376,  81  N.  E.  877,  17     4.  Nolan  Bn».  Lmnber  Co.  v.  Dad- 
L.B.A.  466;  Thatcher     Hills,  14  Tex.  ley  Lumber  Ga,  128  Tenn.  11,  156  S. 
13,  65  Am.  Dee.  95  and  note.  W.  466,  Ann.  Cas.  1914D  744  (stating 

Notes:  89  Am.  Dec.  484;  47  A.  S.B.  this  to  be  the  view  taken  by  aome 
582  ;  9  L.BA.  108;  23  L.R.A.  307.        oonrts  but  holding  otherwise). 

SO.  Bradley  t.  Smith,  98  Ifich.  449,     Note:  46  LlRX(N.S.)  63. 
67  N.  W.  676,  39  A  S.  B.  665.  23     6.  Note:  46  LBA..(N.S.)  63.  And 
L.BA..  305;  Stadler  t.  Helena  First  see  snpra,  par.  ^ 
Nat  Ban^  22  Mont  190,  66  Pao.  Ill,        Nolan  Bma.  Lumber  Co.  r.  Dnd- 
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has  been  held  that  a  defendant  may  set  off  against  an  assignee  a  draft 
drawn  by  the  assignor  in  his  favor  before  he  received  notice  of  the 
assignment,  aJthough  the  liability  of  the  assignor  did  not  become 
complete  until  after  the  defendant  received  notice  of  the  assignment' 
As  heretofore  stated,*  the  right  of  set-off  may  be  changed  or  controlled 
by  agreement  between  the  parties.  So  the  right  may  become  a  part 
of  a  contract  binding  on  an  assignee  thereof.  Thus  the  right  of  offisel 
may  be  expressly  stipulated  for  by  a  surety.  In  such  case  he  may 
make  the  offset  as  against  an  assignee  of  the  claim  he  owes  the  prin- 
cipal although  his  setoff  had  not  matured  at  the  date  of  the  assign- 
ment* Likewise  where  an  assignee  expressly  takes  his  assignment 
subject  to  die  equities  between  tho  assignor  and  the  defendant,  he  is 
subject  to  the  rule  that  the  equity  prior  in  time  is  superior  in  right.** 
And  an  account  for  service  in  favor  of  the  maker  of  a  note  against 
the  payee  may  be  set  off  in  an  action  on  the  note  brought  by  a  trans- 
feree, where  the  claims  of  the  maker  against  the  payee  had  accrued 
when  he  parted  with  the  note,  and  tiiere  was  an  express  agreement 
between  them  that  his  claims  should  be  set  off  against  the  note.^^ 

47.  Effect  of  Another  Suit  Pending  or  Recovery  of  Judgment  on 
Claim. — The  subject  matter  of  an  original  suit  may  be  used  as  a  set- 
off or  in  recoupment  by  the  plaintiff  in  that  suit  during  its  pendeneyi 
when  he  is  sued  by  his  adversary.'*  Bat  he  cannot  press  his  action 
and  his  claim  for  set-off  or  recoupment  at  the  same  time.  Upon  inter- 
posing his  defense  he  must  elect  either  to  insist  in  that  action  upon 
his  right  to  recoupment  or  to  waive  it  and  continue  his  own  action.*' 
While  a  demand  which  might  be  used  as  a  set-off  or  countwclaim 
cannot  be  so  pleaded  after  a  judgment  has  been  recovered  on  it,**  the 
judgment  so  recovered  may  be  set  off  in  an  action  against  the  defend- 
ant** The  doctrine,  however,  that  an  original  claim  which  has 
become  merged  in  a  judgment  cannot  be  made  the  basis  of  another 
proceeding  if  rigorously  applied  may  work  hardship  and  injustice, 
and  it  seems  to  be  lawful  to  disregard  it  in  some  cases.  Thus  it  has 
been  held  that  where  a  claim  has  been  assigned  without  the  knowl- 
edge of  the  debtor  and  he  afterwards  procures  judgment  against  the 

iey  Lumber  Co.,  128  Tenn.  11,  156  S.      12.  Sargent  t.  Southgate,  5  Pick. 

W.  465,  Ann.  Cas.  1914D  744.  (Mass.)  312,  16  Am.  Dec.  409;  Qimn 

7.  Northampton  Bank  BaUiet,  8  v.  Todd,  21  Mo.  303,  64  Am.  Dec  231. 
Watts  A  S.  (Pa.)  311,  42  Am.  Dee.  Notes:  40  Am.  Dec.  326;  46  L.R.A. 
297.  793. 

8.  See  supra,  par.  16.  13.  Notes:  40  Am.  Dee.  326  ;  89  Am. 

9.  Notes:  46  L.R.A.  797  ;  46  L.R.A.  Dee.  492. 

(N.S.)  64.  14.  Baoon  v.  Beieb,  121  Mich.  480, 

10.  Note:  4  L.R.A.  859.  80  N.  W.  278,  49  L.R.A.  311. 

11.  Foot  V.  Ketchnm,  15  Vt  258,  15.  Bacon  v.  Edch,  121  Mich.  480, 
40  Am.  Dec.  678.  80  N.  W.  278,  49  L.B.A.  311.  And 

Note:  46  L.B.A.  797.  see  jDDGXSiraa,  voL  15,  p.  820. 
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-aBsignor  on  a  daxm  whioh  bat  for  the  judgment  he  might  have  inter- 
posed as  a  oounterdaim  against  the  assignee,  he  will  be  permitted 
to  plead  the  judgment  as  a  setroff  in  an  action  by  the  aarignee,  where 
it  appears  that  the  assignor  is  insolvent^' 

48.  Equitable  SetH>ff. — Bankruptcy  and  insolvency  statutes  have 
generally  permitted  a  set-off  of  mutual  credits,  whether  due  or  not, 
and  have,  therefore,  administered  a  much  broader  equity  than  the 
ordinary  law  of  setroff,"  which  does  not  generally  permit  a  debt  due  at 
a  future  time  to  be  set  off  in  equity  against  a  debt  presently  due.^* 
But  a  court  of  equity  has  power  to  permit  an  equitable  set-off  in  cases 
not  within  the  statute,  if,  from  the  nature  of  the  claim  or  the  situa- 
tion of  the  parties,  justice  cannot  be  obtained  by  a  cross  action.^' 
Thus  where  there  aie,  upon  accounts,  mutual  credits  between  two 
parties,  though  tbey  cannot  be  set  off  at  law,  yet  it  is  the  common 
ground  of  a  bill  in  eqmty.'**  And  it  has  frequently  been  held  Uiat 
setroff  based  on  insolvency  may  be  allowed  in  equity  notwithstanding 
the  claim  of  the  defendant  was  not  mature  at  the  time  of  the  com- 
mencement of  the  action.^  If  both  parties  were  solvent,  so  that  both 
debts  might  ultimately  be  collected,  the  law  would  afford  adequate 
relief,  and  no  injustdce  would  be  wrought  to  either  party.  The  one 
could  not  suffer  by  having  to  pay  his  own  debt  according  to  his  con- 
tract, if  he  could  ultimately  compel  the  other  to  pay  his  debt  accord- 
ing to  his  contract.  But  it  is  this  very  fact  that,  if  the  one  pays  the 
debt  due  from  him,  he  cannot  compel  payment  of  the  debt  due  to 
him,  and  will  thereby  suffer  irreparable  loss,  and  his  inability  to  pro- 
tect himself  by  set-off  at  law  because  his  debt  is  not  due,  that  create 
his  equity,  and  the  necessity  for  equitable  relief.'  In  some  jurisdic- 
tions, however,  it  has  been  held  that  a  court  of  equity  will  not  allow 
a  claim  as  a  set-off  which  was  not  due  at  the  time  of  the  commence- 
ment of  the  action.*  The  nonresidence  of  the  plaintiff  has  been  held 

16.  Bacon  v.  Reich,  121  Ifich.  480,  7  5.  Gt.  648,  30  U.  S.  (L.  ed.)  707; 
80  N.  W.  278,  49  L.R.A.  3U.  Steehnan  v.  Atchley,  98  Ark.  294,  135 

17.  Fuller  v.  SteigUtz,  27  Ohio  St  S.  W.  902,  32  L.R.A.(N.S.)  1060; 
355,  22  Am.  Rep.  312;  Blake  v.  Lang-  Jump  v.  Leon,  192  Mass.  511,  78  N. 
don,  19  Vt.  485,  47  Am.  Dee.  701.  E.  632, 116  A.  S.-  B.  265,  (stating  this 
And  see  BAVKBOPTor,  vol.  8,  pp.  262,  to  be  tiie  view  in  Bome  states  bnt  faold- 
286.  ing  to  the  contiazy) :  In  re  Hatch, 

18.  Spaulding  v.  Baekna,  122  Mass.  155  N.  T.  401,  50  N.  E.  49,  40  L.B.A. 
653,  23  Am.  Rep.  391.  And  see  snpra,  664;  Na^viUe  Trnat  Co.  v.  Nashville 
par.  44.  Fourth  Nat  Bank,  91  Tann.  336,  18 

19.  Jordan  v.  National  Shoe,  etc.;  S.  W.  822,  15  L.B.A.  710. 
Bank,  74  N.  T.  467,  30  Am.  Rep.  319.     Note:  17  Ann.  Caa.  428. 

Notes:  13  L.R.A.  233;  17  Ann.  Gas.  2.  Nashville  Trust  Go.  v.  NashvUle 
428.  Fourth  Nat  Bai^,  91  Tenn.  336,  18 

20.  Loekwood  t.  Bates,  1  Dd.  Ch.  S.  W.  822,  15  L.R.A.  710, 

436,  12  Am.  Dec.  121  and  note.  3.  Spaulding  v.  Baekns,  122  Mass. 

1.  Scbuler  v.  Israel,  120  U.  S.  506.  553,  23  Am.  Rep.  391;  Jump  v.  Leon, 
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tot  constitute^  good  ground  for  equitable  set-off  where  the  defemdaaVe 
claim  has  arisen  after  the  commenoement  of  the  action.* 


49.  In  General. — The  usual  provision  of  the  codes  is  that  a  coun- 
terclaim may  cousist  of  a  demand  arising  out  of  the  contract  or  trans- 
action set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
cUdm^  or  connected  with  the  subject  of  the  action;  *  and  in  an  action 
arising  on  contract,  any  other  cause  of  action  arising  also  on  contract 
and  existing  at  the  commencement  of  the  action The  clear  inten- 
tion of  the  framers  of  the  codes  was  that  the  court  in  one  action 
should  settle  all  matters  in  controversy  relating  to  the  contract  or 
^ansaction  which  is  the  foundation  of  the  suit.  Any  cause  of  action, 
therefore,  whatever  Hs  nature,  ah^ng  out  of  the  cause  of  action  alleged 
in  the  complaint,  or  connected  i^erewith,  in  favor  of  the  defendant, 
and  against  the  plaintifi,  is  a  proper  counterdaim.  Any  other  con- 
struction would  frequently  defeat  the  ends  of  justice  by  preventing 
a  full  examination  of  the  matter  in  controvrasy,  where  the  rights  of 
the  parties  were  so  dependent  upon  each  other  that  they  must  neces- 
sarily be  considered  together  to  render  a  correct  judgment.'  When 
the  cause  of  ,  action  arises  out  of  the  transaction  or  is  connected  witti 
the  subject  of  the  action,  it  may  be  pleaded  as  a  counterclaim  with- 
out regard  to  its  character,*  and  it  is  only  where  the  cause  of  action 
sought  to  be  counterclaimed  arises  upon  an  independent  contract 
that  it  becomes  material  that  the  cause  of  action  so  sought  to  be 
counterclaimed  should  be  one  on  contract  and  existing  iat  the  time  of 
the  commencement  of  the  action  * 

50.  Transaction  Defined. — Thus  far  the  courts  have  not  arrived  at 
a  wholly  satisfactory  definition  of  the  term  "transaction,"  as  used 
in  the  code  provisions  relating  to  counterclaims.  It  is  quite  gen- 
erally agreed,  however,  that  it  is  broader  in  meaning  than  the 
word  "contract,"  and  includes  torts;  olherwise  it  would  not  have  been 

192  Mass.  511,  78  N.  E.  5S2,  116  A.  133  A.  S.  R.  920. 
S.  R.  265.   And  see- Hayes  v.  Hayes,     7.  BanDerot  v.  MeClure,  39  Colo. 


5.  Boreal  v.  Lawton,  90  N.  T.  293,  48  Uont  636,  139  Pae.  454,  L.R.A. 
43  Am.  Rep.  170;  Northwestern  Port  1916C  491;  Nortiiwesteni  Port  Huxon 
Huron  Co.  v.  Iveraon,  22  S.  D.  314,  Co.  v.  Ivereon,  22  S.  D.  314,  117  N. 
117  N.  W.  372,  133  A.  S.  B.  920;  W.  372,  133  A.  S.  B.  020;  AdvaoM 
Snohomish  First  Nat.  Bank  v.  Parker,  Thresher  Co.  v.  Klein,  28  S.  D,  177, 
28  Wash.  234,  68  Pac.  756,  92  A  8.  133  N.  W.  51,  L.R.A.1916C  514, 

B.  828.  9.  Nortbwesteni  Port  Horoa  Co. 

6.  Northwestern  Port  Hnron  Co.  v.  Iveraon,  22  S.  D.  314,  117  K.  W.  37% 
Iveison,  22  S.  D.  SH       N.  W.  372,  133  A.  S.  R.  920. 
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3  Del.  Ch.  191,  73  Am.  Dec.  709. 
Note:  17  Ann.  Cas.  428. 
4.  Note:  30  L.R.A.(N.S.)  22. 


472,  90  Pac.  70,  12  L.RA..(N.S.)  126. 

8.  Folsom  V.  Carli,  6  Minn.  420,  80 
Am.  Dec.  456;  Scott  v.  Waggoner, 
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«mpioyed.^''  The  fact  that  two  transaictions  originate  at  the  same  iixoa 
and  place,  and  between  the  same  parties,  is  not  the  teet.  The  ques- 
tion in  such  caM8  is,  "Did  each  cause  of  action  accrue  or  arise  out  of 
the  same  transaction — ^the  same  thing  done?  "  The  "transaction" 
tNODprehended  within  the  meaning  of  the  codes  is  not  limited  to  the 
facts  set  forth  in  the  complaint,  but  includes  the  entire  series  of  acts 
and  mutual  conduct  of  the  parties  in  the  business  or  proceeding  be- 
tween them  which  formed  the  basis  of  the  agreement,  and  if  the  plain- 
tiff omita  or  fails  to  set  forth  in  his  complaint  the  entire  transaction 
out  of  which  the  claim  arose,  the  defendant  may  supplemept  thia 
omission  by  setting  forth  in  his  answer  the  omitted  facts,  so  that  the 
entire  transaction  may  be  before  the  court.  The  plaintiff  is  not  at  lib- 
erty to  select  an  isolated  act  or  fact,  which  is  only  one  of  a  series  of 
aots  or  stepa  in  the  entire  transaction,  and  insist  on  a  judgment  on  that 
fact  alone,  if  the  fact  is  so  connected  with  others  that  it  forms  only 
a  portion  of  the  transaction.'*  It  has  been  held  that  in  actions  ex 
contractu  a  counterclaim  to  be  one  arising  out  of  the  same  contract 
or  transaction  must  be  a  cause  of  action  in  favor  of  a  defendant  against 
a  plaintiff  and  which  might  have  arisen  out  of,  or  could  have  had 
some  connection  with,  the  original  transaction,  in  view  of  the  par- 
ties, and  which,  at  the  time  Uie  contract  waa  made,  they  could  have 
intended  might,  in  some  event,  give  one  party  a  claim  against  the 
other  for  compliance  or  noncompliance  with  its  provisional'  It 
is  evident,  however,  that  the  application  of  this  principle  would  amount 
to  the  prohibition  of  most,  if  not  all,  counterclaims  in  tort  in  actions 
upon  contract,  for  it  is  rarely  the  case  that  a  contract  is  made  or  a 
transaction  entered  into  with  both  parties  intending  that  one  of  ttiemi 
shall  commit  a  tort  upon  the  other.**  Nothing  further  than  the  defi- 
nitions which  the  courts  have  applied  to  the  terms  of  tiie  statute  can 
be  given  in  the  way  of  general  rules.  Despite  the  efforts  of  the  courts 
at  generalization,  the  statute  has  remained  a  matter  for  specific  appli- 
cation to  the  facts  of  each  particalar  case.*'  A  counterclaim  of  the 
amount  still  due  on  the  purchase  price  is  proper  in  an  action  for  the 
conversion  by  the  vendor  of  property  which  had  gone  into  possession 
of  the  vendee  subject  to  a  chattel  mortgage  to  secure  such  amount, 
and  which  had  been  retaken  by  the  vendor  under  the  mortgage ;  for 

10.  Bannerot  v.  McClure,  39  Colo.  472,  90  Pac  70, 12  L.R.A.(N.8.)  126; 
472,  90  Pac.  70, 12  L.R.A.(N.S.;  126;  Advance  Thresher  Co.  v.  Klein,  28  8. 
Seott  V.  Waggoner,  48  Mont.  536,  139  D.  177,  133  N.  W.  51,  L.RA.1916C 
Pac.  454,  L.R.A.1916C  491;  Wrege  v.  514. 

Jones,  13  N.  D.  267,  100  N.  W.  705,     Note:  L.RJia916C  455. 
112  A.  S.  R.  679,  3  Ann.  Caa.  482.     13.  ErausBe  v.  areeoEeld,  61  Ore-. 
Note:  L.R.A.1916C  465.  502,  128  Pae.  392,  Ann.  Gu.  1914B 

11.  Wrege  v.  Jones,. 13  N.  D.  267,  115. 

112  A.  S.  R.  679,  3  Ann.  Cas.  482.       14.  Note:  Ii.R.Aa916C  608. 

12.  Bannerot  v.  McClure,  39  Colo.     15.  Note:  L.R.A.1916C  46& 
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since  the  plaintiff'fl  right  of  poasesEnon  depended  upon  his  purchase  of 
the  property,  and  his  right  to  the  possession  was  a  neceseary  part  of 
his  right  of  action,  it  would  seem  to  follow  that  the  purchase  of  the 
property  was  a  part  of  the  transaction  and  that  the  counterclaim  for 
the  balance  of  the  purchase  price  arose  out  of  the  same  tranaaotion.i* 
Likewise  in  an  action  on  notes  secured  by  a  chattel  mortgage  on 
machinery,  it  has  been  held  that  the  defendant  may  counterclaim 
for  the  wrongful  conversion  of  the  machinery  by  the  plaintiff  in 
attempting  to  foreclose  the  mortgage  without  complying  with  the 
statute^  for  the  "transaction"  upon  which  the  action  is  based  includes 
tiie  chattel  mortgage  as  well  as  the  note.  The  obligations  and  liabil- 
ities of  the  parties  arise  out  of  that  transaction.^'  And  in  an  action 
to  recover  certain  mining  claims  allied  to  have  been  located  for  the 
plaintiff  under  a  <^ntraot,  it  yrta  decided  that  the  defendant  might 
file  a  counterclaim  for  an  interest  in  otlier  mines  to  which  he  alleged 
himself  entitled  under  his  version  of  the  agreement  as  arising  out  of 
the  transaction  set  forth  in  the  complaint,  as  the  contract  pleaded  by 
the  plaintif!  constituted  the  foundation  upon  which  tiie  plaintiff  and 
defendant  both  rely  for  a  recovery.**  In  an  action  on  a  promissory 
note  given  in  payment  for  an  engine,  the  contract  of  sale  with  all  its 
mutual  agreements  and  provisions,  the  acts  of  all  the  parties  and  their 
agents  performed  under  and  by  virtue  hereof  in  carrying  out  and 
performing  the  mutual  provisions  thereof,  the  repair  of  the  engine, 
&e  assistance  to  be  furnished  in  such  repair  on  the  part  of  the  defend- 
ant, were  declared  to  be  all  parte  of  one  and  the  same  transaction, 
just  88  much  as  the  giving  or  the  payment  or  nonpayment  of  the 
notes  sued  upon,  and  it  was  held  that  an  injury  to  the  defendant's 
infant  son  negligently  caused  by  a  servant  of  the  plaintiff  while 
repairing  the  engine  in  pursuance  of  the  contract  arose  out  of  the 
transaction  and  was  a  proper  counterclaim.*'  So  a  counterclaim  for 
the  contract  price  of  the  interest  of  a  conditional  vendee  in  reel 
estate,  and  the  enforcement  of  a  voder's  lien  therefor,  may  be  filed 
in  an  action  brought  by  tibe  conditional  vendor,  who,  after  the  vendee 
defaulted,  contracted  to  repurchase  the  property,  to  foreclose  the  orig- 
inal contract  and  quiet  title  to  the  property.***  But  in  an  action  to 
recover  rent  it  has  been  held  that  a  claim  arising  out  of  the  fact  that 
the  lessor  permitted  rooms  above  those  occupied  by  the  lessee  as  an 
office,  to  be  used  for  the  business  of  printing,  which  disturbed  Uie 
lessee  and  compelled  him  sometimes  to  leave  his  office,  and  broke  the 

16.  Kinsman  t.  Stanhope,  SO  Moiit.  19.  Advanoe  Thresher  Go.  v.  Klein, 
41,  144  Pac.  1083,  L.R.A.1916C  443.  28  S.  D.  177,  133  N.  W.  61,  lUlX 

17.  Korthwestern  Port  Huron  Co.  v.  19160  614. 

Iverson,  22  S.  D.  314,  117  N.  W.  37^  20.  Rogera    Developmettt    Co.  t. 

133  A.  S.  R.  920.  Soothcm  CaL  Real  Estate  Invest.  Co., 

18.  Bannerot  v.  MoClnre,  39  Colo.  159  Cal.  743,  116  Paa.  934,  36  L.R.A. 
472,  90  Pm.  70, 12  L.R.A.(M.S.)  126.  (N.S.)  643.  . 
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ceiling  and  damaged  his  furniture  and  books  by  leakage,  does  not 
arise  out  of  the  transaction  and  cannot  be  counterclaimed.^ 

51.  Recoupment  for  Breach  of  Contract;  In  General.— Little  diffi- 
culty has  been  expraienoed  by  the  courts  in  applying  the  portion  of 
modem  counterclaim  Btatutea  dealing  with  claims  arising  out  of  the 
contract  which  is  the  foundation  of  tihe  plaintiff's  claim.  This  is  due 
in  a  large  measure  to  the  fact  that  the  word  "contract"  is  susceptible 
of  so  exact  and  undiluted  a  definition.*  In  its  modem  application 
to  cases  of  breach  of  contract  &e  doctrine  of  recoupment  may  be  said 
to  have  been  unknown  at  common  law.  It  is  said  that  the  remedy  of 
recoupment  of  damages  was  first  allowed  in  England,  in  cases  of  con- 
tract, only  where  some  fraud  was  imputable  to  the  plaintiff  which 
yet  did  not  equitably  go  to  the  entire  prevention  of  a  recovery.'  The 
rule  laid  down  in  the  earlier  English  cases  prescribed  that  in  all 
instances  wherein  a  party  shall  have  been  injured,  either  by  a  partial 
failure  of  consideration  by  the  contract,  or  by  the  nonfulfilment  of 
the  contract,  or  by  breach  of  warranty,  the  person  so  injured  could 
not  in  an  action  against  him  upon  the  contract  defend  himself  by 
alleging  and  proving  these  facts,  he  could  obtain  redress  only  by  a 
cross  action  against  the  party  from  whom  the  injury  shall  have  pro- 
ceeded; *  but  if  he  had  received  no  benefit,  he  might  show  such  mat- 
ters in  defense  of  the  action.*  The  rigid  rules  of  the  common  law 
have  yielded  to  the  advance  of  civilization,  and  it  is  now  held  that 
the  defendant  may  recoup  generally,  whenever  the  demands  of  both 
parties  spring  out  of  the  same  contract  or  transaction ;  and  it  opens 
in  this  country  generally  the  entire  contract  or  transaction,  so  far 
as  is  necessary  to  determine  the  plaintiff's  light  to  damages,  and  the 
amount  of  the  defendant's  cross  claims.*  The  earliest  instances  of 
the  application  of  the  doctrine  of  recoupment  to  cases  of  mere  breach 
of  contract,  without  any  admixture  of  fraud,  were  where  the  plaintiff 
sought  to  recover  on  a  quantum  meruit  for  work  and  labor.  In  such 
cases  the  defendant  was  permitted  to  show,  by  way  of  reducing  the 
plaintiff's  claim  to  a  recovery,  that  the  work  was  improperly  or 
unskilfully  done.  The  propriety  of  »he  application  of  the  equitable 
principle  of  recoupment  to  such  a  eas^  is  obvious,  for  by  the  very  form 
of  his  action  the  plaintiff  puts  his  rifrlit  to  a  recovery  upon  equitable 
grounds.   He  challenges  investigation  of  the  substantial  merit  and 

1.  Boreel  v.  Lawton,  90  K.  T.  293,  A  Davenport  v.  Hubbard,  46  Tt 
43  Am.  Eep.  170.  20fr,  14  Am.  Rep.  620. 

2.  Note:  L.R.A.1916C  447.  «.  Carey  v.  Guillow,  105  Mass.  18, 

3.  Steiglemaa  v.  Jeffries,  1  Serg.  &  7  Am.  Rep.  494;  Baltimore,  etc,  B 
B.  (Pa.)  477,  7  Am.  Dec.  626.  Co   v.  Jameaon,  13  W.  Va.  833,  81 

Note:  40  Am.  Dec.  320.  Am.  Rep.  775. 

4.  Van  Buren  v.  Digges,  11  How.     Kote:  40  Am.  Dee.  320.' 
461, 13  U.  S.  (L.  ed.)  771;  Davenport 

V.  Hnbbaid,  46  Vt  200,  14  Am.  Bep. 
620. 
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justice  of  his  claim.  He  does  not  stand  upon  any  mere  technical 
legal  right,  but  asks  simply  for  what  his  work  is  worth.  The  defend- 
ant is  dius  invited  to  show  any  facts  by  reason  of  which  the  veUue 
of  the  woi^  is  less  than  the  plaintiff  claims.  The  general  rule^  par- 
ticularly in  the  United  States,  now  is  that  the  defense  of  recoupment 
is  just  as  admissible  in  an  action  upon  a  special  contract  as  upon  a 
quantum  meruit  or  quantum  valebat.'  And  so  it  may  be  invoked 
when  the  defendant  has  sustained  damages  by  reason  of  the  plain- 
tiff's nonperformance  of  his  part  of  the  contract  sued  on,®  or  by  the 
plaintiff's  deviations  from  the  contract,  not  induced  by  the  defendant, 
both  as  to  the  manner  and  time  of  the  performance.*  This  docteine 
is  one  of  obvious  equity.  It  is  but  a  liberal  and  beneficent  improve- 
ment upon  the  old  doctrine  of  failure  of  consideration.  It  looks 
through  the  whole  contract,  treating  it  as  an  entirety,  and  treating 
the  things  done  and  stipulated  to  be  done  on  each  side  as  the  consid- 
eration for  the  things  done  and  stipulated  to  be  done  on  the  other. 
When  either  party  seeks  redress  for  the  breach  of  stipulations  in  his 
favor,  it  sums  up  the  grievances  on  each  side,  instead  of  the  plain- 
tiff's side -only,  strikes  a  balance,  and  gives  the  difference  to  the  plain- 
tiff, if  it  is  in  his  favor.**  In  some  jurisdictions  a  defendant  ia  per- 
mitted to  interpose  as  a  counterclaim  damages  resulting  from  breach 

7.  Helwig  v.  LascowBki,  82  Mich.  Dee.  230;  Taft  t.  Uontagne,  14  Mass. 
619,  46  N.  W.  1033,  10  UR.A.  378.      282,  7  Am.  Dec.  215;  Wiley  v.  Athol 

Note:  40  Am.  Dec.  321.  Inbabitanta,  150  Mass.  426,  23  N.  E. 

8.  Van  Buren  v.  Diggea,  11  How.  311,  6  L.R.A.  342:  Strong  v.  Grand 
461,  13  U.  S.  (L.  ed.)  771:  Winder  v.  Trunk  R.  Co.,  15  Mich.  206,  93  Am. 
CaldweU,  14  How.  434,  14  U.  S.  (L.  Dec.  184;  Maynard  v.  Logan.  78 
ed.)  487;  Dermott  v.  Jones,  23  How.  Mich.  135,  43  N.  W.  1052, 18  A.  8.  B. 
220,  16  U.  S.  (L.  ed.)  442;  Florida  431;  Harrow  Spring  Co.  v.  Whipple 
R.  Co.  T.  Smith,  21  WaJl.  255,  22  U.  S.  Harrow  Co.,  90  Midi.  147,  51  N.  W. 
(L.  ed.)  513;  Dushane  v.  Benedict.  197,  30  A.  8.  R.  421;  Andre  v.  Mor- 
120  U.  8.  630,  7  S.  Ct.  696,  30  U.  S.  row,  65  Miss.  315,  3  So.  659,  7  A.  S. 
(L.  ed.)  810;  Kaufifman  v.  Raeder,  R.  658;  Sickela  t.  Pattison,  14  Wend. 
47  C.  C.  A.  278,  108  Fed.  171,  54  (K.  Y.)  257,  28  Am.  Dec  527;  New 
L.E,A.  247;  Ansley  v.  Piedmont  York  v.  Mabie,  13  N.  Y.  151,  64  Am. 
Bank,  113  Ala.  467,  21  So.  59,  59  A.  Dec.  538  and  note;  Briggs  v.  Hilton, 
S.  R.  122;  Cole  v.  Swanston,  1  Cal.  99  N.  Y.  517,  3  N.  E.  51,  52  Am.  Rep. 
51,  52  Am.  Dee.  288;  Bixby  v.  Par-  63;  Krausse  v.  Greenfield,  61  Ore. 
sons,  49  Conn.  483,  44  Am.  Rep.  246  ;  502,  123  Pac.  392,  Ann.  Cas.  1914B 
Shape  V.  Collender,  56  Conn.  489,  15  115;  Eckel  v.  Murphy,  15  Pa.  St.  488, 
Atl.  405,1L.R.A.  339  and  note;  Mears  53  Am.  Dee.  607;  Hill  v.  Southwick, 
V.  Nichols,  41  ni.  207,  89  Am.  Dec.  9  B.  I.  299,  11  Am.  Rep.  250;  Porter 
381  and  note;  Prairie  Farmer  Co.  v.  v.  Woods,  3  Humph.  (Tenn.)  56,  39 
Taylor,  69  Dl.  440,  18  Am.  Rep.  621:  Am.  Deo.  153  and  note;  Pisk  v.  Tank, 
Underwood  v.  Wolf,  131  HI.  425,  23  12  Wis.  276,  78  Am.  Dec.  737. 

N.  E.  598,  19  A.  8.  R.  40;  Winthrop     Notes:  69  A.  S.  R.  768;  L.BjL  380: 
Sav.  Bank  v.  Jackson,  67  Me.  570,  L.R.A.1916C  448. 
24  Am.  Rep.  56;  Abbott  v.  Gatch,  13     9.  Dermont  v.  Jones,  2  WaU.  1,  17 
Md.  314,  71  Am.  Dec  635;  Miier  v.  U.  S.  (L.  ed.)  762. 
Cobum,  U  Mete  (Mass.)  569,  46  Am.     10.  Kota:  40  Am.  Dec  322. 
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of  contract  or  breach  of  warranty  not  only  for  defensive  purposes  but 
as  an  affirmative  daim  on  which  he  may  recover  judgment  for  any 
excess  over  the  amount  due  on  the  contract.^^ 

52.  Rule  Allied. — In  an  action  to  recover  for  services  rendered 
under  a  contract  of  Knployment  the  defendant  may  recoup  damages 
resulting  from  the  negligence  or  disobedience  of  the  servant  in  the 
performance  of  his  duties,  as  the  employment  of  the  servant  and  the 
rendition  of  his  services  for  the  entire  period  constitute  a  single 
transaction.^'  Accordingly  in  an  action  by  a  servant  to  recover  wages 
on  a  contract  of  hiring,  the  defendant  may  recoup  damages  arising 
from  the  seduction  of  the  defendant's  daughter  by  the  plaintiff,  as 
such  act  is  a  breach  of  the  contract  of  employment.**  The  consignee 
of  property  is  authorized  to  recoup  from  the  freight  earned  any  losses 
properly  chargeable  to  the  carrier.**  Before  the  doctrine  of  recoup- 
ment had  been  as  firmly  established  as  it  now  is,  it  was  repeatedly 
decided  that  the  lessee  could  not,  in  an  action  for  rent,  set  up  in 
recoupment  a  breach  by  the  plaintiff  of  a  covenant  in  the  same  lease, 
thou^  such  covenant  concerned  the  subject  for  which  the  rent  was 
agreed  to  be  paid.**  This  doctrine  has,  however,  been  quite  generally 
repudiated,  and  now  in  an  action  to  recover  rent,  though  the  tenant 
will  not  be  allowed  to  plead  eviction  as  a  bar  to  the  recovery  of  rent 
where  he  has  remained  in  possession  after  the  performance  of  the  acts 
which  would  have  justified  him  in  leaving  the  premises,  yet,  in  those 
states  where  the  doctrine  of  recoupment  is  recognized,  he  may  recoup 
such  damages  as  he  may  have  sustained  by  reason  of  the  acts  of 
landlord  against  the  rent  sought  to  be  recovered.*'  A  vendee  when 
sued  for  the  purchase  price  may  recoup  damages  arising  from  a 
breach  of  warranty,*'  without  returning  or  offering  to  return  the 

11.  Florida  R.  Co.  v.  Smith,  21  Lmm  v.  Oage,  37  Hi.  19,  87  Am.  Dec. 
Wall  256,  22  V.  S.  (L.  ed.)  513.        233;  Keating  v.  Springer,  146  111. 

12.  Johnson  v.  White  Kountain  481,  34  N.  £.  805,  37  A.  8.  R.  176, 
Creamery  Ass'n,  68  N.  H.  437,  36  AtL  22  URA.  544;  McCoy  v.  Oldham, 
13,  73  A  S.  R.  610;  Price  v.  Lewis,  1  Ind.  App.  372,  27  N.  E.  647,  60 
17  Pa.  St.  51, 55  Am.  Dee.  536;  Olenon  A.  S.  R.  208;  Mayor  v.  Mabie,  13  N. 
V.  Lebanon  H^.  Co.,  140  Pa.  St  594,  Y.  151,  64  Am.  Dec  538  and  note; 
21  Atl.  429, 12  L.RA..  321;  Hildebrand  ManviUe  v.  Gay,  1  Wis.  250,  60  Am. 
V.  American  Fine  Art  Co.,  109  Wis.  Dec.  370. 

171,  85  N.  W.  268,  53  L.R.A.  826.         Notes:  89  Am.  Dee.  489;  L.EJI1. 

Notes:  89  Am.  Dee.  487;  L.R.A.  1916C  455. 
ldl6C  448.  And  see  Landlord  and  Tskant, 

13.  Bizby  v.  Parsons,  49  Conn.  483,  vol.  16,  p.  943. 

44  Am.  Rep.  246.  17.  Lyon  v.  Bertram,  20  How.  149, 

14.  Strong  v.  Grand  Tnmk  R.  Co.,  15  U.  S.  (L.  ed.)  847;  CampbeU  Print- 
15  Mich.  206,  93  Am.  Dec.  184.  ing-Press  Co.  v.  Thorp,  36  Fed.  414, 

15.  Mayor  v.  Mabie,  13  N.  Y.  151,  1  L.R-A  645;  McAIpin  v.  Lee,  12 
64  Am.  Dec.  538  and  note.  Conn.  129,  30  Am.  Dec.  609;  Shupe 

16.  Tyson  v.  Weil,  109  Ala.  558,  v.  Colloider,  56  Conn.  489,  15  Atl. 
53  So.  912,  Ann.  Gas.  1912B  350  ;  405,  1  L.R.A,  339  and  note;  Steltz 
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property,  and  without  notifying  the  vendor  of  its  defects.^®  The 
basis  of  the  rale  is  that  the  law  does  not  require  a  party  to  pay  for 
an  imperfect  and  defective  article  the  price  stipulated  for  a  perfect 
one;  and  when  the  price  is  demanded  will  allow  him  to  deduct  the 
difference  between  that  price  and  the  value  of  the  inf^or  work,  and 
alao  the  amount  of  any  direct  damages  flowing  from  existing  defects, 
not  exceeding  the  demand  of  the  plaintiff.  This  is  a  rule  of  strict 
justice,  and  the  deduction  is  allowed  in  a  suit  upon  the  contract  to 
prevent  circuity  of  action.**  So  a  vendee  of  land  may  recoup  dam- 
ages for  fraudulent  misrepresentations  by  the  vendor  as  to  the  condi- 
tion of  the  land  sold  and  its  adaptability  for  the  use  for  which  the 
vendor  knew  that  the  vendee  wanted  it,  in  an  action  for  the  price, 
where  the  vendee  trusted  to  the  representations  in  making  the  pur- 
chase.*® 

53.  Set-<^  for  Breach  of  Contract. — As  a  general  rule  unliquidated 
damages  cannot  be  the  subject  of  setoff,*  but  damages  arising  out  of 

the  same  transaction  may  be  set  off  when  they  are  liquidated.*  So 
damages  for  breach  of  covenants  in  a  deed  may  be  set  off  in  an  action 
of  assumpsit  for  the  consideration,  where  the  amount  of  such  dam- 
ages is  to  be  ascertained  by  mere  calculation.'  And  in  an  action  by 
a  servant  against  his  employer  for  wages,  the  employer  may  set  off 
and  recover  dunages  resulting  to  him  from  the  servant's  negligence 
in  performing  the  work,  where  the  damages  consist  merely  in  injury 
to  personal  property  which  will  be  measured  by  the  cost  of  repair  or 
replacement.* 

54.  Set-off  of  Demands  Based  on  Other  Contracts  or  Transactions. — 
Under  the  provision  commonly  found  in  the  various  codes  that  in 
an  action  on  a  contract  any  other  cause  of  action  arising  also  upon 

V.  Armory  Co.,  15  Idaho  551,  99  Pac.630,  7  S.  Ct.  696,  30  U.  S.  (L.  ed.) 
98,  20  L.R.A.(N.S.)  S72;  Hammatt  810;  Findlay  v.  PerU,  66  Fed.  427^ 
V.  Emerson,  27  Me.  308,  46  Am.  Dee.  13  G.  C.  A.  668,  29  LJI.A.  188; 
598;  Brigg  v.  Hilton,  99  N.  Y.  517,  Steigleman  v.  Jeffries,  1  Sei^.  ft  R 
3  N.  E.  51,  52  Am.  Rep.  63.  (pa.)  477,  7  Am.  *Dee.  026. 

Notes:  89  Am.  Dec.  485;  10  L.R.A.  20.  Van  Epps  v.  Harrison,  6  Hill 
379.  (N.  Y.)  63,  40  Am.  Dec.  314.  And 

And  see  Salbs,  vol.  24,  par,  S76\       Vendor  and  Purchaser. 
^^^iA^^^^^^^^P  1,  gee  infra   par.  59  et  seq. 

18.  StJIweU,  et(^  Mfg.  Co.  v.  g.  Mobile,  etc.;  R.  Co.  v.  Clanlon, 
Phelps,  130  U.  S.  520,  9  S.  Ct,  601,  k„  ^'  {  ' 
32  U.  S.  (L.  ed.)  1035;  Meara  v!  '  t  T' w  tt  di9 
Niohola,  41  rU.  207,  89  Am.  Dec.  381  Drew  v.  Towle,  27  N.  H.  412, 
and  note;  Steigleman  v.  JeflEries,  1  ^9  Am.  Dec.  880. 

Sere  ft  R  (Pa.)  477.  7  Am.  Dec.  *■  Mobile,  etc.,  R.  Co.  v.  Clanton,- 
^   »        \      /       »  5g  332^  3j  Yhe 

Note:  10  Ij.R.A.  380.  statute  in  this  jorisdiction  is,  however. 

And  see  Sales,  vol.  24,  p.  105.  broader  than  in  most  other  jnriadie- 

19.  Dushane  v.  Benedict,  120  U.  S.  tions. 
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contract  may  be  used  as  a  countercMm,*  a  claim  may  be  used 
though  it  does  not  arise  out  of  the  contract  or  transaction  sued  on 
or  is  not  connected  with  the  subject*  of  the  action,  provided  it  tends 
to  defeat  or  diminish  the  plaintiff's  right  to  recovery.*  So  it  is 
held  that  a  breach  of  warranty  is  a  breach  of  a  contract  and  may 
be  sued  on  as  such;  and  for  that  reason,  and  that  only,  has  been 
allowed  to  be  given  in  evidence  by  the  defendant,  under  the  statute, 
not  only  in  an  action  on  the  same  contract  in  which  it  might  be 
admissible  by  way  of  recoupment  only,  without  the  aid  of  the  statute, 
but  even  in  an  action  upon  a  distinct  contract'  In  actions  by  the 
United  States  the  rule  is  that  the  defendant  is  entitled  at  the  trial 
to  the  full  benefit  of  any  credit  in  his  favor,  whether  arising  out  of 
the  particolar  transaction  for  which  he  was  sued,  or  out  of  distinct 
and  independent  transactions  which  would  constitute  a  legal  or  equi- 
table set-off  in  whole  or  in  part  of  the  debt  sued  for  by  the  United 
States.*  In  an  action  on  contract  by  a  nonreqident  against  a  resident 
the  defendant  may  have  an  equitable  aet-off  of  a  claim  against  tiie 
plaintiff  for  the  breach  of  another  contract  between  tiiem.' 

55.  Recoupment  for  Demands  Based  on  Other  Contracts  or  Transac- 
tions.— It  is  an  indispensable  requisite  to  the  allowance  of  the  remedy 
of  recoupment  that  the  damages  to  be  recouped  should  grow  out  of 
die  very  transaction  upon  which  the  plainti£f's  claim  is  founded.  If 
they  arise  from  the  breach  of  an  independent  contract  or  from  an 
independent  wrong,  unconnected  with  the  plaintififs  cause  of  action, 
there  can  be  no  recoupment.*®  It  is  essential  that  the  wrong  of  which 
the  defendant  complains  should,  in  some  way,  impair  the  consider- 
ation of  his  contract  In  other  words,  it  must  appear  that  the  express 
or  implied  promise  broken  by  the  plaintiff  was  the  consideration  for 
the  defendant's  promise.  Therefore,  in  an  action  by  a  laborer  for  his 
wages,  the  employer  cannot  recoup  damages  for  an  injury  done  by 
the  plaintiff  outside  the  scope  of  his  employment.'*  And  in  an  action 
by  a  vendor  to  recover  the  purchase  price  of  a  machine  the  vendee 
cannot  recoup  for  damages  which  he  paid  to  one  of  his  servants  for 
injuiiee  zecovered  hy  reason  of  the  improper  construction  of  the 

6.  Baanerot  v.  McClure,  39  Colo.  Wheat.  135,  5  U.  S.  (L.  ed.)  226. 
472,  90  Pac.  70,  12  L.B.A.(N.S.)     Note:  33  L.B.A.(N.S.)  380. 
126.  9.  Ewing-Merkel  Electric   Co.  t. 

Notes:  89  Am.  Dec.  483;  28  L.R.A.  Lewisville  Light,  etc.,  Co.,  92  Ark. 

(N.S.)  229,  230.  594,  124  S.  W.  509,  19  Ann.  Gas. 

6.  Beecher  v.  Baldwin,  55  Conn,  1041  and  note,  30  L.B.A.(N.S.)  21. 
419,  12  Atl.  401,  3  A.  S.  R.  57.  10.  Winthrop  Sav.  Bank  v.  Jackson, 

7.  Dushane  v.  Benedict,  120  U.  S.  67  Me,  570,  24  Am.  Rep.  56. 
830,  7  S.  Ct.  696,  30  U.  S.  (L.  ed.)      Note:  40  Am.  Dec.  322. 
810;  McKay  v.  Hall,  30  Okla.  773,     And  see  supra,  par.  3,  IL 
120  Pac.  1108,  39  L.R.A.(N.S.)  658.     11.  Note:  40  Am.  Dec.  323. 

8.  United    States    v.    Wilkins,  6 
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machine.^*  So  in  an  action  on  a  note  the  defendant  cannot  plead  in 
recoupment  the  loss  by  the  plaintiff  of  collateral  deposited  with  him 
afi  security.**  Likewise  in  an  action  by  a  landlord  to  recover  rent, 
the  tenant  cannot  recoup  dams^es  for  a  trespass  committed  by  the 
landlord  which  does  not  amount  to  a  breach  of  the  covenfmt  of  quiet 
enjoyment  But  although  it  is  necessary  that  the  plaintiff's  claim  and 
the  defendant's  damage  ^ould  grow  out  of  the  same  contract  or 
transaction,  to  admit  of  recoupment  all  the  stipulations  on  both  sides 
need  not  appear  in  the  same  instirument.  They  may  appear  in  dif- 
ferent instruments,  or  they  may  be  in  writing  on  one  side,  and.  oral 
on  the  other.** 

56.  Recoupment  for  Breach  of  Contract  in  Action  on  Bill  or  Note. — 
In  England  it  was  established  at  an  early  period  that  although  the 
defense  of  recoupment  for  a  breach  of  some  of  the  stipulations  of-  a 
contract  on  the  plaintiff's  side,  as  in  case  of  a  breach  of  warranty  on 
a  sale  of  goods,  was  admissible,  where  the  action  was  on  the  original 
contract,  yet  it  was  not  so  where  the  contract  on  the  defendant's  side 
was  put  into  the  form  of  a  note  or  accepted  bill,  and  the  action  was 
on  such  note  or  bill,  unless  there  was  a  failure  of  consideration.'*  It 
is  settled,  however,  in  most  jurisdictions  in  the  United  States  that 
when  an  action  is  brought  upon  a  promissory  note,  the  defendant  may 
go  back  of  the  contract  sued  upon,  and  prove  a  warranty  or  a  fraud 
in  the  sale  of  a  chattel  for  the  price  of  which  the  note  was  given,  and 
recoup  the  damages  occasioned  to  him  by  the  fraud  or  the  breach  of 
that  warranty.**  An  indorsee  after  maturity,  or  an  assignee  of  a 
note,  takes  it  subject  to  the  maker's  right  to  recoup  for  a  breach  of 
the  contract  which  was  the  consideration  of  the  note.*'  But  under  a 
statute  which  does  not  permit  a  counterclaim  unless  it  exists  in  favor 
of  the  defendant  against  the  plaintiff  in  the  action,  it  has  been  held 
that  the  maker  of  a  note  cannot  set  up  against  an  indorsee  after 
maturity,  or  with  notice,  a  counterclaim  for  damages  for  a  breach, 
by  the  payee  of  the  contract  which  formed  the  consideration  of  the 
note,  though  he  may  show  failure  of  consideration,  as  an  equitable  de- 

12.  Edge  Moor  Iron  Co.  v.  Brown  609;  Perley  v.  Baleh,  23  Pick.  (Mass.) 
HoiBting  Machinery  Co.,  6  Penn.  283,  34  Am.  Dec.  56;  Carey  v.  Ouillow, 
(Del.)  10,  62  AtL  lOH  4  L.R.A.  106  Mass.  18,  7  Am.  Rep.  494;  Burton 
(N.S.)  858.  V.  Stewart,  3  Wend.  (N.  Y.)  236,  20 

13.  Winthrop  Savings  Bank  t.  Am.  Dec  692;  Eckel  v.  Murphy,  15 
Jackson,  67  Me.  570,  24  Am.  Rep.  56.  Pa.  488,  63  Am.  Dec  607;  Hill  v. 

14.  Note:  40  Am.  Dec.  323,  324.  Southwick,  0  R.  I.  290,  11  Am.  Rep. 
16.  McAlpin  v.  Lee,  12  Conn.  129,  250. 

30  Am.  Dec  600  (stating  the  Snglish     Notes:    40    Am.  Dec  324,  326; 


16.  Peden  v.  Moore,  1  Stew.  &  P.     17.  Note:  40  Am.  Dec  327.  And  see 
(Ala.)  71,  21  Am.  Dec.  649;  McAl-  anpza,  par.  26  et  seq. 
pin  V.  Lee,  12  Conn.  129,  30  Am.  Dec. 
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Note:  40  Am.  Dec.  328. 
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fense  to  the  action.*^  Where  a  yendor  having  sold  certain  chattels, 
part  of  which  are  paid  for,  takes  a  note  for  the  price  of  the  residue 
and  subsequently  sues  thereon,  the  defendant  cannot  recoup  for  a 
breach  of  warranty  of  the  chattels  already  paid  for,  as  they  form  no 
part  of  the  consideration  of  the  note.^* 

57.  Claims  Connected  with  Subject  of  Action;  General  Rnle. — 
Under  those  statutee  providing  for  the  use  of  a  counterclaim  asserting 
a  demand  or  claim  connected  with  the  subject  of  thq  action,  counter- 
claims may  be  pleaded  which  do  not  arise  out  of  the  same  contract 
or  transaction,  provided  they  are  connected  with  the  subject  of  jthe 
action,**  but  the  courts  seem  to  have  found  some  difficulty  in  formulat- 
ing a  general  rule  applicable  to  all  cases  for  determining  what  con- 
atitates  the  subject  of  the  action  within  the  meaning  of  the  statutory 
provisions.^  Some  courts  consider  the  term  synonymous  with  "cause 
of  action,"  while  others  confuse  "subject  of  the  action"  with  the  rem- 
edy itself,  which  is  the  "object"  of  the  action.*  A  definition  which  has 
been  approved  by  several  courts  is  that  the  subject  of  an  action  is 
either  ike  property  which  is  thereby  sought  to  be  recovered  or  alleged 
to  be  injured,  or  a  violated  right  or  the  right  to  enforce  or  maintain 
which  the  action  is  brought.'  And  it  has  been  said  that  the  subject 
of  the  action  should  be  construed^  not  as  relating  to  the  thing  itself 
about  which  the  controversy  has  arisen,  but  as  referring  rather  to  the 
origin  and  grounds  of  the  plaintiff's  right  to  recover  or  obtain  the 
relief  asked.*  Another  definition  is  that  the  subject  of  the  action  is 
the  plaintiff's  principal  primary  right  which  has  been  broken,  and 
by  means  of  whose  breach  a  remedial  right  arises.*  This  definition 
seems  not  only  to  express  the  meaning  of  the  language  used  in  the 
statute,  but  also  to  fulfil  the  purpose  of  the  statute.'  The  word  "con- 
nected" tnay  have  a  broad  signification.  The  connection  may  be 
slight  or  intimate,  remote  or  near,  and  where  the  line  shall  be  drawn 
it  may  be  difficult  sometimes  to  determine.  The  counterclaim  must 
have  such  a  relation  to,  and  connection  with,  the  subject  of  ^e  action 

18.  HeKnight  v.  DevUn,  £2  N.  T.  Wyo.  222,  157  Pae.  582, 160  Pae.  336, 
399, 11  Am.  Sep.  715.  Ann.  Cas.  WITE  S57. 

Note:  40  Am.  Dee.  328.  8.  Note  UB.Aigi6C  472. 

And  see  snpra,  par.  28,  29,  4L  3.  Snohomish  Fint  Nat  Bank  v. 

19.  Note:  40  Am.  Deo.  323.  Parker,  28  Wash.  234,  68  Pac.  756,  92 

20.  Kiebs  JUg.  Co.  v.  Brown,  108  A.  S.  R.  828;  Studebalcer  Corp.  t. 
Ala.  508,  18  So.  659,  64  A.  S.  R.  188;  Hanson,  24  Wyo.  222,  157  Pae.  582, 
Gwynn  v.  Citisen's  Telephone  Co.,  69  160  Pao.  336,  Ann.  Gas.  1917E  557. 
S.  G.  434,  48  S.  E.  460,  104  A.  S.  B.  Note:  L.R.A.1916C  472. 

819,  67  L.R.A.  111;  Snohomish  Fint     4.  Note:  UB.A1916G  472. 
Nat.  Bank  v.  Parirar,  28  Wash.  234,     6.  Stndebaker  Corp.  t.  Hanson,  24 
68  Pac.  756,  92  A.  S.  R.  828;  Stude-  Wyo.  222, 167  Pae.  582,  160  Pao.  886, 
baker  Corp.  v.  Hanson,  24  Wyo.  222,  Ann.  Gas.  1917E  667. 
157  Pao.  582,  Ann.  Cas.  1917E  557.        Note:  L.R.A.m6C  509. 
1.  Stadebaker  Corp.  v.  Hanson,  24     6.  Note:  LJCA:L916G  472. 

858 


Digitized  by 


SET-OFF  AND  COUNTEHCLAIM  34  Tt.  C.  U 


tbat  it  will  be  just  and  equitable  that  the  controvert  between  the 
partiee  as  to  the  matteis  alleged  in  the  complaint  and  in  the  counter- 
claim should  be  settled  in  one  action  by  one  litigation.'  Where  the 
statute  does  not  provide  for  the  use  of  a  claim  connected  with  the 
subject  of  the  action,  a  demand  of  that  sort  cannot  be  interposed  as 
a  counterclaim  at  law,  but  it  may  be  used  in  equity.^  So  firmly 
established  has  the  equitable  doctrine  recognizing  the  nonresidence 
of  a  party  as  a  basis  for  set-off  become  that  even  where  the  defend- 
ant's claim  against  the  plaintiff  is  not  connected  with  the  plaintiff's 
cause  of  action — an  unfailing  requirement  for  setoff  at  law — the 
defendant  may  still  have  set-off  in  equity  if  the  plaintiff  is  a  non- 
resident. Thus,  where  the  defendant's  claim  has  arisen  since  the 
commencement  of  the  action,  the  defendant  may  have  set-off  in 
equity  when  the  plaintiff  is  a  nonr^dent.* 

58.  Role  Applied^— In  some  cases  on  contract,  the  contract  itself  is 
held  to  be  the  subject  of  the  action,  and  several  of  the  courts  seem  to 
consider  the  right  which  the  plaintiff  is  seeking  to  enforce  to  be  the 
subject  of  a  suit  for  injunction.^*^  It  has  been  held  that  damages 
accruing  to  a  telephone  company  for  breach  of  contract  by  a  patr<m 
not  to  make  use  of  rival  lines  may  be  set  up  as  a  counterclaim,  in  an 
action  to  hold  it  liable  for  withdrawing  its  service  from  him,  as  one 
connected  with  the  subject  of  the  action.*^  If  in  an  action  to  recover 
for  work  and  labor  the  defendant  pleads  the  negligent  manner  in 
which  the  work  was  done  by  the  plaintiff,  and  alleges  resulting  dam- 
ages, this  has  been  declared  to  constitute  a  claim  arising  out  of  the 
subject  matter  of  the  suit.^'  In  an  action  for  trespass  on  land  the 
subject  of  the  action  is  the  property  trespassed  on,^*  and  a  counter- 
claim by  tile  owner  of  land  for  damage  done  thereto  by  the  plaintiff 
while  in  possession  thereof  is  connected  with  the  subject  of  the  action 
brought  by  the  plaintiff  for  trespass  committed  during  the  time  the 
plaintiff  was  in  possession  thereof.'*  So  in  an  action  for  trespass  to 
land,  a  counterclaim  to  recover  the  land  in  controversy  is  connected 
with  the  subject  of  the  action,'^  But  in  an  action  to  recover  damages 
for  trespass  to  land,  a  trespass  by  the  plaintiff  on  the  defendant's 
property  has  been  held  not  to  be  connected  with  the  subject  of  the 
action.''    In  an  action  of  ejectment  an  answer  alleging  title  in  the 

7.  Note:  L.B.A.1916C  471.  Ala.  508,  18  So.  659,  54  A.  S.  R.  188, 

8.  Krausse  v.  Greenfield,  61  Ore.  13.  Miser  v.  O'Shea,  37  Ore.  231, 
502,  123  Pae.  392,  Ann.  Cas.  1914B  62  Pac.  491,  82  A.  S.  R.  751. 

115.  Note;  L.R.AJ.916C  473,  476. 

9.  Note:  6  Aon.  Cas.  720.  14.  Stillwell  v.  Duncan.  103  Ky.  59, 

10.  Note:  L.R.A.1916C  472,  473.       44  S.  W.  357,  39  L.R.A.  863. 
U.  Gwynn  v.  Citizen's  Tdephone     Note:  L.R.A.1916C  481. 

Co.,  69  S.  C.  434,  48  S.  E.  460, 104  A.     16.  Note:  L.R.A.  1916C  480. 
S.  R.  819,  67  L.B^  Ul.  16.  Uiser  v.  O'Shea,  37  Ore.  231,  62 

12.  Erebs  Ufg.  Go.  t.  Drovn,  108  Pae.  401,  82  A.  8.  B.  761. 
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defendant  and  asking  a£5rmatiTe  relief  c^ainst  the  plaintifF  interpoees 
n  counterclaim  connected  with  the  subject  of  the  action,  which  is  the 
plaintiff's  title  to  land,  and  the  adverse  possession  of  the  defendant^' 
liikewise  in  an  action  to  determine  adverse  interests  in  land,  an  allega- 
tion by  the.  defendant  of  title  in  himself  and  a  prayer  that  the  title  be 
quieted  and  confirmed  in  him  asserts  a  proper  counterclaim.'^  So  it 
has  been  held  that  in  an  action  of  trespass  quare  clausum  fregit  a 
counterclaim  for  injury  to  the  freehold  may  be  set  up  where  the 
defendant  asserts  title  to  the  land,  for  it  is  a  cause  of  action  connected 
nth  the  subject  of  the  action,  viz.,  the  title  to  the  land.'*  The  loss 
occasioned  to  the  purchaser  of  a  machine  through  negligent  injury  to 
his  minor  child  while  it  is  assisting  the  vendor  to  repair  the  machine, 
as  the  contract  of  sale  requires  in  case  the  machine  fails  to  operate,  is 
connected  with  the  subject  matter  of  an  action  on  the  purchase  money 
notes.**  According  to  some  decisions,  in  an  action  to  recover  the 
purchase  price  of  goods  sold  by  a  member  of  an  unlawful  combina- 
tion at  an  advanced  price  contrary  to  law,  the  defendant  injured  in 
hia  bumnees  by  reason  of  the  advance  in  price  may  set  up  by  way 
of  counterclaim  or  set-off  the  damages  allowed  by  statute  for  the  act 
of  the  plaintiffs,  as  the  counterclaim  is  connected  with  ihe  subject 
of  the  action.'  There  is,  however,  also  good  authority  for  the  opposite 
conclusion.* 


Necessity  that  Demands  Be. Liquidated 

59.  In  General. — It  is  the  well  settled  general  rule  that  neither  at 
law  nor  in  equity  can  unliquidated  damages  be  made  the  subject  of 
a  set-off,*  but  only  claims  whose  amount  is  ascertained  or  aacertein- 

17.  Venable  v.  Dutch,  37  Ean.  516,  S.  540,  46  IT.  S.  {h.  ed.)  679;  Dugan 
16  Fae.  520, 1  A.  S.  B.  260.  v.  Cureton,  1  Aik.  SI,  31  Am.  Dee 

Note:  89  Am.  Deo.  488.  727;  Crenshaw  v.  Jaekson,  6  Oa.  609, 

18.  Power  v.  Bowdle,  3  N.  D.  107,  60  Am.  Dea.  361;  Higbie  v.  Rust,  211 
54  N.  W.  404,  44  A.  S.  R.  611,  21  lU.  333,  71  N.  E.  1010,  103  A.  S.  R. 
LR^.  328.  204;  Smith  t.  Washington  Ghialig^t 

19.  StlUwell  T.  Duncan,  103  Ky.  60,  Co.,  31  Md.  12,  100  Am.  Dec.  49; 
44  8.  W.  357,  89  L.R-^  863.  Kershaw  y.  Merchants'  Bank,  7  How. 

20.  Advance  Thresher  Co.  v.  Eldn,  (Mass.)  386,  40  Am.  Dee.  70;  Bice 
28  S.  D.  177,  133  N.  W.  61,  L.R.A.  v.  Sanders,  162  Mass.  108,  24  N. 
1916C  614.  E.  1079,  23  A.  S.  R.  804,  8  L.R.A. 

1.  Onyton  v.  Eastern  Eleetrie  Co.,  316;  Draw  v.  Towie,  27  N.  H.  412, 
91  Ohio  St.  106, 110  N.  E.  189,  Ann.  69  Am.  Dee.  380;  Hovey  v.  Mor- 
Cas.  1916D  944  and  note.  rill,  61  N.  H.  9,  69  Am.  Rep.  315; 

2.  Note:  Ann.  Cas.  1916D  946.         Duncan  v.  Lyon,  3  Johns.  Ch.  (N.  Y.) 

3.  Watts  V.  Waddle,  6  Pet  389,  8  351,  8  Am.  Dec.  513;  Livingston  v. 
U.  S.  (L.  ed.)  437;  United  States  v.  Idvingaton,  4  Johns.  Ch.  (N.Y.)  287,8 
Robeson,  9  Pet.;819,  0  U.  8.  (L.  ed.)  Am.  Dec.  662;  McDonald  v.  Neilson,  2 
142;  United  States  v.  Bnelianan,  8  Cow.  (N.  Y.)  139,  14  Am.  Deo.  431; 
How.  83,  12  U.  S.  (L.  ed.)  997;  Con-  FnUer  v.  Steigtitz,  27  Ohio  St  355,  22 
nolly  V.  Union  Sewer  Pipe  Co.,  184  U.  Am.  Rep.  312;  Steigleman  t.  Jeffries, 
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able  by  calculation,  and  which  needs  no  proof  except  of  the  liability.* 
Aa  thus  limited  only  money  demands,  for  which  either  indebitatus 

assumpsit  or  debt  will  lie,  constitute  valid  set^fiEs.*  The  fact  that  a 
statute  uses  the  word  "d^nands"  in  defining  the  scope  of  set-off  does 
not  change  the  law  so  as  to  give  a  party  the  benefit  of  uncertain  dam- 
ages by  way  of  setK)ff.'  But  statutes  have  been  enacted  in  some  juri»- 
diotions  which  permit  the  use  of  unUquidated  demands  not  sounding 
in  damages  merely.' 

60.  Unliquidated  Demands  Defiaed^Unliquidated  demands  are 
such  as  rest  in  opinion  only,  and  must  be  ascertained  by  a  jury,  their 
verdict  being  regulated  by  the  peculiar  circumstances  of  each  par- 
ticular case;  they  are  damages  which  cannot  be  ascertained  by  com- 
putation or  calculation — as,  for  instance,  damages  for  not  usii^  a 
farm  in  a  workmanlike  manner;  for  not  building  a  house  in  a  good 
and  sufficient  manner;  on  a  warranty  in  the  sale  of  a  horse,  and  other 
cases  of  like  character,  where  the  amount  to  be  settled  rests  in  the 
discretion,  judgment  or  opinion  of  the  jury.  In  these  and  like  cases 
there  are  no  data  given  for  computation;  nor  can  the  damages  be 
ascertained  by  any  mode  of  calculation.  It  is  otherwise  as  to  the 
amount  due  on  a  note,  or  on  a  merchant's  account,  or  for  work,  labor 
and  services,  or  for  a  yard,  a  piece  or  a  bale  of  flannel ;  the  damages 
in  such  cases  can  be  readily  ascertained  by  calculation.^  So  in  a  case 
where  the  counterclaim  is  for  the  value  of  property  converted,  the 
fact  that  the  price  had  not  been  agreed  on  does  not  make  it  a  case  of 
unliquidated  damages,  within  the  sense  in  which  this  term  has  been 
used.*  But  a  demand  for  damages  for  breach  of  a  contract  to  deliver 
goods  is  ordinarily  unliquidated.  The  reason  is  obvious.  In  an 
action  for  damages  for  failure  to  deliver  goods,  the  plaintiff  is  entitled 

1  Qerg.  ft  -B.  (Pa.)  477,  7  Am.  Dee.  Am.  Dee.  380;  Baltimore,  etc.,  B.  Co. 

6!26;  Glennon  v.  Lebanon  Bffg.  Co.,  v.  Jameson,  IS  W.  Ya.  888,  31  Am. 

140  Pa.  594,  21  Atl.  420,  12  L.BA.  Bop.  776. 

321;  GhristUn  v.  Bliller,  3  Ldgh  (Va.)     iSfote:  26  Am.  Deo.  7U. 

78,  23  Am.  Dec  261;  Tidewater  Qnai^     6.  Drew  v.  Towie,  27  N.  H.  412,  50 

ry  Co.  T.  Scott,  105  Ya.  160,  52  S.  B.  Am.  Dee.  380. 

836, 116  A.  S.  B.  864, 8  Ann.  Caa.  736;  7.  Mobile,  etc.,  B.  Co.  t.  CUuton,  69 
Baltimore,  eta.,  B.  Co.  v.  Jamesoni  Ala.  302,  31  Am.  Bep.  16;  Drennm  v. 
13  W.  Ya.  833, 31  Am.  Bep.  776.         Oilmora,  132  Ala.  246,  31  So.  00,  90 

Notes:  26  Am.  Deo.  710;  34  Am.  A.  S.  B.  902. 
Dee.  154;  40  Am.  Dec.  326  ;  23  A.  S.R.     8.  Tidewater  Qnany  Co.  t.  Seott, 
809  ;  59  A.  S.  B.  128;  10  L.B.A.  379.  105  Ya.  160,  62  8.  £.  835,  116  A.  8. 

4.  Drew  T.  TowIe,  27  N.  H.  412,  60  B.  864,  8  Ann.  Caa.  736. 
Am.  Dec.  380;  Hovey  v.  Morrill,  61  N.  9.  Jenkina  v.  Bichaidson,  6  J.  J. 
H.  9,  60  Am.  Bep.  315;  Fuller  v.  Harsh.  (Ky.)  44L  22  Am.  Dee.  82; 
SteiKtits,  27  Ohio  St.  355,  22  Am.  Bep.  Steiglonan  v.  JeffrisB,  1  Setg.  A  B. 
312;  Baltimore,  ete.,  B.  Co.  v.  Jame-  (PaO  477,  7  Am.  Deo.  626;  Tide- 
son,  13  W.  Ya.  833,  31  Am.  Bep.  776.  water  Qtuaty  Co.  v.  Soott,  106  Ya. 


Note:  10  L.B.A.  379. 
5.  Drew  v.  Towle,  27  N.  H.  412,  69 


160,  52  S.  £.  835,  116  A.  S.  a  864,  8 
Ann.  Caa.  786. 
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to  recover,  not  merely  the  difference  between  the  contract  price  and 
the  market  price  which  he  is  obliged  to  pay,  but  is  also  entitled  to 
recover  special  damages  for  Uie  breadi  of  the  contract,  including  loss 
of  profits.  Clearly  these  special  damages  for  breach  of  the  contract 
are  uncertain  in  amoimt,  and  therefore  unliquidated.'"  Under  a 
statute  permitting  the  set-off  of  mutual  debts,  liquidated  or  unliqui- 
dated demands  not  sounding  in  damages  merely,  if  the  damages 
recoverable  are  fbced  by  legal  standard,  such  damages  may  be  insisted 
on  as  a  set-off  in  -an  action  on  the  contract  Under  this  rule,  if  the 
set-off  consists  only  of  the  damage  done  to  property,  the  amount  of 
which  dep^ds  on  Hie  expeaao  of  making  it  good  by  repairs,  or  of 
putting  the  defendant,  in  these  particulars,  in  as  good  a  condition 
as  he  was  in  before,  suoh  damages  may  be  considered  as  fixed  by  a 
legal  standard,  for  the  computation  is  founded  on  the  ascertainable 
values  of  material  things,  as  it  would  be  in  an  action  of  assumpsit 
concerning  the  same  values.** 

61.  Demands  Arising  Out  of  Same  Contract  or  Transaction;  Equi- 
table Set-off. — Though  it  is  true,  as  a  general  rule,  that  unliquidated 
damages  cannot  be  the  subject  of  set-off,  yet  it  is  well  settled  that  a 
total  or  partial  failure  of  consideration,  acts  of  nonfeasance  or  mis- 
feasance, immediately  connected  with  the  cause  of  action,  or  any 
equitable  defense  arising  out  of  the  same  transaction,  may  be  given 
in  evidence  in  mitigation  of  damages,**  and  the  general  rule  is  that 
where  unliquidated  cross  demands  spring  out  of  the  same  contract  or 
transaction  they  may  be  used  in  recoupment.*'  Although  as  a  general 
rule  unliquidated  demands  cannot  be  offset  in  equity,**  still  if  from 
the  situation  of  the  parties  justice  cannot  otherwise  be  done,  equity 
may  decree  a  set-off  of  an  unliquidated  demand,**  or  at  least  defer 

10.  Higbee  v.  Rust,  211  III.  333,  71  Atfaol,  160  Maaa.  426,  23  N.  £.  311,  6 
N.  E.  lOlO,  103  A.  S.  R.  204;  Godkin  L.R.A.  342;  Harrow  Spring  Co.  v. 
V.  Bailey,  74  N.  J.  L.  655,  65  AU.  1032,  Whipple  Harrow  Co.,  90  Mich.  147,  51 
9  L.R.A.(N.S.)  1134  and  note.  N.  W.  197,  30  A.  S.  R.  421  and  note; 

11.  Mobile,  etc,  R.  Co.  v.  Clanton,  Johnson  v.  White  Mountain  Creamezy 
50  Ala.  392,  SI  Am.  R«p.  15.  Asa'n,  68  K.  H.  437,  36  AU.  13,  73  A. 

12.  Duafaace  v.  Benedict,  120  V.  S.  S.  R.  610;  N.  T.  v.  Maine,  13  N.  Y. 
630,  7  S.  Ct  696,  30  U.  S.  (L.  ed.)  161,  64  Am.  Dec.  538. 

810.  Notes:  40  Am.  Dec.. 325;  10  URJL 

13.  Dermott  v.  Jones,  23  How.  220,  379. 

16  XT.  S.  (L.  ed.)  442;  Mason  Lumber     14.  Smith  v.  Washington  Gaslight 
Co.  V.  Bachtel,  101  U.  S.  633,  25  U.  S.  Co.,  31  Md.  12, 100  Am.  Dec.  49;  Jen- 
(L.  ed.)  1072;  Kanffman  v.  Raeder,  ninga  v.  Webster,  8  Paige's  Ch.  (N. 
108  Fed.  171,  47  C.  C.  A.  278,  54  Y.)  603,  35  Am.  Dec.  722;  Nims  v. 
L.R.A.  247;  Van  Winkle  v.  Willdns,  Rood,  11  Vt.  96,  34  Am.  Dee.  669. 
81  Ga.  93,  7  8.  E.  644,  12  A.  S.  B.     Note:  30  L.R.A.(N.S.)  24. 
299;  Keating  v.  Springer,  146  ID.  481,     And  see  snpra,  par.  59. 
34  N.  E.  805,  37  A.  S.  R.  176,  22     16.  North  Chicago  Rolling  Mill  Co. 
L.B~^  644;  Wiley  t.  Inhabitants  of  t.  St  Lonis  Ore,  etc.,  Co.,  152  U.  S. 
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entering  a  deciee  to  enable  the  defendant  to  have  his  demand 
liquidated.*' 

VI.  MUTUAUTY  OP  PABTiaa 
In  Oeneral 

62.  Necessity  for  Mutuality. — Set-off  ex  vi  termini  implies  recip- 
rocal demands  existing  between  the  same  persons  at  the  same  time,'' 
and  it  is  &e  well  settled  general  rule  that  a  demand,  to  be  the  subject 
matter  of  set-off,  must  be  mutual  between  all  tiie  parties  to  the 
action ;  that  is,  the  claim  must  be  due  to  and  from  the  same  parties 
and  in  the  same  capacity.*'  It  must  be  such  a  demand  as  that  the 
defendant,  in  his  own  name,  or  in  the  names  of  defendants  sued, 

59^,  14  S.  Ct  710,  38  V.  8.  (L.  ed.)  431;  De  Camp  t.  Thooucm,  159  N.  Y. 

565.  444,  64  N.  E.  11,  70  A.  8.  B.  570  and 

Notes:  47  A.  S.  R.  579;  9  L.R.A.  note;  Bunting  v.  Bicks,  22  N.  C.  130, 

108;  59  L.H.A.  390.  32  Am.  Deo.  699;  Henderson  v.  Lewis, 

16.  Hovev  V.  MorriU,  61  N.  H.  9,  9  Serg.  &  B.  (Pa.)  37<J,  11  Am.  Dee. 
60  Am.  Kep.  315;  Nims  v.  Bood,  11  733 ;  Christian  t.  UiUer,  3  Loigh  (Va.) 
Vt.  06,  34  Am.  Dec.  669.  76,  23  Am.  Deo.  251. 

Nole:  59  L.R.A.  389.  Notes:  10  A.  S.  B.  94;  129  A.  8.  B. 

17.  Collins  V.  Campbell,  97  Me.  23,  212;  10  L.R.A.  378. 

53  Ail.  837,  94  A.  S.  B.  458;  Rich  v.  19.  People  v.  CaKfomia  8a£e  De- 
Haves,  101  Me.  324,  64  Atl.  656,  115  posit,  etc,  Co.,  168  Cal.  241,  141  Pac. 
A.  S.  R.  321,  8  Ann.  Cas.  304;  StaUler  1181,  L.R.A.1915A  299;  Gregg  v. 
V.  First.  Nat.  Bank,  22  Mont.  190,  56  Jr.mes,  Breeae  (III.)  143,  12  Am.  Dec. 
Pac.  Ill,  74  A.  S.  R.  582.  151  and  note;  Smith  v.  Washington 

18.  Drennen  v.  Oilmore,  132  Ala.  Qaslig^t  Co.,  31  Md.  12, 100  Am.  Dec. 
246,  31  So.  00,  90  A.  S.  R.  902  and  49;  Ix)vell  v.  Nelson,  11  AUen  (Mass.) 
note;  Hayes  v.  Hayes,  2  Del.  Ch.  191,  101,  87  Am.  Dec.  706;  Balch  v.  Wil- 
73  Am,  Dec.  709;  Burton  v.  Willin,  6  son,  25  Minn.  299,  33  Am.  Rep.  467; 
Houst.  (Del.)  522,  22  A.  S.  R.  363;  Chandler  v.  Drew,  6  N.  H.  469,  26  Am. 
Nix  V.  Ellis.  118  Ga.  345,  45  S.  E.  404,  Dec.  704;  Hovey  v.  Morrill,  61  N.  H. 
98  A.  S.  R.  Ill;  Gre^  v.  James,  9,  60  Am.  Rep.  315;  Duncan  v.  Lyon, 
Breese  (111.)  143, 12  Am.  Dec.  151  and  3  Johns.  Ch.  (N.  Y.)  351,  8  Am.  Deo. 
note;  Priest  v.  Dodsworth,  235  111.  513;  Weston  t.  Barker,  12  Johns. 
613,  85  N.  E.  940,  14  Ann.  Cas.  340;  (N.  Y.)  276,  7  Am.  Dec.  319;  McDon- 
Porter  v.  Roseman,  165  Ind.  255,  74  N.  aid  v.  Neilson,  2  Cow.  (N.  Y.)  139,  14 
E.  1105,  112  A.  S.  R.  222,  6  Ann.  Cas.  Am.  Dec.  431;  Craig  v.  Henderson,  2 
718;  Collins  v.  Campbell,  97  Me.  23,  53  Pa.  St.  261,  44  Am.  Dec.  193;  Tagg  v. 
Atl.  837,  94  A.  S.  R.  458;  Annan  v.  Bowman,  108  Pa.  St.  273,  56  Am.  Rep. 
Houck,  4  Gill  (Md.)  325,  45  Am.  Dec.  204. 

133 ;  Smith  V.  Washington  Gaslight  Co.,  Notes:  44  Am.  Dee.  679;  59  Am. 

31  Md.  12,  100  Am.  Dec.  49;  Sargent  Dec.  430;  89  Am.  Dec.  484;  14  A.  S. 

V.  Southgate,  5  Pick.  (Mass.)  312,  16  R.  896;  47  A.  S.  R.  590. 

Am.  Dec.  409;  Caldwell  v.  Ryan,  210  And  see  infra,  par.  71  et  seq. 

Mo.  17,  108  S.  W.  533,  124  A.  8.  B.  And  see  Banks,  vol.  3,  p.  391;  Ex- 

717,  14  Ann.  Cas.  314;  Seott  v.  Wag-  KCDTDRa  and  Adkinistbatobs,  voL  11, 

goner,  48  Mont.  536,  139  Pac.  454,  p.  265;  Pabtnsbseip,  vol.  20,  p.  942 

L.R..A.1916C  491;  McDonald  v.  Neil-  et  seq. 

son,  2  Cow.  (N.  Y.)  139,  14  Am.  Dec. 
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without  bringing  in  the  name  of  a  stranger  to  the  suit  may  maintain 
an  action  of  debt  or  indebitatus  assumpsit  on  it,  against  the  party,  or 
all  the  parties  suing,  as  the  case  may  be.  Less  than  that  is  not 
mutuality.™  Another  test  is  that  the  indebtedness  for  which  the 
action  is  brought  must  be  such  that  if  the  plaintiff  were  sued  by  the 
defendant  on  the  set-off  claimed,  he  could  claim  his  cause  of  action 
in  that  suit  as  a  set-off.^  The  general  rule  is  based  on  the  well  known 
principle  that  a  cause  of  action  pleaded  aa  on  a  right  in  favor  of  two 
or  more  persons  jointly  is  not  sustained  by  proof  of  a  right  in  one 
of  them.'  The  statutes  of  some  states,  however,  provide  that  either 
party  can  plead  and  prove  a  set-off  or  counterclaim  of  a  proper  nature 
in  defense  of  the  liability  sought  to  be  enforced  by  the  ottier  party, 
and  it  shall  not  be  necessary  that  such  set-off  shall  exist  as  between  all 
parties  plaintiff  and  defendant  in  such  suit,  but  any  party  may  enforce 
hia  setroff  or  counterclaim  against  the  liiability  sought  to  be  enforced 
against  him.' 

63.  Real  and  ITominal  Parties. — Parfies  in  interest  and  not  mere 
nominal  parties  are  usually  regarded  by  the  courts  in  determining  the 
question  as  to  mutuality  of  demands,  and  in  equity,  or  at  law,  the 
nominal  difference  of  parties  plaintiff,  where  the  litigation  in  reality 
is  for  the  sole  use  and  benetit  of  a  party  not  named  in  the  complaint, 
but  whose  title  is  shown  to  be  absolute,  is  not  a  bar  which  prevents 
the  other  party  from  maintaining  his  claim  in  set-off  against  the  real 
party ;  *  and  it  has  been  held  that  set-off  can  be  made  only  against 
the  real  party  in  interest.*  If  an  action  is  brought  on  a  promissory 
note  transferred  to  the  plaintiff  but  in  which  he  has  no  beneficial 
interest,  the  defendant  may  maintain  a  counterclaim  against  the 
person  who  is  the  beneficial  owner  of  such  note.*  8o  also  it  is  always 

20.  Drennen  v.  Gilmore,  132  Ala.  B.  468;  Rich  v.  Hayes,  101  Me.  324, 

246,  31  So.  90,  00  A.  S.  B.  902  and  64  Atl.  656,  115  A.  S.  R.  321,  8  Ann. 

□ote.  Cas.  304;  Jump  v.  Leoo,  192  Mass. 

Notes:  12  Am.  Dec.  153;  10  L.R.A.  511,  78  N.  E.  532,  116  A.  S.  R.  265; 

378.  Nickeison  v.  Oilliam,  29  Mo.  456,  77 

1.  Caldwell  T.  Ryan,  210  Mo.  17,  Am.  Dec.  583;  Chandler  v.  Drew,  6  N. 
108  S.  W.  533,  124  A.  S.  R.  717,  14  H.  469,  26  Am.  Dee,  704;  Black  v. 
Ann.  Cas.  314;  Duncan  v.  Lyon,  3  Whitall,  9  N.  J.  Eq.  572,  69  Am. 
Johns.  Ch.  (N.  Y.)  351,  8  Am.  Dec  Dec  423;  RanJan  t.  Blaine  County 
513;  Nightingale  v.  Chafee,  11  R.  I.  Bank,  20  Okla.  68,  93  Pac.  636,  18 
609,  23  Am.  Rep.  631.  L.R.A.(N.S.)  612  and  note;  Moore  v. 

2.  Stewart  v.  Terwilliger,  177  Mich.  Tate,  87  Tenn,  725,  11  S.  W.  935,  10 
313,  143  N.  W.  17,  Ann.  Cas.  19150  A.  S.  R.  712;  Foot  v.  Ketchum,  15 
808;  Scott  T.  Waggoner,  48  Mont.  Vt.  268,  40  Am.  Dec  678;  Blake  v. 
536,  139  Pac  454,  L.R.A.  1916C  491.  Langdon,  19  Vt.  486,  47  Am.  Dec 

3.  McKay  v.  Hall,  30  Okla.  773, 120  701. 


4.  Burton  v.  Willin,  6  Houst.  (Del.)      5.  Ploumoy   v.   JeffersouTille,  17 
522,  22  A.  S.  R.  363;  Collins     Camp-  Ind.  169,  79  Am.  Dec.  468. 
beU,  97  Me.  23,  53  AtL  637,  04  A.  S.     «.  Jump  t.  Leon,  192  Mass.  5U,  78 


Pac.  1108,  39  L.R.A.(N.S.)  658. 


Note:  12  Am.  Dec.  155. 


860 


SET-OFF  AND  COUNTEBCLAIU 


24  B.  C.  L. 


admissible  in  an  action  by  or  against  a  trustee  to  plead  a  set-off  of 
money  due  to  or  from  the  cestui  que  trust.'  It  is  not  requisite  that 
the  name  of  the  real  party  in  interest  should  appear  in  the  record,  as 
Uiis  may  be  ahown  by  oitd  evidence,  and  when  established  a  seit^ff 
follows  with  the  same  effect  as  if  the  adverse  party  had  bean  disclosed 
by  the  recitals  in  the  record.^  Where,  after  a  defendant  has  been 
defaulted,  a  subsequent  attaching  creditor  is  allowed  to  defend,  it 
has  been  held  that  he  may  be  allowed  a  claim  of  ihe  defendant  against 
the  plaintiff  in  o&et  to  the  plaintiff's  claim,  where  there  ia  no  other 
claim  on  which  either  the  plaintiff  or  defendant  can  desire  to  ma^ 
appUcation  of  such  offset*  The  rule  tiiat  parties  in  interest,  and  not 
nominal  parties,  are  to  be  regarded  has  not,  however,  always  been 
adopted,  and  under  statutes  providing  that  in  case  of  set-off,  the 
defendant  shall  have  judgment  for  the  excess  of  his  demand  over  the 
plaintiff's,  it  has  been  held  that  only  the  parties  to  the  record  should 
be  considered,  for  otherwise  a  nominal  party  might  get  a  judgment 
for  a  debt  which  he  did  not  own.^** 

64.  Demands  in  Favor  of  and  against  Third  Persons.— Generally 
no  counterclaim  or  set-off  will  be  allowed  which  requires  the  bringing 
in  of  other  parties,^^  and  therefore  a.  defendant  cannot  use  as  a  set- 
off or  counterclaim  a  demand  against  the  plaintiff  in  favor  of  a  third 
person.'*  So  a  debt  from  a  plaintiff  to  a  co-obligor,  not  summoned, 
is  not  available  as  a  set-off  against  a  plaintiff's  demand  against  the 
co-obligor  who  is  summoned.**  But  if  a  person  is  sued  solely  by  the 
plaintiff  for  a  joint  debt  due  from  himself  and  another,  he  may  be 
allowed  to  set  off  a  debt  due  to  tJiem  jointly  from  the  plaintiff.**  A 
defendant  cannot  use  a  demand  in  his  favor  and  against  a  third 
person,*'  nor  can  he  plead  as  a  set-off  a  claim  in  favor  of  himself 
and  a  third  person  who  is  not  a  party  to  the  action.**   Likewise  a 

N.  E.  632,  116  A.  S.  R.  265;  Chandler  455,  36  Am.  Rep.  820. 

T.  Drew,  6  N.  H.  469,  26  Am.  Dec  704.  Note:  12  Am.  Dec.  157. 

7.  Nickeraon  t.  Gilliam,  29  Mo.  456,  13.  Henderson  v.  Lewis,  9  Seig.  At 
77  Am.  Dec.  583;  Wolf  v.  Beales,  6  R.  (Pa.)  379,  11  Am.  Dec.  733. 
Serg.  &  B.  (Pa.)  242,  9  Am.  Dec.  425.  Note:  12  Am.  Dec.  157. 

8.  Ricb  T.  Hayes,  101  Me.  324,  64  14.  Collins  t.  CampbeU,  97  Me.  23, 
Atl.  656,  125  A.  S.  R.  321,  8  Ann.  Caa.  53  Atl.  837,  94  A.  S.  R.  45S. 

304;  Jump  T.  Leon,  192  Mass.  511,  78  15.  Jamison  v.  Brady,  6  Sere,  ft  R. 

N.  E.  532,  116  A.  S.  R.  265.  (Pa.)  466,  9  Am.  Dee.  460. 

9.  Woodbury  v.  Woodbury,  47  N.  16.  Corwin  v.  Ward,  35  Cal.  195,  95 
H.  11,  90  Am.  Dec.  555.  Am.  Dec.  93;  Richardson  t.  St.  Joseph 

10.  Note:  12  Am.  Dec.  155.  Iron  Co.,  5  Blackf.  (Ind.)  146,  33  Am. 

11.  Note:  12  Am.  Dec.  154.    And  Dec.  460;  Milbum  v.  Guyther,  8  Gill 


12.  Gormley  t.  Bunyan,  138  U.  S.  Blake  v.  Langdon,  19  Tt.  485,  47  Am. 

623,  11  S.  Ct.  463,  34  U.  S.  (L.  ed.)  Dec.  701. 

1086;  Henderson  t.  Lewis,  9  Serg.  &  Notes:  12  Am.  Dec.  153;  50  Am. 

R.  (Pa.)  379,  11  Am.  Dec.  733;  Balti-  Dee.  665;  10  A.  S.  B.  94. 
more,  etc.,  R.  Cq.  t.  Bitner,  15  W.  Ya. 


see  supra,  par.  62. 


(Md.)  92,  50  Am.  Dee.  681  and  note; 


860 


Digitized  by 


24  B.  C.  L. 


SET-OFF  AKD  GOUNTEBGLAIM 


defendant  cannot  set  off  a  claim  due  againat  the  plaintiff  and  a  third 
penon.^^   A  demand  against  a  plaintiff's  husband,  who  is  not  a 

party  to  the  action,  cannot  be  set  off.^^  Thus  the  distributive  share 
of  a  wife  in  her  father's  estate  is  a  chose  in  action  to  which  she  is 
entitled,  unaffected  by  the  debts  of  her  husband,  unless  prior  to  his 
death  he  has  reduced  the  same  to  his  possession.*'  And  even  where 
tile  husband  is  a  nominal  party,  as  in  a  suit  by  a  husband  and  wife 
for  the  wife's  legacy,  the  defendant  will  not  be  permitted  to  set  off 
debts  dae  from  the  husband.'**  According  to  the  doctrine  obtaining 
in  some  states  a  defendant  individually  sued  may  set  off  a  debt  owing 
to  himself  and  other  persons  jointly,  if  those  other  persons  consent 
thereto.*  In  a  suit  by  a  subcontractor  to  enforce  a  lien  against  the 
owner  of  a  building,  the  owner  may  offset  any  actual  damages  which 
he  has  Unstained,  caused  by  the  contractor's  failure  to  complete  the 
bmlding  in  time,  provided  the  damages  are  such  as  may  be  said  to 
have  been  in  the  contemplation  of  the  parties  when  the  contract  was 
made.'  Damages  to  goods  on  any  part  of  a  line  of  transportation^ 
which  is  composed  of  the  line  of  several  carriers,  who,  by  their  com- 
mon agent,  agree  to  transport  the  goods  over  the  whole  line  at  a 
specified  frei^tage,  which  is  to  be  divided  among  the  sev^al  carriers 
in  stipulated  proportions,  may  be  set  off  in  an  action  by  one  curier 
for  the  whole  freightage.* 

65.  Demands  of  Surety  against  Creditor. — ^The  right  of  equitable 
ofibet  does  not  exist  in  favor  of  a  surety  as  to  his  individual  claim, 
where  the  creditor  is  insolvent,  but  the  principal  is  solvent,*  nor  where 
the  primary  obligor,  although  insolvent,  has  indemnified  the  surety 
secondarily  liable,*  nor  where  the  surety  has  been  satisfied.*  So 
a  surety  on  a  note  payable  to  a  bank  cannot,  upon  the  bank's  becom- 
ing insolvent,  set  off  his  deposit  account  upon  the  note,  if  the  principal 
remains  solvent  and  no  proceedings  have  been  taken  against  the 


IB.  Jamison  t.  Brady,  6  Serg.  &  B.  4.  Davis  v.  Indostrial  1S£g,  Co.,  114 
(Pa.)  466,  9  Am.  Dec.  460;  Floiy  t.  N.  C.  321, 19  S.  E.  371, 23  L.R.A.  322; 
Beoker,  2  Pa.  St.  470,  46  Am.  Dec  Euaffle  v.  SnosEvUle  Banking,  etc.,  Co., 


IB.  Flory  v.  Becker,  2  Pa.  St.  470,  son  v.  ThomasBon,  112  Ya.  326,  71  S. 

45  Am.  Dec.  610.  £.  536,  Ann.  Cas.  1913A  1301. 

SO.  Black  V.  WbitaU,  9  K.  J.  £q.  Note:  2  Ann.  Cas.  601. 

572,  69  Am.  Dec  423.  6.  Davis  v.  Industrial  Mfg.  Co.,  114 

1.  Note:  12  Am.  Dec.  156.  N.  C.  321, 19  S.  E.  371, 23  L.R.A.  322; 

S.  Fossett  T.  Book  Island  Lumber,  Enaffle  v.  Enozville  Banking,  etc.,  Co., 

etc.,  Co.,  76  Kan.  428,  92  Pac.  833,  14  128  Tenn,  181,  159  S.  W.  838,  60 

L.BjL(N.S.)  918.    Qenerally  as  to  L.R.A.(N.S.)  167. 

eountei^aim  and  set-<^  in  actions  6.  Knaffle  t.   Eoozville  Banking, 

to  oifofoe  mechanics'  liens,  see  Ms-  etc.,  Co.,  130  Tenn.  336, 170  S.  W.  476. 

OHUTics'  Liens,  vol.  18,  p.  98L  LJt.A.101&D  402. 
3.  Fitchburs:,  etc.,  R.  Go.  v.  Honna, 


17.  Note:  12  Am.  Deo.  154. 


610. 


Note:  14  A.  S.  B.  896. 


128  Tenn.  181,  169  S.  W.  838,  50 
L.R.A.(N.S.)  167  and  note;  Edmond- 
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surety.'  But  if  the  real  debtor  is  unable  to  pay,  and  the  creditor  is 
compelled  to  resort  to  the  surety  or  indoraer,  who  is  eventually  to  be 
the  loser,  he  has  the  equitable  right  to  o£fsei  demands  against  the 
creditor.  This  condition  creates  an  equity,  for  it  is  unconscionable 
that  the  plaintiff  should  insist  that  the  defendant  pay  him,  and  then 
leave  the  defendant  powerless  because  of  the  plaintiff's  insolvency  to 
enforce  his  claim  against  the  plaintiff  * 

66.  Right  of  Surety  to  Set  Off  Demands  in  Favor  of  Principal. — 
lliough  there  are  decisions  to  the  contrary,  it  is  generally  held  that, 
in  the  absence  of  statutory  permission,  a  surety  when  sued  separately 
on  his  obligation  cannot  avail  hiniself  of  an  independent  cause  of 
action  existing  in  favor  of  his  principal  against  the  plaintiff  as  a 
defense  or  counterclaim.  It  is  for  the  principal  to  determine  what 
use  he  will  make  thereof,  and  the  surety  has  no  control  over  him  in 
this  respect.*  So  a  surety,  when  sued  alone,  cannot  avail  himself  of 
a  breach  of  warranty  in  the  principal  contract  for  which  his  obligation 
was  given,  as  such  a  defense  is  personal  to  the  principal."  And,  for 
the  same  reason,  the  surety  cannot  avail  himself  of  a  cause  of  action 
for  damages  for  breach  of  the  contract  for  which  he  is  surety,  which 
may  be  possessed  by  his  principal.'^  But  it  has  been  held  that  with 
the  consent  of  his  principal  the  surety  may  recoup  any  damages  which 
the  principal  could  have  recouped  had  he  been  sued;  and  this  right 
is  secured  to  the  surety  by  some  statutes  when  such  defense  is  made 
with  the  consent  of  his  principal. Exceptions  to  the  rule  are,  how- 
ever, sometimes  made  for  the  enforcement  of  certain  equities  existing 
in  favor  of  a  surety  and  which  would  otherwise  be  irremediable.  Thus, 
where  the  principal  is  insolvent  and  has  a  valid  claim  against  the 


7.  Knaffie  v.  Knozville  Banking,  note;  Oillespie  t.  Torrance,  25  N.  Y. 
etc,  Co.,  128  Tenn.  181,  169  S.  W.  306,  82  Am.  Dec.  355  and  note;  El- 
838,  50  L.R.A.(N.S.)  167.  Uott  v.  Brady,  192  N.  Y.  221,  85  N. 

8.  Yardley  v.  Clothier,  51  Fed.  506,  E.  69,  127  A.  S.  R.  898,  18  L.R.A. 
3  U.  S.  App.  207,  2  C.  C.  A.  349,  17  fN.S.)  600;  Baltimore,  etc.,  R.  Co.  v. 
L.R.A.  462;  Matter  of  Middle  District  Bitner,  16  W.  Va.  466,  36  Am.  Rep. 
Bank,  1  Paige  (N.  Y.)  585,  19  Am.  820. 

Dec.  452;  Davis  v.  Industrial  Mfg.  Co.,     Notes:  40  Am.  Dec.  327;  18  L.E.A. 

114  N.  C.  321, 19  S.  E.  371,  23  L.R.A.  (N.S.)    600-602  ;    43  L.R.A.(N.S.) 

322;  Clark  v.  Sullivan,  2  N.  D.  103,  49  977. 

N.  W.  416,  13  L.R.A.  233;  Knaffle  v.     And  see  PBiNon*AL  and  ScRrrr. 

Knoxville    Banking,    etc.,    Co.,    128  vol.  21,  p.  1079  et  seq. 
Tenn.  181,  159  S.  W.  838,  50  L.R.A.      10.  Stockton    Sav.,    etc.,    Soc.  v. 

(N.S.)  167  and  note;  Edmondaon  v.  Qiddings,  96  Cal.  84,  30  Pac.  1016,  31 

Thomasson,  112  Va.  326,  71  8.  E.  536,  A.  S.  R.  181,  21  L.R.A.  406  and  note; 

Ann.  Gas.  1913A  1301.  Gillespie  v.  Torrance,  25  N.  T.  806, 

Note:  Ann.  Cas.  1913A  1303.  82  Am.  Dec.  355. 
And  see  Pbincipal  AND  Sdhett,  vol.     Note:  18  L.R.A.(N.S.)  601,  602. 
21,  p.  1078.  11.  Note:  18  L.R.A.(N.S.)  602. 

g.  Graham  v.  Middleby,  213  Mass.     12.  Note:  Ann.  Cas.  1914A  386. 
437,  100  N.  E.  750,  Ann.  Gas.  1914A     13.  Notes:  18  L.RA.(N.S.)  601; 


384  and  note,  43  L.R.A.(N.S.)  977  and 


43  L.ILA.(N.8.)  979. 
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plainti£Ff  the  surety  can  maintain  a  bill  in  equity  to  set  off  the  claim 
against  the  plaintiff's  claim.'*  So  nonresidence  on  the  part  of  Uie 
creditor  may  furnish  sufficient  equity  to  permit  a  surety  to  set  off  a 
claim  in  favor  of  his  principal.*'  Where  a  principal  and  surety  are 
sued  jointly,  it  is  generally  held  that  the  former  may  avail  himself 
of  an  independent  cause  of  action  in  favor  of  his  principal  as  a  set- 
off,'* especially  if  the  latter  is  insolvent." 

67.  Right  of  Debtor  to  Set  Off  Demand  against  Agent  in  Action  by 
Principal. — ^The  principle  is  too  well  settled  to  be  questioned  that 
*vhere  a  contract  not  undbr  seal  is  made  with  an  agent  in  his  own 
lame,  for  an  undisclosed  principal,  either  the  agent  or  the  principal 
may  sue  upon  it.  But  in  respect  to  that  general  doctrine  the  gen^l 
rule  is  equally  well  settled  that  if  the  principal  sues  upon  a  contract 
thus  made  with  his  agent  in  the  name  of  the  latter,  the  defendant 
ia  entitled  to  be  placed  in  the  same  position  at  the  time  of  the  dis- 
closure of  the  principal  as  if  the  agent  hful  been  the  real  contracting 
party.''  Accordingly  the  general  rule  as  applied  to  set-off  is  that 
where  an  agent  or  factor  has  the  property  of  his  principal  in  his 
possession  or  is  given  the  means  by  which  third  persons  can  be  led  to 
believe  that  the  property  is  his  own,  a  person  who  deals  with  the 
agent  believing  that  he  is  acting  in  his  own  behalf,  and  having  no 
notice  of  the  agency  and  not  chargeable  with  notice  of  it,  may  set  off 
any  claim  which  be  may  have  against  the  agent  when  sued  by  the 
undisclosed  principal  on  a  contract  made  with  the  agent.'*  This  rule 
applies  not  only  to  the  sale  of  goods,  but  as  well  to  other  contracts 
where  the  agent  is  authorized  to  collect  money  for  his  undisclosed  prin- 
cipal.**  The  reason  assigned  as  the  baaia  of  this  rule  is  that  the 


14.  Glaric  V.  SaUivan,  2  N.  D.  103,  464,  U5  A.  S.  R.  83,  8  Aon.  Cas.  552^ 
49  N.  W.  416,  13  L.RA.  233;  Arm-  Miller  v.  Lea,  35  Md.  396,  6  Am. 
strong  V.  Warner,  49  Ohio  St.  376,  31  Rep.  417;  Chandler  v.  Drew,  6  N.  H. 
N.  E.  877,  17  L.R.A.  466.  469,  26  Am.  Dec.  704:  Bemshouse  v. 

Notee:  47  A.  S.  R.  692;  13  L.R.A.  Abbott,  45  N.  J.  L.  531,  46  Am.  Rep. 
233;  43  L.R.A.(N.S.)  978-979;  Ann.  789;  Trafford  v.  Hall,  7  R.  L  104,  82 
Caa.  1914A  387.  An).  Dec  589;  Dixon  Livery  Co.  v. 

And  Bee  Piuhcu>ai.  and  SuRBnr,  Kane,  117  Va.  656,  86  S.  E.  106, 
vol.  21,  p.  1080.  L.R.A.1916A  1211  and  note;  Steven- 

16.  Becker  v.  Northway,  44  Minn,  son  v.  Kyle,  42  W.  Va.  229,  24  S.  E. 
61,  46  N.  W.  210,  20  A.  S.  R.  543.      886,  57  A.  S.  R.  854. 

Note:  18  L.RA.(N.S.)  602.  Notes;  55  A.  S.  R.  922;  28  L.R.A 

16.  Notes:   18  L.R.A(N.S.)    600;  (N.S.)  229,  230. 

43  L.R.A.(N.S.)  977,  978j  2  Ann.  Caa.  20.  Prazier  v.  Poindexter,  78  Ark. 
601.  241,  95  S.  W.  464,  115  A.  S.  R.  33,  8 

17.  Becker  v.  Northway,  44  Minn.  Ann.  Cas.  552;  Ruiz  v.  Norton,  4 
61,  46  N.  W.  210,  20  A  S.  R.  543.      Cal.  355,  60  Am.  Dec.  618;  Tatt  v. 

18.  Note:  55  A.  S.  R.  921,  923.       Brown,  5  Litt.  (Ky.)  1,  15  Am.  Dec. 

19.  Qardner  v.  Allen,  6  Ala.  187,  33;  Traub  v.  Milliken,  57  He.  63,  2 
41  Am.  Dec.  45  and  note;  Frazier  v.  Am.  Rep.  14;  Kelley  v.  Munson,  7 
Poindexter,  78  Ark.  241,  95  S.  W.  Mass.  319,  6  Am.  Dec.  47;  Lime  Rock 
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principal,  hy  permitting  the  agent  to  contract  in  his  own  name  without 
disclosing  tiie  agen(^,  has  enabled  him  to  perpetrate  a  fraud  upon 
third  persons,  and  thus  the  doctrine  a|>pUe8  that  where  one  of  two 
innocent  peiscms  must  suffer  from  the  fraud  of  a  third  person,  the 
loss  should  fall  upon  the  person  whose  act  or  negligence  enabled  the 
fraud  to  be  committed.'  But  if  the  party  who  dealt  with  the  agent, 
acting  in  his  own  neune,  knew  or  had  reason  to  believe  that  he  was 
dealing  with  one  who  was  an  t^nt  for  some  third  person,  he  cannot 
successfully  plead  such  defense  or  selroff,'  although  he  does  not  know 
who  the  principal  is.'  Nor  does  the  rule  obtain  where  there  are  cir- 
cumstances from  which  the  third  peraon  might  reasonably  be  expected 
to  know  that  he  is  dealing  with  one  who  is  acting  in  the  capacity  of 
an  agent.*  He  must,  in  order  to  be  protected,  be  innocent  of  any 
knowledge  or  of  facts  and  circumstances  which  would  put  a  reasonably 
prudent  person  on  inquiry  that  he  was  deaUng  with  an  agent.'  This 
is  well  illustrated  in  the  case  of  a  commission  merchant  or  factor  who 
stands  in  an  equivocal  position,  and  it  is  known  by  a  person  buying 
from  him  that  he  sometimes  sells  as  the  agent  of  a  third  person  and 
sometimes  on  his  own  account.  Knowledge  that  a  commission  mer- 
chant transacts  business  in  this  way  may  be  and  usually  is  sufficient 
to  prevent  a  buyer  from  availing  himself  of  a  set-off  in  his  favor  and 
against  the  commission  merchuit*  According  to  some  authorities, 
set-off  cannot  be  taken  advantage  of  by  a  person  sued  by  the  undis- 
closed principal  if  he  learns  of  the  agency  before  the  goods,  which 
are  the  subject  of  the  contract,  have  all  been  delivered  and  some  part 
of  them  paid  for.'  Brokers  do  not  come  within  the  rule  idlowing  a 
set-off  against  agents  and  factors  in  favor  of  those  who  have  dealt 
with  them  in  ignorance  of  their  character.  The  reason  on  which  the 
courts  place  this  exception  is  that  brokers  do  not  ordinarily  have  pos- 
session of  the  goods  which  tliey  sell,  and  hence  have  not  the  same 

Bank  v.  Plimpton,  17  Pick.  (Mass.)  Md.  396,  6  Am.  Rep.  417;  Stewart  v. 

159,  28  Am.  Dec.  286;  Baxter   t.  Woodward,  60  Vt.  78,  28  Am.  Rep. 

Sherman,  73  Minn.  434,  76  N.  W.  488. 

211,  72  A.  S.  R.  631;  Girard  v.  Notes:  55  A.  S.  R.  922;  LJE.A 

Taggart,  5  Seig.  &  R.  (Pa.)  19,  9  Am.  1916A  1213. 

Dec  327;  Belfield  v.  National  Supply  3.  Frazier  v.  Poindexter,  78  Ark. 

Co.,  189  Pa.  St.  189,  42  At].  131,  69  241,  95  S.  W.  464,  115  A.  B.  R.  33, 

A.  S.  B.  799.  8  Ann.  Cas.  552  and  note. 

Notes:  55  A.  S.  R.  922;  28  L.B.A.  4.  Note:  8  Ann.  Cas.  565. 

(N.S.)  228,  230.  5.  Frazier  v.  Poindexter,   78  Ark. 

And  see  Principal  and  Agent,  vol.  241,  95  S.  W.  464,  115  A.  S.  R.  33, 

21,  p.  901  et  seq.  8  Ann.  Cas.  552. 

1.  Note:  8  Ann.  Cas.  555.  6.  Miller  v.  Lea,  35  Md.  306,  6  Am. 

2.  Frazier  v.  Poindexter,  78  Ark.  Rep.  417. 

241,  95  S.  W.  464,  115  A.  S.  R.  33,  8  Notes:  55  A.  S.  R.  921;  8  Ann. 

Ann.  Cas.  552  and  note;  Braden  v.  Cas.  555. 

Louisiana  SUte  Ins.  Co.,  1  La.  220,  7.  Notes:   28    L.R.A.(N.S.)  229, 

20  Am.  Dec.  277;  Miller  t.  Lea^  35  230  ;  8  Ann.  Cas.  555. 
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capacity  to  mislead  third  persons.*  And  the  same  principle  bas 
been  applied  to  an  agent  who  is  not  a  broker,  where  he  does  not  have 
poes^ion  of  the  goods  or  other  indicia  of  ownership.* 

68.  Right  of  GamishM  to  Set  Off  Donand  against  Principal  Debt- 
or.— ^Where  a  garnishee  or  trustee  is  charged  as  a  debtor,  it  is  very 
obvious  that,  as  he  is  a  mere  third  party,  called  in  to  pay  his  debt  in 
a  manner  different  from  that  in  which  he  was  bound  to  pay  it,  and 
in  which  his  own  rights  are  not  drawn  into  controverey,  he  ought  not 
to  be  placed  in  a  worse  situation  than  he  would  be  if  he  were  called 
to  make  the  settlement  with  his  creditor.  The  balance  only,  after  all 
just  allowances,  is  the  sura  for  which  he  ought  to  be  held.  He  is 
therefore  entitled  to  retain  or  to  set  off  against  the  debt  which  he 
may  owe  the  principal  defendant  any  demand  which  he  might  sot 
off,  or  of  which  he  might  avail  himself  by  any  of  the  modes  allowed, 
either  by  the  common  or  statute  law,  if  the  action  were  brought  by 
the  defendant  himself,  or  if  the  proceedings  were  wholly  between  the 
trustee  and  thti  principal  defendant.'^ 

69.  Indebtedness  of  Heir,  etc,  as  Set-ofE  against  Share  of  Estate. — 
The  right  to  charge  an  inheritance  or  distributive  share  with  the 
indebtedness  of  the  heir  or  distributee  to  the  estate  is  discussed  at 
length  elsewliere  in  this  work,*^  as  is  the  right  to  charge  legacies  or 
devises  with  the  indebtedness  of  the  legatee  or  devisee." 

70.  Equitable  Set-off. — Although  as  a  general  rule,  equity,  follow- 
ing the  law,  will  not  allow  a  set-ofif  of  debts  accruing  in  different 
rights,**  it  ia  well  settled  that  a  court  of  equity  will  take  cognizance 
of  cross  claims  between  litigants,  though  wanting  in  mutuality,  and 
set  off  one  against  the  other  whenever  it  becomes  necessary  to  effect  a 
clear  equity  or  prevent  irremediable  injustice.**   So  in  an  action  by 

8.  Chandler  v.  Drew,  6  N.  H.  469,  IS.  Robbins  v.  UeKuight,  5  N.  J. 
26  Am.  Dec.  704;  Benuhonse  v.  Ab-  Eq.  642,  45  Am.  Dec.  406. 

bott,  45  N.  J.  L.  531,  46  Am.  Rep.  Note:  47  A.  S.  R.  579. 

789.  14,  Scott  V.  Armstrong,  146  U.  S. 

Note:  8  Ann.  Cas.  555.  499,  13  S.  Ct.  148,  36  U.  S.  {L.  ed.) 

9.  Bemshonse  v.  Abbott,  45  N.  J.  1059;  Hnbley  Mfg.,  etc.,  Co.  v.  Ives, 
h.  531.  46  Am.  Rep.  789.  81  Conn.  244,  70  Atl.  615,  129  A  ». 

Note:  8  Ann.  Cas.  655.  R.  209;  Porter  v.  Roseman,  165  Ind. 

10.  Schcder  v.  Israel,  120  n.  S.  506,  255,  74  N.  E.  1105,  112  A.  S.  R.  222, 
7  S.  Ct  648,  30  V.  S.  (L.  ed.)  707;  6  Ann.  Cas.  718;  MerriU  v.  Cape 
J.  J.  Smith  Lumber  Co.  t.  Scott  Ann  Granite  Co.,  161  Mass.  212,  36 
County  Garbage  Reducing,  etc.,  Co.,  N.  E.  797,  23  L.R.A.  313;  Claik  v. 
149  la.  272,  128  N.  W.  389,  30  L.R.A.  Sullivan,  2  N.  D.  103,  49  N.  W.  416, 
(N.S.)  1184;  Hibbard  v.  Clark,  56  N.  13  L.B.A.  233;  Enter  v.  Quesse,  30  S. 
H.  155,  22  Am.  Hep.  432.  And  see  C.  126,  8  S.  E.  796,  14  A.  S.  B.  891; 
Oabnisuhent,  vol.  12,  p.  830  ot  seq.  Foot  v.  Ketehom,  15  Vt  258,  40  Am. 

11.  See  Descent  and  Distbibu-  Dee.  678;  Bldce  v.  Langdon,  19  Tt. 
TiON,  vol.  9,  p.  107  et  seq.  485,  47  Am.  Deo.  701  and  note. 

IS.  See  Executors  and  Adminib-     Notes:  47  A.  S.  B.  690;  4  I11B.A. 
^SATOBS,  vol.  11,  p.  245  et  seq.  858. 
B.  C.  L.  Vol.  XXIV.— 55.  866 
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a  nonresident  against  a  resident,  a  court  of  equity  may  permit  the 
defendant  to  set  off  a  claim  against  the  plaintiff  in  order  to  prevent 
irremediable  injustice,  though  there  is  no  such  mutuality  between 
the  two  claims  as  is  required  by  the  statute  regulating  the  right  of 
setoff." 

Joint  and  Separate  Glaima  and  Liabilities 

71.  In  General. — ^By  the  acts  of  Parliament  the  right  of  set-off  was 
limited  to  demands  due  in  the  same  right  from  all  the  plaintiffs  to 
all  the  defendants.  This  is  one  of  the  most  prominent  and  distinct 
features  in  all  of  the  acts  of  ParUament  upon  the  subject,  and  it  is 
one  which  appears  to  hove  been  introduced  into  the  statutes  of  set-off 
of  a  majority  of  the  states  of  the  United  States;  and  in  such  states 
there  can  be  no  doubt  that  a  demand  not  due  from  all  the  plain- 
tiffs to  all  the  defendants  cannot  be  admitted  as  set-off,  because  it 
is  not  within  the  provisions  of  law  allowing  such  -  defense  to  be 
made.^'  So  if  there  are  several  plaintiffs  the  demands  must  be 
against  them  all  jointly.'*  Accordingly  where  a  plaintiff  has  con- 
verted the  defendant's  property  jointly  with  another,  the  implied 
promise  growing  out  of  the  conversion  is  a  joint  promise  of  both  tort- 
feasors, and  therefore  the  defendant's  counterclaim  founded  on  the 
conversion,  being  based  upon  an  implied  conti'act  which  is  a  joint 
cause  of  action,  cannot  be  maintained  in  an  action  to  which  such 
other  person  is  not  a  party.''  However,  where  a  number  of  persons 
sue  jointly,  but  where  each  must  recover  a  distinct  and  definite  part 
of  the  judgment,  it  has  been  held  tliat  the  defendant  may  plead 
individual  set-offs  against  the  amount  of  each  plaintiff's  demand.™ 
Under  statutes  which  permit  the  use  of  a  demand  as  a  set-off  which 
does  not  exist  between  all  the  parties  plaintiff  and  defendant,  a  set-off 
may  be  pleaded  by  a  defendant  which  is  enforceable  as  against  a  part 
of  the  plaintiffs  only.* 

72.  Demands  in  Favor  of  Part  of  Defendants. — It  is  established  in 
most  of  the  states  that  in  a  suit  against  two  or  more  persons  on  a 

15.  Porter  t.  Roaeman,  166  Ind.     Note :  47  A.  S.  R.  590. 

355,  74  N.  E.  1105,  6  Ann.  Cas.  718.  18.  Collins  v.  Campbell,  97  Me.  23, 

And  see  supra,  par.  14.  53  Atl.  837,  94  A.  8.  R.  458;  Braddy 

16.  Wilson  V.  Exchange  Bank,  122  v.  Elliott,  146  N.  C.  578,  00  S.  E 
Ga.  495,  50  S.  E.  357,  2  Ann.  Cas.  507,  125  A.  S.  R.  523,  16  L.B.A. 
597,  69  L.R.A.  97.  (N.8.)  1121. 

17.  Drennen  t.  Oilmore,  132  Ala.  Note:  12  Am.  Dee.  155. 

246,  31  So.  90,  90  A.  S.  B.  902  and  19.  Toung  t.  Black,  7  Crancfa  566, 

note;  Wilson  t.  Exchange  Bank,  122  3  U.  S.  (L.  ed.)  440. 

Oa.  495,  60  S.  E.  357,  2  Ann.  Caa.  Note:  8  Ann.  Caa.  739. 

697,  69  L.R.A.  97;  Stewart  v.  TerwU-  20.  Note:  12  Am.  Dec.  157. 

liger,  177  Mich.  313,  143  N.  W.  17,  1.  McKay  v.  Hall,  30  Okla.  773, 

Ann.  Cas.  1916C  808.  120  Pae.  1108,  39  L.R.A.(N.S.)  658. 
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joint  obligation]  set-off  is  not  available  to  less  than  the  entire  number 
of  defendants.'  The  reason  of  this  rule  is  plain.  A  joint  obligation 
is  indiviedble.  Each  one  of  the  obligors  is  bound  to  same  extent 
and  in  the  same  manner  as  all  the  others.  A  separate  judgment 
against  less  than  the  entire  number  would  be  impossible ;  and  in  tiiis 
very  fact  of  indivisibility  lies  the  security  to  the  obligee  of  accepting 
a  joint  obligation.'  But  though  contrary  to  the  English  rule,  it  is 
quite  generally  held  in  the  United  States  that  where  two  or  more  de- 
fendants are  joined  in  an  action  to  which  they  are  severally  liable, 
and  in  which  a  separate  judgment  may  be  taken  against  them,  a  cross 
demand  in  favor  of  any  one  of  the  defendants  against  the  plaintiff 
comes  within  a  fair  construction  of  the  requirement  of  mutuality, 
and  may  be  asserted.*  This  is  put  on  the  ground  that  in  reality 
there  is  a  distinct  action  against  each  defendant  in  such  a  case  for 
the  whole  debt,  to  whiidi  he  may  separately  plead  payment  or  tender 
out  of  his  own  money ;  and  that  a  plea  of  set-off  rests  upon  the  same 
principle.*  This  rule  has  been  made  statutory  in  a  number  of  stat^.* 
Though  the  demand  was  originally  joint,  if  it  afterwards  becomes 
separate,  as  in  an  action  by  a  surviving  partner,  a  separate  debt  due 
from  him  is  a  good  setKjff.'  And  if  the  plaintiff  has  treated  an  obli- 
gation as  due  from  him  to  all  the  defendcuits  he  is  estopped  to  allege 
that  it  is  an  obligation  due  to  one  only.*  In  several  jurisdictions  it 
is  held  that  one  of  the  makers  of  a  joint  obligation  may  set  off  a  debt 
due  from  the  obligee  to  him  individually,'  and  in  some  jurisdictions 

2.  Wilson  T.  Exchange  Bank,  122  Ga.  496,  60  S.  E.  357,  2  Ann.  Gas. 
Oa.  496,  60  8.  E.  357,  2  Ann.  Cas.  597  597,  60  L.B.A  97;  Stewart  v.  Coulter^ 
and  note,  69  L.RA.  97;  Priwt  v.  12  Serg.  &  R.  (Pa.)  252,  14  Am.  Dec. 
Bodsworth,  235  III.  613,  85  K.  E.  040,  680. 

14  Ann.  Cas.  340;  Collins  v.  Camp-  Notes:  11  Am.  Dee.  737;  12  Am. 
bell,  97  He.  23,  53  Atl.  837,  04  A.  S.  Dee.  156. 
B.  458;  HUburn  v.  Guyther,  8  GiU  6.  Note:  12  Am.  Dee.  156. 
(Ud.)  02,  50  Am.  Dee.  681;  Olden-  6.  MacDowall  v.  Maeaire,  36  Cal. 
burg  v.  Doisey,  102  Hd.  172,  62  AtL  274,  95  Am.  Dec.  08;  Folsom  y.  Carle, 
576,  5  Ann.  Cas.  841;  Chandler  v.  6  Minn.  420,  80  Am.  Dec.  456;  Scott 
Drew,  6  N.  H.  469,  26  Am.  Dee.  704;  t.  Waggoner,  48  Mont  536,  139  Pac. 
Graves  v.  Woodbury,  4  HUl  (N.  T.)  454,  L.R.Aigi6C  491;  Raymond  v. 
569,  40  Am.  Dee.  296;  Clark  v.  Sulli-  Green,  12  Neb.  215,  10  N.  W.  709,  41 
van,  2  N.  D.  103,  49  N.  W.  416,  13  Am.  Bep.  763;  Clark  v.  SuliivaB,  2  N. 
Ii.R.A.  233;  Henderson  v.  Lewis,  9  D.  103,  49  N.  W.  416,  13  L.R.A  233; 
Bog.  A  R,  (Pa.)  379,  11  Am.  Dee.  Bradley  t.  Earle,  22  K.  D.  ISO,  132  N. 
733;  Dart  v.  Sherwood,  7  Wis.  623,  W.  660,  Ann.  Cas.  1914A  1181,  42 
76  Am.  Dec.  228.  L.R.A.(N.8.)  575. 

Notes:  12  Am.  Deo.  156;  47  A.  S.  R.  7.  Pitcher  Patrick,  Minor  (Ala.) 
590.  321^  12  Am.  Dec.  54.   And  see  infin^ 

3.  Wilson  T.  Exchange  Bank,  122  par.  74. 

Ga.  495,  50  S.  E.  367, 2  Ann.  Cas.  507.  8.  Drew  v.  Edmunds,  60  Vt  401, 16 
69  L3A.  97.  AtL  100,  6  A.  S.  R.  122. 

Note:  12  Am.  Dec.  156.  9.  Pitcher  v.  Patrick,  Minor  (Ala.) 

4.  Wilson  T.  Exehange  Bank,  122  321, 12  Am.  Dec.  54;  McKay  t.  Hall, 
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all  distinctions  between  joint  and  several  obligations  have  bee^i  abro- 
gated by  statute."  It  seems  that  in  absence  of  any  statute  iequir> 
ing  it,  a  claim  to  recoup  need  not  exist  solely  in  favor  of  the  defendant 
and  against  the  plaintiff  to  the  action,  since  it  goes  merely  to  the  abate- 
ment of  the  plaintiff's  recovery,  and  does  not  call  for  a  judgment  for 
any  balance  against  him.**^ 

73.  Right  of  Principal  to  Set  Off  Individual  Demand  When  Sued 
Jointly. — Cases  of  principal  and  surety  furnish  an  important  excep- 
tion to  the  rule  excluding  set-ofib  which  are  not  mutual  between  all 
the  parties  to  the  action.  In  a  large  number  of  jurisdictions  it  is  held 
that  where  a  principal  and  surety  are  sued  for"  a  debt,  the  principal 
may  set  off  a  demand  due  himself  alone.  The  principal  is  here 
regarded  as  the  real  party  in  interest,  and  the  allowance  of  the  set-off 
in  such  cases  rests  upon  equitable  grounds.^*  In  such  cases  one  of 
the  mdn  reasons  on  which  the  general  rule  which  requires  mutuality 
ia  based  does  not  exist,  for  the  debts  would  be  in  reality  between  the 
same  parties,  and  to  set  them  off  against  each  other  would  not  comph- 
cate  the  rights  of  tiie  parties,  nor,  ordinarily,  CTCibarrasB  the  litigation 
of  the  claims.  On  the  contrary,  the  set-off  might  settie  all  the  rights 
of  the  parties  in  one  action,  and  liquidate  demands  that  in  justice 
between  all  the  parties  ought  to  compensate  each  other.  But  to  make 
the  set-off  in  such  cases  admissible,  the  principal  must  plead  that  he 
is  principal  and  that  the  other  defendant  is  merely  surety  for  him.'* 

74.  Right  of  Member  of  Firm  Sued  Individually  to  Set  Off  Partner- 
ship Demand. — It  is  the  generally  accepted  rule  that  a  member  of  a 
firm,  when  sued  for  his  individual  debt,  cannot  set  off  a  claim  due 
from  the  plaintiff  to  the  firm  without  the  consent  of  the  other  part- 
ners, because  of  the  lack  of  mutuality."  But  it  appears  to  be  other- 
wise if  he  has  the  consent  of  his  copartners  and  the  rights  of  third 
persons  will  not  be  prejudiced.^'  However,  a  surviving  partner  may 
set  off  a  debt  of  the  partnership,  against  a  demand  on  him,  in  his  own 
right,'*  for  while  it  is  true  that  the  survivor  collects  partnership  debts, 

30  Okia,  773, 120  Pao.  1108,  39  L.B.A.  837,  04  A.  S.  B.  458;  Olson  v.  Lamb, 

(N.S.)  658.  56  Neb.  104,  76  N.  W.  433,  71  A.  S. 

10.  Bellinger  t.  Tarbell,  16  la.  491,  R.  670  and  note;  Craig  t.  Henderson, 
85  Am.  Dec.  527.  2  Pa.  St.  261,  44  Am.  Dec.  193  and 

11.  Note:  40  Ant.  Dec.  327.  note;  Edmondson  t.  Thomasson,  112 

12.  Raymond  v.  Green,  12  Neb.  215,  Va.  326,  71  S.  E.  536,  Ann.  Caa. 
10  N.  W.  709,  41  Am.  Rep.  763;  El-  1913A  1301. 

liott  v.  Brady,  192  N.  Y./221,  86  N.  B.  Note:  90  A.  S.  R.  904. 

69t  127  A.  S.  R.  898, 18  L.B.A.(N.8.)  16.  Howes  v.  United  States,  24  Ct. 

600.  01.  170,  5  L.B.A.  66;  Collins  v.  Gamp- 
Note:  12  Am.  Dec.  155,  156.  bell,  97  Me.  23,  53  AtL  837,  04  A.  B. 
IS.  Note:  12  Am.  Dec.  156.  R.  458. 
14.  Manning  v.  Maroney,  87  Ala.  Note :  Ann.  Cas.  1915C  810. 

S63,  a  So.  343,  13  A.  S.  R.  67;  Col-  16.  Holbrodc  v.  Laekey,  13  Meto. 

tins  v.  Campbell,  97  Me.  23,  63  Atl.  (Mass.)  132,  46  Am.  Dec.  726;  Hen- 
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under  a  liability  to  account,  still  at  law  he  is  the  sole  creditor,  and 
has  the  sole  power  to  collect  the  deht,  and  to  maintain  a  suit  to 
recover  it,  and  all  the  legal  consequences  resulting  from  tills  principle 
are  held  to  flow  from  it.*'  So  upon  an  assignment  by  one  partner  of 
his  interest  in  the  firm  to  his  copartner,  with  power  to  settle  the  affairs, 
the  latter  may  set  off  a  claim  due  the  firm  in  an  action  against  him 
for  an  individual  debt.*®  In  an  action  against  an  individual  partner, 
where  the  liability  of  a  partner  is  joint  and  several,  he  may  set  off  an 
account  due  to  a  firm  of  which  he  is  a  member.*' 

75.  Demand  against  Member  of  Firm  as  Set-off  to  Partnership 
Claim. — In  an  action  on  a  partnership  demand,  the  defendant  can- 
not set  off  an  individual  debt  due  hitn  from  one  of  the  partners.™ 
There  is  not  only  want  of  mutuality  between  the  two  demands,*  but 
the  effect  of  allowing  such  a  set-off  would  be  an  indirect  appropria- 
tion of  partnership  assets  to  the  payment  of  the  private  debt  of  one 
of  the  individual  partners.*  An  agreement  with  an  individual  part^ 
ner  that  a  debt  due  from  him  should  be  an  offset  against  one  due  to 
the  firm  cannot  bind  the  other  partner  unless  he  assents,  for  a  con- 
tract of  one  partner  for  his  own  benefit  cannot  bind  the  firm,  unless 
the  other  member  has  assented  to  it.'  The  relationship  of  a  mem- 
ber of  a  firm  holding  himself  out  and  trading  as  a  sole  trader  is  the 
same  in  reference  to  the  question  under  discussion  toward  his  dor- 
mant partners  as  is  the  relationship  of  an  agent  trading  in  his  own 
name  toward  his  imdisclosed  principal,  and  therefore  one  dealing 
with  the  member  of  a  partnership  in  whose  name  the  business  is  car- 
ried on,  without  knowledge  of  the  existence  of  the  partnership,  may 
set  off  against  a  contract  debt  which  is  in  fact  due  to  the  partnership 
a  claim  arising  under  a  contract  with  such  member  individually;* 

derson  v.  Lewis,  9  Serg.  ft  R.  (Pa.)  335  ;  61  L.R.A.  756;  Warder  v.  New- 
379,  11  Am.  Dec  733;  Craig  v.  HeD-  digate,  11  B.  Mon.  (Ky.)  174,  52  Am. 
derson,  2  Pa.  St  261,  44  Am.  Dee.  193  Dec.  567;  Ward  v.  Brandt,  11  Mart. 


17.  Hoibrook  v.  Lackey,  13  Mete.  Dob  v.  Halsey,  16  Johns.  {N.  Y.)  34,  8 
(Mass.)  132,  46  Am.  Dec.  726.    And  Am.  Dec.  293. 


18.  Craig  v.  Henderson,  2  Pa.  St  Deo.  194;  13  A.  S.  B.  72;  4  Eng.  Rnl. 


20.  Beauregard  v.  Case,  91  U.  S.  1.  Cannon  v.  Lindsey,  85  Ala.  198, 

134,  23  U.  S.  (L.  ed.)  263;  Cannon  v.  3  So.  676,  7  A.  S.  R.  38  and  noU: 

Lindsey,  85  Ala.  198,  3  So.  676,  7  A.  Gr^  v.  James,  Breese  (IlL)  143,  12 

S.  R.  38  and  note;  Glregg  v.  James,  Am.  Dee.  151. 

Breese  (III.)  143,  12  Am.  Dec.  151  2.  Cannon  v.  Lindsey,  85  Ala.  198, 

and    note;    International    Bank    v.  3  So.  676,  7  A.  S.  R.  38  and  note. 

Jones,  119  III.  407,  9  N.  E.  885,  59  A.  3.  Warder   v.    Newdigate,   11  B. 

S.  R.  807;  Hoaglin  t.  Henderson,  119  Hon.  (Ky.)  174,  52  Am.  Dec.  567. 

la.  720.  94  N.  W.  247,  97  A.  S.  B.  4.  Chandler  t.  Drew,  6  N.  H.  469, 
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0.  S.  (La.)  31,  13  Am.  Dec.  352; 


see  Partnership,  vol.  20,  p.  1011. 


Notes:  12  Am.  Dee.  153;  44  Am. 


261,  44  Am.  Dec.  193. 
Note:  12  Am.  Dec.  154. 
19.  Note:  12  Am.  Dec.  156. 


Cas.  123. 

And  see  Pabtnbbship,  toI.  20,  p. 
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there  is  authority,  however,  for  the  contrary  rule.'  In  an  action  by 
8  surviving  partner  upon  a  debt  due  Ihe  firm  the  defendant  may 
set  off  a  debt  due  to  him  by  such  surviving  partner  individually.* 

76.  Demand  against  Partnership  as  Set-off  to  Claim  of  Member  of 
Firm. — ^In  those  jurisdictions  wherein  the  liability  of  partners  is 
joint  and  not  several,  a  partnership  debt  cannot  be  used  as  a  set-off 
against  the  claim  of  a  partner  individually.'  But  a  debt  due  from 
the  plaintiff  as  a  surviving  partner  may  be  set  off  against  a  demand 
made  by  him  in  his  own  right^  Likewise  a  set-off  will  be  allowed 
when  the  partner  suing  to  enforce  his  claim  has  assumed  the  debts 
of  the  partnership.  So  also  where  an  action  is  brought  by  the  one 
of  two  partners  in  whose  name  the  transactions  which  are  the  founda- 
tion of  the  action  have  been  uniformly  done,  a  demand  against  the 
partnership  may  be  set  off.  In  those  jurisdictions  which  recognize  the 
liability  of  partners  as  being  both  joint  and  several,  a  claim  against  a 
partnership  may  be  set  off  against  the  demand  of  an  individual  part- 
ner. The  reason  of  this  rule  is  that  where  a  partnership  debt  is  joint 
and  several,  an  action  thereon  may  be  maintained  against  one  part- 
ner alone,  and  this  is  sufficient  to  establish  a  mutuality  of  indebted- 
ness such  as  is  required  for  an  application  of  the  doctrine  of  set-off. 
But  there  is  authority  for  the  rule  that  even  though  the  several  lia- 
bility of  partners  is  recognized,  a  set-off  of  a  partnership  debt  will  not 
be  allowed  against  the  claim  of  an  individual  partner.' 

77.  Demand  of  Member  of  Firm  as  Set-off  to  Demand  against  Part- 
nership.— In  an  action  against  a  partnership,  a  setroff  of  a  debt  due 
an  individual  member  of  the  firm  will  not  be  allowed.*"  But  in  an 
action  against  a  surviving  partner,  upon  a  partnership  debt,  he  may 
set  off  a  debt  due  him  individually  from  the  plaintiff.'^  Sudi  demands 
are  mutual.  For  if  there  be  two  partners,  and  one  of  them  buys 
goods  for  both,  and  the  other  dies,  the  survivor  may  be  sued  generally 
in  indebitatus  assumpsit,  without  taking  notice  of  the  partnership, 
and  that  the  other  is  dead  and  he  surviv^.^'  Where  the  members  of 
a  partnership  are  only  liable  to  their  common  <vedltor  for  their  pro- 

26  Am.  Dee.  704;  Dixon  Livery  Co.  v.  943  et  seq. 

Bond,  117  Va.  656,  86  S.  £.  106,  8.  Note:   Ann.   Cas.   1915G  810. 

L.R.A.1916A  1211.  And  see  FAmwEBSHiF,  voL  20,  p. 

Note :  41  Am.  Dec.  47.  1011. 

6.  Note:  Ann.  Cas.  1915C  810.  ».  Note:  Ann.  Caa.  1915C  810. 

6.  Holbrook  v.  Lackey,  13  !Aieto.  10.  Ritchie  v.  Moore,  5  Mniif. 
(Mass.)  132,  46  Am.  Dec.  726.  (Vo.)  388,  7  Am.  Dec.  688. 

Note:  12  Am.  Dec.  164.  Note:  44  Am.  Dec.  194. 

7.  Stewart  v.  Terwilliger,  177  Mich.  11.  Lewis  v.  Culbertaon,  11  Serg.  ft 
313,  143  N.  W.  17,  Ann.  Cas.  1»16C  E.  (Pa.)  48, 14  Am.  Deo.  607. 

808.  Note:  46  Am.  Dec.  728. 

Note:  Ann.  Cas.  1915C  810.  12.  Lewis  t.  Cnlbertson,  11  Seig.  A 

And  see  Pabtnbsship,  vol.  20,  p.  R.  (Pa.)  48, 14  Am.  Deo.  007. 
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portional  part  of  the  indebtedneas  of  the  partnership,  in  a  suit  by  the 
creditor  against  the  firm,  a  partner  having  an  individual  demand 
against  the  creditor  may  offset  or  oppose  the  compensation  of  his 
demand  to  thai,  of  the  creditor.  But  one  partner  cannot,  offset  or 
oppose  the  oompensatloii  of  the  personal  demand  of  his  associate  to 
the  claim  of  their  common  creditor.^* 

78.  Equitable  Set-off. — Courts  of  equity  will  not  generally  allow 
a  set-off  of  a  joint  debt  against  a  separate  debt,  or  conversely  of  a 
separate  debt  against  a  joint  debt;  or,  to  state  the  proposition  more 
generally,  they  will  not  allow  a  setroff  of  debts  accruing  in  different 
rights.  I?ut  special  circumstances  may  occur  creating  an  equity, 
which  will  justify  such  an  interposition.'^  Some  of  the  conditions  and 
circumstances  recognized  by  the  courts  as  invoking  an  equitable  set-off 
are  where  joint  credit  has  been  given  on  account  of  individual  indebt- 
edness,*' and  where  the  joint  debt  is  a  mere  security  for  the  separate 
debt  of  the  principal.**  Indeed,  it  may  be  generally  stated  that  a 
joint  debt  may,  in  equity,  be  set  off  against  a  separate  debt  where 
there  is  a  clear  series  of  transactions  establishing  that  there  was  a 
joint  credit  given  on  account  of  the  separate  debt.*'  And  equity  will 
permit  a  several  debt  to  be  set  off  against  a  joint  claim,  when  the 
plaintiff  resides  out  of  the  jurisdiction.*" 


79.  In  GeneraL — ^As  against  a  plaintiff  suing  in  a  representative 
capncity,  the  defendant  cannot  set  up  as  a  bar  to  the  action  any  coun- 
terclaim or  defense  which  he  has  against  him  as  an  individual.** 
Public  officers,  on  grounds  of  policy,  and  for  the  protection  of  suitors, 
are  not  allowed  to  mingle  together  the  ri^ts  and  claims  in  different 
proceedings  at  law  either  by  their  own  arrangements  or. by  se^off. 
Thus  a  purchaser  at  a  constable's  sale  cannot  set  off,  in  an  action 
against  him  to  recover  a  deficiency  after  a  resale,  a  claim  against  the 

13.  Beauregard  v.  Case,  91  U.  S.  6  Ann.  Cas.  718;  Enter  v.  Quesse,  30 
134,  23  U.  S.  (L.  ed.)  263.  S.  C.  126,  8  S.  E.  796, 14  A,  S.  E.  891. 

14.  Dade  v.  Irwin,  2  How.  383,  11      Note:  13  L.R.A.  233. 

U.  S.  (L.  ed.)  308 J  Gray  v.  RoUo,  18  16.  Gray  v.  RoUo,  18  WaU.  629,  21 

Wall.  629,  21  U.       (L.  ed.)  927;  U.  S.  (L.  ed.)  927;  Drexd  v.  Bemey, 

Scammon  v.  Kimball,  92  U.  S.  362,  23  122  U.  S.  241,  7  S.  Ct.  1200,  30  U.  S. 

tr.  S.  (L.  ed.)  483;  Dreiel  v.  Bemey,  (L.  ed.)  1219;  Porter  v.  Rosemau,  165 

122  U.  S.  241,  7  S.  Ct.  1200,  30  U.  S.  Ind.  256,  74  N.  E.  1105,  112  A.  8.  R. 

(L.  ed.)  1219;  Clark  v.  Sullivan,  2  N.  222,  6  Ann.  Caa.  718. 

D.  103,  49  N.  W.  416,  13  L.R.A.  233;  Notes:  13  Ii.R.A.  233  ;  4  Eng.  Rul. 

Blake  v.  Langdon,  19  Yt  486,  47  Am.  Cas.  123. 

Dec.  701.  17.  Gray  v.  Rollo,  18  Wall.  629,  21 

Notes:  47  A.  S.  R.  590;  4  LJI.A.  V.  8.  (L.  ed.)  927. 

858.  18.  Note:  6  Ann.  Cas.  721. 

15.  Porter  V.  Roseman,  165  Ind.  19.  Sperb  v.  McCoun,  110  N.  Y. 
255,  74  N.  E.  1105,  112  A.  S.  R.  222,  605, 18  N.  E.  441, 1  L.R.A.  490. 
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constable  for  rent  due  him  as  landlord  from  the  defendant  in  the 
former  suit,  whose  goods  in  the  hands  of  the  constable  or  l^e  pro- 
ceeds of  the  sale  thereof  it  is  insisted  are  liable  for  its  payment.^** 
Likewise  an  officer  cannot  detain  set-off  money  recdved  in  his  official 
capacity  to  satisfy  a  debt  due  him  in  his  private  capacity.^  Money  in 
the  hands  of  a  receiver  under  a  decretal  order  of  the  court  is  deemed  to 
be  in  the  possession  of  the  court,  and  the  receiver  has  no  right  to 
retain  the  funds  as  an  ofifset  to  his  individual  claims  against  the  per- 
son to  whom  it  is  directed  to  be  paid.*  So  an  agent  or  attorney,  who 
by  virtue  of  special  authority  has  received  money,  cannot,  when  sued 
by  his  principal,  set  off  a  debt  due  to  himself  in  a  matter  not  arising 
out  of  his  agency.  The  debts  not  being  due  in  the  same  right  or 
capacity  lack  that  mutuality  which  is  essential  to  tJbe  right  of  set-ofF.' 
An  executor,  sued  in  his  official  character,  may  set  off  only  those 
claims  which  his  testator  himself  might  have  pleaded  and  which 
are  due  to  his  estate.*  But  although  a  note  executed  to  an  adminis- 
trator, as  such,  must  be  regarded  prima  fade  as  assets  of  the  intestate, 
yet  as  he  may  have  made  it  his  own  property  by  charging  himself 
or  being  charged  in  a  settlement  with  the  amount  of  it,  and  if  he 
elects  to  sue  on  it  in  his  own  personal  right,  and  thereby  treat  it  as 
his  own,  the  defendant  may  rely  upon  the  individual  account  of  the 
administrator  as  a  set-off;  the  effect  of  which  defense  could  only  be 
avoided  by  allegation  and  proof  on  the  part  of  the  plaintiff  that  the 
note  sued  on  still  continued  to  be  legal  assets.^  Claims  held  by  one 
as  trustee  can  be  used  as  a  set-off  or  counterclaim  in  an  action  against 
him  individually,*  but  a  trustee  cannot  set  off  against  the  funds  held 
by  him  in  that  <^aracter  his  individual  demand  against  the  grantor 
of  the  trust.  Courts  of  equity  and  courts  of  law  will  not  allow  such 
an  application  of  the  funds  so  long  as  they  are  affected  by  any  trust. 
The  fund  must  be  relieved  from  its  trust  character  before  it  can  be 
treated  in  any  other  character.^  This  rule  is  well  illustrated  in  those 
cases  wherein  a  stockholder  indebted  to  an  insolvent  corporation  for 
unpaid  shares  undertakes  to  set  off  against  the  claim  upon  him  a  debt 
due  to  him  by  the  corporation.  In  such  case  it  is  universally  held 
that  the  debt  which  the  stockholder  owes  for  his  stock  is  a  trust  fund 

20.  Coflman  v.  Hampton,  2  Watts  304  and  note.    And  see  Executors 

&  S.  (Pa.)  377,  37  Am.  Dec.  511.  and  Administrators,  voL  U,  p.  265. 

1.  Prewett  v.  Marsh,  1  Stew.  &  P.  6.  Jones  v.  Evennan,  15  B.  Mon. 
(Ala.)  17,  21  Am.  Dee.  645.  (Ky.)  631,  63  Am.  Dee.  521. 

2.  Note:  89  Am.  Dec.  484.  6.  Wolf  t.  Beales,  6  Serg.  A  B. 

3.  Tagg  V.  Bowman,  108  Pa.  St.  (Pa.)  242,  9  Am.  Dec.  425. 
273,  56  Am.  Rep.  204.  And  see  Prin-  Note:  19  Ann.  Caa.  326. 
ciPAL  AND  Agent,  vol.  21,  p.  832  et  And  see  Tbubts. 

seq.  7.  Cook  Connty  Nat.  Bank  v.  Unit- 

4.  Rich  V.  Hayes,  101  Me.  324,  64  ed  States,  107  U.  S.  445,  2  S.  Gt.  661, 
Atl  656,  115  A.  S.  R.  321, 8  Ann.  Cas.  27  0.  S.  (L.  ed.)  637. 
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devoted  to  the  payment  of  all  the  creditors  of  the  company  and  as  soon 
as  the  company  becomes  inaolvent,  and  this  fact  becomes  known  to 
the  stockholder,  the  right  of  setroff  for  an  ordinary  debt  to  its  full 
amount  ceases.  It  becomes  a  fund  belonging  equally  in  equity  to  all 
creditors,  and  cannot  be  appropriated  by  the  debtor  to  the  exclusive 
payment  of  his  own  claim.® 

80.  Set-off  of  Debts  Due  from  Decedent  and  Debts  Arising  after 
His  Death  Out  of  Transaction  with  Representative. — The  general  rule 
is  well  settled  that,  in  actions  by  executors  or  administrators  upon  a 
cause  of  action  arising  to  them  after  the  death  of  the  testator  or  intes- 
tate, a  defendant  cannot  set  off  a  demand  against  the  decedent,  exist- 
ing at  the  time  of  his  death.'  The  rule  stated  has  been  applied  in 
actions  to  recover  the  purchase  price  of  property  belonging  to  the 
estate."  And  a  creditor  who,  after  the  testator's  death,  receives 
money  of  the  estate  belonging  to  the  executor  or  administrator  is 
not  entitled  to  a  set-off  for  a  debt  due  him  from  the  decedent."  Want 
of  mutuality  has  often  been  relied  on  as  a  ground  for  denying  the 
right  of  setroff  in  such  cases.  This  is  true  especially  where  the  rule 
has  been  laid  down  that  on  a  claim  due  the  executor  or  administrator, 
created  after  the  decedent's  death,  he  may  sue  in  his  own  right  with- 
out declfffing  as  executor  or  administrator,  or,  if  he  declares  as  execu- 
tor or  administrator,  the  additioo  is  merely  description  or  surplusage.** 
Another  reason  for  denying  the  right  of  set-off  has  been  not  so  much 
a  want  of  mutuality  in  the  debts  as  that  the  allowance  of  such  a 
setroff  might  disturb  the  just  and  equal  distribution  of  the  assets  of 
the  estate  in  any  case  where  it  was  uncertain,  from  the  unsettled 
condition  thereof,  whether  the  assets  were  sufficient  to  pay  all  the 
debts  of  the  decedent; or,  in  the  case  of  an  estate  which  was  actually 
insolvent,  ihe  allowance  of  such  set-off  would  not  only  prevent  a  pro 

8.  Sawyer  t.  Hoag,  17  Wall.  610,  Ohio  St.  185,  55  Am.  Dee.  448.  And 
21  U.  S.  (L.  ed.)  731;  Cook  County  see  Executors  and  Aduinistipatobs, 
Nat.  Bank  v.  United  States,  107  U.  S.  vol.  11,  p.  265. 

445,  2  S.  Ct.  561,  27  U.  S.  (L.  ed.)  10.  Mills  v.  Lumpkin,  1  Ga.  511,  44 

537;  Bouiton  Carbon  Co.  v.  Mills,  78  Am.  Dec.  677;  Crewa  v.  Williama,  2 

la.  460,  43  N.  W.  290,  5  L.R.A.  649;  Bibb  (Ky.)  262,  4  Am.  Dec.  701; 

Thompson  v.   Reno   Sav.   Bank,  19  Singerly  v.  Swain,  33  Pa.  St,  102,  75 

Nev.  103,  7  Pac.  68,  3  A.  S.  B.  797  Am.  Dec.  581. 

and  note.   Generally  as  to  the  right  of  Note:  L.B.A.1915A  300. 

a  stockholder  to  set  off  a  debt  due  him  11.  Note:  L.RA.1915A  301. 

from  a  corporation  in  an  acticm  baaed  12.  Patterson  v.  Patterson,  59  N.  Y. 

on  his  statutory  liability,  see  Cobpou-  674, 17  Am.  Rep.  384. 

•noKS,  vol.  7,  p.  411.  Note:  L.R.A.1915A  303. 

9.  People  V.  California  Safe  De-  13.  People  v.  California  Safe  De- 
posit, etc.,  Co.,  168  Cal.  241,  141  Pac.  posit,  etc.,  Co.,  168  ,Cal.  241,  141  Pac. 
1181,  L.R.A.1915A*  299  and  note;  1181,  L.R.A.1915A  299  and  note; 
Laighton  v.  Brookline  Trust  Co.,  225  Crews  v.  Williams,  2  Bibb  (Ky.)  262, 
Mass.  458,  114  N.  E.  671,  L.H-.A.  4  Am.  Dec.  701;  Patterson  v.  Patter- 
1917C  129;  McDonald  v.  Black,  20  son,  59  N.  T.  574  17  Am.  Rep.  384, 
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rata  disfaibution  among  its  creditors,  but,  on  the  contrary,  would  give 
the  creditor  claiming  the  benefit  of  a  set-off  an  undue  pri^erence  over 
other  creditors  of  the  estate  to  the  eitent  of  full  payment  of  his 
claim.^*  The  courts  have,  however,  not  confined  liie  reason  as  to 
possible  unequal  distribution  of  assets  to  instances  where  the  estate 
was  apparently  insolvent,  but  have  relied  upon  it  even  in  instances 
where  it  appeared  that  the  estate  was  solvent''  When,  however,  by 
reason  of  ^e  special  character  of  an  asserted  set-off,  it  appears  that  in 
no  particular  can  the  rights  of  any  party  interested  in  the  assets  of 
the  estate  be  affected  by  its  allowance,  or  when  the  estate  is  solvent 
and  able  to  pay  all  claims  against  it,  including  the  allowed  claim  of 
a  defendant  averting  it  as  a  set-off,  the  courts  in  the  first  instance  do 
not,  and  in  the  latter  should  not,  apply  Ohe  strict  rule  of  mutuality 
to  prevent  the  allowance  of  the  set-off.'* 


81.  Necessity. — Under  the  common  law  and  code  practice  mutual 

debts  do  not  ipso  facto  extinguish  one  another,  as  at  the  civil  law; 
but  the  defendant  must,  to  receive  the  benefit  of  a  setroff  or  counter 
claim,  plead  it.'*  However,  they  may  be  into>duced  in  evidence  under 
a  stipulation  of  the  parties  though  not  pleaded,**  and  the  defendant 
can,  under  tJie  general  issue,  prove  the  facts  out  of  which  he  claims  a 
recoupment  of  the  plaintiff's  demand.**   In  some  jurisdictions  it  is 

14.  People  V.  Calif oniia  Safe  D&-  58  AtL  13,  66  L.R.A.  989;  Kix  v. 

posit,  etc.,  Co.,  168  Cal.  241,  141  Pae.  Ellis,  118  Os.  345,  45  S.  E.  404.  98 

1181,  L.B.A.1915A  299;  Singerly  v.  A.  S.  R.  Ill;  Steltz  v.  Armoxy  Co., 

Swain,  33  Pa.  St  102,  76  Am.  Dec.  16  Idaho  551,  99  Pac.  98,  20  L.R.A. 

58L  (N.S.)  872;  Babeoek  v.  Trice,  18  lU. 

16.  Crews    T.    Williams,   2   Bibb  420,  68  Am.  Dee.  660;  Riehardson  v. 

(Ky.)  262,  4  Am.  Dee.  701.  Anderson,  109  Md.  641,  72  AU.  485, 

Note:  L.BJL.1916A  302.  130  A.  S.  R.  643,  26  L.R.A.(N.S.) 

16.  People  T.  California  Safe  De-  393;  Britton  v.  Timer,  6  N.  H.  481, 
posit,  etc.,  Co.,  168  Gal.  241,  141  Pac.  26  Am.  Dee.  713;  Vkllaneey  t:  Hunt, 
1181,  L.R.A.1916A  299;  Blood  v.  20  N.  D.  579, 129  N.  W.  456,  34  L3 JL 
Kane,  130  IS.  Y.  614^  29  N.  E.  994, 16  (K.S.)  473;  Bradley  t.  Earle,  22  N. 
L.R.A.490.  0.  139,  132  N.  W.  660,  Ann.  Gas. 

17.  Nix  v.  Ellis,  118  Oa.  346,  45  1914A  1181,  42  LlR.A.(N.S.)  675; 
S.  E.  404,  98  A.  S.  R.  Ill;  Post  Manville  v.  Gay,  1  Wis.  250,  60  Am. 
Carmalt,  2  Watts  ft  S.  (Pa.)  70,  37  Dec.  379;  Hildebrand  v.  American 
Am.  Dee.  484.  Fine  Art  Co.,  109  Wis.  171,  86  N.  W. 

18.  Blount  V.  Windley,  95  V.  S.  268,  53  L.R.A.  826. 

173,  24  U.  S.  (L.  ed.)  424;  McGowan  Note:  28  L.R.A.(N.S.)  230. 

V.  American  Pressed  Tan  Bark  Co.,  19.  Keating  v.  Springer,  146  III. 

121  U.  S.  575,  7  S.  a.  1315,  30  U.  481,  34  N.  E.  805,  37  A.  S.  R.  175, 

S.  (L.  ed.)  1027;  United  States  v.  22  L.R.A.  544.  ' 

Mitchell,  205  U.  S.  161,  27  S.  Ct.  20.  Babeoek  v.  Trice,  18  HI.  42,  68 

463,  51  U.  S.  (L.  ed.)  752;  Union  Am.  Dec.  660  and  note. 
School  Dist.  T.  Bishop,  76  Conn.  696, 


VII.  Plbadino  and  Proof 


874 


24  R.  C.  L. 


SET-OFF  A2n}  COUNTERCLAIM 


held  that  a  garnishee  may  avail  himself  of  the  defense  of  set-off  with- 
out  having  specially  pleaded  such  defense,  as  the  sole  purpose  of  the 
proceeding  ia  to  detvmine  whether  the  garnishee  owes  the  defendant.' 
Other  courts,  however,  hold  that  the  defense  of  setKtff  must  be  specially 
pleaded  or  claimed  by  the  garnishee^  such  defense  not  being  available 
under  a  general  denial  of  indebtedness.' 

82.  Manner  and  Sufficiency  of  Pleading;  Amendment — ^Under  the 
oodes  the  defendant  may  eet  forth  by  answer  as  many  counterclaims 
as  he  may  have.  They  must,  however,  each  he  separately  stated,  and 
refer  to  the  causes  of  action  which  they  are  intended  to  answer,  in 
such  manner  that  they  may  be  intelligihly  distinguished.'  Set-off, 
recoupment,  or  counterclaim,  being  in  the  nature  of  a  cross  action, 
the  plea  thereof  must  be  as  distinct  and  unambiguous  as  if  the 
defendant  were  suing  directly  on  the  claim  alleged;  the  defendant 
must  advise  his  opponent  of  the  precise  grounds  relied  on.*  So  the 
claim  of  a  defendant  for  conversion  will  not  be  available  as  a  counter- 
claim unless  the  pleadings  set  forth  facts  showing  the  defendant's 
election  to  proceed  on  the  implied  contract  and  not  for  the  wrong> 
Likewise  where  damages  are  relied  on  in  recoupment  the  particulars 
of  the  alleged  resulting  damages  should  be  so  far  set  fortii  that  the 
court  may  be  able  to  see  therefrom  that  such  alleged  damages  are 
neither  obscure,  vague,  nor  shadowy,  but  might,  and  probably  would, 
naturally  result  from  the  acts  complained  of.*  In  some  jurisdictions 
it  is  not  necessary  for  the  defendant  to  incorporate  his  claim  for  set-off 
or  in  recoupment  in  his  answer,  but  he  may  file  a  notice  or  claim  in 
i*ecoupment  or  set-off.'  The  notice  of  setroff  need  not  be  so  certain 
and  by  no  means  so  formal  as  a  declaration,  but  it  must  describe  the 
demand  with  reasonable  certainty,  so  as  not  to  take  the  plaintiff  by 
surprise.^  Kecoupment  cannot  be  claimed  unle^  the  defendant  shall 
file  a  definite  statement  of  his  claims,  with  notice  of  it  to  the  plaintiff, 
sufficiently  in  time  before  the  trial  term  of  the  case  to  enable  the  lat- 

1.  Milton  Hardware  Co.  v.  Heidel-  44,  137  N,  W.  422,  50  L.R.A.(N.S.) 
berg,  91  Miss.  598,  44  So.  867,  16  753;  Kershaw  v.  Merchants'  Bank  of 
Ann.  Gas.  704  and  note.  K.  Y.,  7  How.  (Miss.)  386,  40  Am. 

2.  Note:  15  Aon.  Caa.  706.  Dec.  70;  Brady  t.  HiU,  1  Mo.  315,  13 

3.  Raymond  v.  Green,  12  Neb.  215,  Am.  Dec.  503;  Sehmitz  t.  Scbmitx,  19 
10  N.  W.  709,  41  Ain.  Rep.  763;  Wis.  207,  88  Am.  Dec.  681. 
Krausse  v.  QreenBeld,  61  Ore.  502,  6.  Note:  8  Ann.  Cas.  739. 

123  Pac.  392,  Ann.  Caa.  1914B  115.     6.  MeGuire  v.  Geratley,   204  U.  S. 
Note:  89  Am.  Dec.  492.  489,  27  S.  Ct.  332,  51  U.  8.  (L.  ed.) 

4.  McGuiro  v.  Geratley,  204  U.  S.  681. 

489,  27  S.  Ct.  332,  51  U.  S.  (L.  ed.)  7.  Gogel  v.  Jacoby,  5  Serg.  &  R. 
581;  Analey  v.  Piedmont  Bank,  113  (Pa.)  117,  9  Am.  Dec.  339;  Manvilla 
Ala.  467,  21  So.  59,  69  A.  S.  R.  122;  v.  Gay,  1  Wis.  250,  60  Am.  Dec.  379. 
MeKean  v.  Reed,  Litt  Sel.  Caa.  (Ky.)  8.  Gogel  t.  Jacoby,  5  Serg.  ft  R. 
395,  12  Am.  Dee.  318;  Bacon  v.  Reich,  (Fa.)  117,  9  Am.  Dec.  339;  Lewis  v. 
121  Mich.  480,  80  N.  W.  278,  49  L.R.A.  Calbertaon,  11  Serg.  ft  R.  (Pa.)  48, 
311 ;  Detwiler  t.  Downes,  119  Minn.  14  Am.  Dee.  607. 
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ter  to  meet  the  matter  with  proof  on  his  ade.*  Under  the  common 
law  practice  notice  of  matter  of  defense  could  not  be  given  except  in 
connection  with  acme  plea  and  under  this  rule  notice  of  set-oflf  could 
be  given  only  in  comnection  with  a  plea  of  payment,  or  in  connection 
with  the  general  issue.  The  pleas  of  payment  and  general  issue  were 
used  only  to  carry  the  notice  of  set-off,  and  the  only  issue  was  as  to 
the  right  of  set-off.*"  To  entitle  the  defendant  to  an  equitable  set-off 
he  must  allege  distinctly  the  facts  on  which  his  particular  equity  is 
based;  it  will  not  do  to  make  general  allegations.^^  But  on  the  other 
hand  where  insolvency  is  relied  on  as  furnishing  grounds  for  equita- 
ble interference  it  has  been  held  to  be  sufficient  if  the  insolvency 
appears  from  the  facts  alleged  though  there  is  no  direct  allegation 
thereof.**  It  is  within  the  discretion  of  the  court  to  allow  the  defend- 
ant to  amend  his  pleading  by  adding  another  count  in  set-off."  And 
an  answer  setting  up  a  counterclaim  may  be  amended  so  as  to  claim 
mere  recoupment  against  the  amount  claimed,  without  any  demand 
for  excess  judgment,  if  the  complainant  is  not  taken  by  surprise.**  If 
a  plea  of  set-off  or  counterclaim  is  indefinite  it  may  be  amended.** 
Items  of  se^off  filed  and  withdrawn  may  be  filed  anew  in  tiie  discre- 
tion  of  the  court.*' 

83.  Necessity  for  Designating  Counterclaim  as  Such. — ^The  courts 
of  a  few  jurisdictions  have  adopted  the  stringent  rule  that  no  aver^ 
ment  in  an  answer  will  be  held  to  constitute  a  counterclaim  unless 
it  is  so  denominated  and  the  appropriate  relief  is  prayed.  Wanting 
these  requisites  the  pleading  will  be  held  to  be  a  defense  only;  *'  and 
the  statutes  of  some  states  expressly  require  the  use  of  the  word  "coun- 
terclaim" in  a  pleading  in  order  for  the  same  to  be  considered  as  such. 
The  object  of  these  provisions  is  to  apprise  the  adverse  party  that  a 
claim  is  set  up  either  in  the  nature  of  a  set-off  or  counterclaim,  upon 
which  a  judgment  is  sought,  and  to  prevent  him  from  being  misled  by 
denominating  the  pleading  an  answer  only.*'  The  courts  of  most 
jurisdictions,  however,  have  been  inclined  to  take  a  more  liberal  view 
with  reference  to  pleading  a  counterclaim.    Those  courts  maintain 

9.  Dermott  v.  Jones,  23  How.  220,  160  Pae.  1164,  L.B.A.1917B  760. 

16  U.  S.  (L.  ed.)  442.  16.  Bacon  v.  R«ich,  121  Mich.  480, 

10.  Nolin  V.  Blackwell,  31  N.  J,  L.  80  N.  W.  278,  49  L.R.A.  31L 

irO,  86  Am.  Dec.  206;  Steek  v.  Colo-  16.  Mineral  Point  R.  Co.  v.  Keep, 

rado  Fuel,  etc.,  Co.,  142  N.  Y.  236,  37  22  111.  9,  74  Am.  Dee.  124. 

N.  E.  1,  25  L..R.A.  67.  17.  Miles  v.  Boyle,  26  S.  D.  211, 

11.  Mills  V.  Lumpkin,  1  Oa.  511,  128  N.  W.  12Sj  Ann.  Gas.  1913A  1077 
44  Am.  Dec.  677.  and  note. 

12.  Nixon  V.  Clear  Creek  Lumber  Note:  89  Am.  Dec  491. 

Co.,  150  Ala.  602,  43  So.  805,  9  L.R.A.     18.  Miles  v.  Boyle,  26  S.  D.  211. 

<N.S.)  1255.  128  N.  W.  123,  Ann.  Cas.  1913 A  1077 

13.  Yenable  v.  Dutch,  37  Kan.  515,  and  note  (stating  this  to  be  the  ease 
15  Pac.  520,  1  A.  S.  R.  260.  in  some  joziBdictions). 

14.  Caples  t.  Morgan,  81  Ore.  692, 
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that  where  an  answer  contains  alle^tions  of  facts  which  properly  con- 
stitute a  counterclaim,  and  a  prayer  for  affirmative  relief,  iJie  answer 
will  be  held  to  contain  a  proper  counterclaim,  regardless  of  the  failure 
of  the  pleader  to  designate  it  as  such.  This  is  upon  the  ground  that 
it  is  the  substance  of  the  pleading,  and  not  the  name  which  the 
pleader  may  choose  to  give  it,  which  determines  its  character.^'  It 
has  been  held  that  the  objection  that  a  counterclaim  is  not  designated 
as  such  is  one  which  may  be  waived,  and  that  such  objection  is  waived 
where  the  plaintiff  treats  the  answer  as  containing  a  counterclaim  by 
replying  thereto,  and  going  to  trial  on  the  issue  so  raised."* 

84.  Pleading  Inconsistent  Counterclaims. — ^Undw  statutes  author- 
izing a  defendant  to  set  up  as  many  counterclaims'  as  he  may  have, 
whether  they  be  such  as  were  formerly  denominated  legal  or  equitable, 
or  both,  a  defendant  may  set  up  counterclaims  based  on  inconsistent 
legal  theories,*  unless  they  are  so  repugnant  in  fact  that  proof  of 
one  disproves  the  others.*  So  in  one  plea  the  defendant  may  plead 
fraud  in  bar  of  tlie  action  to  recover  the  purchase  price  of  goods  and 
in  another  plea  he  can  ratify  the  sale  and  purchase,  recc^izing  the 
right  of  the  plaintiff  to  maintain  the  action  for  the  purchase  money, 
but  claim  damages  for  breach  of  the  agreement  or  for  a  deceit  prac- 
ticed upon  him.  But  the  rule  does  not  apply  to  single  pleas.  A  single 
plea  should  be  consistent  with  itself ;  so  facta  which  show  fraud,  and 
averred  in  a  plea  in  bar  to  the  action  because  of  fraud,  cannot  be  made 
the  basis  in  the  same  plea  to  support  a  claim  of  set-off  or  recoupment.* 

85.  Objection  to  Improper  Counterclaim;  Waiver. — The  rules  relat- 
ing to  demurrers  to  a  complaint  and  motions  to  make  definite  and 
certain  apply  generally  to  counterclaims.*  Thus,  if  a  counterclaim 
states  facts  which  would  constitute  an  affirmative  cause  of  action  but 
it  is  indefinite  and  uncertain  as  to  the  amount  of  damages  sostainedr 
its  defects  should  be  taten  advantage  of  by  motion  that  it  be  made 
more  definite  and  certain,  and  not  by  demurrer.^  The  failure  to 
plead  a  set-off  is  waived  by  tiie  plaintiff's  failure  to  object  specifically 
to  the  introduction  of  evidence  thereof.*  "Where  an  improper  counter- 
claim is  interposed  by  the  defendant  in  an  action  the  plaintiff  may 

19.  Mills  V.  Rosenbaum,  103  Ind.  3.  Ansley  v.  Piedmont  Bank,  113 
152,  2  N.  E.  313.  Ala.  467,  21  So.  59,  59  A.  S.  R.  122. 

Note:  Ann.  Cas.  1913A  1079.  4.  See  generally.  Pleading,  vol.  21, 

20.  Miles  V.  Boyle,  26  S.  D.  211.  pp.  504,  531,  600,  601. 

128  N.  W.  123,  Ann.  Cas.  1913A  1077  5.  Sohweickhart  v.  Steuwe,  71  Wis. 

and  note.  1,  36  N.  W.  605,  5  A.  S.  R.  190. 

1.  Analey  v.  Piedmont  Bank,  113  6.  Richardson  v,  Anderson,  109 
Ala.  467,  21  So.  59,  59  A.  S.  R.  122;  Md.  641,  72  Atl.  485,  130  A.  S.  R. 
J.  H.  Clark  Co.  V.  Rice,  127  Wis.  451,  543,  26  L.RA.(N.S.)  393;  Melton 
106  N.  W.  231,  7  Ann.  Cas.  505.  Hardware  Co.  v.  Heidelberg,  91  Miss. 

2.  J.  H.  Clark  t.  Biee,  127  Wis.  698,  44  So.  867,  15  Ann.  Cas.  794. 
451,  106  N.  W.  231,. 7  Ann.  Cas.  505. 
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object  on  the  trial  to  the  introduction  of  any  e^ddence  in  its  support, 
even  though  he  has  replied  to  it  and  has  failed  to  make  any  motion 
to  strike  it  out; '  but  an  objection  that  a  counterclaim  is  improper  is 
waived  when  the  case  is  tried  throughout  on  the  theory  that  it  is  a 
proper  counterclaim.*  So  objections  to  formal  defects  on  the  plead- 
ing of  a  counterclaim  cannot  be  raised  for  the  first  time  on  appeal ; 
failure  to  object  in  the  lower  court  is  a  waiver.* 

86.  Necessity  for  Reply. — The  plaintiff  must  reply  or  demur  to  a 
counterclaim,  or  on  his  failure  to  do  so  judgment  may  be  taken 
against  him  as  on  a  default.***  So  the  plainti£F  cannot  have  the  bene- 
fit of  the  statute  of  limitations  against  a  counterclaim  unless  he  pleads 
it**  But  it  has  been  held  that  where  a  counterclaim  is  one  on  whicli 
the  plaintiff  is  not  liable  it  needs  no  reply  and  failure  to  reply  does 
not  entitle  the  defendant  to  a  judgment  tiiereon.**  Under  a  rule  of 
coiurt  which  provides  that  where  a  defendant  insists  on  a  claim  by 
way  of  set-off,  founded  on  a  written  instrument,  he  cannot  be  put  to 
the  proof  of  the  execution  of  the  instrument  or  the  handwriting  of 
the  opposite  party,  unless  an  affidavit  is  filed  denying  the  same.  The 
want  of  such  affidavit  does  not  prevent  the  plaintiff  from  showing 
that  such  an  instrument  was  executed  on  a  different  date  from  that 
stated,  or  that  his  duplicate  of  an  Instrument  executed  in  duplicate 
by  him  and  the  defendant  differed  in  its  contents  from  the  one 
retained  by  the  defendant.^*  In  jurisdictions  wherein  the  civil  law  is 
in  effect  it  is  held  that  it  is  not  necessary  to  file  an  answer  in  writing 
to  a  demand  in  reconvention,  as  the  law  raises  an  issue  on  the  demand 
without  an  answer.**  The  doctrine  of  waiver  from  a  failure  to  object 
to  the  want  of  necessary  pleadings  includes,  as  of  course,  a  reply  to 
a  counterclaim;  and  it  is  well  settled  that  where  a  defendant  volun- 
tarily goes  to  trial  without  taking  advantage  of  the  plaintiff's  failure 
to  reply  to  his  counterclaim,  the  failure  to  reply  will  be  considered  as 

7.  StKhlow  V.  HcLeod,  17  N.  D.  N.  D.  107,  54  N.  W.  404,  44  A.  S.  R. 
457, 117  N.  W.  625,  17  Ann.  Cas.  423.  511,  21  L.R.A.  328;  Magpie  Gold  Min- 

8.  Stensgaard  v.  St.  Paul  Real  Es-  ing  Co.  t.  Sherman,  23  S.  D.  232,  121 
tate  Title  Ins.  Co.,  50  Minn.  429,  62  N.  W.  770,  20  Ann.  Cas.  595. 

N.  W.  910,  17  L.R.A.  575.  11.  Iowa  Loan,  etc.,  Co.  v.  Sehnose, 

9.  Bessemer  Irrigating  Ditch  Co.  v.  19  S.  D.  248,  103  N.  W.  22,  9  Ann. 
WooUey,  32  Colo.  437,  76  Pac.  1053,  Cas.  255. 

105  A.  S.  R.  91;  Bacon  t.  Reich,  121  12.  National  Bank  of  Commeroe  v. 

Mieh.  480,  80  N.  W.  278,  49  L.R.A.  Feeney,  9  S.  D.  550,  70  N.  W.  874, 

311;  Sheridan  Coal  Co.  v.  Hull,  87  46  L.R.A.  732. 

Neb.  117,  127  N.  W.  218,  138  A.  S.  13.  Ames  v.  Quimby,  106  U.  S.  342, 

R.  435;  Miles  v.  Boyle,  26  S.  D.  211,  1  S.  Ct.  116,  27  U.  S.  (L.  ed,)  100. 

128  N.  W.  123,  Ann.  Cas.  1913A  1077.  14.  Hunter  v.  Spurlock,  3  La.  97, 

10.  Ounn  V.  Todd,  21  Mo.  303,  64  22  Am.  Dec.  185. 
Am.  Dec.  231;  Power  v.  Bowdle,  3 
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waived;'*  a^d  the  plaintifiF  cannot  raise  the  objection  for  the  first 
time  in  the  appellate  court.*' 

87.  Burden  of  Proof . — ^Whenever  the  defendant  is  permitted  to 
submit  his  claim  for  damages  as  a  subject  of  recoupment,  he  assumes 
the  burden  of  proof  in  respect  to  it.*'  And  the  burden  is  on  a  defend- 
ant pleading  set-off  to  show  that  his  claim  filed  in  set-off  is  due  from 
the  plaintiff  in  the  same  right  with  the  cause  of  action  declared  on.*^ 
So  where  one  claims  the  right  to  an  equitable  set-off,  the  court  will 
infer  nothing  in  favor  of  his  claim,  but  the  relief  being  purely  equita- 
ble, and  beyond  that  given  by  the  statutes  of  set-off,  the  party  asking 
it  must  affirmatively  show  the  existence  of  those  facts  necessary  to 
raise  the  equity ;  and  equity  requires  something  more  than  a  prima 
facie  case  upon  which  to  act,  in  cases  requiring  a  departure  from 
the  statute  in  affording  the  remedy.**  The  burden  of  proving  that 
an  assigned  claim,  which  is  sought  to  be  set  off  in  an  action,  was 
obtained  by  the  defendant  before  the  action  was  commenced  is  on 
the  defendant.^  And  it  has  been  held  that  the  mere  possession  by 
the  defendant  of  a  promissory  note,  indorsed  in  blank,  affords  no 
presumption  of  such  fact.*  On  the  other  hand  there  is  authority  to 
the  effect  that  where  the  assignment  on  a  note  is  not  dated,  the  court 
will  presume  that  it  was  made  at  the  date  of  the  note ;  and  if  the  date 
of  the  note  is  prior  to  the  commencement  of  the  suit,  the  note  is  avail- 
able.« 


VIII.  Operation  and  Effect 

88.  In  General.— The  failure  of  the  plaintiff  to  make  a  proper 
service  of  summons  on  a  defendant  is  waived  by  the  defendant  filing 
his  answer  and  pleading  a  counterclaim,  for  hy  setting  up  his  counter- 
claim the  defendant  becomes  a  pUuntiff  in  his  turn,  invokes  the  juris- 
diction of  the  court  in  the  same  action,  and,  by  invoking,  submits 

15.  Keator  Lumber  Co.  v.  Thomp-  (N.S.)  858;  Hildebrand  v.  American 
son,  144  U.  S.  434,  12  S.  Ct.  669,  36  Fine  Art  Co.,  109  Wig.  171,  85  N.  W. 
U.  S.  (L.  ed.)  495;  Streudle  v.  Leroy,  268,  53  L3.A.  826. 

122  Ark.  189,  182  S.  W.  898,  16  Ann.     18.  Lovell    v.    Nelson,    11  AUen 

Cas.  1917D  618  and  note;  Power  v.  (Mass.)  101,  87  Am.  Dec.  706. 

Bowdle,  3  N.  D.  107,  54  N.  W.  404,      Note :  100  Am.  Dee.  52. 

44  A.  S.  R.  511,  21  L.R.A.  328;  North-      19.  Loekwood  v.  Beekwith,  8  Mieh. 

em  Supply  Co.  v.  Wangard,  123  "Wis.  168,  72  Am.  Dee.  69. 

1,  100  N.  W.  1066,  107  A.  S.  R.  984.     Note:  47  A.  S.  R.  579. 

16.  Burnett  v.  Loughridge,  87  la.  '  20.  Smith  v.  Ewer,  22  Pa.  St  116, 
324,  54  N.  W.  238;  Jordan  v.  National  60  Am.  Dec.  73. 

Shoe,  etc.,  Bank,  74  N.  T,  467,  30  Note:  17  Ann.  Caa.  427. 

Am.  R€p.  319.  1.  Smith  v.  Ewer,  22  Pa.  St  116, 

Note:  Ann.  Caa.  1917D  621.  60  Am.  Dec.  73. 

17.  Edge  Moor  Iron  Co.  v.  Brown  2.  Bates  v.  Pricket,  5  Ind.  22,  61 
Hoisting   Madiinery   Co.,   6   Penn.  Am.  Dec.  73  and  note. 

(Del)  10,  62  Atl.  1064,  4  L.R.A. 
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to  it.*  "Where  a  debtor  lias  a  setroff  equally  applicable  to  two  demands 
against  him,  he  cannot  elect  to  which  he  will  apply  it,  but  the  court 
will  apply  it  according  to  the  equity  of  the  case.*  Tkw  where  a  credi- 
tor holds  two  claims  against  hia  debtor,  who  in  turn  holds  a  claim 
against  the  creditor,  the  debtor  cannot  set  off  his  demand  against  an 
assignee  of  one  of  the  claims,  where  the  claim  still  held  by  the  credi- 
tor exceeds  the  amount  of  the  set-off.  Likewise  a  fet-off  must  be 
asserted  against  a  claim  last  transferred  where  such  claim  is  sufficient 
to  meet  the  se^off.  The  defendant,  in  such  a  case,  should  not  l)e  per- 
mitted to  insist  upon  his  set-off  against  the  claim  first  transferred, 
liecause,  when  it  passed  into  the  hands  of  a  third  person,  the  equities 
of  the  maker  to  set  off  his  demands  against  the  creditor  would  be  met 
and  overthrown  by  the  fact  that  the  assignor  still  held  demands 
against  him  to  an  amount  sufficient  to  exhaust  his  set-oft';  and  upon 
the  question  of  who  has  the  better  equity,  there  can  be  no  doubt  that 
the  claims  of  the  purchaser  for  a  valuable  consideration  would  be  pre- 
ferred to  those  of  the  maker.  These  considerations  would  not  apply 
to  the  case  of  the  second  assignee.*  The  measure  of  damages  in  re- 
coupment is  in  general  the  same  as  if  the  defendant  were  himself 
suing  for  the  injury  of  which  he  complains.  The  limit  of  the  right  of 
recoupment  is  the  actual  damage  suffered  by  the  defendant  directly 
and  proximately  from  the  injury,  within  the  amount  claimed  by  the 
plaintiff.  Remote  and  speculative  damage9>  such  as  the  loss  of  protils 
Ihrough  delays  in  collateral  enterprises,  are  no  more  a  subject  of 
i-ecoupment  than  of  recovery  in  an  independent  action,*  So  a  defend- 
ant cannot  recoup  damages  which  he  might  have  prevented  by  rea- 
sonable diligence.  It  is  his  duty,  notwithstanding  the  plaintiff's  de- 
fault, to  lessen  the  loss,  and  not  to  trust  wholly  to  his  remedy  of 
recoupment,  just  as  it  is  where  he  himself  sues  for  a  breach  of  con- 
tract.' The  question  whether  a  plaintiff  has  the  right  to  dismiss 
his  action  and  take  a  nonsuit  after  the  defendant  has  interposed  a 
counterclaim  is  discussed  at  length  elsewhere  in  this  work.* 

89.  As  Admission  of  Plaintiff's  Claim. — A  plea  of  recoupment  alone 
implies  that  the  plaintiff's  claim  is  to  Iw  allowed,  but  that  another 
cause  of  action  is  to  be  satisfied  out  of  it.*  But  a  plea  of  recoupment 

3.  Merchants'  Heat,  etc.,  Co.  v.  Shannon  v.  Corastock,  21  Wend.  (N. 
Glow,  204  U.  S.  28f),  27  S.  Ct.  285,  Y.)  457,  34  Am.  Dec.  262. 

51  U.  S.  (L.  ed.)  488.  Note:  40  Am.  Dec.  327. 

4.  Collins  V.  Allen,  12  Wend.  (N:  8.  See  Dismissal,  Discontinuance 
Y.)  356,  27  Am.  Dec.  130  and  note,  and  Nonsuit,  vol.  9,  pp.  202,  203. 

5.  Collins  v.  Allen,  12  Wend.  (N.  9.  Ausley  v.  Piedmont  Bank,  113 
Y.)  356,  27  Am.  Dec.  130  and  note.  Ala.  467,  21  So.  59,  59  A.  S.  R.  122; 

Note:  46  L.R.A.  797.  HombJower   v.    George  Washington 

6.  Note:  40  Am.  Dec.  326.  University,  31  App.  Gas.  (D.  C.)  64, 

7.  Miller  v.  Mariners'   Church,   7  14  Ann.  Cas.  696. 

Oreeal  (Me.)  51,  20  Am.  Dec.  341;     Note:  Ann.  Cas.  1914B  120. 
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accompanied  with  a  pl^a  of  nonaasumpsit  or  a  general  denial  does 
not  .amount  to  an  admission  of  the  existence  of  a  cause  of  action,  for 
the  plea  of  nonassumpsit  or  general  denial  is  a  denial  of  liability.^** 
Under  the  earlier  practice,  prior  to  the  reformed  procedure,  under 
which  two  issues  could  not  be  tried  in  one  action,  under  a  general 
denial  with  notice  of  set-off  the  defendant  could  not  avail  himself  of 
his  set^oflF  upon  the  trial,  and  at  the  same  time  dispute  and  litigate 
the  plaintiff's  claim,  but  the  effect  of  the  plea  of  set-off  was  an  abso- 
lute admission  of  the  plaintiff's  right;  and  under  some  early  acts  a 
set-off  could  not  be  used  in  case  the  pl^ntiff's  demand  exceeded  the 
defendant's  set-off  unless  the  defendant  paid  the  difference  inti^ 
court.** 

90.  Use  of  Same  Counterclaim  in  Different  Suits  or  as  Basis  oi 

Subsequent  Action. — ^The  rule  is  universal  that  one  holding  an  indi- 
visible cause  of  action  cannot  split  it  into  several  causes  and  main- 
tain independent  actions  to  recover  on  the  component  parts.  So  a 
breach  of  contract  gives  a  single  cause  of  action,  the  damages  for 
which  must  be  recovered  in  a  single  action.**  As  respects  the  appli- 
cation of  this  rule,  there  is  no  difference  between  setting  up  the  breach 
of  a  contract  as  a  plaintiff's  cause  of  action  in  a  complaint,  and  setting 
it  up  as  a  defendant's  defense  in  an  answer.  In  the  latter  case  the 
defendant  is  asserting  a  cause  of  action  on  account  of  the  breach,  just 
as  much  as  ho  would  have  been  if  he  had  brought  an  action  for  it  as 
plaintiff.  It  follows  that  the  determination  in  a  former  action  of  an 
issue  presented  on  the  part  of  the  defendant  therein  by  way  of  set-off 
or  counterclaim,  or  in  recoupment  against  the  plaintiff,  is  res  judicata, 
as  fully  as  if  determined  in  a  separate  and  independent  action  brought 
by  the  defendant  against  the  plaintiff,  and  that  it  cannot  be  used  as  a 
set-off  or  counterclaim  in  a  subsequent  action.*'  So,  where  damages 
for  breach  of  warranty  have  been  set  off  in  an  action  upon  one  of  a 
series  of  notes  for  the  purchase  price  of  an  article,  such  breach  of  war^ 
ranty  cannot  be  set  up  as  a  defense  in  actions  upon  other  notes.**  But 
there  is  authority  supporting  the  rule  that  failure  of  consideration 
may  be  pleaded  as  a  defense  in  an  action  upon  another  note  of  the 
series,  although  damages  for  breach  of  the  warranty  cannot  he  again 

10.  Homblover  v.  Qeoise  Waahing-  13.  Lamb  t.  Wahlenmaier,  144  Gal. 
ton  University,  31  App.  Caa.  (D.  CT)  91,  77  Pae.  765,  103  A.  S.  B.  66: 
64,  14  Ann.  Cas.  696.  Case  Iffg.  Co.  v.  Hbon,  144  N.  C. 

11.  Stock  T.  Colorado  Fuel,  ete.,  527,  57  8.  E.  213,  HO  A.  S.  B.  983, 


Co.,  142  N.  Y.  236,  37  N.  E.  1,  26  10  L.R.A.(N.S.)  734  and  note. 


12.  Note:  10  L.R.A.{N.S.)  734-735.  Dec.  491;  10  L.R.A.(N.S.)  735. 
And  see  Actions,  vol.  1,  p.  341  et  14.  Enorr  v.  Peerlesa  Reaper  Co., 
aeq.;  Contracts,  vol.  6^  p.  1033  ;  23  Neb.  636,  37  N.  W.  465,  8  A.  S.  R. 
CocBTS,  vol.  7,  p.  1055;  Jcdguknts,  140. 

vol.  15,  p.  966  et  aeq.  Note:  10  UR.A.(N.S.)  735. 

R.  C.  L.  Vol.  XXIV.— 56.  881 


L.R.A,  67. 
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eet  off.**  Even  though  a  setoff  is  pleaded  in  a  former  action  it  will 
not  be  treated  as  a  matter  adjudicated  if  it  cloes  not  appear  to  have 
been  put  in  evidence  or  allowed.'*  Likewise  the  rejection  of  a  demand 
offered  as  a  set-off  in  a  former  action  on  trial  before  referees  does  not 
bar  a  subsequent  action  thereon,  if  the  demand  could  not  have  been 
legally  allowed  as  a  set-off.*'  And  if  there  are  any  damages  growing 
out  of  the  same  injury  which  could  not  be  recouped  in  the  first  action, 
the  recoupment  is  not  a  bar  to  a  subsequent  action  for  those  dam- 
ages.*^ Where  a  counterclaim  is  used  as  a  defense  to  an  action,  al- 
though no  judgment  for  the  excess  of  the  counterclaim  was  asked,  an 
action  cannot  be  afterwards  brought  upon  it.*'  But  where  a  breach 
of  guaranty  is  set  up  as  a  defense,  and  not  as  a  counterclaim,  in  an 
action  to  recover  the  balance  of  the  purchase  price,  the  purchaser  may 
thereafter  maintain  an  action  to  recover  damajges  for  such  breach.*** 
A  judgment  by  default,  upon  an  account  in  which  the  defendant  is 
credited  with  the  full  value  of  certain  services,  will  be  a  bar  to  an 
action  for  such  services  brought  during  the  pendency  of  the  first 
action.* 

91.  Election  of  Defendant  as  to  Pleading. — The  settled  doctrine  in 
the  absence  of  statute  is  that  set-off  or  recoupment  may  or  may  not  be 
pleaded,  at  the  election  of  l^e  defendant,  and  that  unless  it  is  pleaded, 
the  right  to  sue  upon  it  as  an  independent  cause  of  action,  or  to  rely 
upon  it  in  defense  of  another  action  by  the  same  plaintiff,  is  in  no 
wise  affected  or  impaired  by  a  judgment  against  the  defendant."  In 
some  states  it  is  provided  by  statute  that  if  the  defendant  shall  omit 
to  set  up  a  counterclaim  Monging  to  a  specified  class,  neither  he  nor 
his  assignee  can  afterwards  maintain  an  action  a^^iinst  the  plaintiff 

15.  Note:  10  L.R.A.(N.S.)  735.  819;  New  England  Mortgage  Security 

16.  Garrott  Johnson,  11  Gill  &  Co.  v.  Fry,  143  Ala.  637,  42  So.  57, 
J.  (Md.)  173,  35  Am.  Dec.  272;  111  A.  S.  R.  62;  Morton  v,  Bailev, 
Britton  v.  Turner,  6  N.  H.  481,  26  1  Scam.  (III.)  213,  27  Am.  Dec.  767; 
Am.  Dec.  713.  And  see  Judgubkts,  Ballinger  v.  Tarbell,  16  la.  491,  85 
vol,  15,  p.  977  et  seq.  Am.  Dec.  527;  Winthrop  Sav.  Bank 

17.  Beebe  v.  Bull,  12  Wend.  (N.  T.)  v.  Jackson,  67  Me.  570,  24  Am.  Rep. 
604,  27  Am.  Dec.  150.  56;  Parley  v,  Baleh,  23  Pick.  (Mass.) 

Note:  35  Am.  Dee.  276.  283,  34  Am.  Dec  56;  Helwig  v.  Las- 

18.  Note:  40  Am.  Dec.  326.  cowski,  82  Mich.  619,  46  N.  W.  1033, 

19.  McKnight  v.  Devlin,  52  N.  Y.  10  L.R.A,  378;  Britton  v.  Turner,  6 
399,  11  Am.  Rep.  715,  N.  H.  481.  26  Am.  Dee.  713;  New 

Note:  89  Am.  Dec.  492.  York  v.  Mabie,  13  N.  Y.  151,  64  Am. 

20.  Note:  10  L.R.A.(N.S.)   735.      Dec.  538;  Gillespie  v.  Torrence,  25 

1.  Brig»8  V.  Richmond,  10  Pick.  N.  Y.  306,  82  Am.  Dec.  355;  Mc- 
(Mass.)  391,  20  Am.  Dee.  526.  Knight  v.  Devlin,  52  N.  Y.  399,  11 

2.  Mercb.ints*  Heat,  etc.,  Co.  v.  Am.  Rep.  715;  Dunham  v.  Bower, 
Clow,  204  U.  S.  286,  27  S.  Ct.  285,  77  N.  Y.  76,  33  Am.  Rep.  570; 
51  U.  S.  (L.  ed.)  488;  Kauffman  v.  Cook  v.  Cook,  159  N.  C.  46,  74  S.  E. 
Raeder,  lUS  Fed.  171,  47  C.  C.  A.  639,  Ann.  Caa.  1914A  1137,  40  L.R.A. 
278,  54  L.R.A.  247;  Roach  v.  Privett,  (N.S.)  83;  Davenport  v.  Hubbard,  46 
00  Ala.  391,  7  So.  808,  24  A.  S.  R.  Yt.  200,  14  Am.  Rep.  620;  Jamtt 
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thereon ; '  in  other  jurisdictions  a  defendant  must  plead  a  set-o£f  it. 
suits  before  a  justice  of  the  peace.^  And  in  still  others  if  the  defend- 
ant omits  to  set  up  a  counterclaim  he  cannot  recover  costs  in  a  subse- 
quent action  * 

92.  Judgment  In  Action  in  Which  Coonterclaim  Might  Have  Been 
Pleaded  as  Res  Judicata. — A  judgment  or  decree  of  a  court  having 
jurisdiction  of  the  subject  matter,  and  of  the  partis,  is,  as  a  general 
rule,  final  and  conclusive  as  to  the  matters  actually  litigated  and 
<lecided,  and  also  as  to  the  matters  necessarily  involved  in  the  litigar 
tion,  and  which  might  have  been  litigated.'  It  is,  however,  sometimes 
difficult  to  draw  the  line  between  a  judgment  which  will  operate  as 
a  bar  to  an  action  for  a  specified  claim,  and  one  which  leaves  the 
claim  outstanding  to  he  enforced  by  a  cross  action.  It  depends  in  u 
great  measure  upon  the  nature  of  Uie  demand  litigated,  the  relation 
which  the  claim  sought  to  be  enforced  bears  to  it,  and  the  circum- 
stances attending  it.  Any  fact  or  allegation  which  is  expressly  or 
impliedly  involved  in  a  judgment  is  merged  in  it,  and  cannot  again 
be  litigated.'  There  are  cases  in  which  two  claims  could  not  coexist; 
where,  if  the  plaintiff  was  entitled  to  have  his  claim  allowed,  the 
defendant  would  be  precluded  from  recovering.  They  go  upon  the 
ground  that  the  plaintiff's  cause  of  action  could  be  made  out  by  over- 
coming the  defendant's  claim,  that  if  the  latter  was  well  founded  it 
would  defeat  the  former,  and  a  recovery  by  either  would  be  a  con- 
clusive answer  to  any  demand  made  by  the  other,  because  the  litiga- 
,tion  provoked  by  either  would  necessarily  involve  the  matter  upon 
which  both  must  rely,  and  it  could  not  be  again  litigated.  Thus  a 
recovery  by  a  physician  or  surgeon  of  his  fees  for  services  rendered, 
or  by  a  manufacturer  for  the  price  of  a  machine,  would  bar  an 
action  by  the  patient  in  the  first  case,  or  the  purchaser  in  the  second, 
for  damages  by  reason  of  nonperformance  of  the  contract  upon  which 
the  fee  or  price  depended,  because,  except  upon  proof,  or  admission  of 
performance,  the  plaintiff  could  not  have  recovered.*  So  an  action 
by  the  owner  of  goods  against  a  carrier,  for  damages  for  failure  to 

Qoodnow,  39  W.  Va.  602,  20  8.  E.  6.  Dnnham  t.  Bower,  77  N.  Y.  76. 
575,  32  L.R.A.  321.  33  Am.  Rep.  670}  Case  M^.  Co.  v. 

Notes:  40  Am.  Dec  326  ;  89  Am.  ICoore,  144  N.  C.  527,  67  S.  K.  213, 
Dec.  492.  119  A.  8.  R.  983,  10  L.R.A.(N.S.) 

And  Bee  Judokbnts,  vol.  16,  p.  972  734;  Baltimore,  etc.,  R.  Co.  v.  Bitner, 
at  aeq.  15  W.  Va.  455,  36  Am.  Rep.  820. 

3.  Scott  V.  Waggoner.  48  Mont.  And  see  Judoubkts,  vol.  16,  pp.  962, 
536,  139  Pae.  454,  L.R.A.1916C  491;  969  et  seq. 

Noiin  V.  Blackwell,  31  N.  J.  L.  170.  7.  Dunham  v.  Bower,  77  N.  Y.  76, 
86  Am.  Dec.  206.  33  Am.  Rep.  570;  Davenport  v.  Hub- 

Note  :  89  Am.  Dec.  492.  bard,  46  Yt  200,  14  Am.  Rep.  620. 

4.  Morton  v.  Bailey,  1  Scam.  (Rl.)  And  see  Jubokents,  vol.  15,  p.  976. 
213,  27  Am.  Dec.  767.  8.  Schwinger  v.  Raymond,  83  N.  Y. 

6.  Note:  89  Am.  Dee.  492.  193,  38  Am.  Rep.  415. 
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transport  auch  goods,  is  barred  by  a  previous  judgment,  in  favor  of 
the  carrier  gainst  the  owner  for  the  freight  of  such  goods,  for  the 
recovery  for  freight  in  transporting  the  property  necessarily  decides 
that  the  plaintiff  in  that  action  had  performed  his  contract.*  There 
is  a  class  of  cases  also  in  which  a  party  seeks  to  recover  for  work 
done  and  materials  furnished,  in  regard  to  which  no  price  has  been 
agreed  upon  between  the  parties.  In  such  cases,  the  worjcman  recovers 
upon  quantum  meruit,  and  of  necessity  must  show  what  he  reasonably 
deserves  to  receive,  under  all  the  circumstances,  for  his  labor  and  ma- 
terials. Any  failure  of  the  workman  properly  to  perform  the  work, 
and  any  damage  to  the  employer  from  known  unskilfulness  in  its 
performance,  is  involved  in  the  determination  of  the  issue  presented 
by  the  plaintiff.  A  failure  by  the  employer  when  sued  to  show  the 
damages  sustained  by  him  from  any  known  unskilfulness  or  im- 
proper performance  of  the  work  would  bar  him  from  a^in  litigat- 
ing, in  a  suit  in  his  own  favor,  in  regard  to  such  damages.*"  But, 
when  the  claim  of  the  defendant  is  for  a  breach  of  a  stipulation  in 
the  contract  other  than,  and  independent  of,  the  one  relied  upon  by 
the  plaintiff,  he  is  not  barred  from  prosecuting  his  claim  in  an  inde- 
pendent action,  if  he  fails  to  avail  himself  of  it  as  a  defense  to  the 
plaintiff's  suit.  He  is  not  barred,  for  the  reason  that  his  claim  may 
exceed  that  of  the  plaintiff,  so  that  he  could  not  have  a  full  remedy 
by  way  of  reduction  or  recoupment;  and  by  set-off,  he  might  be 
deprived  from  securing  only  so  much  of  his  claim  as  might  happen 
to  be  due  from  him  to  the  plaintiff.^* 

93.  Recovery  of  Balance  or  Excess  over  Plaintiff's  Demand  Gen- 
erally.— Under  the  codes  the  defendant  may  recover  on  a  set-off  or 
counterclaim  in  the  same  suit  any  balance  that  the  plaintiff  owes 
over  and  above  the  plaintiffs  demsmd.^'  Recoupment  is  limited  as  a 
defense  to  defeating  the  plaintiff's  action,  in  whole  or  in  part,^'  and, 

9.  Dunham  v.  Bower,  77  N.  Y.  76,  12  Atl.  401,  3  A.  S.  R.  57;  Bab- 
33  Am.  Rep.  570.  cock  v.  Trice,  18  111.  420,  68  Am.  Dec. 

10.  Davenport  v.  Hubbard,  46  Vt.  560;  Sargent  v.  Southgate,  5  Pick. 
200,  14  Am.  Rep.  620.  (Mass.)  312,  16  Am.  Dec.  409;  Cald- 

11.  Sehwinger  v.  Raymond,  83  N.  well  v.  Ryan,  210  Mo.  17,  108  S.  W. 
Y.  192,  38  Am.  Rep.  415;  Davenport  533,  124  A.  S.  R.  717,  14  Ann.  Cas. 
V.  Hubbard,  46  Vt.  200,  14  Am.  Rep.  314,  16  L.R.A.(N.S.)  494;  NoUn  v. 
620.  Blackwell,  2  Vroom  (N.  J.)  170,  86 

12.  Dushane  v.  Benedict,  120  U.  S.  Am.  Dec.  206;  Jennings  v.  Webster, 
630,  7  S.  Ct.  696,  30  U.  S.  (L.  ed.)  8  Paige  Ch.  (N.  Y.)  503,  35  Am. 
810;  Merchants'  Heat,  etc.,  Co.  v.  Dec.  722;  Schwinger  v.  Raymond,  83 
Clow,  204  V.  S.  286,  27  S.  Ct.  285,  N.  Y.  192,  38  Am.  Rep.  415;  Moore 
51  U.  S.  (L.  ed.)  488;  Mobile,  etc.,  v.  Tate,  87  Tenn.  725,  11  S.  W.  936, 
B.  Co.  V.  Clanton,  59  Ala.  392,  31  10  A.  S.  R.  712. 

Am.   Rep.   15;   State  v.   Arkansas  Note:  40  Am.  Dec.  322. 

Brick,  etc.,  Co.,  98  Ark.  125,  135  13.  Edge  Moor  Iron  Co.  v.  Brown 

S.  W.  843,  33  L.R.A.(N.S.)   376;  Hoisting  Macb.  Co.,  6  Penn.  (Del) 

Beeoher  v.  Baldwin,  55  Conn.  419,  10,  62  Ail.  1054^  4  Lit.A.(N.S.)  8S8. 
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except  as  authorized  by  statute,  the  defendant  cannot  recover  the 
balance,*^  but  he  can  use  his  demand  in  recoupment  only  by  sustain- 
ing a  loss  of  the  excess.**  If  he  desires  to  recover  on  his  cross  demand 
to  the  full  extent  he  must  not  plead  it  in  recoupment  but  bring  an 
independent  action  thereon.**  Where  a  set-ofif  or  counterclaim  is  used 
defensively  a  judgment  cannot  be  recovered  against  the  plaintiff  for 
any  excess  over  the  plaintiff's  claim.*^  Thus  in  an  action  by  an 
assignee  the  defendant  cannot  recover  a  money  judgment  on  a  set- 
off existing  against  the  assignor.^*  A  set-off  or  counterclaim  may  be 
utilized,  by  way  of  reply,  to  defeat  any  affirmative  matter  set  up  by 
way  of  answer,  but  such  set-off  or  counterclaim  cannot,  by  way  cf 
reply,  be  made  the  subject  of  a  sul^tantive  claim  upon  which  a  judg- 
ment may  be  baaed." 

94.  In  Action  by  Government. — counterclaim  cannot  be  main- 
tained against  the  stale  for  any  balance  the  defendant  might  be 
entitled  to  over  and  above  the  amount  of  the  state's  claim,**  as  t^at 
would  virtually  be  allowing  the  government  to  be  sued,  which  is  not 
permissible.*  So  in  actions  by  the  federal  government  wherein  it  is* 
generally  held  that  counterclaims  both  legal  and  equitable  may  be 
interposed,*  the  rule  prohibiting  a  recovery  of  any  excess  is  followed.' 
And  where  the  decisions  allowing  a  set-off  are  upon  the  broad  ground 
that  the  rights  of  the  parties  should  be  adjusted  acceding  to  the 

14.  Florida  K.  Co.  v.  Smith,  21  Bank,  22  Mont.  190,  56  Pac  111,  74 
WalL  (U.  S.)  255,  22  U.  S.  (L.  ed.)  A.  S.  R.  582. 

513;  Mason  Lumber  Co.  v.  Buchtel,     18.  Sargent  v.  Southgate,  5  Pick. 
101  U.  S.  630,  25  U.  S.  (U  ed.)  1072;  (Mass.)  312,  16  Am.  Dec.  409;  Stad- 
Edge  Moor  Iron  Co.  v.  Brown  Hoist-  ler  v.  Helena  First  Nat.  Bank,  22 
ing  Mach.  Co.,  6  Penu.  (Del.)  10,  Mont  190,  56  Pac.  Ill,  74  A.  S.  E. 
62  Atl.  1064,  4  L.R.A.(N.S.)  858  ;  583;  Boyd  v.  Gore,  143  Wia.  531,  128 
Babcock  v.  Trice,  18  lU.  420,  68  Am.  N.  W.  68,  21  Ann.  Cas.  1263. 
Dec.  560;  Johnson  v.  White  Mountain     Note:  23  L.R.A.  310. 
Creamery  Ass'n,  68  N.  H.  437,  36  Atl.     19.  Small  v.  Kennedy,  137  Ind.  299, 
13,  73  A.  S.  R.  610;  Gillespie  v.  Tor-  33  N.  E.  674,  19  L.RA.  337. 
ranee,  25  N.  Y.  306,  82  Am.  Dec.      20.  SUte  v.  Arkansas  Brick,  etc., 
;155;  McKnight  v.  Devlin,  63  N.  Y.  Co.,  98  Ark.  125,  135  8.  W.  843,  33 
399,  11  Am.  Rep.  715;   Baltimore,  L.RA..(N.S.)  376  and  note.    And  see 
etc.,  R.  Co.  V.  Jameson,  13  W.  Va.  supra,  par.  18,  19. 
833,  31  Am.  Rep.  775;  Baltimore,  1.  Reeside  t.  Walker,  11  How.  272, 

R.  Co.  V.  Bitner,  15  W.  Va.  455,  36  13  U.  S.  (L.  ed.)  693;  United  States 
Am.  Rep.  820.  v.  Eckford,  6  Wall.  484,  18  U.  S. 

Notes:  28  Am.  Dee.  529;  40  Am.  (L.  ed.)  920. 
Dee.  322;  Ann.  Cas.  1914B  119.  2.  See  supra,  par.  31. 

16.  State  V.  Arkansas  Brick,  etc.,  3.  Reeside  t.  Walker,  11  How.  272, 
Co.,  98  Ark.  125,  136  S.  W.  843,  33  13  U.  S.  (L.  ed.)  693;  De  Groot  v. 
L.B.A.{N.8.)  376.    And  see  supra.  United  States,  5  Wall.  419,  18  U.  S. 


Co.,  98  Ark.  125,  135  8.  W.  843,  33  920;  Sehaumburg  v.  United  States,  103 
L.R.A.(N.S.)  376.  U.  S.  667,  26  U.  S.  (L.  ed.)  599. 

17.  Btadler  t.  Helena  First  Nat.     Note:  33  L.B.A.(N.9.)  381. 


par.  5. 

16.  State  T.  Arkansas  Brick,  etc.. 


(L.  ed.)  700;  United  States  v.  Eck- 
ford, 6  WaU.  484,  18  U.  S.  (L.  ed.) 
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equities,  it  is  generally  held  that  the  defendant's  claim  may  be  adjudi> 
cated  only  to  the  extent  that  it  is  asserted  as  a  defense.*  But  while 
no  judgment  can  bo  rendered  against  the  government,  it  may  be 
judicially  ascertained  that,  on  sixiking  a  btdancfe  of  just  demands, 
the  government  is  indebted  to  the  defendant  in  an  ascertained 
amount.' 

4.  Moore  v.  Tate,  87  Tflnu.  725,  11  WaU.  419,  18  U.  5.  (L.  ed.)  700; 


S.  W.  935,  10  A.  S.  E.  712. 
Note:  33  L.BJi.(N.S.)  382. 
6.  De  Groot  v.  United  States,  5 


United  States  t.  Eckfoxd,  6  WaU.  484, 
18  U.  8.  (L.  ad.)  m 
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5.  Bequisites 
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7.  Op^tion  and  Effect  of  Rule 

IIL  Application  of  Rule 

8.  Estates  in  General  ' 

9.  Equitable  and  Trust  Estates 

10.  Joint  Estates 

11.  Contingent  Remainders 

12.  Instruments  in  Creation  of  Estates 

13.  Words  Used  as  Means  of  Determining  Application  Generally 

14.  Heirs  as  Word  of  Limitation 

15.  Heirs  as  Word  of  Purchase  , 

16.  "Lawfnl  Bars,"  "BodUy  Heirs,"  "Blood  Relations/'  and  the  Like 

17.  "Issue,"  "Children"  and  the  Like 

18.  Intention  of  Grantor  or  Devisrar 

19.  Personal  Property 

I.  Introductory 

1.  Statements  of  Rule. — The  rule  as  annouaced  in  the  case  from 
which  it  derived  its  name  (1  Coke  104)  ia  that  "When  the  ancestor 
hy  any  gift  or  conveyance  takes  an  estate  of  freehold,  and  in  the  same 
jiift  or  conveyance  an  estate  is  limited,  either  mediately  or  imme- 
diately to  his  heirs  in  fee  or  in  tail,  'Uie  heirs'  arc  words  of  limita- 
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tion  of  the  estate,  and  not  words  of  purchase."  ^  This  statement  of  the 
rule  has  been  often  repeated  with  slight  modification  in  phraseology.' 

An  addition  to  the  original  model,  adding  to  its  accuracy,  is  to  the 
effect  that  the  limita.tion  to  the  heirs  must  be  by  way  of  remainder.^ 
Preston  in  his  work  on  "Estates"  states  the  rule  as  follows:  "First. 
When  a  person  takes  an  ^tate  of  freehold,  legally  or  equitably,  under 
a  deed,  will,  or  other  writing,  and  afterward  in  the  same  deed,  will, 
or  writing,  there  is  a  limitation  by  way  of  remainder,  with  or  without 
the  interposition  of  any  othc  ?  estate,  of  an  interest  of  the  same  qual- 
ity, as  legal  or  equitable,  to  his  heirs  generally  or  his  heirs  of  his 
body  by  that  name  in  deeds  or  writings  of  eonveyanoe,  and  by  that 
or  some  such  name  in  wills,  and  as  a  class  or  denomination  of  per- 
sons to  take  in  succession,  from  generation  to  generation,  the  hmita- 
tion  to  the  heirs  will  entitle  the  person  or  ancestor  himself  to  the 
estate  or  interest  imported  by  that  limitation.  .  .  ,  Secondly,  thus: 
Whenever  the  ancestor  takes  an  estate  of  freehold  or  frank  tenement, 
and  an  iminetiiate  remainder  is  thereon  limited  in  the  same  convey- 
ance to  his  heirs  or  heirs  in  tail,  such  remainder  is  immediately  exe- 
cuted in  possession  in  the  ancestor  so  taking  the  freehold,  and  there- 
fore is  not  contingent  or  in  abeyance."  *  This  language  was  con- 
densed by  Chancellor  Kent  to. the  following  form:  "When  a  person 
takes  an  estate  of  freehold,  legally  or  equitably,  under  a  deed,  will, 
or  other  writing,  and  in  the  same  instrument  there  is  a  limitation  by 
way  of  remainder,  either  with  or  without  the  interposition  of  another 
estate,  of  an  interest  of  the  same  legal  or  equitable  quality,  to  his 
heirs  or  heirs  of  his  body,  as  a  class  of  persons  to  take  in  succession 
trom  generation  to  generation,  the  limitation  to  the  heirs  entitles  the 
ancestor  to  the  wliole  estate."  This  statement  is  regarded  as  bo^ 
accurate  and  comprehensive  and  has  been  adopted  by  writers  of  high 
standing  and  by  many  of  the  courts.'"   In  some  cases  the  broad  term 

1.  Note:  29  L.R.A.(N.S.)  973.  Note:  29  L.E.A.{N.S.)  973,  974. 

2.  Webster  v.  Cooper,  14  How.  3.  Note:  29  L.R.A.(N.S.)  974. 
488;  14  U.  S.  (L.  ed.)  510;  Daniel      4.  Note:  29  L.R.A.(N.S.)  974. 

V.  Whartenby,  17  \VaU.  639,  21  U.  S.  B.  Daniel  v.  Whartenby,  17  Wall. 
(L.  ed.)  661:  Green  v.  Grefen,  23  Wall.  639,  21  U.  S.  (L.  ed.)  661;  Green  v. 
486,  23  V.  S.  (L.  ed.)  75;  Doyle  v.  Green,  23  WalL  486,  23  U.  S.  (L.  ed.) 
Andis,  127  la.  36,  102  N.  W.  177,  4  75;  Weseott  v.  Binford,  104  la.  645, 
Ann.  Cas.  18,  69  L.R.A.  953;  Sands  74  N.  W.  18,  65  A.  S.  R.  630;  Doyle 
V.  Old  Colony  Trust  Co.,  195  Mass.  v.  Andis,  127  la.  36,  102  N.  W.  177, 
575,  81  N.  E.  300,  12  Ann.  Cas.  837;  4  Ann.  Cas.  18,  69  L.J^.A.  953:  Lylea 
Rogers  v.  Rogers,  3  Wend.  (N.  Y.)  v.  Digges,  6  Har.  &  J.  {Ud.)  334,  14 
503,  20  Am.  Dee.  716;  Smith  v.  Am.  Dec.  2S1;  Ware  v.  Richardson, 
Proctor,  139  N.  C.  314,  51  S.  E.  689,  3  Md.  505,  56  Am.  Dec.  762;  Smitb  v. 
2  L.R.A.(N.S.)  172;  Perry  v.  Hack-  Proctor,  139  N.  C.  314,  51  S.  E.  889, 
nev,  142  N.  C.  368,  55  S.  E.  289,  115  2  L.R.A.(N.S.)  172:  Polk  v.  Ftoia, 
A.'S.  R.  471,  9  Ann.  Caa.  244;  Polk  i)  Yerg.  (Tenn.)  209,  30  Am.  Pe^ 
V.  Fans,  9  Yerg.  (Tenn.)  209,  30  Am.  400. 


Der>.  400. 


Kote:  29  LJt.A.(N.S.)  976. 
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"freehold"  is  used  in  describing  the  ancestor's  estatej*  while  in  othexb 
the  estate  is  more  exactly  described  as  one  for  life.'  In  most  of  the 
short  statements  of  the  rule,  where  the  term  "freehold"  is  used,  the 
fact  that  the  limitation  to  the  heirs  must  be  by  way  of  remainder  is 
not  brought  out.^  The  courts  in  setting  out  the  rule  seem  to  lay 
stress  on  one  or  more  of  the  conditions  requisite  to  bring  it  into  opera- 
tion, omitting  others,  being  guided  generally  by  the  circumstances  of 
the  particular  case  presented  for  decision.* 

2.  History  of  Rule. — ^The  rule  takes  its  name  from  an  early  case 
decided  in  the  reign  of  Queen  Elizabeth  (1  Coke  104),  though  it 
was  at  that  time  considered  as  an  ancient  dogma  of  the  common 
law.^*  In  that  case  several  judgments  in  the  Year  Books  in  the  time 
of  Edward  III  are  cited  in  support  of  it,^^  and  Blackstone  has  traced 
it  to  a  case  decided  in  the  reign  of  Edward  11.*'  Some  writers  trace 
its  origin  to  the  feudal  ^stem,^*  but  no  one  attempts  to  fix  the  date. 
At  common  law  there  are  but  two  modes  of  acquiring  title  to  real 
estate — by  descent  and  purchase.  Where  a  person  takes  as  heir  at 
law,  he  is  in  by  descent;  the  law  casts  the  estate  on  him  at  the  death 
of  his  ancestor.  But  when  he  acquires  title  to  land  by  his  own  act  or 
agreement,  he  is  a  purchaser;  not  that  in  the  common  acceptation 
of  the  term  he  has  paid  a  consideration  for  it,  for  if  it  is  given  to  him, 
he  is  still,  in  contemplation  of  law,  a  purchaser.  A  devisee  who  takes 
an  estate  different  from  what  the  law  would  cast  on  him  as  heir  is 
a  purchaser,  and  as  such  is  exempt  from  the  restraints  imposed  on 
heirs  in  their  minority,  such  as  wardships  and  the  right  of  marriage. 
These  are  remnants  of  the  feudal  system.  It  was  natural,  therefore, 
that  under  the  system  of  military  tenures,  restraints  should  be  im- 
posed on  devises  of  real  estate  Emd  hence  the  adoption  of  the  rule.'* 

6.  MeFeely  v.  Moore,  5  Ohio  464,  v.  Moseley,  159  N.  C.  1,  74  S.  E.  454, 
24  Am.  Dec.  314.  40  L.R.A.{N.S.)  768. 

Note:  29  L.R.A.(N.S.)  975.  11.  Danid  v.  Whartenby,  17  WaU. 

7.  McIIhinny  v.  Mcllhinnv,  137  Ind.  639.  21  U.  S.  (L.  ed.)  661. 
411,  37  N.  E.  147,  45  A.  S.  E.  186,      12.  Daniel  v.  Whartenby,  17  WaU. 


8.  Canedy  v.  Haskins,  13  Mete.  22  L.R.A.  598.  And  see  Perrin  v. 
(Mass.)  389,  46  Am.  Dec.  739;  Trum-  Blake,  4  Burr.  2579,  1  W.  Bl.  672, 
bull  V.  Trumbull,  149  Mass.  200,  21  Hargrave's  Law  Tracts  489,  10  Eng. 


9.  Shriver  v.  Lynn,  2  How.  43,  11  639,  21  U.  S.  (L.  ed.)  661;  Doyle  v. 
U.  S.  (L.  ed.)  172;  Butler  v.  Hueatis,  Andia,  127  la.  36,  102  N.  W.  177,  4 
68  111.  594,  18  Am.  Rep.  589;  Dick  v.  Ann.  Cas.  18,  69  L.R.A.  953;  Stames 
Ricker,  222  lU.  413,  78  N.  E.  823,  v.  Hill,  U2  N.  C.  1,  16  S.  E.  1011, 
113  A.  S.  R.  426;  Price  v.  Taylor,  28  22  L.R.A.  598;  Polk  v.  Fans,  9  Yerg. 
Pa.  St.  95,  70  Am.  Dec.  105.  (Tenn.)  209,  30  Am.  Dee.  400. 

Note:  29  L.R.A.(N.S.)  976.  14.  Rogers  v.  Rogers,  3  Wend.  (N. 

10.  Stames  v.  Hill,  112  N.  C.  1,  T.)  603,  20  Am.  Dec.  716. 
16  S.  £.  1011.  22  L.R.A.  598;  Cotton 

889 


24  L.R.A.  489. 

Note:  29  L.R.A.(N.S.)  975. 


639,  21  U.  S.  (L.  ed.)  661;  Stames 
V.  HUI,  112  N.  C.  1,  16  S.  E.  1011, 


N.  E.  366,  4  L.R.A.  117. 
Note:  29  L.R.A.(N,S.)  976. 
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While  the  current  of  professional  opinion  in  England  seems  to  be 
that  the  rule  referred  to  had  its  origin  in  feudal  policy,  Blaokstone 
was  inclined  to  believe  that  the  rule  was  first  established  to  prevent  the 
inheritance  from  being  in  abeyance.  One  principal  foundation  for 
it,  he  said,  was  to  obviate  the  mischief  of  too  frequently  putting  the 
inheritance  in  suspense  or  abeyance.  Another  foundation,  he  said, 
might  be  and  probably  was  laid  in  a  principle  diametrically  opposite 
to  the  genius  of  the  feudal  institutions,  namely,  a  desire  to  facilitate 
the  alienation  of  land,  and  to  throw  it  into  the  track  of  commerce  one 
generation  sooner  by  vesting  the  inheritance  in  the  ancestor  than  if 
he  continued  tenant  for  life,  and  the  heir  was  declared  a  purchaser.** 
Certain  it  is  that  the  power  of  alienation  and  that  of  vested  estates 
were  favored  doctrines  of  the  common  law,  and  as  such  were  pro- 
moted by  tbe  rule  in  Shelley's  Case.  If  of  feudal  origin,  its  purpose 
must  have  been  to  defeat  in  part  the  feudal  policy  that  every  grantee 
or  devisee  should  take  his  estate  per  forma  doni,  the  terms  of  which 
were  to  be  construed  stricti  juris.  Though  the  principle  had  long 
been  recognized,  it  appears  not  to  have  attracted  general  attention 
until  A.  D.  1590,  when  definitely  stated  in  the  case  from  which  its 
name  is  derived.  That  decision  aroused  considerable  discusBi<m  at  the 
time,  but  the  agitation  subsided  until  the  year  1770,  when  it  began 
again  in  a  case  before  the  Privy  Council.**  When  that  case  came  on 
for  hearing  Lord  Mansfield  was  the  only  law  lord  in  attendance  on 
the  Privy  Council,  and  he  deemed  the  question  involved  of  too  great 
importance  to  be  decided  by  his  single  opinion.  A  feigned  case  was 
accordingly  prepared  and  submitted  to  the  King's  Bench.  After  being 
twice  argued  three  of  the  judges,  including  Mansfield,  agreeing  that 
the  case  was  within  tiie  rule  in  Shelley's  Case,  were  for  repudiating  it, 
while  one,  Yates,  was  for  applying  it.  A  fierce  controversy  arose. 
Pamphlets  were  written  assailing  and  in  defense  of  Lord  Mansfield. 
An  appeal  was  taken  to  the  Exchequer  Chamber,  where,  after  being 
several  times  argued,  seven  of  the  justices,  including  Sir  William 
Blackstone,  sustained  and  applied  the  rule,  and  one,  Chief  Justice  De 
Grey,  concurred  in  the  views  of  Lord  Manafield.*'  That  decision 
was  followed  by  a  case  decided  shortly  afterwards,  which  has  since 
been  regarded  as  confirming  the  rule  as  a  part  of  the  laws  of  Eng- 
land.^^   The  rule  was  not  designed  to  defeat  the  intention  of  the 

16.  Daniel  v.  Whartenby,  17  Wall.     16.  Perrin  v.  Blake,  4  Burr.  2579, 
639,  21  U.  S.  (L.  ed.)  661;  Doyle  v.  1  W.  Bl.  672,  Hargraves  La*  Tracts 
Andis,  127  la.  36,  102  N.  W.  177,  4  489,  10  Eng.  Rnl.  Caa.  689. 
Ann.  Cas.  18,  69  L.R.A.  953;  Stames     17.  Doyle  v,  Andis,  127  la.  36,  102 
v.  Hill,  112  N.  C.  1,  16  S.  E.  1011,  N.  W.  177,  4  Ann.  Caa  18,  69  UR.A. 
22  UB.A  598;  Cotton  v.  Moseley,  159  953;  Ware  v.  Richardson,  3  Md.  505, 
N.  0.  1,  74  S.  E.  454,  40  L.R.A.(N.S.)  56  Am.  Dec.  762. 
768;  Perrin  v.  Blake,  4  Burr.  2579,  1     Note:  29  L,R.A.(N.S.)  977,  978. 
W.  Bl.  672,  Hargraves  Law  Tracts     18.  Jesson  v.  Wright,  2  Biigh  1,  21 


489,  10  Eng.  Rul.  Caa.  689. 


Rev.  Bep.  1, 10  Eng.  Bui.  Cas.  714. 


600 


Digitized  by 


24  R.  C.  L. 


SHELLEY'S  CASE 


S  3 


gioDtor  or  testator,  but  gave  to  certain  words,  as  "heirs,"  such  force 
and  effect  that  when  used  they  were  conclusively  presumed  to  show 
an  intent  to  vest  the  estate  in  ^e  ancestor,  in  fee.  Theoretically,  the 
rule  was  not  applied  to  ascertain  the  intent  of  the  grantor  or  testator, 
but  to  declare  its  effect  when  ascertained.'* 

3,  Prevalence  of  Rule. — The  rule  was  introduced  in  this  country 
as  part  of  the  common  law,  and  in  such  of  the  states  as  inherited 
the  common  law  from  the  mother  country  obtained  until  abolished 
by  statute.  It  has  been  declared  to  exist  in  many  of  the  states. In 
some  it  is  preserved  in  all  its  rigor,'  while  in  others,  though  recog- 
nized, the  rule  ia  not  favored.*  In  many  of  the  jurisdictions  in  which 
the  rule  obtains  it  is  recognized  as  a  rule  of  property.'  Although  the 
rule  has  been  an  undisputed  canon  of  the  English  common  law  for 


19.  Daniel  v.  Whartenby,  17  WaU.  Md.  484,  17  Atl.  398,  14  A.  S.  R.  377; 
639,  21  U.  8.  (L.  ed.)  661;  AUen  v.  Hall  v.  Gradwohl,  113  Md.  293,  77 
Craft,  109  Ind.  476,  9  N.  E.  919,  58  Atl.  480,  29  L.R.A.(N.S.)  954;  Leath- 
Am.  Rep.  425;  Westeott  v.  Binford,  era  v.  Gray,  101  N.  C.  162,  7  S.  E. 
104  la.  645,  74  N.  W.  18,  65  A.  S.  R.  ^7,  9  A.  S.  R.  30;  Stames  v.  HCl, 
530.  112  N.  C.  1,  16  S.  E.  1011,  22  L.R.A. 

20.  Daniel  v.  Whartenby,  17  Wail.  598;  Tyson  v.  Sinclair,  138  N.  C.  23, 
639,  21  U.  S.  (L.  ed.)  661;  De  Vaughn  50  S.  E.  450,  3  Ann.  Cas.  397;  Cotton 
V.  Hutchinson,  165  U.  S.  566,  17  S.  v.  Moseley,  159  N.  C.  1,  74  S.  E.  454, 
Ct.  461,  41  U.  S.  (L.  ed.)  827;  Vogt  40  L.R.A.(N.S.)  768;  Robeson  v. 
7.  Graff,  222  U.  S.  404,  32  S.  Ct.  134,  Moore,  168  N.  C.  388,  84  S.  E.  351, 
56  V.  S.  (L.  ed.)  249;  Jones  v.  Reee,  L.R.A.1915D  496;  McFeely  t.  Moore, 
6  Penn.  (Del)  504,  69  AtL  785,  16  5  Ohio  464,  24  Am.  Dec.  314;  Hileman 
L.R.A.(N.S.)  734;  BuUer  v.  Huestis,  v.  Bouslaugh,  13  Pa.  St.  344,  53  Am. 
68  111.  594,  18  Am.  Rep.  589;  Car-  Dee.  474;  Polk  v.  Paris,  9  Yerg. 
penter  v.  Van  OHnder,  127  lU.  42,  11  (Tenn.)  209,  30  Am.  Dec.  400. 

A.  S.  R.  92,  2  L.R.A.  455;  Fowler  t.     Notes:  30  Am.  Dee.  415;  2  hS..A. 

Blaek,  136  Dl.  363,  26  N.  £.  596,  11  456  ;  29  L.R.A.(N.S.)  1169  et  seq.;  9 

Ij.R.A.  670;  Ward  v.  Butler,  239  lU.  Eng.  Rnl.  Cas.  300.  . 

462,  88  N.  E.  189,  29  L.R.A.(N.8.)     1.  Notes:  30  Am.  Dec  416;  29 

942;  Bails  v.  Davis,  241  111.  536,  89  L.R.A.(N.S.)  1169  et  seq. 

N.  E.   706,  29  LJljl.(N.S.)   937  ;     2.  Westeott  v.  Binford,  104  la,  645, 

Fountain  Coonty  Coal,  etc.,  Co.  v.  74  N.  W.  18,  65  A.  S.  R.  630;  Hall 

Beekleheimer,  102  Ind.  76, 1  N.  E.  202,  v.  Gradwohl,  113  Md.  293,  77  Atl.  480. 

52  Am.  Rqp.  645;  AUen  v.  (Mt,  109  29  L.R.A.(N.S.}  964. 

Ind.  476,  9  N.  E.  919,  68  Am.  Rep.     Notes:  30  Am.  Dee.  416;  29  UR.A. 

^;  Eainhazt      Eaznhaitf  127  Ind.  (N.S.)  1169  et  seq.;  9  Eng.  Bnl.  Cas. 

397,  26  S.  £.  896,  22  A.  S.  B.  662  ;  300. 

Westeott  T.  Binford,  104  la.  646,  74  3.  Caipenter  t.  Van  Olinder,  127 
N.  W.  18,  65  A.  S.  R.  530;  Doyle  t.  IU.  42,  19  N.  E.  868,  11  A.  S.  R.  92, 
Andis,  127  la.  36,  102  N.  W.  177,  4  2  L.R.A.  456;  Eamhart  v.  Eanihart, 
Ann.  Cas.  18,  69  L.R.A.  963;  Kepler  127  Ind.  397,  26  N.  E.  895, 22  A.  S.  R. 
T.  Larson,  131  la.  438,  108  N.  W.  652;  McFeely  v.  Uooie,  6  Ohio  464, 
1033,  7  Ii.R.A(N.S.)  1109;  Westeott  24  Am.  Dec.  314;  Hileman  t.  Bons- 
V.  Meeker,  144  la.  3U,  122  N.  W.  laugh,  13  Pa.  St  344,  63  Am.  Dec. 
964,  29  Ii.R.A.(N.S.)  947;  Ware  v.  474;  Polk  v.  Fans,  9  Terg.  (Tenn.) 
Richardson,  3  Md.  505,  56  Am.  Dec.  209,  30  Am.  Deo.  400. 
762  and  note;  Hughes  t.  Niklas,  70 
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more  than  five  centuries,  it  has  been  abolished  or  modified  in  many, 
if  not  most,  of  the  states  of  our  Union.* 

II.  Construction  and  Operation  op  Rulb 

4.  Meaning  of  Terms  Used. — The  word  "limitation"  as  used  in  the 
rule  in  Shelley's  Case  must  be  understood,  not  in  the  sense  of 
restriction,  but  as  a  word  describing  the  extent  or  quality  of  the  estate 
conveyed;  •  and  "purchase"  as  any  means  of  acquiring  property  other 
than  by  descent.'  With  this  understanding  of  the  meaning  of  the 
terms  ^limitation"  and  "purchase,"  the  rule  announced  in  Shelley's 
Case  would  read,  "When  the  ancestor  by  any  gift  or  conveyance  takes 
an  estate  of  freehold  and  in  the  same  gift  or  conveyance  an  estate  is 
limited,  either  mediately  or  immediately,  to  his  heirs  in  fee  or  in 
tail,  that  always  in  such  cases  'the  heirs'  are  words  describing  the 
extent  or  quality  of  the  estate  conveyed,  and  not  words  designating 
the  persons  who  are  to  take  it"  ^  As  generally  understood,  the  h^ts 
of  a  man  are  those  of  his  kin  who  survive  him  and  are  capable  of 
inheriting  at  the  time  of  his  death.  They  may  be  either  his  lineal 
descendants  or  collaterals.^  Heirs  contemplated  by  the  rule  ore  those 
of  the  whole  line  of  inheritable  blood,  designating  those  who  are  to 
take  from  generation  to  generation.  They  must  be  heirs  of  him  who 
takes  the  particular  estate,  and  by  devolution  from  him.*  When  the 

4.  Daniel  v.  Whaitenby,  17  Wall.  N.  W.  177,  4  Ann.  Cas.  18,  69  L.R.A. 
639,  21  U.  S.  (L.  ed.)  661;  Lewis  v.  953;  Stamea  v.  Hill,  112  N.  C.  1,  16 
Levis,  74  Conn.  630,  51  AU.  864,  92  S.  E.  1011,  22  L.R.A.  598. 
A.  S.  R.  240;  Jones  v.  Rees,  6  Penn.     Note:  29  L.R.A.(N.S.)  971. 
(Del.)  504,  69  Atl.  785,  16  L.R.A.     6.  Doyle  v.  Andis,  127  la.  36,  102 
(N.S.)  734:  Wilkerson  v.  Claii,  80  N.  W.  177,  4  Ann.  Cas,  18,  69  L.R.A. 
Ga.  367,  7  S.  E.  319, 12  A.  8.  R.  258  :  953;  Rogers  v.  Rogers,  3  Wend.  (N. 
Wilson  V.  Linder,  18  Idaho  438,  110  T.)  503,  20  Am.  Dec.  716. 
Pac.  274,  138  A.  S.  R,  213;  Doyle  v.     Note:  29  L.R.A.(N,S.)  971. 
Andis,  127  la.  36,  102  N.  W.  177,  4     7.  Note:  29  L.R.A.(N.S.)  971. 
Ann.  Cas.  18,  69  L.R.A.  953  and  note;     8.  Price  v.  Gnffin,  150  N.  G.  523, 
Mefford  v.  Dougherty,  89  Ey.  68,  11  64  S.  K  372,  29  L.R.A.(N.S.)  935. 
S.  W.  716,  25  A.  S.  R.  621;  Hayward     9.  De  Vaughn  v.  Hutchinson,  165 
V.  Howe,  12  Gray  (Mass.)  49,  71  Am.  V.  S.  666,  17  S.  Ct.  461,  41  U.  8. 
Deo.  734:  TrumbuU  v.  Trombull,  149  (L.  ed.)  827;  Vogt  v.  Graff,  222  U.  S. 
Mass.  200,  21  N.  E.  366,  4  L.R.A.  117;  404,  32  S.  Ct  134,  56  U.  S.  (L.  ed.) 
Defreese  v.  I^e,  109  Mich.  415,  67  249;  Carpenter  v.  Van  Olinder,  127 
N.  W.  505,  63  A.  S.  R.  584,  32  L,R.A.  lU.  42,  19  N.  E.  868,  11  A.  S.  R.  92, 
744;  Menard  v.  Campbell,  180  Mich.  2  L.R.A.  456;  Conner  v.  Gardner, 
583,  147  N.  W.  556,  Ann.  Cas.  1916A  230  111.  258,  82  N.  E.  640,  15  L.R.A. 
802;  Bigley  v.  Watson,  98  Tenn.  353,  (N.S.)   73;  Fountain  County  Coal, 
39  S.  W.  525,  38  L.R.A.  679.  etc.,  Go.  v.  Beckldieimer,  102  Ind.  76, 

Notes:  30  Am.  Dec.  415;  11  A.  8.  1  N.  E.  202,  62  Am.  Rep.  645;  Grain- 
R.  100;  14  A.  S.  R.  381;  139  A.  S.  R.  ger  v.  Grainger,  147  Ind.  95,  44  N.  E. 
96;  U  Lil.A.  671;  29  L.R.A.(N.S.)  189,  46  N.  E.  80,  36  L.R.A.  186 ;  Doyle 
1159  et  seq.;  10  Eng.  Rul.  Cas.  755.     v.  Andis,  127  la.  36,  102  N.  W.  177, 

6.  Doyle  v.  Andis,  127  la.  36,  102  4  Ann.  Gas.  18,  69  L.R.A.  953;  Kepler 
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word  "heirs"  is  used  as  designatio  personarum,  or  as  a  synonym  for 
"children,"  etc.,  as  is  sometimes  the  case,  it  is  of  course  not  enough, 
as  it  does  not  include  the  whole  line  of  inheritable  blood.*® 

5.  Requisites. — Analyzing  the  rule  it  is  apparent  that  certain  con- 
ditions must  concur  before  it  can  become  operative  and  have  force 
and  effect  In  the  first  place  there  must  be  an  estate  of  freehold  in 
the  ancestor  or,  as  he  is  sometimes  called,  &e  first  taker.  It  is  appar- 
ent that  this  milst  be  so,  for  if  there  were  no  freehold  estate  there 
could  be  nothing  for  the  word  "heirs"  or  "heirs  of  the  body"  to  oper^ 
ate  on.'^  The  ancestor  must  take  the  estate  of  freehold  by  or  in  conse- 
quence of  the  same  assurance  which  contains  the  limitation  to  his 
heirs.^'  The  word  "heirs"  must  be  used  in  ita  technical  sense  as 
importing  a  class  of  persons  to  take  indefinitely  in  succession^*  The 
interest  limited  to  the  ancestor  and  that  to  his  heirs  must  he  of  the 
same  quality,  th^  is,  both  legal  or  both  equitable,  for  otherwise  they 
would  not  coalesce."  The  estate  limited  to  the  heirs  must  be  limited 


T.  Lbtboii,  131  la.  438,  108  N.  W.  (N.S.)  172;  Findlay  t.  Riddle,  3  Binn. 

1033,  7  L.RA.(N.S.)  1109;  Lyies  v,  (Pa.)  139,  5  Am.  Dec.  355. 

Digges,  6  Har.  &  J.  (Md.)  364,  14  Note:  22  A.  S.  R.  654. 

Am.  Dec.  281;  Ware  v.  Richardson,  11.  Rissman   v.   Wierth,   220  111. 

3  Md.  505,  66  Am.  Dec.  762  and  note;  181,  77  N.  £.  108,  110  A.  S.  R.  243 

Kuntzleman's  Estate,  136  Pa.  St  142,  and  note;  Bails  v.  Davis,  241  111.  536, 

20  Atl.  645,  20  A.  S.  R.  909;  MeCann  89  N.  E.  706,  29  UR.A.(N.S.)  937: 

T.  McCann,  197  Pa.  St.  452,  47  Atl.  DoyJe  v.  Andia,  127  la.  36,  102  N.  W. 

743,  80  A.  S.  R.  846;  Mudge  v.  Ham-  177,  4  Ann.  Cas.  18,  69  L.R.A.  953. 

mill,  21  R.  I.  283,  43  Atl.  544,  79  Notes:   2  L.R.A.  455  :  29  L.R.A. 

A.  S.  R.  802;  Myers  t.  Anderson,  1  (N.S.)  1000,  1001. 

Strob.  Eq.  (S.  G.)  344,  47  Am.  Dee.  12.  Bails  t.  Davis,  241  HI.  536,  89 

537;  Clark  v.  Neves,  76  S.  C.  484,  57  N.  E.   706,   29   L.R.A.(N.S.)  937; 

a.  E.  614,  12  L.R.A.(N.S.)  298;  Jes-  Doyle  v.  Andis,  127  la.  36,  102  N.  W. 

son  V.  Wright,  2  BUgh  1,  21  Rev.  Rep.  177,  4  Ann.  Cas.  18,  69  L.R.A.  953. 

1,  10  Eng.  Rnl.  Cas.  714.  Notes:   2   L.R.A.  456  ;  29  L.E.A. 

Notes:  11  A.  S.  R.  101 ;  22  A.  S.  R.  (N.S.)  1000,  1006;  10  Eng.  Rul.  Cas. 

C54.  750. 

And  see  Descent  and  Distribu-  13.  See  supra,  par.  4. 

mON,  vol.  9,  p.  22  et  seq.  14.  Vogt  v.  Graff,  222  U.  S.  404,  32 

10,  Vogt  V.  Graff,  222  U.  S.  404,  32  S.  Ct.  134,  56  U.  S.  (L.  ed.)  249;  BaiJs 

S.  Ct.  134,  56  U.  S.  (L.  ed.)  249;  v.  Davis,  241  111.  536,  89  N.  E.'706, 

Baird  v.  Brookin,  86  G.  709,  12  S.  E.  29  L.R.A.(N.S.)  937;  Doyle  v.  An- 

981,  13  L.R.A.  157;  Ebey  v.  Adams,  dis,  127  la.  36,  102  N.  W.  177,  4  Ann. 

135  111.  80,  25  N.  E.  1013,  10  L.R.A.  Cas.  18,  69  L.R.A.  953;  Ware  v.  Rich- 

162;  Shimer  v.  Mann,  99  Ind.  190,  60  ardson,  3  Md.  505,  56  Am.  Dec.  762 

Am.  Rep.  82.  Allen  v.  Craft,  109  Ind.  and  note;  Shugrue  v.  Long,  82  N.  J. 

476,  9  N.  E.  919,  58  Am.  Rep.  425;  L.  717,  82  Atl.  905,  39  L.R.A.(N.S.) 

Conger  v.  Lowe,  124  Ind.  368,  24  N.  257;  Steacv  v.  Rice,  27  Pa.  St.  75,  67 

E.  889,  9  L.R.A.  165;  Grainger  v.  Am.  Dec.  447;  Steele  v.  Smith,  84  S. 

Grainger,  147  Ind.  95,  44  N.  E.  189,  C.  464,  66  S.  E.  200,  29  I..R.A.(N.S.) 

46  N.  E.  80,  36  L.R.A.  186;  Lyles  v.  939;  Silvester  v.  Wilson,  2  T.  B.  444, 

Digges,  6  Har.  &  J.  (Md.)  364,  14  1  Rev.  Rep.  519,  10  Eng.  Rul.  Cas. 

Am.  Dee.  281;  Smith  v.  Proctor,  139  865  and  note. 

N.  C.  314,  51  S.  E.  889,  2  L.R.A.  Notes:  11  A.  S.  R.  106,  107:  2 
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by  way  of  remainder;**  and  the  limitation  of  the  remainder  must 
be  to  the  heirs  of  the  person  to  whom  the  particular  estate  with  which 
it  is  to  unite  is  limited.**  The  rule  is  not  applicable  to  executory 
limitations^  because  the  limitation  to  the  ancestor  and  to  the  heir,  if 
they  were  both,  of  them  executory  limitations,  would  not  be  parts  of 
the  same  estate,  but  would  be  distinct  and  independent  dispositions 
of  the  subject.*'  Where,  however,  there  is  a  conveyance  or  devise 
to  A  and  after  his  death  to  the  heirs  of  his  body,  the  weight  of 
authority  is  that  A  will  take  a  fee  even  though  there  be  a  limitation 
over  in  the  event  of  A's  dying  without  leaving  heirs  of  the  body.** 
The  word  "heirs"  or  some  equivalent  expression  must  be  used  in  lim- 
iting the  remainder  and  the  limitation  to  the  heirs  must  be  of  an 
inheritance.*'  The  estate  for  life,  created  in  the  first  taker,  must  be 
limited  precisely  as  it  would  descend  at  law.*** 

6.  Nature  and  Character. — According  to  the  prevailing  view  in 
this  country,  the  rule  in  Shelley's  Case  is  a  rule  of  law  and  not 
merely  a  rule  of  construction.*  Consequently  it  may  operate  to 
defeat  a  testator's  intent,  and  for  this  reason  it  is  strictly  construed.* 


L.R.A.    455,  456;  29  L.R.A.(N.S.)  670;  Ward  v.  Butler,  239  111.  462,  88 

1000.  N.  E.  189,  29  L.R.A.(N.S.)  942;  Bails 

15.  Bails  T.  Davis,  241  III.  536,  89  v.  Davis,  241  111.  536,  89  N.  E.  706,  29 
N.  E.  706,  29  L.R.A.(N.S.)  937;  De  L.R.A.(N.S.)  937;  Conger  v.  Lowe. 
Wolf  V.  Middleton,  18  R.  I.  810,  26  124  Ind.  368,  24  N.  E.  889,  9  L.R.A. 
Atl.  44,  31  Atl.  271,  31  L.R.A.  146.  165;  Westcott  v.  Binford,  104  la.  645, 

Notes:  11  L.R.A.  670  ;  29  L.R.A.  74  N.  W.  18,  65  A.  S.  R.  530;  Brown 

(N.S.)  1000,  1008.  V.  Brown,  125  la.  218,  101  N.  W.  81, 

16.  Eamhart  v.  Eamhart,  127  Ind.  67  L.R.A.  629;  Doyle  v.  Andis,  127  la. 
397,  26  N.  E.  895,  22  A.  S.  R.  652  ;  36,  102  N.  W.  177,  4  Ann.  Cas.  18,  69 
Doyle  V.  Andis,  127  la.  36,  102  N.  W.  L.R.A.  953;  Westcott  v.  Meeker,  144 
177,  4  Ann.  Cas.  18,  69  L.R.A.  953.  la.  311,  123  N.  W.  964,  29  L.R.A. 

Note:  29  L.R.A.(N.S.)  1000,  (N.S.)   947;   Trambull  v.  Trumbull, 

17.  Notes:  11  LJt^A.  670;  29  L.E.A.  149  Mass.  200,  21  N.  E.  366,  4  L.R.A. 
(N.S.)  1011.  117;  Sands  v.  Old  Colony  Trust  Co., 

18.  Note:  3  Ann.  Cas.  397.  195  Mass.  575,  81  N.  E.  300,  12  Ann. 

19.  Note:  29  L.R.A.{N.S.)  1000.  Cas.  837;  Shugme  v.  Long,  82  N.  J. 

20.  Vogt  T.  Graff,  222  U.  S.  404,  32  L.  717,  82  Atl.  905,  39  L.R.A.(N.S.) 
S.  Ct.  134,  56  U.  S.  (L.  ed.)  249  ;  257;  Wool  v.  Fleetwood,  136  N.  C. 
Doyle  V.  Andis,  127  la.  36,  102  N.  W.  450,  48  S.  E.  785,  67  L.R.A.  444; 
177,  4  Ann.  Cas.  18,  69  L.R.A.  953.  Thompson  v.  Crump,  138  N.  C.  32,  50 

1.  Daniel  v.  Whartenby,  17  Wall.  S.  E.  457,  107  A.  S.  R.  514;  Perry  v. 

639,  21  U.  S.  (L.  ed.)  661;  De  la  Hackney,  142  N.  C.  368,  55  8.  E.  289, 

Vergne   Refrigerator   Mach.  Co.  v.  115  A.  S.  R.  741,  9  Ann.  Cas.  244; 

Featherstone,  147  U.  S.  209,  13  S.  Ct.  Roberson  v.  Moore,  168  N.  C.  388,  84 

283,  37  U.  S.  (L.  ed.)  138;  De  Vaughn  S.  E.  351,  L.R.A.1915D  496;  Kemp  v. 

V.  Hutchinson,  165  U.  S.  566,  17  S.  Reinhard,  228  Pa.  St.  143,  77  Atl.  436, 

Ct.  461,  41  U,  S.  (L.  ed.)  827;  Vogt  29  L.R.A.(N.S.)  958;  Polk  v.  Faris,  9 

V.  Graff,  222  U.  S.  404,  32  8.  Ct.  134,  Yerg.  (Tenn.)  209,  30  Am.  Dec.  400. 

56  V.  S.  (L.  ed.)  249;  Jones  v.  Rees,  Notes:  77  A.  S.  R.  828;  11  UR.A. 

6  Penn.  (Del.)  504,  69  Atl.  785,  16  672;  7  L.R.A.(N.S.)  1109;  29  L.R.A. 

L.R.A.(N.S.)   734;  Fowler  v.  Black,  (N.S.)  1040. 

136  HI.  363,  26  N.  £.  596,  11  L.R.A.  2.  Jones  v.  Rees,  6  Penn,  (Del)  604, 
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Another  view,  which  has  found  considerable  favor  in  the  United 
States,  is  that  the  rule  is  one  of  construction,  to  be  taken  as  interpre- 
tative of  the  meaning  of  the  grantor  or  testator,  in  the  absence  of  anj' 
expressions  indicative  of  an  intention  that  the  first  taker  should  have 
less  than  a  fee.* 

7.  Operation  and  Effect  of  Rule. — Whenever  the  ancestor  takes  an 
estate  of  freehold,  and  an  immediate  remainder  is  thereon  limited  in 
the  same  conveyance  to  his  heirs  or  heirs  in  tail,  such  remainder  is 
immediately  executed  in  possession  in  the  ancestor  so  taking  the  free- 
hold, and  therefore  is  not  contingent  or  in  abeyance.  The  principle 
is  the  same  as  that  by  which,  if  one  seised  in  fee  in  England  devised 
to  his  eldest  son  in  fee  simple,  the  son  shall  take  by  descent,  and  not 
under  the  devise;  for  although  the  intentioD  that  he  shall  take  by 
devise  is  express,  yet  such  intention,  being  in  manifest  fraud  of  the 
rights  of 'third  persons,  shall  not  be  carried  into  effect.  Where  the 
remainder  is  given  to  the  very  persons  who  would,  without  such 
remainder,  take  by  descent  from  the  life  tenant,  tiiey  are  held  to  take 
by  descent,  and  not  by  purchase.  The  rule  unites  the  remainder 
given  to  the  heirs  with  the  life  estate  in  the  ancestor,  not  because 
this  was  intended  by  the  grantor,  but  because  by  the  rule  itself  the 
heirs  in  such  a  case  cannot  take  by  purchase  under  the  designation, 
but  must  take  by  dcs(»nt  from  the-  ancestor,  who  must  therefore  have 
the  inheritance  in  him.*  The  heirs  in  such  case,  therefore,  take  qua 
heirs,  and  it  is  not  in  the  power  of  the  testator  to  prescribe  a  different 
qualification  to  heirs  from  what  the  law  prescribes  when  they  take  in 
the  character  of  heirs.*  The  rule  has  also  been  thought  to  operate  by 
merger.  This  has,  at  least,  the  merit  of  getting  rid  of  the  stumbling 
block  which  the  opponents  of  the  rule  find  at  the  very  threshold.  If 
the  rule  operate  by  merger,  it  cannot  matter  in  any  view  of  the  rule 
how  anxiously  or  how  strictly  the  particular  estate  is  tied  down  and 
confined  to  a  mere  life  estate.*  Where  a  freehold  estate  is  either 
jointly,  severally,  or  successively  given  to  two  persons  who  are  capable 
of  having  a  common  heir,  with  remainder  to  their  heirs,  the  rule 
operates,  and  such  persons  take  a  Joint  inheritance  in  fee ;  and  a  grant 
of  a  joint  freehold  to  a  man  and  wife  for  Ufe  is  not  taken  out  of  the 
rule  by  a  limitation  over  to  their  heirs,  on  the  theory  that  nobody 
can  be  the  heirs  of  both  but  their  children.^   Intermediate  estates 

69  Atl.  785,  16  L.R.A.(N.S.)   734;  56  Am.  Dec.  762. 

Fowler  V.  Black,  136  III.  363,  26  N.  E.  Note:  29  L.R.A.(N.S.)  993,  994. 

596,  11  L.R.A.  670;  Brown  v.  Brown,  6.  Kuntzieman's  Estate,  136  Pa.  St. 

125  la.  218,  101  N.  W.  81,  67  L.R.A.  142,  20  Atl.  645,  20  A.  S.  B.  909; 

629;  Peer  v.  Hennion,  77  N.  J.  L.  693,  Clark  v.  Neves,  76  S.  C.  484,  57  S.  E. 

76  Atl.  1084,  29  L.R.A.(N.S.)  945.  614,  12  L.R.A.(N.S.)  298. 

3.  Notes:  2  L.R.A.  456  ;  7  L.R.A.  Note:  29  L.B.A.(N.S.)  994. 
(N.S.)  1109.  6.  Note:  29  L.R.A.(N.S.)  995. 

4.  Ware  t.  Richardson,  3  Md.  505,  7.  Note:  29  LlR.A.(N.S.)  905,  996. 

895 


Digitized  by 


Google 


SHELLEY'S  CASE 


24  K.  C.  h 


between  the  life  estate  and  ihe  remainder  will  not  prevent  the  ruU 
from  operating,  provided  the  other  requintes  are  present,  although 
they  may  modify  the  method  in  which  it  operates.  There  were  inter- 
mediate estates  in  Shelley's  Case  itself.*  But  it  has  been  held  that  a 
devise  to  one  for  life,  remainder  to  another  for  life,  remainder  to  the 
heirs  of  the  body  of  the  first  donee,  gives  him  an  ^tate  for  Ufe  in 
possession  and,  by  reason  that  the  intermediate  life  estate  pieventa 
the  merger,  an  estate  tail  in  expectancy.' 


8.  Estates  in  General. — Little  difficulty  has  been  experienced  in 
determining  the  sufficiency  of  the  estate  of  the  ancestor.  It  may  be 
for  his  life  or  for  the  life  of  another  person,  or  for  the  joint  lives  of 
several  persons,  and  it  may  be  absolute  or  determinable  on  contin- 
gency, and  may  arise  by  express  devise  or  necessary  implication  of 
iaw.**  In  determining  whether  the  rule  is  applicable  in  any  case, 
the  question  does  not  turn  on  the  quantity  of  estate  intended  to  be 
given  to  the  first  taker,  whether  a  life  estate  or  more,  but  on  the 
nature  of  the  estate  intended  to  be  given  to  the  heirs,  whether  by 
inheritance  or  otherwise.  The  rule  has  no  effect  on  the  estate  given 
to  the  ancestor;  it  affects  only  the  remainder  given  to  the  heirs  and 
causes  such  remainder  to  vest  in  the  ancestor,  and  not  in  the  heirs.^' 
The  first  taker  must,  however,  take  an  estate  of  freehold.  An  estate 
given  during  widowhood  has  been  held  a  sufficient  estate  of  freehold ; 
and  a  limitation  to  the  heirs  of  the  body  of  the  survivor  of  several  per- 
sons, to  whom  joint  life  estates  are  limited,  will  vest  the  fee  in  the 
survivor.  An  estate  for  life  by  implication  is  also  a  suflieient  estate 
of  freehold  within  the  rule;  and  it  has  been  held  that  the  freehold 
need  not  be  one  in  possession.^*  The  controlling  question  is  the 
nature  of  the  estate  conveyed  to  the  heirs.  If  the  estate  is  so  given 
that  it  is  to  go  to  every  pereon  who  can  claim  as  heir  or  heir  of  the 
body  of  the  first  taker,  the  words  "heirs"  and  "heirs  of  the  body"  must 
be  considered  words  of  limitation,^^  notwithstanding  any  restraints 
which  may  have  been  attempted  on  the  power  of  alienation  by  the 
first  taker." 

8.. Note:  29  L.R.A.(N.S.)  996  et  seq.  12.  Rissman  v.  Wierth,  220  III.  181, 
9.  HUeman  v.  Bouslaugh,  13  Pa.  St.  77  N.  E.  108,  110  A.  S.  R.  243. 


10.  Doyle  v.  Andis,  127  la.  36,  102  10  Eng.  Rul.  Cas.  751. 
N.  W.  177,  4  Ann.  Cas.  18,  69  L.R.A.      13.  Note:  29  L.R.A.(N.S.)  1003. 


11.  Ward  V.  Butler,  239  lU.  462,  88  108  N.  W.  1033,  7  L.R.A.{N.S.)  1109. 
N.  E.  189,  29  L.R.A.(N.S.)  942;  Bails  15.  Kepler  v.  Larson,  131  la.  438, 
v.  Davis,  241  111.  536,  89  N.  E.  706,  108   N.    W.  1033,  7  L.R.A.(N.S,). 


ni.  Application  of  Rule 


344.  53  Am.  Dec.  474. 


Notes:  29  L.R.A.{N.S.)  1003  et  seq.; 


953. 


14.  Kepler  v.  Larson,  131  la.  438, 


29  LJt.A.(N.S.)  937. 


1109;  Kuntzleman's  Estate,  136  Pa. 
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9.  Equitable  and  Trust  Estates. — ^The  rule  in  Shelley's  Case  ap- 
plies alike  to  equitable  and  legal  estates;  ^*  but  it  is  necessary  to  the 
operation  of  the  role  that  the  estate  of  the  tenant  for  life,  and  that 
of  all  persons  designated  as  remaindermen,  be  of  the  same  kind  or 
quality,  that  is,  both  equitable  or  both  legal,  and  where  the  life  estate 
is  an  equitable  and  the  remainder  is  a  legal  estate,  or  vice  versa,  the 
rule  will  not  apply.*'  So,  where  the  estate  limited  to  the  ancestor 
is  an  equitable  or  trust  estate,  and  the  estate  limited  to  the  heirs  is 
on  executed  uae  or  a  legal  estate,  the  two  will  not  coalesce  in  the  ances- 
tor; but  if  both  are  legal  it  will  not  prevent  the  rule  from  applying 
if  one  of  them  is  charged  with  a  trust  and  the  other  is  an  absolute 
estate ;  and  similarly  an  unexecuted  trust  estate  in  the  life  tenant 
and  legal  remainders  are  not  of  the  same  quality.'**  It  would  also 
seem  that  even  where  both  estates  are  executory  trusts  and  therefore 
of  the  same  quality,  the  rule  will  not  apply,'  apparently  on  the  theory 
that  where  an  executory  trust  is  created  for  the  benefit  of  the  first 
taker  it  is  strongly  indicative  of  the  testator's  intention  to  give  the 
first  taker  only  an  estate  for  life.'  A  trustee  takes  such  an  estate  as 
is  needed  for  the  support  of  the  trust  which  he  has  to  administer, 
whether  there  are  words  of  inheritance  used  in  the  deed  or  not,'  so 
that  the  test  of  an  executory  trust  is  whether  the  trustee  is  charged 
with  some  duty  for  the  performance  of  which  it  is  necessary  that  the 
title  be  regarded  as  abiding  in  him.*  A  question  that  has  given  the 
courts  much  trouble  where  trust  estates  have  been  involved  is  whether 
they  are  to  be  considered  as  executed  under  the  statute  of  uses.  Some 


St.  142,  20  AtL  646,  20  A.  S.  B.  009;  18.  Steaoy  v.  Bioe,  27  Pa.  St  75,  67 

Penin  t.  Blat^  4  Burr.  2579, 1 W.  BL  Am.  Dee.  447. 

672,  Hargrave's  Law  Tracts  489,  10  Note:  2  ImR.A.  456. 

Eng.  Bui.  Cas.  689;  King  v.  Burchell,  10.  Note:  2  L.R.A.  466. 

1  Eden  424,  Ambl.  379,  10  Eng.  RuL  20.  Steele  v.  Smith,  84  S.  C.  464,  66 

Gas.  782  and  note.  S.  E.  200,  29  LiiA.(N.S.)  939. 

16.  CrozaU  v.  Sherrerd,  6  Waa  Notes:  29  L.B.A.<N.S.)  1026;  10 
268,  JS  U.  S.  (L.  ed.)  572;  Glover  v.  Eng.  Rul.  Cas.  847. 

Condell,  163  lU.  566,  46  N.  E.  173,  64  1.  Note:  29  L.B.A.(N.S.)  1021. 

A.  8.  R.  486,  36  L.R.A.  360;  Clark  t.  2.  Bennett  v.  Bennett,  217  III.  434. 

Neves,  76  S.  C.  484,  57  S.  E.  614,  12  75  N.  E.  339,  4  L.R.A.(N.S.)  470  and 

L.R.A.(N.S.)  298.  note;  Shugrue  v.  Long,  82  N.  J.  L. 

Notes:  11  L.R.A.  671;  10  Eng.  Bui.  717,  82  AtL  905,  39  L.B.A.(N.S.)  257; 

Cas.  844  et  seq.  Steele  v.  Smith,  84  S.  C.  464,  66  S.  E. 

17.  Green  v.  Green,  23  Wall  486,  200,  29  L.RA.(N.S.)  939. 

23  U.  S.  (L.  ed.)  75;  Glover  v.  Con-  8.  Webster  v.  Cooper,  14  How.  488, 

deU,  163  111.  566,  45  N.  E.  173,  54  A.  14  U.  S.  (L.  ed.)  610. 

S.  R.  486,  35  UR.A.  360;  Ware  v.  Note:  2  L.R.A.(N.S.)  173. 

Richardson,  3  Md.  505,  56  Am.  Dec  See  Tbubtb. 

762;  Smith  v.  Proctor,  139  N.  C.  314,  4.  Green  v.  Gtwn,  23  WaH.  486,  23 

51  S.  E.  889,  2  L.R.A.(N.S.)  172.  IT.  S.  (L.  ed.)  75;  Steele  v.  Smith,  84 

Notes:  11  A.  S.  R.  106,  107;   2  S.  C.  464,  66  S.  B.  200,  29  L.R.A. 

L.R.A.  455  et  aeq.;  11  L.R.A.  671,  672;  (N.8.)  939. 
29  LR.A.(N.S.)  1025,  1031. 
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of  the  apparent  confusion  on  this  point  seems  to  be  due  to  the  fact 
that  trust  estates  are  not  distinguished  from  other  forms  of  equitable 
estates.  Hence,  in  some  of  the  cases,  where  it  has  been  determined 
that  the  estates  in  freehold  and  remaind^  are  of  the  same  quality,  that 
is,  both  equitable,  and  the  rule  has  been  applied,  the  fact  that  the 
estates  were  executory  trusts  appears  to  have  been  overlooked.  Where 
both  the  freehold  estate  and  itie  estate  in  remainder  are  trust  estates, 
if  the  statute  of  uses  does  not  execute  both  trusts,  the  rule  in  Shelley's 
Case  cannot  be  applied.  Where  trust  estates  are  involved,  and  the 
language  of  the  instrument  is  such  that,  if  the  estates  were  legal,  the 
rule  in  Shelley's  Case  would  apply,  the  first  question  the  courts  deter- 
mine is  whether  the  trust  or  trusts  are  active  or  passive,  executed  or 
unexecuted.  After  the  statute  of  uses,  if  applicable,  has  done  its 
work,  if  the  resulting  estates  are  of  the  same  quality,  the  rule  applies, 
otherwise  not.*  The  rule  in  Shelley's  Case  does  not  apply  where  the 
devise -is  to  trustees,  to  be  invested,  and  the  income  to  be  paid  to  a 
specific  person,  the  principal  to  be  paid  to  his  heirs  after  his  death, 
the  devise-  or  bequest  to  the  trustees  being  to  them  without  the  addi- 
tion of  the  words  "their  heirs,"  etc.,  and  their  active  duty  being 
expressly  limited  to  the  Hfe  of  the  devisee.  The  remainder  being 
executed,  this  rendera  the  estate  incapable  of  uniting,*  The  general 
rule  that  an  equitable  estate  for  life,  followed  by  a  legal  estate  in 
remainder,  does  not  coalesce  so  as  to  vest  absolute  title  in  the  holder 
of  the  equitable  life  estate  has  no  application  where  a  deed  creates 
a  coverture  trust  for  the  protection  of  liie  wife,  and  the  husband  dies, 
and  the  special  trust  for  her  sole  and  separate  use  thereby  terminates, 
and  the  legal  estate  vests  in  her.'  In  jurisdictions  where  the  rule  in 
its  application  to  real  estate  has  been  abolished,  it  has  been  held  that 
in  construing  trusts  created  by  a  settlement  of  personal  property, 
whetJier  created  voluntarily  or  upon  a  valuable  consideration,  there 
is  no  inflexible  rule  of  law  requiring  the  rule  in  Shelley's  Case  to  be 
applied,  but  the  intention  of  the  settlor  or  donor  as  e^reesed  in  the 
instrument  itself  will  be  carried  out.^ 

10.  Joint  Estates. — If  an  estate  is  limited  to  several  persons  for 
or  during  their  lives,  with  remainder  to  the  heirs  of  one  of  them, 
that  one  will  take  a  fee,  subject  to  the  Hfe  estates  of  the  others.'  In 
the  case  of  a  joint  tenancy,  if  the  limitation  is  to  the  heirs  of  both, 
the  authorities  differ  as  to  the  effect  on  the  precedent  estate;  but  a 

6.  Note:    29   L.R.A.(N.S.)    1021,  8.  Bands  v.  Old  Colony  Tnut  Co., 

1022.  195  Haas.  676,  81  N.  £.  300, 12  Ann. 

6.  Glover  r.  Condell,  163  HI.  666,  Cas.  837. 

45  N.  £.  173,  54  A.  S.  R.  486,  35  0.  Bails  v.  Davis,  241  HI  536,  89  N. 

L.R.A.  360;  Rife  v.  Geyer,  59  Pa.  St  E.  706,  29  UB.A.{N.S.)  937;  Cotton 

393.  98  Am.  Dec.  361.  v.  Mosely,  169  K  C.  1,  74  S.  E.  454, 

Note:  29  L.R.A.(N.S.)  103L  40  LJl.A.(N.S.)  768. 


7.  Note:  29  L.R.A.(N.S.)  1033. 
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limitation  of  realty  to  huaband  and  wife,  wil^  remainder  to  their 
heirs,  vests  the  whole  fee  in  ihem  by  entireties.'*  It  is  well  settled 
that  a  limitation  by  way  of  remainder  to  the  sons  of  the  first  taker, 
as  tenants  in  common,  manifesto  an  intent  of  the  testator  that  the 
ancestor  should  not  take  an  estate  in  fee  or  in  tail,  but  that  the  sons 
may  and  do  take  as  purchasers,  and  therefore  that  the  rule  does  not 
apply.'*  Under  a  limitation  to  the  heirs  or  heirs  of  the  body  of  the 
survivor  of  several  persons,  to  whom  joint  life  estates  are  limited,  the 
survivor  will  take  an  estate  in  fee.'*  A  devise  of  real  estate  to  the 
testator's  wife  for  life,  and  after  her  death  one  half  of  the  fee  to  her 
heirs  and  the  other  half  to  another  person  named,  gives,  under  the 
rule  in  Shelley's  Case,  a  fee  to  half  the  estate  to  the  testator's  widow ;  '• 
but  where  a  freehold  is  given  to  one  person,  remainder  to  the  heirs' 
of  the  body  of  that  person  and  another,  and  such  persons  are  capable 
of  having  a  common  heir  of  their  bodies,  the  rule  in  Shelley's  Case 
does  not  apply,  and  the  heirs  of  their  common  bodies  take  by  pur- 
chase a  contingent  remainder  in  fee  simple,  and  the  original  taker 
receives  merely  an  estate  for  life.'* 

11.  Contingent  Remainders. — It  is  not  necessary  that  the  limita- 
tion to  the  heirs  should  be  enjoyed  immediately  on  the  death  of  the 
first  taker.  Nor  will  it  have  any  effect  to  exclude  the  rule  that  the 
remainder  cannot  by  possibility  vest  as  a  remainder  in  the  lifetime 
of  the  ancestor,  as  where  the  limitation  ia  to  A  and  B  and  the  heirs 
of  him  who  should  die  first.  So,  if  the  remainder  is  limited  on  n 
contingency  which  does  not  happen  in  the  ancestor's  lifetime,  never- 
theless the  heirs  will  take  by  descent.  The  mere  circumstance  that 
the  remainder  is  contingent  does  not  prevent  the  operation  of  the  rule 
the  moment  the  remainder  veste.  Thus  an  estate  limited  to  A  for 
life,  and  if  A  survives  B,  then  to  his  heirs,  would  be  a  contingent 
remainder  in  A,  depending  on  his  surviving  B.  If  he  does,  his  estate 
becomes  at  once  vested,  and  his  term  for  life  merges  in  the  inheri- 
tance.'* Until  the  happening  of  the  contingency  on  which  a  remain- 
der is  limited  the  rule  in  Shelley's  Case  cannot  operate  so  as  to  vest 
an  indefeasible  fee.'* 

12.  Instruments  in  Creation  of  Estates. — The  rule  in  Shelley's  Case 
applies  as  well  to  wills  as  to  deeds,'^  although  it  is  commonly  thou^t 

10.  Note :  30  L.R.A.  312.  As  to  the  Mudge  v.  Hammill,  21  R.  I.  283,  43 
creation  of  estates  by  entireties  gen-  Atl.  544,  79  A.  S.  R.  802. 

erally,  see  Husband  and  Wife,  vol.  15.  Cotton  v.  Moseley,  159  N.  C,  1, 

13,  p.  1108  et  seq.  74  S.  E.  454,  40  L.R.A.(N.S.)  768. 

11.  Webster  v.  Cooper,  14  How.  16.  Stames  t.  Hill,  112  N.  C.  1,  16 
488,  14  U.  S.  (U  ed.)  610.'  S.  E.  1011,  22  L.R.A.  598. 

12.  Note:  10  Eng.  Rul.  Gas.  751.  17.  Daniel  v.  Whartenby,  17  Wall. 

13.  Ward  V.  Butler,  239  111.  462,  88  639,  21  U.  S.  (L.  ed.)  661;  Lyles  v. 
N.  E.  189,  29  L.R.A.(N.S.)  942.  Digges,  6  Ear.  &  J.  (Md.)  364,  14 

14.  Thompson  v.  Crump,  138  N.  C.  Am.  Dec.  28L 
32,  50  S.  E.  457,  107  A.  S.  B.  614; 
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that  the  former  are  less  subject  to  its  operation  than  the  latter.  If 
the  requisites  necessary  for  liie  operation  of  the  rule  are  present  it  is 
of  no  importance  whether  the  instrument  containing  the  limitation 
is  a  will  or  a  deed.  It  is  true  that  more  indulgence  is  allowed  testators 
than  grantors  in  the  matter  of  using  technical  words  in  a  nontechnical 
sense,^^  but  this  is  practically  the  only  difference  between  tiie  two 
instrumente  when  it  comes  to  applying  the  rule,  and,  even  in  the 
case  of  a  deed,  where  apt  words  of  limitation  or  their  statutory  equiva- 
lent must  be  used,  effect  will  be  given  to  expressions  showing  an 
intent  to  exclude  the  technical  rule.*'  When  it  is  said  that  more 
lenien<^  is  shown  in  the  application  of  the  rule  to  wills  than  to  deeds, 
the  meaning  generally  is  that,  in  the  preliminary  inquiry  to  ascer- 
tain the  sense  in  which  certain  words  of  limitation  are  used,  the  courts 
consider  the  fact  that  wills  are  often  drawn  by  persons  unskilled  in 
legal  terminology.**'  The  freehold  and  the  remainder  must  be  cre- 
ated by  the  same  instrument,  although  the  limitation  to  the  heirs 
may  be  made  by  a  power  of  appointment  contained  in  the  same 
instrument ;  ^  and  a  will  and  codicil  are  oonsid^d  one  and  t^e  same 
instrument 

13.  Words  Used  as  Means  of  Determining  Application  Generally.-^ 
In  determining  the  application  of  the  rule  much  trouble  has  arisen 
in  ascertaining  whether  the  words  employed  in  the  instrument  in  dis- 
posing of  the  remainder  are  words  of  limitation  or  words  of  purchase.* 
Where  words  of  definite  legal  meaning  are  employed  they  will  be 
a^gned  that  meaning,  unless  the  context  of  the  instrument  makes  it 
plain  that  the  testator  employed  them  in  a  different  sense.*  The 
technical  words  may  be  explained  by  superadded  words  unless  they 
undertake  to  limit  the  mode  of  succession  and  to  override  the  rules  of 
law ;  and  where  it  clearly  and  unequivocally  appears  that  the  technical 
words  were  not  used  in  their  technical  sense,  they  will  be  assigned  the 

18.  Butler  v.  Huestis,  68  HI.  594,  18  Gradwohl,  113  Md.  293,  77  Atl.  480, 
Am.  Hop.  589.  29  L.R.A.(N.S.)  954;  Gannon  v.  Al- 

Note:  29  L.R.A.(N.S.)  1039.  bright,  183  Mo.  238,  81  S.  W.  1162, 

19.  Note:  10  Eng.  Rul.  Caa.  75L      105  A.  S.  E.  471,  67  L.R.A.  97;  Rog- 

20.  Note:  29  L.E.A.(N.S.)  1043.     ers  v.  Rogers,  3  Wend.  (N.  Y.)  503, 

1.  Comwell  V.  Wulff,  148  Ma.  542,  20  Am.  Dec.  716;  Leathers  v.  Gray, 
60  S.  W.  439,  45  L.R.A.  53.  101  N.  C.  162,  7  S.  B.  654,  9  A  S.  R. 

Note:  29  L.R.A,(N.S.)  1007.  30  and  note;  Stacy  v.  Rice,  27  Pa. 

2.  Notes:  2  L.R.A.  455;  10  Eng.  St.  75,  67  Am.  Dec.  447;  Kay  v.  Con- 
Rul.  Cas.  750.  ner,  8  Humph.  (Tenn.)  624,  49  Am. 

3.  Doyle  v.  Andis,  127  la.  36,  102  Dec.  690;  Femn  t.  Blake,  4  Burr. 
N.  W.  177,  4  Ann.  Caa.  IS,  69  L.R.A.  2579,  1  W.  Bl.  672,  Haigrave  Law 
953.  Tracts  489,  10  Eng.  Rul.  Gas.  689; 

4.  Shriver  v.  Lynn,  2  How.  43,  U  Jesson  v.  Wright,  2  Bligh  1,  21  Rev. 
U.  S.  (L.  ed.)  172;  Shimer  v.  Mann,  Rep.  1,  10  Eng.  Eul.  Cas.  714  and 
99  Ind.  190,  SO  Am.  Rep.  82;  Hall  v.  note.  And  see  generally,  WnJA, 
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meaning  given  to  them  by  the  person  by  whom  they  were  used.*  But 
superadded  words  to  have  the  effect  to  qualify  technical  terms  must 
have  appropriate  pertinency  in  meaning  and  bearing,  and  their  pur- 
pOBe  to  qualify  and  change  the  technical  meaning  of  language  used 
must  appear  with  reasonable  certainty.* 

14.  Heirs  as  Word  of  Limitation. — The  words  "heirs"  and  "heirs 
of  the  body"  are  employed  in  the  rule  as  announced  in  Shelley's  Case 
and  are  generally  deemed  technical  legal  words,  or  words  of  art; '  and 
in  their  technical  sense  are  words  of  limitation  and  carry  with  them 
the  i4>plication  of  the  rule.^  When  the  word  "heirs"  is  taken  as  a 
word  <^  limitation  it  is  collective  and  signifies  all  the  descendants  in 
all  generations.' 

15.  Heirs  as  Word  of  Purchase. — The  word  "heirs"  has  not  uni- 
formly been  held  a  word  of  limitation ;  it  has  often  been  construed 
as  a  word  of  purchase,^^  and  in  some  jurisdictions  it  has  been  changed 


5.  Fonntain  County  Coal,  ete.,  Co.  Beimer,  192  Fa.  St  571,  44  AtL  316, 
V.  Beekleheimer,  102  Ind.  76,  1  N.  E.  73  A.  S.  B.  833;  Claifc  v.  Neves,  76  8. 
202,  62  Am.  R^.  645.  C.  484,  67  S.  E.  614,  12  L.B.A.(N.S.> 

6.  Leathers  V.  Gray,  101  N.  G.  162,  298;  Kay  v.  Connor,  8  Hnmph. 
7  S.  E.  657,  9  A.  8.  B.  30.  (Tenn.)  624,  49  Am.  Dec  690. 

7.  Conner  v.  Gaidner,  230  lU.  268,  Notes:  11  A.  S.  B.  100:  11  L.R.A. 
82  N.  E.  640,  15  L.B.A.(N.S.)  73  :  670. 

Conger  v.  Lowe,  124  Ind.  368,  24  N.  9.  De  Vaughn  v.  Hutchinson,  165 

£.  889,  9  L.B.A.  166;  Lyles  v.  Digges,  U.  S.  666,  17  S.  Gt.  461,  41  U.  S.  (L. 

6  Har.  ft  J.  (Ud.)  364,  14  Am.  Dec.  ed.)  827;  Vanolinder  v.  Carpenter, 

281;  Ware  v.  Biehardson,  3  Md.  505,  127  111  42,  19  N.  E.  868,  11  A.  S.  B. 

56  Am.  Dee.  762;  Smith  t.  Proctor,  92,  2  L.B.A.  455;  Conner  v.  Gardner, 

139  N.  C.  314,  61  S.  E.  889,  2  L.B.A.  230  lU.  258,  82  N.  £.  640,  15  L.R.A. 

(N.8.)  172;  Clark  v.  Neves,  76  S.  C.  (N.S.)  73;  Grainger  v.  Grainger,  147 

484,  57  S.  E.  614,  12  LJi.A.(N.S.)  Ind.  96,  44  N.  E.  189,  46  N.  E.  80,  36 

298;   Kay   v.    Connor,   8   Humph.  L.B.A.  186;  MefCord  v.  Dougherty,  89 


Notes:  11  A.  S.  R.  100;  2  L.R.A.  and  note;  Lyles  t.  Digges,  6  Har.  &  J. 


8.  Vanolinder  v.  Carpenter,  127  III.  Ware  v.  Richardson,  3  Md.  505,  56 

42,  19  N.  E.  868,  11  A.  S.  B.  92,  2  Am.  Dec.  762  and  note;  Menard  v. 

L.B.A.  455;  Fowler  v.  Black,  136  HI.  Campbell,  180  Mich.  583,  147  N.  W. 

363,  26  N.  E.  596,  11  L.R.A.  670;  556,  Ann.  Cas.  1916A  802;  KunUle- 

Rissman  v.  Wierth,  220  HI.  181,  77  N.  man's  Estate,  136  Pa.  St.  142,  20  Atl. 

E.  108,  110  A.  S.  R.  243;  Connor  v.  645,  20  A.  S.  B.  909;  McCann  v.  Mc- 

Gardner,  230  III.  258,  82  N.  E.  640,  15  Cann,  197  Pa.  St.  452,  47  Atl.  743,  80 

L.R.A,(N.S.)    73;  Fomitain  Countv  A.  S.  B.  846. 

Coal,  etc.,  Co.  v.  Beekleheimer,  102  Notes:  11  A.  S.  B.  101;  2  L.R.A. 

Ind.  76, 1  N.  E.  202,  52  Am.  Rep.  645;  455. 

Conger  v.  Lowe,  124  Ind.  368,  24  N.  10.  Shriver  v.  Lynn,  2  How.  43,  11 
E.  889,  9  L.R.A.  165;  Brown  v.  U.  S.  (L.  ed.)  172;  Barber  v.  Pitta- 
Brown,  125  la.  218,  101  N.  W.  81,  67  burg,  etc.,  R.  Co.,  166  U.  S.  83,  17  S. 
L.R.A.  629;  Doylev.  Andis,  127  la.  36,  Ct.  488,  41  U.  S.  (L.  ed.)  925;  Vogt  v. 
102  N.  W.  177,  4  Ann.  Cas.  18,  69  Graff,  222  V.  S.  404,  32  S.  Ct.  134,  56 
L.R.A.  953;  Ware  v.  Richardson,  3  U.  S.  (L.  ed.)  249;  Baird  v.  Brookin, 
Md.  505,  56  Am.  Dec  762;  Reimer  v.  86  Ga.  709,  12  S.  E.  981,  12  L.B.A. 


(Tenn.)  624,  49  Am.  Dec.  690. 


Ky.  68, 11  S.  W.  716,  25  A.  S.  B.  521 


456. 


(Md.)  364,  14  Am.  Dec.  281  and  note; 
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by  statute  from  a  word  of  limitation  to  one  of  purchase ;  but  before 
it  can  be  given  any  other  than  its  legal  signification,  and  can  be  per- 
mitted to  vest  an  estate  in  anyone  by  purchase,  it  must  appear  by 
plain  and  manifest  indications  that  the  testator  intended  to  deviate 
from  tibe  general  rule.^'  There  must  be  o^er  words  in  connection 
with  the  word  "heirs"  tending  to  show  that  it  is  used  as  a  word  of 
purchase.  It  is  not  necessary,  however,  that  this  qualifying  language 
should  stand  in  immediate  connection  with  such  word ;  if  found  any- 
where in  the  instrument,  and  in  connection  with  the  word  "heirs," 
it  clearly  and  plainly  denotes  an  intention  to  restrict  the  limitation 
over  to  the  death  of  the  first  devisee,  it  is  sufficient.**  When  the  word 
is  used  as  a  word  of  purchase  it  means  either  statutory  heirs,  that  is, 
those  persons  who  would  take  the  estate  not  disposed  of  by  last  will 
and  testament,**  or  particular  persons  who  might  stand  in  that  rela- 
tion at  the  happening  of  a  certain  event,  and  not  ihe  whole  line  of 
heirs  in  succession.**  Another  indication  establi^ed  by  text  writers 
and  decisions  of  a  use  by  testators  of  the  word  "heirs"  as  a  word  of 
purchase,  and  not  as  a  word  of  limitation,  occurs  where  the  life  estate 
is  only  an  equitable  wtate,  and  the  remainder  is  a  legal  estate.  Thus 
where  property  is  devised  under  an  active  trust  for  the  benefit  of  a  life 
tenant,  and  then  the  legal  estate  is  devised  at  the  death  of  the  life 
tenant  direct  to  his  heirs,  the  word  "heirs"  cannot  be  taken  to  have 
been  used  to  indicate  a  succession  of  inheritance  of  the  legal  estate 
from  the  life  tenant,  because  the  life  tenant  never  held  the  legal 
estate.** 

157;  Wilson  v.  Linder,  18  Idaho  438,  Am,  Bep.  425;  Kay  v.  Connor,  8 

110  Pae.  274,  138  A.  S.  B.  213;  But-  Humph.  (Tenn.)  624,  49  Am.  Dee. 

ler  V.  HuflBtiB,  68  HI.  584, 18  Am.  Bep.  690. 

589;  Shimer  v.  Mann,  99  Ind.  190,  50     Note:  11  A.  8.  B.  103. 

Am.  Bep.  82;  Allen  v.  Craft,  109  Ind.     13.  Manldingr  t.  Scott,  13  Ark.  88| 

476,  9  N.  £.  919,  58  Am.  Bep.  425  ;  56  Am.  Dec.  298. 

Conger  v.  Lowe,  124  Ind.  368,  24  N.     14.  Ware  v.  Bichaidaon,  3  Md.  505, 

E.  889,  9  L.B.A.  165;  Lylea  v.  Diggee,  56  Am.  Dec.  762  and  note;  Lyles  t. 

6  Har.  &  J.  (Hd.)  364,  14  Am.  Dec.  Digges,  6  Har.  &  J.  (Md.)  364, 14  Am. 

281;  Smith  v.  Proctor,  139  K.  C.  314,  Dee.  281  and  note;  Menard  v.  Camp- 

51  S.  £.  889,  2  UBA..(N.S.)  172;  beU,  180  Mich.  583,  147  N.  W.  556, 

Findlay  v.  Biddle,  3  Binn.  (Pa.)  139,  Ann.  Cas.  1916A  802;  Findlay  Bid- 

6  Am.  Dec.  355;  MeCann  v.  McCann,  die,  3  Binn.  (Pa.)  139,  5  Am.-  Dee. 

197  Pa.  St.  452,  47  Atl.  743,  80  A.  S.  365. 

B.  846;  Myers  v.  Anderson,  1  Strob.     Notes:  100  Am.  Dee.  595;  2  L.R.A. 
Eq.  (S.  C.)  344,  47  Am.  Dec.  537.  455. 
Note:  22  A.  S.  B.  654.  16.  Ebey  v.  Adams,  135  III.  80,  25 

11.  Wilson  landner,  18  Idaho  N.  E.  1013,  10  L.B.A.  162;  Peer  v. 
438,  no  Pae.  274,  138  A.  S.  B.  213.     Hennion,  77  N.  J.  L.  693,  76  AtL  1084, 

12.  Butlor  T.  Hneatis,  68  Bl.  594, 18  29  LR.A.(N.S.)  945. 

Am.  Bep.  589;  Shimer  v.  Mann,  99  16.  Shugrue  v.  Long,  82  N.  J.  L. 
Ind.  190,  50  Am.  Bep.  82;  AUen  v.  717,  82  Atl.  905,  39  L.B.A.(N.S.)  257. 
Craft,  109  Ind.  476,  9  N.  E.  919,  58 
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16.  '^Lawful  Heirs,"  "Bodily  HdiB,"  "Blood  Relations,"  and  the 
Like. — ^The  words  "lawful  heirs"  have  been  construed  as  synonymous 
with  "children"  and  therefore  as  constituting  words  of  purchase;  *' 
and  the  same  effect  has  been  given  to  sw^  terms  as  "heirs  at  law," 
"legal  heirs,"  "  "present  heirs"  *>  and  "next  blood  relations." »  On 
the  other  hand  it  has  been  held  that  in  the  case  of  the  use  of  the  term 
"lawful  heirs"  the  foregoing  cannot  be  the  conatruction,  inasmuch  as 
there  can  be  no  such  thing  as  an  unlawful  heir  and  therefore  the  term 
means  the  heiis  designated  by  the  law  to  take  from  the  ancestor.' 
And  it  also  has  been  held  that  the  words  "remaining,"  "surviving," 
'•"nearest,"  "like,"  "Brst,"  "next"  and  "next  legal,"  preceding  the 
word  "heirs,"  are  mere  surplusage  and  do  not  restrict  the  ordinary 
meaning  of  the  word  "heirs."  •  In  its  technical  meaning  the  term 
"heirs  of  body"  denotes  all  lineal  descendants  to  the  remotest  pos- 
terity and  is  a  term  of  inheritance  and  not  of  purchase ;  *  and  it  is 
not  sufficient  to  exclude  the  rule  in  Shelley's  Case  that  the  course  of 
descent  would  be  altered  if  effect  were  given  to  the  limitation  to  the 
heirs  of  the  body.*  In  some  jurisdictions,  however,  estates  tail  have 
been  abolished,  and  where  such  is  the  case  it  has  been  held  that  a 
deed  to  one  and  her  husband  and  "their  bodily  heirs"  vested  a  life 
estate  in  the  first  takers,  with  a  remainder  in  fee  in  the  heirs  of  the 
body  of  both.*  While  under  the  rule  in  Shelley's  Case  a  conveyance 
to  a  grantee  and  hia  "bodily  heirs,"  if  not  qualified,  vests  in  such 
grantee  an  estate  in  fee  simple,  not  because  the  grantor  so  intended, 
but  because  the  law  gives  to  the  language  that  effect,  yet  the  rule  does 
not  preclude  a  construction  of  the  words  "bodily  heirs"  so  as  to  ascer- 

17.  Congrer  v.  Lowe,  124  Ind.  368,  enport  v.  Eskew,  69  S.  C.  292, 48  S.  E. 
24  N.  E.  889,  9  L.R.A.  165;  Findlay  v.  223,  104  A.  S,  H.  798. 

Riddle,  3  Binn.  (Pa.)  139,  5  km.  Dec  Note:  2  L.BwA.  457. 

355  4.  Wilkeraon  v.  Glazk,  80  Oa.  367, 

Note-  2  LR  A  457        ■  7  S.  E.  319,  12  A.  S.  E.  258;  MefEord 

18.  Shugrue  v.  Long,  82  N.  J.  L.  ^' ^  ?; 

717,  82  Atl.  905,  39  L.R.A.(N.S.)  267.  25  A.  S.  R.  621  and  note;  Hughra  y. 

19.  Hall  v.  Oradwohl,  113  Md.  293,  A. 
77  Atl.  480,  29  L.R.A.(N.S.)  954.  fi^pfl^A"" 

20.  roontaio  County  Coal,  etc..  Co.  jf^' ^^^f  |  ^^fj  f^i  *Sf  ^ 
V  B«klehei3ner,  102  Ind.  76,  1  N.  E.  £Sl(l|;)^^|f|i2iL^;.  ^',1^^, 
202,  52  Am.  Rep.  645.  ^3  jq       g  ^  343  jQg  ^  g 

.1'  iJf*;"^''^^.?*-  803,  69  L.R.A.  370;  Simonton  v. 

452,«^AtL743,80A.S.E.  M6  White,  93  Tex.  50, 53  S.  W.  339,  77  A. 

2.  Wool  V.  Fleetwood,  136  N.  C.  5.  R.  824;  Perrin  v.  Blake,  4  Burr. 
460,  48  S.  B.  785,  67  L.R.A.  444  ;  2579,  1  W.  Bl.  672,  Hargrave  Law 
Price  v.  Griflftn,  150  N.  C.  523,  64  S.  Tracts  489,  10  Eng.  Rul.  Gas.  689; 
E.  372,  29  L.R.A.(N.S.)  935.  Jesson  v.  Wright,  2  Bligh  1,  21  Rev, 

3.  Hamilton  v.   Sidwell,   131  Ky.  Rep.  1, 10  Eng.  Rul.  Caa,  714. 

428,  115  S.  W.  204,  29  L.R.A.(N.S.)  6.  Note:  10  Eng.  Rul.  Cas.  753,  754. 
961;  Price  v.  Griffin,  150  N.  C.  523,  64  6.  Atherton  v.  Roche,  192  Dl.  252, 
B.  E.  372,  29  L.R.A.(N.S.)  935;  Dav-  61  N.  E.  357,  65  L.R.A.  591. 
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tain  Hie  grantor's  intention.^  And  there  aie  numerous  cases  in  which 
the  words  "heirs  of  the  body"  and  *Tt>odily  heirs"  have  been  conBtrued 

to  be  words  of  purchase  * 

17.  'Issue,"  "Children"  and  the  Like. — It  has  long  been  estabhshed 
law  that  when  used  in  a  will  the  word  "issue"  may  be  a  word  of  pur- 
chase or  it  may  be  a  word  of  limitation,  depending  on  tiie  testator's 
intention  as  expressed  in  the  context  *  But  when  used  in  a  deed  it  is 
always  a  word  of  purchase.'**  When  used  in  a  will  it  prima  facie 
means  "heirs  of  the  body,"  and  in  the  absence  of  explanatory  words 
showing  that  it  was  used  in  a  resected  sense,  it  is  to  be  construed  as 
a  word  of  limitation ;  but  as  before  said,  this  technical  meaning 
may  be  controlled  by  other  language  found  in  the  will.'*  The  same 
has  been  held  of  the  word  ''ofifspriug,"  which  has  been  construed  to  be 
synonymous  with  "issue."  *•  The  words  "issue  of  his  body"  being 
more  flexible  than  the  words  "heirs  of  his  body,"  courts  more  readily 
interpret  the  former  as  a  mere  descriptio  personarum  than  the  lat- 
ter; and  it  has  been  ao  construed  where  the  intent  of  the  testator 
was  apparent.'*  "Children,"  as  generally  imderstood,  embraces  only 
immediate  descendants,  and  with  but  few  exceptions  has  been  con- 
strued to  be  a  word  of  purchase.'*    It  may,  however,  be  given  the 


7.  Simouton  v.  White,  93  Tex.  50,  11.  Hertz  v.  Abrahams,  110  Ga. 
53  S.  W.  339,  77  A.  S.  R.  824.  707,  36  S.  E.  409,  50  L.R.A.  361;  Al- 

8.  De  Vaughn  v.  Hutchinson,  165  len  v.  Craft,  109  Ind.  47(3,  9  N.  K.  919, 
U.  S.  666,  17  S.  Ct  461,  41  U.  S.  (L.  58  Am.  Rep.  425;  Parkhurst  v.  Har- 
ed.)  827;  Grainger  v.  Grainger,  147  rower,  142  Pa.  St.  432,  21  Atl.  826,  24 
Ind.  95,  44  N.  E.  189,  46  N.  E.  80,  36  A.  S.  R.  507;  McCann  v.  McCann,  197 
L.R.A,  186;  Fletcher  v.  Tyler,  92  Ky.  Pa.  St.  452,  47  AU.  743,  80  A.  S.  B. 
145,  17  S.  W.  282,  36  A.  S.  R.  584  ;  846. 

Rogers  Rogers,  3  Wend.  (N.  Y.)  Notes:  11  A.  S.  R.  104;  10  Eng. 
603,  20  Am.  Dec.  716;  Myers  t.  An-  Rnl.  Gas.  SOL 

derson,  1  Strob.  Bq.  (S.  C.)  344,  47  12.  Bradley  t,  Cartwright,  L.  R.  2, 
Am.  Dec  537.  C.  P.  511,  36  U  J.  C.  P.  21fi,  25  Eng. 

Notes:  11  A.  S.  R.  104;  11  LJt.A.  Rul.  Gas.  661. 
672.  13.  Barber  v.  Pittsburg,  etc.,  R.  Co. 

9.  Daniel  v.  Whartenby,  17  WaU.  166  U.  S.  83,  17  S.  Ct.  438,  41  U.  S. 
639,  21  U.  S.  (L.  ed.)  661;  Mellhinny  (L.  ed.)  925. 

y.  Mellhinny,  137  Ind.  411,  37  N.  E.  14.  Daniel  v.  Whartenby,  17  Wall. 
147,  46  A.  S.  R.  186  and  note,  24  639.  21  U.  S.  (L.  ed.)  661. 
L.R.A.  489;  Lyiee  v,  Dlgges,  6  Bar.  16.  Daniel  v.  Whartenby,  17  Wall. 
&  J.  (Md.)  364,  14  Am.  Dec.  281;  639,  21  U.  S.  (L.  ed.)  661;  McCann  t. 
Findlay  y.  Riddle,  3  Binn.  (Pa.)  139,  MoCann,  197  Pa.  St.  452,  47  Atl.  743, 
5  Am.  Dec  365;  King  v.  Burchell,  1  80  A.  S.  B.  846;  Boykin  v.  Anerum, 
Eden  424,  Ambl.  379,  10  Eng.  Rnl.  28  S.  C.  486,  6  S.  E.  305,  13  A.  S.  R. 
Gas.  782;  Bradley  v.  Cartwright,  L.  B.  698;  Bradley  v.  Cartwright,  U  R.  2  C. 
2  C.  P.  511,  36  L.  J.  C.  P.  218,  26  Eng.  P.  511,  36  L.  J.  C.  P.  21S,  25  Eng. 
Rnl.  Cac  661.  Rnl.  Gas.  661. 

Note:  11  A.  S.  R.  104.  Notca:  11  A.  S.  B.  104;  2  LJt.A. 

10.  Mollfainny  t.  MeDhinny,  137  467  ;  4  L.R.A.  117. 

Ind.  411,  37  N.  E.  147, 46  A.  S.  B.  186  16.  Smith  v.  Smith.  130  Ga.  532,  61 
and  note,  24  L.BJL.  480.  S.  E.  114, 124  A.  6.  B.  177;  Chapia  t. 
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meaning  of  the  word  "heirs"  when  the  context  requires  it  to  carry 
out  the  intention  of  the  grantor.^'  It  has  even  been  held  that  in  the 
construction  of  wills  the  words  "heirs/'  "issue"  and  "children"  may 
be  considered  as  int»changeable.^^  The  words  "sons,"  "daughters," 
"child"  and  "children"  are  not  technical  legal  terms,  to  which  a 
fixed  and  determined  meaning  must  be  given  regardless  of  the  sense 
in  which  &ey  are  employed,  but  they  are  flexU)l6  and  subject  to  con* 
struction,  to  give  e£Fect  to  the  intention  of  the  testator.^* 

18.  Intention  of  Grantor  or  Devisor. — ^It  is  often  said  that  the  rule 
in  Shelley's  Case  is  a  rule  of  property  and  not  of  construction,*"  mean- 
ing that  it  is  a  rule  which  must  prevail  in  spite  of  any  intention  to 
the  contrary.^  This  is  one  of  the  well  settled  doctrines  in  jurisdic- 
tions in  which  the  rule  is  still  in  force.   It  is  therefore  frequently 


Crow,  147  m.  219,  35  N.  E.  636,  37  A.  639,  21  U.  S.  (L.  ed.)  661;  Be  Vaughn 

S.  R.  213;  Conner  v.  Gardner,  230  III.  v.  Hutehinsou,  165  U.  S.  566,  17  S.  Ct. 

258,  82  N.E.  640,15L.R.A.(N.S.)  73;  461,  41  U.  S.  (L.  ed.)  827;  Vogt  v. 

Shimer  v.  Mann,  99  Ind.  190,  50  Am.  Graff,  222  U.  S.  404,  32  S.  Ct.  134,  56 

Rep.  82;  McHhinny  t.  Mcllhinny,  137  U.  S.  (L.  ed.)  249;  Conger  t.  Lowe, 

Ind.  411,  37  N.  E.  147,  45  A.  S.  R.  124  Ind.  368,  24  N.  E.  889,  9  L.R.A. 

186,  24  L.R.A.  489;  Brown  t.  Brown,  165;  Westcott  v.  Binford,  104  la.  645, 

125  la.  218,  101  N.  "W.  81,  67  L.R.A.  74  N.  W.  18,  65  A.  S.  R.  530;  Hughes 

629;  Mefford  v.  Dougherty,  89  Ky.  58,  v.  Nicklas,  70  Md.  484,  17  Atl.  398,  14 

11  S.  W.  716,  25  A.  S.  R.  521  and  A.  S.  R.  377;  TrumbuU  v.  Trumbull, 
note;  Rupert  v.  Penner,  35  Neb.  587,  149  Mass.  200,  21  N.  B.  366,  4  L.R.A. 
53  N.  W.  598,  17  L.R.A.  824;  Oyster  U7;  Peer  v.  Hennion,  77  N.  J.  L.  693, 
V.  Oyster,  100  Pa.  St.  538,  45  Am.  76  Atl.  1084,  29  L.R.A.(N.S.)  945; 
Rep.  388;  Hunt's  Estate,  133  Pa.  St  Shugme  v.  Long,  82  N.  J.  L.  717,  82 
260, 19  AU.  548, 19  A.  S.  R.  640;  Oys-  Atl.  905,  39  L.R.A.(N.S.)  257;  Wool 
ter  V.  KnuU,  137  Pa.  St.  448,  20  Atl.  v.  Fleetwood,  136  N.  C.  460,  48  S.  E. 
624,  21  A.  S.  R.  890;  Clark  v.  Neves,  785,  67  L.R,A.  444;  Perry  v.  Hack- 
76  S.  C.  484,  57  S.  E.  614,  12  L.R.A.  ney,  142  N,  C.  368,  65  S.  E.  289,  115 
(N.S.)  298;  Kay  v.  Connor,  8  Humph.  A.  8.  R.  741,  9  Ann.  Cas.  244;  Kemp 
(Tenn.)  624,  49  Am.  Dee.  690;  Wills  v.  Reinhard,  228  Pa.  St.  143,  77  Atl. 
V.  Foltz,  61  W.  Va.  262,  66  S.  E.  473,  436,  29  .LJt-A.(N.S.)  958;  Polk  v. 

12  L.R.A.(N.S.)  283  and  note.  Paris,  9  Tergr.  (Tenn.)  209,  30  Am. 
Notes:  11  A.  S.  R.  105;  2  L.R.A.  Dec.  400. 

457.  Notes:  U  LJt.A.  m\  29  L.B.A. 

17.  Dick  V.  Ricker,  222  lU.  413,  78  (N.S.)  1040. 

N.  E.  823, 113  A.  S.  R.  426;  Rupert  V.     I.Jones  t.  Rees,  6  Penn.  (Del.) 

Penner,  35  Neb.  587,  53  N.  W.  598, 17  504,  69  Atl.  785,  16  L.R.A.(N.S.)  734; 

L.R.A.  824;  Oyster  v.  Oyster,  100  Pa.  Riasman  v.  Wierth,  220  111.  181,  77  N. 

St.  538,  45  Am.  Rep.  388;  Oyster  v.  £.  108,  110  A.  S.  R.  243;  Brown  v. 

KnuU,  137  Pa.  St  448,  20  AtL  624,  21  Brown,  125  la.  218,  101  N.  W.  81,  67 

A.  S.  R.  890.  L.R.A.  629;  Hughes  v.  Nicklas,  70  Md. 

Note:  12  L.R.A.(N.S.)  303.  484, 17  AtL  398,  14  A.  S.  R.  377;  Per- 

18.  Butler  v.  Huestis,  68  111.  594,  18  ry  v.  Hackney,  142  N.  C.  368,  55  S.  E. 
Am.  Rep.  589.  289, 115  A.  S.  R.  741,  9  Ann.  Cas.  244  ; 

19.  Conner  v.  Gardner,  230  111.  258,  Kemp  v.  Reinhard,  228  Pa.  St.  143,  77 
82  N.  E.  640,  15  L.R.A.(N.S.)  73;  Atl.  436,  29  L.R.A.(N.S.)  958;  Lauer 
Polk  V.  Paris,  9  Yerg.  (Tenn.)  209,  v.  Hoffman,  241  Pa.  St  315,  88  AtL 
30  Am.  Dec.  400.  496,  47  L.R.A.(N.S.)  676. 

20.  Daniel  v.  Whartenby,  17  WaU.     Note:  29  L.R.A.(N.S.)  1040. 

006 


Digitized  by 


SHELLEY'S  CASE 


24  R.  C.  L. 


stated  that  the  rule  may  thwart  the  plain  intention  of  the  grantor  or 
devisor.*  On  examination  of  the  cases  one  will  find  many  expressions 
to  the  effect  that  when  the  intention  of  the  testator  is  clearly  ascer- 
tainable it  will  prevail  even  against  ib»  rule  in  Shelley's  Case.'  It 
is  sometimes  declared  that  in  the  matter  of  wills,  at  least,  e£Fect  will 
be  given  to  the  intention  of  the  testator,  which  is  not  to  be  overridden 
by  any  arbitrary  or  technical  rule  of  law.^  Each  of  these  statements  is 
true  in  a  certain  sense,  but  it  is  also  false  to  a  certain  extent,  accord- 
ing to  the  sense  in  which  the  word  "intention"  is  used,*  sud  therefore 
no  declaration,  however  unequivocal,  that  the  ancestor  shall  have  an 
estate  for  life  only,  or  that  his  estate  shall  be  subject  to  all  the  inci- 
dents of  a  life  estate,  or  that  the  heirs  shall  take  as  purchasers,  will 
be  operative.'  Although  Uie  testator  may  have  intended  to  give  to 
the  first  taker  only  a  life  estate,  the  law  will  not  treat  that  as  an  estate 
for  life  which  is  essentially  an  estate  of  inheritance,  nor  permit  any- 
one to  take  in  the  character  of  heir,  unless  he  takes  also  in  the  quaUty 
of  heir.  It  does  not  stand  in  ihe  interest  of  the  state  that  land  so 
devised  shall  be  tied  up  from  alienation  during  the  life  of  the  first 
tali:er  and  the  minority  of  his  heirs.'  A  few  cases  seem  to  hold  that 
the  intention,  meaning  the  particular  intention,  that  the  first  taker 
shall  take  a  life  estate  only,  shall  control,  but  this  is  an  evident  con- 
fu^on  of  the  rule  that  the  intention  as  to  the  sense  in  which  certain 
words  of  limitation  have  been  used  must  control.'  All  the  authori- 
ties agree  that  the  rule  in  Shelley's  Case  has  no  place  in  the  inter- 
pretation of  a  will,  and  takes  effect  only  when  the  interpretation  has 


2.  Jones  t.  Reeg,  6  P«Dn.   (Bel.)  (N.S.)    947;   Rogrers   v.  Rogers,  S 
504,  69  Atl.  785,  16  L.R.A.(N.S.)  734;  Wend.  (N.  T.)  503,  20  Am.  Dee.  716 
Bntler  v.  Huestis,  68  111.  594,  18  Am.  and  note;  Wool  v.  Fleetwood,  136  N. 
Kep.  589;  Van  Olinder  t.  Carpenter,  C.  460,  48  S.  E.  785,  67  L.R.A  444. 
127  111.  42,  19  N.  E.  868,  U  A.  S.  R.  Note:  U  L.B.A.  672. 

92,  2  I4.R.A.  455;  Fowler  v.  Black,  136  4.  Shriver  v.  Lynn,  2  How.  43,  11 
IlL  363,  26  N.  £.  596,  11  UR.A.  670;  V.  S.  (L.  ed.)  172;  Westoott  v.  Meek- 
Conner  T.  Gardner,  230  111.  258,  82  N.  er,  144  la.  311,  122  N.  W.  964,  29 
E.  640,  15  L.R.A.(N.S.)  73:  Ward  v.  L.R.A.(N.S.)  947. 
Butler,  239  lU.  462,  88  N.  E.  189,  29  6.  Note:  29  L.R.A.(N.S.)  104a 
L.R.A.(N.S.)  942;  Mdlhinny  v.  Me-  6.  Carpenter  v.  Van  Olinder,  127  lU. 
Ilhinny,  137  Ind.  411,  37  N.  E.  147,  45  42,  19  N.  E.  868,  11  A.  8.  R.  92,  2 
A.  S.  R.  186,  24  L.R.A.  489:  Doyle  T.  L.R.A.  456;  Trumbull  v.  Trumbull, 
Andis,  127  la.  36,  102  N.  W.  177,  4  149  Mass.  200,  21  N.  E.  366,  4  L.R  JL 
Ann.  Gas.  18,  69  L.R.A.  953;  hughes  117. 

V.  Nieklaa,  70  Md.  484,  17  Atl.  398,  Note:  29  L.R.A.(N.S.)  1044. 

14  A.  S.  R.  377;  Leathers  v.  Gray,  101  7.  Steaey  v.  Rice,  27  Pa.  St  75,  67 

N.  C.  162,  7  S.  E.  657,  9  A.  S.  R.  30;  Am.  Dee.  447;  Kemp  v.  Reinhard,  228 

Wool  V.  Fleetwood,  136  N.  G.  460,  48  Pa.  St.  143,  77  AtL  436,  29  L.R.A. 

S.  E.  785,  67  L.R.A.  444.  (N.S.)  968. 

Note:  29  L.R.A.(N.S.)  1042.  Note:  29  L.R.A.(N.S.)  1053. 

3.  Bntler  v.  Huestis,  68  111.  594,  18  8.  Note:  29  L.R.A.(N.S.)  1054, 
Am.  Rep.  589;  Westcott  v.  Meeker,  1060. 

144  la.  3U,  122  N.  W.  964,  29  L.R.A. 
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been  first  ascertained.*  The  intention  not  to  use  technical  words  must 
be  clearly  indicated;  but  when  such  intention  is  plain  effect  will  be 
given  to  it" 

19.  Personal  Properly. — The  rule  in  Shelley's  Case  itself  shows 
that  it  has  reference  only  to  estates  in  real  property,^^  but  it  repeatedly 
has  been  held  to  apply  to  personalty,'*  and  hence  to  leaseholds.*' 
When  resorted  to  in  connection  with  personal  estate  it  is  only  by  way 
of  analogy  and  as  a  rule  of  construction  in  order  to  promote  Uie  inten- 
tion,** and  yields  more  readily  to  the  f^parent  intention  of  the  testa- 
tor than  it  does  in  the  case  of  realty.*' 

9.  Conger  v.  Lowe,  124  Ind.  368,  24  377;  Sands  v.  Old  Colony  Trast  Co., 
N.  E.  889,  9  L.B.A.  165;  Ware  v.  195  Mass.  675,  81  N.  E.  300,  12  Ann. 
Richardson,  3  Md.  505,  66  Am.  Deo.  Cas.  837  and  note;  Dott  t.  Cunnington, 
762;  Gannon  t.  Albright,  183  Mo.  238,  1  Bay  (S.  C.)  463,  1  Am.  Dec.  624; 
81  S.  W.  1162,  106  A.  S.  R.  471,  67  Myers  v,  Anderson,  1  Strob.  Eq.  (S. 
L.R.A  97;  Hileman  v.  Bouslaugh,  13  C.)  344,  47  Am.  Dec  637;  Polt  v. 
Pa.  St.  361,  53  Am.  Dec.  474;  Price  v.  Paris,  9  Yerg.  (Tenn.)  209,  30  Am. 
Taylor,  28  Pa.  St.  95,  70  Am.  Dec.  Dec.  400  and  note.  Contra:  "See  Jones 
106;  Kemp  v.  Reinhard,  228  Pa.  St.  v.  Rees,  6  Penn.  (Del.)  604,  69  Atl. 
143,  77  Atl.  436,  29  L.R.A.(N.S.)  968;  785,  16  L.R.A.(N.S.)  734. 

Lauer  v.  Hoffman,  241  Pa.  St.  315,  88  Notes:  2  L.R.A.  456;  12  L.R.A  723. 
Atl.  496,  47  L.R.A.(N.S.)  676.  13.  Hughes  v.  Nieklas,  70  Md.  484, 

Note:  29  L.R.A.(N.S.)  106L  17  Atl.  398,  14  A  S.  R.  377. 

10.  Maulding  v.  Scott,  13  Ark.  88,  Notes:  11  L.R.A.  672;  10  Eng.  Bui. 
66  Am.  Dec.  298;  Hall  v.  Gradwohl,  Cas.  754. 

113  Md.  293,  77  Atl.  480,  29  L.R.A.  14.  De  la  Vergne  Refrigerating 
(N.S.)  954;  HUeman  v.  Bouslaugh,  13  Mach.  Co.  v.  Peatherstone,  147  U.  S. 
Pa.  St.  344,  53  Am.  Deo.  474;  Jesson  209,  13  S.  Ct.  283,  37  U.  S.  (L.  ed.) 
V.  Wright,  2  Bligh  1,  21  Rev.  Rep.  138;  Glover  v.  Condell,  163  111.  566, 
1,  10  Eng.  Rul.  Cas.  714.  45  N.  E.  173,  54  A.  S.  R.  486,  35 

Note:  29  L.R.A.tN.S.)  1066.  L.R.A.  360;  Bennett  v.  Bennett,  217 

11.  Sands  v.  Old  Colony  Trust  Co.,  111.  434,  75  N.  E.  339,  4  L.R.A.(N.S.) 
195  Mass.  575,  81  N.  E.  300,  12  Ann.  470;  Sands  v.  Old  Colony  Trust  Co., 
Cas.  837  and  note.  195  Mass.  575,  81  N.  £.  300,  12  Ann. 

Note:  4  L.R.A.(N.S.)  471.  Cas.  837. 

12.  Maulding  v.  Scott,  13  Ark.  88,      Note:  4  L.R.A.(N.S.)  471. 

66  Am.  Dee.  298;  Hughes  v.  Nieklas,  15.  Glover  v.  Condell,  163  111.  666, 
70  Md.  484.  17  AtL  398,  14  A.  8.  B.  46  N.  K  173,  3S  L.B.A.  360. 
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L  Imttroductort 

1.  Origin  of  Office;  Scope  of  Article. — ^Tbe  office  of  sheriff  is  a  most 
ancient  one,  dating  back  at  least  to  the  time  of  Alfred,  King  of  Eng- 
land, and  the  holder  thereof  has  always  been  the  chief  executive 
officer  and  conservator  of  the  peace  in  his  shire  or  county.^  The 
word  "constable"  is  of  French  ori^  and  was  originally  used  both  in 
France  and  England  to  denote  one  of  the  highest  officers  of  the  crown, 
having  command  of  the  military  forces  and  being  also  a  high  judicial 
officer.  In  modem  times  a  constable  is  a  munic^>al  officer,  having 
power  as  the  conservator  of  the  public  peace,  and  whose  duty  it  is  to 
execute  the  process  of  justices  of  the  peace,  etc.*  As  shown  by  the 
foregoing  analysis  the  scope  of  this  article  includes  the  appointment 
or  election,  qualification  and  tenure  of  office  of  sheriffs  and  constables, 
and  their  deputies,  tbmr  compensation  and  their  powers,  duties  and 
liabilities  generally.   No  attempt  will,  however,  be  made  herein  to 

1.  State  V.  Pratt,  192  Ala.  118,  68  S.  W.  225,  697,  Ann.  Cas.  191SB  889 
So.  265,  Ann.  Cas.  1917D  990;  State  and  note. 
V.  Rdehman,  136  Tenn.  663,  686,  188     2.  See  infra,  par.  IL 
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treat  exhaustively  such  matters  relating  to  the  offices  under  discus- 
sion as  necessarily  arise  in  connection  with  other  q)ecific  articles  in 
this  work.' 

2.  Nature  of  Office  Generally. — sheriff  is  primarily  a  ministerial 
officer.^  He  is  the  agent  of  the  law,'  and  not  of  the  execution  credi- 
tor,  except  for  certain  purposes;  and  the  latter  is  hound  hy  his  acta 
only  within  his  lawful  property.*  Neither  is  he  an  agent  of  the 
party  who  may  purchase  at  a  sale  conducted  hy  him.'  It  follows  that 
the  sheriff  can  make  no  comprcnnise  to  an  execution  plaintiff's  preju- 
dice.^ As  a  sheriff  is  a  sworn  officer  of  the  law,  the  presumption 
always  arises  that,  as  an  officer  who  is  required  to  do  a  particular 
thing,  he  has  discharged  his  duty  faithfully,  unless  the  contrary  be 
shown.'  The  presumption  that  acts  done  in  his  office  were  done  by 
his  authority  may,  however,  be  rebutted.*'  In  general,  a  sheriff  is  the 
proper  officer  to  execute  all  writs  returnable  to  court,  unless  another 
is  appointed,  by  special  order,  for  that  purpose.**  In  this  he  is  an 
executive  officer,  whose  sole  duty  it  is  to  execute,  and  not  to  decide 
on  the  truth  or  sufficiency  of  ihe  processes  committed  to  him  for  serv- 
ice. He  has  no  portion  of  judicial  authority,  nor  the  means  of 
inquiry  into  the  causes  of  fiction  contained  in  Uie  writs  and  declara- 
tions put  into  his  hands  for  service.*' 

3.  Constitntional  Character;  Office  as  Property. — The  office  of  sher- 
iff being  a  public  one  constitutes  no  exception  to  the  generally  ac- 
cepted view  that  at  least  as  against  the  public  interest  a  public  office 
is  not  the  property  of  the  office  holder  within  the  provision  of  the 
federal  constitution  against  deprivation  of  property  without  due 
process  of  law,*'  and  while,  like  other  offices  named  in  state  consti- 

S.  See,  for  instance,  Abuse  of  Proo-  Sims  t.  Gampbdl,  1  MeCord  Bq.  (S. 
EM,  vol.  1,  p.  101  et  seq.;  AsBSST,  C.)  53,  16  Am.  Dee.  595. 
vol.  2,  p.  446  et  eeq.;  Boibebt,  vol.  4,     6.  Sims  v.  Campbell,  1  McCord  Eq. 
p.  183;  Criminal  Law,  voL  8,  pp.  (S.  C.)  53,  16  Am.  Dec.  595. 
•293,  326  et  seq.;  Executions,  vol.  10,     7.  Horton  v.  Maffitt,  14  Minn.  289, 
pp.  1219-1221,  1286,  1300,  1301,  1302,  100  Am.  Dec.  222. 
1306,  1307,  1317,  1362,  1394;  Pai^     8.  Sims  v.  Campbell,  1  McCord  Eq. 
luFBisoNUENT,  Tol.  11,  pp.  795,  801,  (S.  C.)  63, 16  Am.  Dec.  595. 
805f  806,  807,  823;  Judicial  Sales,     9.  Hand  t.  Grant,  5  Smedes  &  M. 
vol.  16,  pp.  36,  38,  43,  108;  Le\'y  and  (Miss.)  508,  43  Am.  Dec.  528. 
SiazciiB,  vol.  17,  pp.  171-176,  205,     10.  Sims  v.  Campbell,  1  McCord 
215,  219,  234;  Prisons  and  Prison-  Eq.  (S.  C.)  53,  16  Am.  Dec.  596. 
ebs,  vol.  21,  p.  1172;  Pk)cess,  vol.  21,     11.  Wasfain^n  v.  Sanders,  13  N. 
p.  1271 ;  Public  OsrictBS,  vol.  22,  p.  C.  343,  21  Am.  Dec.  336. 
362  et  seq. ;  Search  and  Seizure,  ante,     12.  Kniseley  v.  Ham,  39  Okla.  623, 
p.  699.  136  Pac.  427,  49  L.R.A.(N.S.)  770. 

4.  See  Public  Officers,  vol.  22,  p.  As  to  jnstlfteation  under  writs  and 


&.  UcOhee  t.  Ellis,  4  latt  (Ky.)  13.  See  OoNsirnJTiOHAL  Law,  vol. 
244,  14  Am.  Dec.  124;  Horton  v.  Maf-  6,  p.  451;  Public  Ofiiceks,  toL  22, 
fltt,  14  Minn.  289,  100  Am.  Dee.  222:  pp.  376^  877. 
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tutioDS,  the  office  of  sheriff  is  frequezitly  dassiiied  as  a  oonstitutiohal 
offioe,  insuring  the  incumbent  special  immunity  aa  regards  salary 
and  tenure,^*  it  has  been  held  that  the  mere  mention  in  such  a  con- 
stitution of  the  office  of  sheriff  does  not  make  it  a  constitutional  office 
in  the  sense  oi  being  beyond  logislatire  control.^*  The  privileges  ol 
one  holding  public  office  are,  however,  within  certain  limitations, 
entitled  to  the  protection  of  tiie  lav,^*  and  it  has  been  held  that  a 
person  legally  elected  and  who  has  duly  qualified  as  sheriff  has  a 
vested  right  in  the  office,  of  which  he  cannot  be  deprived  but  for 
cause,  by  due  process  of  law.^'  Furthermore  it  seems  that  the  office 
may  be  considered  proper^  within  the  protection  of  constitutional 
provisions  guaranteeing  due  process  of  Uw,  in  cases  in  which  the 
controversiy  relates  to  the  question  aa  to  which  of  two  per&ous  is 
entitled  thereto*^* 


4.  Uanner  of  Acipdsition;  Eligibility;  Qoallllcation  and  Commis- 

sion. — By  the  common  law  sheriffs  were  appointed  by  the  Hug,**  but 
in  &is  country  they  are  usually  elected  by  the  people  of  their  respec-. 
^ve  counties.**  The  provisions  commonly  found  in  the  constitutions 
and  laws  of  the  various  states  restricting  the  privilege  of  holding 
public  office  to  tiiose  who  are  citizens  of  the  st^te  and  of  the  United 
States  ^  apply  of  course  to  the  office  of  sheriff,  and  it  has  been  held 
that  an  alien  is  not  ^titied  to  hold  such  an  office,  though  there  is 
no  constitutional  or  statutory  provision  expressly  excluding  him  from 
such  right,  but  there  are  decisions  to  the  effect  that  the  naturalization 
of  a  person  between  the  day  when  he  is  elected  to  the  office  and  the 
date  on  which  he  is  required  to  qualify  for  such  office  will  remove 
the  disability  of  alienage,  if  thexe  ia  no  oonstitational  or  statutory  pro- 

IL  Apple  T.  Giawford  County,  105  19.  Bondurant  v.  Bnford,  1  Ala. 

Pa.  St  300,  61  Am.  Rep.  206;  State  359,  36  Am.  Dec  33. 

V.  Bnuut,  26  Wis.  412,  7  Am.  Bep.  20.  State  t.  McDonald,  4  Idaho  468, 

84.    See  generally,  Publio  OmcERS,  40  Fae.  312,  05  A.  S.  R.  137;  Oulick 

vol.  22,  pp.  377.  378,  382  et  seq.  And  v.  New,  14  Ind.  93,  77  Am.  Dee.  49; 

see  in&a,  par.  5.  State  t.  Anderson,  1  N.  J.  L.  318,  1 

16.  State  V.  DeLorenzo,  81  N.  J.  L.  Am.  Deo.  207;  State  t.  DeLorenzo,  81 

613,  79  Atl.  839,  Ann.  Caa.  1912D  329.  N.  J.  L.  613,  79  Atl.  839,  Ann.  Cas. 

16.  See  Public  OnzontS,  voL  22,  p.  1912D  329  and  note;  Stevens  t.  Carter, 
378,  27  Ore.  663,  40  Pac.  1074,  31  L.R.A. 

17.  Pharea  v.  State,  3  W.  Va.  667,  342;  Phares  v.  State,  3  W.  Va.  667, 100 
100  Am.  Dec.  777.  And  see  infra,  Am.  Dec.  777.  Generally  as  to  the 
par.  5.  acqnisition  of  right  to  public  office,  see 

18.  Glaseoek  v.  Lyons,  20  Ind.  1,  83  Pubuo  OrFiCEBS,  vol.  22,  p.  421  et 
Am.  Dee.  299.    And  see  GoNsrrrn-  seq. 

ziONAL  Law,  vol.  6,  p.  461;  Publio  1.  See  Pnauo  Omoras,  voL  22,  p. 


n.  AcqmstnoN  and  Tmxrm  op  Ovntm 


OmCERS,  vol  22,  p.  378.  4 
R.  C.  L.  Vol.  XXIV.— 68.  013 


404  et 


Digitized  by 


SHERIFFS 


24  B.  G.  L. 


vision  eipreaaly  requiring  him  to  be  qualified  therefor  at  the  time  of 
election.*   Under  constitutional  or  statutory  provisions  in  many  of 

the  states  the  offices  of  sheriff  and  deputy  sheriff  are  incompatible  with 
that  of  judge  or  justice  of  the  peace,  nor  may  one  serve  at  the  same 
time  as  constable  and  justice  of  the  peace,  though  it  has  been  held 
that  there  is  no  incompatibility  or  inconsistency  in  the  public  func- 
tions of  a  deputy  sheriff  and  director  of  the  public  schools  of  a  city, 
or  between  the  offices  of  sheriff  and  chief  of  poUce  of  a  city.*  So  also 
under  a  provision  commonly  found  in  state  constitutions  forbidding 
the  holding  of  a  state  office  by  a  federal  office  holder,  one  whose  term 
of  office  under  the  federal  government  has  not  expired  is  disqualified 
from  holding  the  office  of  ^eriff,  and  he  cannot  remove  Uie  disquali- 
fication by  resigning  the  office  unless  his  resignation  precedes  his 
election  to  the  latter  office  or  at  least  the  commencement  of  the  term 
of  such  office.*  Sheriffs  and  constables,  like  most  other  public  officers, 
are  usually  required  to  give  bonds  for  the  faithful  performance  of 
their  duties,*  and  to  take  a  prescribed  oath  before  entering  on  the 
discharge  of  their  official  duties.'  It  has  been  held  that  the  right  to 
the  office  of  sheriff  is  not  forfeited  by  the  failure  to  qualify  at  the 
time  designated  by  statute,  if  such  qualification  was  prevented  by  an 
injunction  or  othpr  proceeding  by  which  the  right  or  power  to  qualify 
was  temporarily  suspended.'  In  some  jurisdictions  the  sheriff  is  one 
of  the  officers  to  whom  it  is  the  duty  of  the  governor  to  issue  a  com- 
mission upon  his  election,^  but  if  the  governor  should  ascertain  that 
he  has  through  mistake  or  otherwise  improperly  issued  a  commission 
to  one  person  to  fill  that  office,  when  in  truth  it  ought  to  have  been 
issued  to  another,  he  may  conect  the  error  by  issuing  one  to  the  per^ 
son  legally  entitled  thereto.* 

2.  State  V.  VanBeek,  87  la.  569,  54  N.  J.  L.  224,  78  Am.  Dec.  64;  Good- 
N.  W.  525,  43  A.  S.  B.  397,  19  L.B.A.  rum  v.  Carroll,  2  Humph.  (Tenn.) 
622.  And  see  Publio  Othcebs,  vol  490,  37  Am.  Dec.  564.  See  Public 
22,  p.  403.  Oppicers,  vol.  22,  pp.  447,  496  et  seq. 

3.  See  PtJBUO  OmcEBS,  vol.  22,  And  see  infra,  par.  49-65. 

pp.  416,  417.  6.  GuUcfc  v.  New,  14  Ind.  93,  77 

4.  Bunting  v.  Willis,  27  Grat.  (Va.)  Am.  Dec.  49.  Generally  as  to  the  ne- 
144,  21  Am.  R«p.  338.  For  a  cessity  for  and  sofiBcien^  of  official 
full  discussion  of  the  effect  of  holding  oaths,  see  Public  Officers,  vol.  22,  p. 
incompatible  offices,  see  PtiBUC  Offi-  448  et  seq. 

CEBS,  vol.  22,  p.  418  et  seq.  7.  State  v.  VanBeek,  87'la.  569,  54 

5.  Stephens  v.  Crawford,  1  Ga.  574,  N.  W.  525,  43  A.  S.  R.  397,  19  L.R.A. 
44  Am.  Dec.  680 ;  State  v.  McDonald,  622. 

4  Idaho  468,  40  Pac.  312,  95  A.  S.  R.  8.  GeneraUy  as  to  the  issuance  of 

137;  Gulick  v.  New,  14  Ind.  93,  77  commissions  to   public  officers,  see 

Am.  Dec.  49 ;  Whitehurat  v.  Hiekey,  3  Public  Ofpioebs,  vol.  22,  p.  443  et 

Mart.  N.  S.  (La.)  589,  15  Am.  Dec.  seq. 

167  and  note;  Jones  v.  State,  7  Mo.  81,  9.  Gulick  V.  New,  14  Ind.  93,  77 

37  Am.  Dee.  180;  State  v.  Conover,  28  Am.  Deo.  49. 
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5.  Duration  of  Tenure;  Resignation,  Suspension  and  Removal;  Res- 
toration.— Sheriffs  appointed  by  the  king  held  their  office  durante 
bene  placito,  and  were  removable  by  him,"  but  in  this  country-  their 
term  of  office,  like  that  of  nearly  aU  publio  officers,  is  fixed  eiUier  by 
constitutional  provisions  or  by  statutes,**  and  in  order  to  terminate 
such  office  no  writ  of  discharge  or  other  process  such  as  was  required 
at  common  law  is  necessary.*'  According  to  some  decisions  when  a 
sheriff  has  transmitted  his  written  resignation  of  his  office  to,  and  it 
has  been  received  by,  the  officer  or  authority  appointed  by  law  to 
receive  it,  to  take  immediate  effect,  he  cannot  withdraw  it,  and  thei-o 
is  a  vacan<gr  to  be  filled  by  the  proper  authority.*'  When  a  sheriff 
is  convicted  of  any  malfeasance,  misfeasance  or  nonfeasanoe  in  office, 
ordinarily  and  very  properly  a  part  of  the  sentence  of  the  court 
should  include  provisions  for  his  removal  from  office.**  Under  a 
statute  authorizing  the  removal  of  a  sheriff  or  other  officer  for  "suf- 
ficient cause,"  including  incapacity  and  official  misbehavior,  it  has 
been  held  that  this  contemplates  a  cause  relating  to  and  affecting  the 
administration  of  the  office,  and  restricted  to  something  of  a  substan- 
tial nature,  directly  affecting  the  rights  and  interests  of  the  public. 
Rudene^  of  an  officer,  not  amounting  to  illegality  of  conduct  or  to 
oppres^on  under  color  of  office,  is  not  such  misconduct  as  will  give 
cause  for  removing  him  from  office  under  such  a  statute.**  Where 
the  office  of  sheriff  is  a  constitutional  one,  and  the  constitution  pro- 
vides for  impeachment  or  removal  of  public  officers  for  mme,  in-  * 
capacity  or  negligence,  a  statute  providing  for  thdr  removal  for 
voluntary  intoxication  in  business  hours,  or  for  habitual  intoxication, 
is  valid.**  In  a  proceeding  for  the  removal  of  a  sheriff  for  misconduct 
in  office  his  acts  of  misconduct  in  a  prior  term  may  be  investigated, 
especially  if  connected  with  acts  of  a  edmilar  character  occurring 
in  his  present  term.*'  In  some  states  it  is  expressly  provided  by 
statute  that  whenever  any  presentment  or  indictment  shall  be  filed 
against  any  county  officer  for  incompetency,  corruption,  gross  im- 
morality, criminal  conduct  amounting  to  a  felony,  malfeasance,  mis- 

10.  Bondorant  v.  Bnfoid,  1  Ala.     14.  State  t.  Jinwright,  172  Ala.  340, 


11.  Bondurant  v.  Bnford,  1  Ala  note;  Houpt  v.  State,  100  Ark.  409, 
359,  35  Am.  Dec.  33;  Stevens  v.  Car-  140  S.  W.  294,  Ann.  Cas.  1913C  690; 
ter,  27  Ore.  553,  40  Pac.  1074,  31  McComas  v.  Kmg,  81  Ind.  327,  42 
L.B.A.   342.    See  Pubuo  Ovficbbs,  Am.  Rep.  135. 

vol.  22,  p.  548  et  seq.  16.  Lancaster  v.  Hill,  136  Ga.  405, 

12.  Bondurant  v.  Buford,  1  Ala.  71  S.  E.  731,  Ann.  Caa.  1912C  272 
359,  35  Am.  Dec.  33.  and  note. 

18.  Stete  V.  Hauss,  43  Ind.  105,  13  16.  McComas  v.  Krug,  81  Ind.  327, 

Am.  Rep.  384.     Generally  as  to  the  42  Am.  Rep.  135. 

resignation  or  abandonment  of  public  17.  State  v.  M^aarden,  85  Minn, 

office,  see  FuBUO  Oftiobbs,  toL  22,  41,  88  N.  W.  412, 89  A  S.  B.  631 
p.  666  et  seq. 


359.  35  Am.  Dec.  33. 


56  So.  641,  Ann.  Cas.  1913D  635  and 
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feasance  or  nonfeasance  in  office,  the  court  shall  immediately  order 
that  auch  officer  be  suspended  from  hifl  offioe  until  tiie  preseDtrnttit  or 
indictment  shall  be  tried.^*  And  under  a  statute  authorizing  the 
governor  of  a  state,  whenever  it  appears  by  competent  evidence  that  a 
sheriff  has  been  guilty  of  malfeasance  or  misfeasance,  to  remove  him-, 
after  giving  him  a  copy  of  the  charges  and  affording  him  an  oppoiv 
tunity  to  be  heard  in  his  defense,  and  that  the  governor  may  appoint 
special  commissioners  to  take  aiid  report  testimony,  he  may,  on 
appointing  such  Gommissioners,  suspend  the  officer  during  such 
investigation.'*  The  reversal  of  a  judgment  removing  a  sheriff  from 
office  removes  the  only  impediment  to  his  office,  and  an  order  that  he 
be  restored  Uiereto  is  not  necessary.** 


6.  Nature  and  Scope  of  Sheriffs'  Powers;  Legislative  Control. — The 

office  of  sheriff  carries  with  it,  in  America,  all  of  its  common  law 
duties  and  powers,  except  as  modified  by  statute.'  Such  office  is, 
however,  amenable  to  the  legislative  department  of  the  government 
and  it  is  generally  held  that  his  functions,  unless  expressly  prescribed 
by  the  constitution,  are  not  immutable  or  exclusive  but  are  subject 
to  legislative  alteration  and  control,^  This  is  in  accordance  with  the 
rule  supported  by  numerous  decisions  that  a  constitutional  provision 
establishing  an  office  without  defining  the  powers  and  duties  of  the 
officer  leaves  such  powers  and  duties  to  legislative  control  and  enables 
the  legislature  to  subtract  therefrom.'  Sheriffs  are  given  power,  and 
it  is  made  their  duty,  to  preserve  the  peace,  arrest  and  commit  to  jail 
all  felons,  traitors,  and  other  misdoers,  to  execute  all  process,  and  to 
attend  upon  courts  of  record.*  The  powers  and  duties  of  conservator 
of  the  peace  exercised  by  the  sheriff  are  not  strictly  judicial;  but  he 
may  be  said  to  act  as  the  chief  magistrate  of  his  county,  wielding  the 
executive  power  for  Hie  preservation  of  tihe  public  peace,'  and  it  has 
been  expressly  held  in  some  jurisdictions  that  the  duty  of  a  sheriff  in 

18.  Jones  v.  State,  104  Ark.  261,  and  note. 

149  S.  W.  56,  Ann.  Cas.  1914C  302.        3.  Note:  Ann.  Caa.  1912D  334,  335. 

19.  State  V.  M^aarden,  85  Minn.  And  see  generailv.  PUBUO  Oi^Ckrs, 
41,  88  N.  W.  412,  89  A.  S.  B.  534.  vol.  22,  pp.  455,  461. 

For  a  fan  disenssion  of  the  removal,  4.  State  v.  Hill,  60  Fed,  1005,  9  C. 
Bu&penaion  and  impeachment  of  public  C.  A.  326,  22  U.  S.  App.  1,  24  L.R.A. 
officers,  see  PUBLIO  OmCBRS,  vol.  22,  170;  Walker  v.  Bus,  13o  Mo.  325,  36 
p.  265  et  seq.  S.  W.  636,  33  UBJV.  616. 

20.  Pharea  v.  State,  3  W.  Va.  667,     Note:  44  A.  S.  R.  136. 
100  Am.  Dec.  777.  And  see  infra,  par.  12-22. 

1.  State  V.  Reichman,  135  Tesin.  5.  South  v.  Maryland,  18  How.  396, 
653,  685,  188  S.  W.  225,  597,  Ann.  15  U.  S.  (L.  ed.)  433;  State  v.  Reich- 


2.  State  V.  De  Lorenso,  81  N.  J.  L.  225,  597,  Ann.  Gas.  1918B  889. 
613,  79  AtL  839,  Ann.  Cas.  1912D  329 
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the  eniforceoieDt  of  the  law  against  publio  offenses  implies  initiative 
on  his  part.  He  must  be  reasonably  alert  with  respect  to  possible 
violations  of  the  law  and  is  not  entitled  to  wait  vtntil  they  come  to 
his  personal  knowledge,  but  most  follow  up  information  received  from 
any  source.'  In  addition  to  the  above  enumerated  duties,  the  sheriff 
has  the  charge  and  custody  of  the  jail  of  his  county,  and  the  prisoners 
legally  committed  therein,  until  d^harged  by  law,'  and  this  includes 
federal  as  well  as  state  prisoners.^  He  is  also  charged  with  the  custody 
and  care  of  the  county  courthouse.*  Sheriffs  are  required  to  perform 
the  duties  of  their  office  without  needless  severity  or  oppression;  to 
show  no  favor;  and  permit  no  imreasonable  delays.***  The  power  of 
sheriffs  and  their  deputies  to  serve  and  execute  writs  and  precepts 
directed  and  committed  to  them  is  statutory,  and  unless  conferred  by 
the  statute  expressly  or  by  fair  implication,  it  does  not  exist.  So,  too, 
the  mode  in  which  writs  and  precepts  shall  be  served  and  executed  is 
regulated  by  statute,  and  unless  substantially  conformable  thereto, 
the  doings  of  the  officer  are  invalid.'^  As  has  been  said  such  an 
officer  is  an  agent  only  of  the  law;^'  and  even  though  he  be  author- 
ized to  act  as  a  collector,  he  is,  nevertheless,  the  ministerial  officer  of 
the  court.  The  execution  is  his  legal  wairant  of  attorney,  without 
whidi  he  is  totally  unauthorized  to  act.  It  limits  and  prescribes  his 
duties,  and  confers  a  special,  not  a  g^eral,  authority  to  collect'*  A 
sheriff  being  an  office  of  the  law  cannot  engage  as  such  to  guard  the 
property  of  private  individuals  or  corporations,  and  the  owners  of 
such  property  cannot  escape  liabihty  for  his  wrongful  act,  while  act- 
ing as  their  n^ht  watchman,  on  the  ground  ^t  he  is  such  officer.'* 
And  the  attempt  by  a  sheriff  to  contract  for  a  profit  to  himself  when 
undertaking  to  supply  deputies  to  guard  and  protect  property  and 
employees  of  the  other  contracting  party  during  a  strike,  at  a  certain 
sum  per  day  for  each  man  furnished,  renders  the  contract  void.'* 

6.  State       Reidunan,  135  Tarn,  and  processes  geooiUly. 
653,  685,  188  S.  W.  225,  597,  Ann.     11.  Benson  v.  Smith,  42  Ue.  414,  66 


7.  State  V.  HilL  60  Fed.  1005,  9  C.  Pbocbss,  vol.  21,  p.  1271  et  seq. 
C.  A.  326,  22  U.  S.  App.  1,  24  LJLA.  12.  See  supra,  par.  2. 

170;  Dahnke  v.  People,  168  111.  102,  13.  Bandolph  v.  Ringgold,  10  Azk. 

48  N.  E.  137,  39  L.R.A.  197;  Vigo  279, 52  Am.  Dec  235;  Cooney  v.  Wade, 

County  V.  Stout,  136  Ind.  53,  35  N.  E.  4  Humph.  (Teon.)  444,  40  Am.  Dee. 

683,  22  L.R.A.  398.  657. 

8.  State  V.  Hill,  60  Fed.  1005,  9  C.  14.  St.  Louis,  etc.,  R.  Co.  v.  Haek- 
C.  A.  326,  22  U.  S.  App.  1,  24  L.B.A.  ett,  58  Ark.  381,  24  S.  W.  881,  41  A. 
170.  S.  R.  105, 

9.  Vigo  County  v.  Stout,  136  Ind.  15.  St   Louis,  etc.,    R.    Co.  v. 


10.  McDonald  v.  Neilson,  2  Cow.  A.  S.  R.  105;  Shields  t.  Latrobe-Con- 

(N.  Y.)  139,  14  Am.  Dec.  431.    See  nellsville  Coal,  etc.,  Co.,  239  Pa.  St. 

also  infra,  par.  14,  as  to  a  sheriffs  223,  86  AtL  784^  46  L3^A.(N.&.)  38. 
duty  with  reference  to  service  of  writs 


Gas.  191SB  889  and  note. 


Am.  Dee.  285  and  note.    And  see 


53,  35  N.  E.  683,  22  L.R.A.  398. 


Hackett,  68  Ark.  381,  24  S.  W.  881,  41 
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7.  Eztraterritorial  Aathority. — At  common  law,  a  sheriff  has  no 
jurisdiction  beyond  the  borders  of  his  county,**  the  rule  being  that 
the  acts  of  an  officer  outside  of  his  county  or  bailiwick  are  unofficial 
and  necessarily  void  unless  expressly  or  impliedly  authorized  by  some 
statute.^'  Under  this  principle  of  law  a  sheriff  is  in  no  better  or  dif- 
ferent position  than  a  private  citizen  to  make  arrests  beyond  the 
limits  of  his  county/*  or  to  carry  a  concealed  weapon  in  such  other 
county;  ^*  and  this  is  the  rule  even  though  he  seeks  to  effect  the  recap- 
ture of  a  prisoner  who  was  held  under  a  civil  process,  but  who  had 
escf^ed  from  his  custody.**  While  a  sheriff  is  bound  to  execute  a 
wiit  of  fieri  facias  directed  to  him  from  another  county  and  regular 
upon  its  face,*  all  his  acts  must  be  confined  to  the  territorial  Hmits  of 
his  own  county.  Where  he  sells  at  execution  land  lying  partly  in  his 
own  county  and  partly  in  an  adjoining  county,  the  sale,  so  far  as  it 
relates  to  land  lying  in  his  own  county,  is  valid,  and  as  to  the  remain- 
der it  is  void.*  In  a  case  where  a  sheriff  of  one  state,  having  acquired 
a  special  property  in  goods  by  attachment,  carried  the  goods  into 
another  state  without  authority  of  law  or  of  the  parties  litigant,  for 
the  accomplishment  of  an  unlawful  purpose,  it  was  held  that  he 
thereby  divested  himself  of  any  specid  property  in  them,  and  that 
the  original  owner  might  thereupon  assume  control  over  them  in  the 
state  to  which  they  had  been  conveyed.* 

8.  Powers  after  Expiration  of  (Mke  Term. — ^By  the  common  law, 
when  a  new  sheriff  was  appointed,  and  had  taken  the  necessary  oaths, 
etc.,  the  writ  de  exoneratio  officii  issued,  which  discharged  the  old 
sheriff;  and  until  the  writ  of  discharge  was  delivered  to  the  old  sheriff, 
he  might  lawfully  exercise  the  duties  of  his  office,^  and  the  doctrine 
of  the  common  law  that  a  sheriff  who  during  his  term  of  office  has 
commenced  the  service  or  execution  of  process  is  empowered  and 
authorized  to  go  on  and  complete  it  even  after  the  expiration  of  his 
official  term  is  generally  recognized  and  sustained  by  the  courts  of 

16.  Jones  v.  Baxter,  146  Ala.  620,  30  Am.  Deo.  465. 

41  So.  781, 119  A.  S.  B.  64;  Shirley  v.  19.  Shirley  v.  State,  100  Visa.  799, 

State,  100  Miss.  799.  57  So.  221,  Ann.  57  So.  221,  Ann.  Cas.  1914A  262,  38 

Gas.  1914A  252,  38  L.R.A.(N.8.)  998;  L.BJL(N.S.)  998  and  note. 

Jones  T.  State,  26  Tex.  App.  1,  9  S.  80.  Bromley  v.  Hutefains,  8  Yt  194, 

W.  53,  8  A.  S.  B.  454;  Aired  v.  Mon-  30  Am.  Dee.  465. 

tague,  26  Tex.  732,  84  Am.  Dec.  603;  1.  Sydnor  v.  Boberts,  13  Tex.  598, 

Bromley  v.  Hntehins,  8  Vt.  194,  30  65  Am.  Dec.  84. 

Am.  Dec  465.  2.  Benson  v.  Smith,  42  Ue.  414,  66 

17.  Jones  v.  Baxter,  146  Ala.  620,  Am.  Dec.  285;  Abed  v.  Montagne,  26 
41  So.  781,  119  A.  S.  B.  54.  Tex.  732,  84  Am.  Dee.  603.   And  see 

Note:  33  L.R.A.  92.  Lkvt  and  SrasDHK,  vol.  17,  p.  174. 

18.  Shirley  v.  State,  100  Hiss.  799,  S.  Diek  v.  Bailey,  2  La.  Ann.  974, 
57  So.  221,  Ann.  Gas.  1914A  252,  38  46  Am.  Dec.  56L 

L.BJL.(N.S.)  998;  Jones  v.  State,  26     4.  Boudmant  v.  Bnford,  1  Ala.  360, 
Tex.  App.  1,  9  S.  W.  53,  8  A.  S.  B.  36  Am.  Deo.  33. 
454;  Bromley  v.  Hatefainq,  8  Vt.  194, 
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the  various  states,  except  where  modified  by  statutory  provisions.* 
A  sheriff's  removal  from  office  does  not  abate  bis  right  to  retain  pos- 
session  of  property  previously  attached  by  him,  to  await  judgment 
and  execution,  nor  will  it  exonerate  him  from  neglecting  to  deliver 
it  up  to  be  taken  under  execution,  after  demand  made  for  it  within 
the  proper  time  after  execution  Where  a  sheriff  has  levied  on  per- 
sonfd  property,  all  the  authorities  agree  that  he  must  go  on  and  sell 
the  property  levied  upon  and  ^ply  the  proceeds  to  t^e  satisfaction 
of  the  judgment,  even  after  he  has  gone  out  of  office.  And  a  consid- 
erable number  of  cases  hold  that  there  is  no  distinotion  in  this  respect 
between  levies  upon  personal  property  and  levies  upon  real  estate.' 
A  number  of  the  American  courts,  however,  take  tiie  view  that  since 
by  the  levy  on  real  estate  the  title  is  not  traiuferred,  there  is  no  good 
reason  why,  after  such  levy,  the  successor  of  the  one  who  has  made,  it 
cannot  as  well  complete  the  service,  by  the  sale  of  the  property  and 
the  return  of  the  execution,  as  to  have  the  same  acts  done  by  his 
predecessor  in  office,  and  since  the  one  who  ia  in  the  actual  possession 
of  tiie  office  can  best  be  held  responsible  for  the  proper  discharge  of 
its  duties,  the  interest  of  all  concerned  would  be  best  subserved  by 
holding  that  he  should  complete  the  service  of  such  an  execution.^ 
Under  the  general  rule  a  sheriff  selling  land  on  execution  may,  after 
the  e:q>iration  of  his  term  of  office,  perform  such  acts  as  receiving 
redemption  money,'  or  executing  a  valid  deed  for  land  sold  by  him 
when  in  office,*®  and  this,  although  his  successor  may  have  entered  on 
the  duties  of  tiie  same  office.**  In  some  jurisdictions,  however,  the 
deed  may  be  executed  by  the  successor  in  office  of  the  sheriff  who 
made  the  sale.*'   So  it  has  been  held  that  a  sheriff  whose  term  of 

B.  Dunn  v.  Boring,  8  Cal.  406,  68  Am.  Dec.  331;  Lofland  v.  Ewing,  5 
Am.  Dec.  331;  Elkin  v.  People,  3  litt.  (Ky.)  42,  15  Am.  Deo.  41;  Al- 
Scam.  (Dl.)  207,  36  Am.  Dec.'  541  and  len  v.  Trimble,  4  Bibb  (Ky.)  21,  7 
note;  Lofland  v.  Ewing,  5  litt.  (Ky.)  Am,  Dec.  726;  Lemon  v.  Craddock, 
42,  15  Am.  Dec.  41;  Allen  v.  Trimble,  Litt.  Sel.  Cas.  (Ky,)  251, 12  Am.  Dee. 
4  Bibb  (Ky.)  21,  7  Am.  Dec.  726;  301;  Purl  v.  Duvall,  5  Har.  &  J.  (Md.) 
Lemon  v.  Craddock,  Litt.  Sel.  Cas.  69,  9  Am.  Dee.  490. 
(Ky.)  251, 12  Am.  Dec.  301;  Colyer  v.  Note:  36  Am.  Dec.  543,  706. 
Higgins,  1  Duv.  (Ky.)  6,  85  Am,  Dec.  8.  Lewis  v.  Bartlett,  12  Wash.  212, 
601;  Puri  V.  DuvaU,  5  Har.  &  J.  40  Pae.  934,  50  A.  S,  R.  885.  And 
(Md.)  69,  9  Am.  Dec.  490;  State  v.  see  ExeodtiOhs,  vol.  10,  pp.  1290, 
Roberts,  12  N..J.  Jj.  114,  21  Am.  Deo.  1291. 

(i2;  Hempstead  v.  Weed,  20  Johns.  9.  Elkin  v.  People,  3  Scam.  (HI.) 
(N.  Y.)  64, 11  Am.  Dec.  244;  Tuttle  v.  207,  36  Am.  Dec.  541  and  note. 
Jackson,  6  Wend.  (N.  Y.)  213,  21  Am.  10.  People  v.  Boring,  8  Cal.  406,  68 
Dec.  306;  Doe  v.  Dugan,  8  Ohio  87,  31  Am.  Dec.  331;  Allen  v.  Trimble,  4 
Am.  Dee.  432;  Tyree  v.  Wilson,  9  Bibb  (Ky.)  21,  7  Am.  Dec.  726;  Doe 
Grat.  (Va.)  59,  58  Am.  Dec.  213.  v.  Dugan,  8  Ohio  87,  31  Am.  Dec.  432. 
Note :  36  Am.  Dec.  706.  11.  Lemon  v,  Craddock,  Litt.  Sel. 

6.  Tukey  T.  Smifh,  18  Me.  125,  36  Cas.  (Ky.)  251,  12  Am.  Deo.  301. 
Am.  Dec.  704  and  note.  12.  See  fixBCimONa,  voL  10,  p. 

7.  People  V.  Boring,  8  Gal.  406,  68  1354. 
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office  has  expired  may  maintain  an  aeUon  against  defaulting  bidden 
to  recover  lite  amount  of  bids  at  sales  held  by  him  while  in  office. 

This  is  on  the  principle  that,  in  such  a  case,  the  sheriff  is  merely  the 
legal  plaintiff,  and  the  suit  is  solely  for  the  benefit  of  the  lien  credi- 
tors entitled  to  the  fund.^'  In  some  jurisdictions  it  is  expressly  pro- 
vided by  statute  that  whenever  the  term  of  office  for  which  any  sh^iff 
shall  have  been  elected  has  expired  or  he  shall  have  resigned  or  re- 
moved without  the  county,  or  be  removed  from  office,  it  shall  be  his 
duty  to  deliver  over  all  write  of  execution  not  executed  to  such 
person  as  may  have  been  elected  or  appointed  and  qualified  to  dis- 
charge the  duties  of  sheriff,  and  such  new  sheriff  shall  receive 
qU  such  writs  and  proceed  to  execute  the  same  in  the  same 
manner  as  if  such  writs  had  been  originally  directed  to  him,^^ 
though  he  may  and  according  to  some  decisions  must  adopt 
the  legal  and  regular  acts  of  his  predecessor  in  part  execution 
of  process."  Under  such  a  statute  where  the  sheriff  levies  execution 
upon  real  estate  merely  by  indorsing  the  levy  upon  his  writ^  and 
subsequently  turns  over  the  writ,  with  his  other  unexecuted  process, 
to  his  successor  in  office,  it  has  been  held  that  the  ex-sheriff  cannot 
afterwards  proceed  to  sell  and  convey  the  lands  of  the  defendant,  and 
that,  where  he  does,  his  deed  will  not  convey  title.** 

9.  Interest  as  Disqualifying  Sheriff;  Insanity  of  Sheriff. — If  is  an 
established  principle  that  a  sheriff  should  not  act  when,  for  any  rea- 
son, he  is  personally  interested  in  the  matter  of  the  enforcement  of 
process.''  A  sheriff  is  incompetent  to  act  when  he  is  a  party  to  the 
record  or  interested  in  the  suit;  and  in  such  case  the  execution  or 
other  process  issued  to  him  or  his  deputy  is  void.**  It  follows  Uiat  a 
sale  under  such  a  levy  vests  no  title  in  ttie  purchaser.*'  This  same 
rule  forbids  the  drawing  or  the  summoning  of  the  jury  by  the  sheriff 
where  he  is  a  party  to  an  action  to  be  tried  by  them."  It  has  been 
held,  however,  that  a  sheriff  is  not  disqualified  to  serve  process  upon 

13.  IHckson  v.  McCartney,  226  Pa.  v.  Edly,  163  Cal.  18,  124  Pac.  536, 
St  552,  75  Atl.  735, 134  A.  S.  R.  1078,  Ann.  Caa.  1013E  840;  Singletaiy  v. 
18  Ann.  Gas.  500,  29  LuRJL(N.S.)  Garter,  1  Bailey  U  (S.  C.)  467,  21 
792  and  note.  Am.  Dee.  480.    And  see  Lsvr  and 

14.  Dunniea  v.  Coy,  28  Mo.  525,  75  Sbizcbb,  voL  17,  p.  174. 

Am.  Dee.  133;  Merchants'  Bank  t.  18.  Boven  v.  Jones,  35  N.  C.  25,  55 

Harrison,  39  Ma  433,  93  Am.  Dee.  Am.  Dec.  426;  Sinf[|letdi7  v.  Carter,  I 

285.  Bailey  L.  (S.  C.)  467,  21  Am.  Dec. 

16.  Duncan  v.  Matney,  29  Mo.  368,  480;  Stewart  v.  Magness,  2  Cold. 

77  Am.  Dee.  575;  Merchants'  Bank  v.  (Tenn.)  310,  88  Am.  Dec  598. 

Harrison,  39  Mo.  433,  93  Am.  Dee.  19.  Singletary  v.  Carter,  1  Bailey  L. 

285.  (S.  C.)  467,  21  Am.  Dec.  480. 

16.  Merchants'  Bank  v.  Harrison,  20.  Jones  v.  Woodwartli,  24  S.  D. 
39  Mo.  433,  93  Am.  Dee.  285.  583,  124  N.  W.  844»  Ann.  Caa.  1912A 

17.  Clymer  v.  Willis,  3  Cal.  363,  58  1134. 
Am.  Dec.  414;  Buckeye  Refining  Co. 
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a  banking  corporation  merely  because  he  is  &  member  of  such  cor- 
poration^ if,  as  a  fact,  he  is  not  personally  liable  in  the  action.^  A 
sheriff's  right  to  exercise  the  duties  of  his  office  ceases  when  he  be- 
comes insane,  and  upon  the  official  declaration  of  a  sheriff's  insanity, 
his  soreties  have  no  more  rights  than  they  would  have  in  case  of  his 
death.* 

10.  Performance  of  Duties  by  Coroner. — ^It  is  a  general  rule  that 
when  the  oSice  of  sheriff  shall  be  vacant  by  deal^  or  otherwise,  the 
coroner  of  the  county  is  authorized  to  perform  all  the  duties  which 
are  required  by  law  to  be  performed  by  the  sheriff  until  anotlier 
sheriff  for  such  county  shall  be  appointed  and  qualified ;  •  and  this 
is  the  rule  also  where  the  sheriff  is  a  party  to  tiie  action,*  or  where 
he  may  have  acquired  a  ^ecific  property  intereat  in  the  subject  of 
the  action.'  It  has,  however,  been  held  that  a  coroner  cannot  execute 
process  directed  to  the  sheriff ;  and  that  where  the  coroner  is  authorized 
to  act  the  process  must  be  directed  to  him.*  So  where  it  appears  that 
at  the  time  an  execution  was  issued  and  directed  to  the  coroner  there 
was  a  vacancy  in  the  office  of  sheriff,  the  execution  should  be  directed 
to  the  coroner;  but  when  a  writ  of  execution  issued  to  a  coroner  be- 
cause of  a  vacancy  in  the  office  of  sheriff  is  turned  over  unexecuted  to 
the  new  sheriff  after  he  has  been  appointed  and  has  qualified,  he  may 
make  a  valid  levy  and  sale  thereunder.'  While  county  commissioners 
have  a  right  to  declare  the  office  of  sheriff  vacant  upon  his  insanity, 
their  failure  to  do  so  merely  authorizes  the  coroner  to  perform  the 
duties  of  sheriff  proper  and  does  not  cast  upon  him  the  right  to  col- 
lect taxes.* 

11.  Authority  and  Duties  of  Constable  Generally;  Collections. — The 
office  of  constable  is  an  ancient  one,  but  its  duties  have  been  modi- 
fied from  time  to  time  by  custom  and  statute.  The  constable  is  a 
public  officer;  and,  speaking  generally,  the  duties  of  such  an  officer 
are  to  be  vigilant  to  preserve  the  peace,  to  prevent  the  commission  of 
crime,  and  to  arrest  all  offenders  in  his  town  who  mi^t  be  arrested 

1.  Adams  v.  Wiscasset  Bank,  1  25,  55  Am.  Dec.  426.  See  supra,  par. 
Greenl.  (Me.)  361,  10  Am.  Dec.  88.     9,  as  to  diaqiialification  by  reason  of 

2.  Somers  v.  Burke  County,  123  N.  interest 

C.  582,  31  S.  E.  873,  68  A.  8.  B.  834.      5.  Clymer  v.  Willis,  3  Cal.  363,  58 

3.  Greenup  v.  Stoker,  12  lU.  24,  52  Am.  Dee.  414;  Carr  v.  Touse,  39  Mo. 
Am.  Dee.  474;  Carr  v.  Youse,  39  Mo.  346,  90  Am.  Dec.  470.  And  see  Pboo- 
346,  90  Am.  Dec.  470;  Merchants'  ess,  vol.  21,  p.  1271  et  seq. 

Bank  v.  Harrison,  39  Mo.  433,  93  Am.  6.  Johnson  v.  Elkins,  90  Ky.  163, 

Dec.  285;  Jones  v.  Woodwarth,  24  S.  13  S.  W.  448,  8  L.R.A.  552.   And  see 

D.  583,  124  N.  W.  844,  Ann.  Cas.  Levy  and  Seizure,  vol.  17,  p.  175; 
1912A  1134;  Kirk  v.  Murphy,  16  Tex.  Process,  vol.  21,  p.  1271, 

654,  67  Am.  Dec.  640.  7.  Carr  v.  Youae,  39  Mo.  346,  90 

4.  Buckeye  Refining  Co.  v.  Kelly,  Am.  Dec.  470. 

163  Cal.  8,  124  Pac.  536,  Ann.  Cas.  8.  Somers  v.  Burke  County,  123  N. 
1913E  840;  Bowen  v.  Jones,  35  N.  C.  C.  582,  31  S.  E.  873,  68  A.  S.  R.  834. 
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without  warrant,  and  to  procure  warrante  in  other  instances  of  crime 
committed.*   Constables,  like  sherifiEs,  are  ministerial  officers  of  tiie 

law,  and  the  scope  of  their  particular  powers  is  now  usually  regulated 
by  statute.'**  It  is  not  a  constable's  duty  to  decide  on  the  regularity 
or  mere  erroneousnesa  of  a  judgment  or  of  any  process  directed  to 
him  for  enforcement,  but,  as  with  sheriffs,  a  levy  by  a  constable  with- 
out authority  of  law  is  void.  Under  this  general  principle  it  has  been 
held  that  a  fieri  facias  issued  upon  the  foreclosure  of  a  chattel  mort- 
gage in  the  superior  court,  and  directed  to  "all  and  singular  the 
sheriffs,  or  their  lawful  deputies  and  c(nroners  of  this  state,"  could 
not  be  levied,  except  by  one  of  the  officers  to  whom  it  was  directed, 
and  that  a  levy  by  a  constable  was  invalid.'*  That  a  constable  has 
not  given  the  bond  required  by  statute  to  qualify  him  for  serving 
civil  process  does  not  necessarily  disqualify  him  for  serving  process 
in  a  criminal  case.'*  A  constable  receiving  a  note  to  collect  is  an 
agent  of  the  creditor  to  receive  payment  therefor,  but  can  receive  it 
only  in  money ;  he  cannot  dischai^  tiie  debtor  by  giving  him  receipts 
and  assume  tlie  debt  himself.^' 


12.  Arrests  Generally;  Custody  of  Prisoners. — As  already  seen,  a 
sheriff  has  the  power  and  it  is  his  duty  to  preserve  the  peace  and  to 
arrest  and  commit  to  jail  felons,  traitors,  and  other  misdoers.'*  The 
general  principles  relating  to  the  making  of  arrests  or  searches  are 
Bet  forth  at  length  elsewhere  in  this  work,  and  consequently  matters 
herein  considered  are  merely  illustrative  or  supplemental  and  are 
touched  upon  because  of  tiieir  immediate  relation  to  the  duties  and 
responsibilities  of  sheriffs.'*  .  Where  a  warrant  for  arrest  is  made  it 
should  describe  with  certainty  the  persons  whose  arrest  it  requires; 
otherwise  an  arrest  cannot  be  justified  thereunder."  However,  an 
arrest  of  a  defendant  described  by  a  wrong  Christian  name  in  an 
execution  does  not  render  the  arresting  officer  liable  in  trespass,  if 

9.  Baltimore  t.  State,  15  Md.  376,  (Tenn.)  444,  40  Am.  Dec.  657.  And 

74  Am.  Dec.  572;  Hartley  v.  Gran-  see  Pathent,  vol.  21,  p.  58;  Prin- 

ville,  216  Mass.  38,  102  N.  £.  942,  cipal  and  Aobnt,  vol  21,  p.  869  et 
Ann.  Cas.  1915A  725,  48  LJIA.(N.S.)  seq. 


10.  Com.  V.  O'Cull,  7  J.  J.  Marsh.  15.  See  generally.  Arrest,  vol.  2,  p. 
(Ky.)  149,  23  Am.  Dec.  393.  See  also  446  et  seq.;  Search  and  Skizurb, 
supra,  par.  2.       ,  ante,  p.  ^9.    For  arrests  in  civil 

11.  PeepleB  v.  Garrison,  141  Ga.  cases,  see  infra,  par.  46  et  seq. 

411,  81  S.  E.  lie,  51  L.E^.(N.S.)  16.  Haskins  v.  Yoang,  19  N.  C. 
635.  527,  31  Am.  Dec.  426.    Oeneially  as 

12.  Com.  V.  Tucker,  189  Mass.  457,  to  form  and  validity  of  warranta,  see 
76  N.  E.  127,  7  L.B.A.(N.S.)  1056.     Arrest,  vol.  2,  p.  459. 

13.  Cooney   t.  Wade,  4  Humph. 
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the  defendant  was  described  by  the  same  name  in  the  original  writ 
and  made  no  defense.'"  No  one  is  justified  in  resisting  an  officer 
acting  under  process  that  he  is  legally  authorized  to  obey.*®  Follow- 
ing an  arrest  it  is  the  duty  of  a  sheriff  to  confine  in  jail  and  safely 
keep  all  persons  in  his  custody,  awaiting  trial  on  a  charge  of  crime, 
until  lawfully  discharged,  and,  if  they  escape,  to  pursue  and  recapture 
them.  A  sheriff,  in  making  an  arrest  for  a  felony  on  a  warrant,  has 
the  right  to  exercise  a  discretion,  not  only  as  to  the  means  taken  to 
apprehend  the  person  named  in  the  warrant,  but  also  as  to  the  means 
necessary  to  keep  him  safe  and  secure  after  such  apprehension  until 
lawfully  discharged;  and  he  has  the  right  to  take  such  steps  and 
adopt  such  measures  as,  in  his  discretion,  may  appear  to  be  necessary 
to  the  identification  and  recapture  of  persons  in  his  custody  if  they 
escfCpe.  Unless  this  discretion  is  abused  through  malice,  wantonness, 
or  a  reckless  disregard  for,  and  a  selfish  indifference  to,  the  common 
dictates  of  humanity,  the  ofhcer  is  not  liable.^*  Pursuant  to  these 
general  and  essential  duties,  he  may  take  from  a  prisoner  any  danger- 
ous weapons,  or  anything  else  if  in  the  officer's  discretion  such 
course  is  necessary  to  his  own  or  the  public  safety,  or  for  the  safe 
keeping  of  the  prisoner,  and  to  prevent  his  escape,  or  to  effect  a 
recapture.  To  such  general  ends  and  under  the  same  general  right, 
a  sheriff  may  lawfully  take  the  photograph  and  measurements,  weight, 
name,  residence,  place  of  birth,  occupation,  and  personal  charac- 
teristics of  an  accused  person  committed  to  his  custody  for  safe  keep- 
ing.^** And  he  may  require  visitors  to  the  jail  to  submit  their  persons 
to  a  proper  and  orderly  search,  or  be  denied  access  to  the  prisoners.' 
A  sheriff  is  guilty  of  neglect  for  which  he  may  be  removed  from  office, 
where  he  fails  in  an  imperative  and  reasonable  duty,  or  where  he 
neglects  to  take  proper  precautions  in  protecting  his  prisoners.* 
Should  a  prisoner  escape,  or  be  released  from  jail  without  lawful 
authority,  the  sheriff  should  retake  such  prisoner  on  his  own  motion, 
under  the  original  order  or  warrant.' 

13.  Posse  Comitatus. — For  the  purpose  of  performing  his  duty  to 
arrest  offenders  and  commit  them  to  custody,  a  sheriff  may  command 
all  the  male  population  of  his  county  to  attend  him,  which  is  called 
the  posse  comitatus,  or  power  of  the  county.*  A  posse  may  be  sum- 

17.  Trull  V.  Howland,  10  Cnsh.  599,  57  N.  E.  541,  77  A.  S.  R.  5U,  50 
(Mass.)  109,  57  Am.  Dec.  82.  L.R.A.  73. 

18.  State  T.  McNally,  34  Me.  210,  1.  Shields  t.  SUte,  104  Ala.  35,  16 
56  Am.  Dec.  650.    And  see  Arbbst,  So.  85,  53  A  S.  R.  17. 

vol.  2,  p.  465  et  seq. ;  Criuinal  Law,  2.  State  t.  Cazalaa,  162  Ala.  210, 

vol.  8,  p.  326  et  seq.  50  So.  296,  19  Ajin.  Cas.  886  (faU- 

19.  Shields  v.  State,  104  Ala.  35,  16  nre  to  protect  from  mob  violence). 
So.  85,  53  A.  S.  R.  17;  State  v.  Caaus-  3.  Campion  v.  Gillan,  79  Neb.  364, 
meier,  154  Ind.  599,  57  N.  E.  641,  77  112  N.  W.  585,  126  A.  S.  R.  667,  16 
A.  S.  R.  511,  50  L.R.A.  73.  Ann.  Cas.  319,  11  L.R.A.(N.S.)  865. 

20.  State  v.  Clausmeier,  164  Ind.  4.  Turner  t.  Holtzman.  64  Md.  148, 
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moned  by  verbal  command,*  or  under  the  form  of  deputizing  tiie  per- 
son or  persons  composing  it  The  mode  is  immaterisJ,  so  that  the  ob- 
ject is  to  require  or  command  assistance.  Peraons  orally  deputized  by  a 
sheriff  to  assist  him  in  making  an  arrest  for  felony  are  neither  ofhoers 
uor  mere  private  persons  while  co-operatdng  with  him  and  acting 
under  his  orders,  but  occupy  the  legal  position  of  a  posse  comitatus.' 
A  refusal  to  join  the  posse  comitatus,  upon  being  directed  to  do  so  by 
the  officer,  and  to  assist  him  in  the  performance  of  his  duty,  is  an 
indictable  offense,  provided  he  is  acting  by  lawful  authority.'  If 
a  person  not  a  known  officer,  but  a  member  of  a  E^eriff's  posse,  makes 
an  arrest  for  felony  without  having  the  warrant  in  his  possession,  he 
ought,  upon  demand  to  show  his  authority,  to  make  known  the  fact 
that  the  warrant  exists,  where  it  is,  and  that  he  is  acting  under  its 
authority  or  by  command  of  the  officer  who  has  it  in  his  possession.* 
A  citizen  summoned  by  a  known  de  facto  officer  to  assist  in  arrest- 
ing a  person  guilty  of  an  open  violation  of  law  in  their  presence  is 
justified  in  obeying  the  sununons  and  in  the  discharge  of  the  duty 
thus  imposed  upon  him  does  not  act  at  his  own  peril  because  of  the 
defective  deputation  or  nonrecord  of  the  officer's  right  or  title  to  his 
office.*  Neither  is  he  required  on  being  so  summoned  to  examine 
and  judge  of  the  legality  of  the  process,  and  then  act  upon  his  own 
rraponsibility.^**  A  member  of  a  posse  comitatus,  summoned  by  a 
sheriff  to  aid  in  the  execution  of  a  warrant  for  felony  in  the  sheriff's 
hands,  is  entitled  to  the  same  protection  in  the  discharge  of  his 
duties  as  the  sheriff  himself,  and  may  do  any  act  to  promote  or 
accomplish  the  arrest  that  he  could  lawfully  do  if  he  were  himself 
the  sheriff,  having  personal  custody  of  the  warrant,  and  bound  to 
execute  it.  In  order  to  have  the  benefit  of  this  protection  it  is  not 
essential  for'  such  member  to  be  and  rem^  in  the  actual  physical 
presence  of  the  sheriff.  It  is  sufficient  if  the  two  are  in  the  same 
neighborhood,  actually  endeavoring  to  make  the  arrest  and  acting 
in  concert  with  a  view  of  effecting  it.**  A  sheriff  may  be  held  guilty 
of  a  tarespass  while  those  who  were  acting  by  his  command  may  be 
excused,  where  the  act  itself  is  in  the  first  place  lawful,  but  becomes  a 
trespass  ab  initio  by  some  subsequent  misconduct  of  the  sheriff.** 

39  Am.  Rep.  361;  State  v.  Reichman,      7.  Note:  44  A.  S.  R.  137. 
135  Term.  653,  686,  188  S.  W.  225,      8.  Robinson  v.  State,  93  Qa.  77,  18 
597,  Ann.  Cas.  1918B  889;  Hooker  v.  S.  E.  1018,  44  A.  S.  R.  127. 
Smith,  19  Vt,  151,  47  Am.  Dec.  679.        9.  Weatherford  v.  State,  31  Tex. 
Note:  44  A.  S.  R.  136.  Crim.  530,  21  S.  W.  251,  37  A.  S.  R. 

5.  Firestone  v.  Rice,  71  Mich.  377,  828. 

38  N.  W.  886, 15  A.  S.  R.  266;  McMa-  10.  Reed  v.  Rice,  2  J.  J.  Uanh. 

ban  V.  Green,  34  Vt.  69,  80  Am.  Dee.  (Ky.)  44,  19  Am.  Dec.  122. 

665.  11.  Robinson  v.  State,  93  Ga.  77,  18 

Note:  44  A.  S.  R.  137.  S.  E.  1018,  44  A.  S.  R.  127. 

6.  Robinson  v.  State,  93  Qa.  77,  18  12.  Hooker  v.  Smith,  18  Vt  151,  47 


S.  E.  1018,  44- A.  S.  R.  127. 


Am.  Dec.  679. 


924 


M  a  a  u 


SHERIFFS 


8S  H  15 


V.  POWSBS  DUTIBS  IK  CiVIL  MATTERS 


.  ,     In  Qeneral 

14.  Diligence  Required. — ^It  is  the  duty  of  a  sheriff  or  constable  to 
serve  process  committed  to  him,  promptly  and  unhesitatingly,  with- 
out regard  to  any  knowledge,  or  supposed  knowledge,  of  his  own  that 
there  existed  no  cause  of  action.  His  duty  is  to  obey  the  process,  not 
to  decide  on  its  validity,**  it  being  sufficient  for  his  justification  in 
acting  that  the  process  is  regular  on  its  face  and  issued  by  competent 
authority.**  A  failure  to  execute  process  with  the  utmost  expedition, 
or  as  soon  as  the  nature  of  the  case  will  admit,  will  render  the  oflBcer 
liable  for  all  damage  occasioned  thereby,**  and  the  inability  of  a 
sheriff  to  levy  will  not  excuse  him  from  liability^  if  the  inability  is  a 
result  of  his  own  voluntary  act  or  conduct,  and  in  this  connection  it 
has  been  held  that  a  return  showing  omission  to  levy  an  execution 
need  not  declare  in  terms  that  the  sheriff  so  omitted  voluntarily  and 
without  authority,  in  order  to  render  him  liable.**  In  reference  to 
the  enforcement  of  decrees  the  rule  is  that  a  sheriff,  or  his  deputy 
in  his  place,  is  authorized  to  do  any  act  necessary  to  carry  them 
into  execution." 

15.  Discretionary  Powers. — The  office  of  sheriff  carries  with  it 
grave  responsibility  and  serious  risks.  On  the  one  hand,  if  the  creditor 
points  out  property  to  the  sheriff' which  really  belongs  to  the  debtor, 
and  deceived  by  false  appearances  or  misrepresentations  he  omits  to 
seize,  ho  is  liable  to  the  creditor.  On  the  other  hand,  if  he  takes  the 
goods  of  another,  though  the  plaintiff  assures  him  they  are  the 
defendant's,  he  is  answerable  in  damages  to  the  owner.*®  It  is  a  gen- 
eral rule  that  the  duty  of  the  sheriff  to  do  the  act  which  is  sought  by 
the  writ  ia  plain,  unequivocal  and  ministerial;  and  the  question  as 
to  discharging  this  duty  is  not  in  any  way  referable  to  the  officer's 

13.  Ward  v.  Deadman,  124  Ala.  288,  16.  Garrett  v.  Hamblin,  11  Smedee 
26  So.  916,  82  A.  S.  R.  172;  Watson  v.  &  M.  (Miss.)  219,  49  Am.  Dec.  53. 
Watson,  9  Conn.  140,  23  Am.  Dec.  17.  Passumpaic  Sav.  Bank  v.  Mau- 
324;  Hanson  v.  Barnes,  3  Oill  &  J.  lick,  60  Neb.  469,  83  N.  W.  672,  83  A. 
(Md.)  359,  22  Am.  Dec.  322.  S.  E.  539. 

Note:  95  Am.  Dec  427.  18.  St.  Loois,  etc.,  B.  Co.  v.  An- 
See  also  infra,  par.  18,  as  to  this  dievs,  102  Ark.  175,  143  S.  W.  1084, 
duty  in  refermee  to  attadunenta;  and  Ann.  Gas.  1914A  304;  People  v.  Pal- 
infra,  par.  20,  as  to  doty  in  levying  mer,  46  IlL  398,  95  Am.  Dec.  418  and 
executions.  note;  Philips  v.  Harriss,  3   J.  J. 

14.  See  infra,  par.  84.  Maish.  (Kj.)  122,  19  Am.  Dec.  166; 

15.  Lindsay  v.  Armfleld,  10  N.  C.  Dnnlap  v.  Freret,  10  La.  Ann.  83,  63 
548,  14  Am.  Dec.  603.  Am.  Dee.  590;  Oallipolis  Bank  v. 

Note:  95  Am.  Dec  423.  Domigan,  12  Ohio  220,  40  Am.  Dec 

See  also  infra,  par.  24,  27.    And  475.  See  infra,  par.  43,  as  to  levy  on 

see  generally,  lasn  and  Sbizube,  voL  the  property  of  a  stranger  to  the  writ. 

17,  p.  206. 
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discretion."  However,  in  determining  what  amount  of  property  is 
sufficient  to  levy  upon  to  satisfy  the  writ,  the  officer  is  required  to 

exercise  the  care  and  discretion  which  a  reasonably  prudent  man 
would  exercise  under  like  conditions  and  circumstances,  endeavoring 
to  obtain  sufficient  property  to  satisfy  the  purposes  of  the  writ,  and 
yet  not  making  an  unreasonable  and  unnecessary  levy.*®  He  is  not 
controlled  in  lus  discretion  aa  to  the  amount  of  property  that  should 
be  levied  upon,  either  by  the  judgment  creditor  or  debtor.*  He  must 
also  exercise  a  sound  discretion  as  to  time,  place  and  manner  of  sale ; 
and  in  Uiis  he  must  not  submit  to  be  so  controlled  by  either  party  as 
to  oppress  or  ruin  the  other.*  When  there  is  any  reasonable  ground 
to  induce  an  officer  to  beheve  that  in  making  an  attachment  or  in 
seizing  upon  execution,  he  may  mistake  wid  expose  himself  to  an 
action  for  damages,  by  attaching  or  seizing  goods  not  the  property  of 
the  debtor,  he  may  insist  on  the  creditor's  lowing  him  the  debtor's 
goods,  and  also  on  being  indemnified  for  any  mistake  he  may  make 
in  conforming  to  the  creditor's  directions.  But  if  he,  without  making 
such  claim,  undertakes  to  execute  the  process  as  well  as  he  can,  he  is 
liable  for  not  attaching  the  debtor's  goods  when  in  his  power,  if  a 
loss  results  to  the  creditor  by  his  neglect.'  Of  course,  if  a  sheriff  acts 
under  special  instructions,  giving  him  a  discretion  in  the  enforce- 
ment of  a  writ,  he  is  not  liable  for  the  exercise  of  such  discretion.* 
Since,  under  the  general  rule,  an  officer  is  bound  to  act  as  required 
by  process,  it  has  been  held  by  many  authorities  that  a  writ  of  man- 
damus is,  under  ordinary  circumstances,  the  proper  means  of  com- 
pelling a  sheriff  to  enforce  a  writ  of  possession  or  restitution ; '  al- 
though it  may  be  that  mandamus  will  not  lie  to  compel  a  sheriff  to 
levy.*  Under  special  acts  a  sheriff  may  be  authorized  to  act  judicially 
in  certain  matters,  and  where  he  so  acts,  the  rule  applies  that  no 
judicial  officer,  however  low  his  grade  as  such,  is  responsible  for 
mere  error  of  judgment  committed  by  him  in  the  regular  discharge 
of  the  duties  of  his  office.' 

19.  Chapman   t.   Thombnigh,   17  201, 206. 

Cal.  87,  76  Am.  Dee.  571;  Webster  v.  8.  Bond  t.  Ward,  7  Mass.  123,  6 

Ballon,  108  He.  522,  81  AtL  1009,  Am.  Dee.  2&   See  infra,  par.  66  et 

Ann.  Cas.  1913B  567  and  note.  seq.,  as  to  indemnity. 

20.  St  Louis,  etc.,  B.  Co.  t.  An-  4.  Fletcher  v.  Bradley,  12  Vt.  22, 
drews.  102  Ark.  175,  143  S.  W.  1084,  36  Am.  Deo.  324. 

Ann.  Gas.  1914A  304  and  note;  Cor-  6.  Webster  v.  Ballon,  108  He.  622, 

nelina  v.  Bnrfoid,  28  Tex.  203,  91  Am.  81  Atl.  1009,  Ann.  Caa.  1913B  667  and 

Dee.  309.  note. 

1;  St.  Louis,  etc.,  R.  Co.  v.  Andrews,  6.  Habersham  v.  Sears,  11  Ore.  431, 

102  Ai^.  175,  143  S.  W.  1084,  Ann.  50  Am.  Rep.  481.   And  see  generally, 

Cas.  1914A  304  and  note.  H&ndaicus,  vol.  18,  p.  172  et  seq. 

S.  McDonald  v.  Neilson,  2  Cow.  (N.  7.  Morgan  v.  Dudley,  IS  B.  Hon. 

T.)  139,  14  Am.  Dee.  431.    And  see  (Ky.)  693,  68  Am.  Deo.  735. 
Levt  and  Seizure,  toL  17,  pp.  171, 


Digitized  by 


Googl 


24  B.  C.  L. 


SHERIFFS 


16.  VioIe&M  in  Serrlng  Civil  Process. — is  a  well  settled  rule  of 
the  law  that  an  officer  is  not  authorized  to  break  open  an  outOT  door, 
or  raise  a  window,  or  otherwise  forcibly  enter  a  dwelling  house,  to 
serve  or  execute  civil  process.®  If  he  does  break  open  such  door  or 
window,  it  is  held  that  he  commits  a  trespass  which  renders  his  subse- 
quent acts  unlawful  and  void,*  and  justifies  the  householder  in  resist- 
ing his  further  progress  in  serving  tiie  writ.*®  The  outer  door  is  not 
always  a  protection,  however,  to  those  having  a  lawful  domicil  in 
the  dwelling.  For  when  the  execution  of  the  process  has  been  properly 
commenced,  the  officer  may  afterwards  break  the  out^  door  of  either 
the  house  of  the  debtor  or  that  of  a  third  person,  if  necessary,  for 
Ihe  purpose  of  continuing  and  completing  the  execution.*'  For 
example,  when  an  officer  has,  in  obedience  to  his  writ  of  replevin 
and  in  its  partial  execution,  taken  possession  of  the  property  and 
gone  away,  he  may  upon  his  return  to  complete  the  levy,  if  necessary, 
break  open  an  outer  door  without  committing  a  trespass.'*  And  if 
the  defendant,  after  an  arrest,  escapes  and  takes  refuge  either  in  his 
dwelling  house,  or  that  of  another,  the  officer  may  pursue,  and,  after 
demand  and  refusal  of  admission,  unless  such  would  be  a  useless 
ceremony,  may  break  the  house  for  the  purpose  of  making  recaption." 
The  general  rule  stated  is  based  on  the  ground  that  the  law  will  not 
permit  the  sanctity  of  one's  dwelling  bouse,  which  from  very  ancient 
times  has  been  regarded  as  his  castle,  to  be  violated  at  the  suit  of  a 
citizen.**  From  the  reason  for  the  rule,  it  is  obvious  that  a  sheriff 
may  break  open  a  bam  or  outhouse  to  serve  process,  but  a  request 
must  be  first  made  for  admittance,  if  the  person  against  whom  the 
writ  is  directed  is  within,  except  that  a  bam  in  the  field  may  be  opened 
without  request^**   A  levy  unnecessarily  made  at  night  is  trespass, 

8.  Foley  v.  ICartiii,  142  Gal.  256,  7S  (D.  C.)  419,  Ann.  Cas.  1915C  U39, 
Pac  842,  100  A.  S.  R.  123;  Palmer  v.  L.aA.1916D  278;  Ilsley  v.  Nichols,  12 
King,  41  App.  Caa.  (D.  C.)  419,  Ann.  Pick  (Mass.)  270,  22  Am.  Dec.  425. 
Cas.  1915G  1139  and  note,  L.R.A.  And  see  Pbooess,  vol.  21,  p.  1278  et 
1916D  278;  State  y.  Beekner.  132  Ind.  seq. 

371,  31  N.  E.  950,  32  A.  S.  R.  257;  10.  State  v.  Beckner,  132  Ind.  371, 

State  v.  Armfidd,  9  N.  C.  246, 11  Am.  31  N.  E.  950,  32  A.  S.  E.  257. 

Dee.  762:  Kelley  v.  Schuyler,  20  R.  I.  11.  Palmer  v.  King,  41  App.  Caa. 

432,  39  Atl.  893,  78  A  S.  R.  887,  44  (D.  C.)  419,  Ann.  Gas.  1915C  1139, 

L.R.A.  435;  Bnrton  t.  Wilkinson,  IS  L3.A.1916D  278  and  note. 

Vt  186,  46  Am.  Dec.  145;  Semayne's  IS.  State  v.  Beckner,  132  Ind.  371, 

Case.  6  Coke  91a,  11  Eng.  Bui.  Cas.  31  N.  E.  950,  32  A.  S.  R.  257. 

628.  18.  Note:  LLR.Aa916D  293. 

Note:  95  A.  S.  R.  128.  14.  Kelley  v.  Schuyler,  20  R.  I.  432, 

And  see  infra,  par.  17.    OeneraUy  39  AtL  893,  78  A.  S.  R.  887, 44  L.R.A. 

for  the  common  law  as  to  breaking  435.  See  infra,  par.  17,  aa  to  the  right 

and  entering  a  dwellii^  in  effecting  of  forcible  entry  at  t^e  suit  of  the 

service  of  civil  process,  see  Pbockss,  govmmient. 

vol.  21,  p.  1276.  16.  Burton   v.  Wilkinson,  18  Vt 

9.  Palmer  y.  King,  41  App.  Caa.  186, 46  Am.  Dee.  146. 
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even  on  the  part  of  an  officer,  when  accompanied  by  acts  oi  violence 
or  insult" 

17.  S^rice  of  Writ  of  Possession  and  Process  in  Rem  Generally. — 

To  execute  process  at  the  suit  of  the  government,  or  to  execute  a  writ 
of  possession  obtained  upon  a  judgment  for  the  recovery  of  land,  the 
sheriff  may  break  open  the  house,  but  in  the  former  case  he  must 
signify  the  cause  of  his  coming,  and  request  that  the  door  shall  be 
opened.*'  It  has  been  held,  however,  that  an  officer  may  lawfully 
break  a  door  to  execute  a  writ  of  habere  facias  possessionem  for  a 
house,  without  a  previous  demand  for  entrance,  where  he  has  no 
reason  to  suppose  there  is  anyone  in  the  house,  though  peraons  are 
there,  but  it  appears  that  they  are  there  to  oppose  the  execution  of 
the  process.  An  officer  with  a  writ  of  possession  for  an  undivided 
part  of  a  house,  where  ^e  judgment  plaintiffs  are  owners  of  the 
residue,  may  forcibly  remove,  by  their  direction,  one  who  enters  with- 
out right,  after  the  officer  has  entered  to  execute  the  writ,  provided, 
of  course,  no  unnecessary  violence  is  used.**  As  a  general  rule,  service 
of  process  in  rem  should  be  made  openly,  and  written  notice  left  with 
the  person  in  possession.  The  officer's  acts  of  custody  and  control 
should  be  exercised  in  such  an  open  and  visible  manner,  by  a  custodian 
or  otherwise,  that  the  person  having  the  thing  in  charge  may  take 
the  necessary  steps  to  protect  the  rights  of  all  those  interested  in  if 

Attachments 

18.  Authority  for  and  Manner  of  Making  Levy. — As  in  the  case  of 
service  of  process  generally,  when  a  writ  of  attachment  is  placed  in 
the  sherifif's  hands,  he  is  to  execute  it  with  the  utmMt  expedition,  or 
as  soon  after  it  is  received  as  the  nature  of  the  case  will  admit,  and 
it  is  not  in  his  discretion  whether  to  execute  it  or  not.*"  He  is  boiind 
to  levy  on  such  property  and  only  such  as  will  reasonably  satisfy 
the  exigencies  of  the  writ.^  In  the  case  of  a  constable  it  has  been  held 
that  be  has  no  authority  to  make  a  seizure  in  attachment  unless 
specially  authorized,  and  a  seizure  made  by  him  without  being  so 
authorized  renders  the  whole  proceedings  a  nullity.*  An  officer  must 
perform  his  duties  in  the  service  of  the  writ  without  exercising  un- 
necessary violence,  or  subjecting  the  persons  on  whose  premises  he 
enters  to  indignities.    He  cannot  legally  stay  in  another's  building, 

16.  McElhenny  v.  Wylie,  3  Strob.  99  Am.  Dec.  556. 

L.  (S.  C.)  284,  49  Am.  Dec.  643.  20.  Cole  v.  Parker,  7  la.  167,  71  Dee. 

17.  Semayne's  Case,  5  Coke  91a,  11  439.   And  see  supra,  par.  14. 

Eng.  RuL.  Cas.  628.  1.  See  supra,  par.  15,  and  infra, 

18.  Howe  v.  Butterfteld,  4  Gush.  par.  43.  And  see  Levy  and  Seizure, 
(Mass.)  302,  50  Am.  Dec.  785  and  vol.  17,  p.  201  et  seq. 

note.  2.  Washington  v.  Sanders,  13  N.  C 

19.  Jones  t.  MeChiirk,  51  III  382,  343,  21  Am.  Deo.  336. 
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to  keep  attached  goods  therein,  nor  authorize  any  other  person  to 
remain  therein,  as  keepw,  for  a  longer  time  tiian  is  reasonably  neces- 
sary to  enable  him  to  remove  the  goods,  unless  he  has  the  consent, 
express  or  implied,  of  the  owner  of  the  building,  without  rendering 
himself  liable  as  a  trespasser.*  It  can  make  no  possible  difference 
in  principle,  as  to  the  time  when  the  right  of  action  should  accrue, 
whether  the  officer  returns  a  writ  with  bat  a  nominal  attachment,  and 
a  return  of  an  attachment  short  of  the  amount,  which  he  may  be 
ordered  to  attach,  and  which  he  might  have  attached.  Hence  it  has 
been  held  that  a  statute  of  hmitations  in  an  action  for  not  attaching 
sufficient  property,  as  the  defendant  might  have  done,  commences 
to  run  from  the  return  of  the  writ,  and  not  from  the  time  after 
judgment  when  it  is  discovered  the  property  is  insufficient  to  satisfy 
the  judgment^  It  is  ordinarily  provided  that  property  may  be  dis- 
charged from  an  attachment  on  the  defendant  givin<r  a  bond  or 
security  for  the  delivery  of  the  property  to  the  sheriff  to  satisfy  any 
judgment  that  may  be  obtained  in  the  suit;  and  where  the  mode  is 
provided  by  statute  in  which  the  sheriff  is  authorized  to  release  the 
property,  he  cannot  take  any  other  obligation  or  security  from  the* 
defendant  in  place  of  levying  the  writ  than  that  prescribed,  neither 
as  indemnity  against  the  consequences  of  his  failure  to  levy,  nor  for 
the  payment  of  any  judgment  that  might  be  rendered  in  the  suit.* 

19.  Custody  of  Attached  Property;  Idalulity  for  Loss  or  Destruc- 
tion.— ^When  a  sheriff  or  other  officer  sdzes  goods  upon  mesne  process, 
it  is  his  duty  to  see  them  safely  kept,  in  order  that  they  may  be  had 
to  satisfy  the  claims  of  the  attaching  creditor,  if  wanted;  and  if  not 
needed  for  that  purpose,  that  they  may  be  duly  restored  to  the  debtor. 
He  ought,  in  the  first  place,  to  ttJce  care  tJiat  they  are  not  left  in  such 
a  situation  as  to  mislead  other  creditors,  and  to  be  thus  exposed  to  be 
lawfully  seized  on  other  process.  His  duty  to  the  creditor  binds  him 
to  do  this.  In  the  discharge  of  his  duties  on  occasions  of  this  kind,  he 
must  be  allowed  the  exercise  of  some  discretion,*  and  is  not  to  be  made 
liable  tor  every  trivial  mistake  in  judgment  he  may  make  in  doubtful 
cases.  But  the  discretion  allowed  him  must  be  a  sound  discretion, 
exercised  with  perfect  good  faith,  and  with  an  intent  to  subserve  the 
interests  of  both  the  debtor  and  the  creditor.*  It  is  the  general  rule 
that  to  constitute  a  valid  attachment  of  personal  property,  possession 
thereof  must  be  taken,  or  it  must  be  plued  under  the  control  of  the 
officer,'  or  in  the  hands  of  his  servant;  otherwise  the  attachment  will 

3.  Malcom  v.  Spoor,  12  Mete.  6.  Barrett  v.  White,  3  N.  H.  210, 
(Mass.)  279,  46  Am.  Dec.  675.    See  14  Am.  Dec.  352. 

supra,  par.  16,  and  infra,  par.  37.  Note :  91  A.  S.  R.  542. 

4.  Betts  V.  Norris,  21  Me.  314,  38  7.  Donham  v.  Wild,  19  Pick. 
Am.  Deo.  264.  (Mass.)    520,   31    Am.    Dec.  161; 

6.  Cole  V.  Parker,  7  la.  167,  71  Am.  Odiome  v.  Colley,  2  N.  H.  66,  9  A». 
Dec.  430.  Dee.  39;  Barrett  v.  White,  3  N.  H. 
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be  dissolved,*  or  the  property  may  be  open  to  a  sabeequent  attach- 
ment.* By  actual  ci^tody  and  exclusive  control  it  is  not  meant  that 

an  officer  must  touch  or  remove  every  article  before  the  attachment 
can  be  deemed  valid.  The  articles  must,  however,  be  so  within  his 
power  as  to  enable  him  to  touch  or  remove  them."  Where  a  sheriff 
or  other  officer  has  the  custody  of  goods  under  an  attachment  or  other 
writ,  it  is  his  duty  to  use  reasonable  care  in  the  preservation  and  pro- 
tection of  them.  Whether  his  duty  goes  beyond  this,  and  is  absolute, 
rendering  him  liable  for  their  loss  in  the  absence  of  all  negligence,  is 
a  question  upon  which  the  authorities  are  in  conflict.*^  But  in  any 
event  it  is  clear  that  for  loss  of  attached  goods  in  the  keeping  of  a 
bailee  of  the  sheriff's  nomination,  the  sheriff  not  liable,  or  answer* 
able  for  the  receiptor's  negligence  whereby  the  property  is  lost.** 
Ordinarily,  due  diligence  is  required  of  the  officer  in  taking  care  of 
property  attached  under,  process  in  rem.  By  this  is  meant  such  dili- 
gence as  a  careful,  prudent  man,  of  reasonable  sense  and  judgment, 
might  reasonably  be  expected  to  take  if  the  property  belonged  to 
himself.*'  If  he  has,  by  negligence,  permitted  the  property  to  be 
lost,  destroyed,  or  disposed  of,  so  that  it  cannot  be  reached  by  the 
execution,  he  has  thereby  deprived  the  execution  creditor  of  a  sub- 
stantial right,  for  which,  in  a  proper  case,  he  should  be  held  liable 
to  make  restitution.'* 

ExecvMons 

20.  I>nty  of  Officer  Generally. — The  purpose  of  a  writ  of  execution 
is  to  authorize  the  officer  to  whom  it  is  directed  and  delivered  to 
seize  and  hold  the  property  of  the  debtor  for  the  satisfaction  of  the 
amouDt  ordered  to  be  made  by  such  writ.  And  in  the  absence  of 
instructions,  it  is  his  duty  to  proceed  with  reasonable  celerity  and 
promptness  to  execute  it  in  accordance  with  its  mandates.*'   For  a 

210, 14  Am.  Dec  352;  Lowry     Gady,  (Uass.)  620,  31  Am.  Dec  161.  Gen- 

4  Vt.  604,  24  Am.  Dee.  628.  erally  aa  to  the  zeeeiptor's  liability, 

8.  Weston  v.  Dorr,  26  Me.  176,  43  see  Levy  and  Ssizurb,  vol  17,  p.  240. 
Am.  Dec.  259  and  note.  13.  Jones  t.  McOuijk,  51  111.  382, 

9.  Chadbourne  v.  Sumner,  16  N.  H.  09  Am.  Dec.  656. 

129,  41  Am.  Dec.  720.  14.  Citizens'  Nat  Bank  v.  Loomis, 

10.  Odiorne  t.  Colley,  2  N.  H.  66,  100  la.  266,  69  N.  W.  443,  62  A.  S. 
9  Am.  Dee.  39.   For  a  full  disenssion  B.  571. 

of  the  necessity  and  sufficiency  of     16.  Swantz  t.  Pillow,  50  Ark.  300, 

Bozure  and  onstody  by  the  levying  of-  7  S.  W.  167,  7  A.  S.  R.  98;  People  v. 

fleer  or  his  agent,  and  the  rdease  of  Palmer,  46  III.  39S,  96  Am.  Dec.  418; 

property  to  a  receptor,  see  Levr  and  Hinman  t.  Borden,  10  Wend.  (N.  Y.) 

Se!ZURE,  vol.  17,  pp.  179,  234.  367,  25  Am.  Dee.  568;  Habersham  v. 

11.  Note:  01  A.  S.  R.  54L  Sears,  11  Ore.  431,  5  Pac.  208,  SO 

12.  Citizens'  Nat.  Bank  v.  Loomis,  Am.  Rep.  481.  And  see  Lbvy  and 
100  la.  266,  69  N.  W.  443,  62  A.  S.  Seizike,  vol.  17,  pp.  175,  176.  As  to' 
B.  571;  Donbam  v.  Wild,  19  Pick,  the  officer's  duty  m  reference  to  serv- 
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failure  to  perform  this  duty  the  officer  is  liable  for  any  damage  which 
plaintiffs  sustain  by  reason  of  his  negligence  or  refusal.'*  It  has 
been  held  Ih&t  the  sherififs  want  of  knowledge  of  the  defendant's  prop- 
erty or  the  plaintiff's  failure  to  point  it  out  to  him  will  not  excuse 
him/'  and  that  the  plaintiff's  release  of  levy  on  property  claimed  by 
a  third  person,  who  interposes  his  claim  to  try  the  right  of  property, 
does  not  exempt  the  sheriff  from  neglect  to  make  the  execution  out 
of  property  which  in  fact  belongs  to  the  plaintiff.**  It  has,  however, 
frequently  been  held  that  reasonable  diligence  is  all  that  is  required 
of  a  sheriff  in  making  a  levy  under  execution ;  and  that  the  question 
as  to  what  constitutes  such  diligence  depends  upon  the  particular 
facts,  in  connection  with  the  duty.*'  The  manner  of  levying  execu- 
tions is  discussed  at  length  elsewhere  in  this  work,^  as  are  the  neces- 
sity for  the  return  of  a  writ  of  attachment  or  execution  by  the  officer 
to  whom  it  has  been  directed,  the  manner  of  making  and  sufficiency 
of  such  return,  and  tJie  effect  thereof.* 

21.  Taking  Property  of  Stranger  to  WriL— It  is  the  well  settled 
general  rule  that  in  executing  a  writ  of  attachment  or  execution,  a 
sheriff  or  other  officer  is  bound  at  his  peril  to  take  the  debtor's  goods 
alone,  and  is  guilty  of  trespass  for  taking  the  goods  of  a  stranger.' 
It  is  not  enough  that  the  officer  should  presume,  even  on  strong 
grounds,  t^at  the  property  is  the  defendant's;  he  must  know  it.' 
Since  a  sheriff  seizing  property  of  a  stranger  to  the  execution  is  a 
trespasser,  he  may  be  resisted,  and  if  he  calls  for  assistance,  he  and 
his  assistants  may  all  be  resisted  by  force.^  While  the  authorities  are 
somewhat  at  variance  on  the  subject,  the  rule  in  highest  favor  is  that 
if,  after  seizure  on  attachment  against  a  third  party,  the  rightful 
owner  can  quietly  and  peaceably  obtain  possession  of  the  property, 
he  may  retain  such  possession,  and  the  officer  will  not  be  justified  in 
using  forcible  means  to  regain  possession.  Where  this  situation  arises, 

ice  of  process  generally,  see  supra,  par.  Sharvey,  46  Minn.  183,  48  N.  W.  780, 

14.  24  A.  S.  R.  218;  Com.  v.  Magee,  8 

16.  Hargrave   v.    Penrod,    Breese  Pa.  St.  240,  49  Am.  Dec.  509;  Farrar 

(111.)  401,  12  Am.  Dec.  201;  Farrar  y.  v.  Wingate,  4  Rich.  L.  (S.  C)  35,  63 

Wingate,  4  Rich.  L.  (S.  C.)  35,  53  Am.  Dee.  709.    And  see  Levy  and 

Am.  Dec.  709.   See  infra,  par.  27,  as  Seizure,  vol.  17,  p.  176. 

to  liability  of  a  sheriff  generally,  and  20.  See  Levy  and  Sbizukb,  voL  17, 

infra,  par.  55,  as  to  liability  of  sureties  p.  171  et  seq. 


17.  Haigrave  v.  Penrod,  Breese  p.  219  et  seq.;  Pbocbss,  vol.  21,  p. 
(III.)  401, 12  Am.  Dee.  20L  1315  et  seq. 

18.  Poe  y.  Dorrah,  20  Ala.  288,  56  2.  See  infra,  par.  43. 

Am.  Dec.  196.   See  infra,  par.  21.  43,  3.  Duperron  v.  YanWickle,  4  Bob. 

as  to  levy  on  property  of  third  pnrty.  (La.)  39,  39  Am,  Dec.  509. 

19.  Whitney  v.  Butterfield,  13  Cal.  4.  State  v.  Conover,  28  N.  J.  L.  224, 
3ct5,  73  Am.  Dec.  584;  Goiterman  v.  78  Am.  Dec.  54. 


for  neglect  or  failure  to  levy. 


1.  See  Levy  and  Ssizurb,  vol.  17^ 
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if  the  officer  wishee  to  test  the  right  of  the  owner,  he  should  bring  an 
action  for  that  purpose.* 

22.  Sale  on  Execution. — Elsewhere  in  this  work  will  be  found  an 
exhaustive  discussion  of  the  authority  aud  duties  of  a  sheriff  or 
other  officer  in  making  execution  sales,  in  executing  conveyances  to 
parchaaers,  aud  in  applying  the  proceeds  derived  from  such  sales.* 

VI.  Liability  of  Sheriffs  and  Constables 

In  Oeneral 

23.  Neglect  of  Duty  Generally. — It  seems  tiiat  a  sheriff  or  con- 
stable is  liable  to  any  party  injured  in  consequence  of  a  breach  of 
any  of  the  duties  connected  with  his  office.'  As  a  general  rule  dam- 
ages against  an  officer  for  neglect  of  duty  on  mesne  process  are  esti- 
mated by  the  injury  sustained,  and  not  by  the  amount  of  the  debt,^ 
unless  such  neglect  was  wilful,  with  intent  to  injure  the  plaintiff, 
in  which  case  they  should  be  awarded  for  the  full  amount  of  his  debt.* 
However,  the  bmotmt  of  execution  is  prima  facie  the  measure  of  dam- 
ages against  a  sheriff,  who,  through  mere  neglect,  fails  to  collect  the 
money  on  it  or  to  return  it;  and  the  damages  cannot  be  mitigated  by 
merely  showing  that  the  original  debtor  was  solvent  and  able  to  pay.*® 
Following  this  general  rule  the  judgment  in  a  suit  against  the 
<1ebtor  has  been  held  to  be  prima  facie  evidence  of  the  measure  of 
the  injury  sustained,  without  producing  the  note  on  which  the  judg- 
ment was  recovered.*'  The  law  presumes  damages  from  a  neglect  of 
<luty  by  an  officer;  but  only  nominal  damages  are  recoverable  for 
such  neglect  where  no  actual  damages  are  proved.*'  When,  however, 

'an  officer  is  guilty  of  negligence,  the  onus  is  generally  on  him  to  show 
the  plaintiff  was  not  damaged  thereby."  In  mitigation  of  dam- 
ages for  neglect  of  duty,  the  officer  may  prove  any  facts  which  show 
that  the  creditor  has  not  suffered.**  But  if,  after  neglect  of  a  sheriff 
to  collect  money  on  a  writ  or  to  return  it,  the  plaintiff  should  cause 
subsequent  executions,  upon  which  ^e  succeeding  sheriff  could  have 
made  the  money,  to  be  returned  to  await  h^  remedy  against  the  prior 

6.  Brownell  v.  Durkee,  79  Wis.  658,  (Me.)  113,  20  Am.  Dee.  347. 

48  N.  W.  241,  24  A.  S.  R.  743,  13  10.  Evans  v.  Governor,  8  Ala.  659, 

L.R.A.  487.  54  Am.  Dec.  172. 

6.  See  Executions,  vol.  10,  p.  1286  11.  Kirksey  v.  Pryor,  13  Ala.  190, 
et  seq.  48  Am.  Dec.  47. 

7.  Note:  69  L.R.A.  58.    And  see  12.  Laflin   v.    WiUard,    16  Pick, 
infra,  par.  49.  (Mass.)  64,  26  Am.  Dec.  629. 

8.  Kirksey  v.  Pryor,  13  Ala.  190,  48  13.  SUte  v.  Troutman,  52  N.  C. 
Am.  Dec.  47.   See  infra,  par.  24,  26,  169,  75  Am.  Dec.  459. 

27.  14.  Kirksey  v.  Pryor,  13  Ala.  190, 

9.  Hodsdon  v.  WiUdna,  7  GreenL  48  Am.  Dec.  47. 
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sheriff  for  the  default,  this  constitutes  no  bar  to  his  action*  for  such 
default,  and  do^  not  reduce  the  damages.^* 

24.  Failure  to  Levy  Attachment;  Wrongful  Release. — When  a  writ 
of  attachment  is  placed  in  the  hands  of  a  sheriff  to  be  levied,  a  bond 
of  indemnify  given,  and  property  in  the  possession  of  the  defendant 
apparently  subject  to  levy  is  pointed  out,  the  sheriff  is  prima  facie 
liable  for  a  failure  to  make  the  levy.**  The  presumption  is  that  prop- 
erty levied  upon  as  that  of  the  defendant  is  liable  to  attachment,  and 
there  is  imposed  upon  the  sheriff  a  prima  facie  liability  to  preserve  and 
apply  the  property  to  the  judgment  when  rendered;  but  this  pre- 
sumption is  disputable,  and  the  defendant  may  show  that  the  prop- 
erty was  not,  'm  fact,  subject  to  levy.  The  office  is  not  justified  in 
refusing  to  levy  an  attachment  because  of  a  prior  attachment  levied 
on  the  same  property,  where  the  older  attachment  has  been  discharged 
prior  to  tiie  return  of  the  later  one.  He  should  levy  unless  the  prop- 
erty is  already  under  seizure  by  virtue  of  older  attachment  sufficient 
in  amount  to  absorb  the  proceeds.  A  sheriff  is  not,  however,  answer- 
able for  his  failure  to  levy  an  attachment  upon  property  which  is 
mortgaged  for  a  debt  that  exceeds  the  value  of  the  property,  for,  in 
such  a  case,  the  plaintiff  can  lose  nothing  by  the  officer's  failure.'' 
Where  a  sheriff  releases  a  plaintiff's  attachment  without  his  consent, 
the  burden  of  justifying  his  action  by  showing  that  the  debtor  in  the 
attachment  suit  had  no  leviable  interest  in  the  property  is  upon 
the  officer.**  And  a  state  officer  having  a  vessel  in  his  custody  under 
process  of  a  state  court  has  been  held  liable  for  surrendering  it  under 
federal  process  where  the  right  of  the  state  court  to  its  custody  was 
adjudged  paramount.** 

25.  Wrongful  Attachment — The  measure  of  damages  for  the 
wrongful  suing  out  of  an  attachment  is  such  sum  as  will  fairly  com- 
pensate the  injured  party  for  the  injury,*®  including  gains  prevented 
by  the  attachment,  loss  of  credit,  depreciation  in  value  of  the  prop- 
erty adzed,  and  the  loss  he  has  sustained  by  reason  of  the  locking 
up  of  his  store  and  the  interruption  of  his  business.*  Loss  of  profits 
reasonably,  naturally,  and  ordinarily  expected  to  follow  the  closing 
up  of  a  merchanVs  place  of  business  may  be  recovered  in  an  action 
for  wrongful  attachment  of  all  his  goods,*  but  merely  conjectural 

15.  EvauB  T.  Govemor,  8  Ala.  659,  20.  Coleman  v.  Reel,  75  la.  304,  39 
54  Am.  Dec  172.  N.  W.  310,  9  A.  S.  R.  484;  Carpenter 

16.  Mathis  v.  Carpenter,  95  Ala.  v.  Dresser,  72  Me.  377,  39  Am.  Rep, 
156,  10  So.  341,  36  A.  S.  R.  187.  337. 

17.  Smith  V.  Heineman,  U8  Ala.  Note:  52  L.R.A.  54. 

195,  24  e-,  364,  72  A.  S.  R.  150.  1.  Kyd  v.  Cook,  56  Neb.  71,  76  N. 

18.  Whitney  v.  Wagener,  84  Minn.  W.  524,  71  A.  S.  R.  661. 

211,  87  N.  W.  602,  87  A.  S.  R.  351.      2.  Kyd  v.  Cook,  56  Neb.  71,  76  N. 

19.  Keating  v.  Spink,  3  Ohio  St.  W.  524,  71  A.  S.  R.  G61. 


105,  62  Am.  Dec.  214. 


Note:  52  L.R.A.  54. 
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losses  and-  hopes  of  future  profits  are  not  allowable.'  In  a  suit  by  a 
merchant  against  a  sheriff  for  damages  for  wrongful  attachment  of 

his  goods  during  a  certain  period,  evidence  of  the  sales  and  profits 
made  by  such  merchant  in  his  business,  during  a  corresponding  period 
<rf  the  previous  year,  under  substantially  the  same  conditions,  is 
competent,  as  affording  a  reasonably  certain  basis  for  determining 
the  profits  lost  by  the  merchant  in  consequence  of  the  interruption 
of  his  business.^  In  an  action  of  trespass  for  wrongfully  attaching 
and  seizing  goods,  damages  cannot  be  mitigated  by  proof  of  an  o£Fer 
to  return  the  property.*  While  it  is  a  rule  that  to  plead  property  in  a 
stranger  is  not  competent  for  a  defendant  in  trespass  de  bonis 
asportatis,  the  defendant  may,  however,  in  such  action  show  in  miti- 
gation of  damages  that  the  goods  did  not  belong  to  the  plaintiff,  and 
that  they  have  come  to  the  use  of  the  owner.'  Where  an  attachment 
was  vitiated  by  subsequent  acts  of  ihe  creditor  and  sheriff  attaching, 
they  were  permitted  in  trespass  for  seizure  to  show  that  in  the  attach- 
ment suit  judgment  was  finally  obtained,  and  thereupon  the  property 
seized  under  the  attachment  was  sold  on  execution  and  the  proceeds 
from  the  sale  applied  on  the  judgment' 

26.  Delay  in  Levy  of  Execution;  Insufficient  Levy. — ^Itis  the  sher- 
iff's duty  to  serve  writs  at  the  earliest  practical  moment,  and  he  must 
answer  fos  all  the  damage  his  delay  may  have  caused.^  Innocent 
creditors  who  have  lost  their  execution  lien  through  the  delay  of  the 
officer  in  making  Ihe  levy  have  their  remedy  against  him  for  his 
negligence.'  The  return  of  an  execution  wholly  unsatisfied,  after  a 
negligent  delay  by  the  sheriff  in  making  the  levy,  establishes  prima 
facie  his  liability  for  the  whole  amount  of  the  judgment.  In  such 
case  it  is  incumbent  on  him  to  show,  in  mitigation  of  damages,  that 
some  part  of  such  judgment  might  have  been  collected  by  the  judg- 
ment creditor.*®  If  the  return  is  nulla  bona,  and  it  is  shown  that 
there  is  property  of  the  defendant  which  he  might  and  ought  to  have 
levied  upon,  ho  will  be  responsible  to  the  plaintiff;  but  it  is  competent 
for  him  to  show  that  the  property  pointed  out  to  him,  and  upon 
which  he  made  an  actual  levy  which  he  Bidt}sequently  abandoned, 
was  the  property  of  a  atranger.^^  If  the  officer  fails  to  levy  on  aufii- 

S.  Note:  62  L.B.A.  54.    Generally     7.  Lamb  v.  Da;,  8  Vt  407,  30  Am. 

as  to  the  elements  of  damage  for  which  Dec.  479. 

recovery  may  be  bad  in  an  action  for     8.  Notes:  95  A.  S.  R.  101;  69  L.R.A. 

wrongful   attachment,   eee   Attach-  58.   And  see  supra,  par.  20. 

XRNT,  vol.  2,  p.  909  et  seq.  9.  Davidson  v.  Waldron,  31  Dl.  120, 

4.  Kyd  v.  Cook,  56  Neb.  71,  76  N.  83  Am.  Dec.  206. 

W.  524,  71  A.  S.  R.  661.  10.  Guiterman  v.  Sharvey,  46  Minn. 

5.  Carpenter  v.  Dresser,  72  Me.  377,  183,  48  N.  W.  780,  24  A.  S.  R.  218. 
39  Am.  Rep.  337.  11.  Domin  v.  McCandless,  146  Pa. 

6.  Squire  v.  HoUenbeek,  9  Pick.  St.  344,  23  AtL  246,  28  A.  S.  R.  TW. 
(Haas.)  551j  20  Am.  Dee.  606. 
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oient  property,  he  is  liable  to  the  plaintiff  in  the  execution;  if  he 
levies  on  too  much,  to  the  defendant.^'  But  he  is  not  liable  for  an 
insufficient  levy,  if  the  property  seized  was  sufficient  to  pay  the  debt 
if  sold  under  execution  for  current  bank  notes.^*  It  is  no  defense  io 
an  action  against  a  sheriff  for  failure  to  make  a  sufficient  levy  that  he 
believed  the  property  levied  on  was  sufficient  to  satisfy  the  execution ; 
but  he  must  use  the  diligence  of  prudent  men  in  Uie  management  of 
their  own  affairs,  and  must  take  enough  property  to  allow  for  the 
sacriRce  usually  incident  to  forced  sales.  At  the  same  time  he  must 
be  careful  not  to  make  a  levy  so  excessive  as  to  bear  on  its  face  the 
appearance  of  oppression  and  unnecessary  rigor,**  The  opinion  of 
a  witness  as  to  the  value  of  property  seized  on  execution  is  inadmis- 
fflble  in  an  action  against  a  sheriff  for  making  an  insufficient  levy; 
the  amount  brought  at  the  sheriff's  sale  of  the  property  is  ordinarily 
the  best  evidence  of  its  value  in  such  an  action.*' 

27.  Failure  to  Levy  Execution  Generally. — ^It  is  the  well  settled 
general  rule  that  an  officer  is  liable  if  he  fails  to  make  a  levy  on 
property  owned  by  the  defendant  in  his  jurisdiction ;  **  and  this 
liability  usually  extends  to  the  officer's  sureties  *'  Where  he  neglects 
to  levy  upon  personal  property  in  possession  of  the  defendant,  he 
must  either  show  that  the  property  was  exempt  from  execution,  or 
must  establish  such  facts  as  justify  his  failure  to  make  the  levy.*^ 
There  are,  however,  decisions  to  the  effect  that  since  the  prima  facie 
presumption  is  that  the  officer  has  performed  his  duty,  and  so  the 
burden  is  on  the  plaintiff  to  prove  that  the  officer  has  neglected  to 
seize  property  which  could  have  been  levied  upon.*'  Under  the  gen- 
eral rule  governing  such  cases,  the  fact  that  a  sheriff  is  informed  that 
personal  property  found  in  the  defendant's  possession  is  not  the  prop- 
erty of  the  defendant  will  not  exempt  him  from  liability  for  not  levy- 
ing an  execution  upon  it,  if  it  afterwards  appears  that  the  property  at 


12.  Note:  95  A.  S.  R.  104. 

13.  Governor  v.  Carter,  10  N.  C. 
328,  14  Am.  Dec.  588. 

14.  Lawson  t.  State,  10  Ark.  28,  50 
Am.  Dec.  238;  French  v.  Snyder,  30 
HI.  339,  83  Am.  Dec.  193  and  note. 

Note:  95  A.  S.  R.  104. 

16.  French  v.  Snyder,  30  DL  339, 
83  Am.  Dec.  193. 

16.  St.  Louis,  etc.,  R.  Co.  v.  An- 
drews, 102  Ark.  175,  143  S.  W.  1084, 
Ann.  Cas.  1914A  304;  Dunlap  v. 
Beny,  4  Scam.  (111.)  327,  30  Am. 
Dec  413;  Isham  t.  Eggleston,  2.Tt. 
270, 19  Am.  Dec.  714;  WiiitehaU  Bank 
V.  Pettes,  13  Vt.  395,  37  Am.  Dee.  600. 


Note:  95  A.  S.  B.  96. 
And  see  Levy  and  Sbizubb,  vol.  17, 
p.  205  et  seq. 

17.  State  V.  Roberta,  12  N.  J.  L. 
114,  21  Am.  Dee.  62.  See  infra,  par. 
49  et  seq. 

18.  People  v.  Palmer,  46  111.  398, 
95  Am.  Dec.  418  and  note;  Monmouth 
Second  Nat.  Bank  v.  Gilbert,  174  111. 
485,  51  N.  E.  584,  66  A.  S.  R.  306 
and  note;  Portal  First  International 
Bank  V.  Lee,  19  N.  D.  10,  120  N.  W. 
1093.  Ann.  Cas.'  1912D  731. 

IB.  Smith  T.  Heineman,  XLS  Ala. 
195,  24  So.  364,  72  A.  S.  B.  150. 
Kote:  Ann.  Cu.  1912D  732. 
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time  was  the  property  of  the  defendant.^  And  it  has  heen  held 
that  a  judgment  creditor's  remedy  against  a  sheriff  for  not  levying 
a  fieri  facias  is  not  lost  by  his  discharging  the  debtor  from  a  capias 
ad  satisfaciendum  issued  at  bis  instance,  though  such  discharge  may 
satisfy  the  judgment.^  As  a  general  rule,  the  measure  of  damages 
for  failure  to  execute  process  is  the  actual  injury  or  loss  sustained  by 
reason  thereof,  and  not  necessarily  the  amount  of  the  debt,  and  no 
more  can  be  recovered  from  the  officer  than  would  have  been  realized 
if  he  had  done  his  duty.*  There  is,  however,  authority  to  the  effect 
that  the  measure  of  damages  in  an  action  against  a  sheriff  for  ne^ect- 
ing  and  refusing  to  levy  or  return  an  execution  is  tJie  amount  for 
which  the  execution  was  levied,  and  that  the  measure  of  recovery  can- 
not be  diminished  by  proof  that  the  circumstances  of  the  execution 
debtor  were  such  that  the  execution  would  have  answered  nothing 
if  levied.' 

28.  Defenses  in  Actions  for  Failure  to  Levy  Execution. — ^Tlie  de- 
fense that  there  was  no  property  to  be  found  liable  to  seizure  belonging 
to  the  judgment  debtor  named  in  the  execution  is  alwa^  open  to 
the  officer,  whether  indemnified  or  not,  and  is  a  good'  defense  in  an 
action  for  refusal  to  levy.*  And  in  defense  to  an  action  for  failing 
to  levy  an  execution  upon  goods  previously  returned  as  attached, 
the  officer  may  show  that  the  goods  had  been  bona  fide  assigned  prior 
to  the  attachment,  to  a  receiptor  of  the  goods  on  an  earlier  attach- 
ment.* It  is,  however,  no  defense  for  failure  to  levy  an  attachment 
that  the  officer  had  levied  on  the  same  goods  under  a  prior  attachment, 
which  had  been  discharged ;  *  nor  that  the  sheriff  holds  the  property 
under  a  chattel  mortgage;  nor,  where  demand  therefor  is  not  made, 
that  he  did  not  receive  indemnity  or  payment  of  his  fees.'  Where 
a  judge  has  power  at  chambers  to  stay  an  execution  issued  in  vacation, 
and  makes  such  an  order,  this  may  be  shown  in  defense  in  an  action 
against  a  sheriff  for  misfeasance  in  the  nonexecution  of  the  fieri 
facias  placed  in  his  hands.^  When  a  creditor  delivers  an  execution 
to  a  particular  officer,  and  he  does  not  serve  and  return  it,  the  creditor 
has  a  right  to  declare  fi^ainst  him  for  not  serving  and  returning  the 
execution;  and  if  the  officer  would  excuse  himself  by  showing  that 

80.  People  v.  Pahner,  46  111.  398,  42  N.  W.  1116,  16  A.  S.  B.  312  and 

95  Am.  Dec.  418.  note. 

Note:  95  A.  S.  R.  113.  5.  Denny   v.    Willaid,   11  Pick. 

1.  Harprave    v.    Penrod,    Breese  (Mass.)  519,  22  Axa.  Dee.  389. 
(111.)  401,  12  Am.  Dec.  201.  6.  Smith  v.  Heineman,  118  Ala.  195, 

2.  French  v.  Snyder,  30  lU.  339,  83  24  So.  364,  72  A  S.  R.  150. 


3.  V.  Brooks,  8  Vt  485,  30  8. -Com.  v.  Kagee,  8  Pa.  St.  240, 
m.  Dec.  486.  49  Am.  Dee.  600  and  note. 

4.  Coville  T.  Bentley,  76  Mich.  248, 


Am.  Dec.  193. 
Note:  95  A.  S.  R.  99. 


Note:  95  A  S.  R.  106. 
7.  Note:  95  A.  S.  R.  106. 
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he  hdd  delivered  the  execution  over  to  another  officer,  who  had  re- 
turned it  in  due  time,  but  unsatisfied,  the  creditor  may  show,  without 
any  allegatiou  to  that  effect  in  his  .declaration,  that  the  execution 
failed  of  serrice,  and  he  has  sustained  damage,  by  reason  of  the  defend- 
ant's not  retaining  the  execution  in  his  hands,  or  in  consequence  of 
some  act  or  omission  of  duty  in  regard  to  it,  for  which  he  would  have 
been  liable  if  he  had  retained  it.  Whether  the  sheriff  performed  the 
service  himself,  or  procured  it  to  be  done  by  another  officer,  to  whom 
it  was  directed,  would  be  of  no  importance;  for  if  performed  by  any- 
one in  the  manner  required  by  law,  and  without  prejudice  to  the 
plaintiff,  it  would  be  a  complete  answer  to  the  action.' 

29.  Failure  to  Sell  after  Levy;  Sale  without  Legal  Notice.— A 
failure  to  sell  after  levy  is  as  much  a  breach  of  official  duty  as  neglect- 
ing to  levy,  and  renders  the  officer  liable.*'  In  such  case  the  measure 
of  damages  is  the  benefit  the  plaintiff  would  have  derived  from  the 
sale  of  the  property  had  it  been  sold.*^  In  a  suit  for  an  officer's 
failure  to  sdl,  it  may  be  shown  .in  defense  that  the  property  was 
incumbered  by  lien  sufficient  to  absorb  it,  or  that  other  executions 
would  have  exhausted  it  or  would  have  shared  in  the  proceeds.  But 
that  the  plaintiff  would  not  have  been  benefited  by  a  sale  is  no  justi- 
fication to  an  officer  for  such  failure.**  And  it  has  been  held  that 
notice  of  an  adjudication  in  bankruptcy  does  not  justify  a  sheriff 
who  has  seized  property  under  an  execution  from  a  state  court  for 
refusing  to  sell  such  property  where  it  has  not  been  ordered  into  the 
bankruptcy  court.**  If  property  be  sold  on  execution  without  the 
legal  advertisement  or  notice  of  sale,  it  is  an  improper  performance 
of  an  act  which  might  have  been  lawfully  done;  and  the  officer  is 
guilty  of  a -misfeasance,**  or  nonfeasance;  **  or  he  may  be  regarded 
as  a  trespasser  from  the  beginning,  and  not  entitled  to  the  protec- 
tion of  his  writ.**  The  measure  of  damages  in  an  action  against  an 
officer  for  failing  to  give  proper  notice  of  a  sale,  if  it  be  shown  that 
the  plaintiff  has  not  lost  any  title  by  the  error,  is  no  more  than  the 
fees  which  the  officer  has  collected  for  the  levy  and  sale.*' 

9.  Isham  v.  Eggleston,  2  Vt.  270,  2  Am.  Rep.  578. 

19  Am.  Dee.  714.  14.  Wright   v.    Spencer,   1  Stew. 

10.  Note:  95  A.  S.  R.  101.  Qener-  (Ala.)  576,  18  Am.  Dec.  76.  Gener- 
ally as  to  the  authority  and  duties  ally  as  to  the  necessity,  manner  and 
of  an  officer  in  making  an  execution  sufficiency  of  notice  of  an  execution 
sale,  see  ExKCDTiONS,  vol.  10,  p.  1288  sale,  see  EzscunOHS,  vol.  10,  p.  1291 
et  seq.  et  seq. 

11.  Webb  V.  Bumpass,  9  Port.  IB.  Sexton  v.  Nevers,  20  Pwk. 
(Ala.)  201,  33  Am.  Dee.  310;  Potts  (Mass.)  451,  32  Am.  Dec.  225. 

V.  Com.,  4  J.  J.  Mush.  (Ky.)  202,      16.  Brock  v.  Berry,  132  Ala.  95,  31 

20  Am.  Dec.  213.  So.  517,  90  A,  S.  R.  896.    And  see 
18.  Potts  V.  Com.,  4  J.  J.  Marsh,  infra,  par.  40  et  seq. 

(Ky.)  202,  20  Am.  Dec.  213.  17.  Sexton   v.   Neveis,   20  Pick. 

13.  Sharman  v.  Hall,  40  Go.  257,  (Mass.)  461,  33  Am.  Dee.  225. 
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30.  Depreciations  and  Deficiencies. — A  sheriff  who  pursues  the 
exigency  of  his  writ  by  selling  at  public  sale,  if  he  is  guilty  of  no 
fraud  or  neglect  in  relation  thereto,  is  not  answerable  to  &e  plaintiff, 
although  the  property  sold  may  have  brought  an  inadequate  price.^" 
In  this  no  distinction  is  made  whether  the  proceeding  is  on  a  fieri 
facias  or  venditioni  exponas.  In  both,  in  the  absence  of  other  direc- 
tions, he  complies  with  his  duty  by  advertising  and  selling.*'  The 
sheriff  k  not  liable  if  the  property,  when  levied  on,  is  sufficient  to 
satisfy  the  writ,  though  before  the  sale,  without  his  fault,  it  depreciates 
so  as  to  become  insufficient.**  A  grossly  inadequate  price  may  be 
evidence  of  fraud  or  neglect  in  relation  to  such  sale,  though  it  does 
not,  per  se,  give  the  plaintiff  a  right  of  action.* 

31.  Liability  for  Loss  or  Destruction  of  Goods  Generally. — The 
rule,  derived  from  the  common  law,  is  that  the  sheriff  is  ateolutely 
liable  for  the  forthcoming  of  property  levied  on  by  him  under  an 
execution,  unless  he  has  been  deprived  of  it  by  the  act  of  God,  inevi- 
table accident,  or  the  public  enemy.*  In  general,  a  sheriff  in  custody 
of  attached  property  is  not  liable  as  an  insurer,'  at  least,  if  the  seizure 
or  holding  of  the  property  is  not  wrongful,  but  his  liability  depends 
upon  negligence.*  The  property  of  the  sheriff  in  goods  seized  by 
virtue  of  a  fieri  facias  is  analogous  in  most  points  to  that  of  an  ordi- 
nary bailee  of  goods  for  the  purpose  of  custody  and  sale.  He  is  very 
nearly  in  the  case  of  a  factor  del  credere,  the  keeper  and  seller  of 
goods  with  an  obligation  to  guarantee  the  sale  and  a  lien  on  the  pro- 
ceeds to  secure  his  compensation.  Like  a  factor  he  is  generally  held 
liable  for  ordinary  diligence  in  his  vocation,  though  he  is  not  liable 
for  any  losses  by  theft,  robbery,  fire,  or  other  accident,  unless  it  is 
connected  with  his  own  negligence.*  Since  a  United  States  maishid 
may  attach  property  without  seeing  it  or  touching  it,  his  duty  is  per- 
formed by  taking  it  into  his  custody,  not  manu  forti,  but  by  placing 
some  person  in  charge,  and  making  a  return  on  the  writ.  The  marshal 
thenceforth  becomes  chargeable  with  its  safekeeping.  Where  he  has 
taken  property  into  his  custody  under  a  process  in  rem  issued  out  of 
an  admiralty  court,  the  owner  is  relieved  of  all  eoncern  about  it,  and 

18.  Mills  T.  Goodsell,  5  Conn.  475,  135  Mich.  273,  97  N.  W.  679,  106  A. 

13  Am.  Dec.  90;  Lynch  v.  Com.,  6  S.  R.  394. 


19.  Lynch  v.  Com.,  6  Watts  (Pa.)  4.  Palmer  v.  Costello,  41  App.  Gas. 
495,  31  Am.  Dec.  490.  (D.  C.)  165,  L.R.A1915A  193. 

20.  Lawson  v.  State,  10  Ark.  28,  5.  Browning  v.  Hanford,  5  Hill 
50  Am.  Dec.  238;  Governor  v.  Carter,  (N.  Y.)  588,  40  Am.  Dec.  369;  Sammis 
10  N.  C.  328,  14  Am.  Dec.  588.  v.  Sly,  54  Ohio  St.  611,  44  N.  E.  508, 

1.  Lynch  v.  Com.,  6  Watts  (Pa.)  56  A.  S.  E.  731. 

495,  31  Am.  Deo.  400.  But  see  Hartleib  v.  MsLane^  4A 

2.  Hartleib  v.  McLane,  44  Pa.  610,  Pa.  St.  510,  84  Am.  Dec  464,  bold- 
84  Am.  Dec.  464.  ing  the  offioer  liable  where  the  goodg 

3.  Standard  Wine  Co.  v.  Chipmsn,  levied  on  were  stolen. 


Watts  (Pa.)  495,  31  Am.  Dec.  490. 


Note:  L.R.A.1915A  194. 
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is  not  required  to  be  present  to  protect  it.  The  sole  responsibility 
of  its  safekeeping  is  upon  the  officer.  It  is  his  duty  to  use  due 
diligence  to  keep  it  safe,  and  he  will  be  liable  to  the  owner  for  any 
damage  to  it  resulting  from  a  wont  of  such  diligence.* 

32.  Loss  or  Destruction  through  OfScer's  Negligence. — ^The  rule  is 
well  established  that  a  sheriff  having  property  in  his  custody,  pur-, 
siuint  to  a  levy  thereon,  is  liable  for  its  loss  whenever  such  loss  is 
caused  by  his  failure  to  exercise  reasonable  care  and  diligence  to 
preserve  the  property  or  its  custody.'  In  case  of  a  loss  of  the  posses- 
sion of  property  levied  upon,  whatever  the  cause,  it  is  the  officer's 
duty  to  exercise  reasonable  care  and  dihgence  to  repossess  himself 
thereof.^  Where  the  loss  was  due'  to  the  negligence  of  the  officer 
having  the  goods  in  custody,  the  owner  has  a  right  of  action  whether 
such  loss  occurs  before  or  after  payment  of  the  execution  debt.  Since 
ttie  basis  of  such  action  is  not  a  refusal  of  the  officer  to  restore  the 
goods,  but  rather  his  negligence,  a  demand  is  not  a  necessary  pre- 
requisite to  a  recovery.*  He  is  liable  in  an  action  of  assumpsit,  for  the 
amount  of  goods  sold  by  him  under  a  venditioni  exponas,  though  the 
purchaser  to  whom  the  goods  are  delivered  refuses  to  pay  for  them; 
and  if  he  delivers  the  goods  seized  and  sold  without  receiving  the 
money,  he  is  answerable  for  the  amount.*"  An  attachment  creditor 
has  the  burden  of  proof  of  showing  a  loss  of  goods  through  an  officer's 
negligence,  in  an  action  against  the  officer  for  default  in  applying 
attached  goods  on  execution,  where  the  officer  proves  the  loss  and 
the  attending  facts  and  circumstances;  and  where  the  evidence  as  to 
the  exercise  of  the  officer's  care  is  evenly  balanced,  the  jvesumption 
that  he  has  done  his  duty  will  prevent  a  recovery  against  him.** 

33.  Honey,  Liability  for. — It  is  a  well  established  rule  that  a  sher- 
iflf  who  hag  collected  money  on  execution  is  Hable  for  a  failure  to 
pay  it  over  to  the  party  entitled  thereto;  but  on  the  question  as  to 
whether  a  demand  is  a  necessary  condition  precedent  to  a  suit  for  a 
recovery  thereof,  the  authorities  are  in  conflict.**  In  a  case  of  taking 
money  under  a  levy  the  law  holds  the  officer  to  a  stringent  and  sum- 
mary liability.  Accordingly,  a  sheriff  collecting  money,  and  of  his 
own  accord  depositing  it  in  a  bank  which  subsequently  fails,  is  per- 
sonally liable  to  the  plaintiff  in  execution  therefor.*'  A  public  ofHcer 

«.  Jones  V.  McGuirk,  51  DI.  382,  99  129  N.  W.  654,  Ann.  Cas.  1912A  1112, 

Am.  Deo.  556.  32  L.K.A.(N.S.)  132  and  note. 

7.  Palmer  v.  C<ntello,  41  App.  Cas.  9.  Conover  v.  Com.,  2  A.  K.  Marsh. 
(D.  C.)  165,  L.RA.1915A  193  and  (Ky.)  566,  12  Am.  Dec.  451. 
note;  Conover  v.  Com.,  2  A.  K.  Marsh.  10.  Denton  v.  Livingston,  9  Johns. 
(Ky.)  566,  12  Am.  Dec.  451;  PhUIipa  (N.  Y.)  96,  6  Am.  Dec.  264. 

V.  Essert,  145  Wis.  43, 129  N.  "W.  654,      11.  Mills  v.  Gilbreth,  47  Me.  320, 

Aim.  Cas.  1912A  1U2,  32  L.B.A.  74  Am.  Dec.  487. 

fN.S.)  132.  12.  Note:  95  A.  8.  R.  110. 

■  Note:  95  A.  S.  R.  107,  108.  13.  Phillips  v.  Lamar,  27  Oa.  238, 

8.  Phillips  V.  Eggert,  145  Wis.  43.  73  Am.  Deo.  731. 
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who  is  required  to  give  bond  for  the  performance  of  his  duties,  and 
ihe  proper  payment  of  moneys  that  may  come  into  his  hands  as  such 
officer,  is  not  a  mere  bailee  of  the  money,  exonerated'by  the  exercise 
of  ordinary  care  and  diligence.  His  liability  is  fixed  by  his  bond, 
and  no  parting  with  the  money,  or  loss  either  by  theft,  robbery  or 
otherwise,  will  release  him  from  his  obligation  to,  make  payment. 
And  so,  where,  by  order  of  the  military  authorities  of  a  state,  a  sheriff 
paid  the  surplus  of  a  sale  on  execution  to  another  than  the  person 
entitled  thereto,  it  was  held,  in  an  action  on  the  sheriff's  bond,  that 
the  section  of  the  state  constitution  providing  that  no  person  should 
be  prosecuted  for  any  act  done  in  pm^uance  of  military  authority 
was  void,  as  impairing  the  obligation  of  contracts,  in  so  far  as  it 
f4)plied  to  acts  done  in  violation  of  the  sheriff's  bond.'*  In  payment 
of  execution,  a  sheriff  can  receive  only  legal  currency.  If  he  takes 
anything  but  cash  or  bank  notes  cii'culating  as  such  without  the 
creditor's  consent,  he  is  acting  out  of  the  line  of  duty,  and  is  liable.** 
A  sheriff's  payment  of  a  judgment  rwidered  against  him  for  neglect 
to  make  the  money  will  not  operate  as  a  payment  of  the  original 
judgment  unless  the  defendant  in  the  execution  insists  upon  such 
payment  as  a  satisfaction,  thus  recognising  it  as  a  payment  made  for 
his  benefit  and  at  his  request.^' 

34.  Failure  to  Hake  Return. — ^A  right  of  action  against  a  sheriff 
for  the  mere  omission  of  his  duty  to  return  an  execution  did  not  exist 
at  common  law,'^  and  the  remedy  seems  to  have  been  to  amerce  the 
sheriff  for  his  neglect*^  But  in  the  United  States,  proceedings  against 
officers  by  rule  and  attachment  have  been  resorted  to  with  less  fre- 
quency than  in  England.  While  returns  are  sometimes  compelled 
by  attachment,  the  more  usual  remedy  here  is  to  bring  an  action  or 
motion  against  the  sheriff,  to  recover  damages  from  him  for  not 
returning  the  writ.^*  The  rules  as  to  the  measure  of  damages  in 
such  cases  vary,  however.  In  certain  jurisdictions,  by  his  omission 
to  return  an  execution,  the  sheriff  becomes  liable,  prima  facie,  for 
the  debt,'**  including  interest  and  costs ;  <  but  he  may  show  in  mitiga- 
tion of  damages  that  the  defendant  had  no  property  upon  which  the 
execution  could  be  levied.'   Another  rule  is  to  the  effect  that  the 

14.  State  V.  Gatzwedler,  49  Mo.  17,  Note:  25  Am.  Dec.  569. 

8  Am.  Bep.  119.  See  Levy  and  Seizure,  vol.  17,  p. 

16.  Note:  95  A.  S.  R.  109.  And  see  222. 

Executions,  vol.  10,  p.  1372;  Pat-  19.  Note:  25  Am.  Dec.  571. 

icBNT,  vol.  21,  p.  56  et  seq.  20.  Swezey  v.  Lott,  21  N.  T.  481, 

16.  Poe  V.  Dorrah,  20  Ala.  288,  66  78  Am.  Dec.  160  and  note. 

Am.  Dee.  196.  1.  Smith  v.  Perry,  18  Tex.  510,  70 

17.  Swezey  v.  Lott,  21  N.  Y.  481,  Am.  Dec.  295  and  note.  And  see 
78  Am.  Dee.  160  and  note.  Levy  and  Seizure,  vol.  17,  p.  222. 

18.  Com.  V.  McCoy,  8  Watts  (Pa.)  2.  Swezey  v.  Lott,  21  N.  Y.  481,  78 
153,  34  Am.  Dec.  44&  Am.  Dec.  160. 

940 


Digitized  by 


24  R.  C.  L. 


8HEBIPFS 


officer,  selling  attached  goods  on  execution,  and  failing  to  return  the 
execution,  is  liable  only  for  the  moneys  received,  less  his  expenses, 
where  the  sale  was  for  a  fair  price,  and  according  to  law ;  otherwise  he 
is  accountable  for  their  value.'  It  has  been  held  that  a  mere  non- 
return of  execution  by  the  sheriff  until  after  the  return  day  is  not 
such  neghgence  as  of  itself  makes  the  sheriff  liable  to  an  action,^ 
unless  it  be  for  only  nominal  damages; '  and  this,  without  reference 
to  the  question  as  to  whether  or  not  there  was  any  property  out  of 
which  he  could  have  made  a  levy  and  return.'  The  officer  may 
avoid  liaMlity  by  proving  a  reascmable  excuse  for  this  failure  to  make 
the  return,  as,  for  example,  that  the  delay  or  failure  to  return  the 
execution  was  due  to  his  obedience  of  instructions  given  him  by  the 
execution  creditor;  or  by  such  creditor's  attorney  of  record;  or  he 
may  prove  tiiat  the  plaintiff  had  sustained  no  injury.' 

35.  False  Returns, — ^Where  no  injury  results  from  a  return  not 
faue  in  point  of  fact,  the  plaintiff  is  not  entitled  to  recover.*  Hence 
in  an  action  against  a  sheriff  for  a  false  return  on  an  execution,  the 
plaintiff,  to  entitle  himself  to  a  recovery,  must  prove  he  has  sustained 
damages,  and  to  what  extent,  and  in  this  regard  it  would  seem  to 
differ  very  materially  from  the  action  of  debt,  which  is  more  appro- 
priately applicable  as  a  remedy  to  cases  in  which  the  duty  is  certain. 
It  has  been  held  that  an  action  for  false  return  on  a  fieri  facias  cannot 
be  sustained  without  showing  a  judgment  to  authorize  its  issuance.* 
In  general,  the  measure  of  damages  in  such  an  action  is  the  value  of 
the  property,  when  such  value  is  not  equal  to  the  amount  of  the 
debt.*'  Where  a  subsequent  attaching  creditor  acts  as  auctioneer  at 
the  sale  of  the  premises  levied  upon  under  a  prior  execution,  and  does 
not  disclose  that  he  has  levied  on  Uie  same  premises,  and  the  officer's 
return  stated  that  he  had  advertised  the  place  of  sale,  which  was  not 
^e,  the  attaching  creditor  having  obtained  judgment  may  maintain 
an  action  against  the  sheriff  for  a  false  return  and  recover  the  amount 
of  his  judgment  and  interest,  that  being  less  than  the  sum  realized 
on  the  execution  sale.**  Since  a  void  process  affords  no  protection 
to  a  person  committing  an  illegal  and  wrongftil  act,  whereby  another 

8.  Lovett  V.  Pike,  41  Me.  340,  66  and  Sbizche,  vol.  17,  p.  222. 
Am.  Dec.  248.  8.  Tombeckbee  Bank  t.  Oodbold, 

4.  Com.  T.  Magee,  8  Fa.  St.  240,  49  3  Stew.  (Ala.)  240.  20  Am.  Dec.  80; 
Am.  Dec.  509;  Fletcher  v.  Bradley,  Swan  v.  Gilbert,  175  HI.  204,  61  N.  E. 
12  Vt.  22,  36  Am.  Dec  324.  Bnt  see  604,  67  A.  S.  R.  208. 
Ann.  Gas.  1912D  781  note.  9.  Tombeckbee  Bank  v.  Godbold,  3 

6.  Note:  95  A.  S.  R.  104.  Stew.  (Ala.)  240,  20  Am.  Dec.  80. 

6.  State  V.  Buckles,  8  Ind.  App.  282,  10.  Qele  v.  Ward,  14  Mass.  352.  7 
35  N.  E.  846,  52  A.  S.  B.  476.  Am.  Dec.  223;  Corson  t.  Hnnt,  14 

7.  F.Vkham  v.  Kosminsky,  74  AA.  Pa.  St  510,  53  Am.  Dec  568. 

413,  86  S.  W.  292,  4  Ann.  Caa.  978     11.  Whitaker  v.  Snmner,  7  Pick 
and  note;  Smith  t.  Pezry,  18  Tex.  (Hass.)  6fil,  19  Am.  Deo.  R9B. 
510,  70  Ant.  Dec.  296.  And  see  Lbvt 
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is  injured,  it  has  been  hfild  that  an  officer  is  liable  for  all  damages 
occasioned  by  a  false  return,  notwithstanding  the  writ  of  attachment 
and  all  proceedingB  had  thereunder  were  void.^*  And  he  may  forfeit 
ihe  protection  commonly  afforded  by  process  by  making  a  false 
return.^'  Where  an  officer  sends  a  notice  to  a  debtor,  against  whom 
he  has  an  execution,  to  give  him  an  opportunity  to  avoid  him,  and 
thea  returns  non  est  inventus,  he  is  liable  for  a  false  return.^*  But 
an  averment  in  a  return  which  is  not  a  legitimate  part  of  it,  and  does 
not  estop  the  plaintiff  from  showing  the  truth,  does  not  afford  a  basis 
for  an  action  for  a  false  return."  It  has  been  held  that  misccnduct  of 
a  sheriff  in  falsely  returning  service  of  a  writ  which  he  never  served 
is  not  of  itself  sufficient  ground  for  setting  aside  the  judgment  founded 
upon  such  false  return.^* 

36.  Seizure  of  Intermingled  Goods. — ^In  general,  a  third  party 
whose  goods  are  intermixed  with  the  defendant's  when  the  whole  are 
attached,  and  who  claims  the  whole  stock  of  goods,  but  fails  to  point 
oiit  or  give  notice  to  the  sheriff  what  particular  potion  belongs  to 
him  until  the  trial  of  the  issue,  is  not  entitled  to  damages  for  his 
part  of  the  goods  seized  and  held  by  the  sheriff.^'  And  where  the 
officer  cannot,  on  due  inquiry,  distinguish  between  the  debtor's  goods 
and  the  goods  of  a  stranger  in  the  debtor's  possession,  the  owner  can 
maintain  no  action  against  the  officer  for  taking  them  until  notice, 
and  a  demand  of  his  goods,  and  a  refusal  or  delay  of  the  officer  to 
redeliver  them.^^  It  has  been  held  that  a  stranger  whose  goods  are 
levied  on,  though  fraudulently  claiming  other  goods  of  the  defendant 
in  execution,  is  not  thereby  debarred  from  recovering  full  damages 
for  the  illegal  taking  of  the  goods  actually  belonging  to  him.^* 

37.  Oppressive  Use  of  Process. — Exemplary  damages  may  be 
awarded  against  attaching  officers  who,  although  they  have  no  per- 
sonal acquaintance  with  or  ill  will  against  the  defendant,  wilfully 
and  knowingly  allow  themselves  to  become  tools  of  attaching  creditors 
whose  object  is  apparently  malicious,  in  making  an  unlawful  levy  in 
a  high  handed  and  oppressive  way."*    For  example,  the  seizure  by 

12.  Humphrey  t.  Case,  S  Conn.  101,  18.  Bond  t.  Ward,  7  Mass.  123,  6 
20  Am.  Dec.  95.  Am.  Dec.  28.    And  see  Levt  and 

13.  Boston,  etc,  B.  Go.  v.  Small,  85  Sbizubb,  vol.  17,  p.  203. 
Me.  462,  27  Atl.  349,  35  A.  S.  R.  19.  Phillips  v.  HaU,  8  Wend.  (N. 


14.  Isham  t.  Eggleston,  2  Vt  270,  20.  Oiddings  t.  Freedley,  128  Fed. 

10  Am.  Dec.  714.  365,  63  C.  C.  A.  86,  65  L.R.A.  327. 

16.  Hopkins  v.  Forsyth,  14  Pa.  St  Note:  20  I<£JIl.(N.S.)  280. 

34,  53  Am.  Dec.  513.  Generally  as  to  the  Uiability  of  an 

16.  Fowler  t.  Lee,  10  Qill  &  J.  officer  for  damages  resulting  from 
(Hd.)  358,  32  Am.  Dec.  172.  abuse  of  process,  see  Abdsi  or  Fboo- 

17.  Smokey  v.  Peters-Calhoun  Co.,  HS,  vd.  ^  p.  101  6t  seq. 
66  Miaa.  471,  6  So.  632,  14  A  S.  R. 
576. 


379. 


T.)  610,  24  Am.  Dec.  108. 
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an  officer  of  property  which  he  knew  to  be  exempt  may  be  con- 
sidered  by  the  jury  in  aggravation  of  damages  in  an  aoti(m  for  wrong- 
ful levy.^  And  a  defendant  in  an.  attachment  wrongfully  sued  ont, 
though  there  was  no  actual  seizure  of  his  property,  if  the  levy  was 
such  as  to  place  it  in  the  custody  of  the  law,  is  entitled  to  recover 
not  only  such  actual  damages  as  result  to  him  from  being  virtually 
dispossessed  of  bis  property  during  the  time  the  levy  was  continued 
in  force,  but,  if  there  was  malice  in  issuing  the  process,  he  is  also 
entitled  to  recover  exemplary  damages.'  A  sheriff  ought  not  to  be 
liable  in  vindictive  damages' where  he  has  great  difficulty  in  ascer- 
taining the  title  to  the  property  seized ;  but  in  any  event  he  is  liable 
for  the  value  of  the  property  taken  and  which  belongs  to  strangers  to 
'  the  writ'  And  he  may  justify  under  a  writ  however  full  his  knowl- 
edge may  be  of  the  insufficiency  of  the  cause  of  action  on  which  it 
is  issued,  if  he  does  not  join  in  a  wrongful  and  malicious  intent  of 
the  par^  in  suing  it  out  or  in  procuring  a  levy  thei%under>  A  jury 
may  properly  award  exemplary  damages  against  a  sheriff  for  the 
misconduct  of  his  deputy.*  But  a  sheriff  is  not  answerable  in  such 
damages  for  the  oppressive  misconduct  of  his  deputy  which  he  neither 
authorized  nor  ratified.  An  officer  is  not  answerable  in  exemplary 
damages  for  the  acts  of  his  deputy,  except  under  circumstances  in 
which  a  master  would  be  answerable  in  such  damages  for  ^e  acts  of 
his  servant  And  if  the  plaintiff  desires  to  charge  the  principal  with 
vindictive  damages  on  the  ground  of  ratification,  he  must  make  his 
cause  of  action  complete  before  commencing  suit  by  informing  the 
principal  of  the  facts  and  giving  him  an  opportunity  to  redress  the 
wrong  before  being  forced  to  defend  it  In  ^is  connection  it  has 
been  held  that  the  fact  that  a  deputy  sheriff  is  not  discharged,  but,  on 
the  other  hand,  is  continued  in  office  after  his  principal  is  informed 
of  his  oppressive  misconduct  in  the  service  of  a  writ  is  evidence  of  his 
ratification  of  such  conduct* 

38.  Statutory  Penalties  or  Damages. — In  some  states  the  statute 
provides  for  the  recovery  against  Ihe  officer  of  two  or  three  times  the 
value  of  property  unlawfully  or  wrongfully  seized.  The  double  or 
treble  value  of  the  property  thus  permitted  to  be  recovered  is  in  the 
nature  of  a  penaJty,  and  the  plaintiff  must  declare  as  for  a  penalty.' 
ISuch  a  penalty  is  sometimes  allowed  fox  the  unlawful  taking  of 

1.  Lynd  v.  Picket,  7  Bfiim.  184,  82  5.  Hazard  t.  Israel,  1  Bin.  (Pa.) 
Am.  Dec.  79.  240,  2  Am.  Dec.  438. 

2.  Rice  T.  Miller,  70  Tez.  613,  8  S.  6.  Foley  t.  Martin,  142  Cal  256, 
W.  317,  8  A.  S.  R.  630.  71  Pac.  165,  75  Pae.  842,  100  A.  S. 

S.  Duperron  v.  Van  Wiekle,  4  Eob.  R.  123. 


4.  Rice  V.  Miller,  70  Tes.  613,  8  S.  double  or  treble  damages,  see  DlM- 


(La.)  39,  39  Am.  Dec.  509. 


7.  (Jenerally  as  to  the  allowance  of 


W.  317,  8  A.  S.  E,  630. 


AGES,  vol,  8,  p.  608  et  aeq. 
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exempt'  propertyj^  or  for  a  failure  to  return  an  execution  within  the 
time,  prescribed,'  or  for  a  failure  to  pay  over  moneys  collected  on  an 
execution.  But  it  has  been  held  that  such  a  penalty  is  not  recoverable 
from  a  sheriff  for  refusing  to  pay  over  money  collected  on  execution, 
where  he  acts  in  good  faith  in  such  refusal,  being  unable  to  decide 
between  conflicting  claimants  of  the  money.  ^'^  Kor'will  the  penalty 
be  imposed  on  an  officer  for  mere  irregularities  in  making  his 
returns.** 

39.  Demand  as  Prerequisite  of  Liability. — Ordinarily,  where  prop- 
erty levied  on  is  known  to  be  exempt  no  demand  is  nectary  before 
suit;**  and,  generally  speaking,  this  is  the  rule  which  governs  in 
cases  where  levy  is  made  on  the  property  of  strangers  to  the  writ, 
whether  it  is  sought  to  base  the  action  in  trespass  or  trover."  The 
general  rule  is,  however,  subject  to  exception  under  certain  circum- 
stances, as,  for  example,  where  the  exempt  property  is  mingled  with 
other  property  of  the  same  kind  not  exempt,  or  where  the  debtor's 
property  is  so  situated  that  the  officer  cannot  know  that  it  is  exempt.** 
Where  an  officer  takes  goods  under  regular  process  in  favor  of  a 
creditor  of  a  fraudulent  vendee,  the  vendor,  to  enable  him  to  main- 
tain trover  therefor  against  the  officer,  must  make  demand  upon 
him.**  As  a  general  rule,  a  demand  is  necessary  where  the  possession 
is  not  wrongful.**  Hence,  an  action  against  a  sheriff  does  not  he 
for  money  made  by  him  under  execution  until  demand  made  there- 
for; and  the  statute  does  not  begin  to  run  in  his  favor  until  such 
demand  is  made.*'  However,  at  common  law,  when  he  collected 
inoney  under  execution,  he  must  return  not  only  the  writ,  but  the 
money  with  it.  If  the  sheriff  failed  to  do  this,  he  had  disobeyed  his 
precept,  and  the  right  of  action  instantly  accrued  against  him.  Hence 
no  demand  under  the  common  law  was  necessary.*®  In  a  case  where  a 
demand  is  proper,  it  is  a  rule  that,  as  to  all  wrongful  acts  of  the  deputy 

8.  Note:  76  Am.  Dec.  650.  28  Me.  424,  48  Am.  Dee.  501;  Wood- 

•  9.  Hawldns  y.  Taylor,  66  Ark.  46,  bnry  v.  Long,  8  Pick.  (Mass.)  543, 


10.  Johnson  v.  Oorham,  6  CaL  "^95,     Note:  95  A.  S.  R.  121. 
65  Am.  Dec.  501.  14.  Lynd  v.  Picket,  7  Minn.  184, 

11.  Hawkins  v.  Taylor,  56  Ark.  45,  82  Am.  Dec.  79. 

19  S.  W.  105,  35  A.  S.  R.  82.  16.  Thompson  t.  Rose,  16  Conn.  71, 

18.  Woods   T.    Keyea,    14   Allen  41  Am.  Dec.  12L 
(Mass.)  236,  92  Am.  Dec.  765;  Lynd     16.  Mariner  t.  Wasser,  17  N.  D. 
V.  Picket,  7  Minn.  184,  62  Am.  Dec  361,  U7  N.  W.  343,  138  A.  S.  R. 
79.  714. 

Note:  05  A.  S.  R.  118.  17.  Wright  v.  Hamilton,  2  Bailey 

And  see  ExKHPnONS,  vol.  11,  p.  L.  (S.  C.)  61,  91  Am.  De^  513; 
566.  Honseal  t.  Gibbes,  I  Bailey  hq.  (S. 

13.  Jamison  v.  Hendricks,  2  Blackf.  G.)  482,  23  Am.  Dee.  186. 
(Ind.)  94.  18  Am.  Dec.  131;  Daperron     18.  De  La  Qarza  v.  Booth,  28  Tex. 
V.  Van  Wickle,  4  Rob.  (La.)  39,  39  478,  91  Am.  Dee.  328. 
Am.  Dec  609;  Tufts  v.  MeClintock, 


19  S.  W.  105,  35  A.  S.  R.  82. 


19  Am.  Dec  345. 
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<lone  colore  officii,  a  demand  on  a  defaulting  deputy  for  money  col- 
lected by  him  in  that  capacity  is  equivalent  to  a  demand  on  the 
sheriff."  Under  a  statute  requiring  that  if  the  plaintiflf  fails  to  give 
a  bond  within  a  prescribed  time,  the  property  which  has  been  seized 
by  an  officer  under  a  writ  of  detinue  must  be  returned  to  the  defend- 
ant, it  is  not  necessary  that  the  defendant  should  demand  of  such 
officer  the  delivery  of  the  property,  in  order  to  render  him  liable  to 
the  defendant  for  hia  failure  to  return  it.^**  In  a  case  where  demand 
is  required,  it  has  been  held  tiiat  a  sheriff  is  bound  to  notice  only 
legal  claims  fairly  exhibited  of  third  persons  to  property  in  the 
possession  of  an  execution  defendant,  and  not  bare  aasertionEt  and 
declarations.' 


40.  Liability  of  Officer  as  Trespasser  ab  Initio. — ^An  officer  may 
become  a  trespasser  ab  initio  not  only  by  using  an  authority,  which 
the  law  gives  him,  for  improper  purposes,  but  by  exercising  it  in  an 
improper  and  illegal  manner  to  the  prejudice  of  another."  If  he 
does  not  pursue  the  authority  given  him  by  his  writ,  and  the  rules 
of  law  in  the  execution  of  his  duty  under  it,  he  is  a  trespasser,  in  the 
same  manner  as  if  he  had  no  writ.  This  proceeds  on  the  ground  that 
the  writ  affords  him  a  definite  and  limited  authority  only,  regulated 
by  law;  and  the  legal  justification  of  his  acts  is  coextensive  with  his 
legal  authority.'  An  officer  cannot,  however,  be  treated  as  a  trespasser 
for  doing  what  he  had  a  right  to  do,*  and  it  is  not  every  trifling 
irregularity  in  the  execution  of  process  which  will  render  an  officer 
a  trespasser  ab  initio.  There  must,'  it  would  seem,  be  such  gross  mis- 
conduct as  to  furnish  an  indication  that  he  intended  at  the  outset  to 
use  his  process  as  a  cover  for  wrongdoing.'  He  must  abuse  the  same 
authority  upon  which  was  the  original  taking.'  And  he  is  not  to  be 
held  a  trespasser  unless  he  knows  or  has  reason  to  know  that  he  is  act- 
ing withoat  jurisdiction.^  The  fact  that  the  debt  had  been  paid  before 

19.  Jameeville,  etc.,  B.  Co.  v.  Fisher,  1,  p.  110;  Falsb  Ihpbisonicbkt,  vol 
109  N.  C.  1,  13  S.  £.  698,  13  L.B.A  U,  p.  798.  Aa  to  the  liability  of  offi- 


20.  Elrod  V.  Hamner,  120  Ala.  463,  service  of  civil  process,  see  supra,  par. 

24  So.  882,  74  A.  S.  R.  43.  16. 

1.  Dunlap  V.  Berry,  4  ^cam.  (HL)  4.  Lewis  v.  Whittemore,  5  K.  !K 
327,  39  Am.  Dec.  413.  364,  22  Am.  Dec.  466;  Lampaon  v. 

2.  Barrett  v.  White,  3  N.  H.  210,  Fletcher,  1  Vt.  168,  18  Am.  Dec.  676, 
14  Am.  Dec.  352;  Waddell  v.  Cook,  6.  And  see  Abusb  ov  Pbockss,  vol. 
2  Hill  (N.  Y.)  47,  37  Am.  Dec.  372.  1,  p.  110  et  seq. 

3.  Ilsley  V.  Nichols,  12  Pick.  (Mass.)  6.  Heald  v.  Sazgeant,  16  Yt.  606, 
270,  22  Am.  Dec.  425;  Breck  v.  Blan-  40  Am.  Dec.  694. 

chard,  20  N.  H.  323,  51  Am.  Dec  7.  Porter  v.  Purdy,  29  N.  T.  lOfi. 

222.  And  see  Abuse  of  Pboobss,  vol.  86  Am.  Dee.  283. 
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enb7  of  judgment  does  not  make  the  sheriff  a  treE^asser  for  executing 
process  to  enforce  it,  or  the  judgment  creditor  a  trespasser  for  suing 
out  the  writ.^  And  it  haa  been  held  that  an  officer  serving  a  valid 
execution  after  payment  of  the  amount  by  the  debtor  to  tbe  plaintiff 
in  the  writ,  although  the  debtor  shows  such  officer  a  receipt  in  full, 
is  not  liable  in  trespass  or  case  if  not  notified  by  the  execution  plain- 
tiff not  to  serve  it.'  In  a  case  where  an  officer  levies  an  execution 
a  second  time  he  will  be  protected,  if  he  had  no  knowledge  of  the 
first  payment;  but  he  will  be  held  liable,  if  he  knew  of  its  having 
been  satisfied.**  On  the  question  as  to  whether  mere  nonfeasance 
will  render  an  officer  acting  under  process  a  tre^asser  ab  initio,  the 
authorities  are  in  conflict  The  older  rule  derived  from  the  Six 
Carpenters'  Case  (8  Coke  146a)  is  to  the  effect  "that  not  doing  cannot 
make  the  party  who  has  authority  or  license  by  the  law  a  trespasser 
ab  initio,  because  not  doing  is  no  trespass."  But  tiiis  has  been 
declared  to  be  a  bit  of  sterile  reasoning,  and  the  tendency  has  been 
away  from  this  ancient  authority.  The  more  reasonable  rule  un- 
doubtedly is  that  acts  of  omission  as  well  as  of  commission  may  expose 
an  officer  to  liability  as  a  trespasser  ab  initio.** 

41.  Excessive  or  Wrongful  Levy  or  Sale  Generally;  Misuse  or  In- 
jury of  Property. — ^While  it  may  be  that  an  excessive  levy  does  not 
vitiate  the  titie  of  the  officer  to  the  property  levied  on,  it  is  a  rule 
nevertheless  that  where  the  officer  wilfully  makes  an  excessive  levy, 
it  is  as  flagrant  a  wrong  as  levying  on  the  excess  without  any  process 
at  all.*'  And  where  a  sale  of  property  under  execution  is  so  dispro- 
portioned  in  value  to  the  amount  to  be  raised  as  to  create-  the  pre- 
sumption of  fraud  or  reckless  indifference  to  the  obligations  of  his 
trust  on  the  part  of  the  officer,  it  is  void.**  The  basis  of  the  cause 
of  action  against  an  officer  for  an  excessive  levy  is  that  he  is  a  tres* 
passer  and  cannot  set  up  a  legal  warrant  for  his  action.  He  becomes 
a  trespasser  although  acting  under  process,  when  he  exceeds  or  abuses 
tiie  autiiority  given  by  such  process.  Before,  however,  he  can  be  said 
to  have  exceeded  or  abused  such  authority,  it  must  be  shown  that  he 
acted  oppressively  or  that  he  intended  to  do  the  defendant  a  wrong 
under  authority-  of  the  writ  in  his  hands.  He  cannot  be  held  liable 
for  an  excessive  levy  unless  he  knows  that  the  defendant  owns  other 
property  within  his  jurisdiction  upon  which  such  execution  can  be 

8.  Bamett  v.  Reed,  51  Pa.  St.  190,  85  Me.  462,  27  Atl.  349,  35  A.  S.  B. 
88  Am.  Dec.  574.  379.   And  see  Abuse  of  Proobss,  toL 

9.  TwiteheU    v.    Shaw,    10    Gush.  1,  p.  111. 


11.  Note:  14  Am.  Dec.  365,  366.        14.  Cornelius  v.  Burford,  28  Tex. 

12.  Boston,  etc.,  B.  Co.  t.  Small,  202,  91  Am.  Dec.  309. 
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(Mass.)  46,  57  Am.  Dec.  80. 

10.  Breck  v.  Blanchard,  20  N.  H. 
323,  51  Am.  Dee.  222. 


13.  Dezell  v.  Odell,  3  Hill  (N.  Y.) 

215.  38  Am.  Dec.  628. 
Note:  95  A.  S.  R.  102. 
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levied  and  out  of  which  the  judgment  debt  could  be  made.^*  Bince 
after  the  return  day  of  an  execution  the  authority  of  the  sheriff  is  at 
an  end,  if  an  execution  be  mode,  then  the  sheriff  and  the  plaintiff 
or  attorney  who  directed  him  to  act  at  that  time  are  liable  as  tres- 
passers. The  taking  of  the  plaintiff's  property,  in  such  a  case,  is 
unlawful,  and  the  injury  resulting  therefrom  is  direct  and  immediate, 
and  not  consequential.^*  A  sheriff  or  constable  is  liable  in  trespass 
to  the  owner  of  property  sold  without  authority,^'  or  legal  notice.^* 
In  such  a  case  he  may  be  liable  although  the  property  is  sold  for  the 
full  value  thereof,  and  he  has  paid  ov^  to  the  execution  creditor 
the  proceeds  of  the  sale.^*  So,  too,  he  is  liable  as  a  wrongdoer,  if, 
after  an  appeal  from  the  judgment  upon  which  the  writ  was  issued 
and  which  stays  its  execution,  he  persista  in  selling  the  property  of 
a  defendant  on  an  execution ;  or  where  he  acts  in  contravention  of 
an  injunction  served  on  him  and  lestraining  by  its  terms  the  plain- 
tiff in  the  judgment,  his  servants  and  agents,  from  proceeding  to 
sell  under  such  execution.'  An  officer  does  not,  however,  render  him- 
self liable  as  a  trespasser  ab  initio  by  selling  property  attached  by 
him  and  applying  to  tiie  satisfaction  of  the  execution  a  larger  amount 
than  is  legally  due  thereon,  for  notwithstanding  this  application  the 
excess  is,  in  point  of  law,  still  in  the  hands  of  tiie  officer  for  the  use 
ot  the  party  entitied  to  it'  Any  misuse  or  injury  of  property  in  the 
possession  of  an  officer  under  a  writ  of  attachment  or  execution  is  an 
abuse  of  process  and  a  trespass  to  the  property  rendering  the  officer 
liable  in  damages.*  The  measure  and  elements  of  damage  recover- 
able in  actions  against  officers  for  excessive  or  wrongful  levy  of  attach- 
ment or  execution  are  treated  at  length  elsewhere  in  this  work.* 

42.  Taking  Exempt  Property. — ^It  is  the  general  rule  that  an  offi- 
cer who  attaches  or  takes  on  execution  goods  exempt  by  law  is  a 
trespasser;*  and,  for  the  unlawful  refusal  to  torn  over  exemptions, 

16.  St.  Louis,  etc.,  R.  Co.  t.  An-  3.  Lamb  v.  Day,  8  Vt.  407,  30  Am. 
drews,  102  Ark.  175,  143  8.  W.  1084,  Dee.  479.  And  see  Abusi  or  PKOCass, 
Ann.  Cas.  1914A  304.  vol.  1,  p.  108. 

16.  See  Iavy  Atn)  Ssizubk,  vol.  17,  4.  See  Asnss  or  PbOObss,  vol  1,  p. 
p.  176  et  seq.  114  et  seq.;  ArmcHUBKT,  vol  2,  p. 

17.  Poreythe  v.  Ellis,  4  J.  J.  Marah.  909;  Executions,  voL  10,  p.  1397. 
(Ky.)  298,  20  Am.  Dec.  2X8.  6.  Hack  v.  Parks,  8  Gray  (Mass.) 

18.  Brock  V.  Berry,  132  Ala.  96,  31  517,  69  Am.  Dee.  267;  Bnrsley  v. 
So.  517,  90  A.  S.  R.  896.  Hamilton,  16  Pick.  (Mass.)  40,  25  Am. 

19.  Hall  T.  Bay,  40  Vt  676,  94  Am.  Dec.  423;  Kiff  t.  Old  Colony,  etc.,  R. 
Deo.  440.  Co.,  117  Mass.  591,  19  Am.  B^.  429; 

ao.  O'Donnetl  t.  Mullin,  27  Pa.  St.  Eitoben  t.  McCloskey,  160  Pa.  St. 
199,  67  Am.  Deo.  468.  376,  24  AtL  988,  SO  A.  8.  B.  811; 

1.  Bnilfandeau  v.  Edmondson,  17  Dow  v.  Smith,  7  Vt  466,  29  Am.  Dw. 
Gal.  436,  79  Am.  Dec.  139.  202. 

2.  Walker  v.  Lovell,  28  N.  H.  138,     Note:  76  Am.  Dee.  646. 
61  Am.  Dec.  605. 
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not  only  tre^ass,  but  trover  and  replevin  have  each  been  held  to  lie.' 
An  officer  levying  a  writ  of  attadiment,  though  he  has  a  right  to 
retain  tbe  property  for  a  reasonable  length  of  time  to  permit  the 
defendant  to  claim  bis  exemption,  becomes  a  trespasser  ab  initio 
in  unreasonably  depnving  him  of  the  opportunity  to  make  a  selec- 
tion of  his  exempt  property  or  refusing  to  recognize  his  right  to  prop- 
erty clearly  exempt.'  In  this  connection  it  has  been  held  that  a 
judgment  against  an  officer  for  the  value  of  property  claimed  as 
exempt,  which  had  been  sold  on  execution,  cannot  be  sustained  where 
the  proof  shows  that  some  of  the  property  levied  upon  had  been 
relef^ed,  and  where  it  is  not  shown  that  the  value  of  the  released 
property  did  not  reach  the  limit  of  the  exemption  given  by  statute.* 
Where  an  officer,  without  specific  directions,  and  without  requiring 
indemnity,  attaches  property,  and,  proceeding  upon  his  official  re- 
sponsibility alone,  sells  it  under  execution,  though  part  of  it  at  the 
time  of  sale  is  claimed  as  exempt,  the  judgment  creditor,  being  pres- 
ent and  neither  assenting  nor  objecting,  may,  it  has  been  held,  bid 
at  the  sale,  or  take  the  money  derived  from  it  without  indorsing  the 
correctness  of  the  officer's  action,  or  making  himself  responsible  tiiere- 
for  to  him.'  In  a  case  where  the  sale  of  a  homestead  under  execution 
was  involved,  it  has  been  held  that  no  damage  results  therefrom ;  this 
on  the  theory  that,  as  the  sheriff's  deed  in  such  case  conveys  no  title, 
the  purchaser  acquires  no  right  to  the  property  sold-^**  Since  the 
creditor's  right  to  exemptions  is  carefully  guarded  under  the  law, 
he  will  not  be  held  to  have  waived  them  by  mere  declarations  to  the 
effect  that  he  did  not  care  for  the  things  taken  by  the  sheriff.'* 

43.  Damages  for  Levy  or  Sale  of  Goods  of  Third  Party. — It  is  well 
established  that  an  officer  has  no  right  to  execute  a  process  delivered 
to  him  for  service  by  seizure  of  the  property  of  a  person  against  whom 
the  process  does  not  run,  and  if  he  levies  on  or  sells  the  property  of 
a  stranger  to  the  writ  he  is  a  trespasser  and  is  liable  in  dama^s.^' 

6.  Note:  95  A.  S.  R.  119.  See  infra,  49;  Jamison  v.  Hendricks,  2  Blackf. 
par.  80,  81.  And  see  Exeuptions,  vol.  (Ind.)  94,  18  Am.  Dec.  131;  OwingB 
11,  p.  554  et  seq.  v.  Frier,  2  A.  £.  Marsh.  (Ky.)  2^ 

7.  Stem  T.  Riches,  111  Wis.  591,  12  Am.  Dec.  393  and  note;  McGhee 


8.  Watson  v.  Lederer,  11  Colo.  577,  Deo.  124;  Duperron  v.  Van  Wiekle, 
19  Pao.  602,  7  A.  S.  R.  263,  1  L.R.A.  4  Rob.  (La.)  39,  39  Am.  Dee.  509; 
854.  Pascal  v.  Dacros,  8  Rob.  (La.)  112, 

9.  BDSsell  T.  Walker,  160  Mass.  531,  41  Am.  Dec.  294;  Weston  v.  Dorr, 
23  N.  £.  393,  15  A.  S.  R.  239.  25  Me.  176,  43  Am.  Deo.  259;  Moore 

10.  KendaU  v.  Cloric,  10  Cal.  17,  v.  PenneU,  52  Me.  162,  83  Am.  Dee. 
70  Am.  Dec.  691.  500;  HoUy  v.  Huggeford,  8  Piefc. 

11.  Rice  V.  Chase,  0  N.  H.  178,  (Mass.)  73, 19  Am.  Dee.  303;  Willeid 
32  Am.  Dee.  346.  v.  Kimball,  10  Allen  (Mass.)  211, 

12.  Chapman  v.  Smith,  16  How.  87  Am.  Dec  632 ;  McCarthy  v.  O'Marr, 
114,  14  U.  S.  (L.  ed.)  868;  Overby  19  Mont.  215,  47  Pee.  963,  tl  A.  S.  R. 
V.  MeGtee,  15  Ark.  469,  63  Am.  Dee.  502;  Yank  v.  Bordeaux,  28  Monk 


87  N.  W.  565,  87  A.  S.  R.  892. 


V.  ElUs,  4  Litt.  (Ky.)  244,  14  Am. 


Digitized  by 


24  a  C.  L. 


SHEBIFFS 


§  43 


If  the  plaintiff  in  execution  receives  the  money  so  raised  with  a  knowl- 
edge of  the  facts,  he  also  is  guilty.'*  It  has  been  held  that  even  though 
one  acquires  title  to  property  after  levy  and  before  sale,  he  may  main- 
tain trespass  against  a  ^eriff  for  wrongfully  selling  it  as  the  prop- 
erty of  another,  with  notice  of  its  true  ownership.**  It  is  not  neces- 
sary to  maintain  trespass  or  trover  that  there  be  actual,  forcible 
dispoa8e8Bi<Hi.  Any  unlawful  interferwice  with  the  property  of  an- 
other, or  exerdse  of  dominicm  over  it,  by  which  the  owner  is  damnified, 
is  sufiident.**  And  it  is  a  rule  that  the  owner  may  waive  the  trespass 
in  such  case,  and  sue  for  the  detention  of  the  goods,  the  law  giving 
him  a  choice  of  remedies.'*  A  sheriff  is  not  guilty  of  a  tort  or  con- 
version where  he  levies  upon  and  sells  property  not  belonging  to  the 
judgment  debtor,  if  the  real  owner  was  present  and  acquiesced  in 
the  sale;  nor  are  the  plaintiffs  in  execution  guilty  in  such  a  case, 
although  they  received  the  money  from  such  sale,  with  a  knowledge 
of  all  the  facts.''  So,  it  has  been  held  that  a  sheriff  is  not  liable  for 
attaching  and  selling  property  under  fieri  facias  where  one  claiming 
the  property  as  his  own  gives  notice  of  such  claim  to  the  sheriff,  but 
omite  to  defend  his  title  on  the  return  of  the  attachment.**  Inas- 
much as  an  officer's  position  in  cases  where  claims  of  property  arc 
made  by  third  parties  is  frequently  one  of  much  difficulty,  he  is 
entitled  to  a  liberal  construction  of  his  acts.  But  he  must  act  fairly 
and  reasonably.  If  property  which  came  rightfully  into  his  hands 
is  demanded  by  a  stranger,  he  will  be  protected  in  requiring  reason- 
able information  as  to  the  rights  of  the  person  making  demand,  if 
he  has  any  reasonable  doubt  upon  the  subject,  and  should  be  protected 
in  any  reasonable  delay  necessary  to  procure  information.  But  when 
he  asks  for  no  delay,  and  assumes  upon  himself  the  responsibility  of 
deciding,  he  will  be  held  to  answer  for  his  acts.''   In  an  action  of 

205,  58  Pao.  42,  75  A.  S.  B.  522;  15.  PbUlipa  t.  Hall,  8  Wend.  (N. 

Hazard  v.  Israel,  1  Bin.  (Pa.)  240,  T.)  610,  24  Am.  Dec.  108;  Allen  t. 

2  Am.  Dec.  438;  Dixon  v.  White  Sew-  Crary,  10  Wend.  (N.  Y.)  349,  25 

ing-Haeh.  Co.,  128  Pa.  St  397,  18  Am.  Dee.  566;  Fonda  v.  Van  Home, 

Atl.  602,  16  A.  S.  B.  683,  6  L.R.A.  15  Wend.  (N.  Y.)  631,  30  Am.  Dec. 

669;  Harris  v.  Tenney,  85  Tex.  264,  77;  Ducon  v.  White  Sewing  Mach.  Co., 

20  S.  W.  82,  34  A.  S.  B.  79^;  BrowneU  128  Pa.  St.  397,  18  Atl.  502,  15  A. 

V.  Duikee,  79  Wis.  658,  48  N.  W.  241,  S.  R.  683,  5  LJt.A  659. 

24  A.  S.  B.  743, 13  L.B.A.  487.  16.  Owings  v.  Frier,  2  A.  K.  ManOi. 

Note:  11  Eng.  Rnl.  Cas.  665  et  seq.  (Ky.)  268,  12  Am.  Dee.  393. 

And  rae  ExEOnnOKS,  vol.  10,  p.  17.  Lenta  v.  Chambers,  27  N.  C. 

1299.  587,  44  Am.  Dee.  63. 

13.  Orerby  v.  McOee,  15  Aik.  459,  18.  Ranahan  t.  O'Neale,  6  Gill  & 
63  Am.  Dec.  49;  Lentz      ChambeiB,  J.  (Md.)  298,  26  Am.  Dee.  576. 

27  N.  C.  587,  44  Am.  Dee.  63.    See  19.  Thompson  t.  Bose,  16  Conn.  71, 

infra,  par.  45,  as  to  liability  of  such  41  Am.  Dee.  121;  Spangler  v.  Com., 

cofrreapasBcon.  16  Seig.  A  R.  (Pa.)  68,  16  Am.  Dee. 

14.  Eitchen  v.  McCloskey,  150  Pa.  648.  And  see  infra,  par.  66,  as  to 
St.  376,  24  Atl.  688,  30  A.  8.  R.  811  an  oiBcer'a  right  to  demand  indemnity, 
and  note. 
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trespass  against  a  sheriff  for  selling  the  gooda  of  a  stranger  to  the 
writ,  the  sheriff  may  show,  in  mitigatioD  of  damages,  that  the  goods 
were  bought  in  for  the  owner  at  an  undervalue;  for  the  measure  of 
damages  in  such  a  case  is  Ihe  amount  that  it  cost  the  plaintiff  to 
redeem  with  interest  thereon.*"  An  officer  who  attaches  a  stranger's 
property  in  the  hands  of  a  third  person  cannot  deduct  from  the  dam- 
ages to  be  awarded  against  him  in  such  a  case  the  amount  of  any 
debt  he  may  have  paid  to  such  third  person, -owing  to  him  from  the 
debtor  in  the  writ,  and  which  debt  was  claimed  to  be  a  lien  on  the 
property.^  Where  a  sheriff,  on  execution,  sells  the  property  of  a 
stranger  without  the  creditor's  authority  or  knowledge,  and  the  true 
owner  afterwards  recovers  the  property,  the  creditor  is  not  liable  at 
law  or  in  equity  to  refund  the  purchaser  his  money;  but  the  sheriff 
himself  is  liable.  The  judgment  debtor,  though  not  liable  at  law, 
unless  he  was  accessory  to  the  talcing  of  the  property,  is,  however, 
liable  in  equity,  to  the  extent  that  the  purchaser  has  discharged  so 
much  of  the  execution  debt* 

44.  Levy  or  Sale  of  Mortgaged  or  Pledged  Property. — The  right 
to  levy  on  mortgaged  or  pledged  property  must  necessarily  afford  the 
test  of  an  officers  liabiUty  in  making  levies  of  attachment  or  execu- 
tion on  such  property.*  In  an  action  upon  a  sheriff's  or  constable's 
bond  for  levying  upon  mortgaged  personal  property  and  wrongfully 
allowing  it  to  be  removed  beyond  the  reach  of  the  mortgage,  the 
measure  of  damages  is  the  value  of  the  property,  where  such  value  is 
found  to  be  less  ^an  the  amount  of  the  debt,  but  if  the  value  of  the 
property  is  more  than  the  debt,  the  amount  of  the  indebtedness  fur- 
nishes the  measure  for  the  amount  of  damages'*  Where  a  sheriff 
violates  the  law  in  seizing  under  an  attachment  against  the  pledgor 
goods  in  the  hands  of  the  pledgee,  he  will  be  liable  to  the  pledgee  for 
the  entire  value  of  the  goods.*^  But  in  a  case  where  an  officer  sells 
mortgaged  chattels  under  an  execution  issued  in  an  attachment  suit 
against  the  mortgagor,  and  delivers  possession  to  the  purchaser  with- 
out requiring  him  to  comply  with  the  terms  of  the  mortgage,  it  has 
been  held  that  he  is  liable  only  for  nominal  damages,  if  the  proper^ 
sold  remains  within  a  short  distance  of  where  the  mortgagee  lives, 
and  it  is  not  injured,  nor  its  value  as  security  impaired.*  The  sheriff 
is  often  called  upon  to  conduct  the  sale  of  real  property  in  foreclosure 

20.  Forsyth  v.  Palmer,  14  Pa.  St.  4.  Collins  v.  State,  3  Ind.  App.  642, 
96,  53  Am.  Deo.  519.  30  N.  E.  12,  SO  A.  S.  R.  298;  Ward 

1.  Tuxwopth   V.   Moore,   9   Pick.  v.  Henry,  19  Wis.  76,  88  Am.  Doe. 


2.  MeGhee  v.  Ellis,  4  Litt  (Ky.)  6.  Treadwall  v.  Davis,  34  Cat  601, 
244, 14  Am.  Dee.  124.  94  Am.  Dee.  770,  overruled  on  an- 

3.  For  a  full  discussion  of  the  ques-  other  point  by  Reed  v.  Bemai,  40  Cal. 
tion  of  levy  on  mortgaged  or  pieced  628. 

pn^ierty,  see  Lsvt  ind  Sbzdbx,  vol.  6.  State  v.  Bergnetf  20  Ind.  App. 


(Mass.)  347,  20  Am.  Deo.  470. 


672. 


17,  p.  132  et  seq. 


390,  60  N.  E.  824,  67  A  S.  B.  261. 
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proceedings,  and  it  ia  obvious  that  hia  duty  and  liability  in  such 
matters  must  necessarily  be  measured  by  the  terms  of  the  decree  of 
foreclosure  and  sale,  in  the  particular  proceeding,  and  by  the  law  of 
the  forum  governing  such  sales.^  In  this  connection  it  may  be  well 
to  note,  however,  that  where  an  officer  makes  a  foreclosure  sale  under 
a  real  estate  mortgage,  and  pays  the  proceeds  to  the  mortgagee,  with- 
out notice  that  one  of  the  mortgage  notes  has  been  sold  to  a  third 
party,  he  is  not  liable  to  sudi  party  for  the  amount  of  the  note." 

45.  Liability  of  Cotreapaaaers  of  Sheriff. — It  is  the  generally  ac- 
cepted  rule  that  if  an  officer,  in  executing  a  process,  be  a  trespasser, 
those  who  aid  him  or  act  by  his  command  are  also  trespassers,  and 
must  share  with  him  in  the  consequences  of  the  trespass.'  Hence,  a 
creditor  at  whose  instance  a  chattel  is  attached  becomes,  together  with 
the  attaching  officer,  a  trespasser  ab  initio  where  there  is  a  subsequent 
delivery  of  the  chattel  to  him  by  the  officer,  and  a  use  of  it  by  him.^' 
For  the  same  reason,  persons  giving  an  indemnity  bond  to  a  sheriff 
to  induce  him  to  levy  an  execution  become  liable  as  joint  trespassers 
with  him  in  case  the  seizure  is  wrongful.**  But  where  an  officer 
delivers  attached  property  to  a  bailee  who,  without  his  knowledge  or 
consent,  converts  it  to  his  own  use,  it  has  been  held  that  he  is  not 
jointly  liable  with  such  bailee  in  an  action  of  trespass  brought  by 
the  owner  of  the  property.**  Under  .the  general  rule  above  stated, 
liability  as  a  Joint  trespasser  with  the  officer  may  extend  to  a  magis- 
trate who  issues  a  warrant  where  the  proceeding  is  coram  non  judice, 
if  the  officer  executes  it;  *•  to  a  clerk  who  mixes  lawful  and  unlawful 
demands  in  a  process,  which  from  its  nature  compels  the  sheriff  to 
levy  the  false  as  well  aa  the  true  demand,  and  puts  it  out  of  the  power 
of  the  party  himself  to  discriminate  the  demand  of  one  sort  from  the 
other;**  to  the  plaintiff's  attorney,**  and,  more  generally,  to  the 
plaintiff  or  execution  cr^itor.^'   It  must  be  obeerved,  however,  that 

7.  See  generally,  MobtoaOes,  vol.  v.  Oorsline,  30  Golo.  186,  69  Pac.  705, 
19,  p.  571  et  seq.  68  L.R.A.  417. 

8.  Northern  Cattle  Co.  v.  Mnnro,  12.  Barron  v.  Cobleigh,  11  N.  H. 
83  Minn.  37,  85  N.  W.  919,  85  A.  657,  35  Am.  Dee.  505. 

S.  R.  444.  13.  Gmmon  ▼.  Raymond,  1  Conn. 

9.  Lovejoy  v.  Murray,  3  Wall.  1,  18  40,  6  Am.  Deo.  200. 

U.  S.  (L.  ed.)  129;  Gmmon  v.  Ray-  14.  Coltraine  v,  McCain,  14  N.  C. 

mond,  1  Conn.  40,  6  Am.  Dec.  200;  308,  24  Am.  Dec.  266. 

Elder  v.  Morrison,  10  Wend.  (N.  Y.)  15.  Vail  v.  Lewis,  4  Johns.  (N.  Y.) 

128,  25  Am.  Dee.  548;  Coltraine  v.  450,  4  Am.  Dee.  300. 

McCaine,  14  N.  C.  308,  24  Am.  Dec.  16.  Lovejoy  v.  Murray,  3  Wall.  1, 

256;  Hooker  v.  Smith,  Ifl  Vt.  151,  47  18  U.  S.  (L.  ed.)  129;  Foster  v.  Wiley, 

Am.  Dec.  679.  27  Mich.  244,  15  Am.  Rep.  185;  AUi- 

10.  Lamb  v.  Day,  8  Vt.  407,  30  Am.  son  v.  Rheam,  3  Serg.  &  R.  (Pa.) 


11.  Rice  V.  Wood,  61  Ark.  442,  33  8  Vt.  509,  30  Am.  Dec.  487, 
S.  W.  b'3C,  31  L.R.A.  609;  Woodworth     Note;  75  Am.  Dec  647. 
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the  act  of  a  person  who  assists  an  officer  in  the  execution  of  process, 
if  lawful  at  the  time  it  is  done,  cannot  become  unlawful  by  the  fail- 
ure of  the  officer  to  return  thfe  process,  although  the  latter  thereby 
becomes  a  trespasser  ab  initio.^^  While  it  has  been  held  that  m 
execution  creditor  may  be  held  liable  for  an  illegal  seizure,  though 
he  did  not  authorize  the  sheriff  to  seize  the  property  in  question,  rules 
of  this  character  are  based  on  what  may  be  said  to  be  an  implied 
authorization,  since  the  creditor  would  have  had  the  benefit  of  the 
officer's  services,  had  he  acted  correctly.^*  It  is  a  more  definite  and 
satisfactory  rule,  therefore,  that  a  party  or  other  person  acting  in  the 
matter  is  not  liable  for  the  wrongful  acts  of  the  officer,  without  proof 
that  he  had  in  some  way  authorized  such  acts.^'  And  the  law  will 
not,  without  evidence,  presume  an  authority  from  such  other  person, 
regarding  him  as  a  promoter  and  principal  in  the  proceedings,  to 
commit  a  trespass  or  to  do  any  unlawful  act*"  Hence  it  has  been 
held  that  if  the  plaintiff  in  attachment  never  gave  the  officer  any 
directions  about  ihe  levy  or  sale,  and  was  not  present  thereat,  but 
did  request  the  officer  to  take  the  goods  attached  out  of  his  house,  he 
cannot  be  held  liable  with  the  sheriff  for  an  alleged  abuse  of  process.' 
Of  course,  if  one  directs  an  officer  to  detain  property  and  indemnifies 
him  for  such  taking  he  is  responsible  and  trespass  will  lie.*  But 
where  two  or  more  officers  are  acting  lawfully  together  in  the  fur- 
therance of  a  common  lawful  purpose,  as  making  an  arrest  of  one 
charged  with  crime,  neither  is  liable  for  the  unlawful  act  of  another, 
done  in  furtherance  of  the  common  purpose,  without  his  concurrence.^ 
A  person  may  be  a  trespasser  though  acting  in  obedience  to  com- 
mands given  by  a  sheriff  in  a  case  in  which  the  officer  had  no  author- 
ity, for  it  is  clear  that  a  sheriff  cannot  command  others  to  do  an 
unlawful  act  and  if  they  obey  his  unauthorized  commands  or  if  they 
disobey  his  lawful  commands  they  act  at  their  p^il.* 


46.  Arrests  in  Civil  Cases  Generally. — The  subject  of  arrests  and 
the  ordinary  limitations  of  an  officer's  authority  in  mf^ing  arrests 
has  been  treated  at  length  elsewhere  in  this  work.  Matters  here 
considered  are  rather  but  passing  illustrations  of  the  principles  and 

17.  Dehm  v.  Hinman,  56  Conn.  320,  20  Am.  Rep.  619. 


18.  Duperron  v.  Van  Wickle,  4  Rob.  So.  517,  90  A.  S.  B.  896. 
(La.)  39,  39  Am.  Dec.  S09.  2.  Root  v.  Chandler,  10  Wend.  (N. 

19.  Murray  v.  Mace,  41  Neb.  60,  T.)  UO,  25  Am.  Dec.  546. 

59  N.  W.  387,  43  A  S.  R.  664;  Welsh  3.  Wert  v.  Potts,  76  la.  612,  41  N. 

V.  Cochran,  63  N.  T.  181,  20  Am.  Rep.  W.  374, 14  A.  S.  R.  252. 

619.  4.  Elder  v.  Morrison,  10  Wend. 

SO.  Welsh  V.  Cochran,  63  N.  T.  181,  (N.  T.)  128,  25  Am.  Dae.  548. 
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15  Atl.  741,  1  L.R.A.  374. 


1.  Brock  V.  Berry,  132  Ala.  95,  31 
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thdr  application  to  oertain  spedfic  cases.*  An  officer  is  bound  to  use 
all  reasonable  and  proper  exertions  to  secure  the  arrest  of  a  person 
for  whose  arreet  he  has  a  writ;  *  and  if  tiie  jury  believe  that  he  has 
not  exercised  such  exertions  to  effect  an  arrest,  he  may  be  held  liable 
for  an  escape  although  he  used  all  such  exertions  as  he  deemed  neces- 
sary at  the  time.'  A  refusal  by  an  officer  to  execute  a  capias  ad  satis- 
faciendum will  not  be  excused  because  the  writ  was  erroneously  dated ; 
nor  will  he  be  excused  because  of  any  mere  irregularity  which  does 
not  render  the  process  void,*  In  general,  the  process  which  the 
sheriff  acts  under  contains  his  authority,  and  indicates  his  official 
obligations.  On  the  theory  that  in  obeying  the  directions  of  the  writ 
of  c£^iaS}  the  sheriff  is  neither  expressly  authorized  nor  in  any  wise 
required  to  receive  money  for  the  plaintiff,  and  that  payment  by  the 
defendant  to  the  sheriff  on  mesne  process  is  not  a  payment  to  the 
official  agent  of  the  plaintiff,  acting  under  his  authority,  it  has  been 
held  that  a  payment  so  made  by  the  defendant  on  such  process 
should  be  regarded  as  having  been  received  at  the  defendant's  risk 
In  making  an  arrest  under  civil  process  it  is  generally  held  that  a 
dwelling  house  is  a  protection  from  sack  arrest  not  only  to  the  occu- 
pant, his  children  and  domestic  servants,  but  also  to  his  permanent 
boarders  or  lodgers.'*  In  some  jurisdictions,  however,  by  virtue  of 
statute  a  sheriff  with  civil  process  in  his  han^  i^a-y*  if  necessary  to 
effect  the  arrest,  break  into  any  house  or  indosure  at  any  time,  hav- 
ing first  given  proper  notice  of  the  writ  and  his  purpose  to  exeirute 
it" 


6.  See  generally,  Arrist,  vol.  2,  p. 

443. 

6.  Phillips  V.  Ronald,  3  Bush  (Ky.) 
244,  96  Am.  Dec.  216;  Whitehead  v. 
Keyes,  3  Allen  (Maas.)  495,  81  Am. 
Dec.  672;  State  v.  Troutman,  52  N. 
C.  169,  75  Am.  Dec.  459;  Fletcher  v. 
Bradley,  12  Vt.  22,  36  Am.  Dec.  324. 

Note:  95  A.  S.  R.  117. 

And  see  Arrest,  vol.  2,  p.  488  et 
seq. 

In  Phillips  V.  Ronald,  3  Bnsh  (Ky.) 
244,  96  Am.  Dec.  216,  it  was  held 
that  a  sheriff  livii^  in  city  is  guilty  of 
gross  Diligence  and  disregard  of  of- 
ficial dnty,  where  he  refuses  to  exe- 
cute a  writ  of  arrest  with  proper  dili- 
gence, when  it  is  placed  in  his  bands  at 
an  early  faonr  in  the  evening,  with  the 
request  and  demand  that  he  execute 
it,  and  with  notice  that  the  party 
named  in  the  writ  is  at  a  hotel  and 
will  depart  before  morning.   For  tiie 


Btatnte  authorizes  the  officer  to  break 
into  any  house  or  inclosnre  at  any 
time,  whether  night  or  day,  to  execute 
the  writ,  after  first  giving  proper  no- 
tice of  it,  and  of  his  purpose  to  exe- 
cute it. 

7.  Whitehead  v.  Keyes,  3  Allen 
(Mass.)  495,  81  Am.  Dec.  672.  And 
see  Escape,  Prison  BREAKnra  and 
Rescue,  vol.  10.  p.  597. 

8.  Jordan  v.  Porterfield,  19  G&  139, 
63  Am.  Dee.  301. 

9.  Hildreth  v.  Griffin,  2  Speers'  L. 
(S.  C.)  116,  42  Am.  Dec  362. 

10.  Oystead  v.  Shed,  13  Mass.  620, 
7  Am.  Dec.  172.  See  gmendly,  Ar- 
rest, vol.  2,  p.  477;  Pboobsb,  vol.  21, 
p.  1276  et  seq.  And  see  supra,  par.  16. 

11.  Hawkins  v.  Com.,  14  B.  Kon. 
(Ky.)  395,  61  Am.  Dee.  147  and  note; 
Phillips  V.  Ronald,  3  Bush  (Ey.)  244« 
96  Am.  Dec.  216. 
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47.  Retain  of  Writ;  Custody  of  Prisoner. — To  justify  the  arrest 
and  impriaonment  of  a  person  in  a  civil  ease,  the  officer  making  the 
arrest  must  show  that  he  has  complied  with  the  command  of  the  war^ 
rant,  or  show  some  legal  reason  for  not  doing  so,  the  rule  of  law  in 
civil  suits  requiring  an  officer  attempting  to  justify  undo]-  mesne 
process,  which  is  returnable,  to  show  that  he  has  done  all  that  it  was 
his  duty  to  do,  bdng  equally  f^licable  to  cnminal  process.  An 
omi^ion  in  a  warrant  of  arrest  of  a  command  to  make  a  return  of 
his  doin^  does  not  excuse  the  officer  making  the  arrest  from  making 
a  return,  and  he  is  a  trespasser  if  he  does  not  show  that  he  returned 
the  process.^'  Once  arrested  it  is  the  duty  of  a  sheriff  to  keep  in  cus- 
tody a  prisoner  lawfully  committed  to  him.  The  custody  means 
keeping  him  either  in  actual  confinement  in  jail  or  surrounded  by 
physical  force  siifficient  to  restrain  the  prisoner  from  going  at  ]arge 
or  obtaining  more  liberty  than  the  law  allows.  Where  these  restraints 
are  negligmtly  removed  the  result  may  be  an  escape  with  its  con- 
sequences and  liabilities.^'  Where  a  sheriff  takes  indemnity  from  a 
defendant  in  custody,  and  acknowledges  satisfaction  on  the  execution, 
he  is  liable  to  the  plaintiff  for  the  whole  debt.  An  attorney  at  law 
has  no  authority  to  consent  to  the  discharge  of  a  defendant  taken  in 
execution,  and  his  cotisent  does  not  justify  or  excuse  the  sheriff.^* 

48.  Rescue  and  E8cape.~-At  common  law,  a  ^eriff  is  liable  for  an 
escape,  though  an  armed  mob  break  the  jail  and  effect  a  rescue,  the 
theory  being  that  the  sheriff  has  the  power  of  the  county  at  his  back 
to  aid  him  in  the  execution  of  precepts,  and  tiie  law  supposes  the 
posse  to  be  a  sufficient  defense  against  a  rescue,  and  that  no  force  is 
able  to  resist  successfully  the  sheriff  and  his  posse.^*  But  the  officer 
is  not  under  our  authorities  bound  to  call  for  aid  in  service  of  mesne 
process,  and  is  not  liable  for  an  escape  that  might  have  been  pre- 
vented by  his  calling  for  aid,  if  the  party  arrested  by  him  rescues 
himself  or  is  rescued  by  others.*'  In  general,  the  damages  recover- 
able in  an  action  for  an  escape  on  mesne  process  depend  on  the  extent 
of  the  injury  sustained  in  consequence  of  the  sheriff's  misconduct;  " 
and  so,  if  the  escaping  debtor  was  hopelessly  insolvent,  there  could 
be  no  damage,  and  of  course  only  a  nominal  recovery.**  Under 

12.  TubbsT.  Tukey,  3  Cuah.  (Mass.)  (Mass.)  495,  81  Am.  Dee.  672. 
43S,  50  Am.  Dec.  744.   And  see  As-     17.  Potter  t.  Lansing,  1  Johns.  (N. 


13.  Houpt  V.  State,  100  Ark.  40fl,  Turner,  7  Johns.  (N.  T.)  189,  5  Am. 
140  S.  W.  294,  Ann.  Cas.  1913C  690.  Dee.  254;  Duncan  v.  Klinefelter,  6 
Generally  as  to  the  custody  aud  dis-  Watts  (Pa.)  141,  30  Am.  Dec.  295; 
chaise  of  a  debtor  taken  in  execution,  Blanding  t.  Rogers,  2  Bre^.  (S.  C.) 
see  Executions,  vol.  10,  p.  1390  et  seq.  394,  4  Am.  Dec.  r05. 

14.  Treasurers  v.  McDowell,  1  Hill      18.  Perkins  v.  Giles,  9  Leigh  (Va.) 


Rt:sT,  vol.  2,  p.  462. 


T.)  215,  3  Am.  Dee.  310;  Russell  v. 


(S.  C.)  184,  26  Am.  Dec.  166. 
16.  Note:  91  A.  S.  R.  643. 
16.  Whitehead  v.  Keyes,  3  Allen 


397,  33  Am.  Dec.  249. 
Note:  95  A.  S.  B.  m 
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American  authorities  the  presumption  is  that  the  debtor  lost  the  entire 
debt  by  the  escape,  and  it  is  therefore  the  measure  of  damage;  and 
the  plaintiff  need  not  show  that  the  debtor  was  solvent;  but  in  Eng- 
land, the  insolvency  of  the  debtor  may  give  more  than  mere  nominal 
damages,  the  true  measure  of  damages  being  the  value  of  the  custody 
of  the  debtor  at  the  time  of  his  escape.^*  Where,  however,  the  sheriff 
voluntarily  permits  the  escape  the  insolvency  of  the  defendant  or  his 
inability  to  pay  or  replevy  the  judgment  against  him  does  not  reduce 
the  damages  against  the  oflicer.-^  And  if  the  sheriff  suffers  or  per- 
mits a  prisoner  to  escape,  this,  both  in  common  parlance  and  legal 
intendment,  is  an  escape  with  the  consent  of  the  sheriff.^  In  such  a 
case,  it  has  been  held  his  voluntaiy  rehim,  and  assent  to  custody,  will 
not  prevent  the  liabihty  of  the  sheriff  for  the  escape.''  It  has  also 
been  decided  that  by  opposing  a  defendant's  discharge  from  custody, 
under  the  insolvent  law,  the  creditor  does  not  waive  an  exiijtiug  rignt 
of  action  against  the  sheriff'  for  a  previous  esci^e ;  and  this,  notwith- 
standing the  immediate  return  of  tlie  prisoner.*  The  amount  of  the 
debt  is  not  necessarily,  however,  the  damages  which  a  creditor  sus- 
tains by  the  sheriff's  permitting  a  debtor  in  execution  to  escape;* 
and  where,  coupled  with  an  escape,  the  sheriff  makes  a  false  return, 
the  ci-cditor  might  recover  in  damages  more  than  the  full  amount  of 
his  debt.^  The  distinction  is  sometimes  made  that  where  a  defendant 
is  taken  in  execution,  and  the  sheriti  allows  him  voluntarily  to  escape, 
the  ofiicer  cannot  afterwards  lawfully  retake  or  detain  him,  without 
a  new  authority  from  the  plaintiff',  but  he  can  lawfully  retake  or 
detain  the  prisoner  after  a  negligent  escape.*  If  the  plaintiff,  having 
sufficient  security  from  the  defendant  for  his  debt,  relinquishes  it,  after 
knowledge  of  the  escape,  the  sheriff  in  an  action  against  him  may 
avail  himself  of  this  fact  in  mitigation  of  damages.' 

VII.  Liability  of  Sheriffs'  or  CouaTABUEs'  Sureties 

49.  Basis  of  Liability;  General  Principles. — ^For  negligence  or 
other  official  misconduct  of  sheriffs  or  constables  special  statutory  rem- 
edies are  usually  provided;  and  for  particular  breaches  of  duty,  special 

19.  Note:  05  A.  S.  R.  116,  lir.      vol.  10,  p.  1391. 

20.  Hoagland  v.  State,  22  Ind.  App.  3.  Dash  v.  Kleeck,  7  Johns.  (N.  Y.) 
204,  40  N.  K.  931,  59  N.  £.  336,  72  477,  6  Am.  Dec.  291. 

A  S.  R.  298.  4.  Perkins  v.  Giles,  9  Leigh  (Va.) 

Note:  Ana.  Cas.  1913C  694.  397,  33  Am.  Dee.  249. 

1.  Long  V.  Pahner,  16  Pet.  66,  10  6.  Potter  t.  Lansing,  1  Johns.  (N. 
n.  S.  (L.  ed.)  888;  Odlome  v.  GoUey,  Y.)  216,  3  Am.  Dec.  310. 

2  N.  H.  66,  9  Am.  Dee.  39.  6.  Lansuig  v.  Fleet,  2  Johns.  Gas. 

2.  Lansing  t.  Fleet,  2  Johns.  Gas.  (N.  Y.)  3,  1  Am.  Dee.  142. 

(N.  Y.)  3,  1  Am.  Deo.  142.   And  see     7.  Ruasell  t.  Turner,  7  Jofani  (N. 
Escape,    Pbi^ion     Breaking    and  Y.)  189,  6  Am.  Dee.  26^ 
Rescue,  vol.  10,  p.  597;  Ezbcdtiohs, 
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penalties  are  imposed.  Such  enactments  do  not,  however,  unless  by 
their  express  terms,  supersede  the  common  law  liability  to  which  every 
ministerial  ofHoer  is  subject.^  To  this  general  liabihty  the  officer  ia 
bound  by  virtue  of  his  official  character;  and  he  is  no  further  bound 
by  oflScial  bond  than  he  would  be  without  it.*  In  this  connection  a 
distinction  must  be  made  where  the  i^eriff  is  not  acting  under  direc- 
tion of  the  court  nor  in  pursuance  of  the  statute,  but  serves  in  some 
special  matter  as  an  individual  and  in  pursuance  of  the  terms  of  a 
private  deed.  In  such  a  case  he  is  no  more  acting  in  his  official  ct^ac- 
ity,  nor  liable  as  such,  than  he  would' be  if  he  were  employed  to  assist 
in  any  other  private  business.^** 

50.  Purpose  of  Bond;  Effect  as  to  Liability. — ^As  already  seen  an 
official  bond  should  bind  the  sheriff  no  farther  than  he  would  be 
liable  without  it.  Its  only  object  is  to  secure  the  faithful  performance 
of  official  duty.  And,  therefore,  no  official  act  can  be  considered  a 
breach  of  the  condition  of  the  bond  faithfully  to  execute  the  duties 
of  the  office,  unless  it  would,  without  a  bond,  amount  to  a  breach  of 
official  duty.'^  Generally  speaking,  the  purpose  of  an  official  bond  is 
to  provide  indemnity  against  malfeasance  and  misbehavior  in  public 
office,  the  misuse  of  powers  belonging  to  the  office,  and  the  assump- 
tion, under  guise  of  official  action,  of  powers  not  belonging  to  it.  All 
acts  so  performed,  though  unlawful  or  wrongful,  are  official  acts  witli- 
in  the  meaning  of  an  undertaking  that  an  officer  shall  faithfully  and 
impartially  discharge  the  duties  of  his  office;  and  as  such  may  be 
reasonably  considered  to  have  been  within  the  contemplation  of  the 
sureties  at  the  time  they  entered  into  the  undertaking,  as  constituting 
a  breach  of  its  conditions.**  If  the  officer  is  not  liable,  the  surety 
cannot  be  held,  and  this  is  the  rule  though  the  surety  might  have 
been  sued  as  principal  and  a  recovery  had  against  him  in  that  capac- 
ity, as  where  he  who  was  sued  as  a  surety  on  the  bond  of  a  constable 
was  himself  liable  for  the  act  of  the  constable,  though  the  latter  was 
protected  from  liability  by  a  process  in  his  hands  regular  upon  its 
face.**  On  the  general  question  of  the  liability  of  a  ministerial  officer, 
it  has  been  held  that  a  constable  is  not  liable  for  executing  a  justice's 
judgment  merely  because  it  was  in  excess  of  jurisdiction,  if  the  jus- 
tice was  not  liable.**  The  tendency  of  the  legislation  and  the  deci- 
sions of  the  courts  of  the  different  states  is  to  hold  the  obligors  upon 

8.  Habersham  v.  Sears,  11  Ore.  431,  under  official  bonds. 

6  Pac.  208,  50  Am.  Rep.  481.  12.  State  v.  McDonald,  4  Idaho  468, 

9.  Studebaker  v.  Johnson,  41  Kan.  40  Pac.  312,  95  A.  S.  R.  137;  Lee  v. 
326,  21  Pac.  271,  13  A.  S.  R.  287;  Charmley,  20  N.  D.  570,  129  N.  W. 
Forsvthe  v.  Ellis,  4  J.  J.  Marsh.  (Ky.)  448,  33  L.R.A.(N.S.)  275. 

298,  20  Am.  Dec.  218.  13.  Henline  v.  Reese,  54  Ohio  St. 

10.  Dunham  v.  Hartman,  153  Mo.  599,  44  N.  E.  269,  56  A.  S,  R.  736. 
625,  65  S.  W.  233,  77  A.  S.  R.  741.  14.  Thompson  v.  Jackson,  93  la. 

11.  See  supra,  par.  49,  as  to  liability  376,  61  N.  W.  1004,  27  L.R.A.  92. 
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official  bonds  liable  as  upon  statutory  imdertakings,  and  to  disregard 
objections  purely  technical  in  their  character.^*  Henoe  it  is  gener- 
ally held  that  a  bond  executed  by  a  sheriff  as  public  officer,  not  good 
as  a  statutory  bond,  or  one  defective  because  of  mistakes  tiierein  or 
irregularities  as  to  delivery,  may  be  good  as  a  voluntary  obligation 
upon  which  an  action  can  be  maintained.^*  A  surety  on  a  sheriff's 
official  bond  is  estopped  from  denying  any  fact  recited  therein,  when, 
by  such  denial,  he  seeks  to  avoid  lialulity  in  an  action  between  the 
parties  to  the  bond.'' 

51.  Strict  Coastractlon  of  Sureties'  Obligation.— Following  the 
well  established  rule  applicable  to  officers  generally,  the  liability  of 
the  sureties  on  a  sheriff's  or  constable's  offidal  bond  is  to  be  deter- 
mined by  the  terms  of  the  bond  itself,  and  such  terms  cannot  be 
extended  beyond  the  reasonable  meaning  thereof  construed  with  ref- 
erence to  the  purposes  contemplated  by  the  law  requiring  the  bond.'* 
Such  liability  is  not  to  be  extended  by  implication  or  construction, 
for  it  is,  as  it  is  put,  strictissimi  juris.'*  Hence  it  is  that  sureties  for 
an  officer  are  hable  only  in  the  event  of  his  failure  to  perform  his 
duty ;  **  and  the  obligation  they  assume  refers  only  to  such  liabilities 
as  arise  within  the  fair  intendment  and  meaning  of  the  obligation 
itself.'  It  is  not  an  engagement  for  general  good  behavior  on  his 
part  aside  from  such  official  duty ;  *  neither  is  the  bond  of  a  sheriff 
liable  at  the  suit  of  third  persons  unless  the  officer  is  expressly  bound 
thereto  by  the  duty  of  his  office.  The  reason  for  this  is  that  while 
a  sheriff  owes  a  twofold  duty,  one  to  the  public,  and  one  to  private 
individuals  who  are  concerned  in  the  execution  of  civil  and  quasi 
civil  process,  and  is  liable  upon  his  official  bond  for  a  breach  of  such 

15.  Whitehurst  v.  Hickey,  3  Mart.  40  So.  194,  120  A.  S.  R.  156;  Jeraev 
N.  S.  (La.)  589,  15  Am.  Dec.  167  and  City  v.  Schoppe,  82  N.  J.  L.  697,  82 
note.  AtJ.  913,  39  L.R.A.(N.S.)  577;  Feller 

16.  Stephens  v.  Crawford,  1  Ga.  v.  Gates,  40  Ore.  543,  67  Pac.  416, 
674,  44  Am.  Dee.  680;  Onlick  v.  New,  91  A.  S.  R.  492,  56  L.R.A.  630;  Com. 
14  Ind.  93,  77  Am.  Dec.  49  and  note;  v.  Swope,  45  Pa.  St.  535,  84  Am.  Dec. 
Charlee  v.  Haskins,  11  la.  329,  77  Am.  518. 

Dec.  148;  Whitehurst  v.  Hickey,  3     Note:  91  A.  S.  R.  502. 

Mart.  N.  S.  (La.)  589,  15  Am.  Dec.     And  see  generally,  Principal  and 

167;  Jonea  v.  State,  7  Mo.  81,  37  Am.  StmBTT,  vol.  21,  p.  976  et  seq.;  PuBUO 

Dec.   180;   Goodrum  v.   Carroll,  2  Officers,  vol.  22,  p.  519. 

Humph.   (Tenn.)  490,  37  Am.  Dec.      20.  Jersey  City  v.  Schoppe,  82  N. 

564.  J.  L.  697,  82  AtL  91B,  39.  LJEt.A.(N.S.) 

17.  State  v.  McDonald,  4  Idaho  577. 

468,  40  Pac.  312,  95  A.  S.  R.  137.  Note:  91  A.  S.  B.  508. 

18.  Albie  v.  Jones,  82  Ark.  414,  102  1.  MePhee  v.  United  States  Fidelity, 
S.  W.  222,  12  Ann.  Cas.  433  and  etc.,  Co.,  52  Wash.  154,  100  Pac.  174, 
note;  Jennings  v.  Bobe,  51  Fla.  229.  132  A.  S.  R.  968,  21  L.R.A.(N.S.) 
40  So.  194,  120  A.  S.  R.  156;  PhiUips  535. 

V.  Ronald,  3  Bush  (Ky.)  244,  96  Am.  2.  Com.  v.  Cole,  7  B.  Mob.  \Ky.) 

Dec.  216.  250,  46  Am.  Dec  606. 

19.  Jennings  v.  Bobe,  51  Fla.  229, 
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duty,  the  duty  in  either  event  must  be  direct;  the  cause  of  action  must 
result  to  the  party  injured;  and  it  must  operate  as  a  depri^ition  of  an 
existing  right.'  The  liability  of  the  sureties  on  the  official  bond  of  a 
sheriff  is  limited,  as  a  general  rule,  to  the  amount  of  the  penal^;* 
and  it  cannot  be  extended  so  as  to  include  exemplary  or  punitive  dam- 
ages.* While  the  officer  is  Hable  for  the  full  amount  of  the  damages 
regardless  of  the  amount  of  the  bond,  the  exc^  cannot  be  recovered 
in  an  action  upon  the  bond  against  the  sureties.' 

52.  Liability  as  Affected  by  Time  of  Default — The  general  rule  is 
that  sureties  on  an  official  bond  are  not  answerable  for  defaults  occur- 
ring prior  to  its  execution,  unless  made  so  by  its  terms.*  But  a  bond 
of  a  ^eriff,  which  recites  that  it  is  a  new  official  bond  given  by  order 
of  court  in  lieu  of  the  fint  bond,  renders  the  sureties  thereon  respon- 
sible for  their  principal's  conduct  during  his  entire  term  of  office. 
They  are,  therefore,  answerable  for  his  defaults  committed  prior  to 
the  execution  of  such  bond.^  In  a  case  where  new  bonds  are  not 
required  for  the  relief  of  the  sureties  upon  the  ffiist  bonds,  but  are 
taken  for  the  benefit  of  those  who  may  be  concerned  in  the  proper 
dischai^e  of  the  duties  of  the  office,  and  when  the  office  is  to  continue 
for  more  than  one  year,  and  where  it  was  presumed  that  the  bonds, 
taken  at  first,  might  become  insufficient  from  the  insolvency  of  the 
sureties  or  other  causes,  die  courts,  in  order  to  give  effect  to  the  inten- 
tion of  the  lawmakers,  may  crasider  the  new  bonds  not  as  taking 
the  place  of  tiie  old  ones,  but  as  additional  thereto.*  It  is  the  gener- 
ally accepted  rule  that  a  ^eriff  and  his  sureties  are  liable  on  his  official 
bond  for  a  breach  of  official  duty  occurring  after  the  expiration  of 
his  term  of  office;  and  that  he  and  his  sureties  may  be  sued  after 
he  is  out  of  office.^*  Furthermore,  it  has  been  held  that,  since  execu- 
tion of  process  is  a  duty  covered  by  the  general  nature  of  the  office, 
the  sureties  on  the  bond  of  a  sheriff  or  constable  are  responsible  for  his 

S.  MePfaee  t.  United  States  Fidelity,  10.  Stndebsker  v.  Johnson,  41  Kan. 
etc,  Co.,  o2  Wash.  154,  100  Pac  174,  326.  21  Pac.  271,  13  A.  S.  R.  287; 
132  A.  S.  R.  968,  21  Ii.BJL(N.S.)  Collins  v.  Skillen,  16  Ohio  St  382, 
635.  88  Am.  Dec.  458  and  note;  Coplin  v. 

4.  Hnmpbreys  t.  Leggett,  9  How.  McCalley,  1  Leigh  (Va.)  280,  19  Am. 


6.  Johnson  t.  Williams,  HI  Ky.  Qa.  248,  46  Am.  Deo.  385,  to  the  ef- 

289,  63  S.  W.  760,  98  A.  S.  R.  416,  feet  that  where  the  lawful  custody  of 

64  L.R.A.  220.  an  execution  ended  with  the  qualiflca- 

6.  Albie  v.  Junes,  82  Ark.  414,  102  tton  of  the  officer's  successor,  the  Ho- 
B.  W.  222,  12  Ann.  Cas.  433  and  note,  bility  of  the  securities  could  not  extend 

7.  &ee  generally,  Pubuo  Ovtioebs,  to  any  aet  done  or  omitted  after  that 
vol.  22,  p.  514  et  seq.  time. 

8.  State  V.  Finn,  98  Mo.  522,  11  S.     11-  Dickson  t.  McCartney,  226  Pa. 


9.  Poole  T.  Cox,  31 N.  a  89, 49  Am.  1078,  18  Ann.  Caa.  600,  29  LitX 
ec.  410.  fV.S.)  792. 

968 


297,  13  U.  8.  (L.  ed.)  145. 
Note:  55  L.R.A.  393. 


Dec.  748. 
But  see  McDonald  v.  Bradshaw,  2  ' 


W.  994,  14  A.  8.  R.  654. 


St.  552,  75  AtL  735,  134  A.  S.  R. 
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acts  in  the  execution  of  process  which  a  law  passed  subsequent  to  the 
date  of  the  execution  of  the  bond  authorized  to  be  directed  to  the 
sheriff.^'  But  if  the  sheriff's  bond  is  an  annual  one,  his  sureties  are 
liable  for  his  defaults  during  the  time  only  between  tlie  giving  of 
the  bond  passed  by  them  and  the  execution  of  the  next  year's  bond.** 
And  in  a  case  where  the  duty  of  a  sherifT  elected  to  two  successive 
terms  to  execute  a  writ  of  venditioni  exponas,  issued  during  his  first 
term,  devolves  on  bim  by  his  first  term,  and  where  the  bond  sued  on 
relates  only  to  his  second  term,  it  has  been  held  that  this  does  not 
bind  him  or  his  sureties  for  the  performance  of  that  duty.** 

53.  Officers  de  Facto. — Ordinarily,  the  sureties  of  a  sheriff  de 
facto,  who  voluntarily  bind  themselves  for  the  faithful  performance 
of  his  duties,  cannot  absolve  themselves  from  their  obligation  b^ 
insisting  that  he  was  no  sheriff ;  and  this  is  the  rule  even  though  th* 
election  of  sudi  sheriff  was  void.  They  will  be  held  to  their  under 
taking  till  the  proper  public  authority  has  produced  his  amotioc 
from  the  office  which  he  in  point  of  fact  fills.'*  As  a  corollary  of  this 
rule,  the  ministerial  acts  of  a  sheriff  de  facto,  though  ineligible  to 
the  office,  are  valid ;  *•  and  the  validity  of  such  acts  cannot  be  collat- 
erally called  in  question.*'  Though  a  sheriff  or  constable  be  ineligi- 
ble to  the  office,  and  although  invested  with  the  forms  of  office  and 
his  official  acta  deemed  good  and  valid  as  to  third  persons,  as  if  he 
were  an  officer  de  jure,  he  cannot,  however,  when  put  on  his  own 
defense  justify  under  his  office.*® 

54.  Acts  by  Virtue  of  Office  or  under  Color  of  Office. — ^As  commonly 
defined,  those  acts  are  virtute  officii  which  are  within  the  authority 
of  the  officer,  but  in  doing  which  he  exercises  that  authority  improp- 
erly, or  abuses  the  confidence  which  the  law  reposra  in  him;  while 
acts  done  colore  officii  are  those  which  are  of  such  a  nature  that  the 
office  gives  him  no  authority  to  do  them.''  For  acts  done  by  virtue 
of  his  office  as  thus  defined,  the  sureties  of  sheriffs  are  liable,^*  while 

12.  Note:  91  A.  S.  R.  506.  facto  officers,  see  Public  OmCKRS, 

13.  Heoitt  V.  State,  6  Har.  ft  J.  vol.  22,  p.  600  et  seq. 


14.  Colyer  v.  Higgins,  1  Dav.  (Ky.)  Fidelity,  etc.,  Co.,  X26  Ky.  118,  102  S. 
6,  85  Am.  Dec.  601.  W.  873,  128  A.  S.  R.  274,  U  L.R.A. 

15.  Police  Jury  v.  Haw,  2  La.  41,  (N.S.)  758;  Burrall  v.  Acker,  23 
20  Am.  Dec.  294;  Jones  v.  Scanland,  Wend.  (N.  T.)  606,  35  Am.  Dec. 
6  Humph.  (Tenn.)  195,  44  Am.  Dee,  582;  Lee  v,  Charmley,  20  N.  D.  570, 
300.  Aa  to  deputies  de  facto,  see  129  N.  W.  448,  33  L.R.A.(N.S.)  275; 
infra,  par.  74.  Feller  v.  Gates,  40  Ore.  543,  67  Pae. 

16.  State  V.  Andetaon,  1  N.  J.  L.  416,  91  A.  S.  R.  492,  56  L.R.A.  630; 
318,  1  Am.  Dec.  207.  Greenius  v.  American  Surety  Co.,  92 

17.  Peteisilea  v.  Stone,  U9  Mass.  Wash.  401, 159  Fao.  384,  LJt.A.1917F 
465,  20  Am.  Rep.  335.  1134. 

18.  Pearce  t.  Hawkins,  2  Swan.  Notes:  78  A.  8.  B.  420;  91  A.  S.  R. 
(Tenn.)  87,  58  Am.  Dee.  54.   Oener-  510  et  seq. 

ally  as  to  the  validity  of  acta  of  de     20.  State  v.  Fowlar,  88  Md.  001 
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19.  Growbarger  v.   United  States 
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as  to  ihfflr  liability  for  acts  of  the  principal  done  under  color  of  office, 

80  called,  the  authorities  are  in  conflict,  some  holding  that  the  sure- 
ties are  liable  therefor,^  while  others  lay  down  the  rule  that  they  are 
not  liable.*  In  some  cases  the  liability  of  sureties  is  controlled  by 
statute.*  In  such  case  it  is  sufficient  to  determine  what  acts  are  within 
the  statute.*  The  practical  criterion  of  liability  has  been  said  to  l/C 
whether  the.  act  was  done  or  committed  in  the  course  of  an  attempt 
to  serve  or  execute  ^e  writ  or  process  and  as  a  means  to  that  end. 
While  it  has  been  held  that  the  application  of  this  criterion  will 
exonerate  the  sureties  from  liability  for  an  assault  committed  by  the 
constable  out  of  his  personal  malice,  and  bearing  no  natural  relation 
to  the  service  or  execution  of  the  writ  or  process,  even  though  he  may 
have  acted  under  color  of  office,  in  the  sense  that  he  used  his  office 
as  a  cloak  for  his  personal  malice/  other  authorities  challenge  this 
reasoning  as  being  fundamentally  wrong,  and  hold  the  sureties  an- 
swerable for  the  acts  of  an  officer  vouched  for  by  them,  including 
such  as  those  where  he  uses  his  office  "as  a  cloak  for  his  personal  mal- 
ice," or,  otherwise,  as  a  means  of  oppression.'  Hence,  the  rule  is  that 


42  Atl.  201,  71  A.  S.  R.  452,  42  L.R.A. 
849;  Eeodall  t.  Aleabire,  28  Neb.  707, 
46  K.  W.  167,  26  A.  S.  R.  367;  Bishop 
V.  lIcGtillis,  80  Wis.  576,  50  N.  W.  779, 
27  A.  S.  R.  63. 

Notes:  46  Am.  Dec  510  et  seq.;  51 
LJt.A.  222. 

1.  Qreenberg  v.  People,  225  III.  174, 
80  N.  B.  100,  116  A.  S.  R.  127,  8 
L.R.A.(N.S.)  1223  and  note;  State  v. 
Beckner,  132  Ind.  371,  31  N.  E.  950, 
32  A.  S.  R.  257  and  note;  Charles  v. 
Haskins,  11  la.  329,  77  Am.  Dec.  148; 
Clancy  v.  Kenworthy,  74  la.  740,  35 
N.  W.  427,  7  A.  S.  R.  508;  Johnson  t. 
WiUiams,  lU  Ky.  289,  63  S.  W.  759, 
98  A.  S.  R.  416, 54  L.R.A.  220;  Martin 
V.  Smith,  136  Ey.  804,  125  S.  W.  249, 
29  L.R.A.(N.S.)  463  and  note;  Lowell 
V.  Parker,  10  Mete.  (Mass.)  309,  43 
Am.  Dee.  436  and  note;  Brown  t. 
Weaver,  76  Miss.  7,  23  So.  388,  71 
A.  S.  R.  512,  42  L.R.A.  423;  State  v. 
Cunningham,  107  Mass.  140,  65  So. 
115,  .51  L.R.A.(N.S.)  1179  and  note; 
Greenins  t.  American  Surety  Co..  92 
Wash.  401, 159  Pac.  384,  L.R.A.1917F 
1134. 

Notes:  46  Am.  Dec.  510  et  aeq,:  51 
L.R.A.  322. 

And  see  Public  Ofticbbs,  voL  22, 
pp.  606,  507. 


2.  People  V.  Pacific  Surety  Co.,  60 
Colo.  273,  109  Pac.  961,  Ann.  Cas. 
1912C  677  and  note;  State  v.  Fowler, 
88  Md.  601,  42  Atl.  201,  71  A.  S.  R. 
452,  42  Ij.R.A.  849;  State  v.  Timmons, 
90  Md.  10,  44  Atl.  1003,  78  A.  S.  R. 
417  and  note;  Jersey  City  v.  Schoppe, 
82  N.  J.  L.  697,  82  Atl.  913,  39  L.HJL. 
(N.S.)  577  and  note. 

Notes:  91  A.  S.  R.  5U;  51  L.R.A. 
222. 

And  see  Public  Oyficebs,  vol.  22, 
p.  506. 

5.  Note:  51  L.R.A.  222. 

4.  Bishop  V.  McGillis,  80  Wis.  675, 
50  N.  W.  779,  27  A.  S.  R.  G3. 

6.  Ghreenberg  v.  People,  225  111.  174, 
80  N.  E.  100,  116  A,  S.  R.  127,  8 
L.R.A.(N.S.)  1223. 

Note:  46  Am.  Dee.  512. 

And  see  Cocking?  v.  Wade,  87  Md. 
529,  40  Atl.  104,  40  L.R.A.  628,  to  the 
effect  that  the  malicious  act  of  a 
sheriff  in  aiding  a  mob  to  take  a  pris- 
oner from  a  jail  and  kill  him  does 
not  create  any  liability  of  the  sureties 
on  his  official  bond. 

6.  Clancy  v.  Kenworthv.  74  la. 
740,  35  N.  W.  427,  7  A.  S.  R.  508; 
State  V.  Fowler,  88  Md.  601,  42  Atl. 
201,  71  A.  S.  R.  462,  42  L.R.A.  849; 
Lee  T.  Charmley,  20  N.  D.  570, 129  N. 
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a  sheriff  and  hia  suretieB  are  liaUe  on  the  official  bond  of  such  an 
offioer  for  torts  committed  by  him  under  color  of  his  official  right,' 
or  for  trespasses  generally,  as,  for  example,  in  seizing  property  not 
subject  to  his  process,^  or  committed  in  the  breaking  open  of  an  outer 
door  or  window  in  attempting  to  execute  civil  process.'  The  distine* 
tion  is  sometimes  made  that  the  sureties  upon  the  official  bond  of  an 
officer  are  liable  for  a  mistake  of  fact  made  by  the  office  in  attempt- 
ing to  discharge  a  duty  which  he  is  called  upon  to  perform  by  vir- 
tue of  his  office,  but  are  not  liable  for  a  mistake  of  law,  by  reason  of 
which  he  assumed  to  act  as  an  officer,  when  the  undisputed  facts  show 
tiiat  he  was  not  called  upon  to  act  in  his  officual  capacity.^**  However, 
for  wrongful  acta  and  conduct  generally,  the  officer  himself  is  liable.** 
And  it  has  been  held  that  for  an  officer's  trespass  in  seizing  property 
not  subject  to  process  the  claimant  may  proceed  not  only  against  the 
sureties  on  the  officer's  official  bond  but  also  against  the  obligors  on 
a  bond  of  indemnity  given  in  the  proceeding.**  In  a  ease  involving 
a  question  as  to  the  allowance  of  punitive  damages,  it  has  been  held 
that  a  surety  on  the  bond  of  a  marshal  is  not  liable  for  such  dam- 
^es  allowed  by  statute  against  one  killing  another  with  firearms  in 
case  tbe  marshal  commits  sach  act.*' 

55.  Damages  for  Neglect  or  Failure  to  Levy. — Where  an  officer 
charged  with  the  duty  of  levying  process  fails  or  refuses  to  do  so, 
such  failure,  being  an  omission  amounting  to  a  breach  of  his  (^cial 
bond,  renders  his  bondsmen  liable  for  the  resultant  damage.**  The 
plaintiff  in  a  suit  against  the  sureties  of  a  sheriff  must,  however,  show 
damage  sustained  by  him  through  the  sheriff's  neglect  or  failmre  in 
the  performance  of  his  duty."  The  measure  of  the  damages  recovei^ 
able  by  an  action  on  the  sheriff's  official  bond,  in  &e  absence  of  stat- 

W.  448,  33  L.R.A.(N.S.)  275  and  void  process. 

note  9.  Palmer  v.  King,  41  App:  Cas. 

Notes:  91  A  S.  R.  534;  21  L.RA.  (D.  C.)  419,  Ann.  Cas.  1915C  1139 

741.  and  note,  L.R.A.1916D  278  and  note; 

And  see  authorities  cited  in  notes  State  v.  Beckno*,  132  Ind.  371,  31  N. 

to  following  text.  E.  950,  32  A.  S.  R.  257  and  note. 

7.  Charles  v.  HaskinH,  11  la.  329,  10.  Fish  v.  Nethercutt,  14  Wash. 
77  Am.  Dec.  148;  Greenberg  v.  People,  582,  45  Pae.  44,  53  A.  S.  R.  892. 

225  111.  174,  80  N.  E.  100,  116  A.  S.  11.  People  v.  Pacific  Surety  Co.,  60 

R.  127,  8  L.R.A.(N.S.)  1223;  Clancy  Colo.  273,  109  Pac.  9G1,  Ann.  Cas. 

V.  Kenworthy,  74  la.  740,  35  N.  W.  1912C  577  and  note. 

427,  7  A.  S.  R.  508;  LoweU  v.  Par-  12.  Martin  v.  Buflaloe,  128  N.  C. 

ker,  10  Mete.  (Mass.)  309,  48  Am.  305,  38  S.  E.  902,  83  A.  S.  R.  679. 

Dee.  436:  HoUimas  v.  Carroll,  27  T«.  13.  Growbarger   v.   United  States 

23,  84  Am.  Dec  606.  Fidelity,  etc.,  Co.,  126  Ky.  118,  102 

8.  Martin  v.  Buffaloe,  128  N.  C.  305,  S.  W.  873,  128  A.  S.  R  274,  11 
38  S.  E.  902,  83  A.  S.  R.  679.    See  L.R.A.(N.S.)  758. 

infra,  par.  59,  for  discussion  of  the  14.  See  infra,  par.  61. 

mle  gteenlly  in  reference  to  acts  15.  Com.  v.  McCoy,  8  Watts  (Pa.) 

undertakan  withoat  process,  or  under  153,  34  Am.  Dec.  445. 
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utea  affixing  penalties,  for  neglect  of  duty  in  failing  to  levy  an  attach- 
ment, execution,  or  other  process,  is  the  actual  loss  or  injury  sustained 
by  the  creditor  in  consequence  of  that  failure.  If  the  whole  debt  is 
lost,  then  the  amount  Ic^t  is  the  injury.  If  the  whole  debt  is  not 
wholly  lost,  then  only  damages  to  the  extent  of  the  injury  are  to  be 
allowed,  and  this  is  for  the  jury  to  determine  upon  the  evidence.** 
A  sheriff  and  his  sureties  are  at  all  events  liable  for  nominal  damages 
for  a  refusal  by  the  sheriff  to  execute  a  writ  of  arrest  with  reasonable 
and  proper  diligence,  and  if  such  reasonable  discharge  of  his  duty 
would  have  secured  the  plaintiff's  debt  or  any  part  of  it,  the  damages 
should  be  increased  to  that  extent.  The  measure  of  dama^  in  such 
case  is  the  probable  loss  sustained  by  the  plaintiff.*' 

56.  Failure  to  Make  Return  Generally;  Measure  of  Damages  under 
Bond. — Inasmuch  as  the  due  return  of  process  is  a  part  of  an  officer's 
duty,  a  failure  to  make  return  of  execution  or  other  process  on  the 
day  fixed  as  the  return  day  is  according  to  the  general  rule  a  breach 
of  the  official  bond  of  a  sheriff  or  constable.**  At  common  law  a 
sheriff  was  not  liable  for  nonreturn  of  process,  the  remedy  being  by 
rule  or  attachment.  But  in  this  country  the  rule  is  adopted,  ordina- 
rily by  statute,  that  a  sheriff  is  liable  for  neglect  of  duty,  by  an  action, 
or  he  is  subject  to  a  summary  remedy  by  motion.*'  Independent  of 
statutory  provisions,  however,  the  right  of  a  plaintiff  to  maintain  an 
action  against  an  officer  and  his  sureties  for  a  failure  to  make  a  return 
has  been  generally  conceded.^  In  a  suit  on  a  sheriff's  bond  for  fail- 
ure to  execute  or  return  final  process,  the  presumption  is  that  the 
plaintiff  has  been  damaged  to  an  amount  equal  to  the  execution ;  and 
the  burden  is  upon  the  defendants  to  mitigate  the  damages,  or  show 
that  the  plaintiff  was  not  injured  by  the  breach  of  official  duty.  In 
this  the  rule  differs  from  that  in  a  suit  for  damages  for  failing  to 
execute  an  attachment  or  other  mesne  process,  where  there  is  no  such 
presumption,  and  the  burden  is  upon  the  plaintiff,  who  must  allege 
and  prove  actual  damages  in  order  to  recover  on  the  bond.*  In  sev- 
eral of  the  states  the  amount  of  an  officer's  liability  for  not  returning 
executions  is  fixed  by  statute;  and  the  insolvency  of  the  defendant 

16.  People  V.  Palmer,  46  III.  398,  95  686,  126  A.  S.  R.  963. 
Am.  Dec.  418  and  note.  Note:  91  A.  S.  R.  644. 

17.  Phillips  T.  Ronald,  8  Bush  (Ky.)  Oenerally  as  to  the  duty  of  an  of- 
244,  96  Am.  Dec.  216.  fleer  to  make  proper  return,  see  Levy 

18.  Beck,  etc..  Hardware  Co.  v.  asd  Sbizurb,  vol.  17,  p.  219  et  seq.; 
Knight,  121  Ga.  287,  48  S.  E.  930,  Process,  vol.  21,  p.  1316  ct  seq. 

2  Ann.  Cas.  9,  3  L.R.A.(N.S.)  420  19.  Note:  3  Ii.R.A,(N.S.)  420. 

and  note;  Johnston  v.  Governor,  2  20.  Note:  26  Am.  Dec.  569,  573. 

Bibb  (Kv.)    186,  4  Am.  Dec.  694;  1.  Beck,   etc,   Hardware   Co.  v. 

Sloan  V.  Case,  10  Wend.  (N.  Y.)  370,  Knigbt,  121  Ga.  287,  48  S.  E.  930,  2 

25  Am.  Dec.  569  and  note;  Phillips  Ann.  Cas.  9,  3  L.RA.(N.S.)  420  and 

V.  Eggert,  133  Wis.  318,  113  N.  W.  note. 
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does  not  mitigate  the  damages.'  According  to  the  rule  followed  by 
some  courts  in  an  action  on  a  shmff's  bond  for  failure  to  return  a 

venditioni  exponas  the  value  of  the  property  which  ought  to  have 
been  exposed  for  sale  is  the  extent  to  which  the  sheriff  is  liable  in 
damages,  and  the  amount  of  the  execution  is  not  the  sole  criterion.* 
In  an  action  against  a  sheriff  and  his  sureties  for  permitting  attached 
property  to  be  taken  from  his  custody,  his  return  upon  the  writ  of 
attachment  positively  stating  that  the  property  belonged  to  tiie  de- 
fendants named  in  the  writ  has  been  held  to  be  an  admission  of  a 
fact  against  his  interest,  made  in  the  course  of  bis  official  business, 
and  is  prima  fade  evidence  of  such  factj  both  against  him  and  his 
sureties.* 

57.  Failure  to  Pay  over  Honey  Taken  on  Ezecntion;  Surplus 

Uoueys. — sheriff  or  constable  is  Uable  on  his  official  bond  for  his 
failure  to  pay  over  to  the  person  entitled  money  received  by  him  on 
valid  process,  or  which  he  was  by  law  required  to  receive.  This  t^plies 
not  only  to  the  payment  of  money  due  attachment  or  execution  cred- 
itors, but  is  equally  applicable  to  moneys  received  as  fees  of  oth^r 
officers,  and  which  he  was  by  law  bound  to  collect.'  It  is  the  duty  of 
an  officer  to  repay  to  the  defendant  a  surplus  of  money  remaining  in 
the  officer's  hands  after  satisfying  an  execution  and  his  sureties  are 
liable  therefor.*  The  sureties  are  liable  for  money  from  a  sale  after 
the  return  day  of  an  execution  where  the  levy  was  made  while  the 
execution  was  in  full  force,  and  by  virtue  of  which  the  officer  had  the 
property  in  possession ;  ^  so  the  sureties  of  an  officer  receiving  redemp- 
tion money  after  his  term  has  expired  upon  land  previoosly  sold  by 
him  are  liable  therefor.*  A  sheriff  and  his  sureties  are  liable  for  all 
money  he  may  return  as  received  from  a  sale,  though  it  may  exceed  the 
amount  that  ihe  purchaser  was  required  by  the  terms  of  the  sale  to  pay 
in  cash.*  Where,  however,  levy  is  made  after  a  return  day,  there  are: 
decisions  to  the  effect  tbat  money  received  subsequent  thereto  is  not. 
received  in  an  official  capacity,  and  for  its  misappropriation  the  bonds- 
men of  the  officer  are  not  liable.***  As  to  the  proceeds  of  a  trespass,  the 
rule  is  that  these  stand  on  no  different  ground  from  the  trespass  itself, 
so  far  as  the  liability  of  the  sureties  is  concerned,^'  and  an  officer  who 
collects  mon^  under  an  invalid  process  must,  as  a  rule,  pay  it  over; 

8.  Note:  25  Am.  Dee.  573:  19  Ala.  29,  54  Am.  Dec.  186. 

3.  Johnston  v.  Governor,  2  Bibb     8.  Elkin  v.  People,  3  Seem.  (Bl.) 
(Ky.)  186,  4  Am.  Dec.  694.  207,  36  Am.  Dec.  541. 

4.  Phillips  v.  £g{?ert,  145  Wis.  43,  9.  Collins  v.  Skillen,  16  Ohio  St 
129  N.  W.  654,  126  A.  S.  B.  963.     382,  88  Am.  Dec.  468. 

5.  Note:  91  A.  S.  R.  647.  10.  Chapman  v.  Cowlea,  41  Ala.  103, 

6.  Note:  46  Am.  Dee.  612.  91  Am.  Dec  608. 

X  Evans  v.  Qovemor,  18  Ala.  659,     Note:  91  A.  S.  R.  546. 
54  Am.  Dee.  172;  Dennis  t.  Chapman,     11.  Note:  81  A.  S.  R.  545. 
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and  his  securities  are  res{>onsibIe  for  its  misapplication.^'  It  is  obvi- 
ous, however,  that  under  the  rule  that  a  levy  or  sale  made  by  an  officer 
without  legal  process  of  any  kind  in  his  hands  is  a  personal  trespass, 
and  not  an  act  for  which  his  bond  is  answerable,  his  sureties  would 
not  be  responsible  for  his  misappropriation  of  the  proceeds  of  such 
levy  or  sale.**  The  measure  of  damages  in  an  action  against  a  sher- 
iff upon  his  bond  for  failure  or  refusal  to  pay  over  money  collected 
on  execution  is  the  amount  so  collected  and  not  paid  over,  with  inter- 
est from  tame  of  demand  of  payment.*^  In  a  few  jurisdictions  the 
official  bond  of  a  ^eriff  or  constable  is  by  statute  extended  to  cover 
the  collection  of  and  accounting  for  claims  placed  in  bis  hands  to 
collect  These  statutes  do  not  ordinarily  make  it  the  duty  of  the 
sheriff  to  receive  all  claims  offered  him  for  collection,  but  simply 
extend  the  operation  of  the  bond  to  the  diligent  collection  and  faith- 
ful accounting  for  such  as  he  may  assume  to  collect.'*  Where,  how- 
ever, money  or  other  property  is  received  by  a  sheriff  under  a  private 
arrangement  with  the  judgment  debtor  as  to  its  disposition,  it  is  not 
received  by  him  as  an  officer,  but  as  an  agent  of  the  debtor,  and  his 
sureties  are  in  no  way  answerable  for  hia  defaults  of  the  money  or 
property.**  On  a  question  of  evidence  in  cases  of  this  charact^,  it 
has  been  held  that  the  admission  of  a  constable  made  after  he  went 
out  of  office,  and  when  he  was  not  in  the  performance  of  tmy  duty 
growing  out  of  his  office'and  connected  with  the  particular  transac- 
tion, is  not  evidence  to  charge  his  sureties." 

58.  Seizure  of  Property  of  Stranger  to  Writ. — An  irreconcilable 
conflict  exists  among  the  authorities  as  to  the  liability  of  the  sureties 
on  an  official  bond,  where  the  principal  obligor  without  excuse  levies 
on  the  property  of  a  stranger  to  the  writ.*®  In  most  of  the  cases  the 
sureties  are  held  to  be  liable,  this  liability  being  placed  upon  the 
ground  that  a  levy  against  the  goods  of  a  person  other  than  the 
one  named  in  the  writ  is  an  act  colore  officii,  and  is,  therefore,  under 
one  theory  an  act  rendering  the  sureties  Hable.  In  those  statts,  how- 
ever, in  which  acts  merely  colore  officii  are  deemed  unofficial  acts  for 
which  the  siireties  are  not  answerable,  a  levy  of  the  character  now 
under  consideration  is  regarded  as  an  act  done  virtute  officii,  or  as 
forming  a  class  by  itself.  But  whatever  l^e  differences  as  to  the 
true  reason  for  the  rule,  the  rule  itself  is  strongly  supported  by  the 

12.  Rollins  V.  State,  13  Mo.  437,  53     16.  ^raUams  v.  ^Oiamaon,  28 
Am.  Dec.  151.    See  generally,  infra,  C.  281, 45  Am.  Dec. 

par.  93.  Note:  91  A.  S.  R.  645. 

13.  Note:  91  A.  S.  R.  645.  As  to  16.  Notes:  46  Am.  Dee.  612;  91  A. 
liability  for  trespass  generally,  see  S.  B.  548. 

supra,  par.  40  et  seq.  17.  Dennis  v.  Chapman,  19  Ala.  29, 

14.  De  La  Oaiza  v.  Booth,  28  Tex.  64  Am.  Dec.  186. 

478,  91  Am.  Deo.  328.  18.  Note:  91  A.  S.  R.  637  et  seq. 
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autiborities.i?  If  property  is  wrongfully  taken  by  an  officer,  but  not 
under  such  circumstances  as  to  support  the  pr^iumption  of  malice  or  a 
desire  to  oppress  on  his  part,  the  value  of  the  property  when  taken,  or 
at  such  time  as  the  plaintiff  may  elect  between  the  time  of  taking  and 
the  bringing  of  the  action,  with  interest  thereon,  is  the  measure  there- 
of. In  such  a  case,  in  the  absence  of  any  allegation  in  the  complaint 
that  the  taking  was  with  unnecessary  violence,  or  that  t^ere  was  any 
intent  to  harass  or  oppress  the  plaintiff,  exemplary  damages  cannot  be 
awarded.*" 

59.  Acts  Done  without  Process,  or  under  Void  or  Irregular  Proc- 
ess.— Where  the  rule,  is  that  the  Uability  of  the  sureties  of  a  sheriff 
or  constable  covers  only  such  acts  as  are  official  in  their  nature,  the 
question  often  arises  as  to  whethw  or  not  such  soteties  are  responsible 
for  the  acts  of  their  principal,  done  without  process,  or  under  defec- 
tive process,  or  in  excess  of  the  authority  conferred  by  the  process 
held.  Many  of  the  authorities  adopt  the  rule  that  a  levy  or  sale  by 
a  sheriff  or  constable  made  without  process  is  a  personal  trespass,  and, 
as  such,  an  act  for  which  his  sureties  are  in  no  way  answerable,' 
unless  the  creditor  has  made  the  officer  his  agent  to  receive  the  money 
without  process;  *  and,  conformably  to  this  rule,  sureties  are  not  lia- 
ble for  tiie  seizure  of  property,  under  an  execution  or  other  process 
void  on  its  face,*  or  for  seizures  imder  writs,  although  regular  upon 
their  face,  against  other  parties.*  But  according  to  many  of  the 
cases  it  is  clear  that  the  authority  of  an  officer  to  do  a  particular  act 
is  not  the  proper  criterion  of  his  liability,  for  the  very  simple  reason 
that  the  basis  of  liability  in  every  instance  is  want  of  authority, 
whether  exercised  under  process  or  not;  and  so  it  is  held  to  be  rather 
incongruous  that  the  rule  should  be  relaxed  in  so  far  aa  the  liability 
of  an  officer's  sureties  are  concerned,  where  the  officer  goes  to  the 
extoeme  of  acting  in  an  apparently  official  capacity  without  any  proc- 
ess whatever.  The  test  should  be:  Would  he  have  acted  in  the  par- 
ticular instance  if  he  were  not  clothed  with  his  official  character,  or 
would  he  have  so  acted  if  he  were  not  an  officer?  If  he  assumed  to 
act  as  an  officer — whether  under  valid  or  void  process,  or  under  no 
process  whatever — the  bondsmen  should  be  held,  as  he  is  held,  for 
they  are  the  sponsors  of  his  integrity  as  an  officer  while  acting  as 

19.  Charles  v.  Haakina,  11  la.  329,  man  v.  Carroll,  27  Tex.  23,  84  Am. 
77  Am.  Dee.  148;  Hotliman  v.  Carroll,  Dec.  606. 

27  Tex.  23,  84  Am.  Dec.  606;  Fish      Note:  91  A.  S.  R.  532  et  seq. 
v.  Nethercutt,  14  Wash.  582,  45  Pac.     2.  Williams  v.  Williamson,  28  N.  C. 


20.  Fish  V.  Nethercutt,  14  Wash.  Atl.  1003.  78  A.  S.  B.  417  and  nota 
582,  45  Pae.  44,  63  A.  S.  R.  802  and  Note:  91  A.  S.  R.  536  (citing  an- 
note.  thorities  aJso  to  the  opposite  rule). 

1.  Com.  V.  Cole.  7  B.  Mon.  (Ky.)  4.  Albie  v.  Jones,  82  Ark.  414,  102 
250,  46  Am.  Dee.  506  and  note;  HoUi-  S.  W.  222,  12  Ann.  Cas.  433. 
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44,  53  A.  S.  R.  892  and  note. 
Note:  91  A.  S.  R.  539. 


281,  45  Am.  Dec.  494. 
3.  State  T.  Timmons,  90  Md.  10,  44 
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such.  They  should  not  be  absolved  from  liability  for  reasona  which 
if  carried  to  their  logical  extreme  would  make  them  responsible  only 
for  legal  or  authorized  acts  (where  of  course  there  is  no  liability) 
and  excuse  them  from  liability  where  acts  are  in  excess  of  or  apart 
from  his  authority — the  veiy  acts  which  they  are  supposed  to  assure 
against  and  which  constitute  the  only  logical  contingency  for  enter- 
ing upon  their  obligation  as  sureties.  Under  such  a  test  as  this,  it 
is  clear  that  the  distinctions  drawn  out  at  interminable  length  in 
the  authorities  as  between  acts  virtute  ofhcii  and  acts  colore  officii 
would  be  deemed  of  little  if  any  use  in  practice  inasmnch  as,  from 
their  very  nature,  they  are  mere  argumentations  in  a  circle.  Hence 
the  opposite  rule  prevails  in  many  jurisdictions."  Where  a  warrant 
is  not  void,  but  merely  irregular  in  some  particular,  money  received 
on  it  is  held  to  be  received  in  an  official  capacity,  and  for  a  misappro- 
priation of  it,  the  sureties  of  the  officers  are  liable.*  The  same  gen- 
eral considerations  apply  to  civil  arrests.  Hence  the  rule,  on  the  one 
hand,  that  for  an  arrest  without  warrant  the  officer  acts  outside  of 
his  official  capacity,  and  commits  a  personal  trespass  for  which  his 
sureti^  are  not  answerable ;  and,  on  the  other,  the  rule  declaring  for 
the  liability  of  sureties  in  such  cases.' 

60.  Assaults  and  Personal  Injuries  Inflicted  by  Officer;  Hob  Vio- 
lence.— On  the  general  theory  that  sureties  are  not  needed  on  a  sher- 
iff's bond  if  they  are  only  to  be  held  when  the  acts  are  legal,  and 
because  they  vouch  for  the  officer's  acts,  and  bind  themselves  to  make 
good  any  damage  he  may  cause  to  anyone  while  acting  under  color 
of  his  office,  the  rule  is  that  the  unjustifiable  killing,  by  an  officer, 
of  a  person  whom  he  has  arrested  is  within  the  provision  of  his  bond 
by  which  the  surety  undertakes  that  he  shall  well  and  truly  discharge 
all  the  duties  of  his  office.®  And  a  sheriff  and  the  sureties  on  his 
official  bond  are  liable  in  a  civil  action  for  damages  arising  from,  the 
intentional  or  negligent  shooting  of  a  misdemeanant  who  flees  to 
avoid  arrest,  although  the  officer  merely  fires  his  pistol  in  his  direction 
to  cause  him  to  hfdt.*  The  law  which  gives  an  officer  the  right  to 
kill  an  escaping  felon  requires  him  to  know  that  he  is  the  felon,  not 
an  innocent  person,  whose  Ufe  he  is  attempting  to  take.  Hence,  if 
a  sheriff's  deputies  attempt  to  arrest  an  innocent  person,  erroneously 
supposing  him  to  be  a  felon  whom  they  have  been  sent  to  apprehend, 

6.  Note:  91  A.  S.  R.  533.    See  536,  546. 

Clancy  v.  Kenworthy,  74  la.  740,  35  7.  Note:  91  A.  S.  R.  533,  538. 

N.  W.  427,  7  A.  S.  R.  508,  for  reason-  8.  Growbai^    v.    United  States 

ing  along  this  line.    For  a  discussion  Fidelity,  etc.,  Co.,  126  Ky.  118,  102  S. 

as  to  acts  under  virtue  of  ofSce  and  W.  873, 11  L.R.A.(N.S.)  758  and  note, 

acts  under  color  of  office,  see  supra,  9.  Brown  v.  Weaver,  76  Miaa.  7, 

par.  54.  23  So.  388,  42  L.R.A.  423,  71  A.  S.  R. 

6.  Com.  V.  O'CuU,  7  J.  J.  Marsh.  512  and  note;  State  v.  Cunningluun, 


(Ky.)  149,  23  Am.  Dec.  393. 
Notes:  46  Am.  Dee.  512;  91  A.  S.  R. 


107  Miss.  140,  65  So.  llfi,  51  LJUA. 
(N.S.)  1179  and  note. 
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and  kill  him  as  he  tries  to  escape,  the  ^eriff  and  his  sureties  are  lia* 
ble  therefor.'®  So,  too,  the  sureties  on  a  marshal's  bond  are  liable  for 
his  act  in  footing  a  bystander  whom  he  believes  iutenda  to  inter- 
fere in  an  arrest  which  he  is  attempting  to  make.''  And,  following 
the  same  general  principle,  the  sureties  on  a  constable's  bond  are  lia- 
ble for  an  assault  by  him  upon  the  wife  of  an  execution  debtor,  made 
when  she  attempts  to  view  property  which  he  has  seized  and  is  pro- 
ceeding to  remove  under  the  execution,  to  aid  her  husband  in  making 
a  schedule  of  the  property  for  the  purpose  of  claiming  an  exemption, 
tho  assault  being  made  for  the  purpose  of  preventing  the  making  of 
the  schedule.**  Although  a  peace  officer  can  lawfully  arrest  without 
a  warrant  when  he  has  i%asonabIe  grounds  for  believing  that  the 
person  arrested  has  committed  a  felony,  it  is  a  well  established  rule 
liiat  if  the  person  arrested  proves  not  to  be  the  felon,  and  the  officer 
did  not  act  in  good  faith  and  on  reasonable  grounds  of  suspicion,  he 
is  personally  liable  therefor;  '•  with  respect  to  the  liability  of  the 
sureties  on  his  official  bond,  however,  there  has  been  some  conflict  of 
opinion,  due  in  part  to  differences  in  the  phraseology  of  the  bonds 
under  construction,  and  also  to  the  conflicting  views  obtaining  in  the 
different  jurisdictions  respecting  the  liability  of  bondsmen  for  acta 
done  colore  officii ;  '*  Irat  the  weight  of  auUiority  seems  to  support 
the  rule  that  the  bondsmen  are  equally  liable  with  the  officer.'*  Where 
an  officer,  such  aa  a  jailer,  is  without  authority  to  make  an  arrest 
in  his  official  capacity,  his  bondsmen,  of  course,  are  not  liable.'*  On 
the  question  as  to  the  liability  of  bondsmen  for  a  neglect  or  refusal 
to  preserve  the  pubUc  peace,  in  consequence  of  which  the  plaintiff 
suffered  great  wrong  and  injury  from  the  unlawful  violence  of  a 
mob,  the  authorities  are  in  conflict.  One  rule  is  that  an  action  against 
the  bondsmen  is  not  maintainable."  Other  courts  take  the  view  that 
a  sheriff  and  the  sureties  on  his  bond  are  liable  if  through  his  neg- 
ligence a  prisoner  falls  a  victim  to  mob  violence.'^   And  under  a 

10.  Jrfmaon  v.  Williams,  Ul  Ky.  740,  35  N.  W.  427,  7  A.  S.  B.  508; 
289,  63  S.  W.  759,  98  A.  S.  H,  416,  Lee  v.  Charmley,  20  N.  D.  570,  129 
64  Ii.B.A  220.  And  see  Absebt,  toI.  N.  W.  448,  33  L.R.A.(N.S.)  275  and 
2f  p.  471  et  seq.  note ;  Greenius  v,  American  Sor^  Co.f 

11.  Johnson  t.  Williams,  111  Ky.  92  Wash.  401,  150  Pac  384,  Li.R.A 
289,  63  S.  W.  759,  98  A.  S.  R.  416,  1917P  1134. 

54  L.R.A.  220;  Hartin  v.  Smith,  136     Note:  51  L.R.A.  222. 

Ky.  804,  126  8.  W.  240,  29  L.R.A     16.  Maiqnis  v.  WiUard,  12  Wash. 

(N.S.)  463.  528,  41  Pac.  889,  50  A.  S.  R.  906. 

12.  Greenbeig  v.  People,  225  IlL  17.  Sonth  v.  Maryland,  18  How. 
174,  80  N.  E.  100,  116  A.  S.  R.  127,  396,  16  U.  S.  (L.  ed.)  433;  State  v. 
(N.S.)  1179  and  note.    .  Wade,  87  Md.  629,  40  AtL  104,  40 

15.  See  Akbbst,  vol.  2,  p.  490;  L.RA.  628. 

FiLSB  Ihprisokueht,  -toI.  U,  p.  800  18.  Ex  parte  Jenkins,  25  Ind.  App. 
et  seq.  532,  58  N.  E.  660,  81  A  S.  B.  114. 

14.  See  snpra,  par.  64.  Note:  «1  A  S.  B.  542. 

16.  Claaey  v.  KenworOiy,  74  la. 
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Statute  giving  the  personal  representatives  of  a  person  killed  by  the 
wrongful  act  or  omission  of  another  a  right  of  action,  it  has  been  held 
that  damages  may  be  recovered  from  a  sheriff  on  his  official  bond  for 
permitting  and  assisting  a  mob  to  hang  a  prisoner  who  has  been  in 
his  custody  as  keeper  oT  the  jail.*' 

61.  Specific  Acts  for  Which  Sureties  Held  Liable. — Neglect  or  fail- 
ure to  execute  regular  legal  process  according  to  its  exigency  is  an 
official  default  for  which  the  sureties  of  a  sheriff  or  constable  are  lia- 
ble; *°  and  ihia  is  the  rule  as  to  official  nonfeasances  and  misfeasances 
generally.'  Where  a  sheriff  or  constable  has  taken  property  into  his 
custody  under  attachment  or  other  process,  it  is  his  duty  to  hold  it 
until  by  the  order  of  a  court  of  competent  jurisdiction  or  in  some 
other  legal  manner  the  levy  is  released,  and  then  it  becomes  his  duty 
to  deliver  the  property  to  Uie  rightful  ownw.  If  he  prematurely 
releases  the  property,  he  is  guilty  of  a  default  in  his  official  capacity 
and  his  sureties  are  liable.'  For  a  sheriff's  act  in  making  a  false 
return  to  the  effect  that  service  of  summons  had  been  made  on  the 
plaintiff,  who  was  at  Uie  time  the  defendant  in  an  action  on  a  promis- 
sory note,  as  a  consequence  of  which  false  return  judgment  was  taken 
against  bim,  it  was  hold  that  the  action  was  maintainable  on  the  offi- 
cer's bond  only  on  a  showing  of  damage  to  the  plaintiff.  Where  it  ap- 
peared that  he  had  no  defense  to  the  former  action  no  damage  was 
shown.'  As  has  been  pointed  out,  the  rule  prevails  in  many  jurisdic- 
tions that  the  illegal  and  oppressive  levy  of  an  execution  upon  prop- 
erty subject  thereto  by  a  sheriff  is  an  official  act  for  which  his  sureties 
are  liable.*  The  sureties  on  an  official  bond  axe  liable  where  the  officer 
acts  in  the  line  of  his  duty,  but  in  excess  of  his  authority ; '  or  where 
he  commits  a  trespass  in  seizing  or  selling  property  exempt  from  execu- 
tion ;  •  or,  according  to  the  general  rule,  where  he  seizes  the  goods  of 
one  person  under  process  against  another.^    The  authorities  almost 

19.  Note:  19  Ann.  Cas.  889.  A.  S.  R.  532. 

20.  Mathis  v.  Carpenter,  96  Ala.  2.  Note:  91  A.  S.  B.  543.  Ooner- 
156,  10  So.  341,  36  A.  S.  R.  187;  ally  as  to  the  necessity  for  continued 
Com.  V.  Cole,  7  B.  Mon.  (Ky.)  250,  possession  of  goods  by  tlie  levying 
'46  Am.  Dec.  506  and  note.  officer  or  his  agent,  Bee  Lrarr  and 

Note:  91  A.  S.  R.  531.  Seizure,  yoI.  17,  p.  234  et  seq. 

1.  Elrod  T.  Hamner,  120  Ala.  463,     8.  Note:  91  A.  8.  R.  545. 
24  So.  882,  74  A.  S.  R.  43;  CollinB  v.      4.  See  infra,  par.  83. 
State,  3  Ind.  App.  542,  30  N.  E.  12,     5.  State  t.  Beckener,  132  Ind.  371, 
50  A.  S.  R.  298;  Ex  parte  Jenkins,  31  N.  E.  950,  32  A.  S.  R,  267. 
26  Ind.  App.  532,  58  N.  E.  560,  81     Note:  91  A.  S.  R.  64L 
A.  S.  R.  114;  Garrett  v.  Hamblin,  11     6.  State  v.  Moon,  19  Mo.  369,  61 
Smedes  &  M.  (Miss.)  219,  49  Am.  Dec  Am.  Dec.  563. 

53;  State  v.  Koberts,  12  N.  J.  L.  114,     Notes:  75  Am.  Deo.  648}  91  A.  8. 
21  Am.  Dec.  62;  Com.  t.  Swope,  45  B.  537. 
Pa.  St.  536,  84  Am.  Dee.  518.  7.  See  mpra,  par.  68. 

Notes:  46  Am.  Dee.  610  et  aeq.;  91 
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uniformly  hold  that  if  in  endeavoring  to  effect  the  arrest  of  one  person 
an  officer,  acting  under  a  writ,  mistakes  another  for  the  person  wanted, 
and  arrests  him,  or  in  the  attempt  to  make  the  arrest  injuiraB  or  kills 
him,  this  constitutes  a  breach  of  the  official  bond.® 

62.  Acts  Held  Not  to  Be  within  Sureties*  Liability.— The  rule  of 
the  nonliability  of  sureties  has  been  appUed  where  &e  unofficial  acts 
are  such  as  are  committed  under  coIot  of  office,  but  cannot  be  law- 
fully done  or  justified  by  the  official  character  of  the  officer,  or  by 
any  process  in  his  hands.  Under  this  rule  a  sheriff  who,  having  execu- 
tion against  the  goods  and  chattels  of  one  person,  levies  upon  and 
sells  those  of  another  is  not,  it  has  been  held,  guilty  of  a  breach  of 
the  condition  of  his  official  bond,  and  his  sureties  are  not  thereby 
rendered  liable.*  Such  sureties  have  been  held  not  liable  for  the 
unlawful  collecting  of  fees  in  excess  of  those  allowed  by  law;  i*"  or 
for  moneys  receipted  for  by  the  officer  as  due  on  a  judgment  when 
he  has  no  execution  in  his  hands ;  or  for  the  fraud  of  the  officer  in 
matters  outside  tiie  duties  of  his  office  although  alleged  by  the  officer  to 
be  an  official  action;  or  for  trespasses  of  the  officer  where  he  acts  with- 
out process  or  imder  a  void  writ;  or  where,  otherwise,  he  acts  in  a 
private  capacity.'*  Sureties  have  also  been  absolved  from  liability 
for  a  false  return,  where  there  was  a  waiver  of  aJl  right  to  challenge 
the  return  of  the  officer  in  any  court  other  than  the  one  in  which  the 
decree  was  rendered,  and  of  the  right  to  recover  damages  against  the 
surety  in  any  collateral  proceeding.'*  According  to  some  decisions 
tJiey  are  not  liable  on  their  bond  for  the  officer's  failure  to  preserve 
the  public  peace,  whereby  a  citizen  sustains  injury,  since  the  duty  of 
conservator  of  the  peace  exercised  by  the  sheriff  is  a  public  duty,  for 
neglect  of  which  he  is  amenable  to  the  public,  and  punishable  by 
indictment  only.**  Nor  are  they  liable  for  language  used  by  the 
officer  concerning  a  person  in  his  custody  on  a  charge  of  crime,  though 
it  is  slanderous  or  libelous  per  se,  for,  in  u^ng  it,  he  is  not  acting  as 
an  officer.'*  In  certain  cases,  the  liability  is  a  qualified  one.  For 
instance,  a  sheriff  and  his  sureties  are  not  liable  for  the  value  of  a 

8.  Note:  91  A.  S.  R.  540.  543,  67  Pae.  416,  91  A.  8.  R.  492  and 

9.  State  V.  Cooover,  28  N.  J.  Li  224,  note,  56  L.R.A.  630. 

78  Am.  Dec.  54.  14.  Ifotgan  v.  WiUiams,  66  Wash. 

10.  Jennings  r.  Bobe,  51  Fla.  229,  649,  120  Fao.  106,  38  L.B^(N.8.) 
40  So.  194,  120  A.  S.  R.  156.  292. 

11.  Chapman  v.  Cowles,  41  Ala.  103,  16.  South  v.  Maryland,  18  How. 
91  Am.  Dec.  508.  396,  15  U.  S.  (L.  ed.)  433. 

12.  McLendon  v.  State,  92  Tenn.  Note :  91  A.  S.  R.  543. 

520,  22  S.  W.  200,  21  LlR.A.  738  and  But  see  supra,  par.  60,  for  a  con- 
note.   But  see  supra,  par.  59,  for  a  trary  rule. 

contrary  rule  as  to  such  trespasses.  16.  State  v.  ClaiiBmeier,  154  lud. 

13.  State  V.  Qaosmeier,  154  Ind.  699,  67  N.  E.  541,  77  A.  S.  R.  611, 
599,  57  N.  E.  541,  77  A.  S.  R.  611,  60  50  L.R.A.  73. 

L.tt.A.  73;  Feller  t.  Gates.  40  Ore. 
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homestead  lost,  but  only  for  all  costs  and  damages  which  the  owner 
thereof  may  sustain  by  reason  of  the  sheriff's  neglect  to  lay  off  to 
him  his  homestead.'^ 

63.  Actions  on  Sheriffs'  Bonds. — Separate  suits  on  a  sheriff's  bond 
must  be  brought  by  the  individuals  injured,  except  wh^  they  were 
parties  to  the  original  suit  or  claimed  under  them.  One  cannot  sue 
for  Uie  benefit  of  another  in  wh<^  process  he  had  no  interest.^^  If 
an  official  bond  is  joint  and  several,  an  action  may  be  maintained 
against  all  of  the  sureties  jointly  or  against  each  severally.^*  To 
recover  anything  on  the  bond  of  a  sheriff  or  constable  the  plaintiff 
must  allege  and  prove  a  breach  of  the  terms  of  that  instrument,  and 
that  he  suffered  damages  on  account  thereof.'*^  A  declaration  in  a 
suit  on  such  a  bond  is  insufficient,  if  it  does  not  state  facts  sufficient 
to  enable  the  court  to  determine  whether  the  act  complained  of  was 
done  by  color  of  office  or  not,  and  is  deficient  in  alleging  the  facts 
showing  damage.^  It  is  not  enough,  in  an  action  of  this  kind,,  for 
the  pleader  generally  to  state  that  the  officer  is  acting  "by  virtue  of 
or  under  color  of  his  office,"  or  that  the  acts  are  of  such  a  character  . 
as  are  authorized  by  law,  or  that  such  acts  constitute  his  official  duty.* 
It  has  been  held  that  the  declaration  in  an  action  against  sureties, 

on  their  official  bond  for  neglect  to  levy  execution,  must  aver  that  / 
such  neglect  was  after  the  execution  of  the  bond,  and  that,  at  the 
time,  the  defendant  had  property  upon  which  the  sheriff  might  have 
levied.*  A  declaration  upon  a  bond  need  declare  upon  it  only  accord- 
ing to  its  legal  effe<'t.*  To  recover  against  the  sureties  of  an  officer 
it  has  been  held  sufficient  to  show  that  he  was  insolvent  in  fact  when 
the  action  was  commenced.*" 

64.  Defenses  by  Sureties. — In  general,  sureties  mav  plead  any- 
thing which  their  principal  might  plead  in  his  denial  of  liability  on 
the  bond.*  Accordingly  they  may  plead  such  defenses  as  payment; ' 
or  tender  and  refusal  of  payment;  *  or  discharge  or  release.*  And 

17.  McCracken  v.  Adler,  98  N.  C.  6.  Evans  v.  Com.,  8  Watts  (Pa.) 
400,  4  S.  E.  138,  2  A,  S.  R.  340.  398,  34  Am.  Dee.  477. 

18.  Lynch  v.  Com.,  16  Seig.  &  R.  6.  Wallace  v.  Holly,  13  Ga.  389,  58 
(Pa.)  368,  16  Am.  Dec.  582.  Am,  Dec.  518;  Fleming  v.  Lockart,  15 

19.  State  v.  McDonald,  4  Idaho  468,  Mart.  O.  S.  (La.)  398,  13  Am.  Dec. 
40  Pac.  312,  95  A.  S.  R.  137.  333.     And  see  generally,  Principal 

20.  Davis  v.  Hall,  72  Ore.  22,  143  and  Surety,  vol.  21.  p.  1077  et  seq. 
Pac.  893,  Ann.  Cas.  1916D  922.  7.  Humphreys  v.  Leggett,  9  How. 

1.  Com.  V.  Cole,  7  B.  Mon.  (Ky.)  297,  13  U.  S.  (L.  ed.)  146;  State  v. 
250,  46  Am.  Dec.  506.  McGuire,  46  W.  Va.  328,  33  S.  E.  313, 

2.  People  v.  Beach,  49  Colo.  516,  76  A.  S.  E.  822. 

113  Pac.  513,  37  L.R.A.(N.S.)  873.  8.  Hull  v.  Chapel,  77  Minn.  169, 

3.  State  V.  Roberta,  12  N.  J.  L.  114,  79  N.  W.  669,  77  A.  S.  R.  666. 
21  Am,  Dec.  62.  Note :  91  A.  S.  R.  547, 

4.  State  V.  McGuire,  46  W.  Va.  328,  9.  Roman  v.  Peters,  2  Rob,  (La.) 
33  S.  E.  313,  76  A.  S.  R,  822.  And  see  479,  38  Am.  Dec.  222.  But  see  Com. 
jPleading,  vol.  21,  p.  448  et  seq.  v.  Brice,  22  Pa.  St.  211,  60  Am.  Deo, 
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in  a  case  involving  this  last  named  defense  it  has  been  held  that  the 
sureties  on  the  official  bond  of  a  sheriff  are  released  if,  subsequently 
to  the  time  that  they  go  upon  his  bond,  an  act  is  passed  which  at  once 
curtails  the  duties  and  emoluments  of  his  office.*"  A  defense  based 
upon  the  statute  of  limitations  may  be  pleaded,  provided,  of  course, 
there  has  not  been  a  waiver  thereof  by  payments  made  by  the  sureties 
or  any  other  way.^  It  seems  that  in  an  action  against  a  constable 
and  the  sureties  on  his  official  bond  to  recover  the  statutory  penalty 
for  refusal  by  the  officer  to  sell  property  levied  upon  under  execution, 
it  would  be  a  complete  defense  to  show  that  the  property  in  question 
was  seized  under  bankruptcy  proceedings,  instituted  by  the  judgment 
debtor,  before  the  arrival  of  tiie  day  to  which  the  execution  sale  had 
been  adjourned.**  Sureties  on  official  bonds  cannot  set  up  as  a 
defense  that  before  the  breach  for  which  the  suit  was  brought  against 
them  on  the  bond,  they  gave  notice  of  the  officer's  unfitness  for  the 
office,  and  requested  his  removal.**  Neither  can  they  plead  that  fbe 
bond  was  invalid  because  signed  by  the  surety  upon  the  understand- 
ing and  condition  that  it  was  to  be  signed  by  other  designated  persons 
as  cosureties,  but  was  delivered  without  such  signatures.**  Since  the 
measure  of  damages  in  an  action  on  a  sheriff's  bond  for  conversion 
of  notes  received  by  him  in  his  official  capacity  is  the  value  of  the 
notes,  it  cannot  be  urged  in  mitigation,  by  tiie  sureties,  that  the 
plaintiff  may  still  resort  to  the  maker  for  payment,  the  collection 
and  surrender  of  the  notes  by  the  sheriff  having  been  unauthorized.** 
65.  Effect  as  to  Sureties  of  Judgment  against  Officer. — On  the 
question  as  to  whether  a  judgment  against  the  principal  is  conclu- 
sive against  his  surety  in  an  action  on  an  official  bond,  at  least  three 
distinct  rules  are  advanced  by  the  authorities.  One  line  of  cases 
holds  that  the  judgment  against  the  principal  is  conclusive  against 
the  sureties;  *<  a  second  view  is  that  tiie  judgment  against  the  prin- 
cipal is  prima  fade  evidence  against  the  suxeties;  *'  while  a  third 

79,  holding  that  a  diseharge  of  sureties  16.  Lovejoy  v.  Murray,  3  Wall.  1^ 

on  the  bond  of  a  sheriff  cannot  be  18  U.  S.  (L^  ed.)  129;  Beauchaine  v. 

predicated  upon  the  n^ligence  of  pub-  McKinnon,  55  Minn.  318,  56  N. 

lie  officers.  1065,  43  A.  S.  B.  506  (citing  au- 

10.  Roman  v.  Peters,  2  Rob.  (La.)  thorities  to  this  role  but  declaring  for 
479,  38  Am,  Dec.  222.  the  prima  facie  rule);   Masser  v. 

11.  State  V.  Finn,  98  Mo.  522,  11  Strickland,  17  Serg.  &  R.  (Pa.)  354, 
S.  W.  994,  14  A.  S.  R.  654.  17  Am.  Deo.  668;  Evans  v.  Com.,  8 

12.  Mayfield  Woolen  Mills  v.  Lewis,  Watts  (Pa.)  398,  34  Am.  Dec.  477; 
89  Ark.  488,  117  S.  W.  558,  16  Ann.  Chamberiain  v.  Godfrey,  36  Vt  380, 
Cas.  1041.  84  Am.  Dee.  690. 

15.  Crane  v.  Newell,  2  Pick.  (Mass.)  17.  Graves  v.  Bnlkley,  25  Kan.  249, 
612,  13  Am.  Dec.  461.  37  Am.  Rep.  249;  Beauchaine  v.  Mc- 

14.  Note:  45  L.R.A.  336  (citing  Kinnon,  55  Minn.  318,  56  N.  W.  1065, 
^o  authorities  contra).  43  A.  S.  R.  606. 

16.  Brobst  V.  Skillen,  16  Ohio  St.     Note:  9  Ann.  Caa.  166, 
382,  88  Am.  Dec  458. 
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rule  laid  down  by  some  authorities  is  that  a  judgment  against  the 
principal  is  no  evidence  at  all  against  the  sureties,  and  that,  to  hold 
the  sureties  for  the  misfeasance  of  tlie  principal,  the  facts  of  the  mis- 
feasance must  be  proved  in  an  action  in  which  the  mreties  are  defend- 
ants.'^ Various  modificafions  of  one  or  another  of  these  rules  are  also 
disclosed  by  the  authorities.  For  example,  tmder  one  statement  of 
the  rule,  sureties  in  an  official  bond,  conditioned  simply  for  faithful 
performance  of  duty  by  the  principal,  axe  not  precluded  from  con- 
testing the  grounds  of  the  principal's  liabiHty  by  a  judgment  recovered 
against  him  in  an  action  of  which  they  had  not  notice.**  Under  still 
another  rule,  sureties  are  bound  by  a  judgment  against  the  principal, 
although  they  had  no  notice  of  suit,  where,  by  the  express  terms  of 
their  agreement,  or  by  reasonable  implication  from  the  very  nature 
and  intent  of  their  obligation,  they  have  stipulated  to  pay  the  dam- 
ages and  costs  which  may  be  recovered  against  their  principal,  or 
olJierwise  to  abide  the  decree  or  judgment  of  a  court  against  him.*" 
It  is  obvious  that  under  the  prima  facie  rule,  the  right  is  reserved  to 
the  sureties  to  interpose  any  defense  they  may  have,  and  to  be  fully 
heard  on  the  merits;  ^  but  even  where  f^e  judgment  was  pronounced 
conclusive  against  the  sureties,  it  has  been  held  that  they  may  assert 
any  defense  personal  to  themselves.^ 

VIII.  Indbmnity  and  Indemnity  Bonds;  Trial  of  Title  to 

Property 

66.  Right  to  Indemnity  Generally. — ^At  the  common  law  an  officer 
had  no  right  under  any  circumstonoes  to  demand  indemnity  for 
enforcing  an  execution,  but  the  severity  of  this  rule  has  been  modi- 
fied and  remedied  in  many  jurisdictions  by  legislative  enactments 
which  permit  an  officer  levying  an  execution  to  demand  indemnity 
under  certain  circumstances.  And  in  some  jurisdictions,  even  in 
the  absence  of  statute,  the  courts  have  modified  the  harshness  of  the 
original  rule.'  It  is  now  the  general  rule  that  if  a  sheriff,  to  whom 
process  has  been  given  for  service,  entertains  a  doubt  as  to  the  title 
to  the  property  to  be  levied  on,  he  may  demand  indemnity,  and  is 
under  no  obligation  to  act  unless  it  be  given.*  Sudi  a  bond  is  intend- 

18.  Rodini  v.  Lytle,  17  Mont  448,  Minn.  318,  56  N.  W.  1065,  43  A.  S. 
43  Pao.  501,  52  L.R.A.  165.  R.  506. 

Notes:  40  L.R.A.(N.S.)  704  ;  9  Ann.  2.  Masser  v.  Strickland,  17  Serg.  ft 

Cas.  156.  R.  (Pa.)  354,  17  Am.  Dee.  668. 

19.  Thomaa  v.  HubbeU,  16  N.  Y.  3.  Note:  16  Ann.  Cas.  1045  et  seq. 
405,  69  Am.  Dec.  619.  4.  Prewitt  v.  Garrett,  6  Ala.  128,  41 

20.  Chamberlain  v.  Oodfrey,  36  Vt  Am.  Dec  40;  Mayfield  Woolen  Mills 
380,  84  Am.  D.ec.  690.  v.  Lewis,  89  Ai^.  488,  117  S.  W.  558, 

1.  Beaachfune   v.    IfcKinnon,    55  16  Ann.  Gas.  1041;  Long  t.  Neville, 
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ed  for  the  protection  of  the  officer.  But  no  additional  duty  is  imposed 
upon  the  officer  because  he  has  been  iadenmified.  Neither  does  it 
devolve  upon  a  sheriff  by  f^e  giving  of  a  bond  to  commit  a  trespass 
or  an.  illegal  act  In  no  event  can  it  do  more  Uian  shift  the  burden 
on  him  to  show  that  the  property  was  not  subject  to  levy.*  While 
the  rule  under  certain  statutory  provisions  is  t^at  the  officer  has 
an  unqualified  right  to  require  an  indemnifying  bond  before  he 
makes  levy,  without  regard  to  whether  his  demand  for  a  bond  is  rea- 
sonable,* other  authority  is  to  the  effect  that  he  cannot  arbitrarily  de- 
mand an  indemnity  bond  from  the  judgment  creditor  in  every 
esse,  but  is  entitled  to  euch  bond  only  wh^  an  adverse  claim  is 
actually  made  to  the  property  upon  which  he  has  levied  or  proposes 
to  levy,  or  where  such  circumstances  exist  as  would  justify  a  prudent 
person  in  apprehending  litigation  relative  thereto ;  and  in  demanding 
the  bond  the  officer  must  act  in  good  faith.'  Where  there  is  no  statu- 
tory provision  as  to  a  bond  of  indemnity  in  each  cases,  the  officer  may, 
at  the  peril  of  showing  the  real  ownership  of  the  property,  discharge 
the  attached  property,  while  the  writ  is  yet  in  his  hands;  but  under 
such  circumstances,  the  burden  of  proof  will  be  upon  him  to  show 
that  the  attached  property  did  not  belong  to  the  attachment  defend- 
ant.^ A  rule  of  rather  exceptional  severity  obtains  in  a  few  states  to 
the  effect  that  an  officer  charged  with  the  execution  of  a  writ  requir- 
ing him  to  levy  upon  property  must  proceed  at  his  peril,  and  can  by 
no  means  relieve  himself  from  liability,  though  he  has  reasonable 
doubt  whether  the  property  which  he  is  asked  to  seize  belonged  to 
the  defendant  in  execution.*  The  indemnity  to  which  an  officer  is 
entitled,  when  there  is  any  reasonable  doubt  as  to  the  ownership  of 
attached  goods,  may  include  damages,  costs,  and  other  legal  expenses, 
including  counsel  fees.  And  if  the  ofBcer  neither  demands  indemnity 
nor  asks  ^ecifio  directions,  but  assumes  the  responsibility  of  executing 
his  process  in  his  own  way,  he  cannot  require  indemnity  when,  subse- 
quently to  his  action,  a  controvert  arises,  even  if  be  is  -successful 
in  t^e  controveray.^* 


36  Cal.  455,  95  Am.  Dec.  199;  Spang- 
ler  v.  Com.,  16  Se^g.  &  R.  (Pa.)  68, 
18  Am.  Dec.  548;  Canfield-Cauilcms 
Imp.  Co.  V.  Cowden,  70  Wash.  587, 
127  Pac.  216,  Ann.  Cas.  1914B  857. 

Notes:  89  A  S.  B.  415;  95  A  S.  B. 
126. 

And  see  ExBOimOKS,  v(d.  10,  p.  1284 

et  seq. 

6.  Matbis  v.  Carpenter,  95  Ala.  156, 
10  So.  341,  36  A  S.  R.  187. 

6.  Casfield-Caulkina  Imp.  Co.  t. 
Cowden,  70  Wash.  587,  127  Pac.  216, 


Ann.  Cas.  1914B  867. 

7.  Mayfield  Woolen  Mills  v.  Lewis,  . 
89  Ark.  488,  117  S.  W.  558,  16  Ann. 
Cas.  1041;  Robey  v.  SUte,  94  Md.  61, 
50  AU.  4U,  89  A.  S.  R.  405. 

8.  Wadsworth  v.  Walliker,  46  la. 
395,  24  Am.  Rep.  788. 

9.  Dunlap  t.  Freret,  10  La.  Ann. 
83,  63  Am.  Dec.  590. 

Note:  89  A.  S.  R.  413, 

10.  Russell  v.  Walker,  150  Mass. 
531,  23  N.  E.  383,  16  A  S.  R.  39. 
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'  67.  Implied  CMtrflCt  of  Indemnity;  Validltrf  «f  PromlM  ky  Ofber 
tlian  Execution  Creditor^The  general  principTe-  is  well  ssttied  tint 

when  a  sheriff  makes  a  levy  in  accordance  with  mstructiwHi  of  the- 
judgment  creditor,  he  may,  if  he  does  not  knowingly  act  in  an 
unlawful  and  illegal  manner,  recover  damages  from  the  judgment 
•creditor  to  indemnify  him  even  in  the  absence  of  a  boncl  of  indemnity 
or  an  express  contract  to  indemnify.^'  In  such  a  case  an  implied 
•promise  of  indemnity  arises."  It  has  been  held,  however,  that  there 
is  no  implied  promise  of  indemnity  on  the  part  of  the  execution  cred- 
itor to  the  sheriff,  where  the  goods  of  a  stranger  have  been  levied  upon 
and  sold,  but  not  under  special  directions  from  the  plaintiff.  If  the 
sheriff  suspects  the  title  of  the  defendant  in  execution  to  be  xro  title 
at  all,  he  may  call  upon  the  plaintiff  to  secnre  him;  but  if  he  seizes 
'without  making  such  a  call,  he  takes  ihe  risk  apon  himself.'*  A 
^promise  to  indemnify  a  sheriff  for  enforcing  an  execution,  made  by 
one  other  than  the  execution  creditor,  is  not  void  for  want  of  consider- 
ation, and  being  an  original  undertaking,  need  not  be  in  writing.'* 
In  all  such  cases  the  promisor  is  bound  by  his  parol  promise  to  indem> 
uify  the  officer  for  selling  exempt  property  under  execution."  Fol- 
lowing the  reason  of  the  general  rules  stated,  a  contract  with  an 
-attaching  creditor's  attorney  may  be  such  as  to  make  him  personally 
Pliable  to  reimburse  the  officer  if  the  levy  turns  out  to  be  unlawful.^* 
68.  Right  and  Duty  of  Officer  in  Particular  Cases.— The  genefal 
rule  is  that  a  sheriff  is  bound  to  take  property,  when  pointed  out  to 
him  by  the  plaintiff  in  the  execution  as  belonging  to  the  defendant, 
-if  it  be  his  in  fact,  though  it  may  be  doubtful  at  the  time  whether  it 
is  so  or  not,  if  the  plaintiff  offers  to  indemnify  him.'^  And  ordi- 
narily, when  an  officer,  before  or  after  the  levy  of  an  execution  or  writ 
of  attachment,  demands  and  accepts  of  the  plaintiff  a  bond  indemni- 
fying him  against  any  loss  or  damage  he  may  sustain  by  reason 
^thereof,  he  is  bound,  at  his  peril,  to  sell  the  prt^rty  seized.*®  If  he 
refuses  to  take  and  sell  the  property,  after  being  offered  an  indemnity 
•by  the  plaintiff,  he  takes  the  risk  and  responsibility  upon  himself  of 
rshowing,  if  sued  afterwards  by  the  plaintiff,  that  the  property  did 
Jiot  belong  to  the  defendant  named  in  the  execution.**  But  the  ofKcer 

11.  Arnold  V.  Fowler,  94  Md.  407,     IS.  McCartney  v.  Shepard,  21  Ho. 
SI  Atl.  299,  89  A.  S.  B.  444  and  note;  573,  64  Am.  Dee.  260. 

Banlett  t.  Blodgett,  17  K.  H.  298,  16.  Higgins  v.  Busso,  72  Conn.  238, 
43  Am.  Dec.  603.  43  AtL  1050,  77  A.  S.  R.  307. 

12.  Ranlett  v.  BlodgetL  17  K.  H.     17.  Nagle  t.  Stroh,  4  Watts  (Pa.) 
298,  43  Am.  Dee.  603.    Oeneially  as  124,  28  Am.  Dec.  695. 

to  implied  promises  of  indemnity,  see  18.  Niigle  t.  Stroh,  4  Watts  (Pa.) 
iKDEUNirr,  vol.  14,  p.  51  et  seq.         124,  28  Am.  Dec.  695 ;  Corson  v.  Hunt, 

13.  Fitler  v.  Fossard,  7  Pa.  St.  540,  14  Pa.  St.  SIO,  53  Am.  Dee.  568. 
49  Am.  Dec.  492.  Note:  15  A.  S.  B.  315. 

14.  Tarr  v.  Northey,  17  Ue.  113,  36     19.  Domin  v.  McCandleas,  146  Pa. 
Am.  Dee.  232.  St  344,  23  AU.  246,  28  A  8.  B.  798. 
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is  not  bound  to  levy  on  property  which  does  not  belong  to  the  defend- 
ant; nor  will  his  being  indemnified  by  the  plaintiff  impose  such  an 
obligation  upon  bim,'^  if,  in  good  faith,  he  believes  8U(^  levy  would 
be  illegal,  and  can  maintain  its  ill^ali^  when  sued  upon  his  bond. 
The  defense  that  there  was  no  property  to  be  found  liable  to  seizure 
of  the  judgment  debtor  named  in  the  execution  is  always  open  to 
him,  whether  indemnified  or  not,  and  is  a  good  excuse  in  an  action 
for  refusal  or  neglect  to  levy.^  The  fact  that  a  person  gives  a  sheriff 
a  writ  with  directions  how  to  serve  it,  and  does  not  disclose  his  knowl- 
edge that  another  has  a  claim  upon  the  property,  will  not  exonerate 
the  sheriff  for  not  attaching,  unless  this  knowledge  was  concealed 
with  a  view  of  prejudicing  the  sheriff.  And  if  he  proceeds  to  serve 
such  writ  without  requiring  a  written  indemnity,  he  is  not  excused 
from  such  service  by  acquiring  information  that  led  him  to  believe 
that  he  would  expose  himself  to  an  action  by  so  doing,  if  the  suppcei- 
tion  was  erroneous,  in  fact,  and  the  service  would  have  been  legal.* 
Where  it  is  the  privilege  of  the  sheriff  to  demand  indemnity  of  the 
plaintiff  and  the  plaintiff  refuses,  or  fails  within  a  reasonable  time 
to  indemnify  him,  he  may  surrender  the  property  to  the  defendant 
from  whom  he  took  it,  and  thus  exonerate  himself  from  all  liability ;  • 
or  he  may  return  the  writ  nulla  bona,  or  refuse  to  sell  anything  but 
the  undisputed  interest  of  the  defendant  in  the  goods.*  If  he  is  not 
indemnified  on  demand,  and  thereupon  returns  the  writ  nulla  bona, 
an  action  for  a  false  return  cannot  be  maintained  against  him,  al- 
though it  should  turn  out  that  the  goods  belonged  to  the  defendant  in 
the  writ* 

69.  Void  Agreements  for  Indemnity. — It  is  a  well  established  prin- 
ciple that  a  bond  given  to  indemnify  an  officer  for  a  known  violation 
of  duty,  or  against  the  intentional  and  known  commission  of  a  tres- 
pass, crime,  or  wrong,  is  void  as  being  opposed  to  public  policy,  and 
cannot  be  enforced.'  Promises  to  indemnify  officers  are  void,  where 

20.  Wadsworth  v,  Walliker,  45  la.  Am.  Dec.  82;  Collier  v.  Windham,  27 

395,  24  Am.  Rep.  788;  Adair  v.  Mc-  Ala.  291,  62  Am.  Dee.  767;  Hodsdon 

Daniel,  1  Bailey  I*  (S.  C.)  168,  19  v.  Wilkins,  7  Greenl.  (Me.)   113,  20 

Am.  Dec.  6(54.  Am.  Dec.  347;  Ayer  v.  Hutchins,  4 

1.  Coville  V.  Bentley,  76  Mich.  248,  Mass.  370,  3  Am.  Dec.  232;  Ray  v.  Mc- 

42  N.  "W.  1116,  15  A.  S.  R.  312  and  Devitt,  126  Mich.  417,  85  N.  "W.  1086, 
note.  86  N.  W.  543,  86  A.  8.  R.  548  and 

2.  Ranlett  V.  Blodgett,  17  N.  H.  298,  note;  Shotwell  v.  Hamblin,  23  Miss. 

43  Am.  Dec.  603.  156,  55  Am.  Dec.  83;  Harrington  v. 
S.  People  V.  Ames,  35  N.  Y.  482,  91  Crawford,  136  Mo.  467,  38  S.  W.  80, 

Am.  Dee.  64;  Welter  v.  Jaeobson,  7  N.  58  A.  S.  R.  653,  35  L.R.A.  477:  Coven- 

D.  32,  73  N.  W.  65,  66  A.  S.  R.  632.  try  v.  Barton,  17  Johns.  (N.  Y.)  142, 

4.  Patterson  v.  Anderson,  40  Pa.  St.  8  Am.  Dec.  376;  Webber  v.  Blunt,  19 
359,  80  Am.  Dec.  579.  Wend.  (N.  Y.)  188,  32  Am.  Dec.  445; 

5.  Long  V.  Neville,  36  Cal.  455,  95  Dornin  v.  MeCandless,  146  Pa.  St.  344» 
Am.  Dec.  199.  23  AtL  245,  2S  A  S.  E.  798. 

6.  Reofro  t.  Heard.  14  Ala.  23,  48 
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they  are  given  to  induce  them  to  perform  ib<5  duty  lequired  of  them 
by  law;  ^  to  indemnify  for  an  omission  or  neglect  of  duty;  *  to  induce 
the  levy  of  a  void  execution ;  •  to  effect  a  voluntary  escape  of  a  pris- 
oner; "  or  for  the  releasing  of  a  defendant  from  arrest.**  A  bond 
of  indemnity  to  a  sheriflF  to  prevent  his  levy  of  an  execution  is  not, 
however,  against  public  policy  nor  void  when  the  parties  all  act  in 
good  faith,  and  there  ia  an  honest  doubt  and  some  uncertainty  under 
the  law  as  to  the  right  to  make  the  levy.'*  A  bond  of  indemnity  is 
illegal  and  void  and  cannot  be  enforced  that  is  to  save  a  sheriff  harm- 
less for  levying  upon  and  selling  the  property  of  a  stranger  to  the 
judgment  and  not  supposed  to  belong  to  the  defendant  in  execu- 
tion ;  but  in  case  of  a  disputed  right  in  goods,  bonds  of  indemnity 
given  to  induce  a  levy  upon  the  goods  will  be  upheld  as  clearly  law- 
ful." 

70.  Liability  of  Indemnitors  Generally.— It  has  been  held  that, 

sinco  a  sheriff,  after  he  hss  seized  property  under  attachment,  must 
take  care  of  it,  if  he  fails  to  do  so,  he  and  his  sureties  are  Hable 
thorefor;  and  that  a  bond  of  indemnity  neither  increases  nor  lessens 
liability  in  this  respect.  In  this  view  the  liability  of  sureties  on  an 
indemnifying  bond  does  not  depend  upon  the  negligence  or  miscon- 
thict  of  the  sheriff  in  keeping  attached  property.  It  ia  rather  for  the 
consequences  resulting  from  the  lawful  discharge  of  the  sheriff's  duty 
in  seizing  the  property  and  appropriating  it  to  the  payment  of  the 
attaching  creditor's  debts.**  In  general,  indemnitors  of  an  officer 
who  has  levied  upon  property  not  subject  to  his  writ  are  jointly  and 
severally  liable  as  principals  for  the  original  unlawful  taking,*'  and 
sureties  on  such  a  bond  may  be  held  liable  as  principals  to  the  owners 
of  the  property  attached  if  the  attachment  is  wrongful.*'  A  bond  of 
indemnity  purporting  to  be  the  bond  of  the  plaintiff  in  the  action,  as 
principal,  and  other  persons  as  sureties,  stipulating  that  the  parties 
would  save  the  officer  harmless  from  a  claim  made  to  property  levied 
upon  by  him,  though  not  signed  by  such  principal,  is  binding  upon 

7.  Renfro  v.  Heard,  14  Ala.  23,  48  12.  Eay  v.  McDevitt,  126  Mich.  417, 
Am.  Dec.  82;  Mitchell  v.  Vance,  5  T.  85  N.  W.  1086,  86  N.  W.  543,  86  A.  S. 
B.  Mod.  (Ky.)  528,  17  Am.  Dec.  96.  R.  548  and  note. 

8.  Cole  V.  Parker,  7  la.  167,  71  Am,  18.  Prewitt  v.  Garrett,  6  Ala.  128, 
Dec.   439;   Hodsdon   v.   Wilkins.   7  41  Am.  Dee.  40. 

Greenl.  (Me.)  113,  20  Am.  Dec.  347;  14.  Shotwell  v.  Hamblin,  23  Miss. 

Harrinfrton  v.  Crawford,  136  Mo.  467,  156,  55  Am.  Dec.  83;  Fitler  v.  Fossaj^ 

38  S.  W.  80,  58  A.  S.  R.  653,  35  L.R.A.  7  Pa.  St.  540,  49  Am.  Dec.  492. 

477.  15.  Smokey  v.  Peters-Calhoun  Co., 

9.  Collier  v.  Windham,  27  Ala.  291,  66  Miss.  471,  5  So.  632,  14  A.  S.  R. 
62  Am.  Dec.  767.  575. 

10.  Aver  v.  Hutchins,  4  Mass.  370,  16.  Dyett  v.  Hyman,  129  N.  Y.  351, 
3  Am.  Dec.  232.  29  N.  E.  261,  26  A.  S.  R.  533. 

11.  Webber  v.  Blunt,  19  Wend.  (N.  17.  Rice  v.  Wood,  61  Ark.  442,  33 
r.)  188,  32  Am.  Dee.  445  and  note.  S.  W.  636,  31  L.RA.  609. 
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the  sureties.  Though  the  sureties  signed  on  the  condition  and  under- 
standing that  the  principal  would  also  sign,  and  never  intended  or 
consented  that  the  bond  should  be  delivered  without  his  signature, 
they  lost  no  substantial  rights  by  his  failure  to  sign  with  them,  and 
if  tiiey  did  not  make  known  to  the  officer  accepting  the  bond  the  con- 
dition or  understanding  upon  which  they  signed  it  he  cannot  be  prej- 
udiced thereby. 1*  On  the  theory  that  indemnitors  must  be  regarded 
as  parties  to  the  wrongful  acts  of  an  officer  against  the  consequences 
of  which  they  agreed  to  indemnify  him,  it  has  been  held  in  an  action 
for  the  trespass  and  not  upon  llie  bond  that  their  liability  is  not 
limited  to  the  amount  of  their  bond.  In  such  a  case  it  is  the  right  of 
the  person  injured  by  the  act  of  the  officer  for  which  he  has  been 
indemnified  to  recover  from  him  or  his  indemnitors,  either  jointly  or 
severally,  full  compensation  for  the  injuries  suffered  from  his  wrong- 
ful act." 

71.  Actions  on  Indemnity  Bond;  Effect  of  Judgments;  Defenses. — 
,  In  a  sense  when  an  injured  party  sues  the  sheriff,  who  has  acted  on 
the  faith  of  a  bond,  the  suit  is  really  against  the  sureties  who  stand 
behind  the  officer.  When  they  are  substituted  and  the  officer  released, 
the  party  bound  to  answer  for  the  wrong  is  changed,  but  the  wrong 
remains  and  the  right  of  redress  is  not  taken  away.  Accordingly  it 
has  been  held  that  a  statute  substituting  sureties,  on  an  undertaking 
indemnifying  a  sheriff  against  a  levy,  as  defendants  in  an  action 
against  him  for  such  levy,  is  not  unconstitutional.™  It  has  frequently 
been  held  that  a  judgment  against  a  sheriff  for  wrongful  seizure  of 
property  on  execution  is  conclusive  against  those  who  executed  the 
indemnity  bond; '  and  this  has  been  held  true  although  they  had  no 
notice  of  the  pendency  of  the  action  in  which  such  judgment  was 
obtained,  there  being  no  stipulation  for  notice  in  the  bond.*  How- 
ever, it  has  been  held,  where  a  bond  to  indemnify  against  any  judg- 
ment that  may  be  obtained  upon  a  certain  matter  is  given,  and  where, 
upon  suit  brought  upon  that  matter,- notice  is  given  to  the  obligor  in 
the  bond  to  come  in  and  defend,  whereupon  the  obligor  did  defend 
the  action  in  the  name  of  his  obligee,  that  the  obligor  was  not  a  privy 
to  the  judgment,  so  as  to  be  precluded  from  again  litigating  the  same 
matters,  and  may  therefore  obtain,  in  his  own  name,  an  injunction 
against  the  judgment,  upon  grounds  that  might  have  been  urged  in 
defense  to  Uie  original  action.*    Ordinarily,  the  sheriff  cannot  be 

18.  Woodman  v.  Calkins,  13  Uont.  30  Colo.  186,  69  Pac  706,  68  L.R.A. 
363,  34  Pac.  187,  40  A.  S.  R.  449.         417;  Paaewalk  v.  Bollman,  29  Neb.  519, 

19.  Dyett  v.  Hyman,  129  N.  T.  351,  46  N.  W.  780,  26  A.  S.  R.  399. 
29  N.  E.  261,  26  A.  S.  R.  533,  Note:  40  L.E.A.(N.S.)  732. 

20.  Hein  v.  Davidson,  96  N.  Y.  176,     2.  Pasewalk  v.  Bollman,  29  Neb. 
48  Am.  Rep.  612.  619,  45  N.  W.  780,  26  A.  S.  R.  399. 

1.  Dutil  V.  Paeheco,  21  Cal.  438,  82     3.  Gist  v.  Davis,  2  Hill  Eq.  (S.  C.) 
Am.  Dec.  749;  Woodworth  v.  Goisline,  336,  29  Am.  Dee.  89.   Generally  aa  to 
R.  C.  L.  VoL  XXIV.— 62.  977 
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treated  as  a  trespasser  for  doing  what  he  had  a  right  to  do ;  and  what- 
ever would  be  a  good  defense  to  him  if  no  indemnifying  bond  had 
been  taken  is  a  good  defense  to  those  who,  by  such  bond,  assumed 
bis  liability.*  Under  the  rule  of  the  primary  liability  of  the  sureties 
it  is  clear  that  an  unsatisfied  judgment  in  replevin  against  a  sheriff 
for  wrongful  seizure  of  property  under  execution  is  not  a  bar  to  a 
subsequent  action  in  trover  to  recover  the  value  of  the  property  from 
those  who  executed  the  indemnity  bond.^ 

72.  Trial  of  Title  to  Proper^  Claimed  by  Third  Person.— The 
practice  in  England  when  the  title  to  goods  levied  upon  under  a 
fieri  facias  was  disputed  was  for  the  court,  on  the  suggestion  of  rea- 
sonable doubt,  to  protect  the  sheriff  by  enlarging  the  time  for  making 
his  return  until  the  right  could  be  tried  between  the  parties,  or  until 
one  of  them  could  give  the  officer  sufficient  indemnity.*  Under 
the  English  practice  the  issue  as  to  this  right  may  be  determined  by 
a  jury; '  and  this  is  the  procedure  authorized  in  a  number  of  the 
states  of  this  country.*  The  finding  by  the  sheriff's  inquest  does 
not  settle  the  question  of  property  between  the  litigant  parties.  It 
is  not  a  proceeding  immediately  from  the  court,  but  merely  an  inquest 
of  office  to  indemnify  the  sheriff  in  making  the  return  to  the  writ — 
an  inquiry  merely  collateral  to  the  cause,  and  in  no  wise  a  part  of 
the  judicial  proceedings.'  It  follows  that  an  officer  cannot,  by  the 
finding  of  the  jury  upon  a  trial  of  the  rights  of  property  taken  by 
him  under  execution,  justify  a  trespass,  or  plead  such  finding  in 
bar  of  an  action  of  tre^ass  for  his  illegal  seizure  of  the  property. 
It  equally  follows  that  the  verdict  of  such  a  jury  cannot  be  pleaded 
in  bar  to  an  action  of  replevin.***  In  a  case  where  the  jury  impaneled 
to  try  the  right  of  property  had  disagreed,  or  had  decided  that  the 
property  was  subject  to  execution,  it  has  been  held  that  the  officer 
ia  not  allowed  to  use  his  discretion.**  In  some  jurisdictions  the  serv- 
ice of  an  affidavit  of  ownership  where  property  of  a  third  person  is 
levied  upon  while  in  the  possession  of  the  execution  debtor  is  required 
as  a  protection  to  the  officer,  and  to  enable  him  to  obtain  proper 

tbe   concluBiveness   upon   warrantotB  7.  Spangler  t.  Com.,  16  Seig.  &  R. 

and  indemnitors  of  a  judgment  against  (Fa.)  68,  16  Am.  Dec.  548  and  note, 

the  indemnitee,  see  Indeicnitt,  vol.  8.  Note:  16  Ann.  Cas.  1046.  And 

14,  p.  61  et  seq. ;  Judgmekts,  vol.  15,  see  Executions,  tqI.  10,  pp.  1283, 

p.  1019  et  seq.  1285. 

4.  Overby  v.  McGee,  15  Ark.  459,  9.  Philips  v.  Harriss,  3  J.  J.  Marsh. 

63  Am.  Dec.  49;  Shumway  v.  Rutter,  (Ky.)  122, 19  Am.  Dec.  166;  Spangler 

8  Pick.  (Mass.)  443, 19  Am.  Dec.  340;  v.  Com.,  16  Serg.  &  R.  (Pa.)  68,  16 

Smokey  v.   Peters-Calhoun   Co.,  66  Am.  Dee.  548. 

Miss.  471,  5  So.  632,  14  A.  S.  R.  575.  10.  Philips   v.    Harriss,   3    J.  J. 

6.  Woodworth  v.  Gorsline,  30  Colo.  Marsh.  (Ky.)  122,  19  Am.  Dec.  166. 

1S6,  69  Pac.  705,  58  L.R.A.  417.  11.  Potts  v.  Com.,  4  J.  J.  Marsh. 

6.  Nagle  v.  Stroh,  4  Watts  (Pa.)  (Ky.)  202,  20  Am.  Dec.  213. 
124,  28  Am.  Dec.  695. 
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indemnity  before  proceeding  with  tiie  sale.*'  When  a  sheriff  attaches 
property  to  which  a  claim  is  interposed  by  a  third  person,  there  can 
he  no  statutory  trial  of  the  right  of  property  until  a  claim  bond  is 
filed  accompanied  by  an  affidavit  of  a  just  claim,  where  these  are 
required  by  the  statute.  Under  this  rule,  a  claim  bond,  unaccom- 
panied by  such  affidavit,  does  not  justify  the  shuiff's  delivery  of  the 
property  to  the  claimant.^' 

IX.  Deputies 

73.  Origin  and  Nature  of  Office  of  Deputy;  Authority  Generally.— 

The  office  of  under  or  deputy  sheriff  is  a  common  law  office ;  and  this  is 
the  rule  unless  a  change  is  effected  by  the  constitution  or  statute  law 
of  &e  state.'*  In  the  most  ancient  times  of  the  English  common  law, 
the  sheriff  had  his  under  sheriff ;  and  moh  deputy,  when  appointed, 
was  vested  with  authority  to  perform  every  ministerial  act  that  the 
principal  sheriff  could  perform.'*  In  the  absence  of  any  statutory 
restriction,  the  sheriff  has  full  power  to  appoint  his  deputy,  and  he 
may  clothe  him  with  his  minist^al  duties  as  effectually  as  he  could 
constitute  him  his  agent  to  attend  to  private  business  for  him  as  an 
individual.'*  Generally  speaking,  the  term  "deputy"  necessarily 
carries  with  it  the  idea  that  he  has  a  principal,  and  that  he  cannot 
act  independently  in  his  own  name  and  stead,  but  performs  all  fa- 
cial acts  of  this  kind  in  the  name  and  stead  of  sudi  principal  for 
whom,  as  deputy,  he  is  alone  authorized  to  act  If  he  undertakes 
to  act  in  his  own  name  and  on  his  own  authority,  then  he  no  longer 
acts  as  deputy,  but  as  an  ind^endent  official  recognizing  no  official 
superior.  When  he  acts  as  deputy  for,  and  in  the  name  and  stead 
of,  his  principal,  then  the  law  recognizes  his  acts  as  being  the  acts 
of  his  principal,  just  as  though  the  principal  had  performed  them 
in  person."  It  is  obvious  that  the  deputy  can  rightfully  exercise  no 
power  which  may  not  be  exercised  by  his  principal ;  hence  it  follows 
that  the  act  of  the  deputy  in  the  performance  of  the  act  which  it  would 
be  unlawful  for  the  principal  to  do  is  likewise  unlawful."  As  a  gen- 
eral rule  the  act  or  return  of  a  deputy  is  a  nullity  unless  done  in  the 

12.  Kiewel  v.  Tanner,  105  Minn.  50,  698, 13  L.R.A.  721. 

117  N.  W.  231,  25  L.R.A.(N.S.)  772.      17.  Gibbens  v.  Pickett,  31  Fla.  147, 

13.  Smith  V.  Heineman,  118  Ala.  12  So.  17,  19  L.R.A.  177;  Rehmel  v. 
195,  24  So.  364,  72  A.  S.  R.  150.         Muscatine  County,  172  la.  455,  154  N. 

14.  Turner  V.  Holtzman,  54  Md.  148,  W.  596,  L.R.A.1916B  897;  Brinson  v. 
39  Am.  Rep.  361.  Thomas,  55  N.  C.  414,  67  Am.  Dec. 

15.  Hain^'  Lessee  v.    Lindfiey,   4  224. 

Ohio  88, 19  Am.  Dec.  506.  Notes:  26  Am.  Dec.  415;  42  L.RA. 

16.  Rehmel  v.   Muscatine   County,  (N.S.)  877,  881. 

172  In.  455,  1.'54  N.  W.  596.  L.R.A.      18.  Stewart   v.   Magness,   2  Cold. 
1916B  897  and  note;  Jamesville,  etc.,  (Tenn.)  310,  88  Am.  Dec.  698. 
B.  Co.  V.  Fisher,  109  N.  C.  1, 13  S.  E. 
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name  and  by  the  authority  of  the  sheriff ; "  and  8o  it  haa  been  held 
that  a  return  of  service  of  summons  signed  by  a  person  without  adding 
any  official  title  or  designation,  and  not  sworn  to,  c&nnot  be  validated 
by  proving  that  he  was  in  fact  a  deputy  sheriff.™  Where  the  office  of 
deputy  sheriff  is  recognized  by  the  statute,  and  the  deputy  is  endowed 
with  authority  to  do  any  act  which  his  principal  may  do,  it  has  been 
held  that  his  acts  may  be  certified  in  his  own  name,  and  not  in  that 
of  the  sheriff.^  Where  so  clothed  with  power,  a  deputy  sheriff  is  a 
public  officer,  although  he  may  not  be  a  state  or  municipal  officer 
within  the  meaning  of  constitutional  provisions.'  A  person  deputed 
to  serve  a  writ  has  all  the  powers  of  the  sheriff  in  serving  or  executing 
any  process  except  that  he  is  not  to  be  recognized  or  obeyed  as  sheriff 
or  known  officer,  but  must  show  his  authority,  and  make  known  his 
business  if  required  by  the  party  who  is  to  obey  the  writ'  In  general 
a  deputy  sheriff  has  power  to  make  conveyances  of  lands  sold  under 
execution.^  And  where  a  sheriff  makes  a  deed  completing  a  sale 
made  by  a  deputy  he  thereby  ratifies  the  levy  and  sale  by  the  deputy, 
for  the  purchaser's  protection;  and  this  has  been  declared  to  be  the 
rule  though  tiie  deputy  acted  without  any  regular  appointment'  The 
authority  of  a  deputy  sheriff  continues  after  the  expiration  of  the 
sheriff's  term  with  respect  to  all  duties  which  may  be  performed  by 
the  deputy,  unless  the  authority  is  revoked  or  the  sheriff  dies .•  So, 
the  deputy  of  a  sheriff  who  levied  upon  property  while  in  (rfSce  may, 
with  or  without  a  venditioni  exponas,  sell  the  property  after  the 
sheriff  has  gone  out  of  office.'  And  a  deputy  may,  after  the  expira- 
tion of  his  principal's  term  of  office,  complete  the  execution  of  proc- 
ess which  he  has  previously  commenced,  by  executing  a  conveyance 
to  a  purchaser  thereunder.*  A  sheriff  may  complete  a  deputy's  return 
of  execution,  where  the  d^uty  dies  after  having  made  a  sale  of 
attached  goods  under  the  execution,  and  before  finishing  and  sign- 
ing his  return.'  Under  the  general  principle  that  a  sheriff's  deputy 
is  merely  his  agent,  it  is  clear  that  such  agency  is  terminated  by  the 

19.  Reinhart  v.  Lugo,  86  Cel.  395,  46  Am.  Dee.  145. 

24  Pac.  1089,  21  A  S.  R.  62;  Gibbens     4.  Haines  v.  Lindsey^  4  Oluo  88,  19 

v.  Pickett,  31  Fla.  147,  12  So.  17,  19  Am.  Dec.  586. 

L.R.A.  177;  Ditch  v.  Edwards,  1  Scam.     5.  Brooks  t.  Rooney,  11  Ga.  423,  66 

{111)  127 J  26  Am.  Dec.  414  and  note.  Am.  Dec.  430. 

20.  Reinhart  v.  Lugo,  86  CaL  395,  6.  Tyree  v.  Wilson,  9  Grat.  (Ya.) 
24  Pac.  1089,  21  A  S.  R.  52.  59,  58  Am.  Dec.  213. 

1.  MUler  V.  Alexander,  13  Tex.  497,     Note:  42  L.R.A.(N.S.)  877-881. 
65  Am.  Dec.  73.  7.  Lofland  v.  Kwing,  6  Litt  (Ey.) 

Notes:   17   L.R.A.    246-246  ;    42  42,  15  Am.  Dec.  4L 
L.R.A.(N.S.)  877-«81.  8.  Tuttle  t.  Jackson,  6  Wend.  (N. 

2.  State  T.  Bos,  135  Mo.  325,  36  S.  T.)  213,  21  Am.  Dec  306  and  note. 
W.  636,  33  L.R.A.  616.  9.  Lovett  t.  Pike,  41  He.  340,  60 

8.  Burton  v.  Wilkinson,  18  Vt.  186,  Am.  Dec  248. 
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official  ascertainment  of  the  sberiff's  insanity.^"  Where  the  law  does 
not  impose  any  duty  on  a  deputy  as  such,  and  does  not  recognize  him 
as  an  officer  within  himself,  he  is  not  held  liable  for  omissions  to 
act**  However,  on  the  principle  that  a  servant  is  liable  to  his  mas- 
ter for  breach  of  duty,  in  consequence  of  which  a  loss  is  sustained  by 
the  master,  it  has  been  held  that  if  a  jailer  suffers  a  prisoner  to  escape, 
and  the  sheriff  ia  thereby  made  responsible,  the  jailer  is  liable  to  him 
in  an  action  on  the  case." 

74.  Depaties  de  Facto. — On  the  question  of  authority,  it  is  an 
established  principle  of  law  that  the  acts  of  an  officer  having  color 
of  title  in  the  exercise  of  the  ordinay  functions  of  his  office  are  valid 
in  respect  to  the  rights  of  third  persons  who  may  be  interested  in 
such  acts,**  and  the  validity  of  such  acts  cannot  be  impaired  by  evi- 
dence tending  to  overcome  the  presumption  that  he  is  an  officer  de 
jure.**  Hence  it  is  that  the  act£i  of  a  deputy  sheriff  who  has  not  taken 
the  oath  required  by  law,  but  who  has  qualified  in  other  respects,  are 
valid  with  regard  to  the  right  of  third  persons,  so  as  to  enable  him  to 
levy  an  executi'>n  on  real  estate.** 

75.  Liability  of  Sheriff  for  Deputy's  Acts^Itis  a  general  and  well 
established  rule  that  a  sheriff  is  liable  for  all  acts  done  by  his  deputy 
as  such ;  *•  but  the  authorities  are  far  from  being  harmonious  as  to 
the  exact  scope  of  this  rule  in  particular  instances.  The  same  ques- 
tions arise  in  considering  the  rules  relating  to  deputies  as  in  deter- 
mining the  liability  of  a  sheriff's  sureties,  for  in  a  sense  the  sheriff 
is  a  surety  or  a  legal  sponsor  for  the  acts  of  his  deputy.*'    Some  of 

10.  Somws  V.  Burke  County,  123  is  alone  liable  for  the  Diligent  and 
N.  G.  5^,  31  S.  E.  873,  68  A.  S.  B.  injurious  acts  of  his  deputy) ;  State  v. 


11.  Coltraine  t.  McCaine,  14  N.  C.  King  v.  Chase,  15  N.  H.  9,  41  Am. 


12.  Duncan  v.  Klinefelter,  5  Watts  (Pa.)  240,  2  Am.  Dee.  438;  Fisher  v. 
(Pa.)  141,  30  Am.  Dee.  295.  (Jen-  VanMeter,  9  Leigh  (Va.)  18,  33  Am. 
erally  as  to  the  liability  of  sheriffs  for  Dec  221;  Russell  v,  Lawton,  14  Wis. 
acts  of  deputies,  see  infra,  par.  111.       202,  80  Am.  Dec.  769.   And  see  gen- 

13.  Bneknam  v.  Ruggles,  15  Mass,  erally,  Public  Oitigkrs,  vol.  22,  p.  586 
180,  8  Am.  Dec.  98;  Alabama,  etc.,  R.  et  seq. 

Co.  V.  Holding,  69  Miss.  255,  13  So.  In  Flanagan  v.  Hoyt,  36  Vt.  565.. 
844,  30  A.  S.  R.  541;  Jewdl  v.  Gilbert,  86  Am.  Dec.  675,  it  is  held  that  acta 
64  N.  H.  13,  6  Atl.  80, 10  A.  S.  R.  357.  of  a  deputy  are  not  to  be  regarded 
Ctoierally  aa  to  ^erifib  de  facto,  see  as  acts  of  Uie  sheriff,  in  the  sense  of 
supra,  par.  53.  And  see  Publio  Oiti-  either  agency  or  identity,  but  rather  in 
OEBS,  vol.  22,  p.  601  et  seq.  the  sense  of  official  -relation  and  of  re- 

14.  Jewell  T.  Gilbert,  64  N.  H.  13,  6  sponsibility  cast  by  law  upon  the  sher- 
Atl.  80, 10  A.  S.  R.  3S7.  iff  for  the  aets  of  his  deputy;  that  is, 

15.  Bucknam  v.  Ruggles,  15  Mass.  for  what  the  deputy  does,  the  shonfl 
180,  8  Am.  Dec.  98.  is  made  responsible  the  same  as  if  he 

16.  Jones  v.  McGuii^  61  UL  382,  00  had  officially  done  the  same  thing. 
Am.  Dee.  566  (applyh^  the  rule  to  a    17.  See  Bupra,  par.  61 
United  States  marshal,  who,  it  is  held, 
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the  authorities  declare  that  a  sheriff  is  liable  for  all  official  neglect 
or  misconduct  of  his  deputy;  and  also  for  his  acts  not  required  by 
law,  where  the  deputy  assumes  to  act  under  color  of  his  office;  and 
that  such  acts  may  include  wrongs  or  trespasses  under  color  of  office.'* 
Other  courts  take  the  view  that  the  act,  in  order  to  carry  the  Uabil- 
ity  over  to  the  principal,  must  be  done  by  virtue  of  the  office,**  and 
in  interpreting  this  rule  it  has  been  held  that  in  order  for  the  dep- 
uty's act  to  have  that  character,  it  must  be  done  in  an  attempt  to 
serve  or  execute  a  writ  or  process  and  as  a  means  to  that  end,  or  in 
acting  under  a  statute  giving  him  the  right  to  arrest  without  a  war- 
rant; otherwise  he  is  acting  as  an  individual.'  Still  other  statements 
of  the  rule  are  to  the  effect  that  the  sheriff  is  not  liable  for  unofficial 
acta  of  the  deputy ;  •  or  for  tlje  deputy's  trespasses ;  •  or  for  neglect 
of  any  duty  which  the  law  does  not  require  him  officially  to  perform.* 
The  responsibility  of  a  sheriff  for  his  deputy's  acts  does  not  extend 
to  acts  performed  by  the  deputy  out  of  the  usual  course,  under  instruc- 
tions from  the  plaintiff  or  his  attorney.*  And  though  a  sheriff  and 
his  deputy  are,  for  many  purposes,  regarded  as  one  officer  in  law, 
this  nUe  cannot  be  extended  so  far  as  to  make  the  sheriff  chargeable 
with  notice  of  all  that  has  come  to  the  knowledge  of  any  of  his 
deputies;  *  nor  can  it  be  stretched  so  far  as  to  require  impossibilities 
of  the  sheriff,  or  to  impose  unconscionable  exactions.'  The  nile 
imposing  liability  on  the  sheriff  for  his  deputy's  acts  has  been  en- 
forced though  the  deputy  was  merely  a  de  facto  officer,  if,  as  a  matter 
of  fact,  he  acted  with  the  knowledge,  consent,  and  approhation  of 
the  sheriff.®  Although  a  sheriff  is  liable  for  a  trespass  committed 
by  his  deputy  alone,  he  cannot,  under  t^e  rule  established  in  certain 
jurisdictions,  he  sued  therefor  jointiy  with  the  deputy,  nor  will  an 

18.  People  Y.  Beach,  49  Colo.  516,  3.  Harrington  v.  Fuller,  18  Ue.  277, 
113  Pac.  513,  37  L.E.A.(N.S.)  873  ;  36  Am.  Dec.  719;  Brown  t.  Wallis,  lOfr 
Forsyth©  t.  EUis,  4  J.  J.  Marsh.  (Ky.)  Tex.  646,  101  S.  W.  1070,  12  L.E.A. 
298,  20  Am.  Dec.  218;  Harrington  v.  (N.S.)  1019. 

FuUer,  18  Me.  277,  36  Am.  Dec.  719;     Note:  46  Am.  Dec  512. 
Tyree  y.  Wilson,  9  Grat.  (Va.)  59,  58     8.  Brown  v.  Wallis,  100  Tex.  546, 
Am.  Dec.  213.  101  S.  W.  1070, 12  L.R.A.(N.S.)  1019. 

Note:  91  A.  S.  R.  550.  4.  Harrington  v.  Fuller,  18  Me.  277, 

19.  Coltraine  v.  MeCaine,  14  N.  C.  36  Am.  Dec.  719. 

308,  24  Am.  Dec.  256;  JamesviUe,  etc.,  6.  Gorham  v.  Qale,  7  Cow.  (N.  Y.) 
R.  Co.  V.  Fisher,  109  N.  C.  1,  13  S.  E.  739,  17  Am.  Dec.  549. 


See,  generally,  supra,  par.  40  et  seq.,  N.  H  66,  9  Am.  Dee.  39 ;  Russell  v. 
as  to  liability  for  trespasses.  Lawton,  14  Wis.  202.  80  Am.  Dee.  769. 

20.  Jones  v.  VanBever,  164  Ky.  80,  7.  Whitney  v.  Butterfield,  13  Cal. 
174  S.  W.  795,  L.R.A.1915E  172  and  335,  73  Am.  Dec.  584;  CampbeU  v. 
note;  Bond  v.  Ward,  7  Mass.  123,  5  Phelps,  1  Pick.  (Mass.)  62,  11  Am. 
Am.  Dec.  28.  Dec.  139  and  note. 

1.  Jones  v.VanBever,164Ky.80,174  8.  Mathis  v.  Carpenter,  96  Ala.  1B6, 
S.  W.  795,  L.R.Aa915E  172  and  note.  10  So.  341,  36  A.  S.  R.  187. 
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6.  Vinton  v.  Bradford,  13  Mass.  114, 
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action  lie  against  him  after  a  judgment  against  the  deputy,  upon 
which  execution  has  been  issued.' 

76.  Liability  of  Sureties  for  Acts  of  Deputies.— The  litibility  of  the 
sureties  of  a  deputy  is  continuous  with  that  of  their  principal.  Their 
undertaking  is  to  make  good  the  official  defaults  of  tiieir  principal." 
And  the  bond  they  give  where  the  office,  as  such,  is  not  recognized 
by  the  law  is,  sMctly  speaking,  not  an  official  bond,  but  rather  a 
personal  contract  between  the  parties.^^  A  bond  given  to  a  sheriff 
for  faithful  performance  of  duty  by  a  deputy,  conditioned  "that  the 
said  sheriff  shall  not  sustain  any  damage  or  molestation  whatever, 
by  reason  of  any  act  done  or  any  liability  incurred  by  and  through 
said  deputy,"  means  t&at  the  sheriff  shall  not  sustain  any  damage, 
that  is,  any  actual  damages,  through  the  deputy.  Although  a  judg- 
ment has  been  recovered  against  the  sheriff  for  a  default  of  the 
depu^,  yet,  so  long  as  the  sheriff  has  not  paid  it,  his  right  of  action 
against  the  sureties  is  not  complete.^*  When  the  sheriff's  sureties 
have  been  compelled  to  pay  money  collected  by  the  deputy  sheriff, 
but  not  paid  over  to  his  principal,  the  sureties  on  a  deputy's  bond  of 
indemnity  are  liable  by  subrogation  to  the  sureties  on  tiiie  sheriff's 
official  bond.*' 

X.  Actions  against  Sheriffs  or  Constables 

Parties  and  Form,  of  AcHon 

77.  Parties. — Ordinarily  an  action  against  a  sheriff  or  other  offi- 
cer fOT  nonperformance  of  duty  can  be  sustained  only  by  the  '^e^on 
to  whom  the  duty  was  due;  interest  in  the  cause  being  generally 
the  surest  test  as  to  who  is  entitled  to  sue.^*  All  who  claiip  an  inter 
est  in  the  controversy  adverse  to  the  plaintiff  should,  ordmarily,  be 
made  parties  defendant,^"  but  it  has  been  held  tiiat  persotis  unaffected 
by  a  seizure  of  goods,  though  they  have  purchased  tbem  subject  to 
a  right  of  stoppage  in  transitu,  are  not  necessary  parties  to  an  action 
by  their  creditor  against  a  sheriff  who  seizes  and  so'js  such  property 
in  defiance  of  tiie  creditor's  right.*'  While  under  ^neral  principles 
there  may  be  a  substitution  of  parties,  this  canno.  be  effected  to  the 

9.  Qnincy  v.  Hall,  1  Pick.  (Mass.)  14.  Gregg  v  ''Jrawford,  4  Ala.  ISO, 
357,  11  Am.  Dec.  198  and  note.  37  Am.  Dee.  73l#. 

Note:  11  Am.  Dec.  146.  16.  Chase  ^.  Plymouth,  20  Vt.  469, 

10.  Wallace  v.  Holly,  13  Qa.  389,  58  50  Am.  Dec  52. 

Am.  Dec.  518.  16.    ValK.  v.  Cerre,  36  Mo.  575,  88 

11.  Brinson  v.  Thomas,  2  Jones'  Eq.  Am.  Dee.  HjI.  Generally  as  to  parties 
(N.  C.)  414,  67  Am.  Dec.  224.  plaintiff  a^d  defendant,  see  Paiotbs, 

12.  Gilbert  v.  Wiman,  1  N.  Y.  550,  vol.  20,  p  664  et  seq. 

49  Am.  Dec.  359.  17.  Hams  v.  Tenney,  85  Tex.  254, 

13.  Brinson  v.  Thomas,  55  K.  C.  414,  20  8.  W  82|  34  A.  S.  &  796, 
67  Am.  Dec  224  and  note. 
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prejudice  of  one  having  a  right  of  action  against  a  particular  officer 
or  person.  Hence  it  is  that  a  statute  which  requires  the  court,  upon 
the  application  of  the  sheriff,  to  substitute  the  applicant's  indemnitor 
as  defendant  in  an  action  commenced  against  the  sheriff  may  be 
violative  of  the  constitutional  prohibition  against  the  taking  of  pri- 
vate property,  without  due  proc^,  to  the  extent  that  it  requires  such 
substitution  in  opposition  to  the  plaintiff's  wishes.^'  A  suit  on  a  sher- 
iff's bond  may  properly  be  brought  in  the  name  of  the  state,  for  the 
use  of  the  party  injured;  and  on  such  a  bond  given,  under  the  law, 
to  an  executive  of  the  state,  it  has  been  held  that  a  citizen  of  another 
state  has  a  right  to  sue.-**  But  to  entitle  a  citizen  to  sue  on  the  bond 
for  his  own  use,  he  must  show  such  a  default  as  would  entitle  him  to 
recover  against  the  sheriff  in  an  action  on  the  case.*  It  has  been 
held  that  the  United  States  may  sue  as  the  party  aggrieved  upon  tlie 
bond  of  a  sheriff  from  whom  a  federal  prisoner,  lawfully  in  his  cus- 
tody, has  escaped,  where  the  state  statute  authorizes  suit  on  the  bond 
by  any  party  aggrieved.*  In  general,  sureties  to  an  official  bond  are 
proper  parties  to  a  suit  brought  upon  a  breach  of  the  condition  of 
the  bond,  though  neither  the  fact  nor  amount  of  their  principal's 
default  has  been  established  by  previous  suit.*  By  law  the  action 
for  a  deputy  sheriff's  malfeasance  should  be  brought  against  the 
sheriff,  although  practically  the  deputy  sheriff  appears  and  defends.* 
.  78.  Assnmpsit. — sheriff  is  liable  to  an  action  of  assumpsit  for 
the  amount  of  goods  sold  by  him  under  a  venditioni  exponas,  though 
the  purchaser  to  whom  the  goods  are  delivered  refuses  to  pay  for  them. 
If  he  delivers  the  goods  seized  and  sold  without  receiving  the  money, 
he  is  answerable  for  the  amount.'  And  where  a  sheriff  has  sold  par- 
ticular goods  under  a  writ  of  fieri  facias  with  notice  of  a  previous 
assignment  by  the  defendant,  and  has  paid  over  the  proceeds  of  the 
sale  to  the  plaintiff,  an  action  for  money  had  and  received  may  be 
maintained  to  recover  the  proceeds  of  the  sale  of  the  specific  proper- 
ty.' An  action  of  assumpsit  also  lies  for  money  extorted  by  the  abuse 
of  a  process  of  arrest.^ 

18.  Levy  v.  Dunn,  160  N.  T.  504,  S5  2.  Tennessee  v.  HilL  60  Fed.  1005, 
N.  E.  288,  73  A.  S.  R.  690.  22  U.  S.  App.  1,  9  C.  C.  A  326,  24 

19.  Brown  v.  Weaver,  76  Miss.  7,  23  I>.RA.  170. 

So.  388,  71  A.  S.  R.  512,  42  L.R.A.  8.  OoveniOT  v.  White,  4  Stew.  &  P. 

423;  SUte  v.  Moore,  19  Mo.  369,  61  (Ala.)  441,  24  Am.  Dee.  763. 

Am.  Dec  563:  State  v.  Timmons,  90  4.  Chamberlain  v.  Godfrey,  36  Vt 

Md.  10,  44  AtL  1003,  78  A  S.  R.  417  380,  84  Am.  Dec.  690. 

and  note.  6.  Denton  v.  Livingston,  9  Johns. 

20.  McNntt  T.  Bland,  3  How.  9,  11  (N.  Y.)  96,  6  Am.  Dec.  264. 

tr.  S.  {h.  ed.)  159.  6.  Merchants',   etc.,  Nat.  Bank  v. 

1.  South  V.  Maryland,  18  How.  396,  Bamea,  18  Mont.  335,  45  Pac  218,  56 
15  U.  S.  (L.  ed.)  433.  Generally  as  to  A.  S.  R.  586,  47  L.R.A.  737  and  note, 
who  may  sue  on  oflScial  bonds,  see  Pub-  7.  See  Abdsi  Ot  Pboobss,  vol.  1,  p. 
uo  Otficebb,  vol.  22,  p.  517  et  aeq.  113. 
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79.  Trespass  or  Case.— Aa  already  seen,  a  sheriff  or  other  officer 
will  be  considered  a  trespasser  and  liable  as  such  if  he  does  not  pur- 
sue the  authority  given  him  by  his  writ,  and  the  rules  of  law  in  the 
execution  of  his  duty  under  it,  as,  for  instance,  where  he  makes  an 
excessive  levy  or  sale,  takes  exempt  property,  or  the  goods  of  a  stran- 
ger to  the  writ,  or  misuses  or  injures  property  in  his  custody.*  In 
general,  case  is  the  proper  remedy  for  acts  done  in  abuse  of  process 
regular  upon  its  face,'  even  though  the  process  is  sued  out  from 
improper  motives  and  applied  to  improper  purposes.^**  And  under 
the  practice  in  the  particular  jurisdiction  it  may  be  permissible  to 
join  a  count  in  case  in  an  action  against  a  sheriff,  alleging  misfeas- 
ance by  which  plaintiff  lost  hia  debt,  with  a  count  in  trover  and  con- 
version, against  him  individually,  for  goods  belonging  to  the  plaintiff, 
and  detained  by  the  defendant^^  It  has  been  held  that  case  as 
well  as  trespass  Ues  against  an  officer  for  selling  the  defendant's  prop- 
erty under  execution,  in  disregard  of  his  claim  to  the  benefit  of  the  ex- 
emption law.'*  Trespass  on  the  case  for  any  mere  nonfeasance  of  a 
deputy  sheriff  will  not  lie  against  the  sheriff,  since  this  is  not  sufficient 
to  make  the  latter  a  tortfeasor  ab  inito.** 

80.  Trover. — Under  the  principle  that  a  tortious  taking  of  anoth- 
er's chattels  is  a  conversion,  an  officer  who  attaches  the  goods  of  a 
stranger  is  liable  in  trover;'*  and  although  the  statute  regulating 
the  trial  of  ttie  right  of  property  gives  to  the  owner  of  personal  prop- 
erty, taken  under  a  writ  against  another,  a  remedy  by  which  he  may 
regain  possession  and  establish  hia  ownership,  this  has  never  been 
regarded  as  depriving  him  of  any  remedy  given  by  law  to  owners  of 
property  for  the  conversion  of  their  goods.^*  Bui  a  sheriff  is  not 
guilty  of  conversion  of  property  when  taken  and  sold  under  an  execu- 
tion, when  he  finds  the  property  in  the  actual  possession  and  under 
tile  cont^l  of  the  execution  debtor,  until  a  demand  for  the  return 

8.  See  snpra,  par.  4(M6.  Oenez^  13.  Abbott  v.  Kimball,  19  VL  061, 
ally  as  to  the  propriety  of  an  action  of  47  Am.  Dec.  708. 

trespass  for  abnae  of  process,  sea  14.  Yoek^  v.  Smith,  181  III  664,  54 
Abuse  or  Process,  vol.  1,  p.  112  et  K.  E.  1048,  72  A.  S.  R.  286;  Shnmway 
nq.  V.  Rutter,  8  Pick.  (Mass.)  443, 19  Am. 

9.  Bamett  v.  Reed,  51  Fa.  St.  190,  Dec.  340:  Woodbury  v.  Long,  8  Pick. 
88  Am.  Dee.  674;  Peai^n  v.  Qale,  8  (Mass.)  543, 19  Am.  Dec.  345;  Dickev 
Vt.  509,  30  Am.  Dec.  487;  Nutt  v.  v.  Converse,  117  Mich.  449,  76  N.  W. 
Wheeler,  30  Vt.  436,  73  Am.  Dec.  316.  80,  72  A.  S.  R.  568;  Gehlert  v.  Quinn, 
And  see  Abuse  or  PnocKss,  vol.  1,  p.  35  Mont.  451,  90  Fac  168,  119  A.  8. 
113.  R.  864;  Parker  v.  Wabfod,  16  Wend. 

10.  Breck  V.  Blancbard,  20  N.  H.  (N.  T.)  514, 30  Am.  Dec.  124;  Vickexy 
323,  51  Am.  Dec.  222.  v.  Crawford,  93  Tei.  373,  55  S.  W. 

11.  Patterson  v.  Anderson,  40  Pa.  560,  77  A.  S.  B.  891,  49  L.RA.  773. 
St.  359,  80  Am.  Dec.  579.  And  see  Trover. 

12.  VanDresor  v.  King,  34  Pa.  St  IB.  Tickcry  v.  Crawford,  93  Tex. 
201,  75  Am.  Dec  643  and  note;  Hall  373,  65  S.  W.  560,  77  A.  S.  R.  891,  49 
V.  Brooks,  8  Vt.  485,  30  Am.  Dec.  485.  L.RA.  77a 
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of  the  property  is  made  or  notice  given  of  the  ownership  of  the  prop- 
erty, or  the  sheriff  has  knowledge  of  the  actual  ownership.**  It  is 
also  a' well  settled  rule  that  either  an  action  for  conversion,  or  claim 
and  delivery  proceedings,  will  lie  against  an  officer,  where  he 
refuses  unlawfully  to  turn  over  exemptions  to  the  debtor.*'  Trover 
and  replevin  being  concurrent  remedies,  the  fact  that  a  party  could 
have  replevied  exempt  property  will  not  prevent  him  from  claiming 
as  exempt  a  judgment  for  the  conversion  thereof.'®  Trover  also  lies 
against  an  officer  who  sells  without  notice  property  seized  under 
process ;  ^*  or  where,  after  execution  sale,  he  retains  possession  until 
payment  of  the  bid,  and  then  refuses  delivery  to  the  purchaser ; "  or 
where,  in  a  case  of  arrest,  he  takes  from  a  prisoner  in  his  custody  prop- 
erty rightly  belonging  to  tiie  prisoner  and  thereafter  surrenders  it  to 
another.'  While  a  purchase  by  a  deputy  sheriff  at  his  own  execution 
sale  is  a  conversion  for  which  the  creditor  may  maintain  trover,  he 
has  no  ground  of  complaint  if  the  sale  was  for  a  fair  price  and  the 
proceeds  were  applied  on  the  execution.'  A  lawful  taking  is  no  con- 
version. Nor  is  trover  maintainable  against  an  officer  or  authorized 
person  for  mere  neglect  to  take  proper  care  of  attached  personal 
property.*  And  it  is  not  conversion  for  an  officer  to  levy  upon  part- 
nership property  wrongfully,  and  to  advertise  it  for  sale,  since  to 
sustain  trover  against  him,  it  must  appear  that  the  partners  have  boon 
deprived  of  the  possession  of  the  property,  by  removal  or  otherwise, 
under  circumstances  which  show  that  the  officer  is  legally  chargeable 
with  such  deprivation.* 

81.  Replevin. — Upon  the  question  whether  replevin  may  be  main- 
tained against  an  officer  who  takes  property  by  virtue  of  a  writ,  the 
cases  are  conflicting.  Some  authorities  hold  that  the  property  is  in 
the  custody  of  the  law,  and  hence  replevin  will  not  lie  either  for  a 
third  person  whose  property  has  been  taken  as  that  of  the  judgment, 
debtor,  or  for  the  judgment  debtor  whose  exempt  property  has  been 
taken,*  and  this  nUe  has  been  held  to  govern  though  such  third  per- 

16.  Mariner  v.  Wasser,  17  N.  D.  *  Am.  Dec.  248. 

361,  117  N.  W.  343,  138  A.  S.  R.  714.     3.  Abbott  v.  Kimball,  19  Vt.  561, 

17.  Hutehinaon  v.  Whitmore,  90  47  Am.  Dec.  708;  Nutt  v.  Wheeler, 
Mich.  255,  51  N.  W.  451.  30  A.  S.  R.  30  Vt.  436,  73  Am.  Dec.  316. 

431;  Oliver  v.  Wilson,  8  N.  D.  590,  80  4.  Knuze  v.  Cox,  U3  Mich.  546, 

N.  W.  757,  73  A.  S.  R.  784.  71  N.  W.  864,  67  A.  S.  R.  480. 

18.  Belowv.  Robbins,  76Wis.600,45  5.  Emerson  v.  Hopper,  94  Ark. 
N.  W.  416, 20  A.  S.  R.  89, 8  L.R.A.  467.  384,  127  S.  W.  467,  140  A.  S.  R. 

19.  Wright  V.  Spencer,  1  Stew.  121;  Willard  v.  Kimball,  10 ,  Allen 
(Ala.)  576,  18  Am.  Dee.  76.  (Mass.)  211, 87  Am.  Dee.  632  and  note; 

20.  Patterson  v.  Anderson,  40  Pa.  Lathrop  v.  Cook,  14  Me.  414,  31  Am. 
St.  359,  80  Am.  Dec.  579.  Dec.  62:  Welter  v.  Jaeobson,  7  N.  D. 

1.  Bell  V.  Carter,  164  Fed.  417,  90  32,  73  N.  W.  65,  66  A.  S.  R.  632  and 
C.  C.  A.  555,  19  L.R.A.(N.S.)  833.      note  (holding  to  this  rule  but  qualify- 

2.  Lovett  V.  Pike,  41  Me.  340,  66  ing  it  to  the  effect  that  replevin  may 
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son  had  given  a  receipt  promising  to  deliver  the  property  to  the  offi- 
cer on  deinandj  though  not  admitting  property  in  the  attachment 
debtor.'  Other  authorities  maintain  that  a  third  person  whose  prop- 
erty has  been  levied  on  may  replevy  it  out  of  the  hands  of  the  officer 
who  has  taken  it  under  a  writ  against  another ; '  or  he  may  recover 
the  value  of  the  goods  taken ;  *  but  replevin  does  not  He  in  favor  of  an 
execution  defendant  whose  exempt  property  has  been  levied  on.  It 
has  been  said  that  while  as  to  a  defendant  the  property  is  in  the 
custody  of  the  law  and  he  is  concluded  1^  the  judgment  against  him, 
such  reasoning  has,  however,  no  application  to  the  rights  of  a  stran- 
ger whMe  property  has  been  wrongfully  taken  on  an  execution  against 
another  person.  Hence,  the  distinction  noted  and  the  limitation  of 
the  last  named  rule.*  A  full  discussion  of  the  impropriety  of  replevin 
to  recover  property  in  the  custody  of  the  law,  and  the  question  as  to 
when  property  is  in  fact  in  such  custody,  is  found  elsewhere  in  this 
work.**  A  ^eriff,  having  possession  of  property  under  a  writ  of 
attachmenti  is  not  bound  by  a  judgment  in  a  replevin  suit  to  which 
he  was  not  a  party,  and  in  which  he  was  not  served  with  process  and 
did  not  appear,  and  which  he  did  not  defend,  although  his  under 
sheriff,  as  an  individual,  was  a  party  to  the  replevin  suit**  It  has  been 
held  that  replevying  property  from  a  sheriff  does  not  release  it  from  the 
levy,  but  upon  judgment  of  restitution  being  rendered,  it  is  his  duty 
to  sell  it  by  virtue  of  such  levy,  and  apply  the  proceeds  to  the  satis- 
faction of  executions  in  the  order  of  their  priority.  ^  No  new  authority 
is  necessary  to  enable  him  to  do  this.**  A  party  who  has  attached 
property,  if  it  is  replevied  from  him  or  from  the  attaching  officer, 
must  follow  the  replevin  action  to  final  judgment,  and,  if  successful, 
satisfy  his  claim  by  an  execution  upon  the  judgment,  and,  failing 
in  that,  look  to  the  replevin  bond,  and,  failing  in  this,  look  to  the 
negligence  or  bad  faith  of  the  officer  in  taking  an  insufficient  replevin 
bond,  if  such  were  the  facts.** 

be  maintained  against  a  sheriff  after  v.  Skinner,  20  Johns.  (N.  Y.)  466, 
it  has  become  his  duty  to  deliver  the  11  Am.  Dec.  302. 
property  taken  by  him  under  a  writ  of      8.  Shipman  v.  Clark,  4  Deaio  (N. 
replevin  to  one  of  the  parties  in  that  Y.)  446,  47  Am.  Dec.  264. 
suit,  and  he  fails  after  a  reasonable      9.  Clark  v.  Skinner,  20  Johns.  (N. 
time  to  make  such  delivery);  Griffith  Y.)  465,  11  Am.  Dec.  302. 
V.  Smith,  22  Wis.  646,  99  Am.  Deo.  90.     10.  See   Executions,  voL   10,  p. 
Note:  75  Am.  Dee.  646.  1281;  Rkplevin.  vol.  23,  p.  877  et  seq. 

6.  Lathrop  v.  Cook,  14  Me.  414,  31  11.  Geekie  v.  Kirby  Carpenter  Co., 
Am.  Dec.  62.  106  U.  S.  379,  27  U.  S.  (L.  ed.)  157. 

7.  Wood  V.  Weimar,  104  U.  S.  786,  12.  Ferguson  v.  WilHama,  3  B.  Mon. 
26  U.  S.  (L.  ed.)  779;  Philips  v.  (Ky.)  302,  39  Am.  Dec.  466.  Gener- 
Harrisa,  3  J.  J.  Marsh.  (Ky.)  122,  ally  as  to  release  or  abandonment  of 
19  Am.  Dec.  166;  Geblert  v.  Quinn,  levy,  see  Lkvt  and  Seizube,  vol.  17, 
35  Mont.  451,  90  Pac.  168,  119  A.  S.  p.  218. 

R.  864;  Shipman  v.  Clark,  4  Denio  13.  Shull  v.  Barton,  56  Neb.  716, 
(K.  Y.)  446,  47  Am.  Deo.  264;  Clark  77  N.  W.  132,  71  A.  S.  B.  698. 
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82.  Action  for  Taking  Insofflcient  Sureties  in  Replevin. — ^It  b^ng 
the  duty  of  a  sheriff  to  take  a  replevin  bond  with  sufficient  sureties, 
he  ia  liable  in  case  of  their  insufficiency,**  and  the  fact  that  he  acts 
in  good  faith  in  approving  a  replevin  bond  does  not  of  itself  protect 
him  from  liability  for  negligence  in  respect  thereto.'*  The  statute 
of  limitations  against  a  sheriff  for  taking  insufficient  sureties  in 
replevin  commences  running  from  the  time  when  the  plaintiff  in 
replevin,  after  judgment  for  a  retum,  has  failed  to  return  upon 
demand  the  property  replevied.'*  In  an  action  against  an  officer  for 
carelessly  and  negligently  accepting  a  delivery  bond  with  insolvent 
and  irre^onsible  securities,  for  property  taken  by  him  in  a  prior  suit, 
the  plaintiff  can  recover  only  damages  actually  sustained.'^ 

83.  Summary  Proceedings;  Mandamus;  Supersedeas;  Criminal  Lia- 
bility.— In  many  of  the  states  express  provision  is  made  by  statute 
for  summary  proceedings  against  a  sheriff  or  other  officer  and  his 
sureties  for  delinquency  or  default  in  the  performance  of  his  duties 
by  such  officer.'*  Thus  for  instance  the  statutes  in  some  states  pro- 
vide that  if  any  sheriff  shall  refuse  or  neglect  to  execute  any  writ  of 
execution,  or  to  return  any  writ  to  the  proper  court  on  or  before  the 
return  day,  he  g^all,  on  motion,  be  amerced  in  the  sum  of  the  debt, 
damages,  and  costs,  with  ten  per  cent  thereon  to  and  for  the  use  of 
the  plaintiff,  or  defendant,  as  the  case  may  be.**  Before  an  officer 
can  be  amerced,  however,  under  such  a  statute,  it  must  clearly  appear 
tliat  a  valid  judgment  has  been  entered;  that  it  has  not  been  satisfied; 
that  an  execution  has  been  duly  issued  and  delivered  to  the  officer 
for  service  and  return,  and  that  the  officer  ha^  failed  to  serve  or  return 
it  as  required  by  law.*'  The  return  of  a  sheriff,  showing  due  execu- 
tion of  a  fieri  facias,  cannot,  however,  be  disputed  on  a  motion  to 
amerce  such  officer.  The  faithful  discharge  of  the  sheriff's  obligations 
can  only  be  inquired  into  in  an  action  for  a  false  return.*'  So  also  a 
breach  of  duty  by  a  sheriff  or  constable  is  under  some  circumstances 
punishable  as  a  contempt.'  It  has  been  held  that  mandamus  will  lie 

14.  Nnriwrt  v.  Gnnmiigham,  50  Me.  Note:  95  A.  S.  R.  129,  130. 

231,  79  Am.  Dw.  612;  Shnll  v.  Bar-  As  to  Boinmary  proceedings  against 

ton,  S6  Neb.  716,  77  N.  W.  132,  71  an  officer  for  failure  to  return  an  exe- 

A.  S.  R.  698.    And  see  generally,  ention  in  due  time,  see  Iavt  akd 

EtePLEViir,  vol.  23,  p.  901.  Sbiztjbe,  vol  17,  p.  221  et  seq. 

16.  Sfaull  V.  Barton,  66  Neb.  716,  19.  Stein  v.  Scanlan,  34  Okla.  SOI, 

77  N.  W.  132,  71  A.  S.  R.  698.  127  Pao.  483,  42  L.R.A.(N.S.)  896; 

16.  Newbert  v.  Cunningham,  SO  Me.  Swfflison  v.  Christoferson,  10  S.  D. 
231,  79  Am.  Dec  612.  188,  72  N.  W.  459,  66  A.  S.  R.  712 

17.  Mortland  v.  Smith,  32  Mo.  225,  and  note. 


18.  Turner  v.  FendaU,  1  Cranch  127  Pae.  483,  42  L.RJi..(N.S.)  Sm. 
117,  2  U.  S.  (L.  ed.)  53;  Governor  v.     21.  Gallipolis  Bank  v.  Domigan,  12 

White,  4  Stew.  &  P.  (Ala.)  441,  24  Ohio  220.  40  Am.  Dec.  475. 
Am.  Dec.  763 ;  De  La  Garza  v.  Booth,     1.  In  le  Tyler,  149  U.  S.  164,  13 


82  Am.  Dec.  128. 


20.  St^n  v.  Scanlan,  34  Okla.  801, 


28  Tex.  478,  91  Am.  Dec.  328. 


S.  Ct  785,  37  U.  S.  (L.  ed.)  680; 
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against  a  sheriff  to  effect  a  restoration  of  property  unlawfully  seized, 
where  replevin  is  not  an  adequate  remedy ;  *  or  to  enforce  an  order  of 
restitution  of  possession  of  land,  issued  upon  appeal  in  a  case  where  a 
party  has  been  wrongfully  dispossessed.'  The  remedy  of  an  execu- 
tion debtor  where  the  judgment  has  been  paid  is  by  a  petition  for  a 
supersedeas.*  It  has  been  held  that  an  officer  may  be  convicted  of 
larceny,  where,  although  acting  under  a  writ  regular  on  its  face,  the 
evidence  shows  that  he  took  the  property  of  a  stranger  under  it,  in 
pursuance  of  a  conspiracy  to  get  possession  of  it  in  that  manner,  and 
concealed  the  property  and  himself,  so  that  a  lawful  claim  for  the 
property  could  not  be  made  upon  him.*  Not  only  may  a  sheriff  be 
sued  for  a  dereliction  of  duty,  in  a  civil  action,  but  a  more  summary 
remedy  is  also  left  open  to  him,  and  this  is  by  rule  or  amercement, 
which  every  court  has  &e  inherent  power  to  grant  for  failure  to 
carry  out  its  orders. 


84.  Defenses  in  Actions  for  Trespass;  General  Rules. — ^It  is  a  well 
established  rule  ttiat  a  sheriff  or  constable  is  justified  by  his  writ 
where  it  is  regular  on  its  face.*  It  is  sufficient  for  his  defense  that  he 
acted  in  good  faith  in  obedience  to  a  mandate  proceeding  from  a 

Ex  parte  Robinson,  27  Tex.  App.  628,  324;  Wallace  v.  Holly,  13  Qa.  389,  58 
11  S.  W.  669,  U  A.  S.  R.  207.  And  Am.  Dec.  518;  Blumaur-Frank  Drug 
see  CONTOMPT,  vol.  6,  pp.  495,  501;  Co.  v.  Branstetter,  4  Idaho  557,  43 
Levy  and  Seizcre,  vol.  17,  p.  222;  Pac.  575,  95  A.  S.  R.  151  (applying 
Receivers,  vol.  23.  p.  64.  the  rule  to  process  in  foreclosure); 

2.  Bell  V.  Thomas,  49  Cold.  76,  111  McDonald  v.  Willde,  13  HI.  22,  54 


3.  Quan  Wo  Chung  v.  Laumeister,  El.  413,  76  N.  E.  581,  3  L.R.A.(N.S.) 
83  Cal.  384,  23  Pac.  320,  17  A.  S.  R.  508;  Clay  v.  Caperton,  1  T.  B.  Mon. 
261  and  note.  And  see  Mahdahus^  (Ky.)  10,  15  Am.  Dec.  77;  Carle  v. 
vol.  18,  p.  250  et  aeq.  Delesdemier,  13  Me.  '363,  29  Am.  Dec. 

4.  Mason  v.  Vance,  1  Sneed  (Tenn.)  508  (arrest  justified  under  valid  pre- 
178,  60  Am.  Dee.  144.  And  see  Ex^  cept  of  a  person  who  happens  ,  to  be 
onnONS,  vol.  10,  p.  1248  et  seq.  privil^ed  from  arrest);  Gumev  v. 

6.  Luddy  v.  People,  219  111.  413,  Tufts,  37  Me.  130,  58  Am.  Dec.  777; 

78  N.  E.  581,  3  L.R.A.(N.S.)   508.  Ranahan  v.  O'Neale,  6  Gill  &  J.  (Md.) 

Generally  as  to  the  obtaining  of  prop-  298,  26  Am.  Dec.  576;  Willard  v. 

erty  by  fraud  or  trickery,  as  con-  Kimball,  10  Allen  (Mass.)  211,  87 

stituting  larceny,  see  Larceny,  vol.  Am.  Dec.  632;  Tubbs  v.  Tukey,  3 

17,  p.  13  et  seq.  Gush.  (Mass.)  438,  50  Am.  Dee.  744; 

6.  Conner  v.  Long,  104  U.  S.  228,  Twitehell  v.  Shaw,  10  Cush.  (Mass.) 

26  U.  S.  (L.  ed.)  723;  Townsly-Myrick  46,  57  Am.  Dec.  80;  Clarke  v.  May, 

Dry^ods  Co.  v.  Fuller,  58  Ark.  181,  2  Gray  (Mass.)  410,  61  Am.  Dec.  470; 

24 'S.  W.  108,  41  A.  S.  R.  97;  Bicker-  Tellefsen  v.  Fee,  168  Mass.  188,  46 

staflE  V.  Doub,  19  Cal.  109,  79  Am.  N.  E.  562,  60  A.  S.  R.  379,  45  L.R.A. 

Dec.  204;  Sexev  v.  Adkinson,  34  Cal.  481;  State  v.  Devitt,  107  Mo.  573,  17 

346,  91  Am.  Dec.  698;  Watson  v.  S.  W.  900,  28  A.  S.  R.  440;  St.  Louis, 

Watson,  9  Conn.  140,  23  Am.  Dee.  etc.,  B.  Co.  v.  Lowder,  138  Mo.  533, 


Defenses 


Pac.  76,  31  L.R.A.{N.S.)  664. 


Am.  Dec.  423;  Luddy  v.  People,  219 
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court  of  competent  authority,^  and  that  the  subject  matter  of  the 
suit  is  within  the  jurisdiction  of  the  court,  and  nothing  appears  in 
the  process  to  apprise  him  of  any  want  of  jurisdiction  over  the  person 
affected  by  the  procesa.*  If  a  court  has  jurisdiction  over  the  subject 
matter,  but  not  over  the  person,  an  execution  regular  on  its  face  and 
issued  by  such  court  will  protect  him  in  serving  it.  ITo  is  not  bound 
to  examine  into  the  validity  of  the  judgment  upon  which  such  execu- 
tion is  issued;  *  nor  as  to  whether  tiie  judgment  has  been  paid  before 
levy  and  sale  under  such  execution.**  However,  in  executing  a  writ 
of  possession  it  has  been  held  that  the  officer  is  bound  to  consult  the 
petition  and  the  reasons  for  judgment,  if  necessary  to  explain  what 
is  uncertain  in  the  decree,  and  will  be  responsible  in  damages  if 
he  neglects  or  refuses  to  execute  the  judgment,  if  practicable  with  such 
explanations.**  With  r^pect  to  sureties  on  a  bond  of  indemnity,  the 
rule  is  that  they  have  the  same  justification  and  defense  as  the  officer 
in  an  action  of  troE^ass  against  the  officers  and  tiie  sureties  for  wrong- 
ful levy.'* 

85.  Acts  of  Officer  in  Excess  of  Authority;  Good  Faith  of  Officer. — 

The  rule  is  well  established  that  where  an  authority  given  by  law  is 
exceeded,  the  party  loses  the  benefit  of  his  justification,  and  the  law 

30  S.  W.  799,  60  A.  S.  R.  566;  Uer-  A.  S.  R.  736;  Pierson  v.  Gale,  8  Vt. 
chants',  et«.,  Nat.  Bank  t.  Barnes,  18  500,  30  Am.  Dee.  487;  Hutchinson  t. 
Hont.  335,  45  Pae.  218,  56  A.  S.  R.  Lord,  1  Wis.  286,  60  Am.  Dec.  381. 
586,  47  L.R.A.  737;  Sfaull  v.  Barton,     Note:  95  A.  S.  R.  96. 
56  Neb.  716,  77  N.  W.  132,  71  A.  S.     See  infra,  par.  86,  88. 
R.  698;  McDonald  v.  Piescott,  2  Nev,     7.  Parley  v.  Lea,  20  N.  C.  169,  32 
109,  90  Am.  Dee.  617;  Keaiston  v.  Am.  Dec.  GSO.  As  to  acts  of  an  o£Bcer 
Little,  30  N.  H.  318,  64  Am.  Dec.  297  not  in  good  faitli  or  in  excess  of  liis 
and  note ;  Dunlap  v.  Hunting,  2  Denio  aathbiity,  see  infra,  par.  85. 
(N.  Y.)  643,  43  Am.  Dec.  763;  Clark     8.  McDonald  v.  Wilkie,  13  111.  22, 
T.  Skinner,  20  ^Tobns.  (N.  Y.)  465,  54  Am.  Dec.  423;  Gamey  v.  Tofts, 
11  Am.  Dee.  302;  Savacool     Bough-  37  Me.  130,  68  Am.  Deo.  777;  Savacool 
ton,  5  Wend.  (N.  Y.)  170,  21  Am.  v.  Boughton,  5  Wend.  (N.  Y.)  170, 
Dee.  181  and  note ;  Park^  v.  Walrod,  21  Am.  Dec.  181  and  note. 
16  Wend.  (N.  Y.)  514,  30  Am.  Dee.     9.  St  Louis,  etc.,  R.  Co.  Lowder, 
124;  Farley  v.  Lea,  20  N.  C.  160,  32  138  Mo.  533,  39  S.  W.  799,  60  A.  S. 
Am.  Dec.  680;  State  v.  Clifton,  152  R.  565;  Hamner  t.  Ballantyne,  13 
N.  C.  800,  67  S.  E.  751,  28  L.R.A.  Utah  324,  44  Pac.  704,  57  A.  S.  R. 
(N.S.)  673  (applying  the  principle  of  736.  / 
justification  to  acts  done  in  obedience     ID.  Mason    v.    Vance,    1  Sneed 
to  a  valid  municipal  ordinance) ;  New-  (Tenn.)  178,  60  Am.  Dee.  144. 
bnrg  T.  Munshower,  29  Ohio  St.  617,     11.  State  v.  Bondy,  15  La.  Ann. 
23  Am.  Rep.  769;  Henline  v.  Reese,  573,  77  Am.  Dee.  108.  As  to  justiftca- 
54  Ohio  St.  599,  44  N.  E.  269,  56  A.  tion  and  voidable  process,  see  infia, 
S.  R.  7^fi',  Jones  v.  Hughes,  5  Serg.  par.  87. 

ft  R.  (Pa.)  298,  9  Am.  Dee.  364;  12.  Smokey  v.  Peters-Calhonn  Co., 
Billings  V.  Rnssell,  23  Pa.  St.  180,  66  Miss.  471,  5  So.  632,  14  A.  S.  R. 
62  Am.  Dee.  330;  Hamner  v.  Ballan-  575;  Hutchinson  v.  Lord,  1  Wis.  286, 
tyne,  13  Utah  324,  44  Pae.  704,  57  60  Am.  Dee.  381. 
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holds  him  a  trespasser  ab  initio,  although  to  a  certain  extent  he  fol- 
lowed the  authority  given.  And  so,  it  has  been  held,  the  law  will 
operate  retrospectively  to  defeat  all  acts,  done  under  color  of  lawful 
authority,  when  exceeded,  or  to  prevent  the  acquisition  of  any  lawful 
right,  by  the  excess  and  abuse  of  an  authority  given  for  useful  and 
beneficial  purposes.^*  In  an  action  for  the  wrongful  sale  of  attached 
property,  where  it  appears  that  the  original  seizure  of  the  property 
was  unauthorized  and  wrongful,  the  subsequent  sale  under  orders  of 
the  justice's  court  can  be  justified  only  by  diowing  that  the  plaintiff's 
Tights  were  adjudicated  before  ordering  a  sale.^^  Under  the  general 
rule,  an  officer  who,  in  executing  a  writ  of  possession,  handles  prop- 
erty so  carelessly  and  roughly  as  to  injure  and  break  it  becomes  a 
trespasser  ab  initio,  and  will  not  be  protected  by  his  writ,  notwith- 
standing it  was  fair  and  regular  on  its  face.^*  Likewise,  if  under  a 
warrant  against  one  by  a  particular  name,  he  arrests  a  person  having 
a  different  name,  although  the  person  arrested  was  the  person  intend- 
ed, he  is  liable  unless  the  party  was  known  as  well  by  one  name  as 
the  other."  In  a  case  where  the  writ  is  void,  a  want  of  authority  in. 
a  person  in  serving  it  may  be  taken  advantage  of  at  any  time,  and 
is  not  waived  by  failing  to  take  advantage  of  it  by  plea  in  abatement" 
To  enjoy  the  protection  of  his  writ  an  officer  must  act  in  good  faith 
and  not  oppressively.  When,  therefore,  from  all  the  circumstances  of 
the  case,  it  appears  that  he  did  not  act  in  good  faith,  and  it  is  reason- 
ably cleu:  that  he  was  a  too  ready  instrument  in  the  perpetration  of  a 
grievous  wrong,  he  cannot  be  given  the  justification  the  writ  would 
otherwise  afford." 

86.  Process  Void  on  Its  Face. — ^The  rule  is  well  established  tiiat ' 
prooees  void  on  its  face  does  not  justify  an  c^cer  in  executing  it'* 


13.  Haley  t.  Midiols,  12  Fiek.  Ue.  210,  S6  Am.  Dee.  650;  Qnrney  v. 
(Mass.)  270,  22  Am.  Dee.  425.  Tnfts,  37  Ua  130,  68  Am.  Dee.  777; 

14.  Albie  v.  Jones,  82  Ark.  414, 102  TeUafsen  T.  Fee,  108  Maae.  188,  46 
S.  W.  222, 12  Ann.  Cas.  433.  N.  E.  562,  60  A.  S.  R.  379,  46  L.R.A. 

16.  State  V.  Devitt,  107  Ho.  673, 17  481;  Belcher  t.  Sheehan,  171  Mass. 
S.  W.  900,  28  A.  S.  R.  440.  Generally  613,  61  N.  E.  19.  68  A.  S.  R.  445; 
as  to  acts  renderinf^  tbe  office  liable  Savaeool  v.  Bon^lon,  6  Wend.  (N. 
as  a  trespasser,  see  sapra,  par.  40-44.  T.)  170,  21  Am.  Dec.  181  and  note; 

16.  Note:  21  Am.  Dec  208.  Bariiydt  v.  Valk,  12  Wend.  (N.  T.) 

17.  Kellv  T.  Paiia,  10  Vt  261,  33  145,  27  Am.  Dee.  124;  Den  v.  Cape 
Am.  Deo.  199.  Fear  Bank,  14  N.  G.  279.  22  Am.  Dee. 

18.  Tellefesen  v.  Fee,  168  If  ass.  722;  Goltraine  V.  MeCaine.  14  N.  G. 
188,  46  N.  E.  662,  60  A.  S.  B.  379,  308,  24  Am.  Dec.  256;  State  v.  Page^ 
46  Jj£.JL  481.  1  SpeeiB'  L.  (S.  C.)  408,  40  Am.  Dec. 

19.  Townsly-Uyrick  Dry  Goods  Co.  608;  Carson  v.  Fuller,  11  S.  D.  502, 
V.  Puller,  68  Ark.  181,  24  S.  W.  108,  78  N.  W.  960.  74  A.  S.  R.  823;  Mc- 
41  A.  S.  R.  97;  Humphry  v.  Case,  8  Lendon  v.  SUte.  92  Tenn.  520.  22  S. 
Conn.  101,  20  Am.  Dec.  95;  Com.  v.  W.  200,  21  L.R.A.  738  and  note; 
O'CuIl,  7  J.  J.  Marsh.  (Ky.)  140,  23  Whitehall  Bank  v.  Pettes.  13  Vt  395, 
Aio.  Dee.  393;  State  t.  McNally,  34  37  Am.  Dec  600;  Sartwell  v.  Sowles, 


001 


i  87  SHERIFFS  24  B.  C.  L. 

Thus,  where  the  warrant  shows  that  a  magistrate  had  no  jurisdiction 
over  the  person  or  over  the  offense,  the  officer  is  not  obliged  to  make 
i^rvice  of  it;  and  in  doing  so,  he  becomes  a  treepasser.**  But  in  such 
case  it  has  been  held  that  a  sheriff  is  not  liable  in  an  action  on  his 
official  bond  in  the  name  of  the  state  for  acts  done  under  the  process.* 
As  will  be  shown  presently  *  for  a  process  to  afford  protection  to  the 
officer  executing  it,  it  is  necessary  that  the  process  issue  from  a  tribu- 
nal having  jurisdiction  of  the  subject  matter.  Some  courts,  however, 
proceeding  on  ttie  theory  that  if  a  tribunal  has  no  jurisdiction  of  the 
subject  matter  the  officer  is  supposed  to  know  it>  regard  such  want  of 
jurisdiction  as  apparent  on  the  face  of  the  process,  and  accordingly 
lay  down  the  criterion  that  the  protection  afforded  by  process  depends 
on  whether  the  process  is  regular  on  its  face,'  but  these  decisions  are 
entirely  consistent  with  the  foregoing  principle,  and  merely  adopt 
a  different  method  of  eocpressing  the  same  idea.  On  the  question 
as  to  the  effect  of  satisfying  a  judgment  under  void  proceedings,  the 
rule  is  that  such  a  satisfaction  bars  a  subsequent  action  against  the 
sheriff  for  the  same  wrong;  although  this  would  not  be  the  effect 
where  satisfaction  was  not  in  full.* 

87.  Voidable  Process  as  Affording  Justification. — Where  process  is 
in  due  form  and  comes  from  a  court  of  general  jurisdiction  over  the 
subject  matter,  the  officer  is  justified  in  acting  according  to  its  tenor, 
even  if  irregularities  making  the  process  voidable  have  previously 
occurred.*  Hence,  an  officer  may  justify  under  process,  irregular 
but  not  void,  until  such  process  is  set  a^de ;  *  and  even  the  party 
.  causing  the  process  to  issue  is  protected  under  it'   Since  amendabil- 


72  Vt.  270,  48  Atl.  11,  82  A.  S.  R. 
943 ;  Sprague  v.  Birchard,  1  Wis.  457, 
60  Am.  Dee.  393. 

20.  Ghimey  v.  Tufts,  37  Me.  130,  58 
Am.  Dec.  777;  Whitehall  Bank  v. 
Pettes,  13  Vt.  395,  37  Am.  Dec.  600. 

1.  McLendon  v.  State,  92  Teim.  620, 
22  8.  W.  200,  21  L.R.A.  738  and  note. 

2.  See  infra,  par.  88. 

8.  St.  Louis,  etc.,  R.  Co.  v.  Lowder, 
138  Mo.  533,  39  S.  W.  799,  60  A.  S. 
R.  565;  Spra^e  v.  Birchard,  1  Wis. 
467,  60  Am.  Dee.  393  and  note. 

Note :  21  Am.  Dee.  190  et  seq. 

4.  Blackman  v.  Simpson,  120  Mich. 
377,  79  N.  W.  673,  68  L.R.A.  410  and 
note. 

5.  Boren  v.  McGehee,  6  Port.  (Ala.) 
432,  31  Am.  Dec.  695;  Cogbum  v. 
Spence,  15  Ala.  549,  50  Am.  Dee.  140; 
State  v.  McNally,  34  Me.  210,  56  Am. 
Dee.  650;  Casper  v.  Klippen,  61  Minn. 


353,  63  N.  W.  737,  52  A.  8.  R.  604 
and  note:  Tellefsen  v.  Fee,  168  Mass. 
188,  46  N.  E.  652,  60  A.  8.  R.  379, 
45  L.R.A.  481;  Keniston  v.  Little, 
30  N.  H.  318,  64  Am.  Dec.  297  and 
note;  Cody  v.  Quion,  28  N.  C.  191, 
44  Am,  Dec.  75;  Henline  v.  Reese, 
54  Ohio  St.  599,  44  N.  E.  269,  56  A. 
S.  R.  736;  State  v.  Page,  1  Speers'  L. 
(S.  C.)  408,  40  Am.  Dec.  608;  Mc- 
Donald V.  Fuller,  11  S.  D.  355,  77 
N.  W.  581,  74  A.  S.  R.  815;  Steren- 
son  V.  McLean,  5  Humph.  (Tenn.) 
332,  42  Am.  Dee.  434  and  note. 
Note:  95  A.  S.  R.  97. 

6.  Keniston  v.  Little,  30  N.  H.  318, 
64  Am.  Dec.  297  and  note. 

7.  Cogbum  V.  Spence,  15  Ala.  549, 
50  Am.  Dec.  140;  Keniston  v.  Little, 
30  N.  H.  318,  64  Am.  Dec.  297.  And 
see  ExBCunoNS,  vol.  10,  p.  1245. 
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ity  of  process  is  ordinarily  a  test  of  its  validily,  the  rule  in  certain 
courts  is  that  where  the  proceedings  may  be  amoided  by  a  direct 
proceeding  for  that  purpose,  neither  the  judgment  nor  the  execution 
can  be  used  for  the  purpose  of  jtutificatioD  until  this  has  been  done.* 
As  a  corollaiy  of  the  general  rule  above  stated,  mere  fonnal  defects 
in  a  process,  or  irregularities  not  rendering  it  void,  can  never  be 
interposed  by  the  <^cer,  in  whose  hands  it  is  placed  for  service,  as  a 
shield  to  protect  him  from  the  consequences  of  plain  derelictions  of 
duty  in  respect  to  it*  This  arises  from  the  fact  that  it  is  liie  duty 
of  ^e  officer  to  execute  such  process  unless  the  party  avoid  it.**  U 
not  void  as  to  l^e  defaidant,  ite  defect  certainly  cannot  avail  the 
officer,  nor  his  sureties,  after  he  had  acted  upon  it  as  a  valid  wnt^^ 
While  its  irregularity  is  no  excuse  for  a  faUore  to  execute  process, 
the  fact  of  its  irregularity  m^,  however,  be  given  according  to  some 
decisions  in  mitigation  of  damages.'* 

88.  Process  Regular  on  Its  Face  Issued  on  Void  Judgment. — ^With 
respect  to  tiie  protection  afforded  by  process  regular  on  its  face  to  the 
officer  executing  it,  there  is  a  well  settled  line  of  distinction  between 
ca^es  whero  the  ta^bunal  from  which  the  process  issues  is  without 
jurisdiction  of  the  subject  matter  and  cases  where  the  tribunal  has 
jurisdiction  of  the  subject  matter  but  in  the  particular  instance 
exceeds  its  jurisdiction,**  or  is  without  jurisdiction  of  the  pexaoa  of 
the  party  against  whom  the  process  is  directed.**  It  is  now  well 
oi^lablished  that  if  the  tribunal  is  without  jurisdiction  of  the  subject 
matter,  the  process  is  wholly  void,  and  the  officer  actlag  under  it  is 
without  au^ority  and  is  MsbU  to  an  action  of  trespass;  **  but  if  the 
frihunal  has  jurisdiction  of  the  subject  matter  the  officer  is  protected 
by  process  regular  on  its  face  notwithstanding  the  tribunal  exceeds 

8.  Casper  v.  Klippen,  61  Minn.  353,  v.  May,  2  Gray  (Mass.)  410,  61  Am. 
f>3  N.  W.  737,  52  A.  8.  R  604.  Dec.  470  and  note. 

9.  State  T.  Hicbs,  2  Blackf.  (Ind.)  14.  St.  Louis,  etc.,  R.  Co.  v.  Lowder, 
.336,  20  Am.  Dec.  118;  Milbum  v.  138  Mo.  533,  39  S.  W.  799,  60  A.  S.  R. 
State,  11  Mo.  188,  47  Am.  Dec.  148  i  565;  Savaeool  v.  Boughton,  5  Wend. 
Billings  T.  BusaeU,  23  Pa.  St.  189,  (N.  Y.)  170,  21  Am.  Dec.  181  and 
62  Am.  Dec.  330;  Stevenson  v.  Mc-  note. 

Lean,  5  Humph.  (Tenn.)  332,  42  Am.  15.  Dynes  v.  Hoover,  20  How.  65, 
Dec.  434  and  note;  Chase  v.  Plymouth,  15  U.  S.  (L.  ed.)  838:  Ward  Dead- 
20  Vt.  469,  50  Am.  Dec.  52.  man,  124  Ala.  288,  26  So.  916,  82  A. 

Note:  11  Eng.  Rul.  Cas.  624.  S.  R.  172;  New  Orleans  v.  Morgan, 

10.  Com.  V.  O'Cull,  7  J.  J.  Marsh.  7  Mart.  N.  S.  (Le.)  1,  18  Am.  Dec 
(Ky.)  149,  23  Am.  Deo.  393.  232;  Lowiy  v.  Erwin,  6  Rob.  (La.) 

11.  Dean  v.  Goddard,  13  la.  292,  192,  39  Am.  Dee.  556,  overruled  on 
81  Am.  Dec.  433.  another  point  by  Dupuy  v.  Bemias,  2 

12.  Com.  v.  O'Cull,  7  J.  J.  Maish.  La.  Ann.  509;  Gumey  v.  Tufts,  37  Me. 
(Ky.)  149,  23  Am.  Dec.  393.  130,  58  Am.  Dee.  777;  FLsher  t.  Mc- 

Note:  95  A.  S.  R.  97.  Oiir,  1  Gray  (Mass.)  1,  61  Am.  jDee. 

IS.  Fisher    t.    MeCKxr,    1    Gray  381. 
(Kaas.)  1,  61  Am.  Deo.  381;  Clarke 
R.  C.  L.  Vol.  XXIV.— 63.  993 
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its  jurisdiction  in  issuing  the  particular  process,'*  neglects  to  require 
some  necessary  step  to  be  taken  such  as  the  filing  of  a  bond,''  has 
not  jurisdictioD  of  the  person  of  the  defendant  against  whom  the 
process  isroes,'*  or  is  required  to  ascertain  a  particular  fact  to  exist  in 
order  to  be  authorized  to  take  further  cognizance  of  the  proceeding  and 
decides  wrongly  respecting  the  existence  of  that  fact.'*  Indeed,  it  has 
even  been  intimated  that  perhaps  this  rule  may  be  carried  far  enough 
to  protect  an  officer  executing  a  judgment,  imposing  a  fine  rendered 
by  a  court  martial  which  was  defectively  organized.**  But  a  process 
which  is  void,  though  the  court  issuing  it  have  jurisdiction  of  the  sub- 
ject matter,  will  not  protect  the  plaintiff  who,  in  person  or  by  his 
attorney,  caused  it  to  be  issued  and  delivered  to  the  officer.'  The 
oflBcer  is  protected  in  such  cases  because  it  would  be  inequitable  and 
unjust  to  hold  him  responsible  for  acts  of  others  over  whom  he  had 
no  control,  and  for  defects  of  which  he  had  no  notice.*  But  if  he 
is  informed  of  facts  concerning  process  in  his  hands,  from  which  the 
inference  is  irresistible  tiiat  tiie  court  issuing  the  process  did  not 
have  jurisdiction  for  any  cause,  he  is  not  justified  in  executing  it* 
A  judgment  may  be  impeached  as  fraudulent  by  a  sheriff,  in  a  suit 
against  him  for  not  levying  execution  under  it,  where  he  proves  that 
he  represente  a  creditor  of  the  judgment  debtor,  and  shows  a  legal 
precept  from  such  creditor.* 

89.  Justification  under  Writ  Where  Property  of  Strangers  Seized. — 
A  writ  directing  an  officer  to  seize  property  of  the  defendant  in  order 
to  satisfy  a  judgment  against  him  gives  sudi  officer  no  right  to  take 
the  property  of  a  third  person.  Where,  therefore,  by  virtue  of  a  writ 
against  the  defendant,  an  officer  seizes  goods  belonging  to,  and  in  the 
possession  of,  a  third  person,  the  writ  offers  him  no  protection  and  ho 
is  liable.*  And  so,  where  a  stranger  to  an  execution  is  in  possession 

16.  Clark  v.  May,  2  Gray  (Mass.)     20.  Dunlap  v.  Hunting,  2  Denio  (N. 


17,  Emerson  v.  Hopper,  94  Ark.      1.  Hamner  v.  Ballantyne,  16  Utah 
384,  127  S.  W.  467,  140  A.  8.  R.  121  436,  52  Pac.  770,  67  A.  S.  B.  643. 
and  note;  Billings  v.  Russell,  23  Pa.     2.  Porter  v.  Purdy,  29  N.  Y.  106, 
St.  189,  62  Am.  Dee.  330  and  note.  As  86  Am.  Dee.  283. 

to  irregularities  which  render  the  judg-  8.  West  v.  Hayes,  120  Ala.  92,  23 
ment  merely  voidable,  see  supra,  par.  So.  727,  74  A.  S.  R.  24;  TellefBen  v. 
87.  Fee,  168  Mass.  188,  46  N.  E.  562,  60 

18.  St.  Louis,  etc.,  R.  Co.  v.  Lowder,  A.  S.  R.  379,  45  L.R.A.  481;  Grace 
138  Mo.  533,  39  S.  W.  799,  60  A.  S.  B.  v.  MitcheU,  31  Wis.  533,  11  Am.  Bep. 
565;  Savacool  v.  Bougbton,  5  Wend.  613. 

(N.  T.)  170,  21  Am.  Dec.  181;  Hen-  Notes:  21  Am.  Dec  201;  11  Eng. 
line  V.  Reese,  54  Ohio  St.  599,  44  N.  Rul.  Cas.  624. 

E.  269,  56  A.  S.  R.  736;  Hamner  v.  4.  Clark  v.  Poxcroft,  6  Gwanl. 
Ballantyne,  16  Utah  436,  52  Pac.  770,  (Me.)  296,  20  Am.  Dec.  309. 


19,  Porter  v.  Purdy,  29  N.  Y,  106,  721,  41  N.  W.  770,  13  A.  S.  R.  617; 


410,  61  Am.  Dec.  470. 


Y.)  643,  43  Am.  Dee.  763. 


67  A.  S.  R.  643. 


5.  Williams  t.  Eikenbeny,  25  Keb. 


86  Am.  Dec  283  and  note 


Hoover     Jones,  84  Neb.  662,  121  K. 
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of  properly,  claimiiig  it  sb  his  ovn  by  virtue  of  a  traoafer  to  him 
from  ^e  debtor,  which  would  prevent  the  latter  himself  from  retak- 
ing the  posseasioD,  the  office  must  produce  not  only  the  writ,  but 
the  judgment  which  authorizes  its  issuance.*  To  justify  taking  prop- 
erty under  attachment  or  execution  from  a  stranger  to  the  writ,  upon 
the  ground  that  he  obtained  it  from  the  defendant  by  a  transfer  which 
is  fraudulent  and  void,  because  not  accompanied  hy  a  change  of  pos- 
session, or  otherwise  fraudulent  as  against  creditors,  it  is  necessary 
either  to  show  a  valid  judgment  against  such  defendant  if  the  levy 
is  under  an  execution,  or  the  existence  of  a  debt  if  the  levy  is  under 
an  attachment'  A  sheriff  who  seizes  goods  in  the  possession  of  a 
third  party,  on  a  writ  against  the  vendor,  on  the  ground  that  the  sale 
of  such  goods  was  fraudulent,  must,  in  order  to  protect  himself,  prove 
the  existence  of  a  debt  in  favor  of  the  attaching  creditor.  Simply 
proving  that  the  writ  was  issued  in  a  pending  suit  upon  a  promissory 
note  is  not  enough.^  A  sheriff  is  not  justified  in  all  cases  in  turning 
out,  under  a  writ  of  possession,  persons  in  possession,  who  are  not 
parties  to  the  action,  or  named  in  the  Writ,  even  though  they  may 
have  entered  after  action,  brought.'  Neither  will  a  writ  of  sequestra- 
tion justify  a  seizure  by  him  of  property  which  is  in  the  possession 
of,  and  owned  by,  a  stranger  to  the  writ.^^  And  where  he  has  seized 
property  under  such  a  writ,  the  parties  in  interest  have  the  right  to 
require  of  him  an  intelligible  account  of  it.^' 

90.  Defenses  Involving  Issue  as  to  Title^It  is  competent  for  an 
officer  against  whom  a  suit  is  instituted  for  not  levying  an  execution 
upon  property  attached  on  mesne  process  to  show  in  his  defense 
that  the  property,  returned  as  attached,  was  in  fact  the  property 
of  a  third  peison."  And,  while  there  is  conflict  on  the  point, 
the  more  general  rule  is  that  the  giving  of  indemnity  to  an 
officer  does  not  estop  him  from  denying  the  defendant's  title  to 
the  property.**  So,  too,  if  an  officer  seizes  goods  ostensibly  be- 
longing^ to  a  third  person,  but  in  reality  transferred  by  the 

W.  975,  133  A.  S.  R.  647,  18  Ann.  8.  Sanford  H&.  Co.  v.  Wiggin,  14 

Gas.  126  and  note:  Sanford  Mfg.  Go.  N.  H.  411,  40  Am.  Dee.  198. 

V.  Wiggin,  14  N.  H.  441,  40  Am.  Dec.  9.  Long  v.  NeviUe^  36  GaL  456,  95 

108.  Am.  Dee.  190. 

Note:  96  A  S.  R.  120.  10.  Viekeiy  t.  Crawford,  93  Tex. 

And  see  supra,  par.  21,  43.  373,  55  S.  W.  560,  77  A.  S.  R.  891, 

6.  Bickezstafl  v.  Doub,  19  Gal.  109,  ^  L.R.A.  773. 

79  Am.  Dec.  204;  Williams  v.  Eiken-  11.  Jennings-Eeywood  Oil  Syndi- 

berry,  25  Neb.  721,  41  N.  W.  770,  13  cate  v.  Housaiere-LatreiUe  Oil  Co.,  127 

A.  S.  R.  617;  Hoover  v.  Jones,  84  Neb.  La.  971,  64  So.  318,  Ann.  Gas.  1913B 

662,  121  N.  W.  975,  133  A.  S.  R.  647,  679. 

18  Ann.  Gas.  1126  and  note.  12.  Dewey  v.  Held,  4  Mete.  (Mass.) 

7.  Sexey  v.  Adkinson,  84  GaL  846,  381,  88  Am.  Dee.  376. 

91  Am.  Dec.  698;  Sanford  Hfg.  Go.  IS.  Note:  96  A  S.  R.  127. 
V.  Wiggm,  14  N.  H.  441,  40  Am.  Dee. 
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judgment  debtor  in  fraud  of  creditors,  such  fraudulent  conveyance 
may  be  shown,  and  it  will  be  a  justification  to  him ;  and  the  rule 
IB  tiie  same  whether  the  action  be  in  trespass  or  in  r^levin.^^  Indeed, 
there  seems  to  be  no  reason  why  a  sheriff,  if  he  is  sued,  may  not  plead 
property  in  himself,  and  prove  it  by  showing  his  special  property 
under  an  attachment.'*  But  in  an  action  against  an  officer  for  h^ 
failure  to  return  to  the  defendant  properly  seized  under  a  writ  of 
detinue,  the  officer  cannot  set  up  as  a  defense  to  ihe  action,  or  in 
mitigation  of  damages,  that  the  defendant  did  not  own  the  property, 
or  that  he  had  only  a  qualified  interest  therein.^'  When  an  officer 
juu9tifles  the  holding  of  goods  under  a  writ  of  attachment  vaUd  upon 
its  face,  the  reoital  of  indebtedness  in  the  affidavit  raises  a  presump- 
tion of  such  indebtedness,  sufficient  to  enable  him,  in  the  absence  of 
rebutting  proof,  to  contest  the  title  of  the  party  seeking  to  reclaim 
the  goods  taken,  whether  the  action  is  r^levin,  trespass,  or  txover.'^ 
As  has  been  ^own,  an  action  may,  in  general,  be  maintained  against 
the  officer  by  the  owner  without  any  previous  demand  or  notice.  And 
in  this  connection  it  is  a  rule  that  it  is  no  defense  that  he  acted  under 
a  mistake.  As  a  public  officer,  he  cannot  avail  himself  of  his  own 
mistake  any  more  than  could  a  private  individual.^' 

91.  Process  as  Justification  to  Officer's  Assistants. — As  a  general 
rule,  an  officer's  assistant  in  executing  process  is  entitled  to  the  same 
justification  as  the  officer  himself."  And  so,  a  deputy  of  an  officer 
appointed  by  him  is  not  guilty  of  any  trespass  in  levying  by  virtue 
of  legal  process  in  his  hand^.^  The  defendant  in  trespass  may  show 
as  a  justification  that  he  acted  under  the  command  of  an  officer  in 
the  execution  of  process,  although  the  process  may  not  be  regular 
and  valid;  but  if  he  acted  officiously,  he  must  show  a  valid  process.- 
It  is  dear,  though,  that  if  a  stranger  aids  an  officer  in  doing  a  legal 

14.  Hozey  v.  Buchanan,  16  Pet.  215,     17.  Elrod  v.  Hamner,  120  Ala.  463, 

10  U.  S.  (L.  ed.)  941;  Bolander  v.  24  So.  882,  74  A.  S.  R.  43. 
Gently,  36  Cal.  105,  95  Am.  Dec.  162;  18.  Treat  v.  Dunham,  74  Mich.  114, 
Quincy  v.  Hall,  1  Pick.  (Mass.)  357,  41  N.  W.  876,  16  A  S.  R.  616. 

11  Am.  Dec.  198;  Pierce  v.  HiU,  35  19.  Lathrop  v.  Arnold,  25  Me.  136, 
Mich.  194,  24  Am.  Rep.  541;  Gehlert  43  Am.  Dec.  256;  Tufts  v.  McClintock, 
V.  Quinn,  35  Mont.  451,  90  Pac.  168,  28  Me.  424,  48  Am.  Dec.  501.  Gener- 
119  A.  S.  R.  864;  Walker  t.  Lovell,  ally  as  to  demand  as  prerequisite  to  the 
28  N.  H.  138,  61  Am.  Dec,  605;  Rin-  owner's  right  to  sue,  see  supra,  par.  39. 
chey  V.  Strvker,  28  N.  Y.  45,  84  Am.  20.  Jennings  v.  Carter,  2  Wend.  (N. 
Dec.  324;  McMiehael  v.  McDermott,  Y.)  446,  20  Am.  Dee.  635;  Elder  v. 
17  Pa.  St.  353,  55  Am.  Dee.  560.  Morrison,  10  Wend.  (N.  Y.)  128,  25 

Note:  95  A.  S.  R.  122,  124.  Am.  Dee.  548;  Swires  v.  Brotherline, 

15.  Quincy  v.  Hall,  1  Pick.  (Mass.)  41  Pa.  St.  135,  80  Am.  Dec.  ^1. 
357,  11  Am.  Deo.  198;  Pierce  v.  Hill,  1.  Taylor  v.  Brown,  4  Cal.  188,  60 
35  Mich.  194,  24  Am.  Rep.  541.  Am.  Dec.  604. 

16.  Qnincy  v.  Hall,  1  Pick.  (Mass.)  2.  Reed  v.  Rice,  2  J.  J.  HandL 
357, 11  Am.  Dec.  198.  See  infra,  par.  (Ky.)  44,  19  Am.  Dee.  122. 

92,  as  to  pleading  justification. 
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aet,  bat  (he  officer,  by  reaaoD  of  some  improper  act,  becomes  a  tree- 
paaaer  ab  initio,  the  stranger  does  not  therel^  become  a  trespasser.* 

92.  Pleading  Justification  as  Defense. — Stating  the  rule  broadly, 
an  officer  sued  for  an  act  done  by  virtue  of  hia  office  may,  under  the 
graieral  issue,  give  evidence  of  any  matter  vhich  is  a  defense  to  the 
suit>  But  a  justification  in  trespass  that  the  defendant  acted  by 
virtue  of  a  legal  process,  as  an  officer,  must  be  specially  pleaded,  and 
cannot  be  given  in  evidence  under  the  general  issue.'  So,  too,  facts 
on  which  jurisdiction  depends  must  be  set  forth  in  a  plea  of  justifi- 
oation  under  an  attachment,  where  it  is  necessary  to  show  jurisdic- 
tion. General  averments  that  the  party  complied  with  the  statute, 
and  tiiat  the  proceedings  were  according  to  its  requirements,  will  not 
answer.*  And  in  an  action  against  a  sheriff  for  violation  of  duty 
in  the  service  of  an  attachment,  if  he  relies  on  matters  occurring  after 
its  iasuanoe  and  operating  to  dissolve  it,  such  matters  must  be  specially 
pleaded.' 

93.  Svidence  in  Actions  against  Sheriffs  Generally. — ^In  trespass 
against  a  sheriff  for  an  ill^al  seizure  by  his  deputy,  it  is  a  rule  that 
evidence  may  be  admitted  to  show  the  manner  in  which  the  act  wan 
committed,  and  all  the  concomitant  circumstances.*  But  where  the 
principal  is  sued  for  the  tortious  act  of  the  deputy  the  plaintiff  most 
show  &e  connection  between  them,  and  therefore  the  official  charac- 
ter of  the  defendant,  because  up<m  that  character  d^nds  the  respon- 
sibility  of  the  defendant  for  ^e  act  of  the  deputy.  Where  the  deputy 
himself  is  sued,  the  plaintiff  is  under  no  necessity  of  showing  more 
than  the  act  of  trespass;  which  constitutes  a  complete  cas^  unless  the 
defendant  shows  a  lawful  authority.*  In  an  action  against  a  deputy 
for  trespass  in  executing  a  search  warrant  directed  to  him,  and  regu> 
lar  upon  its  face,  and  issued  by  a  justice  of  the  peace  upon  a  sworn 
complaint,  the  burden  is  not  upon  the  defendant  to  prove  that  the 
facts  set  out  in  the  complaint  upon  which  the  warrant  was  issued 
are  true,  even  though  such  officer  swore  to  the  complaint.^*  In  an 
action  for  trespass  it  has  been  held  that  the  taking  of  a  delivery  bond 
estops  the  sheriff  from  contesting  the  fact  of  seizure.^^   And  where 

S.  Elder  v.  MorriBon,  10  Wend.  (N.     8.  Van  Etten  v.  Harst,  6  Hill  (N. 


4.  Parker  v.  Walrod,  16  Wend.  (N.  7.  McComb  v.  Reed,  28  Cal.  281, 

Y.)  514,  30  Am.  Doc.  124.   Generally  87  Am.  Dec.  115. 

as  to  evidence  available  under  the  8.  Pascal  v.  Dueros,  8  Rob.  (La.) 

general  issue,  see  PuADrao,  vol.  21,  p.  H2,  41  Am.  Dec  294. 


5.  Davis  V.  Hooper,  4  Stew,  ft  P.  308,  24  Am.  Dee.  256. 
(Ala.)  231,  24  Am.  Deo.  751:  Root  v.     10.  Kniseley  v.  Ham,  39  Okla.  623, 
Chandler,  10  Wend.  (N.  T.)  110,  25  136  Pae.  427,  40  L.R.A.(N.S.)  770. 
Am.  Dec.  646;  McDonald  v.  FuUer,  11     11.  Portis  v.  Parker,  8  Tex.  23,  68 
S.  D.  366,  77  N.  W.  861,  74  A  S.  B.  Am.  Dec.  96. 
815. 


T.)  128,  25  Am.  Dee.  548. 


Y.)  311,  41  Am.  Dee.  748  and  note. 


563  et  seq. 


9.  Ccltraine  v.  HeCaine,  14  N.  C. 
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the  trespass  consiated  in  the  breaking  into  a  house  to  execute  a  writ 
of  replevin,  evidence  as  to  the  value  of  all  articles  taken  is  admissible 
even  though  they  are  not  covered  by  the  warrant.^'  If,  in  an  action 
against  a  sheriff  and  his  sureties  on  two  bonds  given  by  him,  pleas 
are  filed  by  the  sheriff  and  his  sureties  jointly,  such  bonds  are  admis- 
sible in  evidence,  although  some  of  the  sureties  on  one  bond  are  not 
upon  the  other.**  While  in  an  action  against  a  sheriff  for  a  wrong- 
ful conversion,  the  execution  may  be  admissible  in  evidence  without 
the  judgment  upon  which  it  issued,**  in  replevin  it  has  been 
held  that  the  execution,  thou^  produced  by  the  officer  at  tiie  trial 
of  the  suit  in  replevin,  is  not  competent  evidence  of  the  officer's  pos- 
sessory rights  without  proof  of  the  judgment  on  which  such  execu- 
tion was  issued.**  And  in  an  action  of  replevin  evidence  that  the 
judgment  has  been  paid,  upon  which  the  execution  issued  regular 
on  its  face,  the  court  having  jurisdiction,  is  inadmissible  in  replevin 
against  a  sheriff  seizing  property  tJiereunder.*'  The  burden  of  show- 
ing that  the  defendant  in  an  attachment  suit  owned  property  subject 
to  levy  and  which  the  sheriff  neglected  to  seize  is  upon  the  one  who 
seeks  to  make  him  answer  for  a  failure  to  make  the  levy,  for  the  pre- 
sumption is  that  sworn  public  officers  have  performed  their  duty. 
And  the  burden  is  upon  the  plaintiff,  in  an  action  cigainst  a  sheriff 
for  failing  to  sell  or  to  account  for  property  of  the  debtor  levied  upon 
by  attachment,  to  show  the  extent  of  his  damage  by  proof  of  the 
value  of  the  property  at  the  time  of  the  levy.*'  In  trespass  for  false 
imprisonment  against  a  constable  for  taking  the  plaintiff's  body  in 
execution,  when  he  possessed  sufficirait  property  subject  to  the  writ, 
the  burden  has  been  held  to  be  on  the  plaintiff  to  show  that  fact,  and 
that  he  disclosed  it  to  the  officer.*^  In  a  proceeding  for  the  removal 
of  a  sheriff  for  misconduct  in  office,  it  has  been  held  tJiat  his  acts  of 
misconduct  in  a  prior  term  may  be  investigated,  especially  if  con- 
nected with  acts  of  a  similar  character  occurring  in  his  present  term." 

94.  Evidence  Contradicting  Return. — The  general  rule  is  that  an 
officer  cannot  be  admitted  to  contradict  his  own  return ;  and  so  he 
cannot  falsify  it  by  an  attempt  to  prove  that  he  did  not  attach  the 

IS.  KeUey  v.  Sdinyler,  20  R.  I.  432,  195,  24  So.  364,  72  A.  S.  R.  150. 

39  AtL  893,  78  A.  S.  R.  887,  44  LBJL  18.  Barhydt  v.  Valk,  12  Wend.  (N. 

435.                      ,  T.)  145,  27  Am.  Dec.  124. 

13.  Mathis  v.  Carpenter,  95  Ala.  19.  State  v.  Megaarden,  85  Minn. 
156,  10  So.  341,  36  A.  S.  R.  187.  41,  88  N.  W.  412,  89  A.  S.  R.  534. 

14.  Hamner  v.  Ballantyne,  13  Utah  20.  Shotwell  v.  Hamblin,  23  Hiss. 
324,  44  Pac  704,  57  A.  S.  B.  736.  156,  55  Am.  Dec.  83;  Boone  County  v. 

15.  Hoover  v.  Jonas,  84  Neb.  662,  Lowry,  9  Mo.  24,  43  Am.  Dee.  532; 
121  N.  W.  975,  133  A  S.  B.  647,  18  Denton  v.  Livingston,  9  Jobns.  (N.  Y.) 
Ann.  Gas.  1126  and  note.  06.  6  Am.  Dec.  264;  McClelland  v. 

16.  Mason  v.  Vance,  1  Sneed  Slinglnff,  7  Watts  &  S.  (Pa.)  134,  42 
(Tenn.)  178,  60  Am.  Dee.  144.  Am.  Dee.  224.    And  sea  Lbvy  and 

17.  Smith  V.  Heineman,  118  Ala.  SsizUBn,  voL  17,  p.  233. 
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property,*  or  that  he  had  not  oollect«d  the  money  which  h©  had 
declared  in  the  return  was  received  under  the  writ.*  But  he  may 
show  that  the  property  attached  was  in  a  third  person  and  not  in  the 
debtor;  •  and  he  will  not  be  estopped  from  denying  the  truth  of  his 
return  as  against  one  who  fraudulently  pr»cured  him  to  make  it* 
He  is  presumed  to  have  collected  the  amount  of  a  fieri  facias,  which 
be  has  held  in  his  hands  for  several  years  without  returning,  and  the 
burden  of  proving  that  he  did  not  collect  it  is  upon  him  or  his  sure- 
ties.* 

95.  Return  as  Evidence  and  as  Affecting  Justification. — ^It  is  a 
general  rule  that  the  return  of  a  sheriff  or  his  deputy  is  to  be  taken 
as  true,  and  in  most  cases  incontrovertibly  so,  but  to  have  that  effect  it 
must  be  ascertained  that  the  sheriff  or  his  deputy  made  the  return. 
While  generally  this  fact,  prima  facie,  is  proved  by  the  return  itself, 
it  has  been  held  in  an  action  against  a  sheriff  that  the  return  of  one 
styling  himself  his  deputy  is  not  evidence,  either  that  one  is  sheriff 
or  that  the  other  is  deputy.*  A  writ  of  attachment  and  the  return 
indorsed  upon  it  are  separate  and  independent  instruments;  therefore 
a  plaintiff,  in  an  action  against  the  sheriff  for  negligence,  is  not 
bound  to  read  tlft  return,  although  he  introduces  a  portion  of  the 
record  and  proceedings  in  the  attachment  suit,  including  the  writ 
itself,  in  evidence.'  The  doctrine  is  well  established  in  some  juris- 
dictions that  if  a  sheriff  seizes  goods  under  a  writ  which  it  is  his  duty 
to  return,  he  has  no  justification  unless  he  discharges  that  duty;  and 
this  is  declared  to  he  operative  although  the  writ  was  not  returnable 
before  the  action  against  him  was  commenced.'  Other  courts,  how- 
ever, hold  that  an  officer  may  justify  under  process  of  execution  wiUi- 

1.  Fiaher  v.   Bortlett,   8   Oreenl.  "satisfied"  in  tiie  shoiiPs  oflBee  had 

(He.)  122,  22  Am.  Dec.  2S6;  Denny  v.  not  to  have  been  fully  paid,  bo  that  it 

Willaid,  11  Pick.  (Mass.)  519,  22  Am.  will  retain  its  lien  for  the  unpaid  bal- 

Dee.  389.  anca  as  against  other  creditors. 

8.  Btudebaker  v.  J<AnsQn,  41  Kan.  3.  Denny    v.    Willard,    U  Pick. 

326.  21  Pae.  271,  13  A.  S.  R.  287.  (Uoss.)  519,  22  Am.  Dee.  389. 

And  see  McGhee  v.  Ellis,  4  Litt  (Ky.)  4.  Evans  v.  Matson,  51  Pa.  St.  366, 

224,  14  Am.  Dec.  124,  where  it  was  88  Am.  Dec.  584. 

held  that  a  BheirGTs  return,  in  a  ease  6.  Com.  v.  McCoy,' 8  Watts  (Pa.) 

whero  the  property  of  a  stranger  has  153,  34  Am.  Dec.  445. 

been  sold  under  a  writ,  and  to  the  effect  6.  Slaughter  v.  Barnes,  3  A.  K. 

that  he  has  collected  so  much  of  the  Harsh.  (Ky.)  412,  13  Am.  Dec.  190. 

judgment  or  sold  property  to  that  (Generally  as  to  return  as  evidence,  see 

amount  and  taken   the  purchaser's  Levt  and  Seizure,  vol.  17,  p.  231  et 

bond,  cannot  be  set  aside  in  equity,  seq.;  Pbocess,  voL  21,  p.  1322. 

and  is  a  perpetual  bar  to  a  second  7.  State  v.  Lawson,  8  Ark.  380,  47 

execution  therefor.  Am.  Dec.  728. 

But  see  Sims  v.  Campbell,  1  He-  8.  Westervelt  v.  Pinckney,  14  Wnnd. 

Cord  Eq.  (S.  C.)  53,  16  Am.  Dee.  595,  (N.  T.)  123,  28  Am.  Dec  616. 
to  the  effect  that  an  execution  indorsed 
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out  lowing  it  returned.*  It  is  obvious  that  if,  by  agreeinent  of  all 
parties  in  interest,  the  writ  has  not  been  returned,  tiie  officer  may 
justify  without  returning  it.^^ 


96.  General  Right  of  Officer  to  Sue. — A  wide  range  of  remedies  is 
given  to  a  sheriff  or  constable  in  respect  to  his  official  acts,  and  in 
respect  to  contracts  or  undertakings  entered  into  with  him  and  which 

concern  levies  made  under  attachment  or  execution.  An  officer  may 
sue  for  a  wrongful  taking  of  goods  from  his  possession,^^  as  in  trover 
for  a  conversion ; "  or  he  may  maintain  an  action  of  replevin.^*  He 
may  sue  on  a  forthcoming  bond  given  to  him  for  the  delivery  of 
property  seized  on  execution  against  another,  and  left  with  the  defend- 
ant; or  upon  a  replevin  bond  as  the  obligee  named  therein  and 
trustee  for  the  attaching  creditor.^*  The  ri^t  of  the  sheriff  to  main- 
tain a  bill  of  interpleader  for  the  purpose  of  ascertoining  judicially 
the  person  entitled  to  a  fund  in  his  hands  which  is  the  proceeds  of  a 
judgment  or  execution  is  recognized  in  a  number  of  jurisdiction?.** 
But  the  view  prevails  in  some  jurisdictions  that  the  sheriff  cannot 
ordinarily  maintain  a  bill  to  compel  parties  claiming  the  proceeds 
of  a  judgment  in  his  hands  to  Utigate  their  rights  xnereto  as  between 
themselves.*'  It  has  been  held  that  a  bill  in  equity  by  a  sheriff 
against  his  deputy  for  an  accounting  cannot  be  maintained  without 
a  showing  that  the  accounts  are  complicated  or  intricate,  or  of  special 
circumstances  entitling  him  to  discovery  as  necessary  to  adequate 
relief.*^  In  an  action  for  a  wrongful  taking  of  goods  from  his  pos- 
session it  is  not  necessary  for  the  officer  to  refer  to  the  writ  under 
which  he  took  possession,  in  his  complaint,  nor  allege  that  he  obtained 
any  property  in  or  possession  of  the  goods  by  virtue  of  such  writ.'* 
Where,  however,  in  such  an  action,  he  seeks  to  recover  under  the 

9.  Olark  t.  Fozeroft,  6  Oreenl.  14.  Shotwell  v.  Hamfalin,  23  Miss. 
(Me.)  296,  20  Am.  Deo.  309.  1S6,  65  Am.  Dee.  83;  Nagle  t.  Stroh, 

10.  Williams  v.  Babbitt,  14  Gray  4  Watte  (Pa.)  124,  28  Am.  Dee.  695. 
(Mass.)  141,  74  Am.  Dee.  670.  16.  Shnll  v.  Barton,  56  Nd>.  716, 

11.  Penland  v.  Leathenrood,  101  N.  77  N.  W.  132,  71  A.  S.  R.  608. 

C.  509,  8  S.  E.  324,  9  A  S.  R.  38.  See  16.  EeUy  Howard,  08  Miss.  543, 
King  T.  Chase,  16  N.  H.  9,  41  Am.  54  So.  10,  Abo.  Gas.  mSB  229  and 
Dec.  675,  to  ttie  effect  that  a  judgmait  note. 

in  favor  of  a  deputy  Bheriff  is  eoneln-  17.  Note:  Ann.  Cas.  1913B  233. 
sive  evidence  for  the  sheriff  in  a  snb-  And  see  Iktkrfleadsb,  vol.  15,  p. 
sequent  action,  where  both  actions  are  225  et  seq. 

for  the  seizure  of  the  same  goods.         18.  White  v.  Cook,  51  W.  Va,  201, 

12.  See  in&a,  par.  97.  41  S.  £.  410,  90  A.  S.  B.  775,  57 

13.  Cox  V.  Martin,  75  Ifiss.  229,  hM.A.  417. 

21  So.  611,  65  A.  S.  R.  604,  36  L.R.A     19.  Penland -v.  Leatherwood,  101  N. 
80O;  Swesey  v.  Loft,  21      T.  481,  78  C.  509,  8  8.  E.  234,  9  A  8.  B.  38. 
Am.  Deo.  160. 
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process  of  a  courts  he  must  show  the  jtuisdiction  of  the  court,  and  the 
regularity  of  its  proceedings  and  proce&s.'*  In  a  case  where  an  officer 
has  property  in  his  hands  under  an  execution  levied  upon  it,  and  he 
is  wrongfully  deprived  of  each  poeseeston,  the  meesoie  of  damages 
against  the  wrongdoer  is  the  money  due  upon  the  execution  levied 
and  that  due  upon  executions  in  his  hands  not  actually  levied,  includ- 
ing costs,  at  the  time  of  the  wrongful  taking.^ 

97.  Trover  and  Trespass. — When  a  shei^  or  constable  has  duly 
seized  goods,  under  a  writ  of  execution,  he  has  such  a  special  property 
in  them  as  to  enable  him  to  maintain  tTeq)ass  and  trover  against  any 
person  who  may  take  ^em  out  of  his  possession ; '  a  ^eriff  levying 
upon  and  leaving  the  goods  in  the  hands  of  the  judgment  debtor, 
which  are  levied  upon  and  sold  by  a  oonstaUe  as  the  property  of  the 
judgment  debtor,  baa  a  good  title,  and  may  maintain  an  action  of 
trover  against  a  purchaser  at  such  constable's  sale,  without  notice  of 
the  sheriff's  levy.'  But  where  a  deputy  sheriff  attaches  and  takes 
possession  of  goods  he  haa  the  light  of  possession  and  this  constitatefl 
such  a  special  property  as  to  enable  him  to  mftititftiti  trespass  or  tro- 
ver against  anyone  who  onlawfully  intenneddles  with  them.* 


98.  Li  GeneraL—At  common  law  a  sheriff  was  bound  to  perform 
his  duty  gratuitously,  and,  if  he  was  entitled  to  diarge  anything  at 
all,  he  must  show  his  title  under  some  act  of  Parliament; '  but  under 
English  statutes  of  long  continued  existence,  sheriffs  axe  given  pound- 
age based  on  a  percentage.*  The  right  of  a  sheriff  to  compensation 
is  wholly  d^ved  from  statute,  and,  being  in  derogation  of  the  com- 
mon law,  the  statute  should  be  strictly  construed;  and  the  general 
rule  is  that  they  are  entitied  to  only  such  fees  as  are  thus  allowed.' 
An  officer's  right  to  fees  accrues  on  the  rendition  of  his  service.  Hence 
it  is  that  upon  a  levy  under  an  execution,  he  is  entitled  to  bis  statu- 
tory feee  tiiougfa  the  parties  compiFomise  before  a  sal&  But  where  he 


20.  Dtmlap    Hunting,  8  Demo  (N.  4.  BadUm   t.    Taeker,   1  Piek. 

Y.)  643,  43  Am.  Dee.  763.  (Uaas.)  389,  U  Am.  Deo.  202. 

1.  Penlaad  t.  Leatherwood,  101  N.  &  Ciofat  v.  Brandt,  68  K.  7.  106, 

C.  609.  8  8.  E.  234,  9  A.  8.  B.  88.  17  Am.  Rep.  213. 

3.  Poole  v.  Symonds,  1  N.  H.  289,  6.  State  T.  Lanuaorfl^  176  Ind.  478, 

8  Am.  Dm.  71;  Brewetw  v.  Vail,  20  04  K.  E.  761,  Ann.  Gas.  1913B  1206 

N.  J.  L.  56,  38  Am.  Bee.  547;  DezeU  (respecting  the  statatozy  allowanee  of 

V.  Odell,  8  Bill  (M,  T.)  215,  38  Am.  snch  fees  this  ease  holds  that  they  an 

Dec.  628;  Nagle  v.  Stroh,  4  Watts  not  in  any  sense  a  denial  of  the  right 

(Pa.)  124,  28  Am.  Dec.  695.  of  free  and  nnparchaaed  justice). 

Note:  42  L.B.A.(N.8.)  887,  7.  Crofut     Brandt,  58  N.  T.  106, 

And  see  generally,  Trovsr.  17  Am.  Rep.  213;  County  Ct.  t.  Long, 

3.  Brewster  t.  Vidl,  20  N.  J.  L.  66,  72  W.  Va.  8*  77  &  £.  2S|,  Ann.  Caa. 
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peirforms  no  act  to  earn  any  fee^  he  is  not  entitled  thereto.^  The 
fees  or  comp^sation  of  an  officer  may  include  his  necessary  and  xea- 
aonable  expenditures  made  by  him  in  good  faith  in  taking  care  of 
and  preserving  property  seized  under  vsMd  process ;  •  or  the  reason- 
able value  of  time  and  services  in  keeping  or  caring  for  the  attached 
property;  or  it  may  be  based  on  a  potindage  follo^ng  an  £nglish 
custom ;  or  it  may  be  a  commission  of  a  specified  amount  for  receiv- 
ing and  paying  over  money  on  execution  where  the  property  is  levied 
on  and  sold,  or  of  a  less  amount  when  the  money  is  collected  without 
sale.  Ordinarily,  an  officer  is  entitled  to  receive  his  statutory  fees  or 
compensation  before  he  can  be  compelled  to  deUver  a  cotificate  or 
deed  of  sale  of  the  property  sold  under  process,'* 

99.  Liflbility  for  Fees  Generally;  Fees  of  de  Facto  Officers. — ^Lia- 
bility for  sheriffs'  or  constables'  fees  is  ordinarily  a  matter  depending 
upon  the  statute  or  practice  in  the  particular  jurisdiction.  Accord- 
ing to  one  rule  an  attachment  creditor,  at  whose  instance  an  officer 
attaches  property,  thereupon  becomes  liable  to  the  sheriff  for  the 
cost  of  its  keeping  and  preservation.*'  By  another  rule  the  unsuc- 
cessful party  is  the  one  to  be  held  liable  for  Ihe  expense  of  keeping 
attached  property ;  or  this  may  be  a  charge  on  the  debtor.'*  Though 
the  statute  provides  that  the  fees  allowed  for  the  levy  of  an  execution, 
etc.,  shall  be  collected  from  the  defendant,  by  virtue  of  such  execu- 
lion,  this,  it  has  been  held,  does  not  contemplate  that  the  sheriff  shall 
look  to  the  judgment  debtor  for  his  fees  in  the  premises,  but  rather 
to  that  property  of  the  judgment  debtor  held  by  the  sheriff  under 
execution  or  process.'*  In  a  case  where  the  judgment  is  satisfied  by 
a  payment  to  the  plaintiff,  after  a  levy  and  notice  of  sale  of  the  prop- 
erty, a  defendant  in  execution  is  not  liable  to  the  officer  for  his  com- 
missions.'* In  general,  the  attorney  in  a  cause  is  presumptively  lia- 
ble for  sheriffs*  fees  on  writs  delivered  by  him  for  service,*'  but  it  has 
been  held  that  an  attorney  does  not  becomo  liable  for  sheriffs'  fees 
by  indorsing  his  name  as  such  on  the  back  of  a  writ  and  'delivering 
it  to  the  officer  to  serve.'*  Fees  of  officers  are  not  recoverable  in  an 

8.  Peck  V.  City  Nat.  Bank,  51  Mich.  327,  84  Atti.  Dec.  745. 

353,  16  N.  W.  681,  47  Am.  Rep.  577;  Note:  Ann.  Cas.  1913E  755. 

Barnard  v.  Stevens,  2  Aikeus  (Vt.)  14.  Note:  Ann.  Cas.  1913E  759. 

429,  16  Am.  Dec.  733.  15.  Roberts  v.  Ingalls,  36  Nev.  325, 

9.  State  V.  Kitchens,  25  Ind.  App.  135  Pae.  927,  Ann.  Cas.  1915C  1119, 
244,  57  N.  E.  935,  81  A.  S.  R.  90.  48  UR.A.(N.S.)  542. 

10.  Addington  v.  Sexton,  17  Wis.  16.  Gordons  v.  Maupin,  10  Mo.  352, 
327,  84  Am.  Dec.  745.  47  Am.  Dec.  118. 

11.  State  V.  Laramore,  175  Ind.  478,  17.  Heath  v.  Bates,  49  Conn.  3^, 
94  N.  E.  761,  Ann.  Cas.  1913B  1296.  44  Am.  Rep.  234;  Tilton  v.  Wright, 

12.  Roberts  v.  Ingalls,  36  Nev.  325,  74  Me.  214,  43  Am.  Rep.  678. 

135  Pae.  927,  Ann.  Cas.  1915C  1119,  18.  Wires  v.  BriggB>  5  Vt.  101,  26 
48  L.R.A.(N.S.)  542  and  note.  Am.  Dee.  284. 

13.  Addington  v.  Sexton,  17  Wis. 
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action  against  sureties  of  &  sheriff  to  recover  money  collected  by  him 
on  an  execution,  except  where  such  fees  were  previously  advanced 
by  the  plaintiff.^*  The  doctrines  of  the  law  applicable  to  officers  de 
facto  do  not  extend  so  far  as  to  confer  upon  them  all  the  rights  and 
protection  to  which  an  officer  de  jure  is  entitled.  The  doctrines  oper- 
ate only  for  the  protection  of  the  public.  They  cannot  be  invoked 
to  give  him  the  emoluments  of  the  office  as  against  the  officer  de  jure. 
Hence,  a  public  officer  de  facto  may  not  recover  compensation  from 
the  public  for  his  services  in  the  office."  It  is  obvious  that  this  must 
be  the  rule,  for  if  it  were  not  so  the  distinction  between  a  de  jure  and  a 
de  facto  officer  in  a  most  important  respect  would  be  eliminated.  In 
that  case,  since  die  acts  of  both  are  alike  valid,  both  would  be  alike 
protected  from  the  assaults  of  private  persons,  and  each  would  have 
an  equal  claim  upon  the  state  for  compensation.^  Since  a  sheriff 
cannot  act  as  such  beyond  the  jurisdiction  of  the  state  or  do  anything 
not  required  by  law,  the  fact  that  he  acted  under  the  mistaken  advi<^ 
of  the  district  attorney  cannot  entitle  him  to  compensation  from  the 
county.* 

100.  Keepers'  Fees  and  Storage  Charges. — Ordinarily,  when  the 
sheriff  appoints  a  <»]stodian  to  keep  and  care  for  the  attached  prop- 
erty, he  is  liable,  eithw  under  his  express  contract  or  for  a  reasonable 

compensation,  and  the  custodian  cannot  look  to  the  plaintiff  in  the 
action.*  And  so,  an  officer  attaching  goods  in  possession  of  one 
not  the  owner  thereof  is  liable  for  storage,  if  he  fq)point8  a  keeper  of 
them  and  continues  to  keep  them  on  the  bailee's  premises,  although 
no  agreement  is  made  concerning  charges  for  storage,  and  no  notice 
has  been  given  him  to  remove  the  property.  In  an  action  against 
an  officer  for  storage  of  articles  attached  by  him,  his  return  on  the 
writ,  in  which  he  adds  to  his  fees  the  claim  of  the  plaintiff  for  storage, 
has  been  held  to  he  admissible  for  the  purpose  of  showing  that  he, 
the  officer,  was  aware  of  the  claim,  and  admitted  it,  but  is  not  admissi- 
ble as  evidence  of  the  amount  due.*  While,  under  certain  statutes, 
the  rule  is  that  the  sheriff  is  bound  by  the  acts  of  his  deputy  in  the 
employment  of  the  keeper  of  attached  property,'  other  authority  is 
to  the  effect  that  a  deputy  is  not  authorized  to  bind  the  sheriff  by 

19.  Com.  V.  McCoy,  8  Watts  (Pa.)  Am.  Rep.  315. 

153,  34  Am.  Dec.  445.  S.  Fitchburg  R.  Co.  t.  Freeman,  12 

20.  McCue  V.  Wapello  County,  56  Gray  (Mass.)  401,  74  Am.  Dee.  600; 
la.  698,  10  N.  W.  248,  41  Am.  Rep.  Allen  v.  Ingalls,  33  Nev.  281,  111  Pac. 
134;  Matthews  v.  Copiah  County,  53  34,  114  Pac  758,  Aim.  Cas.  1913E 
Miss.  715,  24  Am.  Rep.  715.   Aod  see  755  and  note. 

PuBLio  OrviCEBS,  VOL  22,  p.  599  et  4.  Fitehbnig  B.  Co.  v.  Freonan,  12 
seq.  Gray  (Mass.)  401,  74  Am.  Dec.  600. 

1.  Matthews  t.  Copiah  County,  53  5.  Allen  v.  lugalk,  ^3  Nev.  281,  111 
Miss.  715,  24  Am.  Rep.  715.  Pac.  34, 114  Pae.  758,  Ann.  Cas.  19l3fi 

2.  Davis  v.  Muusou,  43  Vt.  676,  5  755  and  nots^ 
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contracting  to  pay  a  keeper  a  oertain  sum  for  taking  ears  of  such 

property.* 

101.  Agreements  to  Perform  Servicea  for  Leas  than  Statutory 
Pees. — ^The  rule  is  a  general  one  that  an  agreement  by  a  public  officer 
to  render  tlie  services  required  of  him  for  less  than  the  compensation 

provided  by  law  is  void  and  unenforceable  as  against  public  policy. 
And  so,  the  claim  that  a  deputy  was  not  appointed  under  the  statute, 
but  under  a  private  agreement  witii  the  ^eriff  that  he  perform  the 
duties  of  deputy  at  a  different  rate  of  compensation  than  that  fixed 
by  the  board  of  supervisors  in  pursuance  of  the  statutory  provision, 
cannot  be  supported.  On  the  other  hand,  a  deputy  sheriff,  duly 
E^pointed  and  entitled  by  statute  to  receive  from  the  ^eriff  a  certain 
compensation,  may  recover  the  full  statutory  amount  notwithstand- 
ing an  illegal  agreement  with  the  sheriff  to  serve  for  a  leas  sum.  In 
such  case  the  rule  that  a  party  to  an  illegal  contract  cannot  enforce 
any  right  under  it  is  not  applicable,  because  the  claim  is  under  the 
statute  and  not  under  the  illegal  contract  Hence  it  is  no  bar  to  an 
action  to  recover  fees  allowed  the  statute  that  the  deputy  has 
received  a  less  sum  in  full  payment  under  the  illegal  contract'  An 
officer  may  take  an  agreement  for  the  payment  to  him  of  part  of  the 
fees  of  his  office,  because  he  is  in  law  entitled  to  tJie  whole  thereof; 
and  he  may  divide  his  fees  with  a  deputy  as  a  mode  of  paying  the 
latter  for  services.^  In  a  few  jurisdictions  the  general  rule  above 
stated  appears  to  have  been  departed  from,  in  that  it  has  been  held 
that  a  contract  by  a  public  officer  to  render  services  for  a  compensa- 
tion less  tJian  that  fixed  by  statute  is  valid.* 

102.  Additional  Fee  or  Reward  for  Performance  of  Purely  Legal 
Duty. — The  general  rule  with  reference  to  peace  officers  is  well  settled 
that  a  promise  of  reward  or  additional  compensation  to  a  public  offi- 
cer for  services  rendered  in  the  performance  of  his  duty  cannot  be 
enforced.^*  Both  public  policy  and  sound  morals  forbid  that ,  he 
should  be  permitted  tio  demand  or  receive  for  the  performance  of  a 
purely  legal  duty  any  fee  or  reward  other  l^an  that  established  and 
allowed  by  law  as  compensation  for  the  services  rendered.**  But  it 
is  also  true  that  a  contract  to  pay  a  public  officer  for  services  rendered 
outside  and  not  inconsistent  witih  his  official  dnty  and  for  which  the 

6.  Note:  Ann.  Cas.  1913E  756.  viUe,  216  Mass.  38,  102  N.  E.  942, 

7.  Bodenhofer  v.  Hogan,  142  la.  Ann.  Cas.  1915A  725,  48  L.R.A.CN.S.) 
321,  120  N.  W.  659,  134  A.  S.  R.  418,  392;  Somerset  Bank  v.  Edmund,  76 
19  Ann.  Caa.  1073  and  note.  Ohio  St.  396,  81  N.  E.  641,  10  Ann. 

8.  Mott  V.  Robbins,  1  Hill  (N.  Y.)  Cas.  726  and  note,  11  L.R.A.(N.S.) 
21,  37  Am.  Dee.  286.  1170  and  note. 

9.  Note:  19  Ann.  Caa.  1077.  11.  Somerset  Bank  t.  Edmand,  76 

10.  Price  V.  Cutts,  29  Ga.  142,  74  Ohio  St.  396,  81  N.  E.  641,  10  Ann. 
Am.  Dec.  52;  Studley  v.  Ballard,  169  Cas.  726  and  note,  11  L.B.A.(N.&.) 
Mass.  295,  47  N.  E.  1000,  61  A.  S.  R.  1170. 

286:  Hartley  v.  Inhabitants  of  Ghran- 
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law  allows  him  do  fee  ia  valid  and  may  be  enforced.  A  lewavd  offered 
for  such  services  is  also  enforceable.^'  Following  the  general  rale 
stated  &bovH^  a  constable,  who,  by  virtue  of  his  office,  is  a  conservator 
of  the  peace,  will  not  be  permitted  to  claim  that  an  arrest  effected 
pursuant  to  official  duty  waa  made  by  him  in  his  individual  capacity, 
as  a  private  dtieen.^*  Questions  under  the  general  rule  stated  very 
ohea  arise  in  oonneotion  with  offers  of  rewards  for  the  arrest  and  con- 
viotion  of  offenders.  In  this  connection  where  a  plaintiff,  a  sheriff, 
captured  a  «riminal  without  process  and  in  reliance  upon  a  general 
reward  offered,  it  was. held  that  the  fact  that  he  was  a  sheriff  did  not 
prevent  his  recovery  of  the  reward.^*  Manifestly  a  sheriff  cannot 
perform  any  official  duty  outside  of  the  state,  and  hence  cannot  recover 
for  services  rendered  or  expenses  incurred  beyond  the  state  in  the 
pursuit  or  arrest  of  criminals,  in  the  absence  of  some  statute  expressly 
autiiorizing  such  recovery.** 

103.  Sale  of  Deputyship  or  Office  of  Constable.— An  agreement  by 
a  deputy  to  pay  the  i^eriff  as.  principal  a  specified  sum,  not  arising 
ont  of  the  profits  of  the  office,  is  void,  as  amounting  to  the  sale  of  an 
office,**  and  opposed  to  public  policy.*'  So,  too,  a  sale  of  the  office 
of  constable  by  a  town  is  illegal.**  But  whore  the  agreement  between 
a  sheriff  and  his  deputy  provides  that  the  deputy  should  retain  all 
fees  and  commissions  collected,  less  the  sum  to  be  paid  to  the  sheriff, 
it  is  valid,**  the  reason  for  this  being  that  where  the  sheriff  reserves 
a  part  of  the  fees  of  the  office,  which  is  to  come  out  of  the  profits,  the 
contract  is  good,  because  the  whole  belongs  to  him,  and  he  is  only 
reserving  a  part  of  his  own  and  giving  away  the  balance  to  his 

12.  Hartley  v.  Or&nTiUe,  216  Mass.  duties  of  the  office  and  receive  all  the 
38,  102  N.  E.  942,  Ann.  Cas.  1915A  emoluments  in  consideration  of  a  gross 
725,  48  L.R.A.fN.S.)  392;  Northern  sum  paid  to  the  dieriS,  is  not  prohibit- 
Tmst  Go.  T.  Snyder,  113  Wis.  616,  ed  under  the  law  construed  in  tins- 
89  N.  W.  460,  90  A.  S.  R.  867.  case) ;  Rowan  t.  Chenoweth,  49  W. 

13.  Somerset  Bank  t.  Edmond,  76  Ya.  287,  38  S.  E.  544,  87  A.  S.  R. 
Ohio  St.  386,  81  N.  E.  641,  10  Ann.  796;  White  t.  Oook,  51  W.  Ya.  201, 
Cas.  726  and  note^  11  L.B.A(N.8.)  41  S.  E.  410,  90  A.  B.  B.  77S,  67 
1170.  L.R.A.  417. 

14.  Davis  V.  Mnnson,  43  Vt  676,  17.  Rowan  v.  Chenoweth,  48  W.  Ya. 
5  Am.  Rep.  315.  287,  38  S.  E.  644,  87  A.  S.  B.  706. 

15.  Northern  Trust  Co.  v.  Snyder,  18.  Qroton  v.  Waldoborongh,  11  Me. 
U3  Wis.  516,  89  N.  W.  460,  90  A.  S.  306,  26  Am.  Deo.  530  and  note. 

B.  867.  10.  Bynum  v.  Knighton,  137  Ga. 

16.  Bynum  v.  Knighton,  137  Qa.  250,  73  S.  E.  400,  Ann.  Caa.  1913A 
250,  73  S.  E.  400,  Ann.  Cas.  1913 A  903;  Mott  v.  Bobbins,  1  HiU  (N.  Y.) 
903  and  note;  Mott  v.  Bobbins,  1  Hill  21,  37  Am.  Dec.  286;  Rowan  v.  Cheno- 
(N.  Y.)  21,  37  Am.  Dec.  286;  Sailing  weth,  49  W.  Ya.  287,  38  S.  E.  544,  87 
V.  McKinney.  1  Leigh  (Ya.)  42,  19  A.  S.  B.  796;  White  v.  Cook,  51  W. 
Am.  Dee.  722  (holcling,  however,  that  Ya.  201,  41  S.  E.  410,  90  A.  S.  B. 
fanning  the  offlee  of  sheriff  to  a  775,  57  L.BA*  417;  Addington  v. 
depnty,  lAo  is  to  diadiBrn  all  the  Sexton,  17  Wis.  327,  84  Am.  Dec.  745. 
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deputy."^  Aside  from  the  question  as  to  the  moral  quality  of  Uie  act, 
it  has  been  held  that  the  appointment  by  a  sheriff  as  his  deputy  of 

one  who  withdrew  from  candidacy  for  the  nomination  in  considera- 
tion of  the  promise  of  a  deputyship  is  not  obnoxious  to  a  statute  for- 
bidding the  sale  or  letting  to  farm  or  deputation  of  any  office.* 

104.  Recovery  Back  of  Fees  Paid  lU^ally  or  under  Mistake  ot 
Lav.— Under  the  general  rule  that  an  action  for  money  had  and  re- 
ceived li^  where  money  is  received  by  the  defendant  which  in  good 
conscience  ought  to  be  paid  to  ihe  plaintiff,  a  person  rightfully 
entitled  to.  thou£^  never  in  possession  of,  office  may  recover  fees 
thereof  m  an  action  for  money  had  and  received  against  an  intruder 
who  fraudulently  procures  the  evid^ces  of  title  thereto,  and  performs 
for  a  time  the  duties  thereof.  In  such  a  case  the  intruder  cannot 
retain  any  part  of  the  fees  as  compensation  for  his  labor;  ^  although 
he  may  be  allowed  the  necessary  expense  of  earning  them.'  Where 
fees  have  been  paid  by  a  county  to  a  sheriff  under  a  mistaken  belief 
on  his  part  and  that  of  the  county  that  he  was  entitled  to  them  by  law, 
according  to  some  authorities  these  cannot  be  recovered  by  the  coun- 
ty,  for  the  reason  that  its  mistake  was  one  of  law,  on  account  of  which 
no  recovery  can  be  had.*  But  in  some  jurisdictions  the  rule  permit- 
ting the  recovery  of  fees  or  compensation  paid  to  a  public  officer 
illegally  or  by  mistake  obtains  in  a  somewhat  limited  form,^  and 
in  other  jurisdictions,  by  virtue  of  statute,  payments  unlawfully 
made  in  ignorance  or  mistake  of  law  may  be  recovered  back  by  a 
county  court  by  suit  against  such  officer  to  whom  such  payments 
were  so  made.*  It  has  been  held  that  £in  action  for  money  had  and 
received  on  behalf  of  the  mortgagor  will  lie  against  a  county  to  recover 
a  sum  erroneoudy  paid  by  the  sheriff  to  the  county  as  fees  from  the 
amount  bid  at  a  foreclosure  sale  under  the  mortgage.' 

20.  Bynum  t.  Knig:hton,  137  Oa.  5  Am.  Rep.  62;  Bier  v.  Oorrell,  30 
250,  73  S.  E.  400,  Ann.  Cas.  1913A  W.  Va.  95,  3  S.  E.  30,  8  A.  S.  a  17. 


1.  Com.  v.  Sbeenm,  145  Ky.  361,  242,  47  N.  W.  66,  25  A.  S.  R.  489. 
140  S.  W.  668,  37  UB.A.(N.S.)  289     6.  Note:  Ann.  Cas.  1915B  812. 

and  note.  6.  County  Ct.  v.  Long,  72  W.  Va.  8. 

2.  Mayfieia  v.  Moore,  53  111.  428,  6  77  S.  E.  28,  Ann.  Cas.  1916B  808  and 
Am.  Rep.  52;  Glascock  v.  Lyons,  20  note. 

Ind.  1,  83  Am.  Dec.  299;  Bier  v.  7.  Soderbeis  v.  King  Counts',  15 
Gorreli,  30  W.  Va.  95,  3  8.  E.  30,  8  Wash.  194,  45  Pac.  786,  56  A.  S.  R. 


903  and  note. 


4.  Painter  v.  Polk  County,  81  la. 


ASK  17 
3.  Mayfield  v.  Moore,  53  lU.  428, 


878,  33  L.R.A.  670. 
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226.  Duty  of  Mastar  to  Obtain  Medical  Assistance  on  Shore 

226.  BtatntooEy  BequixansntB  as  to  Medicine  Cheets  and  Antiscorbntiet 


227.  In  General 

2S6.  Responsibility  of  Vessel  and  Owner 

229.  AsBomption  of  Risk;  Injuy  from  Obedience  to  Improper  Orden 

230.  Assault  and  Battery 

231.  Injuries  by  Fellow  Servants 

232.  Who  Are  Fellow  Servants  Generally 

233.  Master  and  0£Bicers  as  Fellow  Servants  of  Grew 

234.  Coulributory  NegJigMioe  as  Befoise 

235.  Actions 


2-36.  Duty  to  Obey  Orders ;  Punishment  for  Disobedience 

237.  Desertion  and  Absence  without  Leave 

238.  What  Constitntes  Desertion;  Justification  for  Leaving  Tessrf 

239.  BcTolt  and  Mutiny;  Conflnfmsnt  of  Master 


DisoHAiua 


211. 
212. 
213. 
214. 


In  General 

Actions  for  Wrongful  Discfaai^ 
Measure  of  Damages 
Intermediate  Earnings 


Medical  TBxaruEnvt 


Pbssonal  Ikjubiss 


vn.  Piioti 


240. 
24L 


State  ahs  Fidbma  BwDunov 

Li  General 

Constitntional  AnthraitT  to  Rwolato 
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242.  Adoption  by  Congress  of  State  Pilotage  S^teDu;  Scope  of  State  Regu- 

lation 

243.  Federal  and  State  Laws  Requiring  Pilot  Licenses 

244.  Pilots  on  Coastwise  Steam  Vessels 

245.  Pilots  on  Waters  Fonmng  Boundary  between  States 

246.  Effect  of  R^olations  ^ipon  Jnzisdietum  of  Admimlty 

State  Laws  Pbovidiss  wob  (katsmsOKX  Vjumum 

247.  In  General 

248.  Purpose  and  Constitutionality 

249.  Application  to  Coastwise  Steam  Vessels 

250.  Discrimination  as  Invalidatii^  Statute 
261.  Exemption  of  Particular  Classes  of  Vessels 

252.  Prerequisites  to  Liability  for  Comi>alBory  Pilotage 

253.  Justification  for  Rejection  of  Ssrice  Tendered 

264.  Nature  and  Enforcement  a£  Bight  to  Compulsory  Pilotage 

AuTHOBirr,  Ddtieb  aih)  LuBxums  or  Pilots  ' 

255.  Control  and  Nav^ation  of  Vessel 

256.  Degree  of  Care  and  Skill  Required;  Liability  for  Damages 
267.  Liability  of  Pilots'  Associations 

VnL  Rights  and  Liabilities  of  Vessels  and  Owners 

CONTEACTS  GKXKBALLT 

2SS.  In  General 

269.  AuUwrity  of  Agent;  Owner's  R^bts  against  Agent 

260.  Maritime  and  Nonmaritime  C<mtraotB 

261.  Contracts  to  Build  Ships 

262.  Wharfage  and  Canal  Services 

SUFPUES^  RBPAIR8  AND  AdTANOBS 

263.  In  General 

264.  Who  Is  Liable  as  Owner;  Proof  of  Ownership 

265.  Necessity  for'  Ownership  Whm  Liability  Is  Incurred 

266.  Liability  Where  Credit  Is  Given  to  Person  Other  tliaa  Owiur 

267.  Discharge  and  Payment 

268.  liens  &t  Supplies  and  Repairs 

TOBTS  GENERAU.T 

269.  General  Principles  Goveming  liability 

270.  Law  Applicable 

271.  Maritime  and  Nonmaritime  Torts 

272.  Liability  of  Vessels  and  Owners 

273.  Rights  and  Remedies  under  State  Statute 

274.  Torts  of  Public  Vessels 

275.  Liability  for  Torts  of  Officers  and  Crew;  Independent  Contractors 

276.  Liability  for  Negligence  of  Pilot 

277.  Liability  of  Vessel  for  Negligence  of  Charterer 

278.  Duties  and  Liabilities  of  Ovners  of  Steam  YeflBda;  Damage  by  ExpkK 

raon  of  Boilers 
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279.  Owner'B  Bight  of  BeeoveEy  far  Tmpaas  or  Conversion  of  YtmA 

280.  Damages  for  Marine  Torts 

Bums  ASD  DuTiBs  IN  BBsraor'oT  NAviaATrov 

281.  In  Oeneral 

282.  Bdativa  Rights  of  Large  and  Small  Yessds 

283.  Care  Beqnired  of  Navigators 

LAin)iNa,  HooBiNO  akd  Ahohobaob 

284.  In  General 

286.  Anchorage  K^nlationa  Affeeting  Pnblio  Harbors 

286.  liability  for  Damage  by  Landing,  Mooring  or  Anchoring 

287.  Liability  for  Damage  by  Anchors  to  Submarine  Cables  and  Pipes 

288.  Liability  for  Liternrenoe  with  Mooring;  Casting  Off  Moorings 

DiSPLACBIHNT  WaVXS  AND  BVOTJOS 

280.  In  General 

290.  Contribotwy  Negligenee  as  Defmse 

201.  Damage  to  Vessels  at  Docks  and  Wharves;  Structures  on  Shore  and 

Other  Proper^ 

202.  Jurisdietion  of  Action  tot  Damages;  Pleading  and  Instmctions 

PSBSONAL  InJUBIBS  QiHBULLT 

293.  General  Principles  Governing  Liability 

294.  Injury  by  Falling  through  Hatchways  or  Falling  Overboard 

295.  Injnries  to  Persona  on  Shore 

Ikjubies  to  Stevbdobbs 

296.  In  Genend;  Stevedwe  as  Independent  Contraetor 

297.  Daty  to  Provide  Safe  Place  to  Work;  Injury  by  Negligence  of  Master  or 

Craw 

298.  Injury  from  Dangerons  and  Defective  Appliances 

299.  Injury  from  N^ligence  of  Fellow  Servants 

Ifjubibs  BrauLTnra  ixr  Dbash 

300.  In  General 

30L  ApplieabiUty  of  Law  of  Ship's  Flag 

IX.  Bottomry  and  Respondentia 

In  GbnebUi 

302.  Definition,  Nature  and  Characteristics 

303.  Comparison  with  Implied  Hypothecation 

304.  Allowance  of  Marine  Interest 

305.  Form 

306.  General  Principles  Governing  Interpretation  and  Construction 

ExBounov  AND  YAunnrr 

307.  Authority  to  Execute 
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308.  (%axaetir  o£  Keoeanfy  Sapportmg  HypoibeeafioB 

309.  PresnmptioiiB  and  Proof  u  to  NeeesaiW 

310.  Ineluaioii  of  Lnproper  Itema;  Partial  ^validity 

311.  Neeeaaity  for  Oood  Fait& 

Operation  asd  Discuabob 

312.  Bestmetion  of  Rea  as  Ailecting  Obligation 

313.  Personal  Liability  of  Vessel  Owner 

314.  Katnre  of  Bondholder's  Interest  and  Lien 


X.  CoUisionB 

GlKQLU.  PRIKCIPXU  OF  LUBZLIVr 

315.  In  Genecal 

316.  Standards  of  Care  and  Negligence 

317.  Agency  as  Basis  of  Liability 

318.  Duty  to  Avoid  Collision 

319.  Liability  for  Collision  Due  to  Inevitable  Accident  Qeneralty 

320.  What  Constitutes  Inevitable  Accident 

321.  Error  in  Extremis 

322.  Effect  of  Payment  of  Insnrance  upon  Ijijored  Vessel 

323.  Recovery  for  Loss  or  Injury  of  Cargo 

324.  Conflict  of  Laws 

325.  Application  of  State  Statutes  and  Local  Rules,  etc 

Liability  in  Case  of  "SiVTVAh  Fauia 

326.  In  General 

327.  Method  of  Dividing  Damages 

328.  Effect  of  Statutes  Modifying  Vessel  Owner's  Liability 

329.  ReeoTeiy  by  Third  Persons  against  Vessels  J<nntly  at  Fatatt 

Bulks  ov  Natioation 

330.  General  Maritime  Usage 

331.  International  Rules 

332.  Rules  Applicable  on  Great  Lakes  and  Inland  Watos 

333.  Regulations  of  Board  of  Siqierrising  liiqkeetorB 

334.  LomI  Relations  and  Usages 

Obsbsvahob  ov  Rulis  a8  AxTBomra  Lubzutt  sob  Golubiov 

336.  Dnty  to  Obey  Rules 

336.  Effect  of  Violation  Generally 

337.  Jnatification  for  Departure  &om  Rules 

338.  Observance  of  Roles  as  Discharging  Duty  to  Avoid  CoUisiop 

Equipuent  and  Coufluoent  of  Vxssbls 

339.  In  General 

340.  Requirements  as  to  SigniU  lights 

341.  Effeot  of  Omisnon  to  Display  Proper  Lights 

342.  Lights  on  Vessels  at  Anenor,  Moored,  or  Aground 

343.  Duty  to  Maintain  Lookont 
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PRBCAimOHS  IUquisid  ht  Fog  ob  Di&eh IM 

344.  Sound  Signals  in  Fog  and  Bad  Weather 

345.  Dnty  as  to  Speed  and  MoTcmoit  GenecaU; 

346.  Meaning  of  Moderate  Speed 

347.  Duty  on  Hearing  Fog  Signals 

348.  Other  Pnoaations 

Snttura  iKD  SAiLiKe  Tbuim 

340.  In  General 

360.  Sailing  Veseela 

35L  Speed  of  Steam  Veeseb 

352.  Steam  VesBelB  Meeting 

353.  Steam  Veesela  Croesing 

364.  Steam  and  Sailing  Vessels  Meetii^ 

365.  When  Sailing  Vessel  Deemed  at  Fault 

366.  Dnty  of  I^TiI«ed  Vessel 

357.  Dnty  of  Steam  VeBsel  to  Slaeken  Speed,  Stop,  or  Revena 

358.  Duty  of  Overtaking  Vessel  to  Keep  Ont  of  Way 

359.  Nanow  Ghanneb  and  Paasagee 

360.  Sound  Signals 

361.  Liability  for  ColliaifA  with  Vessel  at  Rest 
,  362.  Duty  of  Vessel  Leaving  Slip  or  Mooring 

363.  Duty  of  Veesel  Entering  Harbor 

364.  Ferryboats 

365.  Bowboats  and  Other  Small  Graft 

366.  Duty  to  Stand  By  in  Case  of  Collision 

AoinoNs  JOB  Colusion;  Dauaqxs;  Rxvzsw 

367.  Jntisdieticm  of  Admiral^ 

368.  Common  Law  Remedy 

369.  Parties 

370.  Pleading 

STL  Stipulations  for  Value  and  Costs 

372.  Burden  of  Proof 

373.  PresumptionB  and  Xoferenees  of  Fault 

374.  Evidence 

375.  Determination  as  to  Fault 

376.  Measnre  of  Damages  in  General 

377.  Recovery  for  Partial  or  Total  Lobb  of  Vessel 

378.  Damages  Recoverable  When  Vessel  Is  Sunk 
3TO.  lUasDie  of  Damages  tat  Loss  of  Cargo 
380.  Interest  and  Costa 

SSL  Review 

ZI.  Carriage  of  Pauengert 
Iir  GnsuL 

382.  Who  Are  Passengers;  Rights,  Dnties  and  Liabilities  Inddent  to  BelaHos 

Generally 

383.  Tickets  and  Fares 

384.  Roles  and  Relations;  EfEeet  of  Violations 

385.  Dnt^  to  Fomieh  AcoommodatioDB  General^ 

386.  Staterooms  and  Berths 
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387.  Food  and  Water;  Table  Aooommodstiona 

388.  Dnty  to  Snpply  Medical  Treatment;  Liability  for  Negligence  of  SMp^ 

Snigeon 

389.  Duties  in  Case  of  Death  of  Passenger;  Burial  at  Sea 

SxATimntT  J^uiiAXioN  or  Passbngkb  Ysssels 

390.  In  Oeneral 

391.  Numbo'  of  Passengers  Allowed  to  Be  Carried 

392.  Permits  for  Ezcundons 

393.  ReqiiiTements  as  to  Fire  and  Life  Saving  Eqaipmait 

394.  Carriage  of  Explosive,  Inflammable  and  Dai^rerons  SidiataooM 

395.  Carriage  of  Emigrant  Passengers 

396.  Liability  for  Damage  to  Passengers  or  Baggage 

LUBILHT  FOB  PERSONAL  iKJimiSS 

397.  In  General 

398.  Injury  from  Unsafe  Premises 

399.  Injury  or  Death  by  Fal^  Overboard 

BAOOACnE  AND  OXHBB  PllOFERTr  PASSEHfSRS 

400.  In  General 

401.  Liabilify  for  Loss  of  Property  in  Staterooms  or  in  Paasenger'B  Custody 

Xn.  Carriage  of  Goods 

In  Genxbal 

402.  Vessels  as  Common  Carriers 

403.  Necessity  for  Right  to  Compensation 

404.  Right  to  Determine  Character  of  Goods  Truisported;  Diserimination  in 

Services  and  .  Charges 

405.  Carrier's  Speciid  Property  in  Cargo,  and  Rights  Inddent  Thereto 

406.  Da^  to  Receive,  Carry  and  Deliver;  EiEeet  of  Disaster 

Receipt,  Stowaqe  and  Cabs  ov  Gaboo 

407.  When  Liability  B^iins;  Delivery  and  Aoeeptanee 

408.  Constructive  Delivery;  Neoessi^  for  Notaee 

400.  Loading  and  Stowage  of  Cargo;  Liability  for  Improper  Stowage  Gen- 
erally 

410.  Stowage  of  Goods  on  Deck 

411.  Care  and  Custody  of  Cax^ 

412.  Duty  to  Protect  Damaged  or  Endangered  Gooda 

Bills  of  Ladzno 

413.  In  General 

414.  Necessity  that  Goods  Be  Received 

415.  When  Bill  Becomes  Effective;  Acceptance  as  Assent  to  Conditions 

416.  Condusiveaess;  Variation  by  Pand  Generally 

417.  Custom  and  Usage 

418.  Transfer  and  N^tiabilit? 
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LiABUjTY  FOB  Lobs  or  ob  Injubt  to  Goods 

419.  In  General 

420.  Efteot  of  Custom  as  Limiting  VesBel's  Liability 

421.  Statutory  Exemption  from  Liability  in  Absence  of  Kotiee  of  Character 

and  Value  of  Article 

422.  Shipper's  Lien  on  Vessel  for  Loss  or  Injury  of  Goods 

Perils  or  thk  Ska  ob  Rivkb  and  Eelatbd  Casoaltibs 

423.  Li  General 

424.  Negligence  or  Unlawful  Conduct  as  Imposing  Liability 

425.  Penl  of  Sea  as  Proximate  Cause  of  Loss  or  Injury 

426.  Dangers  of  Rivtt,  Lake  or  Canal;  Effect  of  Custom  aa  Enlarsiiig  Lnport 

of  Term 

427.  Collision  and  Stranding;  Fire  or  Explosion 

428.  Worms  and  Bats;  OrcUnary  Incidents  of  Voyage;  MiseeQaDeoos  IiOBses 

429.  Damage  by  Sea  Water 

430.  Loss  by  Jettison;  in  General 

431.  Jettison  of  Goods  Carried  on  Deck 

432.  Barratry,  Tort  or  Theft 

433.  Vessel  Owner's  Liabilify  in  General 

434.  Validity  and  Effect  of  Stipulations  as  to  Fire  Losses 

435.  Statntoiy  Exemption  from  Liability  for  Damage  by  Fir* 

UNSKAWonrFHiNBSs  of  Vessel 

436.  In  General 

437.  Meaning  of  "Seaworthy" 

438.  Proof  of  Unseaworthiness 

Thb  Habteb  Act 

439.  In  General;  Policy  and  Purpose 

440.  Operation  in  General 

441.  Effect  upon  Duty  to  Make  Vessel  Seaworthy 

442.  Borden  of  Proving  Seaworthiness 

443.  Loss  or  Damage  &om  Ijnproper  Stowage^  Navigatioii  and  Delzraj 

Dbviatiov 

444.  In  General 

445.  How  Proper  Boute  Is  Determined 

446.  Circumstances  Justifying  Deviation 

447.  Deviation  to  Save  liife  or  Property 

448.  Stipulations  Permitting  Deviation 

449.  Deviation  Justified  by  Custom  or  Usage 

450.  Effect  of  Unantborized  Deviation 

Delay 

451.  In  (General 

452.  Justification  for  Undue  Delay 

453.  Special  Contracts  as  to  Time  of  Transporfcatioii 

454.  Dami^es  for  Delay 
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4BS.  In  G«neral 

456.  Privilege  of  Tnuwhipment  Contract 
467.  liabilily  for  ^xpeam  of  Tranashipmoit 

Delivxbt 

458.  Ihitj  to  Deliver;  Terminatioii  of  Liabili^ 

459.  Port  of  Delivery;  Effect  of  Delivery  Short  of  Deftinatum 

460.  To  Whom  Delivery  Should  Be  Made 

461.  Delivery  to  Customs  Ofifteials 

462.  What  Constitntce  Delivery;  Custom  and  Usaga 

463.  Actnal  Delivery 

464.  Place  of  Delivery 

465.  lUght  to  Designate  Wharf;  Duty  of  Consignee 

466.  Necessity  that  Delivery  Be  at  Proper  Time  . 

467.  Master's  Duty  to  Unlo«id  and  Plaoe  Goods  in  Readiness  for  Delivery 

468.  Time  Allowed  Veasd  for  Unloading  and  Ddivery;  Delivery  in  Instal- 

ments 

469.  Duty  of  Carrier  to  Give  Notioe  of  Arrival 

470.  Suf&ciency  of  Notice 

471.  When  Notice  Unnecessary 

472.  Time  Allowed  Consignee  to  Receive  and  Renove  Goods 

473.  Dn^  to  Protect  Goods  after  Unloading 

474.  Bight  to  Store  Unclaimed  Goods 

475.  Stipulations  as  to  Liability  in  Respect  of  Delivery 

476.  Exenses  for  Failure  to  Ddiver 

477.  Remedies  on  Breach  of  Duty  to  Deliver 

Actions  nm  Loss  or  on  Ikjurt  •id  Qoom 

478.  Jurisdiction ;  Nature  and  Form  of  Action 

479.  Parties  Plaintiff 

480.  Parties  Defendant 

481.  Pleading 

482.  Presumptions  and  Burden  of  Proof 

483.  Evidence  and  Damages 

484.  Appeal  and  Error 

FlIBiaHT 

485.  In  General 

486.  When  Freight  Benns;  Necesatfy  for  **Breaking  Ground" 

487.  When  Freight  Is  Earned;  CompIeti<m  of  Voyage  as  Condition  Preeedait 

488.  Necessity  that  Goods  Be  Delivered  or  Paid  im 

489.  Time  for  FiQrment;  Unloading  and  Inspection;  Payment  in  InstalmentB 

490.  On  What  Goods  Fr^ht  Payable;  Effect  of  Partial  Loss  or  Deterioratiop 

491.  Oblation  to  Refund  Freight  Paid  in  Advance 

492.  Vessel's  Rigbt  to  Earn  Fr^ht;  Effect  of  Interference  by  Shipper 

493.  Freight  pro  Rata;  In  General 

494.  Illustrati<m8 

495.  Right  of  Neutral  Vessel  to  Frei^t  in  Case  of  Hostile  Capture 
Actions  for  Freight;  In  Generu;  Parties  Defendant;  Limitatioiit 

^7.  Set-off  and  Recoupment 
408.  Lien  for  Frdgfat  in  General 
499.  Vfhm  Lien  Attaches;  Goods  Subject 
600.  Lien  as  Dependent  on  Possession  of  Goods 
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501.  Waiver  ox  Displaeemflnt  of  Lien 

502.  Sale  to  Enftnoe  Lien 

SuPIBCiiJMKnB 

503.  Definition;  Authority  and  lights  Generally 

504.  Del^ation  of  Authority 

505.  Duties  and  Liabilities 

506.  Master  as  Supercargo 


Xm.  LimitAtlon  of  Vessel  Owners'  Liability 
Iir  Gbhebaii 

507.  Historieal 

608.  CraiBtitatiaaaUty  oi  limited  Liabilty  Aeta;  Supremacy  over  State  Law 

509.  Purpose  of  Acts;  Gonstmetion  and  Efleet 

SOOPS  AND  APPLIfUXIOir  09  StAZD«8 

510.  Taritraial  AppUmtion;  Waters  of  the  United  States 
51L  Applicability  to  Aets  Done  on  High  Seas 

512.  Character  of  Vessels  Affected 

513.  Persons  Entitled  to  Protection  as  Owners 

514.  Loss  and  Damage  Inolnded  in  Exemptioa  Oeaeralf 

515.  Effect  of  Privity  or  Knowledge  of  Owners 

516.  Limitation  of  Liability  for  Debts  of  Vessil 
617.  Waiver  or  Loss  of  Ben^t  of  Statute 

MbABURE  or  LlABIUTt 

518.  In  General 

519.  Valuation  of  Ship  as  Basis  of  Liiibility 

520.  Surrender  of  Freight  and  Earnings 

521.  What  Freight  Is  Deemed  "Then  Pending* 

522.  Dam^  Claims,  Insurance  and  Salvage 

Pboctoum 

523.  Jurisdiction 

524.  Mode  and  Time  of  Instituting  Proceedings 

525.  Appraisal;  Stipulation  for  Value  or  Surrender  of  Vessel 

526.  Monition;  Establishment  of  Claims;  Disbibution  of  Fund 

527.  Effect  upon  Pending  Suits;  Injuncticms  to  Stay  Other  Proceedings 

528.  Petitioner's  Bight  to  Contest  Liability 

529.  Evidence 

530.  Interest  and  Costs 

63L  Reopening  Decree;  Appeal 

XIV.  General  Averace 

In  Qbnsbal 

532.  Deflnitifm;  Basis  and  Extent  (if  Doctrine 
633.  Origin  and  Development 
534.  Property  Uable  to  Contribute 
536.  Duration  of  liaiiUitiy 
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Essentials  or  Lubilitx 

536.  In  General 

537.  Common  Peril  and  Benefit 

538.  Necessity  that  Sacrifice  Be  Voluntary 

539.  What  Sacrifices  Are  Deemed  Voliintaiy 

540.  Requirement  that  Sacrifice  Be  SaceesaFnl 

541.  AuUiority  to  Order  Sacriflee 

542.  Effect  of  Claimant's  Fault 

Pabtecitlab  SAGRincxs  GoirsisBBaD 

543.  General  Clasnflcatitm  of  Losses  Giving  Claim  to  Average 

544.  Jettison 

545.  Stranding  or  Wreck  of  Vessel 

546.  When  Stranding  or  Wreck  Is  Deemed  Volnntaiy 

547.  Dams^  to  Ship  and  Cargo  in  Eztii^iuBhing  Fbn 

548.  Extraordinary  Expenses  G(«nfiralty 

549.  Repairs  to  Ship 

^350.  Wages  and  Proviaiona  o£  Crew  Dnring  DetentuHa  of  YesHl 

Adjusticbht  asd  Ldeb 

351.  Adjustment  Generally 

552.  Valuation  of  Ship  and  Tackle 

553.  Valuation  of  Cai^ 
664.  Valuation  of  Freight 

555.  lien  upon  Cargo  and  Vessel 

556.  Average  Bonds 

XV.  Demurrage 

557.  Definition  and  Nature 

558.  Effect  of  Express  Stipulation  as  to  Time 

559.  Lay  and  Running  Days;  Computation  of  Time 

560.  Stipulations  Ezensixig  Delias  beyond  Charterer's  Control 

56L  Liahilify  for  Detentitm  of  Vessel  When  No  Time  b  Fixed  tot  Loading 
or  Unloading 

562.  Circumstances  Excusing  Detoition  in  Absence  of  Stipulation 

563.  Liability  for  Delays  Caused  by  Strikes 

564.  PersoQA  Liable  for  Demurrage  or  Damages  for  Detention  of  Vessel 

565.  Vessel  Owner's  Lien  for  Demurrage 

566.  Actionii  to  Recover  Demurrage 

567.  Allowance  of  Demurr^  for  Detentirai  Azinng  Out  of  Torta 

568.  Measure  of  Compensation 

569.  Items  Included  in  Allowance  for  Demurrage 

570.  Bic^t  to  Demurrage  for  Detention  of  Yachts 

XVX.  Tngs  and  Towa 

Ik  GimatAL 

57L  Definition;  Formation  and  Validity  of  Towage  Contract 
572.  Operation  of  Contract;  Implied  Warranties;  ££eet  of  Delay 
673.  Relationship  between  Tug  and  Tow;  Anthozi^  ef  Hastots 
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OncmraATiON  and  Lmr 


574. 
675. 
676. 
677. 


In  GmeiBl 

Compensation  for  Extra  ServieeB 
Itight  of  Tow  Boat  to  Claim  as  Salvor 
lim  for  Tow^ 


LuBiLcrr  of  Tog  iob  Daxage  to  Tow 


578. 
579. 
580. 
581. 
582. 


Tug  as  Common  Carrier;  Care  Required;  Lien  for  Damage 

Duty  of  Tow ;  Effect  of  Contributory  Negligenca 

Capacity  and  Equipment  of  Tug 

Liability  for  Dama^  by  Parting  of  Hawser 

Dnty  as  to  Navigation 


AcnOHS  VOIt  DlKi»E  TO  Tov 


583.  Jurisdiction,  Parties  and  Pleading 

584.  Barden  of  Proof;  Admissibility  of  Evidence;  Province  of  Court  and  Jury 
586.  Proof  c£  Insuffldenqy  of  Hawaeor 

586.  Appeal  and  Error 

RlQHT  AHD  LUBIUmS  IH  CiJSB  OF  COLUSIOH  WXKB  OtHD  YISSILS 

587.  In  General 

588.  Liability  of  Tug 
689.  Liability  of  Tow 

500.  Joint  Liability  of  Tug  and  Tow 

691.  Beooveiy  by  Tow  against  Tug  or  Third  Vessel 


592.  Definition 

593.  Ownership  and  Disposition  of  Wrecked  Property 

594.  Duty  to  Mark  Position  of  Wreck;  Liability  for  Injury  to  Other  Vessels 

695.  Statutory  Provision  for  Removal  of  Wrecu 

696.  Derelicts 


1.  Scope  of  Artido. — ^Broadly  speaking,  the  purpose  of  this  treatise 
is  to  give  a  complete  discussion  of  the  iDStrumentalities  of  transporta- 
tion by  water,  their  regulation,  ownership,  and  employment,  and  the 
rights  and  liabilities  connected  with  or  growing  out  of  them.  Related 
matters  treated  elsewhere  are  the  regulation  of  interstate  and  foreign 
commerce,^  tiie  carriage  of  goods  and  passengers,  except  for  matters 
peculiar  to  water  carriage,'  the  right  to  recover  compensation  for  sal- 
vage service,'  ^e  rights  of  wharfingers,*  insurance  of  vessels/  and 
the  robbery  of  vessela.* 

1.  See  Connsc^  vol.  5,  p.  685.         4.  See  Whabvks. 


XVn.  Wreck 


Introductobt 


2.  See  Cabrubs,  voL  4,  p.  52L 
8.  See  SiLVAoa,  voL  24^  p.  520. 


6.  See  Ihsubancb,  voL  14,  p.  823. 
6.  See  PiBAOT,  vol  21,  p.  419. 
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2.  Definitions. — The  terms  "ship"  and  "veaBel"  are  uaed  in  a  very 
broad  sense  to  include  all  marine  structures  intended  for  transporta- 
tion of  goods  or  paasengera.  It  extends  to  everything  floating  in  and 
on  the  waler,  built  in  the  form  of  a  vessel,  and  used  for  navigation, 
regardless  of  form,  rig,  or  motive  power.'  Thus,  it  has  been  held  that 
the  word  "ship"  includes  a  hopper  boi^e  used  for  receiving  mud  from 
a  dredging  machine  and  carrying  it  out  to  deep  water,  though  it  had 
no  means  of  locomotion  of  its  own,  but  was  towed  by  other  vessels.  A 
v^«l  is  none  the  less  within  the  category  when  lying  at  her  wharf 
and  temporarily  made  fast  thereto.  On  the  other  hand,  the  fact  that 
a  given  structure  floats  on  the  water  does  not  constitute  it  a  ship  or 
vessel,  if  it  is  not  used  or  intended  for  transportation.  Hence,  it  is 
held  tiiat  the  terms  do  not  include  such  objects  as  a  floating  dry  dock, 
bridge,  or  meeting  house  permanently  moored  or  attached  to  a  wharf 
on  the  shore.^  The  term  "ship"  embraces  her  boats,  tackle,  apparel, 
and  appurtenances,  because  part  of  the  ship  as  a  going  com^m.' 
"Cargo"  is  the  lading  of  a  ship  or  vessel,  and  signifies  that  which  is 
intended  to  be  disposed  of  at  the  port  of  destination  or  call,  and  having 
a  merely  transitory  connection  with  the  ship.*** 

3.  Maritime  Law. — ^The  United  States  has  its  own  system  of  mari- 
time law,  coextensive  with  and  operating  uniformly  throughout  its 
boundaries.  The  basis  of  this  system  is  tiie  general  maritime  law ;  but 
the  latter  has  no  inherent  force  of  its  own,  and  is  operative  in  this, 
as  in  any  country,  only  so  far  as  it  has  been  adopted  by  the  laws  and 
usages  thereof.^^  Being  a  general  system  of  law,  existing  by  mutual 
consent,  it  cannot  be  changed  by  any  one  naticm,  except  for  itb 
territorial  waters,  though  it  may  be  altered  by  the  concurrence  of  the 
countries  affected. The  general  system  of  maritime  law  which  was 
familiar  to  tiie  lawyers  and  statesmen  of  this  country  at  the  time  of 
the  adoption  of  the  constitution  of  the  United  States  was  incorporated 
into  the  system  of  federal  law     the  constitutional  grant  exteni^g  the 

7.  Cope  V.  VaUette  Dry  Dock  Co.,  22  U.  S.  (L.  ed.)  654;  The  ScoUand, 
119  U.  S.  62S,  7  S.  Ct.  336,  30  U.  S.  105  U.  S.  24,  26  U.  S.  (L.  ed.)  1001; 
(L.  ed.)  501.  Butler  v.  Boston,  etc.,  Steamship  Co., 

8.  Cope  V.  VaUette  Dry  Doek  Co.,  130  U.  S.  527,  9  S.  Ct.  612,  32  U.  S. 
119  U.  S.  625,  7  S.  Ct.  336,  30  U.  S.  (L.  ed.)  1017;  RalU  v.  Troop,  157  U. 
(L.  ed.)  501.  S.  386, 15  S.  Ct.  657,  39  U.  S.  (L.  ed.) 

Note:  Ann.  Cas.  1913D  1226.  742;  The  John  G.  Stephens,  170  U.  S. 

9.  The  Conqueror,  166  V.  S.  110,  17  113,  18  S.  Ct.  544,  42  U.  S.  (L.  ed.) 
S.  Ct.  510,  41  U.  S.  (L.  ed.)  937;  969 ;  Workman  v.  New  YoA,  179  U.  S. 
United  States  v.  Dewey,  188  U.  S.  254,  552,  21  S.  Ct  212,  45  U.  8.  (L.  ed.) 
23  S.  Ct.  416,  47  U.  S.  (L.  ed.)  463.  314;  The  Osceola,  189  U.  S.  168,  23  S. 

10.  tTnited  States  v.  Dewey,  188  U.  Ct  483,  47  U.  S.  (L.  ed.)  700.  See 
S.  254,  23  S.  Ct  416,  47  U.  S.  (L.  ed.)  infm,  par.  10. 


463. 


12.  The  Scotia,  14  Wall.  170,  20  U. 


11.  The  Lottawanna,  21  WaU.  558,  S.  (L.  ed.)  822. 
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jadiiaal  pover  to  all  oases  of  admiialty  and  maritime  Jarisdietion.^" 
It  is  for  the  courts  alone  to  determine  the  tme  limits  of  l^e  maritime 
law,  as  of  the  admiralty  jurisdicfaon,  of  tiie  United  States;  hut 
within  those  limits  Congress  has  power  to  amend  or  modify  the  mari- 
time law,  coractensiTe  with  the  law  itself  as  regards  both  locality  and 
subject  matter.^*  This  power  is  exclusive  in  Congress,  and  its  enact- 
ments are  supreme,  so  that  a  constitution,  ordinance,  decision,  or  stat- 
ute of  a  state  cannot  neutralize  or  affect  the  admiralty  or  maritime 
jurisdiction  or  the  (iteration  of  the  maritime  law  in  maritime  cases.^* 
The  states,  however,  have  a  limited  power  of  local  regulation  over 
vessels  in  their  ports  and  harbors ; and  a  state  statute  may  give  rights 
maritime  in  their  nature  which  the  courts  of  admiralty  will  enforce 
acoording  to  their  own  rules  of  procedure.^' 

U.  Nationality  and  Rbqulation  op  Vbsskls 

NatiMuU  ChcaroGter 

4.  In  GeneraL — Ships  have  a  national  character  as  recognized  by 

the  law  of  nations,  because  they  regularly  carry  the  flag  of  the  nation 
to  which  they  belong.**   This  conception  is  fraught  with  importsmt 

18.  The  LotUwanna,  21  WaU.  558,  NeU,  13  Wall.  236,  20  V.  S.  (L.  ed.) 
22  U.  B.  (L.  ed.)  654;  Ex  parte  Eas-  624;  The  Lottawanna,  21  Wall.  558,  22 
ton,  95  TJ.  S.  68,  24U.  S.  (L.  ed.)  373;  U.  S.  (L.  ed.)  654;  Butier  v.  Boston, 
In  re  Gamett,  141  U.  S.  1,  U  S.  Ct.  etc.,  Steamship  Co.,  130  V.  S.  527,  9  S. 
840,  35  U.  S.  (L.  ed.)  631;  Workman  Ct.  612,  32  U.  S.  (L.  ed.)  1017;  Work- 
V.  New  York,  179  0.  S.  562,  21  S.  Ct.  man  v.  New  York,  179  IT.  S.  552,  21 
212,  45  U.  8.  (h.  ed.)  314.  S.  Ct.  212,  45  U.  S.  (L.  ed.)  314; 

Note:  UR.A.1916A  1157.  Lougbin  v.  McCaulIey,  186  Pa.  St. 

14.  The  LotUwanna,  21  Wall  558,  517,  40  AtL  1020,  66  A.  8.  B.  872, 
22  tr.  S.  (L.  ed.)  654;  Butler  v.  Bos-  48  LJLA.  33.  See  infra,  par.  13  et 
ton,  etc.,  Steamship  Co.,  130  TJ.  S.  seq. 

527,  9  S.  Ct.  612,  32  IT.  S.  (L.  ed.)  17.  Steamboat  New  York  v.  Rea, 
1017;  Workman  v.  New  York,  179  U.  IS  How.  223,  15  U.  S.  (L.  ed.)  359; 
S.  652,  21  S,  Ct  212,  46  U.  S.  (L.  ed.)  Workman  v.  New  York,  179  U.  S. 
314.  552,  21  S.  Ct.  212,  45  U.  S.  (L.  ed.) 

15.  The  Lottawanna,  21  WaU.  558,  314;  Wamsntta  Mills  v.  Old  Colonv 
22  U.  S.  (L.  ed.)  654;  Butler  v.  Bos-  Steamboat  Co..  137  HasB.  471^  50  Am. 
ton,  etc..  Steamship  Co.,  130  U.  S.  Rep.  325.   See  infra,  par.  14. 

527,  9  S.  CL  612,  32  U.  S.  (L.  ed.)  18.  Hobart  v.  Drogan,  10  Pet  108, 
1017;  In  re  Gamett.  141  U.  S.  1,  11  9  U.  S.  (L.  ed.)  363;  Sx'parte  Mc- 
S.  Ct  840,  35  U.  S.  (L.  ed.)  631;  NeU,  13  Wall  236,  20  U.  S.  (L.  ed.) 
Lehigh  Val.  B.  Co.  v.  Pennsylvania,  624;  The  J.  K.  Bnmbell,  148  U.  S.  1, 
145  U.  S.  192, 12  S.  Ct  806,  36  U.  S.  13  S.  Ot  498,  37  U.  S.  (-L.  ed.)  346; 
(L.  ed.)  672.  Workman  v.  New  Torit.  179  U.  S.  552/ 

Note:  L.B.A.1916A  1157.  31  S.  Ct  212,  46  U.  S.  ^L.  ed.)  314; 

See  infra,  par.  9  et  seq.  Tt^e  Hamilton,  207  U.  S.  898,  28  S. 

IS.  Cooley  t.  Philadelphia,  12  How.  Ct  133,  62  U.  S.  (L.  ed.)  264.  See 
299,  13  TT.  S.  (L.  ed.)  996;  Sfeam-  infra,  pve.  IS. 

boat  New  York  v.  Rea,  18  How.  223,     19.  The  William  Bagaley,  6  WalL- 
15  n.  S.  (L.  ed.)  359;  Ex  parte  lie-  377,  18  U.  3.  (L.  ed.)  683;  .Lnd.v/ 
R.  C.  L.  Vol.  XXIV.— 65.  1925 
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oonsequenceSj  in  times  both  of  peace  and  of  war.  Thus,  commercial 
natioDs  generally  have,  for  the  advancement  of  tibeir  own  individual 

prosperity,  conferred  great  privileges  on  the  ships  belonging  to  their 
own  citizens,  and,  in  consideration  thereof,  have  imposed  on  their 
owners  certain  special  duties  and  obligations.^  On  the  outbreak  of 
war,  the  national  character  of  vessel  and  cargo  determines  their  lia- 
bility to  capture  and  condemnation  by  the  war  vessels  and  privateers 
of  the  respective  belligerents.  Ordinarily,  national  character  is 
dependent  on  compliance  with  the  conditions  imposed  by  the  law  of 
the  country  whose  flag  the  vessel  claims.^  Proof  of  where  she  was  built, 
and  the  residence  of  her  owners,  is  generally  not  sufficient,*  nor  does 
she  lose  her  nationality  by  being  chartered  to  a  subject  of  another 
country.* 

5.  Ship's  Papers. — Ships  are  generally  not  allowed  to  sail  on  any 
voyage,  foreign  or  coasting,  without  carrying  such  papers  as  the  laws 
of  the  country  to  which  they  belong  require.*  Thus,  every  vessel  of 
the  United  States  afloat  is  required  to  carry  her  register  or  enrolment, 
whichever  is  appropriate  to  her  trade  or  locality;  otherwise  she  is 
liable  to  seizure,  and  is  entitled  to  none  of  the  rights  or  protection  of 
an  American  vessel.*  The  ship's  papers  are  the  primary  and  best 
evidence  of  her  national  character,  and  of  the  ownership  of  vessel  and 
cargo.*  In  the  case  of  a  public  ship  of  a  foreign  state,  her  commis- 
sion, signed  by  the  proper  authorities  of  the  state  to  which  she  belongs, 
is  generally  complete  proof  of  her  national  character.'  But  the  ship's 
papers  are  only  prima  facie  evidence  of  national  character,  and  if 
shown  to  be  fraudulent,  they  are  not  accepted  as  valid  proof.^  The 
documents  of  a  vessel  being  thus  evidences  of  her  national  character 
and  right  to  pursue  her  vocation,  without  which  her  operation  is 
practically  impossible,  her  owners  may  maintain  an  action  against  a 
collector  of  customs  or  other  person  who  wrongfully  seizes  or  detains 
them,  even  though  the  owner  has  been  guilty  of  an  offense  for  which 
the  law  prescribes  a  penalty.* 

Ooodall,  etc.,  Steftmship  Co.,  102  U.     S.  The  WiDiam  Bagaley,  5  Wall. 
S.  641,  26  tJ.  S.  (L.  ed.)  224;  Lehigh  377,  18  U.  S.  (L.  ed.)  583;  Badger 
VaL  R.  Co.  V.  Pennsylvania,  145  U.  v.  Gutierez,  111  TJ.  S.  734,  4  S.  Ct 
S.  192,  12  S.  Ct.  806,  36  U.  S.  (L.  563,  28  U.  S.  (L.  ed.)  681. 
ed.)  672.  6.  United  States  v.  The  Amistad, 

20.  The  William  Bagaley,  5  Wall.  15  Pet.  518,  10  U.  S.  (L.  ed.)  826; 
377. 18  U.  S.  {L.  ed.)  683.  Murray  v.  United  States,  17  Wall. 

1.  See  infra,  par.  17  et  seq.  682,  21  U.  S.  (L.  ed.)  682. 

2.  Murray  v.  United  States,  17  Wall,  7.  The  Santissima  Trinidad,  7 
682,  21  U.  S.  (L.  ed.)  682.  Wheat.  283,  5  U.  S.  (L.  ed.)  454. 

3.  Rainey  v.  Grace,  216  Fed.  449,  8.  United  States  v.  The  Amistad,  15 
132  C.  C.  A.  509,  L.BA.1916A  1149.     Pet.  518,  10  U.  S.  (L.  ed.)  826. 

4.  The  William  Bagaley,  5  Wdll.  9.  Badger  v.  Gutierez,  111  U.  S. 
377,  18  U.  S.  (L.  ed.)  583;  Badger  734,  4  S.  Ct  663,  28  U.  S.  (L.  ed.) 
V.  Gutierez,  111  U.  S.  734,  4  S.  Ct.  681. 

663,  28  V.  8.  (Ll  ed.)  581. 
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6.  Jurisdiction  over  Vessels  Generally. — vessel  at  sea  ia  regarded, 
for  many  purposes,  as  a  part  of  the  territory  of  the  country  to  which 
she  belongs  and  whose  flag  she  flies.  It  follows  accordingly  that  the 
vessel  and  all  on  board  will  be  governed  in  large  measure  by  the  law 
of  the  flag,  wherever  the  vessel  may  be.^**  The  same  doctrine  is  appli- 
cable as  among  the  states  of  the  Union,  so  that  vessels  at  sea  are  regard- 
ed as  parts  of  the  territory  of  the  state  to  which  they  belong.''  So  far  is 
this  conception  of  exterritoriality  carried  that  the  local  authorities,  out 
of  consideration  of  convenienco  and  comity,  will  generally  take  no 
cognizance  of  matters  of  discipline  and  other  things  done  on  board 
a  foreign  vessel  which  affect  only  the  vessel  and  those  on  board,  and 
do  not  involve  the  peace  or  dignity  of  the  country  or  the  tranquillity 
of  the  port,  but  will  leave  them  to  be  dealt  with  by  the  authorities  of 
the  nation  to  which  the  vessel  belongs.  But  unless  exempted  by 
treaty  a  foreign  merchant  vessel  entering  the  port  of  a  country  for  pur- 
poses of  trade  is  subject  to  the  local  law,  and  local  courts  may  punish 
crimes  committed  on  the  vessel  within  the  port  by  one  foreigner  upon 
another  foreigner.*'  The  local  courts  may  also  take  cognizance  of 
torts  committed  on  the  high  seas  on  board  a  foreign  vessel,  where 
both  parties  are  foreigners;  but  on  principles  of  comity,  as  well  as  to 
prevent  the  frequent  and  serious  injuries  that  would  result,  they  have 
exercised  a  sound  discretion  in  entertaining  jurisdiction  or  not,  ac- 
cording to  circumstances."  The  jurisdiction  of  a  counts^  over  one 
of  its  vessels  ceases  when  it  is  broken  up  and  goes  to  the  bottom.'* 
A  ship  of  American  registry  is  not  a  part  of  the  territory  of  the  United 
States  in  such  a  sense  that  men  employed  on  her  can  be  said  to  be  labor- 
ing "in  the  United  States"  or  "performing  labor  in  this  country" 

10.  The  Scotia,  14  Wall.  170,  20  U.     Bee  also  International  Law,  vol. 

S.  (L.  ed.)  822;  Crapo  v.  Kelly,  16  15,  p.  135. 

Wall.  610,  21  U.  8.  (L.  ed.)  430;  Lord  11.  Crapo  t.  Kelley,  16  WaU.  610, 
V.  Goodall,  etc.,  Steamship  Co.,  102  21  U.  S.  (L.  ed.)  430;  Wilson  v.  Mc- 
U.  S.  541,  26  U.  S.  (L.  ed.)  224;  Namee,  102  U.  S.  572,  26  U.  S.  (L. 
WUson  V.  MeNamee,  102  U.  S.  572,  ed.)  234;  The  Hamilton,  207  U.  S. 
26  U.  S.  (L.  ed.)  2U;  The  Scotland,  398,  28  S.  Ct  133>  52  JS.  8.  (L.  ed.) 
105  U.  S.  24,  26  U.  S.  (L.  ed.)  1001;  264. 

The  Belgenland,  114  U.  S.  365,  5  S.      Note:  46  L.R.A.  274,  275. 

Ct.  860,  29  U.  S.  (L.  ed.)  152;  In  re     13.  Wildenhua  Case,  120  U.  S.  1,  7 

Ross,  140  V.  S.  453,  11  S.  Ct.  897,  S.  Ct.  385,  30  U.  S.  (L.  ed.)  565; 

35   U.    S.    (L.    ed.)    581;    United  Johnson  v.  Dalton,  1  Cow.  (N.  S.) 

States  T.  Rodgers,  150  U.  S.  249,  543,  13  Am.  Dec.  564. 

14  S.  Ct.  109,  37  U.  S.   (L.  ed.)      Note:  46  L.R.A.  264  et  seq.,  273, 

1071;  The  Hamilton,  207  tJ.  8.  398,  275  et  seq. 

28  S.  Ct.  133,  52  U.  S.  (L.  ed.)  264;     See  also  Inteknatioital  Law,  vol. 
The  La  Bouigogne,  210  U.  S.  95,  28  15,  pp.  136-137. 
S.  Ct.  664,  52  U.  S.  (L.  ed.)  973;     13.  The  Belgenland,  114  TJ.  S.  355, 
Rainey  v.  Grace,  216  Fed.  449,  132  5  S.  Ct.  860,  29  U.  S.  (L.  ed.)  152; 
C.  C.  A.  509,  L.R.A.1916A  1149.         Johnson  v.  Dalton,  1  Cow.  (N.  Y.) 

Notes:  12  Am.  Dec.  511;  46  L.R.A.  543,  13  Am.  Dec.  564. 
264  et  aeq.,  273  et  seq.  14.  Note:  46  hJUL  27& 
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vithin  the  meaning  of  the  act  of  CongresB  prohil^tiiig  the  importa- 
tion of  contract  laborers.'* 

7.  Consular  Jurisdictjon. — Certain  matters  afiFecting  a  vessel  and 
those  on  board  in  foreign  countries  are  confided  by  treaty  to  the  con- 
sular officets  of  the  country  to  which  she  belongs.^*  Thus,  such  officers 
are  often  given  exclusive  jurisdiction  over  disputes  between  master 
and  crew  as  to  wages  or  otherwise,  unless  their  conduct  disturbs  the 
order  and  tranquillity  of  the  port; ''  and  their  deraees,  orders,  and 
awards  may  in  proper  cases  be  enforced  by  the  district  courts  of  the 
United  States  (Act  Mar.  3,  1911),  or  by  state  officials,  oven  to  the 
extent  of  arresting  and  confining  members  of  the  crew.'®  Consular 
Jurisdiction  is  not  always  exclusive  of  the  local  courts,  end  the  latter 
may  exercise  a  sound  discretion  whether  they  will  hear  certain  cases.** 

8.  Public  Vessels. — public  vessel  of  war  of  a  foreign  sovereign 
at  peace  ^ith  the  United  States,  coming  into  United  States  ports  and 
demeaning  herself  in  a  friendly  manner,  is  exempt  from  the  jurisdic- 
tion of  the  courts  of  the  country  in  a  civil  suit  to  assert  a  private  title 
thereto.*"  This  exemption,  however,  being  founded  solely  on  usage 
and  comity,  may  be  withdrawn  on  notice  at  any  time ;  and  if  after- 
wards such  public  ship  comes  into  the  foreign  port,  she  will  be  ame- 
nable to  local  law  in  the  same  manner  as  other  vessels.  And  the 
exemption  does  not  extend  to  their  prize  ships  or  goods  captured  in 
violation  of  the  neutrality  of  the  country  into  whose  ports  th^y  are 
brought* 


9.  Regulation  by  Congress  under  Power  to  Regulate  Commerce^ — 
Commerce  includes  navigation  as  well  as  traffic  and  intercourse-* 

15.  Sehartenberg  v.  Dollar  Steim-  S.  169, 26  B.  Ct  422,  49  U.  8.  (L.  ed.) 
ship  Co.,  245  U.  S.  122,  38  S.  Ct.  709. 

28,  62  U.  S.  (L.  ed.)  189.  As  to  eon-  19.  The  Bdg€Bland,  114  U.  S.  366, 

tract  labor  laws,  generally,  se«  Aucirs,  6  S.  Ct.  860,  29  U.  S.  (L.  ed.)  162. 

vol.  1,  p.  845  et  seq.  Notes:  46  L.R.A.  488  et  eeq:  46 

16.  The  Belgenland,  U4  U.  S.  366,  L3A.  264,  273  et  «eq. 

5  S.  Ct.  860,  29  U.  S.  (L.  ed.)  152;  80.  The  Exchange  v.  MoFadden,  7 

Tellefsen  v.  Fee,  168  HafiB.  188,  46  Craneh  116,  3  U.  S.  (L.  ed.)  287;  The 

K.  E.  562,  60  A.  S.  H.  379,  46  L.R.A.  Santissima  Trinidad,  7  Wheat  283,  6 

481  and  note.    See  DiPijOUATia  Ain>  U.  S.  (L.  ed.)  454;  Workman  v.  New 

CONSTTUB  OincBBS,  vol.  9,  pp.  157-  York,  179  U.  S.  552,  21  S.  Ct  212,  45 

158.  U.  S.  (L.  ed.)  314. 

17.  The  Belgenland,  114  U.  S.  355,  Note:  46  LJLA.  276. 

5  S.  Ct.  860,  29  U.  S.  (L.  ed.)  152;  See  Imtbbnatiohal  Law,  vol  16,  p. 

Dallemagne  v.  Moisan,  197  U.  S.  169,  189. 

25  S.  Ct.  422,  49  V.  S.  (L.  ed.)  709;  1.  The    Santissima    Trinidad,  7 

Tellefsen  t.  Fee,  168  Mass.  168.  46  Wheat.  283,  6  U.  S.  (I4.  ed.)  454. 

N.  E.  562,  60  A.  8.  R.  379,  45  L.R.A.  2.  Qibbons  v.  Ogden,  9  Wheat  1, 

4S1  and  note.  6  U.  S.  (L.  ed.)  23;  United  States  v. 

18.  Dallemagne  ▼.  Moisan,  197  IT.  Coomba,  12  Pet.  72,  9  U.  8.  (L.  ed.) 
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Hence,  the  coostitutaonal  grant  to  Congress  of  the  power  "to  legulate 
coxomerce  with  foreign  nations  and  amongst  the  several  states"  oar- 
ries  the  power  to  regolate  navigation  as  connected  with  interstate  or 
foreign  commerce,  or  carried  on  the  pablio  waters  of  the  United 
States  which  are  ftooesslble  to  commeroe  from  a  state  otiier  than  that 
in  which  tiiey  lie.'  It  extends  also  to  amending  the  maritime  law 
of  the  United  States;  for  although  the  scope  of  the  maritime  law  and 
that  of  commercial  regulation  axe  not  coterminous,  tiie  latter  embraces 
much  the  largest  portion  of  the  ground  covered  by  tiie  former,  and 
under  it  Congress  is  empowered  to  regulate  many  things  of  a  char- 
acter truly  maritime.* 

10.  Grant  of  Admiralty  Jurisdiction  as  Source  of  Power  to  Regu- 
late.— ^The  control  over  the  maritime  law  of  the  United  States  given 
to  Congress  by  the  constitutional  grant  of  admiralty  and  maritime 
jurisdietion*  is  fully  recognized  as  an  indep^dent  source  of  author- 
ity to  regulate  navigation  and  shipping,  more  extensive  even  tiian 
the  commercial  power  itself.*  However,  the  question  as  to  the  true 
limits  of  the  adzniralty  jurisdiction  is  exclusively  a  judicial  question, 
and  no  state  law  or  act  of  Congress  can  make  it  broader  or  narrower 
than  the  judicial  power  nuty  determine  those  limits  to  be.'  Congress 
cannot  enlarge  it  even  to  suit  the  wants  of  commerce,  nor  for  the 
more  convenient  Ncecution  of  its  oommarcial  regulations.  The  power 

1004;  GUman  v.  Philadelphia,  3  Wall.     1.  The  Lottawazma,  21  WalL  668, 

713,  18  U.  S.  (L.  ed.)  96;  State  Ton-  22  U.  S.  (L.  ed.)  654;  Butler  v.  Bos- 

nage  Tax  Cases,  12  Wall.  204,  20  tJ.  ton,  etc.  Steamship  Co.,  130  U.  S.  527, 

8.  (L.  ed.)  370;  HaU  v.  De  Cuir,  96  U.  9  8.  Ct  612,  32  U.  S.  (L.  ed.)  1017. 

8.  486,  24  U.  S.  (L.  ed.)  647;  Lord  v.  And  see  supra,  par.  3. 
Goodall,  ete.,  Steamship  Co.,  102  U.  S.     6.  See  BUpia,  par.  3. 
641,  26  U.  S.  (L.  ed.)  224.   See  also     6.  United  States  v.  Coombs,  12  Pet 

Commerce,  vol.  6,  p.  745.  72,  9  U.  S.  (L.  ed.)  1004;  Butler  v. 

3.  Gibbons  v.  Ogden,  9  Wheat.  1,  Boston,  etc..  Steamship  Co.,  130  U. 

6  U.  S.  (L.  ed.)  23;  United  States  v.  S.  527,  9  S.  Ct.  612,  32  U.  S.  (L.  ed.) 

Coombs,  12  Pet.  72,  9  U.  S.  (L.  ed.)  1017;  In  re  Gamett,  141  U.  8.  1,  11 

1004;  Cooley  T.  Philadelphia,  12  How.  8.  Ct.  840,  35  U.  5.  (L.  ed.)  631; 

290,  13  U.  S.  (L.  ed.)  996;  Sinnot  v.  Lehigh  Val.  R.  Co.  v.  Pennsylvania, 

Davenport,  22  How,  227,  16  U.  8.  145  U.  8. 192, 12  S.  CL  809,  36  U.  S. 

(L.  ed.)   243;  Moore  v.  American  (L.  ed.)  672;  The  Hamilton,  207  U. 

Transp.  Co.,  24  How.  1,  16  U.  S.  (L.  S.  398,  28  S.  Ct  133,  52  U.  S.  (L. 

ed.)  674;  Pacific  Mail  Steamship  Co.  ed.)  264. 

V.  Joliife,  2  Wall.  450,  17  U.  8.  (L.     7.  Ei  parte  McNeil,  13  WaU.  242, 

ed.)  806;  SUte  Tonnage  Tax  Cases,  20  V.  8.  (L.  ed.)  625;  The  Lotta- 

12  Wall.  204,  20  U.  8.  (L.  ed.)  370:  wanna,  21  Wall.  558,  32  U.  S.  (L. 

Ex  parte  McNeil,  13  WaU.  236,  20  U.  ed.)    654;   Butler  v.   Boston,  etc, 

8.  (L.  ed.)  624:  Hall  v.  De  Coir,  95  Steamship  Co.,  130  V.  S.  527,  9  8. 

U.  S.  485,  24  U.  S.  (L.  ed.)  547;  The  Ct.  612,  32  U.  8.  (L.  ed.)  1017;  The 

Hamilton.  207  U.  S.  398,  28  S.  Ct.  J.  E.  RumbelL  148  U.  8.  1,  13  8.  Ct. 

133,  52  U.  S.  (L.  ed.)  264;  Lawrence  498,  37  U.  S.  (U  ed.)  345.  See  supra, 

V,  Hodges,  92  N.  C.  672,  63  Am.  Rep.  par.  8. 

436.   
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of  Oongress  to  regulate  interstate  and  foreign  commerce  and  the 
grant  (rf  admiralty  and  maritime  jurisdiction  are  entirely  distinct 
things,  having  no  necessary  connection  with  one  another,  and  being 
conferred  in  the  constitution  by  separate  and  distinct  grants.^ 

11.  Extent  of  Congressional  Authority.— The  power  of  Congress  10 
regulate  commerce  and  navigation  embraces  the  control  for  that  pur- 
pose, and  to  the  extent  necessary,  of  the  public  navigable  waters  of 
the  United  States,'  including  the  power  to  keep  them  open  and  free 
from  obstructions."  It  extends  to  all  ships  navigating  thereon, 
regardless  of  type,  motive  power,  or  character  of  their  business," 
and  authorizes  all  appropriate  legislation  regulating  their  national 
character  and  privileges,^*  their  form,  size,  equipment,  and  inspec- 
tion,*' their  use  and  navigation,**  and  their  rights  and  liabilities  and 
those  of  their  owners.*'  And  although  Congress  has  no  authority 
over  the  purely  internal  commerce  and  navigation  of  a  state,**  its 
power  does  not  stop  at  a  state  line,  but  comprehends  navigation  and 
vessels  engaged  in  navigation  within  a  single  state,  if  on  the  public 
navigable  waters  of  the  United  States  if  such  vessels  are  engaged  in 
or  in  any  manner  connected  with  interstate  or  foreign  comraerce  even 
though  the  origin  and  termination  of  the  voyage  is  in  the  one  state.*' 
Hence,  a  vessel  na\'igating  the  high  seas  is  subject  to  the  regulating 
power  of  Congress,  even  though  engaged  onl}  in  transporting  goods 

8.  The  Oenesee  Chief  v.  Fitzhn^^  The  Daniel  Ball,  10  Wall.  S57,  19  U. 
12  How.  452,  13  U.  S.  (L.  ed.)  1062;  S.  (L.  ed.)  999;  The  Montello,  U 
People's  Ferry  Co.  v.  Been,  20  How.  WoH.  411,  20  U.  S.  (L.  ed.)  191; 
393,  15  V.  S.  (L.  ed.)  961;  The  Bel-  State  Tonnage  Tax  Cases,  12  WolL 
fast,  7  .Wall.  624,  19  U.  S.  (L.  ed.)  204,  20  U.  S.  (L.  ed.)  370;  Hall  v. 
266;  The  PropeUer  Commence,  1  De  Cuir,  96  U.  S.  485,  24  U.  S.  (L. 
Black  574,  17  \f.  8.  (L.  ed.)  107;  In  ed.)  547;  Lord  v.  QoodaU,  etc.,  Steam- 
re  Ganiett,  141  U.  S.  1,  11  S.  Ct  840,  ship  Co.,  102  V.  S.  641,  26  U.  S.  (L. 
35  U.  S.  (L.  ed.)  631.  ed.)  224;  Lawrence  v.  Hodges,  02  N. 

9.  As  to  what  are  public  navigable  C.  672,  63  Am.  Rep.  436.  See  alao 
waters  of  tiie  United  States,  see  infra,  Cohxeih^  vol.  5,  p.  754 

par.  12.  12.  See  infra,  par.  17  et  seq. 

10.  Gibbons  v.  Ogden,  9  Wheat  1,  13.  See  infra,  par.  28  et  seq. 
6  U.  S.  (L.  ed.)  23;  Pennsylvania  v.  14.  See  infra,  par.  315  et  seq. 
Wheeling,  etc.,  Bridge  Co.,  IS  How.  16.  See  infra,  par.  433,  607  et  aaq. 
430,  15  U.  S.  (L.  ed.)  437;  Oihnan  16.  See  infra,  par.  16. 
Philadelphia,  3  Wall.  713,  16  U.  S.  17.  Gibbons  v.  Ogden,  9  Wheat.  1, 
(L.  ed.)  96;  The  Daniel  6aU,  10  Wall.  6  U.  S.  (L.  ed.)  23;  United  States  v. 
557,  19  U.  S.  (L.  ed.)  999;  Chicago  Coombs,  12  Pet  72.  9  U.  S.  (L.  ed.) 
V.  Chicago  Transp.  Co.,  222  Fed.  238,  1004:  Waring  v.  Clarke,  6  How.  441, 
LR.A.1915F  1062.     See  also  Cox-  12  XT.  S.  (L.  ed.)  226;  Gihnan  v. 
MKncB,  vol.  5,  p.  748.  Philadelphia,  3  Wall  713,  18  U.  S. 

11.  Gibbons  v.  Ogden,  9  Wheat.  1,  (L.  ed.)  96;  The  Daniel  Ball,  10  Wall. 
6  U.  S.  (L.  ed.)  23;  Sinnot  v.  Daven-  557.  19  U.  S.  (L.  ed.)  999;  State 
port,  22  How.  227,  16  U.  S.  (L.  ed.)  Tonnage  Tax  Cases,  12  Wall.  204,  20 
243;  Mooie  v.  American  Transp.  Co.,  U.  8.  (L.  ed.)  370. 

24  How.  1,  16  U.  S.  (L.  ed.)  674; 
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and  passengers  between  ports  and  places  in  the  same  state.*'  And 
the  same  is  true  of  a  steamboat  employed  in  port  to  aid  Tesels 
eni;;aged  in  fhe  foreign  or  coastwise  trade,  either  in  the  delivery  of 
their  cargoes  in  or  towing  the  vessels  to  port,  which  is  but  part  of 
their  voyage. The  power  of  Congress  to  regulate  commerce  is  not 
even  confined  to  acts  done  on  water,  or  in  the"  necessary  course  of  the 
navigation  thereof,  but  extends  also  to  acts  done  on  laud  which  intet^ 
fere  with,  obstruct,  or  prevent  intestate  or  foreign  commerce  or 
navigation;  but  the  authority  under  the  admiralty  clause  does  not 
extend  beyond  high  water  mark.*' 

12.  Waters  Subject  to  Regulation  by  Congress. — It  is  now  firmly 
established  in  this  country  that  the  power  of  Oongrees  to  regulate 
shipping  and  navigation,  as  based  on  the  admiralty  and  maritime 
jurisdiction  of  the  United  States,*  is  not  limited  to  waters  within  the 
ebb  and  flow  of  the  tide,  as  held  in  some  of  the  earlier  cases,^  but 
includes  all  public  navigable  waters  of  the  United  States,  whether  n 
part  of  the  high  seas,  or  emptying  into  or  connected  with  the  same, 
or  rivers  and  lakes  entirely  landlocked.'  Public  navigable  waters  of 
the  United  States,  as  distinguished  from  those  of  a  state,  include  all 
waters,  navigable  in  fact,  which  form  in  their  ordinary  condition 
by  themselves,  or  by  uniting  with  other  waters,  a  continued  highway 
over  which  a  substantial  and  useful  commerce  is  or  may  be  carried 
on  with  other  states  or  foreign  countries  in  the  customary  modes  in 


18.  Lord  V.  Goodall,  etc.,  Steam-  12  How.  443,  13  U.  S.  (L.  ed.)  1058; 
ship  Co.,  102  U.  8.  541,  26  U.  S.  (L.  Fretz  v.  Bull,  12  How.  466,  13  U.  S. 
ed.)  224;  Cowden  v.  Pacific  Coast  (L.  ed.)  1068;  Jackson  v.  The  Mag- 
SteamsMp  Co.,  94  Cal.  470,  29  Pac.  nolia,  20  How.  296,  15  U.  S.  (U  ed.) 
873,  28  A.  S.  R.  142,  18  L.R.A.  221.  909;  People's  Ferry  Co.  v.  Beers,  20 

19.  Poster  v.  Davenport,  22  How.  How.  393,  15  U.  S.  (L.  ed.)  961;  Nel- 
244,  16  U.  S.  (L.  ed.)  248.  son  v.  Leland,  22  How.  48,  16  U.  S. 

20.  United  States  v.  Coombs,  12  (L.  ed.)  269;  The  Propeller  Com- 
Pct.  72,  9  U.  S.  (L.  ed.)  1004.  merce,  1  Black  574,  17  U.  S.  (L.  ed.) 

1.  See  supra,  par.  10.  107;  The  Plymouth,  3  Wall.  20,  18 

2.  The  Thomas  JeflEerson,  10  Wheat.  U.  S.  (L.  ed.)  50;  The  Hine  v.  Trevor, 
428,  6  U.  S.  (L.  ed.)  358;  The  Steam-  4  Wall.  555,  18  U.  3.  (L.  ed.)  451; 
boat  Orleans  v.  Phoebus,  11  Pet.  175,  The  Belfast,  7  Wall.  624,  19  U.  S. 
9  U.  S.  (L.  ed.)  677;  Waring  v.  Clarke,  (L.  ed.)  266;  The  Eagle,  8  Wall.  15, 
5  How.  441,  12  TJ.  S.  (L.  ed.)  226;  19  U.  S.  (L.  ed.)  365;  New  England 
The  Genesee  Chief  v,  Fitzhugh,  12  Mat.  Marine  Ins.  Co.  v.  Dunham,  11 
How.  443,  13  U.  S.  (L.  ed.)  1058;  Wall.  1,  20  U.  S.  (L.  ed.)  90;  The 
The  Hine  v.  Trevor,  4  Wall.  556,  18  Lottawanna,  21  Wall.  558,  22  U.  S. 
tl.  S.  (L.  ed.)  451;  The  Belfast,  7  (L.  ed.)  654;  Ex  parte  Easton,  95  V. 
Wall.  624,  19  U.  S.  (L.  ed.)  266;  S.  68,  24  U.  S.  (L.  ed.)  373;  Butler 
The  Eagle,  8  Wall.  15,  19  U.  S.  (L.  v.  Boston,  etc.,  Steamship  Co.,  130  U. 
ed.)  365;  New  England  Mut.  Marine  S.  527,  9  S.  Ct.  612,  32  U.  S.  (L.  ed.) 
Ins.  Co.  T.  Dunham,  11  Wall.  1,  ?0  1017;  In  re  Gamett,  141  U.  S.  1,  11 
n.  S.  (L.  ed.)  90.  See  also  Couuebcb,  S.  Ct  840, 35  U.  S.  (L.  ed.)  631.  See 
vol.  5,  p.  746.  also  Cohxkbcx,  vol.  5,  p.  746. 

3.  The  Qenesee  Chief  v.  Fitzhugh, 
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which  such  commerce  is  conducted  hy  water.*  It  is  immatehal  that 
they  lie  parUy  within  the  limits  of  another  country,  as  Uie  Great 
Lakes ; '  or,  on  the  other  hand,  that  they  are  wholly  within  the  limite 
of  a  single  state,*  or  even  within  the  body  of  a  single  county  of  l^at  . 
state.^  Thus,  a  canal  used  as  a  highway  for  interstate  commerce  is  a 
public  water  of  the  United  States^  and  within  the  adnuralty  juris- 
diction, though  wholly  artiiidal  and  within  the  body  of  a  state,  and 
subject  to  its  ownership  and  control.*  If,  however,  a  body  of  water 
is  not  of  itself  a  highway  for  commerce  with  other  states  or  foreign 
countries,  or  does  not  form  such  highway  by  its  connection  wiit 
ot^er  waters,  and  is  only  navigable  between  different  places  within 
the  state,  then  it  is  not  a  navigable  water  of  the  United  States,  but 
only  a  navigable  water  of  the  state,  and  is  subject  exdusively  to 
state  regulation.** 

13.  Supreme  and  Ezdusive  Powers  of  Congress. — ^The  power  of  Con- 
gress in  the  particular  under  consideration  is  supreme  and  exclusive 
as  to  all  matters  of  national  concern  in  which  uniformity  is  essential, 
or  as  to  which  Congress  haa  already  acted,  and  any  state  law  which  is 
repugnant  to  or  inconsistent  with  an  act  of  Congress  on  the  subject 
is  void.^*  Thus,  it  was  early  established  that  a  state  has  no  power 


4.  The  Daniel  BaU,  10  WaU.  557,  8.  Ex  parte  Boyer,  109  U.  S.  629, 

19  U.  S.  (L.  ed.)  999;  United  States  3  S.  Ct.  434,  27  U.  S.  {L.  ed.)  1056; 

V.  The  MonteUo,  11  Wall.  411,  20  In  re  Garnett,  141  U.  S.  1,  11  S.  Ct. 

U.  S.  (L.  ed.)  191;  The  MoateUo,  20  840,  35  V.  S.  (L.  ed.)  631. 

WaU.  430,  22  U.  S.  (L.  ed.)  391  9.  Nelson  v.  Ldand,  22  How.  48, 

and  note;  Ex  parte  Easton,  95  IT.  S.  16  U.  S.  (L.  ed.)  269;  Moore  v.  Amer- 

68,  24  U.  S.  (L.  ed.)  373;  Com.  v.  iean  Trausp.  Co.,  24  How.  1,  16  V.  S. 

King,  150  Mass.  221,  22  N.  E.  905,  6  (L.  ed.)  674;  TTnited  States  v.  The 

L.B.A.  536.  Montello,  11  Wall.  411,  20  TJ.  S.  (L. 

Note:  2  L.R.A.  380.  ed.)  191;  Com.  v.  King,  150  Mass.  221, 

6.  The  Eagle,  8  Wall.  16,  19  U.  S.  22  N.  E.  905,  5  LJI.A.  536.   See  in- 

(L.  ed.)  365.  fra,  par.  16. 

6.  The  City  of  Panama,  101  U.  S.  10.  Gibbons  v.  Ogden,  9  Wheat.  1, 
453,  25  U.  S.  (U  ed.)  1061;  Ex  parte  6  U.  S.  (L.  ed.)  23;  Passenger  Cases, 
Boyer,  109  U.  8.  629,  3  S.  Ct.  434,  7  How.  283,  12  U.  S.  (I*  ed.)  702; 
27  U.  8.  (L.  ed.)  1056;' In  re  Garnett,  Steamboat  New  York  v.  Bae,  18  How. 
141  U.  S.  1,  11  8.  Ct.  840,  35  U.  S.  223,  15  U.  S.  (L.  ed.)  359;  Pennayl- 
(L.  ed.)  631.  vania  v.  Wheeling,  etc.,  Bridge  Co., 

7.  Waring  v.  Clarke,  5  How.  441,  18  How.  421,  15  U.  S.  (L.  ed.)  435; 
12  U.  S.  (L.  ed.)  226;  The  Propeller  Simont  v.  Davenport,  22  How.  227, 
Commerce,  1  Black  574,  17  U.  S.  (L.  16  U.  S.  (L.  ed.)  243;  Southern 
ed.)  107;  The  Hine  v.  Trevor,  4  Wall.  Steamship  Co.  v.  Portwardens,  6  Wall. 
555,  8  U.  S.  (L.  ed.)  451;  The  Belfast,  31,  18  U.  S.  (L.  ed.)  749;  Morgan  v. 
7  Wall.  624,  19  V.  8.  (L.  ed.)  226;  Paiham,  16  Wall.  471,  21  U.  S.  (L. 
The  Eagle,  8  Wall.  15,  19  U.  8.  (L.  ed.)  303;  Sherlock  v.  Ailing,  93  U.  S. 
ed.)  365;  Leathers  v.  Blessing,  105  99,  23  U.  S.  (L.  ed.)  819;  Hall  v. 
U.  S.  626,  26  0.  S.  (L.  ed.)  1192;  De  Cuir,  95  U.  S.  485,  24  U.  S.  (L. 
Butler  V.  Boston,  etc..  Steamship  Co.,  ed.)  547;  Lord  t.  Goodall,  etc.,  Steam- 
130  U.  S.  527,  0  8.  Ct.  612,  32  U.  S.  ship  Co.,  102  U.  S.  541,  26  U.  8.  (L. 
(L.  ed.)  1017.  ed.)  224;  Moran  v.  New  Orlettns,  112 
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to  paas  a  law  preventang  or  placing  conditions  on  a  Teasel  of  the 
United  States  from  prosecuting  her  voyage  on  waters  that  are  the 
highways  of  interstate  and  foreign  commerce,  Ihough  within  the  terri- 
torial lijnitB  of  tiie  state;  nor  can  a  state  authorize  the  construction 
or  operation  of  bridges  over  the  navigable  waters  of  the  United 
States  after  Congress  has  acted  on  the  same  subject.**  A  state  stat- 
ute forbidding  passenger  steamers  on  an  interstate  river  from  discrim- 
inating between  passengers  on  account  of  race  or  color  is  invalid,^' 
There  ia  no  anthority  in  a  state  to  prescribe  rules  of  navigation  for 
foreign  vessels  in  her  harbors  which  will  regulate  the  decisions  of  the 
federal  courts  administering  the  general  maritime  law.'*  A  state 
cannot  obtain  control  of  interstate  water  transportation  carried  on  by 
a  domestic  corporation,  through  a  provision  in  its  charter  that  the 
corporation  shall  be  subject  in  the  transportation  of  freight  to  the 
laws  applicable  to  common  earners.^* 

14.  Concurrent  State  and  Federal  Jurisdiction. — ^Apart  from  the 
subordination  of  the  state  to  the  constitution  of  the  United  States, 
there  could  be  no  doubt  of  the  power  of  a  state  to  make  its  statutes 
applicable  to  ships  owned  by  domestic  coqsorations  or  by  citizens  domi- 
ciled within  the  state,  even  when  the  ships  are  on  the  high  seas.** 
Notwithstanding  the  supremacy  of  the  power  of  Congress  to  regulate 
navigation,*'  the  states  may  pass  statutes  that  incidentally  atfeot 
navigation  and  shipping;  and  such  statutes,  except  in  matters  where 
uniformity  is  essential,  are  good  until  Congress  acts  on  the  same  sub- 
ject.*^ The  legislative  power  of  tiie  states  over  ships  and  things  done 

U.  S.  69,  6  S.  Gt  38,  28  U.  S.  (L.  ed.)  16.  Houston  Direet  NaT.  Co.  v.  In- 

653;  Harman  t.  Chicago,  147  U.  S.  soranoe  Co.  of  North  America,  89  Tex. 

396,  13  S.  Ct.  306,  37  U.  S.  (L.  ed.)  1,  32  S.  W.  880,  59  A.  S.  B.  17,  30 

216;  Chicago  v.  Chicago  Transp.  Co.,  L.R.A.  Tia 

222  Fed.  238, 137  G.  C.  A.  654,  L.R.A.  16.  The  Haiiult(»i,  207  U.  S.  308,  28 

191SF  1062}  Frere  t.  Von  Sehoeler,  8.  Ct.  133,  62  U.  S.  (L.  ed.)  264. 

47  La.  Ann.  324, 16  So.  808,  27  L.R.A.  17.  See  supra,  par.  13. 

414  and  note;  Ex  parte  Young,  36  18.   Gibbons  v.  Ogden,  9  Wheat  1, 

Ore.  247,  59  Pac.  707,  78  A.  B.  B.  6  U.  S.  (L.  ed.)  23;  Cooley  t.  PhUa- 

772,  48  L.RA.  153.  delphia,  12  How.  299,  13  U.  S.  (L. 

Note:  27  A.  S.  R.  556  et  seq.  ed.)  996;  Steamboat  New  York  t.  Rae, 

11.  Gibbons  v.  Ogden,  9  Wheat.  1,  18  How.  223,  15  U.  S.  (L.  ed.)  359; 
6  U.  S.  (L.  ed.)  23;  Smith  v.  Mary-  Padfie  Uail  Steamship  Co.  v.  Joliffe, 
land,  18  How.  71,  15  U.  S.  (L.  ed.)  2  Wall.  450,  17  U.  S.  (U  ed.)  805; 
269.  Gilman  v.  Philadelphia,  3  Wall.  713, 

12.  Pennsylvania  v.  Wheeling,  etc.,  18  U.  S.  (L.  ed.)  96;  Ex  parte  Mc- 
Bridge  Co.,  18  How.  421,  15  U.  S.  Neil,  13  Wall.  236,  20  U.  S.  (L.  ed.) 
(L.  ed.)  435;  Oihnan  v.  Philadelphia,  624;  The  Lottawanna,  21  Wall.  558, 
3  Wall.  713,  18  U.  8.  (L.  ed.)  96.  22  XJ.  S.  (L.  ed.)  654;  Sherlock  v. 
See  also  Couuerce,  toI.  5,  pp.  758-  Ailing,  93  U.  8.  99,  23  U.  S.  (L.  ed.) 
760.  819;  HaU  v.  De  Cuir,  95  U.  S.  485, 

18.  See  Civil  Rights,  vol.  5,  p."  594.  24  U.  S.  (L.  ed.)  547;  Wilson  v.  Mo- 

14.  Steamboat  New  York  v.  Rae,  18  Namee,  102  V.  S.  572,  20  U.  S.  (L. 

How.  223,  15  U.  S.  (L.  ed.)  359.  ed.)  234;  The  Hamilton,  207  U.  8. 
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on  board  in  cases  where  Congress  has  not  acted  may  be  deduced  from 
the  reservation  to  suitors  of  a  common  law  remedy  and  tbs  concm^ 
rent  jurisdiction  thereby  left  with  the  state  courts,  since  the  power 
to  decide  the  case  must  carry  the  power  to  say  what  the  rule  of  deci- 
sion shall  be.''  In  the  absence  of  congressional  legislation,  there- 
fore, state  statute  are  valid  and  enforceable,  even  as  against  foreign 
vessels  and  registered  and  enrolled  vessels  of  the  United  States,  which 
prescribe  quarantine  and  health  regulations,***  or  establi^  rules  for 
the  accommodation  and  safety  of  vessels  in  the  ports  and  harbors  of 
the  state  and  suitable  to  the  needs  of  the  locality.'  States  have  also 
the  power  to  regulate  pilots  in  their  local  waters,*  provide  for  the 
policing  of  harbors,  the  improvement  of  navigable  channels,  the  regu- 
lation of  wharves,  piers,  and  docks,  the  establishment  of  ferries,*  or 
the  building  of  dams  or  bridges  across  the  navigable  waters  of  the 
United  States,  though  navigation  is  thereby  obstructed.*  Again,  the 
passage  by  Congress  of  inspection  laws  does  not  abrogate  the  power 
of  the  states  to  take  requisite  measures  for  the  protection  of  property 
within  their  jurisdiction  from  injury  by  vessels,  as  by  requiring  all 
vessels  using  wood  for  fuel  to  be  provided  with  suitable  fire  screens.^ 
A  provision  of  a  federal  statute  merely  empowering  the  Secretary  of 
War  to  remove  vessels  sunken  in  navigable  harbors  of  the  United 
States  does  not  deprive  the  state  in  which  the  harbor  is  located  of 
jurisdiction  over  the  subject  matter.*   State  statutes  have  been  sus- 

398,  28  S.  Ct.  133,  52  U.  S.  (L.  ed.)  S.  E.  385,  3  L.R.A.(N.S.)  1120.  See 
2G4;  Handel  v.  Chaplin,  111  Ga.  800,  infra,  par.  285. 
36  S.  E.  979,  51  L.R.A.  720;  Burrows  2.  See  infra,  par.  241,  247  et  seq. 
V.  Delta  Transp.  Co.,  106  Mieh,  682,  3.  Hagan  v.  Richmond,  104  Va. 
64  N.  W.  501,  29  L.R.A.  468;  Ex  723,  52  S.  E.  385,  3  L.RJi..(N.S.) 
parte  Young,  36  Ore.  247,  59  Pac.  1120.  See  also  Cokuebc^  vol.  5,  pp. 
707,  78  A.  S.  R.  772,  48  L.R.A.  153.  750-751. 

See  generally.  Commerce,  vol.  5,  p.  4.  Gibbons  v.  Ogden,  9  Wheat.  1, 
701;  Constitutional  L&w,  vol.  6,  pp.  6  IT.  S.  (I*  ed.)  23;  Oilman  v.  Phila- 
141-144.  delphia,  3  Wall.  713,  18  U.  S.  (L.  ed.) 

19.  The  Hamilton,  207  V.  S.  398,  96;  Atlee  v.  Northwestern  Union 
28  S.  Ct.  133,  52  U.  S.  (L.  ed.)  264.  Packet  Co.,  21  Wall.  389,  22  U.  S.  (L. 
And  see  Admiralty,  vol.  1,  p.  408  et  ed.)  619;  Chicago  v.  Chicago  Transp. 
seq.  Co.,  222  Fed.  238,  137  C.  C.  A.  C54, 

20.  Gibbons  v.  Ogden,  9  Wheat.  1,  L.B.A.1915F  1062;  Hagan  v.  Rich- 
6  U.  S.  (L.  ed.)  23;  Smith  v.  Mary-  mond,  104  Va.  723,  62  S.  E.  385,  3 
land,  18  How.  71,  15  U.  S.  (L.  ed.)  L.R.A.(N.S.)  1120.  See  also  Com- 
269;  Oilman  v.  Philadelphia,  3  Wall,  mbbce,  vol.  5,  p.  760. 

713,  18  U.  S.  (L.  ed.)  96;  Hagan  v.  5.  Burrows  v.  Delta  Transp.  Co., 
Richmond,  104  Va.  723,  52  S.  E.  385,  106  Mich.  582,  64  N.  W.  501,  29 
3  L.R.A.(N.S.)  1120.  See  infra,  par.  L.R.A.  468.  And  see  Fires,  vol.  11, 
34.    See  also  Coiucebcb,  vol.  6,  p.  p.  967. 

781.  6.  Hagan  v.  Richmond,  104  Va.  723, 

1.  Steamboat  New  York  v.  Rae,  18  52  S.  E.  385,  3  LJl.A.(N.S.)  1120. 
How.  223,  16  U.  S.  (L.  ed.)  359;  See  infra,  par.  695. 
Hagan  v.  Riefamond,  104  Va.  723,  52 
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tained  which  make  it  an  offense  to  solicit  a  seaman  to  depart  from 
any  vessel  within  the  jurisdiction  of  the  state.'  A  state  has  juris- 
diction to  try  and  punish  offenses  against  its  Sunday  laws,  committed 
by  persons  engaged  in  carrying  passengers  over  navigable  waters  of 
the  United  States  lying  along  its  borders,  between  different  points 
within  its  territory.* 

15.  Power  of  Stat*  to  Create  Maritime  Ris^ts  and  Remedies^ 
The  states  have  a  considerable  power  to  create  and  regulate  sub- 
stantive rights  in  or  concerning  ships  within  their  jurisdictioD,  and 
to  create  liens  and  remedies,  which,  in  so  far  as  they  do  not  infringe 
on  the  paramount  authority  of  Congress,  or  the  admiralty  and  mari- 
time jurisdiction  of  the  United  States,  will  be  recognized  and  enforced 
in  both  the  state  and  the  admiralty  courts.  Thus,  it  is  well  settled 
that  a  state  statute  may  give  a  right  of  action  touching  a  subject  of 
a  maritime  nature,  which  the  admiralty  will  enforce  by  an  action  in 
personam,  and  create  liens  therefor  which  will  be  recognized  as 
maritime  liens  and  enforced  in  admiralty  by  a  proceeding  in  rem.* 
On  the  other  hand,  state  statutes  attempting  to  vest  in  their  own 
courts  jurisdiction  to  entertain  proceedings  in  rem  to  enforce  mari- 
time liens  are  void  even  though  the  lien  be  created  by  the  statute ;  for 
such  proceedings,  not  being  common  law  remedies,  are  within  the 
exclusive  original  cognizance  of  the  admiralty.  These  statutes  thus 
encroach  upon  the  admiralty  and  maritime  jurisdiction  of  the  United 
States.^"   If,  however,  the  claim  is  not  maritime,  a  lien  created  by  a 


7.  Hftndel  v.  Chaplin,  lU  Qa.  800,  Notes:  66  L.B.A.  214  et  seq.;  L.R.A. 
36  S.  E.  979,  51  L.R.A.  720;  Ex  1916A  1161. 

parte  Young,  36  Ore.  247,  £9  Pac.     See  alao  AoHmi/rr,  vol.  1»  p.  403. 
707,  78  A.  S.  R.  772,  48  LJ6.A.  153.     10.  New  Jersey  Steam  Nav.  Co.  v. 
Note:  78  A.  S.  R.  259.  Merehants  Bank,  6  How.  344,  12  U. 

8.  Dugan  v.  State,  125  Ind.  130,  S.  (h.  ed.)  465;  The  Oeneeee  Chief 
26  N.  E.  171,  9  L.RA.  321.  See  r.  FitEhugh,  13  How.  443,  13  U.  S. 
generally,  Sundays  and  Housats.      (L.  ed.)  1068;  Taylor  t.  Garryl,  20 

9.  The  Steamboat  Orleans  v.  Phoe-  How.  683,  15  U.  8.  (L.  ed.)  1028; 
bus,  11  Pet.  175,  9  U.  S.  (L.  ed.)  677;  The  Moses  Taylor,  4  Wall  411,  18 
The  Lottawanna,  21  Wall.  558,  22  U.  U.  S.  (L.  ed.)  397;  The  Hine  v.  Tre- 
S.  (U  ed.)  664;  Sherlock  v.  AUing,  vor,  4  Wall.  666^  18  U.  S.  (L.  ed.) 
93  U.  S.  99,  23  U.  S.  (L.  ed.)  819;  541;  The  BOSut,  7  Wall.  624,  19  U. 
The  Corsair,  146  XJ.  S.  335,  13  S.  Ct  S.  (L.  ed.)  266;  Leon  v.  Galoeran,  11 
949,  36  n.  S.  (L.  ed.)  72T;  The  J.  WaU.  185,  20  U.  S.  (L.  ed.)  74; 
£.  Rumbell,  148  U.  8.  1,  13  S.  Pennywit  v.  Eaton,  15  WaU.  380,  21 
Ct  498,  37  U.  S.  (L.  ed.)  346;  U.  S.  (L.  ed.)  72;  Edward  t.  ElUott, 
The  Hamilton,  207  U.  8.  398,  28  S.  21  WaU.  532,  22  V.  S.  (L.  ed.)  487; 
Ct  133,  62  T7.  S.  (L.  ed.)  264;  Bige-  The  Lottawanna,  21  WaU.  568, 22  U.  S. 
low  V.  Niekersott,  70  Fed.  113,  17  G.  (L.  ed.)  654;  Norton  v.  Switzer,  93  U. 
C.  A.  1,  34  17.  S.  App.  261,  30  L.R.A.  S.  366,  23  U.  S.  (L.  ed.)  903;  United 
336;  Fischer  v.  Cai^,  178  Gal.  185,  States  v.  Ames,  99  TT.  S.  36,  25  U.  S. 
169  Pao.  677,  LJLAJ917A  1100  and  (L.  ed.)  295;  The  City  of  Panama,  101 
note.  U.  S.  463,  25  U.  S.  (L.  ed.)  1061; 
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State  statute  therefor  is  not  a  maritime  lien,  and  state  courts  may 
be  authorized  to  maintain  an  action  in  rem  for  its  ^forcement,  even 
though  the  subject  to  which  the  lien  attaches  is  a  ship.^^  Tb»  states 
may  provide  by  statute  for  liens  against  vessels  and  for  foreign  or 
domestic  attachments  and  their  enforcement  in  the  state  courts  as 
incidental  to  an  action  in  personam  against  the  owners,  whether  the 
claim  be  maritime  or  not.^*  However,  the  admiralty  jurisdiction  of 
the  courts  of  the  United  States,  under  the  national  coastituticm  and 
laws,  is  uniform  throughout  the  Union,  and  cannot  be  limited  in  its 
extent,  or  controlled  in  its  exercise,  by  the  laws  of  the  several  states.'* 
16.  Navigation  within  States. — ^Although  the  power  of  Congress 
to  regulate  commerce  and  navigation  does  not  stop  at  state  lines,'^ 
yet  Congress  has  no  jurisdiction  over  the.  purely  internal  commerce 


Johnson  v.  Chicago,  eta.,  Elevator  Co.,  281,  136  C.  C.  A.  297,  Ann.  Gas. 
119  U.  S.  388,  7  S.  Ct.  254,  30  U.  S.  (L.  1915D  60  and  note;  Olsen  v.  Birch, 
ed.)  447;  The  J.  E.  RumbeU,  148  U.  133  Cal.  479,  65  Pac.  1032,  85  A.  S. 
S.  1,  13  S.  Ct.  498,  37  U.  S.  (L.  ed.)  R.  215;  Walters  v.  The  Mollie  Dozier, 
345;  Moran  v.  Sturgea,  154  U.  S.  256,  24  la.  192,  96  Am.  Dec.  722;  Rounds 
14  S.  Ct.  1019,  38  U.  S.  (L.  ed.)  v.  Cloverport  Foundry,  etc.,  Mach. 
981;  Knapp,  etc.,  Co.  v.  McCaffrey,  Co.,  159  Ky.  414,  167  S.  W.  384, 
177  U.  S.  638,  20  S.  Ct.  824,  44  U.  Ann.  Cas.  1915D  40  and  note;  Young 
S.  {L.  ed.)  921;  Fischer  v.  Carey,  v.  The  Princess  Royal,  22  La.  Ann. 
173  Cal.  185,  159  Pae.  577,  L.R.A.  388,  2  Am.  Rep.  731;  West  v.  Martin, 
1917A  1100  and  note;  Gindele  v.  Coi^  51  Wash.  85,  97  Pac.  1102,  21  L.R.A. 
rigan,  129  III.  582,  22  N.  E.  516,  16  (N.S.)  324,  affirmed  222  U.  S.  191, 
A.  S.  R.  292;  Walters  v.  The  MoUie  32  S.  Ct.  42,  56  U.  S.  (L.  ed.)  159, 
Dozier,  24  la.  192,  96  Am.  Dec.  722;  36  L.R.A.(N.8.)  592;  Warehonse,  etc., 
Case  V.  WoUey,  6  Dana  (Ky.)  17,  32  Supply  Co.  v.  Qalvin,  96  Wis.  523, 
Am.  Dec.  64;  Young  v.  The  Princess  71  N.  W.  804,  65  A.  S.  E.  57. 
Royal,  22  La.  Ann.  388,  2  Am.  Rep.  Note:  66  L.R.A.  198,  215,  216  et 
731 ;  Thompson  v.  The  Julius  D.  Mor-  seq. 

ton,  2  Ohio  St.  26,  59  Am.  Dec.  668;  See  also  Aduiraiot,  vol.  1,  p.  410. 
West  V.  Martin,  51  Wash.  85,  97  Pac.  12.  Taylor  v.  Carryl,  20  How.  583, 
1102,  21  L.R.A.(N.S.)  324;  Warehonse,  16  U.  S.  (L.  ed.)  1028;  Leon  t.  Gal- 
etc.,  Supply  Co.  v.  Galvin,  96  Wis.  523,  ceran,  11  WalL  185,  20  U.  8.  (L.  ed.) 
71  N.  W.  804,  65  A.  S.  R.  57;  Rw-  74;  Pennywit  v.  Eaton,  15  Wall  382, 
nolds  V.  Neilson,  116  Wis.  483,  93  N.  21  U.  S.  (L.  ed.)  72;  Johnson  v.  Chi- 
W.  456,  96  A.  S.  R.  1000  and  note,  oago,  etc,  Elevator  Co.,  119  U.  S.  388, 
Notes:  62  Am.  Deo.  242  et  seq.;  7  S.  Ct.  254,  30  U.  S.  (L.  ed.)  447; 
65  A.  S.  R.  61;  66  L.R.A.  193  et  Olsen  v.  Birch.  133  Cal.  479,  66  Toe. 


See  also  Aduiriltt,  vol.  1,  pp.  13.  Ex  parte  McNeil,  13  Wall.  236, 

408-411.  20  U.  S.  (L.  ed.)  624;  Watts  v.  Cam- 

11.  The  Belfast,  7  Wall.  624,  19  U.  ors,  115  U.  S.  353,  6  S.  Ct.  91,  29  U. 

S.  (U  ed.)  266;  Edwards  v.  Elliott,  S.  (L.  ed.)  406;  Workman  v.  New 

21  Wall.  532,  22  U.  S.  (L.  ed.)  487;  York,  179  U.  S.  652,  21  S.  Ct.  212, 

The  J.  E.  RumbeU,  148  U.  S.  1,  13  46  U.  S.   (L.  ed.)   314;  Fischer  v. 

S.  Ct.  498,  37  U.  S.  (L.  ed.)  345;  Carey,  173  CaL  185,  159  Pa«.  577, 

Knapp,  etc.,  Co.  v.  McCaffrey,  177  TJ.  L.B.A.1917A  1100  and  note. 

S.  638,  20  S.  Ct  824,  44  U.  S.  (L.  14.  See  aapra,  par.  12. 
ed.)  921;  The  Atlantio  City,  220  Fed. 


seq. 


1032,  85  A.  S.  R.  215. 
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and  navigation  of  a  state,  on  watera  lying  wholly  within  its  own 
borders  and  having  no  navigable  outlet  to  any  other  state  or  nation, 
and  which  does  not  affect  or  form  part  of  commerce  with  other  states, 
or  nations,  or  the  Indian  taibea.  The  exclusive  pow^  to  regulate 
such  navigation,  and  the  waters  affected,  rests  in  the  re^>ective 
states.^*  A  state  may  accordingly  grant  an  excluedve  right  to  navigate 
the  upper  watera  lof  a  river  wholly  within  its  boundaries,  and  sep- 
arated from  its  lower  waters,  navigable  from  the  sea,  by  a  section  that 
is  entirely  non-navigable,  or  it  may  license  vessels  to  run  on  the 
watera  of  a  river  which  can  be  used  only  for  transportation  between 
places  in  the  same  state.*'  And,  of  course,  the  states  have  full  power 
to  regulate  the  use  of  non-navigable  waters  within  their  borders.** 


Registry,  Enrolment,  and  License 

17.  Vessels  of  United  States. — Ships  or  vessels  of  the  United  States 
are  the  creations  of  Oongrees.  They  constitute  a  peculiar  species  of 
property,  with  special  characteristics  and  value.'*  None  can  be  de- 
nominated such,  or  be  entitled  to  the  beneBts  or  privileges  thereof, 
except  those  duly  registered  for  the  foreign  trade,^^  and  those  enrolled 
and  hcensed  under  the  acta  of  Congress  for  the  coasting  trade.*  That 


15.  Gibbons  v.  Ogden,  9  meat  1,  rit,  17  WaU.  582,  21  U.  S.  (L.  ed.) 
6  U.  S.  (L.  ed.)  23;  Veazie  t.  Moor,  682:  The  Lottawanns,  21  WaU.  658, 
14  How.  568,  14  U.  S.  (L.  ed.)  545  ;  22  17.  S.  (L.  ed.)  654;  Huns  v.  New 
Moore  t.  American  Tranro.  Co.,  24  York,  etc..  Steamship  Co.,  182  U.  S. 
How.  1,  16  U.  S.  (li.  ed.)  674;  The  392,  21  S.  Ct  827,  46  U.  S.  (L.  ed.) 
Daniel  BaU,  10  WaU.  557,  19  U.  S.  1146;  Tucker  v.  Alezandrofl,  183  U. 

iL.  ed.)  999;  Stote  Tonnage  Tax  Cases,  S.  424,  22  S.  a.  195,  46  U.  S.  (L.  ed.) 
a  Wall  204,  20  U.  S.  (h.  ed.)  370  ;  264;  Anderson  t.  Pacific  Coast  Steam- 
Lord  V.  GoodaU,  ate.,  SteBmahip  Co..  ship  Co.,  225  U.  S.  187,  32  8.  Ct 
102  U.  S.  5CL,  26  U.  S.  (L.  ed.)  224  ;  626,  56  U.  S.  (L.  ed.)  1047;  Barkar 
Lebiffh  VaL  R.  Co.  t.  Penn^lvania,  v.  Phoenix  Ina.  Co.,  8  Johns.  (N.  7.) 
145  U.  S.  192, 12  S.  Ct  806,  36  U.  8.  307,  5  Am.  Dee.  330.  See  inf^a,  par. 
(L.  ed.)  672;  Cowden  t.  Pacific  Coast  18  et  seq. 

Steamship  Co.,  94  Cal.  470,  29  Paa.  1.  Gibbons  t.  Ogden,  9  Wheat  1, 

873,  28  A.  S.  B.  142;  Dngan  v.  State,  6  U.  S.  (L.  ed.)  23;  Gilman  t.  PhiUr 

125  Ind.  130,  26  N.  E.  171,  9  L.RA.  delphia,  3  WaU.  713, 18  U.  S.  (L.  ed.) 

3Z1;  Lawrence  t.  Hodges,  92  N.  G.  96;  White's  Bank  t.  Smith,  7  WaU. 

672, 53  Am.  B^.  436.  646, 19  U.  S.  (L.  ed.)  211;  The  Lotta- 

16.  Veazie  v.  Moor,  14  How.  668,  wanna,  21  WaU.  658,  22  U.  S.  (L. 
14  TJ.  8.  (L.  ed.)  645.  ed.)  654;  HaU  v.  De  Cuir,  95  U.  S. 

17.  Com.  T.  King,  160  Mass.  221,  485,  24  U.  S.  (L.  ed.)  547;  Hans  t.  ' 
22  N.  E.  905,  5  LitA.  636.  New  Tork,  eto.,  Steamship  Co.,  182  U. 

18.  Head  v.  Amoskeag  Mfg.  Co.,  S.  392,  21  S.  Ct  827,  45  U.  S.  (L. 
113  U.  S.  9,  5  S.  Ct  441,  28  U.  S.  ed.)  1146;  Taoto  t.  Alezandrofl,  183 
(L.  ed.)  889.  U.  S.  424,  22  8.  Ct  195,  46  U.  S. 

19.  White's  Bank  v.  Smith,  7  WalL  (L.  ed.)  264;  Anderson  v.  Paeiflo 
646, 19  n.  8.  (L.  ed.)  211.  Coast  Steamship  Co.,  225  U.  S.  187, 

20.  White's  Bank  t.  Smith,  7  WalL  32  S.  Ct  626,  56  U.  S.  (L.  ed.)  1047; 
646,  19  U.  S.  (L.  ed.)  2U;  The  Uar^  Lavteoee  t.  Hodges,  92  N.  0.  672, 
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a  vessel  bdongs  to  citizens  of  the  United  States  does  not  constitute  her 
an  American  vessel.*  Statute  has  provided  for  Ibe  nationalizatitm  of 
vessels  owned  by  residents  of  Porto  Rico  and  Hawaii  at  the  time  of 
their  annexation  and  their  admission  to  the  privileges  of  the  coast- 
ing trade  with  the  United  States.' 

18.  Registry. — ^The  privilege  of  registry  is  confined  to  vessels  built 
in  this  country  and  wholly  owned  and  commanded  by  citizens  of 
the  United  States,*  and,  by  the  act  of  May  10,  1892,  foreign  built 
vessels  of  specified  types  under  prescribed  conditioDs.  The  object  of 
the  registry  acts  is  to  encourage  our  own  trade,  navigation,  and  ship- 
building, by  granting  peculiar  or  exclusive  privileges  of  trade  to  the 
fiag  of  the  United  States,  and  by  prohibiting  the  communication  of 
those  immunities  to  the  shipping  and  mariners  of  other  countries.* 
That  the  passage  of  meh  statutes  is  a  valid  exercise  of  tJie  power  of 
Congress  to  regulate  interstate  and  foreign  commerce  is  well  settled.* 
The  purpose  of  a  register  is  to  declare  the  nationality  of  a  vessel 
engaged  in  trade  with  foreign  nations  and  to  enable  her  to  assert  that 
nationality  wherever  found.'  In  case  of  loss  of  the  certificate  0t 
registry,  a  new  one  will  be  issued  on  oath  or  affirmation  in  form  pre- 
scribed by  the  master  or  other  person  in  charge  of  her.'  On  b^g 
sold,  rebuilt,  or  substantially  altered,  the  vessel  must  be  registered 
anew  by  her  former  name,  and  her  former  certificate  delivered  up 
and  canceled ;  otherwise  she  shall  cease  to  be  a  vessel  of  t^e  United 
States.'  On  being  duly  registered,  a  vessel  may  engage  in  trade 
between  ports  of  the  United  States,  with  the  privilege  of  touching  at 
one  or  more  foreign  ports  during  the  voyage,  and  land  and  take  in 


63  Am.  Bep.  436.    See  infra,  par.  558,  22  U.  S.  (L.  ed.)  654. 

19  et  seq.  7.  The  Mohawk,  3  WalL  566,  18  U. 

2.  The  Merritt,  17  Wall.  682,  21  U.  S:  (L.  ed.)  67;  Badger  v.  Qntierez, 
S.  (L.  ed.)  682.  Ill  U.  S.  734,  4  8.  Ct.  563,  28  U.  S. 

3.  Huns  V.  New  York,  etc.,  Steam-  (L.  ed.)  581;  Belden  y.  Chase,  150 
ship  Co.,  182  U.  S.  392,  21  8.  Ct  U.  8.  674,  14  S.  Ct.  264,  37  U.  S.  (L. 
827,  45  U.  S.  (L.  ed.)  1146.  ed.)  1218;  Tueker  v.  AlexandrofE,  183 

4.  The  Neptune,  3  Wheat.  601,  4  U.  8.  424,  22  S.  Ct  195,  40  U.  S.  (L. 
U.  8.  (L.  ed.)  469;  The  Merritt,  17  ed.)  264;  Anderaon  v.  Pacific  Coast 
Wall.  582,  21  U.  S.  (L.  ed.)  682;  The  Steamship  Co.,  225  U.  8.  187,  32  S. 
Conqueror,  166  U.  S.  110,  17  8.  Ct  Ct  626,  56  U.  S.  (L.  ed.)  1047; 
510,  41  U.  S.  (L.  ed.)  937;  Hans  v.  Jones  v.  Pitcher,  3  Stew,  ft  P.  (Ala.) 
New  York,  etc.,  Steamship  Co.,  182  U.  135,  24  Am.  Dec.  716;  Lincoln  v. 
S.  392,  21  8.  Ct  827,  45  U.  S.  (L.  Wright,  23  Pa.  St  76,  62  Am.  Dec. 
ed.)  1146.  316. 

5.  Old  Dominion  Steamship  Co.  t.  8.  The  Neptune,  3  Wheat  601,  4 
Virginia,  198  U.  S.  299,  25  S.  Ct.  686,  U.  S.  (L.  ed.)  469. 

49  U.  S.  (L.  ed.)  1059,  3  Ann.  Cas.  9.  Willing  v.  United  States,  4  Dall. 

UOO.  374,  30  Fed.  Cas.  No.  17,764,  1  U.  S. 

6.  Gibbons  v.  Ogden,  9  Wheat.  1,  (L.  ed.)  872,  affirmed  by  United 
6  U.  S.  (Ii.  ed.)  23;  White's  Bank  States  v.  Willinga,  4  Craneh  48,  2 
V.  Smith  7  WaU.  646,  19  U.  S.  (L.  U.  S.  (L.  ed.)  646. 

ed.)  211;  The  Lottawanna,  21  Wall. 
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thereat  mercbandiaB,  pasBengeis  and  their  baggage,  and  letters  and 

mails." 

19.  Enrolment  and  License. — Congress  has  made  provision  for  the 
'enrolment  and  license  of  Teasels  of  twenty  tons  or  over,  and  the  license 
of  t^ose  less  than  twenty  tons,  which  renders  them  vessels  of  the 
United  States  entitled  to  the  privileges  of  vessels  employed  in  the 
coasting  trade  and  fisheries,  and  confers  on  them  nationality,  rights, 
and  obligations  as  such,^'  precisely  as  the  registry  act  does  for  vessels 
in  the  foreign  trade.^'  The  term  "coasting  trade"  is  not  confined 
to  trade  on  interior  riven  or  lakes,  or  along  the  coasts  of  the  United 
States,  but  includes  trade  with  Alaska  and  the  distant  insular  pos- 
sessions of  the  United  States^*  The  enrolment  statutes  are  valid 
exercises  of  the  power  of  Congress  to  regulate  int^tate  and  foreign 
commerce,**  and  were  not  superseded  or  affected  by  the  Gvil  Rights 
Act^'  The  purpose  of  an  enrolment  is  to  evidence  the  national  char- 
acter of  a  vessel  engaged  in  the  coasting  trade  or  home  traffic,  and 
to  enable  such  vessel  to  procure  a  coasting  license.**  It  thus  cor- 
responds precisely  vriQi  the  registration  of  vessels  for  the  foreign  trade ; 
and  similar  qualifications,  requirements,  and  procedure  are  essential 
for  enrolment  as  for  registry.*'  It  is  to  be  borne  in  mind,  however, 
that  registry  and  enrolment  are  essentially  different  tbings,  are  pro- 
vided for  by  different  statutes,  and  are  «^piicable  to  vessels  engaged 
in  different  and  distinct  pursuits. 

20.  Place  of  Registry  and  Enrolment. — A  vessel  must  be  registered 
or  enrolled  by  the  collector  of  that  district  which  includes  the  port 


10.  Anderson  7.  Pacific  Coast  Steam-  port,  22  How.  227,  16  TJ.  S.  (L.  ed.) 
Aip  Co.,  226  U.  8.  187,  32  S.  Ct  626,  243;  The  Mohawk,  3  Wall.  566,  18 
56  U.  S.  (L.  ed.)  1047.  U.  S.  (L.  ed.)  67;  Badger  v.  Ga- 

ll. Hans  V.  New  York,  etc,  Steam-  tierez,  111  U.  S.  734,  4  S.  Ct.  563. 
ship  Co.,  182  TJ.  S.  392,  21  S.  Ct  28  U.  S.  (L.  ed.)  581;  Belden  v. 
827,  45  U.  8.  (L.  ed.)  1146;  Anderaon  Chase,  150  U.  S.  674,  14  S.  Ct.  264, 
V.  Facifle  Coast  Steamship  Co.,  225  37  U.  S.  (L.  ed.)  121B;  Huns  v.  New 
IT.  S.  187,  32  S.  Ct.  842,  66  U.  S.  York,  etc..  Steamship  Co.,  182  U.  S. 
(U  ed.)  1047;  Lawrence  v.  Hodges,  392,  21  S.  Ct.  827,  45  C.  S.  (L.  ed.) 
92  N.  C.  672,  53  Am.  Rep.  436.  1146;  Anderson  v.  Paciflo  Coast 
13.  See  supra,  par.  18.  Steamship  Co.,  225  U.  S.  187,  32  8. 

13.  Hnns  v.  New  York,  etc.,  Steanir  Ct.  626,  56  U.  S.  (L.  ed.)  1047. 
ship  Co.,  182  0.  S.  392,  21  S.  Ct.  827,     17.  Gibbons  v.  Ogden,  9  Wheat.  1, 
45  U.  S.  (L.  ed.)  1146.  6  U.  S.  (L.  ed.)  23;  Sinnot  v.  Daven- 

14.  Hall  V.  De  Cuir,  95  U.  S.  485,  port,  22  How.  227,  16  U.  S.  (L.  ed.) 
24  U.  S.  (L.  ed.)  647;  Wiggins  Ferry  243;  The  Mohawk,  3  WaU.  566,  18 
Co.  T.  East  St  Louis,  107  U.  S.  365,  TJ.  S.  (L.  ed.)  67:  Cox  v.  Lott, 
2  S.  Ct  257,  27  U.  S.  (L.  ed.)  419j  12  Wall.  204,  20  U.  S.  (L.  ed.)  370; 
Lawrence  v.  Hodges,  92  N.  C.  672,  Ayac.  etc,  Tie  Gtf.  t.  Kentucky,  202 
53  Am.  Eep.  436.  V.  S.  409,  26  S.  Ct  679,  50  U.  8. 

15.  Hall  v.  De  Cuir,  95  U.  S.  486,  (L.  ed.)  1082,  6  Ann.  Cas.  205. 

24  U.  S.  (L.  ed.)  547.  18.  The  Mohawk,  3  Wall.  666,  IS 

16.  Gibbons  v.  Ogden,  9  Wheat  1,  XT.  8.  (U  ed.)  67. 
6  U.  S.  (L.  ed.)  23;  Sinnot  t.  Daven- 

1030 


Digitized  by  Google 


§§  21,  22 


SHIPPING 


24  R.  C.  li. 


to  which  she  belongs  at  the  time,  which  port  shall  be  deemed  to  be 
that  at  or  nearest  which  the  owner,  if  there  is  but  one,  or,  if  mora 
than  one,  the  husband  or  acting  and  managing  owner  of  such 
vessel,  usually  resides.*'  She  may  also  be  enrolled  in  a  port  other 
than  that  in  which  she  is  registered,  on  surrender  of  her  register  to 
the  collector  of  that  port,  who  hereupon  issues  a  temporary  certifi- 
cate showing  where  she  b^ngs." 

21.  Vessels  Subject  to  Enrolment  and  License. — The  acta  of  Con- 
gress providing  for  the  enrolment  and  license  of  vessels  apply  only 
to  vessels  employed  on  the  navigable  waters  of  the  United  States.' 
But  a  ship  traversing  such  waters  may  be  enrolled  and  licensed 
thereunder,  and  thus  be  invested  with  the  national  character  of  a  vea> 
sel  of  the  United  States,  although  she  sails  from  port  to  port  in  the 
same  state  in  whose  internal  commerce  she  is  exclusively  engaged.* 
Steamboats  as  well  as  sailing  ships  are  subject  to  the  requirements  of 
the  statutes,  if  engaged  in  the  coasting  trade.*  Ordinarily  the  terms 
"coaster"  and  "coasting  vessel"  are  applied  to  vessels  plying  exclu- 
sively between  domestic  ports,  and  usually  to  those  engaged  in  domestic 
trade  as  distinguished  from  vessels  engaged  in  the  foreign  trade  or 
plying  between  a  port  of  the  United  States  and  a  port  of  a  foreign 
country.*  But  the  mere  fact  that  an  ocean  going  steamer  may  touch 
at  some  other  port  of  the  United  States,  after  leaving  her  port  of 
departure,  would  not  necessarily  make  her  a  coaster.* 

22.  Yachts, — Congress  has  made  special  provision  for  yachts  used 
and  employed  exclusively  as  pleasure  vessels,  and  designed  as  models 
of  naval  architecture.  The  Secretary  of  the  Treasury  may  cause  such 
vessels,  if  entiUed  to  be  enrolled  as  American  vessels,  to  be  licensed 
on  terms  which  will  authorize  them  to  proceed  from  port  to  port  of 
the  United  States,  and  by  sea  to  foreign  ports,  without  entering  or 
clearing  at  the  custom  house.  Vessels  so  enrolled  and  licensed  are 
not  allowed  to  transport  merchandise  or  carry  passengers  for  pay, 

19.  The  Neptune  3  Wheat.  601,  4  IT.  1.  The  HonteUo,  11  WaU.  (U.  S.) 
S.  (L.  ed.)  4S9;  Hays  v.  Paeiae  UaU  411,  20  U.  S.  ed.)  191. 
Steamship  Co.,  17  Hov.  606,  15  U.  S.  2.  Oibbona  Ogden,  »  Wheat.  1, 
(L.  ed.)  264;  ICorgan  v.  Parham,  6  U.  S.  (L.  ed.)  23:  Cox  v.  Lett,  12 
16  Wall.  471,  21  U.  S.  (L.  ed.)  303;  WaU.  204,  20  U.  8.  (L.  ed.)  370; 
Old  Dominion  Steamship  Co.  v.  Tir-  Lawrenee  v.  Holies,  92  N.  G.  672,  53 
^ia,  198  U.  S.  209,  25  S.  Ct.  686,  Am.  Rep.  436. 

49  U.  S.  (L.  ed.)  1059,  3  Ann.  Caa.  8.  Gibbons  v.  Ogden,  9  Wheat.  1,  6 
1100;  Ayer,  ete.,  Tie  Co.  v.  Ken-  U.  S.  (L.  ed.)  28;  Hall  v.  De  Cuir, 
tncky,  202  U.  S.  409,  26  S.  Gt  679,  96  U.  S.  485,  24  V.  S.  (L.  ed.)  647. 

50  U.  8.  (L.  ed.)  1082,  6  Ann.  Caa.  4.  Oibhons  t.  Ogden.  9  Wheat.  1, 
205;  Mitchell  v.  Chamhera,  43  Mich.  6  U.  S.  (L.  ed.)  23;  Belden  v.  Chase, 
150,  5  N.  W.  67,  38  Am.  Rep.  167.  150  IT.  S.  674,  14  S.  Ct.  264,  37  U. 

Note:  L.R.A.1916A  1163.  S.  (L.  ed.)  1218. 

SO.  Morgan  v.  Paifaam,  16  Wall.     6.  Belden  v.  Chase,  160  U.  S.  674, 
471,  21  U.  B.  (L  ed.)  808.  14  S.  Gt  204,  37  U.  S.  (L.  ed.)  1218.  - 
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and  shall  in  all  respects,  except  as  above,  be  subject  to  the  laws  of  the 
United  States.'  They  are  not  coasters  in  any  statutory  sense,  but 
retain  their  character  as  ocean  going  steamers  whether  actually  navi- 
gating from  port  to  port  in  this  country  or  to  ports  abroad.' 

23.  Foreign  Bnilt  Vessels.— There  is  no  provinon  of  law  prevent- 
ing foreign  built  vessels  from  being  purchased,  owned,  and  navigated 
by  citizens  of  the  United  States.  The  privilege^  however,  of  owning 
such  vessels  and  navigating  them  under  the  American  flag  is  usually 
of  comparatively  little  value,  since  in  order  to  carry  on  a  foreign 
trade,  the  coasting  trade,  or  the  fisheries,  they  must  be  entitled  either 
to  registry,  or  to  enrolment  and  license,  a  privilege,  as  above  stated, 
not  granted  under  ordinary  drcumstanoea  to  foreign  built  vessels, 
though  owned  by  American  citizens.  It  is  accordingly  confined  prao* 
tically  to  vessels  used  for  the  purposes  of  pleasure.*  A  foreign  built 
vessel  may  be  registered  or  enrolled  when  she  has  be^  wrecked  in 
the  United  States  and  is  thereafter  purchased  and  rejmired  by  a  citizen 
at  a  cost  equal  to  three  fourths  of  her  cost  when  so  repaired.*  Special 
provision  is  made  for  the  registry,  on  certain  conditions,  of  foreign 
built  vessels  conforming  to  prescribed  specifications  (Act  May  10, 


24.  Exchange  and  Equivalence  of  Registry  and  Enrolment. — The 
owner  of  an  American  ship  may  surrender  his  enrolment  and  register 
hia  vessel,"  or  he  may  surrender  his  register  and  take  out  an  enrol- 
ment^' In  reference  to  vessels  engaged  in  navigating  waters  on  the 
northern,  northeastern,  and  northwestern  frontiers  of  the  United 
States,  where  domestic  and  foreign  trade  are  closely  blended.  Con- 
gress has  made  the  enrolment  and  license  of  the  vessel  equivalent  to 
both  registry  and  enrolment,  and  authorizes  her  to  engage  in  either 
coasting  or  foreign  trade.^* 

25.  Name  and  Port — The  name  of  every  documented  vessel  of  the 
United  States  is  required  to  be  marked  on  each  bow  and  on  the  stem, 
and  the  home  port  must  also  be  marked  on  the  stem.  The  size,  style, 
and  color  of  lettering  are  prescribed,  and  the  owner  of  any  such  vessel 
found  without  these  names  being  so  marked  is  liable  to  a  penalty  for 
each  name  omitted."  The  word  "port,"  as  so  used,  is  construed  to 


6.  Bdden  v.  Chase,  150  U.  S.  874,  166  U.  8.  UO,  17  S.  Ct.  510,  41  U. 
14  S.  Ct.  264,  37  U.  S.  (L.  ed.)  1218;  S.  (L.  ed.)  937. 

The  Conqueror,  166  U.  S.  110,  17  S.  10.  Belden  v.  Chase,  150  U.  S.  674, 

Ct.  510,  41  U.  S.  (L.  ed.)  937.  14  S.  Ct.  264,  37  U.  S.  (U  ed.)  1218. 

7.  Belden  v.  Chase,  150  U.  S.  674,  11.  White's  Bank  v.  Smith,  7  Wall. 
14  S.  Ct.  264,  37  U.  8.  (L.  ed.)  1218.  (U.  8).  646,  19  U.  S.  (L.  ed.)  211; 

8.  Murray  v.  United  States,  17  Wall.  Belden  v.  Chase,  150  U.  S.  674,  14 
682,  21  U.  S.  (L.  ed.)  682;  The  Con-  8.  Ct.  264,  37  U.  8.  (L.  ed.)  1218. 
qneror,  166  U.  8.  110,  17  S.  Ct  610,  13.  The  Moha\dE,  3  Wall.  666,  18 
41  U.  8.  (L.  ed.)  937.  U.  S.  (L.  ed.)  67. 

9.  The  Mohawk,  3  Wall*.  566,  18  18.  Hays  v.  Pacific  Mail  Steamship 
U.  S.  (L.  ed.)  67;  The  Conqueror,  Co.,  17  How.  696,  16  U.  S.  (L.  ed.) 
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mean  either  the  port  where  the  vessel  is  registered  or  eoroUed,  or  the 
place  in  the  same  district  vhere  the  vessel  was  btdlt,  or  where  one  or 
more  of  the  owners  reside.  A  ship  once  documented  never  ceases  to 
have  a  home  port  while  she  retains  her  character  as  a  vessel  of  the 
United  States,  whether  sailing  under  her  permanent  register,  or  under 
a  temporary  document  issued  elsewhere.'*  Evidence  of  the  name  and 
port  painted  on  the  stern  of  a  vessel  is  admissible  to  show  to  what 
port  she  belongs,  and  the  latter  affords  prima  facie  evidence  of  the 
residence  of  her  owner/*  but  not  of  his  place  of  citizenship.^* 

26.  Privileges  of  Enrolled  and  Licensed  Vessels. — license  does  not 
convey  any  privilege  to  the  vessel  to  use  free  of  tolls,  or  other  condi- 
tions, canals  constructed  by  a  state,  or  watercourses  partaking  of  the 
character  of  canals  exclusively  within  the  interior  of  a  state,  and  made 
practicable  for  navigation  by  the  funds  of  the  state,  or  by  privileges 
she  may  have  conferred  for  the  accomplishment  of  the  same  end.^' 
Enrolment  and  license  authorize  the  vessel  to  carry  on  the  coasting 
trade  and  fisheries  and  to  traverse  the  waters  of  the  United  States,  for 
the  transportation  of  passengers  or  freight,^*  free  of  hindrance  or  con- 
ditions attempted  to  be  imposed  by  any  stete  in  which  such  waters 
may  lie.**  They  do  not,  however,  entitle  a  vessel  to  navigate  the 
upper  waters  of  a  river  not  navigable  from  the  sea,  contrary  to  an 
exclusive  privilege  of  navigation  lawfully  granted  by  the  state,**  nor 
do  they  confer  immunity  from  the  operation  of  other  valid  laws  of 
the  state,  or  from  forfeiture  thereunder.* 

27.  Effect  of  Sale  or  Alteration  of  Vessel. — ^When  a  registered  ves- 
sel is  sold  to  a  citizen  of  the  United  States,  she  must  be  registered  anew 
by  her  former  name;  and  her  former  certificate  surrendered  and  can- 
celed, else  she  shall  cease  to  be  a  vessel  of  the  United  States.*  Aliena- 

254;  Morgan  v.  Parkham,  16  Wall.  TI.  S.  (L.  ed.)  243;  Oilman  v.  Pbila- 
471,  21  U.  S.  (L.  ed.)  303;  Ayer,  etc.,  delphia,  3  Wall.  713, 18  U.  S.  (L.  ed.) 
Tie  Co.  V.  Kentuciy,  202  U.  S.  409,  96;  Hnns  v.  New  York,  etc.,  Steam- 
26  S,  Ct  679,  50  U.  8.  (L.  ed.)  10&2,  ship  Co.,  182  U.  S.  392,  46  U.  S. 
6  Ann.  Cas.  205;  Steams  v.  Doe,  (L.  ed.)  1146. 

12  Gray  (Mass.)  482,  74  Am.  Dec.  19.  Gibbons  v.  Ogden,  9  Wheat.  1, 
608.  6  U.  S.  (L.  ed.)  23;  Sinnot  v.  Daven- 

14.  Ayer,  etc..  Tie  Co.  v.  Kentncky,  port,  22  How.  227,  16  U.  S.  (L.  ed.) 
202  U.  S.  409,  26  S.  Ct  679,  50  U.  S.  243;  Foster  v.  Davenport,  22  How. 
(L.  ed.)  1082,  6  Ann.  Cas.  205.         244,  16  17.  S.  (L.  ed.)  248.  See  supra, 

16.  Steams  v.  Doe,  12  Gray  (Mass.)  par.  13. 
482,  74  Am.  Dec.  608.  SO.  Veane  V.  Moor,  14  How.  568, 

16.  Thompson  v.  Spraigne,  69  Ga.  14  U.  S.  (L.  ed.)  645,  See  snpra, 
409,  47  Am.  Rep.  760.  par.  16. 

17.  Veazie  t.  Moor,  14  How.  568,     1.  Smith  v.  Maryland,  18  How.  71, 


18.  Gibbons  v.  Ogden,  9  Wheat.  1,  par.  39. 
6  U.  S.  (L.  ed.)  23;  Veaaie  v.  Moor,  2.  Willing  v.  United  States,  4  Dall. 
14  How.  568,  14  U.  S.  (L.  ed)  645;  (Pa.)  374,  30  Fed.  Cas.  No.  17,764, 
Sinnot  v.  Davenport,  22  How.  227,  16  1  U.  S.  (U  ed.)  872,  affirmed  by 


14  U.  S.  (L.  ed.)  545. 


16  TJ.  S.  (L.  ed.)  269.    See  infra. 
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tion  to  a  foreigner  ipso  facto  forfeits  the  vessel's  privilegee  as  an  Ameri- 
can  bottom,'  and  tJbe  master  must  deliver  her  certificate  of  registry  to 
the  collector  of  Uie  district  on  his  first  arrival  from  a  foreign  port 
where  the  transfer  was  made.*  Such  transfer  to  a  foreigner  is  not 
unlawful,  but  merely  causes  the  loss  of  her  registry.'  An  American 
registered  vessel,  in  part  transferred  by  parol  while  at  sea  to  an  Ameri- 
can citizen,  and  resold  to  the  original  owners  on  her  return  into  port, 
before  her  entry,  does  not  by  that  operation  lose  her  privileges  as  an 
American  bottom.'  A  new  registry  is  essential  when  a  registered 
vessel  is  substantially  altered  in  form  or  burden.' 


Regulation  and  iTispection 

28.  In  GeneraL — Congress  has  prescribed  in  considerable  detail  the 
mode  of  construction,  equipment  and  management  of  steam  vessels,* 
and  has  provided  for  the  appointment  of  local  and  supervising  in- 
spectors to  see  that  they  observe  the  law,  whose  favorable  report  and 

certificate  of  inspection  are  essential  to  the  issuance  of  a  license,  regis- 
ter, or  enrolment.'  Similar  statutes  have  been  passed  in  Great 
Britain.^'  The  board  of  supervising  inspectors  are  given  power  to 
make  regulations  as  to  many  of  these  matters  which,  when  affirmed 
by  the  Secretary  of  the  Treasury,  have  the  force  of  law.^*  Vessels  are 
required  to  have  oflicial  log  books,  in  which  prescribed  entries  must 
be  made  and  attested  as  directed.^* 

United  States  v.  WiUings,  4  Cranch  9.  The  Daniel  Ball,  10  Wall.  557, 
48,  2  U.  S.  (L.  ed.)  546;  The  Neptune,  19  U.  S.  (L.  ed.)  909;  Hartranft  v. 
3  Wheat.  601,  4  U.  S.  (L.  ed.)  469.  Da  Pont,  118  U.  S.  223,  6  S.  Gt  1188, 

3.  United  States  v.  WiUingB,  4  30  U.  S.  (L.  ed.)  205;  The  Strathaii^ 
Cranch  48,  2  U.  S.  (L.  ed.)  646.        ly,  124  U.  S.  558,  8  S.  Ct.  609,  31  U. 

4.  The  Margaret,  9  Wheat  421,  6  S,  (L.  ed.)  580;  Glavey  t.  United 
U.  S.  (L.  ed.)  125.  States,  182  U.  S.  696,  21  S.  Gt  891, 

5.  liaeohi  T.  Wright,  23  Pa.  Bt  76,  45  U.  S.  (L.  ed.)  1247;  State  t.  Leech, 
62  Am.  Dee.  316.  119  La.  522,  44  So.  285,  129  A.  S.  R. 

6.  United  States  v.  Willings,  4  336;  Sinunons  v.  KeW  Bedford,  etc., 
Cranch  48,  2  U.  S.  (L.  ed.)  546,  Steamship  Co.,  97  Mass.  361,  93  Am. 
afBrming  Willing  v.  United  States,  4  Dec  99;  Com.  v.  King,  160  Mass.  221. 
Dall.  (Fa.)  374,  30  Fed.  Caa.  No.  17^-  22  N.  E.  905,  5  L.R^.  636;  Swart- 
764,  1  U.  S.  (L  ed.)  872.  hoat  v.  New  Jersey  Steamboat  Co.,  48 

7.  Rev.  St.  §  4170, 9  Fed.  Stat.  Ann.  N.  Y.  209,  8  Am.  Rep.  641;  CairoU 
(2d  ed.)  33.  v.  Staten  lalaud  B.  Co.,  58  N.  Y.  126, 

8.  The  Lottawanna,  21  Wall  658,  77  Am.  Rep.  221;  Allan  v.  State 
22  U.  S.  (L.  ed.)  654;  Sherlock  v.  Steamship  Co.,  132  N.  Y.  91,  30  N. 
Ailing,  93  U.  S.  99,  23  U.  S.  (L.  ed.)  E.  482,  28  A.  S.  R.  556,  15  L.R.A.166. 
819;  aiavey  v.  United  States,  182  U.  10.  Allan  v.  State  Steamahip  Co., 
S.  695,  21  S.  Ct  891,  45  U.  S.  (L.  132  N.  Y.  91,  30  N.  E.  482,  28  A.  S. 
ed.)  1247;  The  La  Bonrgogne,  210  H.  556,  15  LR.A.  166. 

U.  S.  95,  28  S.  Ct  664,  52  U.  S.  (L.  11.  The  La  Bouigogne,  210  U.  S. 
ed.)  973;  Carroll  v.  Staten  Island  R.  96,  28  S.  Ct  664,  52  U.  S.  (L.  ed.) 
Co.,  58  N.  Y.  126,  17  Am.  Rep,  22L  973. 

See  infra,  par.  390  et  seq.  12.  Rev.  St  §g  4290  et  seq.,  4697. 
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29.  Purpose  and  Eifect. — ^The  purpose  of  inspection  laws  ia  to  pro- 
tect lives  and  properly,  not  only  of  persons  on  board  the  particular 
vessel,  but  of  those  on  other  vessels,  wharves  and  on  or  near  navigable 
waters.'*  Keither  the  statutes  nor  the  regulations  adopted  and  the 
certificates  given  thereunder  take  away  or  impair  the  common  law 
or  statutory  rights  of  action  of  persons  injured  by  the  improper  con- 
struction of  the  vessel,'*  or  the  negligence  of  those  in  charge  of  her.'* 

30.  Vessels  Subject  to  Inspection. — ^The  inspection  laws  apply  to 
all  domestic  vessels  propelled  in  whole  or  in  part  by  steam,  navigat- 
ing any  waters  of  the  United  States  which  are  common  highways  of 
commerce,  or  open  to  general  or  competitive  navigation,  excepting 
public  vessels  of  the  United  States,  and  boats  propelled  in  whole  or  in 
part  by  steam  for  navigating  canals."  It  is  immaterial  that  the  boat 
pUes  between  ports  of  the  same  state  only.''  Many  of  tiieir  provisions 
apply  also  to  foreign  vessels  navigating  American  waters  (Rev.  St. 
§  4400)."  The  hull  and  boilers  of  every  ferryboat,  eanalboat,  yacht, 
or  other  small  craft  of  like  character,  propelled  by  steam,  must  be 
inspected  under  the  provisions  of  these  statutes.  Such  other  provi- 
sions of  law  for  the  better  security  of  life  as  may  be  applicable  to  such 
vessels  shall,  by  the  regulations  of  the  board  of  supervising  inspectors, 
also  be  required  to  be  complied  with,  before  a  certificate  of  inspection 
shall  be  granted;  and  no  such  vessel  shall  be  navigated  without  a 
licensed  engineer  and  a  licensed  pilot,  except  that  in  open  steam 
launchee,  <4  ten  tons'  burden  or  under,  one  person,  if  duly  qualified, 
may  serve  in  the  double  ct^adty  of  pilot  and  engineer.  A  small 
boat,  propelled  by  steam,  habitually  carrying  four  persons  and  some- 
times more,  and  capable  of  carrying  twenty-five,  is  subject  to  inspec- 
tion.'* It  baa  been  held  that  the  implication  for  and  use  of  the  cer- 
tificate of  inspection  required  by  the  statute  are  sufficient  to  justify 
the  conclusion  that  the  steamboat  is  subject  to  and  liable  fw  a  viola- 
tion of  its  provisions.** 

13.  United  Btetes  v.  Brig  Nearea,  S.  223.  6  8.  Ct  US8,  30  U.  S.  (L. 
60  U.  S.  94,  15  U.  S.  (L.  ed.  )631;  ed.)  205;  Com.  v.  King,  150  Man. 
Hartranft  v.  Dd  Pont,  118  U.  S.  223,  221,  22  N.  E.  905,  6  L.R.A.  638. 

6  S.  Ct.  1188,  30  U.  S.  (L.  ed)  205;  17.  The  City  of  Salem,  38  Fed.  762, 

Batler  v.  Boston,  etc,  Steamship  Co.,  4  L.R.A.  125. 

130  U.  S.  627,  d  S.  Ct  612,  32  U.  S.  13.  Glavey  v.  United  States,  182 

(L.  ed.)  1017.  U.  S.  596,  21  S.  Ct  891,  46  U.  8. 

Note:  2  L.R.A.  380.  (L.  ed.).  1247;  The  La  Bourgog:ne, 

14.  Burrows  v.  Delta  Transp.  Co.,  210  U.  S.  96,  28  S.  Ct.  664,  52  U.  S. 
106  Mich.  582,  64  N.  W.  601,  29  L.  (L.  ed.)  973. 

R.A.  468.  19.  Hartranft  v.  Da  Pont,  118  U. 

16.    Swarthont    t.    New    Jersey  S.  223,  6  S.  Ct  1188,  30  U.  8.  (L. 

Steamboat  Co.,  48  N.  Y.  200,  8  Am.  ed.)  206. 

Rep.  641.   See  infra,  par.  318.  SO.  Note:  2  L.RJI.  380. 
16.  Hartranft  T.  Da  Pont,  116  U. 
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31.  Motor  Boats. — Special  statutes  have  been  passed  by  Congress 
for  the  regulation  of  "motor  boats,"  which  are  defined  for  the 
purpose.  These  Cfaffe  are  specifically  excepted  from  the  opera- 
tion of  a  requirement  as  to  the  number  of  licensed  deck  officers 
to  be  carried  by  steam  vessels,  but  when  of  more  than  a  certain  num- 
ber of  tons  burden  are  specifically  included  within  the  federal  require- 
ment of  hull  and  boiler  inspection.  The  cabin  of  a  motor  boat  is  not 
to  be  considered  in  determining  whether  its  tonnage  is  sufficient  to 
bring  it  within  the  terms  of  the  statute.  And  it  has  been  held  that  it 
is  not  a  penal  offense  to  operate  a  motor  boat  prior  to  obtaining  a  cer- 
tificate of  inspection.*  Some  states  have  statutes  forbidding  the  use 
in  the  public  waters  of  the  state  of  any  motor  boat  propelled  by  gas, 
naphtha,  or  gasolene  unless  the  engine  "is  provided  with  an  under- 
water exhaust  or  a  muffler."  Giving  the  statute  a  liberal  construction 
to  effectuate  its  obvious  purpose,  it  has  been  held  that  the  statute  is 
violated  by  the  operation  of  a  motor  boat  which  is  equipped  with  a 
muffler  if  the  muffler  is  "cut  out"  and  the  engine  is  permitted  to  ex- 
haust directly  into  the  open  air.* 

32.  Licenses  and  Other  Requirements  as  to  Officers  and  Crew. — 
Federal  statutes  provide,  under  penalty,  for  examining  and  licensing 
masters,  engineers,  mates,  and  pilots,  and  forbid  navigation  of  a  vessel 
by  unlicensed  officers.'  An  indictment  for  violation  of  these  provi- 
sions need  not  charge  that  the  employment  was  with  knowledge  that 
the  employee  had  not  been  licensed  as  the  statute  required.*  All  officers 
of  vesseb  of  the  United  States  who  shall  have  charge  of  a  watch,  in- 
cluding pilots,  must  be  American  citizena,*  except  in  so  far  as  this 
requirement  may  be  suspended  by  order  of  the  President  of  the 
United  States.*  Careful  provisions  are  made  regarding  the  size  and 
qualifications  of  the  crew  of  vessels  departing  from  ports  of  the 
United  States,  with  penalties  for  violations.' 

33.  Right  to  Compensation  as  Inspector.— The  failure  of  a  special 
inspector  of  ste^  vessels  to  give  a  b(md  will  not  preclude  him  from 
recovering  compensation  for  his  services  as  such  officer,  when  he  has 
been  duly  appointed  and  taken  the  oath  of  office.  The  appointment 
of  a  local  inspector  of  the  hulls  of  steam  vessels  by  the  Secretary  of 
the  Treasury  as  a  fecial  inspector  of  foreign  vessels,  under  the  act  of 
Congress  of  August  7,  1882,  which  fixes  the  compensation  of  such 

1.  Note:  Ann.  Gas.  19150  1139.  4.  Note:  2  KR.A.  381. 

2.  State  V.  Huxford,  35  B.  I.  387,  6.  Rev.  St.  g  4131,  6  Fed.  Stat  Ann. 
87  Atl.  171,  Ann.  Cas.  1915C  1136  and  (2d  ed.)  1248. 

note.  6.  Act  Aug.  14. 1914,  di.  266,  %2,6 

3.  Butler  v.  Boston,  etc.,  Steamship  Fed.  Stat  Ann.  (2d  ed.)  1262. 

Co.,  130  U.  S.  527,  9  S.  Ct.  612,  32  U.  7.  Act  Mawh  4,  1916,  cfa.  163,  §  13, 

S.  (L.  ed.)  1017.  9  Fed.  Stat  Aon.  (2d  ed.)  212. 

Notes:  2  L.B.A.  380;  9 1..B.A.(N.S.) 
375, 
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specifd  inspectors  at  $2,000  per  year,  entitles  the  appointee  to  such 
compensation  for  his  services,  though  the  appointment  is  made  mih 
the  distinct  condition  that  he  is  not  to  leceive  any  additional  oom- 

pensation.'* 

34.  Quarantine  and  Health  Regulations. — The  original  definition 
of  the  word  "quarantine,"  in  law,  is  the  term  of  forty  days,  during 
which  persons  coming  from  foreign  porta  with  the  plague  are  not  per- 
mitted to  land  or  come  on  shore.  The  meaning  of  the  word  has  been 
enlarged  and  modified  by  statute,  and  the  restrictions  are  applied  to 
vesaeb  having  on  board  other  contagious  disease.*  State  statutes 
authorize  local  port  authorities  to  require  incoming  vessels  to  perform 
quarantine  when  deemed  essential,  under  such  regulations  eis  they 
may  deem  expedient.'*  Under  quarantine  laws,  a  vessel  registered, 
or  enrolled  and  licensed,  may  be  stopped  before  entermg  her  port  of 
destination,  or  be  afterwards  removed  and  detained  elsewhere,  for  an 
indefinite  period.**  State  quarantine  and  health  laws  must  be  ob- 
served by  federal  officers,  who  are  directed  to  aid  in  their  execution ; 
and  Congress  has  made  special  health  and  quarantine  regulations 
covering  a  number  of  cases.^'  If  a  health  officer,  without  lawful 
authority  or  necessity,  orders  the  fumigation  of  an  incoming  vessel 
and  damages  the  cargo,  he  is  liable,  although  the  master  was  offered 
and  refused  the  opportunity  to  discharge  Uie  cargo  but  at  bis  own 
expense.'*  Health  officers  have  no  authority,  by  virtue  of  their  power 
to  cause  a  vessel  to  perform  quarantine,  to  take  the  vessel  into  their 
own  possession,  to  the  exclusion  of  the  owner  or  those  whom  he  has 
put  in  charge;  and  if  such  officers  unlawfully  take  her  into  their  ex- 
clusive control,  the  municipal  corporation  for  whom  they  act  is  not 
liable,  in  the  absence  of  ratification,  for  damage  caused  the  vessel  by 
their  negUgence  or  that  of  their  agents.'* 


Tascet  and  Dutiea 

35.  In  General. — The  subject  of  the  taxation  of  vessels  as  articles 
of  property  and  in  the  aspect  of  the  effect  of  such  taxation  as  a  regu- 
lation of  commerce  is  treated  in  another  place."  It  remains  to  con- 
sider here  tonnage  taxes  and  the  duties  imposed  on  certain  foreign 
built  craft  when  brought  into  the  United  States.'* 


8.  Glavey  t.  United  States,  182  U.  Stat.  Ann.  (2d  ed.)  542;  Aet  Feb.  15, 
S.  595,  21  S.  Gt  891,  46  U.  S.  (L.  ed.)  1893,  ch.  lU,  3  Fed.  Stat  Ann.  (2d 
1247.  ed.)  548. 

9.  Mitchell  v.  Rockland,  41  Me.  363,  13.  Beers  v.  Board  of  Health,  36 
66  Am.  Dec.  252.  La.  Ann.  1132,  48  Am.  Rep.  256. 

10.  Mitchell  t.  Rockland,  41  Me.  14.  Mitchell  v.  Rockland,  41  He. 
363,  66  Am.  Dec.  252.  363,  66  Am.  Dec  252. 

11.  Oilman  v.  Philadelphia,  3  Wall  16.  See  Couusroe,  toL  5,  pp.  791, 
713,  18  U.  S.  (L.  ed.)  96.  798;  Taxatiok. 

12.  Ser.  St.  §  4792  et  seq.,  3  Fed.     16.  See  infra,  par.  36-38. 
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36.  Federal  Taxes  on  Foreign  Built  Yachts. — A  foreign  built  pleas- 
ure vessel  purchased  abrottd  by  an  American  citizen  is  not  subject  to 
import  duty  under  the  act  of  October  X,  1890,  when  brought  into  the 
United  States,  as  she  is  neither  an  "article"  nor  a  "numufacture."'^ 
But  the  Tariff  Act  of  Angust  5,  1909,  imposed  on  the  use  of  every 
foreign  built  yacht,  pleasure  boat,  or  vessel,  not  used  or  intended  to 
be  used  for  trade,  now  or  hereafter  owned  or  chartered  for  more  than 
six  months  by  any  citizen  or  citizens  of  the  United  States,  a  sum 
equivalent  to  a  tonnage  tax  of  seven  dollars  per  gross  ton.  The  owner 
is  given  the  option  of  paying  a  duty  of  35  per  cent  ad  valorem  in 
lieu  thereof.  This  is  an  excise  tax,  the  test  of  liability  for  which  is 
actual  use  for  any  time  during  the  taxing  year,  as  distinguished  from 
potential  use  involved  in  ownership.  The  six  months  clause  in  the 
act  applies  only  to  charterers,  not  to  owners.  This  tax  for  the  first 
annual  period  became  due  on  the  first  day  of  September  following  the 
passage  of  the  act.  The  retroactive  effect  thus  given  the  act  does 
not  render  it  unconstitutional,  nor  does  the  fact  that  a  like  tax  is  not 
imposed  on  the  use  of  domestic  yachte  under  similar  circumstances.'* 
Nonuse  of  the  yacht  during  the  witire  taxing  year  reUeves  the  owner 
from  liability  for  the  tax,*'  as  does  the  fact  that  the  owner  has  had 
his  permanent  domicil  in  a  foreign  country  during  the  entire  tax 
year.***  But  where  the  owner  is  a  resident,  the  tax  is  due  notwith- 
standing the  fact  that  the  yacht  was  used  during  the  whole  taxing 
period  wholly  outside  the  territorial  limits  of  the  United  States, 
and  as  so  construed  the  statute  is  not  repugnant  to  the  constitution.* 
The  tax  may  be  recovered  by  an  action  in  personam  against  the  owner. 
The  possible  invalidity  of  the  optional  alternative  of  the  35  per  cent 
ad  valorem  duty  will  not  be  considered  in  an  action  for  the  recovery 
of  the  annual  tonnage  tax,  since  the  provisions  are  separable.  Even 
if  the  enforcement  of  the  tonnage  tax  is  destructive  of  righte  vested 
in  the  owner  by  treaty,  he  is  not  thereby  deprived  of  his  property 
without  due  process  of  law.* 

37.  Tonnage  Duties  and  Light  Honey. — ^A  tonnage  tax  is  one  im- 
posed on  vessels  as  such,  usually  at  a  specified  rate  per  ton  of  capacity 

17.  The  Conqueror,  166  U.  S.  110,  S.  290,  34  S.  Ct  427,  58  U.  S.  (L.  ed.) 
17  S.  Ct  610,  41  U.  S.  (U  ed.)  609. 

937.  20.  United  States  v.  Goelet,  232  U. 

18.  Billings  V.  United  States,  232  U.  S.  293,  34  S.  Ct.  431,  58  U,  S.  (L.  ed.) 
S.  261,  34  S.  Ct.  421,  58  U.  S.  (L.  ed.)  610;  United  States  v.  Bennett,  232  U. 
596;  United  States  v.  BilUngs,  232  U.  S.  299,  34  S.  Ct  433,  58  U.  S.  (L.  ed.) 
S.  289,  34  S.  Ct.  428,  58  U.  S.  (L.  ed.)  612. 

008;  United  States  v.  Bennett,  232  U.  1.  United  States  v.  Bennett,  232  U. 

S.  299,  34  S.  Ct.  433,  58  U.  S.  (L.  ed.)  S.  299,  34  S.  Ct.  433,  58  U.  S.  (U  ed.) 

612;  Rainey  v.  United  States,  232  U.  612. 

S.  310,  34  S.  Ct.  429,  58  U.  S.  (L.  ed.)  2.  Rainey  v.  United  States,  232  U. 

617.  S.  310,  34  8.  Gt  429,  68  U.  S.  (L.  ed.) 

19.  Pierce  v.  United  States,  232  U.  617. 
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or  weight  of  registefed  tonnage,  oompated  aoeofding  to  presoiibed 
rules  of  admeaauremeni'  Oongreae  has  nndi^nted  Mith<vity  to  im- 
pose such  duties,  and  has  in  fact  imposed  them  to  a  greater  or  lees 
extent  ever  since  tiie  federal  government  was  organized,*  not  only  for 
revenue,'  but  also  by  way  of  discriminatory  duties  on  vessds  of  cer- 
tain nations  in  retaliation  for  restrictions  imposed  by  tibose  nations 
on  navigation  by  American  ships.*  Tonnage  duties  are  now  imposed 
on  vessels  entered  in  the  United  States  from  any  foreign  port  or  place, 
with  a  few  exceptions.'  Congress  has  laid  en  additional  duty  of  fifty 
cents  a  ton,  celled  'iight  money,"  upon  all  vessels  not  of  the  United 
States  which  enter  the  ports  of  this  country,  levied  in  the  same  man- 
ner as  tonnage.^  Tonnage  duties  and  light  money  are  generally  ex- 
acted when  the  vessel  enters  port,  and  are  generally  collected  in  the 
usual  way,  without  penalty  of  forfeiture  of  the  vessel  for  nonpay- 
ment' Vessels  arriving  in  distress  may  be  unloaded  free  of  duty 
when  there  is  a  necessity  for  it,  and  when  the  goods  are  reladeu,  the 
ship  may  nroceed  "to  the  place  of  her  destination,"  free  of  any  other 
charge  ^an  what  relates  to  the  storage  of  the  goods.  Where  a  ship, 
forced  by  stress  of  weather  to  make  port  and  entered  at  the  custom 
house  as  a  vessel  in  distress,  is  sul^equently  condemned  after  regular 
survey  and  sold,  the  purchaser  who  repairs  her  is  not  liable  for  ton- 
nage duty  or  light  money.  A  collector  who  levies  a  tonnage  duty  or 
light  money  illegally,  which  is  paid  under  compulsion,  is  liable  to 
refund  &e  amount,  notwithstanding  he  had  paid  over  the  money  to 
the  government,  and  no  notice  was  given  him  not  to  pay  over  the 
money  so  collected." 

38.  Limitation  on  Power  of  States  to  Impose  Tonnage  Taxes. — 
The  constitution  of  the  United  States  (art.  1,  §  10,  cl.  2)  expressly 
provides  that  "no  state  shall,  without  the  consent  of  Congress,  levy 
any  duty  of  tonnage."  Such  tax  may  therefore  be  imposed  by  a  state 
if  Congress  permits,  but  not  otherwise.^^  The  prohibition  extends  to 

3.  Southern  Steamship  Go.  v.  Port-  8.  The  Conqueror,  166  U.  S.  110,  17 
vardens,  6  WaU.  31,  18  U.  8.  (U  S.  Ct.  610,  41  U.  S.  (L.  ed.)  937;  Bip- 
ed.) 749;  State  Tonnage  Tax  Cases,  ley  v.  Qelston,  9  Johna  <N.  T.)  201, 
12  Wall.  204^  20  U.  S.  (L.  ed.)  370.  6  Am.  Dee.  271. 

Note:  27  A.  S.  B.  567.  9.  The  ApoUon,  9  Wheat.  362,  6  U. 

4.  State  Tonnage  Tax  Cases,  12  S.  (L.  ed.)  Ill;  State  Tonnage  Tax 
Wall.  204^  20  U.  S.  (I*,  ed.)  370.       CasBB,  12  Wall  204,  20  U.  S.  (L.  ed.) 

6.  New   Jfiosey   Steamboat  Co.  v.  370;   Ripley        Oelston,  9  Johns. 
Pleasanton,  18  Wall.  478,  21  U.  S.  (N.  T.)  201,  6  Am.  Dee.  271. 
(L.  ed.)  769:  The  Conqueror,  166  U.     10.  Bipley  v.   Gelston,   9  Johns. 
S.  110, 17  S.  Ct.  610, 41  U.  8.  (L.  ed.)  (N.  T.)  201,  6  Am.  Dec  271  and  note. 
937.  11.  Gibbons  v.  Ogden,  9  Wheat.  1,  6 

6.  The  ApoUon,  9  Wheat.  362,  6  U.  XI.  S.  (L.  ed.)  23;  State  Tonnage  Tax 


7.  Rev.  St  §  4219  et  seq.,  9  Fed.  370:  Peete  v.  Mo^an,  19  W^^- 


S.  (L.  ed.)  m. 


St  Ann.  (2d.  ed.)  633. 
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all  shipe  and  vesselfl  entitled  to  the  privilegee  of  ships  and  vessels  em- 
ployed in  the  coasting  trade,  whether  employed  in  commercial  inter- 
course between  ports  In  different  states,  or  between  different  ports  in 
the  same  state ;  and  it  is  directly  infringed  by  a  state  act  whidi  levied 
a  tax  on  all  steamboats,  vessels,  and  otiher  water  craft,  plying  in  the 
navigable  waters  of  the  state,  at  the  rate  of  one  dollar  per  ton  of  the 
r^pistered  tonnage  thereof.^*  It  is  equally  clear,  that  not  only  a  tax 
prorated  according  to  tonnage,  but  any  tax  or  duty  levied  by  a  state 
directly  on  ships  and  vessels  as  instruments  of  commerce  and  naviga- 
tion, is  within  the  prohibition,  and  it  makes  no  difference  whether  the 
ships  or  v^els  taxed  belong  to  the  citizens  of  the  state  which  levies 
the  tax  or  to  the  citizens  of  another  state.  Hence,  a  statute  of  a  state 
is  void  that  enacts  that  the  wardens  of  a  port  were  entitled  to  demand 
and  receive,  in  addition  to  other  fees,  the  sum  of  $5  for  every  vessel 
arriving  at  the  port,  whether  called  on  to  perform  any  service  or  not.** 
On  the  other  hand,  charges  imposed  by  a  city  or  state  for  the  use  of 
improved  landings  or  wharves  owned  by  it  are  charges  for  services 
rendered  and  are  not  invalid  as  regulations  of  commerce  or  tonnage 
taxes,  though  measured  By  the  tonnage  of  the  vessels  served.**  But 
if  the  charge  attempted  to  be  imposed  as  wharfage  or  otiierwise  is  one 
which,  by  the  terms  of  the  statute  or  ordinance  imposing  it,  may 
become  due  from  the  vessel,  without  any  servioes  being  rendered  to 
it,  and  from  the  mere  fact  tiiat  it  has  arrived  in  a  port  of  the  state, 
it  is  a  charge  on  tonnage,  and  therefore  not  collectable.**  An  ordi- 
nance or  statute  imposing  wharfage  cannot  be  sustained  which  dis- 
oriminates  between  vessels  laden  with  the  products  of  different  states.** 

Seizuaree,  Forfeituret,  and  PenedHes 

39.  In  General. — The  statutes  of  the  United  States  contain  many 
proviaioDS  imposing  penalties  or  forfeitures  for  violations  of  the  laws 

et  Co.  V.  Aiken,  121  U.  S.  444,  7  S.  569,  26  U.  S.  (L.  ed.)  1169:  Head 

Ct.  907,  30  U.  S.  (L.  ed.)  976.  Money  Cases,  112  U.  S.  580,  6  8.  Ct. 

Note:  27  A.  S.  R.  657.  247,  28  U.  S.  (L.  ed.)  798;  Onaehita 

11  State  Tonnage  Tax  Case*,  12  Packet  Co.  v.  Aiken,  121  tJ.  8.  444,  7 

WalL  204,  20  U.  S.  (L.  ed.)  870.  S.  Ct  907,  30  U.  S.  <L.  ed.)  976; 

13.  Southern  Steamship  Co.  v.  Worsley  t.  Second  Hnnicipality,  9 
Portwardens,  6  WalL  31,  18  V.  8.  Rob.  (La.)  324,  41  Am.  Dec.  333. 

(L.  ed.)   749;  State  Tonnage  Tax     Note:  27  A  S.  E.  655  et  aeq. 
Cases,  12  Wall.  204,  20  U.  S.  (L.  ed.)     16.  Cannon  v.  New  Orleans,  20 
37CL  WaU.  681,  22  U.  8.  (h.  ed.)  417;  In- 

Kote:  27  A.  S.  R.  556,  557.  man  Steamship  Ca  t.  Tinker,  94  U.  8. 

14.  Keokuk  Northern  Line  Packet  238,  24  U.  S.  (L.  ed.)  118. 
Co.  v.  Keokuk,  95  U.  S.  80,  24  U.  8.     Note:  27  A  S.  R.  656,  557. 

(L.  ed.)   377;  Northwestern  Union  16.  Ghiy  v.  Baltimoie,  100  U.  S.  434, 

Packet  Co.  V.  St.  Louis,  100  U.  S.  26  U.  8.  (L.  ed.)  743. 

25  U.  S.  (h.  ed.)  688;  Cincinnati,  etc..  Note:  27  A  8.  R.  566. 
Packet  Co.  v.  Catlettsbnrg,  106  U.  3. 
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governing  shipping  and  navigation.  These  include  infractions  of  the 
statutes  governing  the  regigtiy,  enrolment,  and  lieense  of  vesselSf^^ 
inspection  laws,  r^iulations  concerning  the  carriage  of  passengers,'* 
and  miscellaneous  offenses,  such  as  making  use  of  the  vessel  for  pira<^ 
or  smuggling,  the  killing  of  fur  seals,'*  or  the  carrying  on  of  the  slave 
trade.**  Penalties  are  also  imposed  for  violation  of  tiie  revenue  laws. 
Thus,  where  a  vessel,  after  arrival  in  a  port  of  the  United  States  from 
a  foreign  port,  departs  before  report  and  entry  with  the  collector  of 
the  customs,  the  captain  is  penalized,  and  the  vessel  may  be  arrested 
and  brought  back.'  It  is  also  within  the  legislative  power  of  a  state 
to  interrupt  the  voyage  and  inflict  the  forfeiture  of  a  vessel  duly  en- 
rolled and  licensed  under  the  laws  of  the  United  States,  for  violation 
of  a  valid  state  law,  such  as  a  law  forbidding  the  catching  of  oysters 
with  a  dredge  or  drag.* 

40.  False  Registry. — The  registry  statutes  provide  that  if  any  cer- 
tificate of  registry  or  record  is  fraudulently,  or  knowingly,  used  for 
any  ship  or  vessel  not  then  actually  entitled  to  the  benefit  thereof, 
according  to  the  true  intent  of  tiie  act,  such  ship  or  vessel  shall  be  for- 
feited to  the  United  States,  with  her  tackle,  apparel,  and  furniture  * 
The  provisions  of  this  section  apply  as  well  to  vessels  which  have  not 
been  previously  registered  as  to  those  to  which  registers  have  been 
previously  granted.*  The  statute  also  provides  that  if  a  false  oath  be 
taken  in  order  to  procure  a  register  for  a  vessel,  the  vessel  or  her  value 
shall  be  forfeited  to  the  Unit^  States.*  The  procuring  of  an  Ameri- 
can register  for  a  vessel  by  a  false  oath  by  one  joint  owner  that  both 
owners  are  residents  of  this  country,  when  in  fact  the  other  joint 
owner  is  domiciled  in  England,  is  a  cause  of  forfeiture  under  this 
provision .«  The  act  gives  the  United  States  an  election  to  proceed 
against  the  vessel  as  forfeited  or  against  the  person  who  took  the  false 
oath,  for  her  value.  But  until  that  election  is  made,  the  property  of 
the  vessel  does  not  vest  in  the  United  States.'  There  is  also  a  penalty 
for  failure  to  deliver  up  and  surrender  the  certificate  of  registry  of  a 

17.  See  infra,  par.  40  et  seq.  U.  S.  (L.  ed.)  469j  The  Lmninary,  8 

18.  Note:  2  L.R.A.  381.  Wheat.  407,  5  U.  S.  (L.  ed.)  647;  The 

19.  United  States  v.  The  Adhd,  2  Margaret,  9  Wheat.  421,  8  U.  S. 
How.  210,  11  U.  S.  (L.  ed.)  239.  (L-  ed.)  125. 

Note:  L.R.Aa916E  346  et  seq.  4.  The  Neptune,  3  Wheat.  601,  4  U. 

20.  The  St  Jago  De  Cuba,  9  Wheat  B.  (L.  ed.)  460;  The  Mohawk,  3  WaU. 
409,  6  TJ.  S.  (L.  ed.)  122.  566,  18  U.  S.  (L.  ed.)  67. 

1.  The  Apollon,  9  Wheat.  363,  6  U.  6-  United    States  v.    Grundy,  3 

S.  (L.  ed.)  Ul.  Craneh  337,  2  U.  S.  (L.  ed.)  459. 

S.  Smith  V.  Maryland,  18  How.  71,  6.  The  Venus,  8  Craneh  253,  3  U.  S. 

16  U.  S.  (L.  ed.)  269.  (L.  ed.)  553. 

Note:  L.R.A.1016E  347,  348.  7.  United    States  v.    Orundy,  3 

3.  The  Neptuue,  3  Wheat  601,  4  Craneh  337,  2  U.  S.  (L.  ed.)  469. 
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vessel  no  longer  entitled  to  the  privileges  of  a  vessel  of  the  United 
States.* 

41.  Transfer  of  Registered  Vessel  to  Allen.— Where  a  registered 

veaael  is  sold  or  transferred,  in  whole  or  in  part,  to  an  alien,  she  shall 
be  forfeited  unless  the  transfer  is  made  known  in  the  manner  pre- 
scribed. The  statute  does  not  require  a  beneficial  or  bona  fide  sale; 
but  ft  transmutation  of  ownership,  "by  way  of  trust,  confidence,  or 
otherwise,"  ia  sufficient.  Hence  a  transfer  of  a  registered  vessel  of  the 
United  States,  to  a  foreign  subject,  in  a  foreign  port,  for  the  purpose 
of  evading  the  revenue  laws  of  the  foreign  country,  with  an  under- 
standing that  she  is  to  be  afterwards  reconveyed  to  the  former  owner, 
works  a  forfeiture.*  So  a  vessel  may  be  forfeited  for  sailing  under  her 
American  register  after  having  been  secretly  sold  to  a  foreigner;" 
and  the  same  is  true  where  she  is  transferred  at  a  foreign  port  to  an 
alien  and  uses  her  American  certificate  of  registry  on  her  return  voy- 
age to  the  United  States.** 

42.  Omission  to  Deposit  Register  at  Foreign  Fort. — The  registry 
net  imposes  a  penalty  on  the  master  of  a  ship  belonging  to  citizens  of 
the  United  States  for  his  refusal  or  neglect,  on  his  arrival  at  a  foreign 
port,  to  deposit  his  papers  with  the  consul,  commercial  agent,  or  vice 
comnierci^  agent  at  such  port'*  Arrival  in  this  connection  means 
an  arrival  for  purposes  of  business,  requiring  an  entry  and  clearance 
and  stay  at  the  port  so  long  as  to  require  some  pf  the  acts  connected 
with  the  business ;  and  not  merely  touching  at  a  port  for  advices  or  to 
ascwtain  the  state  of  the  market,  or  being  driven  in  by  an  adverse 
wind  and  sailing  again  as  soon  as  it  changes.'* 

43.  False  Enrolment  and  License. — The  acts  of  Congress  impose 
no  penalty  for  the  false  enrolment  of  a  vessel  for  the  coasting  trade, 
except  in  the  case  of  enrolment  under  the  statute  in  reference  to  ves- 
sels engaged  in  navigating  waters  on  the  northern,  northeastern,  and 
northwestern  frontiers  of  the  United  States,  which  makes  the  enrol- 
ment of  the  vessel  equivalent  to  both  register  and  enrolment,  and'  sub- 
jects the  vessel  to  all  the  rules,  regulations,  and  penaltieB  relating  to 
registered  vessels.'*  It  is  elsewhere  provided  that  if  any  unlicensed  ves- 
sel shall  be  employed  in  any  other  trade  than  that  for  which  she  is 
licensed,  such  vessel,  with  her  tackle,  apparel,  and  fumituie,  and  the 

8.  United   States   v.   Willings,  4  XT.  S.  (U  ed.)  647. 

Cranch  48,  2  U.  S.  {L.  ed.)  546;  WiD-  11.  The  Margaret,  »  Wheat.  421,  6 

ing  V.  United  States,  4  Dall.  (Pa.)  U.  S.  (L.  ed.)  125. 

374,  30  Fed.  Caa.  No.  17,764.  1  U.  S.  12.  Harriflon  v.  Vooe,  9  How.  372, 

(L.  ed.)  872.  13  U.  S.  (L.  ed.)179. 

9.  The  Margaret,  9  Wheat.  421,  6  U.  IS.  Etamaon  v.  Voaa,  9  How.  872, 
S.  (L.  ed.)  125;  The  Venus,  8  Cranch  13  U.  S.  (L.  ed.)  179. 

253,  3  U.  S.  (L.  ed.)  553.  14.  The  Mohawk,  3  Wall.  666,  18 

10.  The  Luminary,  8  Wheat.  407,  6  U.  S.  (L.  ed.)  67. 
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cargo  fouad  on  board  her,  shall  be  forfeited.'*  A  Ucenaed  fishing 
vessel  is  liable  to  forfeitiue  under  this  section  for  sailing  laden  wiih 

goods  with  intent  to  carry  them  to  another  place,  without  a  license 
therefor,  although  the  goods  are  wholly  of  domestio  growth  and  manu- 
facture and  not  liable  to  any  duty.  But  such  cargo  is  not  liable  to  for- 
feiture unless  it  belongs  to  the  master,  owner,  or  a  mariner  of  the 
vessel.^*  A  similar  penalty  is  imposed  upon  an  enrolled  and  licensed 
vessel  which  proceeds  on  a  foreign  voyage  without  first  giving  up 
her  enrolment  and  license  and  being  duly  registered.^' 

44.  Forfeitures  under  Embargo  and  IToninterconrse  Acts.^ — Con- 
gress has  the  unquestioned  power  to  impose  embargoes,  not  merely  as 
a  war  measure,  but  in  time  of  peace  as  a  regulation  of  commerce.'* 
Such  acts  have  generally  declared  the  forfeiture  of  any  -rossel  and 
cargo  that  proceed  to  a  foreign  pwt  in  violation  of  their  providons.'* 
Where  a  departure  from  port  without  clearance  ia  necessary  to  con- 
summate the  offense,  a  vessel  is  not  liable  to  seizure  within  the  port 
altliough  she  has  left  her  wharf  and  proceeded  a  mile  and  a  half  there- 
from with  intent  to  go  to  sea."*  And  if  she  is  driven  by  stress  of 
weather  into  a  forbidden  port,  and  the  cargo  there  detained  by  the 
government  of  the  place,  this  u  such  a  casualty  as  comes  within  the 
exception  of  "dangers  of  the  seas"  in  the  condition  of  an  embargo 
bond.'  Vessels  and  cargoes  have  also  been  forfeited  for  violation  of 
a  statute  providing  that  goods  shall  be  imported  into  the  United  States 
only  in  vessels  of  the  United  States,  or  of  the  country  in  which  the 
goods  are  produced.' 

45.  Jurisdiction  of  Seizures  for  Forfeiture. — Gases  of  seizures  for 
forfeiture  made  under  the  laws  of  impost,  navigation,  and  trade  on 
the  public  navigable  waters  of  the  United  States  are  civil  causes  of 
admiralty  and  maritime  jurisdiction  within  the  exclusive  jurisdiction 
of  the  federal  district  courts  when  the  proceeding  is  in  rem,*  though 
the  suitor  is  saved  the  usual  right  of  a  common  law  remedy  where 
the  common  law  ia  competent  to  give  it*  Vessels  may  be  sdzed  or 

15.  The   Sloop  Active  v.   United     20.  The  Active  v.  United  States,  7 
States,  7  Cranoh  100,  3  U.  S.  (L.  ed.)  Craneh  100,  3  U.  S.  (L.  ed.)  282. 
282.  1.  United  States  v.  Hall,  6  Crandi 

Note:  LE.A.m6E  347.  171,  3  U.  S.  (L.  ed.)  189. 

16.  The  Sloop  Active  v.  United  2.  The  Aeolus,  3  Wheat.  302,  4  U. 
States,  7  Craneh  100,  3  U.  S.  (L.  ed.)  S.  (L.  ed.)  418;  Muhot  v.  United 
282.  States,  17  Wall.  682,  21     S.  (L.  ed.) 

17.  Keene   v.   United    States,    5  682. 

Craneh  304,  3  U.  S.  (L.  ed.)  108.  3.  Keene  v.  United  States,  5  Craneh 

18.  Gibbons  V.  Ogden,  9  Wheat.  1,  6  304,  3  U.  S.  (L.  ed.)  108;  The  Mar- 
U.  S.  (L.  ed.)  23.     "  garet,  9  Wheat.  421,  6  U.  S.  (L.  ed.) 

19.  The  John  G.  Stevens,  170  U.  S.  125;  The  Pahnyra,  12  Wheat.  1,  6  U. 


113,  18  S.  Ct  544,  42  U.  S.  (L.  ed.) 
969. 

Note:  L.R.A.igi6£  347. 


8.  (L.  ed.)  531. 

4.  United  States  v.  Ames,  99  U.  B. 
36,  25  U.  S.  (L.  ed.)  296. 
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arrested  only  in  United  States  tenittmal  waters  or  on  the  high  seas, 
not  in  waters  under  the  exclusive  or  ooncuirent  jurisdiction  of  another 
country.*  Trial  may  be  had  in  the  judicial  district  in  which  the 
seizure  was  made,  without  regard  to  the  district  where  the  forfeiture 
acccrued.* 

46.  Actions  and  Liens  for  Penalties. — Penalties  may  be  recovered 
by  actions  in  personam  against  the  guilty  person,  or  the  owners  of  an 
offending  vessel.  Such  action  for  informers'  penalties  need  not  be 
prosecuted  in  the  name  of  the  United  States,  nor  is  the  government  a 
necessaiy  party.'  Most  penalties  constitute  liens  on  the  offending  ves- 
sels for  which  proceedings  in  rem  may  be  maintained  and  the  vessel 
libeled  in  any  district  court  of  the  United  States  where  such  vessel 
bhall  arrive.'  The  lien  is  not  divested  by  a  sale  of  the  vessel  to  a 
bona  fide  purchaser,  nor  by  a  judgment  against  the  master  or  owner 
personally;  and  on  the  other  hand,  such  judgment  is  not  conclusive 
on  the  vendee  in  a  subsequent  suit  in  rem  a^nst  the  vessel.*  Gen- 
erally, however,  the  lien  is  limited  to  the  amount  adjudged  as  the 
penalty  by  way  of  fine  against  the  master ;  and  payment  on  the  part 
of  either  master  or  vessel  is  satisfaction  of  the  whole.*^ 

47.  Pleading  and  Defenses, — ^In  seizures  and  forfeitures  in  admi- 
ralty, the  vessel  is  primarily  regarded  as  the  offender,  and  hence  the 
proceedings  are  .instituted  against  her,  and  not  against  her  owners; 
and  although  in  many  cases  there  is  a  personal  penalty  on  the  owners 
as  well,  yet  the  two  proceedings  as  a  rule  are  independent  of  each 
other.**  An  information  of  seizure,  being  a  civil  proceeding  in  rem, 
is  not  required  to  measure  up  to  the  strict  rules  of  the  common  law  as 
to  criminal  prosecutions.**  It  certfdnly  need  not  be  more  technical  in 
its  language,  nor  specific  in  its  description  of  the  offense,  tiian  an 
indictment**  If,  therefore,  a  libel  for  either  forfeiture  or  penalty 
sets  forth  the  offense  in  the  words  of  the  statute  which  creates  it,  with 
sufficient  certainty  as  to  the  time  and  place  of  its  oommiasion,  it  is  all 
that  is  necessary  to  put  the  claimant  on  his  defense.  Other  pcLrticulars 
are  matters  of  evidence  that  need  not  be  averred.**  The  Ubel  to  re- 
ft. The  ApoUon,  9  Wheat.  362,  6  U.     11.  The  Pabuyra,  12^  Wheat  1,  6  U. 

S.  (L.  ed.)  lU.  S.  (L.  ed.)  S31;  Unitea  States  v.  Th« 

«.  Keene    United  States,  6  Gzaiuh  Adhet,  2  How.  210,  II  U.  S.  (L.  ed.) 


8.  The  Laura,  114  U.  8.  411,  6  S.  Stem,  170  U.  &  113, 18  S.  Ct.  943, 
Ct  881,  29  U.  8.  (L.  ed.)  147;  The  42  U.  8.  (L  ed.)  969. 
Stiaithairly,  124  U.  6.  558,  8  S.  Ct     Note:  LJtA.1916E  346  et  seq. 


10.  The  Straithairiy,  124  U.  S.  668,  rea,  19  How.  92, 15  U.  8.  (L  ed.)  631. 
8  S.  Ct  609,  31  n.  S.  (L.  ed.)  580.         14.  The  Palmyra,  J2  Wheat  1,  6  U. 
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304,  3  U.  8.  (L  ed.)  108. 
7.  Note:  2  L.B.A.  381,  382. 


239;  Smith  Maryland,  IB  How.  71, 
16  U.  8.  (L.  ed.)  269;  The  John  G. 


609,  31  U.  8.  (L.  ed.)  580. 
Note:  2LRjL  881,382. 
9.  Note:  2  LB.A.  381,  382. 


12.  The  Pahayia,  13  Wheat.  1,  6  U. 
S.  (L.  ed.)  631. 
IS.  United  States  v.  The  Brig  Nen- 
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cover  the  statutory  penalty  for  carrying  too  many  passengers  need  not 
allege  that  the  libelant  was  a  passenger,  or  tiiat  he  was  an  informer, 
or  that  he  sued  as  such;  nor  need  it  set  out  the  names  of  the  pas- 
sengers taken  on  board.**  And  a  proviso  by  way  of  exception  in  the 
statute  need  not  be  noticed  in  the  libel  to  enforce  a  forfeiture,  mnce 
it  is  matter  of  defense  to  be  set  up  by  the  claimant.*'  It  is  generally 
no  defense  that  the  offense  for  which  the  forfeiture  attaches  was  com- 
mitted without  the  knowledge  or  assent  of  innocent  owners  or  mort- 
gagees.*' 

48.  CSalm  and  Stipulation.— Whenever  a  seizure  takes  place,  it  is 

the  right  of  the  owner  to  appear  and  file  his  claim,  if  he  complies  with 
the  preliminary  order  of  the  court  as  to  costs;  but  the  claim  is  ofteo 
made  by  the  master  of  the  vessel  or  the  managing  owner,  and  it  may 
be  made  by  an  agent  or  the  consignee,  and  in  the  case  of  a  foreign 
ship  it  may  he  filed  by  the  consul  of  the  nation  to  which  the  ship  be- 
longs. The  vessel  may  be  released  and  returned  to  the  claimant  on 
his  entering  into  a  stipulation  or  bond  in  the  amount  prescribed  by 
the  court.  In  such  case  the  bond  becomes  the  substitute  for  the  vessel, 
and  in  case  of  condemnation  the  remedy  is  transferred  to  the  bond, 
after  which  the  property  cannot  be  recalled,  especially  when  the  libd- 
ants  have  proceeded  to  final  judgment  against  the  principal  and  sure- 
ties on  the  bond,  even  though  these  be  insolvent.** 

49.  Evidence. — Proceedings  to  enforce  a  forfeiture  of  a  vessel  are 
highly  penal,  and  the  penalty  should  not  be  inflicted  unless  the  infrac- 
tion of  the  law  is  established  beyond  a  reasonable  doubt.**  But  where 
the  onus  probandi  is  thrown  on  the  claimant  by  a  prima  facie  case 
made  out  on  the  part  of  the  prosecutor,  and  ttie  claimant  fails  to 
explain  the  difficulties  of  the  case  by  the  production  of  papera  and 
other  evidence  which  must  be  in  his  possession,  or  under  his  control, 
condemnation  follows  from  the  defects  of  testimony  on  the  part  of 
the  claimant.*' 

50.  Effect  of  Decree  of  Forfeiture.— A  decree  of  forfeiture,  being 
in  rem  against  the  Vessel  as  the  real  offender,  generally  affects  the 
interests  of  owners  or  mortgagees,*  and  so  a  forfeiture  under  the  non- 
intercourse  act  of  June  28,  1809,  was  held  to  overreach  a  bona  fide 

S.  (L.  ed.)  531;  United  States  v.  The  15  V.  S.  (L.  ed.)  269;  The  John  0. 

Brig  Neurea,  19  How.  92,  15  U.  8.  Stevens,  170  U.  S.  113,  42  U.  S. 

(L.  ed.)  531.  (L.  ed.)  969. 

Note:  2  L.R.A.  382.  Note:  L.R.A.1916E  346  et  B6q. 

16.  Notes:  2  L.R.A.   381-382  ;   4  18.  ITnited  States  v.  Ames,  99  U.  B. 

L.R.A.  125.  35,  25  U.  S.  (L.  ed.)  295. 

16.  The  Margaret,  9  Wheat.  421,  6  19.  United  States  v.  The  Burdett,  9 
U.  S.  (L.  ed.)  125.  Pet.  682,  9  U.  S.  (L.  ed.)  273. 

17.  The  Palmyra,  12  Wheat.  1,  6  U.  20.  The  Lominary,  8  Wheat  407,  6 
S.  (U  ad.)  531;  United  States  v.  The  U.  S.  (L.  ed.)  647. 

Adhel,  2  How.  210,  11  U.  S.  (L.  ed.)     1.  See  supza,  par.  47. 
239:  Smith  v.  Maryland,  18  How.  71, 
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sale  to  a  purchaser  for  a  valuable  consideration  without  notice  of  the 
offense.*  But  the  tnuasfer  by  one  part  owner  of  his  share  to  a  foreign- 
er without  the  knowledge  of  the  other  part  owner  will  not  work  a 
forfeiture  6f  the  latter's  share  in  the  vessel.*  In  the  innocence  of 
the  claimants,  the  liens  of  bottomry,  seamen,  and  materialmen  are 
generally  not  overreached  or  displaced,  in  ordinary  cases,  by  acta 
involving*  forfeiture  or  penalties,  whether  these  occur  previously  to 
the  attaching  of  the  lien,*  or  subsequently.*  The  forfeiture  attaches 
to  the  thing  itself,  not  to  any  article  for  which  it  may  have  been 
exchanged.*  In  most  cases  a  cargo  is  not  condemned  for  acts  of  for- 
feiture committed  by  the  vessel  or  by  strangers  without  the  authority 
or  knowledge  of  the  owner  of  the  cargo.' 

51.  AppeaL — An  appeal  suspends  the  decree  of  condemnation  al- 
together; and  if  the  law  under  which  the  forfeiture  was  had  is  repealed 
or  has  expired  while  the  appeal  is  pending,  the  sentence  cannot  De 
affirmed,  in  the  absence  of  special  statutory  provision,  even  though 
the  condemnation  and  sale  have  been  executed,  and  the  money  has 
been  paid  over  to  the  United  States  while  the  law  was  in  force.*  In 
such  case  the  appellate  court,  in  reversing  the  sentence,  will  not  order 
the  money  to  be  repaid,  but  will  award  restitution  of  the  property, 
as  if  no  sale  had  been  made  *  On  affirmance,  intwest  may  be  allowed 
from  the  date  of  the  decree  of  condemnation.^" 

52.  Remission  of  Penalties. — ^The  Secretary  of  the  Treasury  has 
the  power  by  statute  to  remit  or  mitigate  on  such  t^ms  as  he  shall 
think  proper  any  fine  or  penalty  provided  for  in  laws  relating  to  steam 
vessels,  except  the  penalty  of  imprisonment.^^  This  statute  is  not 
unconstitutional  as  an  invasion  of  the  power  of  pardon  granted  by 
the  constitution  to  the  President.  Such  remission  of  penalties  to 
the  owner  of  the  vessel  is  a  bar  to  an  action  in  rem  against  the  vessel 
for  the  same  penalty.*'  The  Secretary  may  remit  the  penalty  even 
after  a  suit  for  its  recovery  has  been  instituted  by  a  private  person  as 
informer,  since  by  the  express  terms  of  the  statute  his  interest  is 

2.  United  SUtes  v.  The  Mara,  8  2S1,  3  U.  S.  (L.  ed.)  101;  The  Rachel 
Craneh  417,  3  U.  S.  (L.  ed.)  609.        v.  United  States,  6  Cranch  329,  3  U. 

S.  The  Margaret,  9  Wheat  421,  6  U.  8.  (L.  ed.)  239. 
S.  (L.  ed.)  126.  9.  The  Rachel  v.  United  States,  6 

4.  The  St.  Jago  de  Cuba,  9  Wheat  Craneh  329,  3  U.  S.  (L.  ed.)  239. 
409,  6  U.  S.  (L.  ed.)  122.  10.  The  Diana,  3  Wheat.  58,  4  U.  S. 

Note:  L.R.A.1916E  347.  (L.  ed.)  333. 

fi.  Note:  L.R.A.1916E  347  et  seq.        11.  The  Mary,  9  Cranch  126.  3  U.  S. 
0.  United    States   v.    Omndy,    3  (L.  ed.)  678;  The  Laura,  114  U.  S. 
Cnincli  337,  2  U.  S.  (L.  ed.)  459.        411,  6  S.  Ct  881,  29  U.  S.  (L.  ed.) 

7.  The   Sloop    Aetive   v.    United  147. 
States,  7  Gnneh  100,  3  U.  8.  (L  ed.)     12.  The  Lama,  U4  U.  8.  411,  5  8. 


282. 


Ct.  881,  29  U.  S.  (L.  ed.)  147. 
Note:  2  LJLA.  SSL 
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acquired  subject  to  the  exercise  of  the  power  of  remisaion  at  any  time 
before  judgment.** 

S3.  Right  of  Action  for  Illegal  Seizure. — ^The  owner  of  a  vessel  is 
entitled  to  muntain  an  action  for  damages  for  illegal  seizure,  by  Unit- 
ed States  officers  or  others,  of  vessel  or  cargo.^*  Unlike  the  rule  in 
prize  cases,  it  is  well  established  in  respect  of  municipal  seizures  that, 
apart  from  statute,  probable  cause  is  no  defeme.'*  The  statutes  of 
the  United  Statra  provide,  however,  that  in  any  proceeding  on  account 
of  the  seizure  of  vessel  or  cai^o  by  any  collector  or  other  federal  offi- 
cer, the  court  may  accompany  a  judgment  for  the  claimant  with  a 
certificate  of  probable  cause  which  will  protect  the  prosecutor  from 
costs  or  damages.**  A  decree  of  acquittal,  on  a  proceeding  in  rem, 
without  a  certificate  of  probable  cause  of  seizure,  and  not  appealed 
from  with  effect,  is  conclusive,  in  every  inquiry  before  any  other 
court,  that  there  was  no  justifiable  cause  of  seizure.*'  A  certificate 
of  probable  cause  does  not  protect  a  collector  from  damages  for  seizure 
and  detention  of  a  vessel  on  an  invalid  claim  for  duties,  since  the 
statutory  exemption  is  confined  to  seizures  for  a  penalty  or  forfeiture." 
An  intention  on  the  part  of  the  master  of  a  vessel  to  engage  in  illegal 
trade,  not  carried  into  effect  in  the  jurisdiction  of  the  United  States, 
does  not  afford  probable  cause  for  seizure  in  foreign  territory.**  Dam- 
ages in  case  of  illegal  seizure  may  include  demurrage  for  detention, 
damage  to  cargo,  proper  traveling  expenses  on  business  of  the  ship, 
counsel  fees,  and  interest.'"  The  plaintiff  may  also  recover  the  wages 
and  provifdons  of  the  crew,  and  also  for  wharfage,  towage,  night  watch- 
man, and  extra  expenses  in  heating  the  vessel  during  her  detention, 
though  incurred  by  the  owner  while  the  vessel  was  in  tiie  nominal 
possession  of  the  collector  under  the  illegal  seizure.* 


54.  In  General. — The  statutes  of  the  United  States  declare  certain 
acts  in  connection  with  i^ps  and  navigation  to  be  criminal  offenses, 
punishable  by  6ne  and  imprisonment.  These  are  principally  unlaw- 

13.  The  Laura,  114  U.  S.  411,  5  a  17.  The  ApoUoa,  9  Wheat  362,  6 
Ct.  881,  29  U.  S.  (L.  ed.)  147.  U.  S.  (L.  ed.)  111. 

14.  The  ApoUon,  9  Wheat,  362,  6  U.  18.  The  Conqueror,  166  U.  S.  110, 
S.  (L.  ed.)  lllj  The  Conqueror, •  166  17  S.  Ct.  510,  41  U.  S.  (L.  ed.)  937. 
U.  S.  110,  17  S.  Ct.  510,  41  U.  S.  (L.  19.  The  ApoUon,  9  Wheat  362,  6 


15.  The  ApoUon,  9  Wheat.  362,  6  U.  20.  The  ApoUon,  9  Wheat.  362,  6 
S.  (L.  ed.)  Ill;  The  Palmyra,  12  U.  S.  (L.  ea.)  Ill;  The  Conqueror, 
Wheat  1,  6  V.  S.  (L.  ed.)  531.  166  U.  S.  110, 17  S.  Ct  610,  41  U.  S. 

16.  The  ApoUon,  9  Wheat.  362,  6  U.  (L.  ed.)  937. 

S.  (L.  ed.)  Ill;  The  Conqueror,  166  1-  The  Conqueror,  166  U.  S.  110, 17 

U.  S.  110,  17  S.  Ct  510,  41  U.  S.  S.  Ct.  510,  41  U.  S.  (L.  ed.)  937. 
(L.  ed.)  937. 


Offenses  against  Navigation  Laws 


ed.)  937. 


U.  S.  (L.  ed.)  111. 
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ful  and  wilful  entries  on,  injuries  to,  or  mating  away  wlUi  veesels, 
their  cargoes  or  equipment,  forcible  abandonment  of  officers  or  mar- 
iners in  foreign  ports,*  sending  or  attempting  to  send  ships  to  sea  in 
an  unseawortiby  conation,  and  the  like,*  and  plundering  vessels  in 
distress.*  Provision  is  also  made  for  summary  trials,  on  the  recom- 
mendation of  the  United  States  district  attorney,  of  complaints  made 
against  any  master,  officer,  or  secunaa  of  any  vessel  belonging  in 
whole  or  in  part  to  any  citizen  of  the  United  States,  of  the  commission 
of  any  offense,  not  capital  or  otherwise  infamous,  against  any  law 
of  the  United  States  made  for  the  protection  of  persons  or  property 
engaged  in  commerce  or  navigation.* 

55.  Miscondoct  ot  Negligence  Causing  Death.— ^llongress  has 
enacted  that  every  captain,  engineer,  pilot,  or  other  person  employed 
on  any  steamboat  or  vessel,  by  whose  misconduct,  negligence,  or  inat- 
tention to  his  duties  on  such  vessel  the  life  of  any  person  is  destroyed, 
and  every  owner,  inspector,  or  other  public  officer,  through  wh<»e 
fraud,  connivance,  misconduct,  or  violation  of  law  the  life  of  any 
person  is  destroyed,  shall  be  deemed  guilty  of  manslaughter,  and 
punished  accordingly.*  If  the  owner  or  charterer  is  a  corporation, 
it  is  subject  to  fine  when  the  offense  is  committed  with  the  knowledge 
or  participation  of  any  executive  officer  in  charge  of  itiQ  ship.'  The 
offense  being  purely  statutory  in  character,  intent  is  not  an  element, 
malice  need  not  be  proved,  and  it  is  unnecessary  to  show  that  the 
acts  or  omissions  which  caused  the  loss  of  life  were  wilful  or  inten- 
tionaL*  But  a  mere  error  of  judgment  is  not  such  misconduct  or 
negligence  as  is  contemplated  by  the  statute,*  unless  due  to  the  igno^ 
ranee  and  incompetency  of  the  party  for  the  duties  he  has  assumed  to 
perform."  Destruction  of  life  is  the  essence  of  the  offense,  so  that 
unless  it  is  the  result  of  the  misconduct,  negligence,  or  inattention 
the  accused  cannot  be  held  responsible ;  and,  where  the  negligence 
occurs  in  one  jurisdiction  and  the  death  in  another,  the  courts  of 
the  former  jurisdiction  cannot  try  the  offender.^*  An  indictment 
following  the  words  of  the  statute  is  not  sufficient;  the  pleader  should 

2.  7  Fed.  Stat  Ann.  (2d  ed.)  943  et     Note:  61  L.R.A.  284  et  seq. 

seq.;  Rev.  St.  §§  4606,  5361  et  seq.;  9  7.  Van  Schaiek  v.  United  States, 
Fed.  Stat.  (2d  ed.)  358  et  seq.  159  Fed.  847,  87  C.  C.  A.  27,  14  Ann. 

3.  Rainey  v.  Grace,  216  Fed.  449,  Caa.  456  and  note. 

132  C.  C.  A.  509,  L.R.A.1916A  1149.  8.  Van  Schaiek  v.  United  States,  159 

4.  United  States  v.  Coomba,  12  Pet  Fed.  847,  87  C.  C.  A.  27, 14  Ann.  Cas. 
72,  9  U.  S.  (L.  ed.)  1004.  456  and  note. 

5.  Rev.  St.  i  4300  et  seq.,  9  Fed.  Note:  61  L.R.A.  285. 

Stat  Ann.  (2d  ed.)  303  et  seq.  9.  Notes:  61  L.R.A.  286  et  seq.;  14 

6.  New  Jersey  Steam  Nav.  Co.  v.  Ann.  Caa.  461. 
Merchants  Bank,  6  How.  344, 12  U.  S.      10.  Note:  61  L.R.A.  285. 

(L.  ed.)  465;  Van  Schaiek  t.  United     11.  Notes:  61  L3.A..  286;  14  Ann. 
States,  159  Fed.  847,  87  C.  C.  A.  27,  Caa.  461. 
14  Ann.  Caa.  456  and  note.  12.  Note:  61  L.R.A.  286. 
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deecribe  some  facts  on  which  the  government  relies  to  prove  znis- 
ccmduct,  negligence,  or  inattention  to  duties  on  the  yart  of  the 
defendant.^'  And  manslaughter  committed  within  the  territorial 
limits  of  a  state  by  the  misconduct  or  negligenoe  of  a  pilot  licensed 
under  the  federal  laws,  while  in  charge  of  a  vesseli  is  punishable 
under  both  federal  and  state  laws.^* 


56.  Nature  of  Vessel  Property^— Ships  are  personal  property,  sub- 
ject, in  the  main,  like  other  personal  property,  to  municipal  author- 
ity, and  liable  to  remedial  process  of  attachment  and  execution,  and 

the  titles  to  them,  or  contracts  and  torts  relating  to  them,  are  cog- 
nizable in  courts  of  common  law,'*  which  also  have  jurisdiction  of 
actions  to  recover  possession.'^  The  authorities  all  agree  that  vessels 
are  a  peculiar  property,  and  that  such  peculiarity  assumes  more  im- 
portance as  a  criterion  of  judicial  decision  in  war  than  in  peace." 

57.  Proof  of  Ownership. — Evidences  of  ownership  of  vessels  are 
peculiar,  and  vary  somewhat  according  to  the  laws  of  the  country 
in  which  the  ships  are  built,  or  in  which  they  are  owned.^^  The 
production  of  the  ship's  registry,  or  a  certified  copy,  is  not  neces- 
sary,'*  nor  generally  sufficient.*'  A  bill  of  sale  accompanied  by 
possession  is  the  customary  and  best  evidence  of  ownership.'  But 
it  is  only  prima  facie  evidence  of  right,  and  does  not  constitute  good 
title  in  law  if  the  transfer  was  not  bona  fide  and  for  a  valiiable  con- 
sideration,* or  where  it  is  clearly  proven  that  the  bill  of  sale,  though 
absolute  on  its  face,  was  taken  only  as  security  for  a  loan.*  Owner- 
ship may  also  be  established  prima  facie  by  evidence  of  possession 
and  acts  of  ownership/  or  by  the  fact  that  the  vessel  is  marked  with 

13.  Note:  61  L.B.A.  285.  377,  18  U.  S.  (L.  ed.)  583;  McLellan 

14.  People  V.  Welch,  141  N,  T.  266,  v.  Cox,  36  Me.  95,  58  Am.  Dec.  736 
36  N.  E.  328,  38  A.  S.  B.  793,  24  and  note. 

L.R.A.  117.  19.  Stearns  v.  Doe,  12  Gray  (Mass.) 

15.  Taylor  v.  Carry],  20  How.  583,  482,  74  Am.  Dec.  608  and  note. 
15  U.  S.  (L.  ed.)  1028;  Johnson  v.  20.  See  infra,  par.  58. 

Cliicago,  etc.,  EI.  Co.,  119  U.  S.  388,  7  1.  La  Conception,  6  Wheat.  235,  5 

S.  Ct.  254,  30  U.  S.  (L.  ed.)  447;  Rey-  U.  S.  (L.  ed.)  249;  Hozey  v.  Bu- 

Dolds  V.  Nielsott,  116  Wis.  483,  93  N.  chanan,  16  Pet  216, 10  U.  S.  (L.  ed.) 


16.  Braithwaite  v.  Jordan,  5  N,  D,  2.  Hozey  v.  Buchanan,  16  Pet.  215, 
196,  65  N.  W.  701,  31  L.R.A.  238.  10  U.  S.  (L.  ed.)  941. 

17.  The  William  Bagaley,  5  Wall.  3.  Morgan  v.  Shinn,  15  Wall.  105. 
377,  18  U.  S.  (L.  ed.)  683}  McLellan  21  U.  S.  (L.  ed.)  87;  Marshall  v. 
V.  Cox,  36  Me.  95,  58  Am.  Dee.  736  Boardman.  89  Me.  87,  35  Atl.  1024,  36 
and  note.  A.  S.  R.  392.   See  infra,  par.  ICO. 

18.  Tfae  WUIiam  Bagaley,  5  Wall.  4.  Calais  Steamboat  Co.  v.  Van  Par. 
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W.  455,  96  A.  S.  R.  1000. 


941. 


1058 


24  R.  C.  li. 


smppiNa 


S  68 


the  name  of  an  individual  or  corporation.'  By  statute  in  some 
jurisdictions,  no  admission  of  ownership  or  interest  can  be  implied 
from  the  mere  act  of  the  defendants  in  replevying  a  vessel  detained 
under  an  attachment  against  several  persons  as  joint  owners.*  A 
decree  and  copies  of  papers  in  a  libel  suit  in  admiralty  are  not  ad- 
missible in  a  subsequent  action  as  evidence  of  ownei^liip  i^ainst  a 
person  who  did  not  appear  or  assert  any  interest  in  the  admiralty 
proceeding.^ 

58.  Registry  as  Evidence  of  Ownership. — ^Registry  acts  are  to  be 
considered  as  forms  of  local  or  municipal  institutions  for  purposes 
of  public  policy.*  It  is  therefore  well  settled  that  the  entry  in  the 
custom  bouse  books  of  the  registry,  enrohnent,  or  transfer  of  a  vessel 
is  not  even  prima  facie  evidence  as  against  one  not  claiming  to  be  an 
owner,  unless  such  entry  be  shown  to  have  been  made  by  authority 
of  the  person  named  in  it.*  Even  with  such  proof,  it  is  not  con- 
clusive evidence  of  ownership;  for  an  equitable  title  in  one  person 
may  well  consist  with  the  documentary  title  at  the  custom  house 
in  another,'*  as  where  the  registry  continues  in  the  vendor's  name 
after  sale,  or  is  transferred  to  the  name  of  a  mortgagee  while  the 
mortgagor  is  in  possession.**  But  the  oath  of  ownership  made  by  a 
party,  or  with  his  assent,  in  order  to  procure  a  register,  is  evidence 
against  him  of  the  facts  therein  stated.**  The  certificate  of  registry 
is  not  evidence  in  favor  of  the  person  therein  named  as  owner,  nor 
admissible  in  actions  between  other  persons,  being  nothing  more 
than  his  declaration.**  Where  the  question  of  ownership  is  merely 
incidental,  however,  the  register  alone  has  been  deemed  sufficient 
prima  facie  evidence,  and  it  has  been  said  tiiat  the  production  of  a 

3  Blaek  372,  17  U.  S.  (L.  ed.)  282;  Me.  582,  66  Am.  Dee.  264  and  note; 

Steams  v.  Doe,  12  Oray  (Mass.)  482,  Brooks  v.  Bondsey,  17  Pick.  (Mass.) 

74  Am.  Dec  608.  441,  28  Am.  Dec.  313;  Lincoln  t> 

6.  Note:  Ann.  Caa.  1915D  353,  355.  Wright,  23  Pa.  St.  76,  62  Am.  Dec. 

Aa  to  names  on  articles  generally  as  316  and  note. 

evidence  of  ownership,  see  Pbopertt,  10.  Bradbury  t.  Johnson,  41  Me. 

vol.  22,  p.  78.  682,  66  Am.  Dec.  264. 

6.  Swift  V.  Tatner,  89  Ga.  660, 15  S.  11.  Lincoln  v.  Wright,  23  Pa.  St. 


7.  Moynihan  t.  Drobaz,  124  Cal.  12.  Jones  v.  Pitcher,  3  Stew,  ft  P. 
212,  66  Pac.  1026,  71  A.  S.  R.  46.  (Ala.)  135,  24  Am.  Dec  716j  Brad- 

8.  Calais  Steamboat  Co.  v.  Van  Pelt,  bnry  t.  Johnson,  41  Me.  582,  66  Am. 
2BIack  372,  17  U.  S.  (L.  ed.)  282.  Dec.  264;  Henderson  v.  Mayhew,  2 

9.  Calais  Steamboat  Co,  V.  Van  Pelt,  Gill  (Md.)  393,  41  Am.  Dec  434; 
2  Black  372,  17  U.  8.  (L.  ed.)  282;  Woods  v.  Courier,  1  Dall.  (Pa.)  141, 1 
Jones  V.  Pitcher,  3  Stew.  &  P.  (Ala.)  D.  S.  (L.  ed.)  73;  Lincoln  v.  Wright, 
135,  24  Am.  Dec.  716  and  note;  Moyn-  23  Pa.  St.  76,  62  Am.  Dec  316. 

ihan  v.  Drobaz,  124  Cal.  212,  56  Pac.  13.  Bradbury  v.  Johnson,  41  Me. 

1028,  71  A.  S.  R.  46  and  note;  Giles  V.  582,  66  Am.  Dec.  264;  Lincoln  t. 

Vigoreuz,  35  Me.  300,  58  Am.  Dee.  704  Wright,  23  Pa.  St.  76,  69  Am.  De& 

and  note;  Bradbury  v.  Johnson,  41  316. 


E.  842,  32  A.  S.  R.  101. 


76,  62  Am.  Dee.  316. 
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register  or  certificate  in  which  the  name  of  a  party  claiming  as  in- 
sured does  not  f^pear  ia  oonduaive  to  negative  his  interest.^* 

59.  Title  hy  Constmctioii  or  Repair.— A  ship  built  from  the  foun- 
dation by  one  person  with  the  materials  of  another  belongs  to  t^e 
owner  of  ike  materials.^*  Property  in  an  existing  vessel  follows  her 
keel,  and  if  one  rq>airs  his  ship  with  another's  matmal,  titie  to  the 
whole  remains  in  him.^*  Unless  otherwise  agreed,  a  contract  to 
build  a  vessel,  the  builder  to  furnish  the  principal  part  of  the  ma? 
terial,  generaUy  does  not  vest  any  property  in  the  party  for  whom 
it  is  agreed  to  be  constructed  during  the  progress  of  the  work,  nor 
until  it  is  finished  and  delivered,  or  at  least  reac^  for  delivery  and 
approved  by  such  party.  And  notwithstanding  some  earlier  decisions 
to  the  contrary,^'  the  rule  seems  now  to  be  well  settled,  both  in 
England  and  in  the  United  States,  that  a  provision  in  the  contract 
for  the  payment  of  instalments  of  the  price  during  construction, 
though  evidencing  as  far  as  it  goes  an  intention  to  transfer  the  title 
prior  to  completion  and  delivery,  does  not  produce  that  result  as  a 
matter  of  law,  particularly  where  the  contract  itself  contains  other 
provisions  evidencing  the  actual  intention  that  title  shall  not  pass 
until  completion  and  tests.^^  The  application  of  this  principle  is  not 
changed  by  a  stipulation  that  the  person  for  whom  the  work  is  done 
shall  furnish  obtain  parts  of  the  material ;  nor,  according  to  the 
weight  of  authority,  by  his  reservation  of  a  form  of  superintendence 
in  himself  or  his  agent,  who  is  to  inspect  and  approve  of  the  work 
and  materials  and  authorize  payments  as  the  several  parts  are 
finished,***  though  it  has  been  held  in  some  cases  that  under  these 
circumstances  title  passra  as  each  part  is  accepted.^ 

14.  Bradbury,  v.  Johnson,  41  Me.     Note:  56  Am.  Dee.  644. 


.  15.  See  Accession,  vol.  1,  p.  118.  (N.  Y.)  473,  5  Am.  Dee.  289;  Andrews 

18.  Perkins  t.  Pike,  42  Me.  141,  v,  Durant,  11  N.  T.  35,  62  Am.  Dec. 

66  Am.  Dec.  267;  Merritt  v.  Johnson,  65. 

7  Johns.  (N.  Y.)  473,  6  Am.  Dec  289.     20.  Clarkson  v.  Stevens,  106  U.  S. 

17.  Note:  2  Britiah  BnL  Gas.  647  505,  1  S.  Ct.  200,  27  U.  S.  (L.  ed.) 


18.  Hall  V.  Green,  1  Houst.  (Del.)  62  Am.  Dec  55  and  note;  Laing  v. 
546,  71  Am.  Dec  96;  Edwards  v.  Barelay,    [1908]   A.   C.    (Eng.)  35. 
ElUott,  36  N.  J.  L.  449,  13  Am.  Rep.  [1908]  Sc  Ct.  Sess.  1,  77  L.  J.  P.  C. 
463;  Merritt  v.  Johnson,  7  Johns.  (N.  33,  97  L.  T.  N.  S.  816,  10  Asp.  M.  L. 
Y.)  473,  5  Am.  Dec.  289  and  note;  Cas.  583,  10  Ann.  Cas.  137,  2  Brit- 
Andrews  V.  Durant,  11  N.  Y.  35,  62  ish  Rul.  Cas.  635  and  note. 
Am.  Dec.  55  and  note;  Laing  v.  Bar-  Note:  56  Am.  Dec  644. 
day,  [1908]  A.  C.  (Eng.)  36,  [1908]  1.  Andrews  v.  Durant,  11  N.  Y.  35, 
Sc  Ct.  SesB.  1,  77  L.  J.  P.  C.  33,  97  62  Am.  Dec.  55  and  note. 
L.  T.  N.  S.  816,  10  Asp.  M.  L.  Caa.  Notes:  56  Am.  Dee.  644;  2  British 
5S3,  10  Ann.  Cas.  137,  2  British  Bol.  Rnl.  Cas.  648  et  mq. 
Cas.  635  and  note. 


682,  66  Am.  Dec.  264. 


19.  Merritt  v.  Johnson,  7  Johns. 


et  seq. 


139;  Andrews  v.  Durant,  11  N.  Y.  35, 
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RigMa  and  LtahUUiM  of  Part  Ovmen 

60.  Relation  of  Part  Owners  as  Tenants  in  Common. — Where 
Iwo  or  more  persons  acquire  title  to  a  veeael,  it  will  be  deemed^  in 
the  abeenoe  of  a  contrary  agreement  or  intention,  that  they  hold  as 
tenants  in  common,  and  not  aa  joint  tenants  or  as  partDcrs.  In  this 
respect,  it  usually  makes  no  difference  &ow  or  when  the  joint  in- 
terest is  acquired.*  Expresuons  in  some  of  the  books  to  the  effect 
that  they  are  joint  tenants  are  in  opposition  to  the  weight  of  modern 
authority.*  In  many  re^>ects,  the  rights  and  incidents  of  their 
ownership  are  the  same  as  those  of  tenants  in  common  of  any  other 
kinds  of  personal  property.  Each  has  a  distinct,  though  undivided, 
interest  in  the  whole;  and  on  the  death  of  any  his  interest  passes 
to  his  representatives,  not  to  the  other  part  owners  by  right  of  sur- 
vivorship.* A  part  owner  who  discharges  a  liability  binding  on  all 
is  entitled  to  contribution  from  the  others  in  the  proportions  held 
by  each.* 

61.  Partnership  Relation  among  PaM  Owners. — Part  owners  of  a 
vessel  are  not  partners  by  virtue  merely  of  their  common  property. 
They  may  form  a  partnership  as  to  either  the  vessel  or  its  employ- 
ment; but  this  is  the  exception,  and  must  be  especially  shown,  by  an 
express  agreement  or  by  a  course  of  dealing  from  which  such  part- 
nership may  be  implied.*  The  vessel  itself  will  be  partnership  prop- 

2.  The  William  Bagaley,  &  Wall.  4.  Milburn  t.  Gnyther,  8  CHII  (Md.) 
377,  18  V.  S.  (L.  ed.)  583;  Jones  v.  92,  50  Am.  Dee.  681. 

Pitcher,  3  Stew.  &  P.  (Ala.)  135,  24  Notes:  88  Am.  Dee.  364  ;  90  A.  S. 
Am.  Dec,  716 ;  Donald  v.  Hewitt,  33  R.  358  et  seq. 
Ala.  534,  73  Am.  Dec.  431;  Fischer  v.  5.  Note:  90  A.  S.  R.  386. 
Carey,  173  Cal.  185,  159  Pae.  577,  6.  Jones  v.  Pitcher,  3  Stew.  &  P. 
L.R.A.1917A  1100  and  note;  AUen  v.  (Ala.)  135,  24  Am.  Dec.  716;  Donald 
Hawley,  6  Fla.  142,  63  Am.  Dec.  198 ;  v.  Hewitt,  33  Ala.  534,  73  Am.  Dec. 
Giles  V.  Vigoreux,  35  Me.  300,  58  Am.  431;  Fischer  v.  Carey,  173  Cal.  185, 
Dec.  704;  McLellan  v.  Goi,  36  Me.  95,  150  Pac.  577,  L.R,A.1917A  1100  and 
58  Am.  Dec.  736  and  note;  Elder  t.  note;  Allen  v.  Hawley,  6  Fla.  142,  63 
Larrabee,  45  Me.  590,  71  Am.  Dec.  567  Am.  Dee.  198  and  note;  McLellan  v. 
and  note;  Gates  v.  Thompson,  57  He.  Cox,  36  Me.  95,  58  Am.  Dec  736  and 
442,  99  Am.  Dec.  782;  Simpson  v.  note;  Gates  v.  Thompson,  57  Me.  442, 
Story,  145  Mass.  497,  14  N.  E.  641,  1  99  Am.  Dec.  782;  Milburn  v.  Guyther, 
A.  S.  R.  480 ;  Mitchell  T.  Chambers,  43  8  Gill  (Md.)  92,  50  Am.  Dec.  681; 
Mich.  150,  5  N.  W.  57,  38  Am.  Rep.  Lamb  v.  Durant,  12  Mass.  54,  7  Am. 
167 ;  Donnell  V.  Walsh,  33  N.  T.  43,  88  Dee.  31;  Mitchell  v.  Chambers,  43 
Am.  Dec.  361  and  note;  Knox  v.  Mich.  150,  5  N.  W.  57,  38  Am.  Rep. 
Campbell,  1  Pa.  St.  366,  44  Am.  Dec.  167;  Knoi  v.  Campbell,  1  Pa.  St,  368, 
139  and  note ;  Hopkins  v.  Forsyth,  14  44  Am.  Dee.  139  and-  note ;  Hopkins  v. 
Pa.  St.  34,  53  Am^  Dec.  513.  Forsyth,  14  Pa.  St.  34,  53  Am.  Dec. 

Notes:  88  Am.  Deo.  364;  90  A.  S.  R.  613. 
^8  et  seq.  Notes:  86  Am.  Dec.  365;  90  A.  8. 

3.  No:^:  88  Am.  Dee.  364  ;  90  A.  R.  360  et  seq. 
S,  R.  359. 
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erty  when  so  intended,  or  when  purchaaed  by  an  existing  partner- 
ship for  the  express  purpose  of  prosecuting  the  firm  business,^  or 
wilii  partnership  funds."  The  fact  alone,  of  its  employment  for  the 
common  profit  of  all  the  owners,  or  on  shares,  is  not  sufficient,* 
though  it  may  constitute  them  partners  as  to  the  business  of  the 
boat,  in  which  case  the  liabilities  incurred  to  third  parties  therein  are 
partnership  liabilities  and  the  earnings  are  partoership  funds.^* 
Whether  a  partnership  in  the  employment  of  tiie  vessel  is  a  continu- 
ing one  depends  on  the  facts  of  particular  cases,  the  tendency  in  a 
majority  of  the  decisions  being  to  restrict  the  partnership  relation 
to  each  separate  voyage  in  the  absence  of  evidence  that  the  parties 
intended  one  partnership  transaction  which  should  include  a  number 
of  voyages.** 

62.  Control  and  Management  of  Vessel. — It  is  to  the  interest  of  all 
the  owneis  and  of  tiie  public  that  the  vessel  be  kept  in  trade,  and 
not  be  forced  to  lie  idle  because  the  owners  may  not  agree  on  her  em- 
ployment," Even  where  the  part  owners  are  tenants  in  common, 
therefore,  the  majority  in  interest  are  entitled  to  her  control  and 
management,  and  to  direct  the  manner  of  her  employment,  unless 
they  have  surrendered  that  right  by  agreeing  in  the  choice  of  a 
ship's  husband  as  managing  owner.*'   If  the  minority  dissent,  they 

7.  Mathewson  v.  Clarke,  6  How.  Note:  90  A.  S.  E.  361  et  aeq.,  364 
122,  12  U.  S.  (L.  ed.)  370;  The  Wil-  et  seq.,  388  et  seq. 

ham  Bagaley,  5  Wall.  377,  18  U.  S.  11.  Note:  90  A.  S.  R.  365. 

(L.  ed.)  583;  Jones  V.  Pitcher,  3  Stew.  12.  Head  v.  Amoskeag  Mfg.  Co., 

&  P.  (Ala.)  135,  24  Am.  Dec.  716;  Al-  113  U.  S.  9,  5  S.  Ct.  441,  28  U.  S. 

len  V.  Hawley,  6  Pla.  142,  63  Am.  Dee.  (L.  ed.)  889;  Swift  v.  Tatner,  89  Qa. 

198;  Milburn  v.  Guyther,  8  Gill  (Md.)  660,  15  S.  E.  842,  32  A.  S.  R.  101  and 

92,  50  Am.  Dec.   G81;  Mitchell   v,  note. 

Chambers,  43  Mich.  150,  5  N.  W.  57,  Notes:  90  A.  S.  R.  367;  L.R.A.1917A 

38  Am.  Rep.  167.  1112,  1113. 

Notes:  88  Am.  Dec.  364,  365  ;  90  A.  13.  The  Steamboat  Orleans  v.  Phoa- 

S.  R.  381  et  seq.  bns,  11  Pet.  176,  9  U.  S.  (L.  ed.)  677; 

8.  Allen  v.  Hawley,  6  Pla.  142,  63  The  William  Bagaley,  5  Wall.  377,  18 
Am.  Deo.  198.  U.  S.  (L.  ed.)  583;  Head  v.  Amoskeag 
.  Ki  *(**if^  ''o/a^*'^'^  ^  ^}r'-T.^  Mfg.  Co.,  113  U.  S.  9,  5  S.  Ct  441,  28 

If                          ^T*^  tr.  S.  (L.  ed.)  889;  Fischer  v.  C^y, 

1^1    Sllihi^  r«™'  17^  r«i'  ^fl"?'  Cal.  186,  159  Pac.  577,  L.R.A. 

t?o'p^r  ^?7  T  nT^fliTA  firii     ^  1917A  1100  i^nd  note;  Southworth  v. 

iS.  Allpf  I*            fi  tl«  Mo"^?  Smith,  27  Conn.  355.  71  Am.  Dec.  72; 

Am  D^l98                           '  Swift  V.  'Tatner.  89  Ga.  660.  15  S.  E. 

Note:  90  A.'  8.  R  361,  362.  ^\  ^J^J-^'^^^  ^".t"**!^ ' Ji'T 

10.  Jonea  v.  Pitcher,  3  Stew.  &  P.  ^-  ^  Dana  (Ky.)  475,  26 

(Ala.)  135,  24  Am.  Deo.  716;  Fischer  t^-^f!^-  J  ^^I?  ^-  I^uckma°.  36 
V.  Carey,  173  Cal.  185,  159  Pac.  577,  N.  T.  26,  93  Am.  Dec.  4/9  and  note; 
L.R.A.1917A  1100  and  note;  Allen  Williams  v.  Hays,  143  N.  Y.  442,  38 
Hawley,  6  Fla.  142,  63  Am.  Dec  198;  N.  E.  449,  42  A.  S.  R.  743,  26  L.B.A. 
DonneU  v.  Walsh,  33  K.  T.  43,  88  Am.  153;  Hastings  v.  Allen,  14  Ohio  58,  45 
Dee.  361  and  note.  Am.  Dee.  623  and  note;  Beysolda  T. 
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con  compel  the  giving  of  a  stipulation  by  the  majority  for  the  vessel's 
safe  return.^*  On  the  other  hand,  if  the  majority  decline  to  employ 
the  vessel  at  all,  the  minority  have  a  right  to  do  so,  on  giving  a 
similar  stipulation  for  her  safe  return.^*  When  the  opposing  in- 
terests are  equal,  and  the  question  is  whether  the  ship  shall  be  em- 
ployed or  not,  the  moiety  desiring  her  employment  are  entitled  to 
possesion  and  control  as  against  the  moiety  seeking  to  keep  the  Bhip 
idle.**  Where,  however,  each  of  two  equal  interests  wishes  to  employ 
the  veesel  but  they  differ  as  to  the  nature  of  the  use,  the  law  will  not  de- 
cide the  controversy  or  award  possession  to  either,  and  the  only 
remedy  is  a  sale.*' 

63.  Appointment  of  Master. — ^The  part  owner  or  owners  entitled 
to  direct  the  employment  of  the  vessel  have  as  an  incident  of  this 
general  power  the  right  to  appoint  and  discharge  the  master  and 
crew.**  The  fact  that  the  master  is  also  a  part  owner  gives  him  no 
peculiar  interest  in  the  control  of  the  vessel,  and  cannot  affect  the 
right  of  the  majority  to  remove  him  at  will;  the  existence  of  any 
such  thing  in  law  as  a  "sailing  or  master's  interest"  being  generally 
denied,'**  though  there  are  allusions  to  it  in  some  of  the  authorities.* 
By  statute  in  the  United  States,  the  majority  cannot  displace  a  mas- 
ter, who  is  also  a  part  owner,  "where  there  is  a  valid  written  agree- 
ment subsisting  by  virtue  of  which  such  master  would  be  entitled 
to  possession."  * 

64.  Stipulation  for  Safe  Return  of  Vessel. — The  condition  on  which 
one  set  of  owners  may  employ  the  vessel  when  the  others  dissent* 
is  the  giving  of  security  to  bring  back  and  restore  her,  or  if  she  is 


Nielson,  116  Wis.  483,  93  N.  W.  4fi5,  910,  90  A.  S.  R.  352  and  note;  Ward 

96  A.  S.  R.  1000.  T.  Ruckman,  36  N.  Y.  26,  93  Am.  Dec. 

Notes:  88  Am.  Dec.  367  ;  66  A.  8.  479  and  note;  Williams  v.  Hays,  143 

R.  73;  90  A.  S.  R.  367  et  seq.,  880.  N.  Y.  442,  38  N.  E.  449,  42  A.  S.  R. 

14.  See  infra,  par.  64.  743,  26  L.R.A.  153;  Hastings  v.  Al- 

15.  The  Steamboat  Orleans  v.  Phoe-  len,  14  Ohio  68,  46  Am.  Deo.  623  and 
bus,  11  Pet.  175,  9  U.  S.  (L.  ed.)  677;  note. 

Sonthworth  v.  Smith,  27  Conn.  355,  71  Notes:  88  Am.  Dec.  367;  66  A.  S.  R. 

Am.  Dec.  72;  Ward  v.  Ruckman,  36  73;  90  A.  S.  R.  370  et  seq. 

N.  Y.  26,  93  Am.  Dec.  479.  20.  Smith-Green   Co.   v.   Bird,  96 

Notes:  88  Am.  Dec.  367;  90  A.  S.  R.  Me.  425,  52  Atl.  910,  90  A.  S.  R.  352 

369  et  seq.  and  note;  Ward  v.  Ruckman,  36  N.  T. 

16.  Notes:  88  Am.  Dee.  367;  90  A.  26,  93  Am.  Deo.  479;  Williams 

S.  R.  370;  L.aA.1917A  1115.  Hays,  143  N.  Y.  442,  38  N.  E,  449,  42 

17.  Head  V.  Amoskeag  M^.  Co.,  A.  S.  R.  743.  26  L.R.A.  153. 
113  U.  S.  9,  5  S.  Ct.  441,  28  U.  S.  Note:  90  A.  S.  R.  371. 

(L.  ed.)  889.  1.  Ward  v.  Ruckman,  36  N.  Y.  26, 

Note:  90  A.  S.  R.  370.  93  Am.  Dec.  479. 

See  infra,  par.  68.  Note:  90  A.  S.  R.  37L 

18.  See  supra,  par.  62.  2.  Smith-Green  Go.  t.  Bird,  96  Me. 

19.  The  William  Ba^faley,  5  Wall.  425,  52  Atl  910,  90  A.  S.  R.  352  and 
377,  18  U.  S.  (L.  ed.)  583;  Smith-  note. 

Oreen  Co.  t.  Bird,  96  Me.  426,  62  AtL  S.  See  snpia.  par.  62. 
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lost  to  pay  the  dissenting  owners  the  value  of  their  shares.*  The 
latter  are  entitled  to  such  stipulation  as  a  matter  of  right,  rather  than 
as  a  privilege  resting  in  the  d^crelion  of  the  court,*  though  they 
may  bind  thepaselves  not  to  exercise  their  right,  and  must  in  any 
event  act  on  it  with  reasonable  diligence  in  view  of  the  circumstances 
of  the  case.*  The  security  should  be  confined  to  the  safe  return  of 
the  vessel '  and  ought  not  to  be  in  the  form  of  a  bond  to  answer 
judgment  in  an  aetion  of  restraint,  or  to  indemnify  the  dissenting 
owner  for  expenses  advanced  nor  against  liability  and  loss  in  her 
employment.* 

65.  Effect  of  Stipulation  on  Co-owners'  Rights. — When  a  stipular 

taon  is  taken  for  the  safe  return  of  the  vessel,'  the  voyage  thereunder 
is  entirely  at  tiie  risk  of  those  part  owner?  who  give  it.***  The  dis- 
senting owner  is  not  chai^:eable  with  any  liabilities  or  expenses  in- 
curred, nor  is  he  entitled  to  any  profits  earned  in  that  adventure.'* 
He  has  no  right  to  compensation  by  his  co-owners  for  the  use  of  his 
share  of  the  vessel,^'  while  he  is  chargeable  with  his  proportion  of 
her  outfit  and  repairs,  the  expense  for  which  was  incurred  previous 
to  the  time  of  his  application  to  the  court  for  her  arrest.'* 

66.  Jurisdiction  of  Admiralty  over  Contests  among  Part  Owners^ 
Contests  between  part  owners  over  the  vessel's  possession  or  employ- 
ment are  cognizable  in  admiralty,  except  when  the  vessel  is  employed 
on  waters  not  within  the  admiralty  jurisdiction  of  the  United  States.'* 
Admiralty  has  exclusive  jurisdiction  to  decree  possession  to  part 
owners  entitled  to  her  employment  and  control,'*  and  to  compel 

4.  The  Steamboat  Orleans  v.  Phoe-  11.  The  William  Bagaley,  6  Wall, 
bus,  11  Pet.  175,  9  U.  S.  (L.  ed.)  677;  377,  18  U.  S.  (L.  ed.)  583;  Head  v. 
The  William  Bagaley,  6  WaU.  577,  18  Amoskeag  Mfg.  Co.,  113  U.  S.  9.  5  S. 
U.  B.  (L.  ed.)  583;  Head  v.  Amoskeag  Ct.  441,  28  U.  S.  (L.  ed.)  889;  Fiseh- 
Mfg.  Co.,  113  U.  S.  9,  5  S.  Ct.  441,  28  er  v.  Carey,  173  Cal.  185,  159  Pac. 
U.  S.  (L.  ed.)  889;  Fischer  v.  Carey,  577,  L.R.A.1917A  1100  and  note; 
173  Cal.  185,  159  Pac.  577,  L.R.A.  Swift  v.  Tatner,  89  Ga.  660,  15  S.  E. 
1917A  1100  and  note;  Southworth  v.  842,  32  A.  S.  R.  101  and  note. 
Smith,  27  Conn.  355,  71  Am.  Dec.  72;  Notes:  88  Am.  Dee.  367;  90  A.  S.  R. 
Swift  V.  Tatner,  89  Ga.  660,  15  S.  E.  375,  377. 

842,  32  A.  S.  R.  101  and  note;  Ward  12.  Head  v.  Amoskeag  Mfg.  Co., 

V.  Ruekman,  36  N.  T.  26,  93  Am.  Dec.  113  IT.  S.  9,  5  S.  Ct  441,  28  U.  S. 

479.  (L.  ed.)  889. 

Notes:  88  Am.  Dee.  367;  90  A.  S,  Note:  90  A.  S.  R.  375,  376,  377. 

R.  368-370,  373  et  seq.  13.  Note:  90  A.  S.  R.  375,  377. 

5.  Note:  L.R.A.1917A  1113.  14.  The  Steamboat  Orleans  v.  Phoft- 

6.  Note:  90  A.  S.  R.  374.  bus,  11  Pet.  175,  9  U.  S.  (L.  ed.)  677; 

7.  Notes:  88  Am.  Dec.  367;  90  A.  Ward  v.  Thompson,  22  How.  330,  16 
S.  R.  375.  U.  S.  (L.  ed.)  249. 

8.  Notes:  90  A.  S.  H.  375;  L.R.A.  15.  Southworth  v.  SmiUi,  27  Conn. 
1917A  1114.  355,  71  Am.  Dee.  72. 

9.  See  supra,  par.  64.  Notes:  90  A.  S.  R.  369;  LJt.A. 

10.  Note:  90  A.  S.  R.  377.  1917A  1113. 
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them  to  give  bond  for  her  safe  return,  at  the  instance  of  co-owners 
who  dissent  from  the  particular  employment.^*  It  is  now  settled 
in  both  the  United  States  and  England  that  on  failure  of  the  ves- 
sel to  return,  admiralty  may  entertain  proceedings  on  libel  by  the 
dissenting  owners  to  recover  on  the  stipulation,  although  in  Eng- 
land this  jurisdiction  was  at  one  time  doubtful.^^  It  is  improper  to 
introduce  into  a  libel  in  rem  and  quasi  for  possesion  other  matt^ 
of  an  entirely  different  character,  such  as  an  account  of  the  vessel's 
earnings  or  the  claim  of  a  part  owner  for  his  wages  and  advances  as 
master.^^  A  court  of  admiralty  does  all  it  can  where  in  a  suit  for 
possession  among  part  owners  it  restores  the  possession  of  the  vessel 
to  l^e  majority.  If  thereafter  the  vessel  is  injurioudy  detained,  the 
remedy  must  be  sought  elsewhere.'* 

67.  Relief  in  Equity. — Equity  will  not  intervene  in  controversies 
of  the  kind  just  considered  where  admiralty  can  give  relief,* 
but  will  assume  jurisdiction  in  certain  cases  in  which  a  court  of  ad- 
miralty is  without  power  to  act.  For  example,  where  the  amounts 
of  the  dissenting  owners'  shares  are  not  ascertained,  it  has  been  held 
that  a  court  of  equity  will  enjoin  the  sailing  of  the  v^isel  until  such 
shares  are  ascertained  and  security  is  given  to  their  amount,*  though 
jurisdiction  of  such  cases  has  been  conferred  by  statute  on  the  courts 
of  admiralty  in  England.*  Equity  also  has  jurisdiction  to  enforce 
the  rights  of  co-owners  with  reference  to  the  possession  of  the  certifi- 
cate of  registry  and  management  of  the  vessel  where  such  rights  are 
the  subject  of  a  contract  between  all  the  owners.*  But  it  will  not 
assume  jurisdiction  to  restrain  the  sailing  of  a  vessel  until  a  stipula- 
tion for  her  safe  return  is  given,  on  the  ground  that  it  has  jurisdic- 
tion to  take  an  accounting  between  the  owners  as  to  past  earnings, 
as  such  reliefs  are  totally  independent,  rather  than  incidental  to  and 
dependent  on  each  other.* 

68.  Judicial  Sale  of  VesseL — ^Admiralty  generally  will  not  direct  a 
sale  of  a  vessel  on  a  dispute  as  to  her  employment  among  part  owners 
with  unequal  shares,*  for  in  such  case  the  majority  are  generally  en- 

16.  The  Steamboat  Orleans  v.  Phoe-  18.  The  Steamboat  Orieans  v.  Phoe- 

bos,  11  Pet.  175,  9  U.  S.  (L.  ed.)  677;  bus,  11  Pet.  175,  9  U.  S.  (L.  ed.)  677. 

The  William  Bagaley,  5  Wall.  377,  18  19.  Note :  90  A.  S.  R.  378. 

U.  S.  (L.  ed.)  583;  Head  v.  Amoskeag  20.  See  supra,  par.  66. 

Mfg.  Co.,  113  U.  S.  9,  5  S.  Ct.  441,  28  1.  Notes;  90  A.  S.  B.  377;  L.R.A. 

U.  S.  (L.  ed.)  889;  Southworth  v.  1917A  1108,  1112  et  seq. 

Smith,  27  Conn.  355,  71  Am.  Dec.  72;  2.  Notes:  90  A.  S.  B.  377;  L.B.A. 

Braithwaite  v.  Jordan,  5  N.  D.  196,  65  1917A  1112  et  aeq. 

N.  W.  701,  31  L.R.A.  238.  3.  Note:  90  A.  8.  R.  377. 

Notes:  90  A.  S.  R.  373;   UR-A.  4.  Notes:  90  A.  S.  R.  377;  L.R.A. 


17.  Notes:  90  A,  S.  B.  378;  L.B.A.  5.  Note:  L.B.A1917A  1U4. 
I17A  1114.  S-  ^  Steambost  Orleans  v 
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titled  to  prevaiL'  It  haa  been  intimated,  howew,  tiiat  special  cir- 
cunistanc66  may  arise  which  would  warrant  a  court  of  admiralty  in 

decreeing  sale  at  the  instance  of  the  .minority  owners,  as  where  the 
minority  do  not  wish  to  employ  the  vessel,  but  the  majority,  who 
do  wish  to  employ  her,  cannot  give  a  sufficient  stipulation,  a  sale  being 
necessary  in  such  a  case  to  prevent  a  destruction  of  property By 
statute  in  England,  admiralty  coiurts  have  power  to  decree  the  sale  of 
a  vessel  registered  in  England  or  Wales  at  the  suit  either  of  the  ma- 
jority or  the  minority  although  in  the  latter  case  it  is  very  reluctant 
to  do  so,'  Where  part  owners  are  equally  divided  as  to  the  nature  of 
the  vessel's  employment,  a  court  of  admiralty  has  undoubted  juris- 
diction on  the  application  of  either  party  to  decree  a  sale  and  a 
division  of  the  proceeds  if  in  its  discretion  the  facts  warrant  such  a 
disposition, though  this  jurisdiction  was  denied  in  a  few  early  cases 
in  this  country  and  in  England.^^  In  pas^ng  on  the  advisability 
of  a  sale,  the  court  may  consider  the  equitable  as  well  as  the  legal 
titles  to  the  shares  in  the  ship."  As  to  whether  equity  can  order  a 
sale  at  the  instance  of  unequal  owners  who  cannot  agree  the  au- 
thorities are  conflicting.  Some  entertain  sudi  actions  as  proceedings 
for  partition  of  personalty  among  tenants  in  common,  upon  the 
theory  either  that  admiralty  cannot  sell  at  all  in  these  circumstwces, 
or  that  the  jurisdiction  is  not  exclusive  in  admiralty  but  is  within 
the  statutory  reservation  of  common  law  remedies.**  Other  cases 
hold  that  jurisdiction  to  decree  a  sale  of  a  ship  because  of  disagree- 
ment among  its  part  owners  is  exdusive  in  admiralty  and  cannot  be 
exercised  by  a  state  court  even  on  express  grant  by  the  state  legisla- 
ture.'* Where,  however,  the  vessel  is  partnership  property,  equity 
may  order  a  sale  and  accounting  as  an  incident  of  the  dissolution  of 
the  firm." 

buB,  U  Pet.  176,  9  U.  S.  (L.  ed.)  677;  169  Pao.  677,  L.B.A.1917A  1100  and 
Fischer  v.  Carey,  173  Cal.  185,  159  note. 

Pae.  677,  L3.A.1917A  1100  and  note.     Note:  90  A  &  R.  378,  379. 
Note:  90  A.  S.  B.  380.  18.  Note:  90  A.  S.  H.  380. 

7.  See  supra,  par.  62.  13.  Fischer  v.  Carey,  173  Cal.  186, 

8.  Notes:  90  A.  S.  B.  379;  L.RJL  169  Pae.  577,  L.B.Aigi7A  1100  and 
1917A  1114.  note;  State  v.  Watts,  7  La.  440,  26 

9.  Notes:  90  A.  S.  B.  379;  L.B.A.  Am.  Dec.  507;  Reynolds  v.  Neilson, 
1917A  me.  116  Wis.  483,  93  N.  W.  465,  96  A.  8. 

10.  Head  v.  Amoskeag  Mfg.  Co.,  R.  1000. 

113  U.  S.  9,  5  S.  Ct.  441,  28  U.  S.     Note:  LJI.A1917A  1115. 
(L.  ed.)  889;  Fischer  v.  Carey,  173     14.  Fischer  v,  Carey,  173  Cal.  186, 
Cal.  185,  159  Pac.  577,  L.BA.1917A  159  Pac.  677,  L.B.A1917A  1100  and 
1100  and  note.  note. 
Notes :  88  Am.  Dee.  367  ;  90  A  S.  B.     15.  Allen  v.  Hawley,  6  Ela.  142,  6S 


11.  Fischer  v.  Carey,  173  Cal.  186,     Note:  L.BJL1917A  UlS,  1116. 


379,  380. 


Am.  Deo.  198. 
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69.  Rights  against  Co-owners.— With  but  few  qucdifications,  the 
most  important  of  which  have  already  been  considered,^'  the  rights 
and  liabilities  as  among  part  owners  of  vessels  are  the  same  as  those 
incident  to  a  tenan<^  in  common  of  other  chattels.  One  part  owner 
is  not  liable  to  a  co-owner  for  failure  to  employ  the  vessel,  nor  for 
profits  which  might  have  been  earned  had  she  been  employed.  Neither 
can  maintain  an  ac^on  at  law  against  the  other  for  taking  and  hold- 
ing possession,  nor  can  he  maintain  replevin  or  trover  under  circum- 
stances which  would  not  justify  the  maintenance  of  such  action  be- 
tween other  tenants  in  common.*'  A  part  owner,  however,  may 
maintain  an  action  on  the  case  against  his  co-owner^  to  recover  his 
proportionate  share  of  the  damages  recovered  against  a  sheriff  on 
ncoount  of  his  tortious  taking  and  detaining  of  the  vessel,  where  the 
co-owner  has  received  the  whole  amount  of  the  recovery,  or  has 
released  the  judgment  and  thereby  prevented  the  oiher  from  obtain- 
ing his  share.*^  Equity  may  in  a  proper  case  enjoin  a  part  owner 
from  improper  di^osition  or  wilful  destruction  of  the  vessel,  but  it 
will  not  decree  possession  even  to  the  majority  where  it  does  not  ap- 
pear that  they  intend  to  employ  her,  or  that  any  injury  is  meditated 
by  the  part  owners  in  possession.^'  An  allegation  that  part  owners 
in  possession  threaten  to  send  the  vessel  out  of  the  state  is  not,  in- 
dependently of  the  circumstances  or  object  of  the  act,  sufficient  to 
justify  equity's  interference.** 

70.  Liability  of  Part  Owner  for  Loss  of  or  Injury  to  Vessel. — A 
part  owner  in  possession  is  not  respon^ble  for  loss  of  the  vessel  in 
her  usual  trade  and  without  any  negHgen<»  or  wilful  misconduct  on 
his  part.*  But  he  is  required  to  exercise  due  care  in  her  management, 
and  is  generally  held  Uable  to  his  co-owners  for  the  value  of  t^eir 
shares  where  the  vessel  is  lost  or  damaged  by  his  negligence  or  fault,* 
though  cases  may  be  found  to  the  contrary.'  The  principle  has  been 
extended  to  permit  a  recovery  by  some  of  the  part  owners  of  a  ves- 
sel against  others,  who  by  her  wrongful  seizure  interrupted  a  voyage 
for  which  the  vessel  was  under  charter.*  And  a  part  owner  in  con- 

.    16.  See  supra,  par.  62  et  seq.  1.  Thorns   v.   Southard,   2  Duw 

17.  SouthwoTth  T.  Smith,  27  Conn.  (Ky.)  476, 26  Am.  Deo.  467. 

36S,  71  Am.  Deo.  72;  MUhnrn  v.  Guy-  Notes:  66  A.  8.  B.  73;  90  A.  S.  B. 
ther,  8  OiU  (Md.)  92,  50  Am.  Deo.  681.  381. 

Notes:  88  Am.  Dee.  367  :  90  A.  S.     2.  Balston  t.  Barclay,  6  Hart. 
B.  SSL  S.  (La.)  649,  12  Am.  Dee.  483  and 

18.  Knox  v.  Campbell,  1  Fa.  8t  note;  Williams  v.  Hays,  143  N.  T. 
366, 44  Am.  Dee.  139.  442,  SS  N.  E.  449, 42X  S.  B.  743,  26 

Note:  90  A.  S.  B.  SSL  L.B.A.  153. 

19.  Southiporth  v.  Smith,  37  Comi.     Note:  90  A.  S.  B.  SSL 

365,  71  Am.  Deo.  72.  S.  Notes:  12  Am.  Deo.  485;  B8  Am. 

Note:  L.R.A.1917A  1113.  Dee.  367  ;  00  A.  8.  B.  SSL 

20.  -Southworth  v.  Smith,  27  Conn.     4.  Note:  00  A.  8.  B,  SSL 
365,  71  Am.  Deo.  72. 
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trol  has  also  been  held  liable  for  failure  to  insure  his  ctHtwDers*  in- 
terest in  the  vessel  along  with  his  own.*   Ordinarily  an  attempted 

sale  of  the  vessel  by  a  part  owner  is  not  a  "destruction"  of  the  share 
of  the  others,  since  he  has  no  ou^ority  to  pass  tiUe  as  against  them,* 
though  there  is  authority  for  the  proposition  that  trover  will  lie 
against  him  in  such  case.* 

71.  Right  to  Vessel's  Eaminga. — ^Under  ordinary  circumstances, 
each  part  owner  is  entitled  to  a  share  of  the  earnings  of  the  vessel  pro- 
portioned to  his  interest  therein,*  and  he  cannot,  though  in  the  minor- 
ity, be  depAved  of  this  right  by  exclusion  from  poaseasion  and  pai^ 
ticipation  in  management,  unless  he  acquiesces  therein,'  or  obtains 
a  stipulation  for  the  safe  return  of  the  vessel.'^  It  has  been  intimated 
that  an  application  to  admiralty  for  such  stipulation  is  necessary  to 
estabhsh  the  part  owner's  dissent,  but  the  better  rule  is  that  an  open 
dissent  or  protest,  known  to  the  co-owners  and  showing  that  the  part 
owner  dissenting  docs  not  intend  that  the  voyage  shall  be  made  on  his 
account  and  at' his  risk,  is  sufficients^ 

72.  Power  to  Transfer  Vessel  or  Share. — Part'  owners  of  a  ship, 
whether  majority  or  minority,  have  no  power  as  such  to  sell  or  mort- 
gage the  shares  of  co-owners  without  due  authority  from  them.** 
A  part  owner  holding  merely  an  equitable  title,  howev^,  may  be 
prevented  from  asserting  it  as  against  a  bona  fide  purchaser  of  the 
legal  title  taking  without  notice  of  the  equity,  although  the  sale  was 
mode  by  his  co-owners  and  the  legal  title  was  transferred  at  their 
request.**  In  the  absence  of  a  lawful  agreement  to  the  contrary, 
each  joint  owner  may  transfer  his  own  interest  in  the  vessel,  without 
notice  to  or  assent  from  the  others,'*  and  the  piurchaaer  will  hold  in 
common  with  them.'^  Where  the  owners  are  partners  and  the  ship 
is  the  property  of  the  firm,  either  has  the  usual  partner's  authority 

6.  Ralston  v.  Barclay,  6  Mart.  0.  S.  Allen  t.  Hawley,  6  Fla.  142,  63  Am. 

(La.)  649,  12  Am.  Dec.  483  and  note.  Dee.  198;  Gates  v.  Thompson,  57  Me. 

Ag  to  a  part  owner's  authority  to  in-  442,  99  Am.  Dec.  82;  Lamb  v.  Dur- 

sure  the  vessel  for  tiie  benefit  of  all,  ant,  12  Mass.  54,  7  Am.  Dec.  31. 

see  infra,  par.  79.  Notes:  88  Am.  Dec.  366  ;  90  A.  S. 

6.  Note:  90  A.  S.  R.  381.  B.  384. 

7.  Note:  88  Am.  Dec.  367.  13.  Note:  90  A.  S.  R.  384. 

8.  Reynolds  v.  Nielsen,  116  Wis.  14.  Jones  v.  Pitcher,  3  Stew.  &  P. 
483,  93  N.  W.  456,  98  A.  S.  E.  1000.  (Ala.)  136,  24  Am.  Dec.  716;  Gates  v. 

Note:  90  A.  S.  B.  382.  Thompson,  57  Me.  442,  99  Am.  Dee. 

9.  Swift  T.  Tatner,  89  Ga.  660,  16  782;  Simpson  t.  Story,  145  Maes.  497, 
S.  E.  842,  32  A.  S.  R.  101  and  note.  14  N.  E.  641, 1  A.  3.  R.  480;  Hopkins 

Note:  90  A.  S.  R.  382.  t.  Forsyth,  14  Pa.  St.  34,  53  Am.  Dec 

10.  See  supra,  par.  65.  513. 

11.  Note:  90  A.  S.  R.  383.  Notes:  88  Am.  Dec.  366;  90  A.  S.  R. 

12.  The  William  Bagaley,  5  Wall  384. 

377,  18  U.  S.  (L.  ed.)  583;  Donald  v.  IS.  Hopkins  v.  Forsyth,  14  Fa.  St. 

Hewitt,  33  Ala.  534,  73  Am.  Dee.  431;  34,  53  Am.  Dee.  513. 
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to-Bell  or  mortgage  the  entire  vasael;  there  bmng  no  distinction  in 
this  respect  between  ^ps  and  other  property  of  a  partnership.^^ 

73,  Privity  amon^  Part  Owners. — ^The  relation  of  part  ownership 
does  not  create  a  privity  between  part  owners  such  that  any  is  bound 
by  an  unauthorised  admisBion  of  another,^^  unless  they  are  part- 
ners.^' And  generally,  whenever  the  title  of  the  several  part  own- 
ers is  involved,  no  one  is,  in  the  absence  of  express  authority,  compe- 
tent to  bind  the  others.  Service  of  process  on  one  part  owner  will 
not  amount  to  a  service  on  the  others,  although  in  the  employment 
of  the  vessel  they  are  commercdal  partners.  They  will  not  be  bound 
by  an  unauthorized  waiver  by  one,^'  nor  will  notice  to  or  knowledge 
of  one  operate  as  notice  to  the  others.***  Part  owners,  as  such,  do  not 
stand  in  such  a  relation  of  mutual  toust  and  confidence  towEird  eadi 
other  in  respect  of  the  sale  of  such  vessel  that  each  is  bound  in  his 
dealings  with  the  other  to  communicate  all  the  information  of  facta 
within  his  knowledge  which  may  a£Fect  the  price  or  value.^ 

74.  Lien  for  Debts  and  Advances. — Part  owners,  as  such,  have  no 
lien  on  the  vessel  or  the  interest  of  the  other  owners  therein  merely 
by  virtue  of  part  ownership  for  advances  or  disbursements  on  ac- 
count of  the  vessel,  or  on  account  of  the  business  in  which  she  is 
engaged,*  unless  such  lien  is  expressly  conferred  by  statute.'  Where, 
however,  they  are  partners  as  to  the  vessel,  each  has  the  ordinary 
partner's  lien  on  her,  not  only  for  the  amount  of  his  share,  but  for 
advances  for  the  use  of  Uie  partnership.*  Inasmuch  as  part  owners 
may  be,  and  generally  are,  partners  as  to  the  employment  and  earn 
ings  of  the  vessel,'  each  may  have  a  partner's  lien  on  his  co-owner's 
share  of  the  cargo  or  earnings  of  the  vessel  for  advances  made  or 
money  paid  in  connection  with  the  joint  adventure,  though  he  has 

16.  The  William  Bagalev,  6  WalL  18.  McLellan  v.  Cox,  36  He.  95,  58 
377,  18  U.  S.  (L.  ed.)  5^;  AUen  v.  Am.  Dec.  736  and  note. 

Hawley,  6  Fla.  142,  63  Am.  Dec.  198;  Note:  90  A.  8.  R.  886. 

Lamb  v.  Durant,  12  Mass.  54,  7  Am.  As  to  the  a<1mii«inns  of  a  partner  aa 

Dec.  31  and  note.  binding  his  eopartneze,  see  Pabthxb- 

Notes:  88  Am.  Dec.  365  ;  90  A.  S.  B.  ship,  vol.  20,  p.  923. 

362,  384.  19.  Note:  90  A.  S.  B.  385  et  seq. 

As  to  the  power  of  a  partner  to  SO.  Gates  v.  Thompson,  57  Ue.  442, 

sell  the  firm's  personalty,  see  Put-  99  Am.  Deo.  782. 

NBRSHiP,  vol.  20,  p.  908.  Note:  90  A.  S.  R.  380. 

17.  The  New  Orleans,  106  U.  S.  13,  1.  Note:  90  A.  S.  B.  365. 

1  S.  Ct.  90,  27  n.  S.  (L.  ed.)  96;  2.  Notes:  88  Am.  Dec.  367;  90  A.  S. 

Jones  V.  Pitcher,  3  8tew.  &  P.  (Ala.)  B.  387. 

135,  24  Am.  Dee.  716;  McLeUan  t.  3.  Note:  90  A.  S.  B.  388. 

Cox,  36  Me.  95,  68  Am.  Dec.  736  ;  4.  Allen  v.  Hawley,  6  Fla.  142,  63 

Chouteau  v.  Goddin,  39  Mo.  229,  90  Am.  Dec.  108. 

Am.  Dec.  462;  Hopkins  v.  Forsyth,  14  Notes:  88  Am.  Dee.  367  ;  90  A.  S.  B. 

Pa.  St.  34,  53  Am.  Dee.  513.  387. 

Notes:  88  Am.  Dec  366;  90  A.  8.  B.  6.  See  aupza,  par.  60,  6L 


385. 
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none  on  the  ^ip.*  It  haa  been  held  that  part  owners  in  poasee- 
-flion  hove  a  priority  over  attaching  creditors  for  a  debt  connected 
"with  the  ship  and  owing  from  the  other  part  owners;  while  in  other 
-cases  it  is  said  ^at  the  mere  possession  of  one  tenant  in  common 
•cannot  give  him  any  rights  adverse  to  his  ootenant.'  It  is  also  held 
that  an  attachment  of  the  defendant's  interest  in  a  suit  between  joint 
-owners  for  an  accounting  gives  the  plaintiff  a  lien  superior  to  that  of  a 
subsequent  execution  creditor.'  A  part  owner  who  has  furnished 
fnaterial  and  labor  for  repairs  as  materialman  is  entitled  to  a  mari- 
time lien  notwithstanding  his  relationship  to  the  vessel.*  Such  lien, 
however,  cannot  be  asserted  by  such  paxt  owner  as  against  a  creditor 
-of  all  the  co-owners,  nor  where  the  vessel  has  been  sold  under  execu- 
tion against  the  owners.^** 

75.  Actions  at  Law. — Actions  at  law  between  part  owners  of  a  ves- 
sel are  generally  not  permitted  in  matters  involving  their  accounts,'^ 
the  proper  remedy  being  a  suit  in  equity.**  Thus,  a  part  owner,  or 
his  assignee,  cannot  as  a  rule  sue  in  assumpsit  for  his  share  of  the 
proceeds  of  a  sale  of  the  ship  made  by  a  co-owner  with  the  consent 
and  for  the  benefit  of  all,**  nor  can  he  recover  his  proportion  of  her 
freight  or  profits,**  or  obtain  contribution  for  advances  beyond  his 
share.**  So  where  one  of  the  part  owners  is  the  hirer  of  the  vessel, 
•or  where  a  share  is  sold  to  one  who  had  previously  hired  her,  there 
can  be  no  action  at  law  on  the  contract  of  hiring,  but  the  interven- 
tion of  a  court  of  equity  to  take  an  account  is  necessary.**  Since  legal 
•claims  only  can  be  the  subject  of  set-off,  a  part  ownw  sued  by  a 
«o-owner  for  money  had  and  received  cannot  set  off  his  proportionate 
part  of  the  proceeds  of  sale  of  the  vessel  and  of  her  freight  collected 
by  the  plaintiff.*'  It  has  been  held,  howev^,  that  a  part  owner  may 
maintain  a  separate  action  for  his  ^are  of  the  earnings,  or  for  con- 
tribution toward  the  expenses  of  repair,  against  the  ship's  husband 
who  is  another  part  owner.**  The  rule  that  equity  must  be  resorted 

«.  Note:  90  A.  8.  B.  388  et  seq.  v.  Ghadwiek,  3  Pick.  (Mass.)  420,  IS 
7.  Note:  00  A  8.  B.  389.  Am.  Deo.  238. 

^.  Thorns  T.  Southard,  2  Dana  (Ky.)  Notee:  90  A.  8.  B.  390  et  Beq.; 
475,  26  Am.  Dec  467.  Ii.R.A1917A  1112. 

9  Notes:  90  A  8.  B.  389,  390;  16.  Arey  v.  Hall,  81  Me.  17, 16  AtL 
LBA.1917A  1111.  As  to  liens  for  302,  10  A  8.  B.  232;  Hill  v.  Croaker, 
materials,  etc.,  generaUy,  see  Adsq-  87  Me.  208,  32  AtL  878,  47  A.  S.  B. 

EALTY,  vol.  1,  p.  442.  ^1' 

10.  Note:  90  A.  S.  R.  389,  300.  Notes:   90  A  8.  R.  390;  L.B.A 

11.  Notes:  90  A.  S.  B.  390  et  seq.;  1917A  1112. 
L.B.A.1917A  1112.  18.  Note:  90  A  8.  R.  391. 

12.  See  infra,  par.  77.  17.  Milbum   v.   Guyther,   8  Gill 

13.  Milbum   v.   Guyther,   8    Cffll  (Md.)  92,  50  Am.  Dee.  681. 

(Md.)  92,  50  Am.  Dec.  681.  18.  Notes:  90  A  8.  &  393,  407; 

14.  Milbum   V.   Guyther,   8   GiU  L.BA.1917A  1112. 
(Md.)  92,  50  Am.  Dec.  681;  Fanning 
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to  for  an  adjustment  of  the  afifaira  of  part  owners  does  not  apply  to 
asses  of  contract  growing  out  of  the  original  construction  of  the 
vessel,  and  a  part  owner  may  sue  his  co-owners  at  law  for  breach  of 
a  contract  to  build  a  vessel,^'  or  to  recover  the  excess  contributed  by 
him  in  her  construction,  idthou^  there  had  been  no  liquidation  of 
their  accounts,  or  balance  ascertained."*  In  general,  a  remedy  may  be 
bad  at  law  wherever  the  cause  of  action  does  not  require  an  adjust- 
ment of  debts  and  credits  between  the  part  owners.*  And  assumpsit 
will  lie  where  the  accounts  for  a  particular  voyage  have  been  com- 
pletely settled  between  the  parties,  except  as  to  one  or  two  items  of 
profit  claimed  by  one  of  them.' 

76.  Accounting  in  Admiralty. — Admiralty  has  no  inherent  juris- 
diction in  matters  ot  naked  account  between  part  owners  of  vessels,* 
or  of  an  action  for  a  settlement  under  a  contract  of  partnership  in 
the  earnings  of  a  ship>  It  cannot  take  cognizance  of  the  accounts 
of  a  partnership  owning  a  vessel,  especially  where  unattended  by 
any  other  ground  of  jurisdiction,  unless  on  the  basis  of  an  adjusted 
and  recognized  liabilitjr,  in  which  case  the  cause  is  in  fact  not  one  for 
an  accounting;  and  it  does  not  change  the  nature  of  the  case  that  the 
libelant  is  a  mariner  or  that  the  admiralty  has  jurisdiction  of  all 
the  items  in  the  account.*  But  where  admiralty  has  assumed  juris- 
dicticm  of  a  maritime  cause  of  action,  and  the  necessity  for  adjusting 
accounts  arises  only  incidentally,  the  court  may  in  its  discretion 
decree  an  accounting.*  For  example,  where  a  sale  of  the  ship  has 
been  had  under  decree,  it  will  take  an  accounting  as  a  necessary  inci- 
dent for  the  purpose  of  making  a  just  distribution  of  the  proceeds  of 
the  sale.*  In  England  and  her  colonies  the  admiralty  is  vested  by 
statute  with  full  jurisdiction  to  decide  all  questions  arising  between 
co-owners  touching  the  ownership,  employment,  or  earnings  of  any 
ship  registered  in  England  or  Wales,  and  to  settle  all  accounts  in 
relation  thereto  between  the  parties.* 

77.  Accounting  in  Equity. — A  suit  in  equity  is  the  ordinary 
remedy  for  a  part  owner  of  a  ship  who  seeks  an  adjustment  of  accounts 

IB.  Ripl^  V.  Crooker,  47  He.  370,  Fao.  577,  L.R.AJdl7A  1100  and  Dote. 
74  Am.  Dec.  491  and  note.  Note:  90  A.  S.  R.  391. 

Note:  90  A.  S.  R.  390,  391.  See  also  Adiciralty,  vol.  1,  p.  416. 

20.  Marshall  r.  Winslow,  11  Ue.  S8,  1  Ward  v.  Thinnpson,  22  How.  330, 
25  Am.  Dec.  264.  16  U.  S.  (L.  ed.)  249. 

Note:  44  Am.  Dec.  141.  S.  Note:  L.RA.1917A  1110. 

1.  Notes:  90  A  S.  K.  390;  L.R.A  6.  Notes:  90  A.  S.  R  392;  L.R.A. 
1917A  1110,  1112.  1917A  1111. 

2.  Fanning  v.  Chadwick,  3  Pick.  7.  Fiaohar  v.  Carey,  173  Cal.  185, 
(Mass.)  420,  15  Am.  Dec.  233.  169  Fao.  577,  LJLA.1917A  1100  and 

3.  The  Steamboat  Orleans  v.  Phoe-  note. 

bus,  11  Pet.  176,  9  U.  S.  (L.  ed.)  677  ;  8.  Notea:  90  A  S.  R.  392;  L.E.A. 
Fiseher  v.  Carey,  173  CaL  185,  169  1917A 1110,  UIO. 
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with  his  co-owners,'  or  an  accounting  aa  to  eaminga  of  a  «hip  under 
a  contract  of  partnership  therein^'**  unless  a  settiement  has  been  made 

or  an  account  has  been  stated,*^  even  though  the  relation  of  part 
ownership  has  been  terminated  by  the  I(»8  of  the  veaaelr^* 

78.  RespondbiUty  for  Acts  of  Co-owner.— Part  owners  of  Teasels 

are  generally  not  agents  for  each  other,  unless  on  express  or  implied 
authority  duly  conferred,  and  have  no  power  to  bind  each  other  by 
contracts  with  third  persons.^'  An  agreement  with  some  of  tiie  owners 
of  a  vessel  that  goods  shall  be  carried  thereon  for  a  compensation, 
which  is  to  redound  to  their  sole  benefit,  will  not  bind  the  other 
ownera  to  any  liability  for  the  loss  of  the  goods  that  may  be  shipped 
thereunder."  Where  a  sheriff  has  sold  a  vessel  under  execution, 
payment  of  the  proceeds  to  one  joint  owner  is  not  good  as  against 
the  others,  even  though  the  payment  is  made  to  the  ship's  husband.^* 
Unless  they  expressly  dissent  the  minority  have  been  held  to  acquiesce 
in  the  employment  of  the  vessel  by  the  majority,  and  to  be  bound 
thereby.**  The  law  implies  a  general  and  very  extensive  authority 
in  a  part  owner  of  a  vessel  and  cargo,  which  he  accompanies  in  a  for^ 
eign  voyage  as  consignee  for  the  other  part  owners,  and,  being  ^Iso 
appointed  to  act  in  the  place  of  the  master,  subjected  to  his  orders." 

79.  Part  Owner's  Authority  to  Insure  Vessel. — A  part  owner  has 
no  implied  authority  to  insure  the  vessel  for  the  benefit  of  his  co* 
owners.'^  If  he  takes  out  a  policy  on  the  entire  vessel,-  his  recovery  in 
case  of  loss  will  be  limited  to  such  part  of  the  insurance  as  his  inter* 
est  bears  to  the  whole  ship,^*  thou^  there  was  a  parol  agreement 

9.  Fischer  v.  Carey,  173  Cal.  185,  Notes:  88  Am.  Dee.  366,  367  ;  90  A. 
159  Pae.  577,  L.R.A.1917A  1100  and  S.  R.  394. 

note;  Southworth  v.  Smith,  27  Conn.     14.  Jones  t.  Sims,  9  Port.  (Ala.) 

355,  71  Am.  Dee.  72;  State  v.  Watts,  236,  33  Am.  Dec.  313. 

7  La.  440,  26  Am.  Dec.  507;  Ripley  v.      15.  Hopkins  v.  Forsym,  14  Pa.  St 

Crooker,  47  Me.  370,  74  Am.  Dec.  491  34,  53  Am.  Dec.  513. 

and  note;  Arey  v.  Hall,  81  Me.  17,  16      16.  Swift  v.  Tatner,  89  Ga.  660,  15 

Atl.  302,  10  A.  S.  R.  232;  Milbam  t.  S.  E.  842,  32  A.  S.  R.  101  and  note. 

Guyther,  8  Oill  (Md.)  92,  50  Am.  Dec.     17.  Banorgee  v.  Horey,  6  Uatt.  U, 

681.  4  Am.  Dec.  17. 

Notes:  88  Am.  Dec.  368;  90  A.  S.  18.  Blanchard  v.  Waite,  28  Me.  51, 
R.  390,  391,  393;  L.aA.1917A  1112.     48  Am.  Dec.  474;  Finney  v.  Fairhaven 

10.  Ward  v.  Thompson,  22  How.  Ins.  Co.,  5  Mete  (Mass.)  192,  38  Am. 
330, 16  U.  S.  (L.  ed.)  249.  Dec.  397  and  note;  Mitchell  v.  Cham- 
Notes:  88  Am.  Dee.  368;  L.R.A.  bers,  43  Mich.  150,  6  N.  W.  57,  38  Am. 

1917A  1112.  Rep.  167. 

11.  See  supra,  par.  75.  Notes:  88  Am.  Deo.  366;  90  A.  S.  R. 

12.  Note:  90  A.  S.  R.  390.  394. 

13.  McLellan  v.  Cox,  36  Me.  95,  68     See  also  Insubahob,  toL  14,  pp. 
Am.  Deo.  736  and  note;  Mitchell  t.  890-89L 

Chambers,  43  Mich.  150,  5  N.  W.  67,  19,  Finney  t.  Warren  Ins.  Co.,  1 
88  Am.  Rep.  167;  Hopkins  t.  Forsyth,  Hetc.  (Mass.)  16,  35  Am.  Dee.  343 
14  Pa.  St  3^  53  Am.  Deo.  513.  and  note. 
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between  the  owners  known  to  the  underwriters  at  the  time  that  the 
policy  waf  issued  that  it  should  cover  all  interests.***  Authority  to 
effect  insurance  may,  of  course,  be  conferred  on  one  by  the  others,^ 
and  will  be  pneauroed  to  have  been  giv«i  him  on  slight  evidence,*  or 
implied  from  a  relation  of  partnership  existing  among  them.*  An 
unauthorized  insurance  by  one  for  all  may  be  ratified  by  the  others, 
even  after  loss,  as  by  giving  a  note  for  the  premium  and  suing  on  the 
policy* 

80.  Negotiable  and  Other  Instruments. — Express  authority  is  essen- 
tial to  enable  one  pnrt  owner  to  bind  the  others  by  the  issuance  of 
negotiable  paper,*  though  all  may  be  liable  to  the  promisee  for  the 
consideration.*  Written  authority  not  under  seal  to  a  supercargo 
who  is  also  joint  owner  to  draw  on  the  ownra  for  purchases  of  a  cargo 
in  a  foreign  port  may  permit  him  to  borrow  money  for  that  pur- 
pose and  execute  any  simple  contract  in  his  own  name  and  those 
of  the  other  joint  owners  on  which  they  will  all  be  liable.  But  he 
cannot  bind  them  by  a  bond  under  seal  though  it  will  be  valid 
against  himself.^ 

81.  Supplies  and  Repairs.— There  is  considerable  confliet  of  au- 
thority as  to  tlie  right  of  a  part  owner  to  bind  his  co-owners  by  cod- 
Iracts  for  necessary  supplies  and  repairs.  Some  cases  hold  that  each 
is  deemed  the  agent  of  the  others  as  to  the  ordinary  repairs,  employ- 
ment, and  business  of  the  ship  in  the  absence  of  any  known  dissent,* 
particularly  when  they  share  earnings  as  partners.* .  The  courts  which 
take  this  view  concede  that  such  power,  though  ordinarily  implied,  is 
not  conclusively  presumed,  but  is  subject  to  be  modified,  controlled, 
OT  negatived  by  facts  or  circumstances  to  the  contrary.**  According 
to  the  better  rule,  however,  this  implied  authority  must  be  established 
from  other  circumstance  than  that  of  co-ownership  and  the  fact 
that  the  repairs  or  supplies  are  reasonable  or  necessary."  A  number 
of  cases  deny  the  power  of  a  part  owner  without  the  knowledge  or 

20.  Note:  35  Am.  Dec.  345.  46  Am.  Dec  617;  Elder  v.  Larrabee, 

1.  Note:  90  A.  S.  R.  394.  45  Me.  590,  71  Am.  Dec  567  and  note; 


4.  Blanehsrd  v.  Waite,  28  Me.  51,  Campbell,  1  Pa.  8t  366,  44  Am.  Dec 
48  Am.  Dec.  474;  Finney  v.  Fairhaven  139. 

Ins.  Co.,  5  Mete.  (Mass.)  192,  88  Am.     Notes:  88  Am.  Dec  366  ;  00  A.  S.  B. 


6.  Newell  v.  Nixon,  4  Wall.  572,  18  10.  Elder  v.  Larrabee,  45  Ue.  690, 
TJ.  S.  (L.  ed.)  305;  Wilkina  t.  Reed,  71  Am.  Dec.  567  and  note 

6  Greenl.  (Me.)  220, 19  Am.  Dec.  211.      Note:  32  A.  S.  R.  112. 

7.  Banoigee  t.  Hovey,  5  Mass.  11,  11.  Notes:  88  Am.  Dec  366>  99  A. 
4  Am.  Dec.  17.  S.  R.  396. 

8.  Boiaon  v.  Thompson,  27  Me.  470, 

R.  C.  L.  VoL  XXIV.— 68.  1078 


2.  Note:  35  Am.  Dec.  346. 
8.  Note:  90  A.  S.  R.  394. 


Mitchell  V.  Chambers,  43  Mich.  150,  5 
N.  W.  57,  38  Am.  Rep.  167;  Knox  v. 


Dec.  397  and  note. 


Note:  90  A.  S.  R.  394. 
5.  Note:  90  A.  S.  R.  395. 


395,  400. 

9.  Jones  t.  Pitcher,  3  Stew.  &  P. 
(Ala.)  135,  24  Am.  Dec  716. 
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consent  of  the  others  to  bind  his  co-owners  for  even  necessary  supplies 
and  repairs  to  a  vessel  in  her  home  port,^*  though  evwi  in  thia 
situation  it  has  been  held  that  all  the  part  owners  will  be  liable  unless 
their  dissent  is  shown,  or  want  of  authority  on  the  part  of  the  owner 
ordering  the  repairs  or  supplies  is  in  some  other  manner  established.^' 
Of  course,  a  co-owner  may  expressly  bind  himself  for  repairs  and 
supplies;  and  where  he  agrees  to  pay  such  a  claim,  provided  a  libel 
then  about  to  be  brought  on  a  similar  claim  should  be  sustained,  the 
claimant's  forbearance  to  enforce  his  lien  in  admiralty  is  a  suiBcient 
consideration  to  support  the  promise,  and  the  latter  is  not  an  agree- 
ment to  answer  for  the  debt  of  another  within  the  statute  of  frauds." 

82.  Ship's  Husband. — ^It  is  usual  for  part  owners  of  a  vessel  to 
appoint  a  manager  or  "ship's  husband,"  who  is  generally  one  of  the 
part  owners  but  may  be  a  strange,''  and  whose  appoinbnent  may  be 
either  oral  or  writtm.^*  The  ship's  huttoid,  although  himself  a  part 
owner,  is  also  the  agent  of  his  co-owners,  and  as  such  agent  he  stands 
in  a  fiduciary  relation  toward  the  other  owners,  and  cannot  make 
unconscionable  profits  at  their  expense.*'  His  contracts  within  the 
scope  of  his  authority  bind  the  owners  personally  as  well  as  the  ship 
for  which  he  acts,  and  the  fact  that  he  contracts  for  services  and  wages 
as  the  representative  of  the  owners  of  several  different  vessels  does  not 
prevent  the  contract  binding  the  owner  of  a  particular  vessel  named, 
to  which  services  are  rendered  under  it"  If  he  contracts  without 
disclosing  his  principal,  he  may  be  held  personally  liable."  An 
undisclosed  ship  owner  who  claims  the  benefit  of  an  unauthorized 
contract  made  by  and  in  the  name  of  the  ship's  husband  becomes 
liable  tJiereon  to  the  same  extent  as  if  his  name  had  originally  appeared 
as  a  contaracting  party.***  The  ship's  husband  has  no  lien  for  advances 
such  as  may  be  satisfied  by  action  at  law,  and  may  only  compel  bis 
part  owners  to  contribute  in  the  usual  way.* 

12.  Benson  v.  Thompson,  27  Me.     17.  Note:  90  A.  S.  R.  36d. 

470,  46  Am.  Dec.  617  and  note;  Elder  18.  Great  Lakes  Towing  Co.  v.  Mill 

V.  larrabee,  45  Me.  590,  71  Am.  Dee.  Transp.  Co.,  155  Fed.  11,  S3  C.  C.  A. 

567  and  note.  607,  22  L.R.A.(N.S.)  769;  Muldon  v. 

13.  Notes:  88  Am.  Deo.  366  ;  90  A.  Whitloek,  1  Cow.  (N.  Y.)  290,  13  Am. 
S.  R.  397.  Dec.  633. 

14.  Fish  V.  Thomas,  5  Gray  (Mass.)  19.  Kerry  v.  Pacific  Marine  Co.,  121 
45,  66  Am.  Dec.  348  and  note.  Cal.  564,  54  Pae.  89,  66  A.  S.  R.  65. 

15.  Great -Lakes  Towing  Co.  v.  Mill  As  to  the  liability  of  an  undisclosed 
Transp.  Co.,  155  Fed.  11,  83  C.  C.  A.  principal  generally,  see  Pbincipai.  and 
607,  22  L.R.A.  (N.S.)  769;  Mitchell  v.  Agent,  vol.  21,  p.  890  et  seq. 
Chambers,  43  Mich.  150,  5  N,  W.  57,  20.  Great  Lakes  Towing  Go.  v.  Mill 
38  Am.  Rep.  167.  Transp.  Co.,  155  Fed.  11,  83  0.  C.  A. 

Note:  90  A.  S.  R.  397.  607,  22  L.R.A.(N.S.)  769. 

18.  Great  Lakes  Towing  Co.  v.  Mill      1.  Hopkins  v.  Forsyth,  14  Pa.  St 
Transp.  Co.,  155  Fed.  U,  83  C.  C.  A.  34,  53  Am.  Dec  613. 
607,  22  LJt.A.(N.S.)  769. 
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83.  Authority  of  Ship's  Husband. — The  ship's  husband  'n  the  geu- 
«ral  agent  of  all  the  owners  in  respect  of  the  ship,'  with  authority  to 
contract  for  all  noceesaiy  supplies,  repaiis,  and  equipment,*  though 
some  authorities  deny  his  power  to  bind  the  owners  by  such  contracts 
when  the  vessel  is  in  her  home  port.*  He  has  the  power  to  hire  the 
officers  and  crew,*  contract  for  towage  and  wrecking  services  to  be 
rendered  the  ship,*  enter  into  oontracts  for  her  fneig^t  or  chartering, 
if  that  is  her  usual  employment,'  and  do  all  other  acts  necessary  and 
proper  for  conducting  the  ship's  affairs  in  the  usual  way.*  His 
authority,  however,  is  subject  to  certain  well  defined  limitations,  which 
are  not  affected  by  the  fact  that  he  is  also  a  part  owner.*  He  cannot 
borrow  money  on  the  ship's  account  without  the  authority  of  the 
owners,^*  and  if  he  does  so,  the  owners  cannot  be  held  to  have  im- 
pliedly ratified  such  act  merely  because  the  borrowed  money  has 
been  expended  in  making  repairs  on  the  vessel.'*  He  has  no  power  to 
bind  them  by  the  purchase  of  a  cargo  on  their  credit,**  or  to  give  Up 
the  ship's  lien  for  freight  earned.**  It  is  held  that  he  may  act  for  his 
co-owners  in  procuring  bail  to  release  the  vessel  from  attachment  on  a 
debt  or  liability  for  which  all  the  owners  were  liable,**  but  not 
where  the  attachment  is  in  the  home  port  and  the  other  part  owners 
were  not  personally  liable  for  the  debt  on  which  the  attachment 
issued.**  His  authority  does  not  extend  to  the  procuring  of  a  policy 

2.  Great  Lakes  Towing  Co.  v.  Mill  Am.  Dec.  243;  Arey  y.  Hali,  81  Me. 
Tr&nsp.  Co.,  155  Fed.  11,  83  C.  C.  A.  17,  16  Atl.  302,  10  A.  S.  R.  232; 
607,  22  L.R.A.(N.S.)  769;  MitcheU  v.  MitcheU  v.  Chambers,  43  Mich.  150,  5 
Chambers,  43  Mich.  150,  6  N.  W.  67,  N.  W.  57,  38  Am.  Rep.  167. 

38  Am.  Rep.  167.  8.  MitcheU  v.  Chambers,  43  Mich. 

Note:  90  A.  S.  R.  397.  150,  6  N.  W.  57,  38  Am.  Rep.  167. 

3.  Hewett  v.  Back,  17  Me.  147,  35  9.  Mitchell  v.  Chambers,  43  Mich. 
Am.  Dee.  243;  Benson  v.  Thompson,  27  150,  5  N.  W.  57,  38  Am.  Rep.  167; 
M&  470,  46  Am.  Dec.  617;  Arey  v.  Muldon  v.  Whitlock,  1  Cow.  (N.  Y.) 
Hali,  81  Me.  17,  16  Atl.  302,  10  A.  S.  290,  13  Am.  Dec.  533. 

R.  232;  Hill  v.  Crocker,  87  Me.  208,  32  10.  Arey  v.  Hall,  81  Me.  17,  16  Atl. 

Atl.  878,  47  A.  S.  R.  321;  MitcheU  v.  302,  10  A.  S.  R.  232;  Mitchell  v. 

Chambers,  43  Mich.  150,  5  N.  W.  57,  Chambers,  43  Mich.  150,  6  N.  W.  57, 

38  Am.  Rep.  167;  Muldon  v.  Whitlock,  38  Am.  Rep.  167. 

1  Cow.  {N.  Y.)  290,  13  Am.  Dec.  533.  Note:  90  A.  S.  R.  398. 

Note:  90  A.  S.  R.  398.  11.  Arey  v.  Hall,  81  Me,  17,  1«  Atl. 

4.  Benson  v.  Thompson,  27  Me.  470,  302,  10  A.  S.  R.  232. 

46  Am.  Deo.  617;  Hill  v.  Crocker,  87      12.  Hewett  v.  Buck,  17  Me.  147,  35 
Me.  208,  32  Atl.  878,  47  A.  S.  R.  321.  Am.  Dee.  243;  MitcheU  v.  Chambers,  43 
Note:  90  A.  S.  R.  398.  Mich.  150, 5  N.  W.  57, 38  Am.  Rep.  167. 

5.  MitcheU  V.  Chambers,  43  Mich.     Note:  90  A.  S.  R.  398. 

150,  5  N.  W.  57,  38  Am.  Rep.  167.  13.  MitcheU  v.  Chambers,  43  Mich. 

Note:  90  A.  S.  R.  398,  150,  5  N.  W.  57,  38  Am.  Rep.  167. 

3.  Great  Lakes  Towing  Co.  v.  MiU  14.  Note:  90  A.  S.  R.  398,  409. 

Trani,p.  Co.,  155  Fed.  11,  83  C.  C.  A.  15.  Mitchell  v.  Chambers,  43  Mich. 

607,  22  L.R.A.{N.S.)  769.  150,  5  N.  W.  57,  38  Am.  Rep.  167. 

7.  Hewett  t.  Buck,  17  Me.  147,  35  Note:  90  A.  S.  R.  398,  409. 
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of  insui-ance  on  the  vessel,  either  in  port  or  for  the  voyage,  without 
She  expr^  or  implied  assent  of  the  owners.^*  But  where  a  managing 
owner  has  made  a  practice  of  insuring  the  ship  at  her  full  value,  he 
cannot  thereafter  decline  so  doing  without  notice  to  the  other  co- 
owner,  and  is  liable  to  him  where  he  subsequently  insures  only  hi.<t 
own  interrat,  and  the  vessel  is  lost.*' 

84.  Revocation  of  Co-owners'  Authority. — Where  the  rights  of 
third  persons  are  not  concerned,  neither  a  part  owner  nor  the  ship's 
husband  can  subject  his  co-owner  to  a  liability  where  his  authority 
to  do  so  has  been  revoked  directly  or  by  a  dU^ent  from  the  adventure 
on  which  the  liabilities  were  incurred ;  and  notice  to  the  other  co- 
owners  of  such  revocation  or  dissent  is  not  essential,  though  he  must, 
of  course,  notify  the  managing  owner.**  The  dissenting  part  owner 
is  not  liable  to  third  persons  with  knowledge  or  notice  of  the  dissent 
or  revocation ;  nor  is  it  essential,  in  order  that  one  part  owner,  dis- 
senting from  a  voyage,  may  not  be  liable  to  third  persons  furnishing 
the  vessel  supplies,  that  he  take  a  stipulation  in  admiralty  for  the 
vessel's  safe  return.*  Some  cases  hold  that  the  death  of  a  co-owner 
does  not  revoke  as  to  his  share  the  authority  of  the  ship's  husband  or 
the  master,  while  in  others  the  contrary  has  been  held  as  to  the  co- 
owner's  authority.' 

85.  Who  Are  Liable  as  Part  Owners. — ^As  a  general  rule,  liability 
as  part  owner  rests  on  those  who  hold  the  beneficial  title  to  shares  in 
the  vessel,*  and  the  burden  is  on  the  plaintiff  to  prove  the  joint  owners 
ship  as  alleged  in  order  to  recover.*  A  person  who  is  not  the  owner  of 
a  share  either  in  law  or  equity,  as  where  he  bought  a  share  which  the 
alleged  vendors  were  not  ^titled  to  sell,  cannot  be  held.'  Where 
there  has  been  a  change  of  ownership,  the  persons  owning  shares  at 
the  time  of  a  pEirticular  transaction  are,  as  a  general  rule,  subject  to 
any  liability  incurred  or  any  profit  earned  thereby.*  A  part  owner 
is  not,  therefore,  liable  for  a  diarge  incurred  before  he  became  part 
owner;  as,  for  instance,  for  a  portion  of  the  commission  paid  to  a 

16.  Finney  v.  Warren  Ins.  Co.,  1  20.  Elder  v.  Larrabee,  45  Me.  590, 
Mete  (Mass.)  16,  35  Am.  Dee.  343  71  Am.  Dec.  567. 

and  note;  Finney  v.  Fairbaven  Ins.  Notes:  88  Am.  Dec.  366j  00  A.  S. 

Co.,  5  Mete.  (Mass.)  192,  38  Am.  Dec.  R.  399. 

397  imd  note;  MitcheU  v.  Chambers,  1.  Note:  90  A.  S.  R.  401. 

41  Mich.  150, 6  N.  W.  57,  38  Am.  Rep.  2.  Note:  90  A.  S.  R.  402. 

167.  3.  Note:  90  A.  S.  B.  402.  As  to  the 

Note:  90  A.  S.  R.  398.  liability  of  a  mortgagee  of  a  share, 

17.  Ralston   v.   Barclay,  6   Mart,  see  infra,  par.  101. 

0.  S.  (La.)  649,  12  Am.  Dec.  483,  4.  Swift  v.  Tatner,  89  Ga.  660,  16 

18.  KIder  v.  Larrabee,  45  Me.  590,  S.  E.  842,  32  A.  S.  R.  lOL 
71  Am.  Dec.  567.  5.  Note:  90  A.  S.  R.  402. 

Notes:  88  Am.  Dec,  366;  90  A.  8.     6.  Donnell  v.  Walsh,  33  N.  T.  43, 


R.  399. 

19.  Note:  90  A.  S.  R.  399,  401. 


88  Am.  Dee.  361. 
Note:  90  A.  S.  B.  402. 
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broker  for  procuriag  a  charter  for  the  veseel.^  But  part  awn&rs  are 
liable  for  articles  furnished  or  work  done  to  the  ship,  after  they  become 

owners,  if  they  are  charged  to  the  ship,  although  the  contJtu:t  was 
made  before.*  Persona  who  have  transferred  their  beneficial  interest 
so  that  they  have  no  right  to  profits  are  no  longer  liable  for 
repairs  ordered  by  a  managing  owner  after  the  contract  of  sale  was 
made,'  but  they  cannot  there^  divest  themselves  of  existing  liabili- 
ties unless  the  credit  was  given  entirely  to  the  ship.*®  One  who  pur- 
chases shares  in  a  vessel  during  a  voyage  is  ordinarily  liable  for  the 
expenses  and  entitled  to  the  profits  of  that  voyage.'* 

86.  Extent  of  Liability. — ^When  the  liability  of  part  owners  as 
such  to  third  persons  is  once  established,  each  owner  is  by  the  common 
law  liable  in  solido  for  the  whole  amount  of  the  debt,  without  refer- 
ence to  the  proportion  of  his  interest  or  to  an^-'  stipulations  between 
himself  and  the  other  owners  or  their  agents."  The  civil  law,  on  the 
other  hand,  holds  each  liable  as  part  owner  only  for  his  proportion  or 
"virile  share"  of  the  debt,^*  and  the  common  law  rule  has  been  greatly 
modified  by  the  Federal  Limited  Liability  Acts.'*  Where  part  owners 
become  partners,  they  are  liable  in  solido  for  all  debts  contracted  in 
pursuing  their  business,"  even  in  civil  law  jurisdictions."  It  is 
said  that  a  court  of  equity  will  distribute  the  liability  ratably  as  among 
the  part  owners,  affordinp;  a  right  of  contribution  to  one  who  has 
paid  more  than  his  proportion.  The  rule  as  to  liability  in  solido 
does  not  apply  to  insurers  who  become  owners  by  accepting  an 
abandonment  of  the  vessel.''  In  the  case  of  a  conflict  of  laws  as  to 
whether  part  owners  are  liable  in  solido,  or  merely  in  proportion  to 
the  interest  held  by  them,  the  law  of  the  place  of  making  the  con- 
tract out  of  which  the  debt  arose  controls,'^  while  the  law  of  the  place 

7.  Portland  Bank  v.  Stabbs,  6  Afass.  14  Pa.  St.  34,  53  Am.  Dee.  513. 
422,  4  Am.  Dec.  151.  Notes:  13  Am.  Dec.  320;  88  Am. 

Note:  90  A.  B.  B.  402.  Dec.  368;  90  A.  S.  R.  404. 

8.  Jones'  v.  Pitcher,  8  Stew,  ft  P.  IS.  Carroll  v.  Waters,  9  Uart.  O. 
(Ala.)  135,  24  Am.  Dee.  716;  Scottia  8.  (La.)  500,  13  Am.  Dec.  316  and 
V.  Stanley,  1  Dall.  (Pa.)  128,  1  D.  8.  note;  Baldwin  v.  Gray,  4  Mart.  N.  S. 
(L.  ed.)  67.  (La.)  192, 16  Am.  Dec.  160. 

9.  Note:  90  A.  S.  B.  402.  Note:  90  A.  S.  R.  403. 

10.  Swift  T.  Tatner,  89  (3a.  660,  15  14.  Note:  90  A.  S.  B.  406.  See  in- 
8.  £.  842,  32  A.  S.  R.  101  and  note.  £ra,  par.  507  et  seq. 

11.  Swift  V.  Tatner,  89  Oa.  660,  1£  16.  Jones  v.  Pitcher,  3  Stew,  ft  P. 
S.  £.  842.  32  A.  S.  B.  101;  Portland  (Ala.)  135,  24  Am.  Dee.  716;  Simpson 
Bank  v.  Stubba,  6  Mass.  422,  4  Am.  v.  Story,  146  Mass.  497, 14  N,  E.  641, 
Dee.  151;  Lamb  v.  Dnrant,  12  Mass.  1  A.  S.  R.  480. 

54,  7  Am.  Dec  31.  16.  Notes:  13  Am.  Dee.  320  ;  90  A. 

Note:  90  A.  S.  R.  403.  8.  R.  404. 

12.  Jones  v.  Pitcher,  3  Stew,  ft  P.  17.  Notes:  88  Am.  Dec  868  ;  90  A. 
(Ala.) -135,  24  Am.  Dec.  716;  Elder  S.  B.  404. 

T.  Larrabee,  45  Me.  590,  71  Am.  Dec  18.  Baldwin  t.  Gray,  4  Mart.  N.  S. 

567;  McDonald  v.  Black,  20  Ohio  186,  (La.)  192,  16  Am.  Doe.  169. 

56  Am.  Dec.  448;  Hopkins  v.  Forsyth,  Note:  90  A.  8.  B.  406. 
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of  the  making  of  the  contract  by  which  a  part  owner  became  such 
determines  the  obligation  of  the  part  owners  toward  each  other.^* 

87.  Discharge  of  Part  Owner's  Liability.— Where  a  creditor  deals 
with  but  one  of  the  part  owners  and  relies  on  his  exclusive  credit,  the 
others  are  not  liable  at  all.*"  Although  a  joint  owner  is  bound  in 
solido  on  the  vessel's  obligation,  a  receipt  to  him  for  his  proportionate 
share  discharges  him  from  further  liability.*  Where  the  liability  of 
all  is  joint,  any  action  of  ihe  creditor  that  releases  one  part  owner 
operates  to  release  his  co-owners.'  While  the  receipt  of  the  promissory 
note  of  one  as  payment  of  the  debt  will  discharge  his  co-owners,  the 
presumption  is  that  such  note  was  received  as  conditional  payment 
only,  and  unless  paid  at  maturity  does  not  discharge  them,  whether 
the  creditor  at  the  time  knew  of  such  part  owners  or  not."  Similvly, 
a  receipt  in  full  by  the  creditor  to  the  ship's  husband  may  be  denied 
and  does  not  release  the  co-owners.* 

88.  Parties  to  Actions  Involving  Part  Owners. — ^Where  part  owners 
enter  into  a  contact  joint  in  its  nature,  they  must  all  join  in  an 
action  on  it,*  as  for  the  recovery  of  freight*  Similarly,  an  action  on 
a  contract  rdating  to  the  ship  should  regularly  be  brought  against 
all  jointly.'  In  certain  cases,  however,  part  owners  may  sue  or  be  sued 
separately.  Each  may,  it  is  held,  sue  the  ship's  husbwd  for  his  pro- 
portion of  the  freight,  or  be  sued  for  his  share  of  the  expenses  ad- 
vanced by  the  ship's  husband.  The  interest  of  each  in  the  vessel 
being  sepamte  and  distinct,  one  may  maintain  bis  separate  action 
against  another  part  owner  to  recover  money  collected  as  insurance 
on  the  former's  share,^  or  against  a  sheriff  to  recover  his  share  of 
the  proceeds  of  an  execution  sale  of  the  entire  v^sel  on  a  judgment 
to  which  he  was  not  a  party.'  In  general,  where  all  ^e  part  owners 
give  a  joint  authority  to  a  third  person,  in  an  action  thereon  they 
should  join  as  plaintiffs  and  be  joined  as  defendants;  while  if  the 
covenant  or  contract  giving  the  authority  ran  to  each  part  owner 

19.  Baldwin  v.  Gray,  4  Mart.  N.  S.  Notes:  88  Am.  Dee.  368  ;  90  A.  S. 
(La.)  192,  16  Am.  Dec.  169.  B.  407. 

20.  Note:  90  A.  S.  R.  406.  And  see  generally,  Pab^bs,  vol.  20, 
1.  Baldwin  v.  Gray,  4  Mart  N.  S.  p.  673. 

(La.)  192,  16  Am.  Dee.  169.  6.  Milbnm  t.  Gnyther,  8  Gill  (Md.) 

8.  Note:  90  A.  8.  B.  406.  92,  50  Am.  Dee.  681;  DonneU  v. 

3.  Mnldon  v.  Whitlock,  1  Cow.  (N.  Walsh,  33  N.  T.  43,  88  Am.  Dee.  361 
Y.)  290,  13  Am.  Dec  633.  and  note. 

Note:  90  A.  S.  R.  406.  Note:  90  A.  S.  a  407. 

As  to  tbe  giving  of  a  note  by  a  7.  Eeny  v.  Pacific  Marine  Co.,  121 
debtor  as  payment  Me  PATumiT,  voL  Cal.  564,  54  Pac.  89,  66  A.  S.  R.  65. 
21,  p.  70  et  seq.  8.  Note:  90  A.  S.  R.  407. 

4.  Note:  90  A.  S.  R.  406.  9.  Hopkins  v.  Forsyth,  14  Pa.  St 
6.  Fatten  v.  Quemey,  17  Mass.  182,  34,  53  Am.  Deo.  613. 

9  Am.  Deo.  14L 
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severally,  there  not  only  need  not  but  cannot  be  a  joint  action.^* 
An  should  join  in  an  action  in  tort  for  injury  to  the  common  prop- 
erty,** but  one  may  proceed  in  admiralty  against  a  mere  unlawful 
possessor,**  or  maintain  trover  for  the  conversion  of  his  undivided 
interest.**  In  an  action  against  part  owners  on  a  liability  arising 
out  of  a  tort,  each  may  be  sued  separately.**  On  the  death  of  one  dur- 
ing an  action  by  or  against  the  part  owners  jointly,  the  personal 
representatives  do  not  become  parties,  but  the  action  is  carried  to 
its  conclusion  by  or  against  the  survivors,  who  must  account  to  the 
decedent's  representatives  for  his  share  of  the  judgment,  or  if  the 
result  was  adverse  are  entitled  to  contribution  from  them  for  his 
proportion  of  the  expenses.**  The  mode  of  taking  objections  to  non- 
joinder of  parties  is  treated  elsewhere.** 

89.  Attachment  of  Part  Owner's  Share. — Although  the  undivi(3ed 
interest  of  a  part  owner  in  a  vessel  cannot,  it  is  held,  be  made  the 
object  of  an  action  in  rem  in  the  admiralty,  it  may  be  attached  by  a 
creditor  like  otiier  property  held  in  common.*'  Where  a  vessel  is 
chartered  by  the  majority  owner,  and  is  attached  while  abroad  for 
his  personal  debt,  on  an  action  by  the  master  against  all  the  owners 
for  delay  and  loss  of  employment  they  are  liable  for  failure  to 
replevy  and  release  the  ship.**  One  part  owner  cannot  replevy  his 
undivided  share  in  a  vessel  held  by  a  sheriff  on  attachment  process, 
since  delivery  of  the  share  cannot  be  made  without  delivering  him 
the  whole  ^ip  in  which  others  have  rights  of 'ownership.**  Joint 
owners  not  being  partners,  a  sale  in  execution  on  a  judgment  against 
part  of  them  only  does  not  pass  the  interests  of  those  not  made  parties 
to  the  suit ;  and  the  fact  that  the  ship's  husband  has  power  to  sell  the 
whole  of  her  does  not  authorize  the  sheriff  to  do  the  same  under  an 
execution  against  him,  nor  to  do  more  than  to  sell  his  share  as  a  part 
owner."  In  civil  law  jurisdictions,  where  part  owners  engaged  in 
carrying  property  far  hire  are  regarded  as  commercial  partners,  if 
one  of  them  be  a  resident  of  the  state,  although  the  others  are  not, 
a  partnership  creditor  cannot  attach  the  vessel,  the  attachment  law 
being  treated  as  applicable  only  to  the  property  of  nonresident  debtors.* 

10.  Milbnm   v.   Guyther,   8   OiU  S.  R.  408,  409. 

(Md.)  92,  50  Am.  Deo.  681.  18'  See  PAimxs,  vol.  20,  p.  701. 

Note:  90  A.  S.  B.  408.  17.  Note:  90  A.  S.  R.  409. 

11.  Notes:  88  Am.  Dee.  368;  90  A.  18.  Swift  v.  Tatner,  89  Oa.  660,  15 
S.  R.  408.  S.  E.  842,  32  A.  S.  R.  lOL 

12.  Note:  90  A  S.  R.  408.  NoU:  90  A.  8.  R.  410. 

13.  Oatee  v.  Thompson,  57  Ue.  442,     19.  Note:  90  A.  S.  R.  410. 

99  Am.  Dee.  782.  20.  Hopkins  v.  Forsyth,  14  Fa.  St 

14.  Jones  y.  Pitcher,  3  Stew.  &  P.  34.  53  Am.  Dec.  513. 
(Ala.)  135,  24  Am.  Deo.  716.  Note:  90  A  S.  R.  410. 

Note:  90  A.  S.  R.  408.  1.  Note:  90  A.  S.  R.  410. 

16.  Notes:  88  Am.  Dec.  368  ;  90  A. 
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Tranafer  and  Conveyance  of  Vessels 

90.  Law  Applicable. — The  rules  for  the  acquisition  of  property  by 
persons  engaged  in  navigation,  and  for  its  transfer  and  descent,  are, 
with  some  exceptions,  those  prescribed  by  the  state  to  which  the 
vessels  belong.'  A  contract  for  the  sale  of  a  ship  will  be  governed  by 
the  law  of  tJie  place  where  the  sale  was  made  and  the  vessel  delivered, 
though  the  seller  resides  in  a  different  state.*  Such  sale  is  within 
the  provisions  of  local  statutes  governing  sales  of  personal  property, 
and  is  not  governed  by  the  general  commercial  law  of  the  country.* 
The  validity  and  effect  of  an  assignment  or  mortgage  of  a  vessel  at 
sea,  made  at  the  home  port,  which  is  also  the  domicil  of  both  parties, 
will  be  determined  by  the  law  of  that  state."  So  a  deed  of  trust  of 
a  vessel  at  sea,  preferring  certain  creditors,  valid  where  made  and 
where  the  parties  reside,  will  be  upheld  though  void  under  the 
laws  of  a  state  into  which  she  afterward  comes  and  is  attached, 
f^pecially  where  the  debts  are  payable  in  the  first  state.  If,  however, 
the  vessel  at  the  time  of  transfer  is  within  the  jurisdiction  of  the 
second  state,  an  assignment  void  under  its  law  will  not  affect  the 
rights  of  local  creditors  though  valid  where  made.* 

91.  Sale  and  Conveyance  by  Agent. — The  authority  of  an  agent 
empowered  to  sell  a  ship  is  special  and  limited  in  character.  By 
implication  it  includes  the  vessel's  appurtenances,  but  not  articles  not 
appurtenant.  Authority  to  sell  one  ship  does  not  of  itself  operate  as 
authority  to  sell  another  though  used  in  connection  with  her.  Hence, 
an  agent  empowered  to  sell  a  yacht  has  no  authority  to  sell  a  naphtha 
laundi  used  as  its  tender  which  cannot  be  carried  by  the  yacht  and 
does  not  accompany  it  on  its  trips  and  voyages.'  A  conveyance  by 
deed  of  a  vessel,  made  by  a  duly  authorized  and  disclosed  agent  of 
the  owner,  but  executed  in  the  agent's  name,  though  not  operative  at 
law  to  pass  the  title,  will  be  executed  in  equity  as  the  conveyance  of 
the  owner.'  The  owner  is  bound  by  the  unauthorized  sale  to  a  bona 
fide  purchaser  of  a  vessel  by  his  agent  whom  he  has  placed  in  pos- 
session with  all  the  indicia  of  ownership.' 

92.  Representations  and  Warranties, — The  sale  of  a  vessel  may  be 
accompanied  by  representations  or  warranties,  the  effect  of  which  is 

2.  Sherlock  v.  Ailing,  93  U.  S.  99,  6.  Thuret  v.  Jenkins,  7  Mart.  0.  S. 
23  U.  S.  (L.  ed.)  819.  (La.)  318,  12  Am.  Dec.  508;  Sontbem 

3.  Bulkley  v.  Honold,  19  How.  390,  Bank  v.  Wood,  14  La.  Ann.  654,  74 
15  U.  S.  (L.  ed.)  663;  Sturgis  v.  Hon-  Am.  Dec.  446  and  note. 

old,  19  How.  393, 15  U.  S.  (L.  ed.)  666.     6.  Southern  Bank  v.  Wood,  14  La. 

4.  Bulkley  v.  Honold,  19  How.  390,  Ann.  554,  74  Am.  Deo.  446. 

15  U.  S.   (L.  ed.)   663;  Sturj^is  v.  7.  Forrest  v.  Vanderbilt,  107  Fed. 

Honold,  19  How.  393,  15  U.  S.  (L.  734,  46  C.  C.  A.  611,  52  L.R.A.  473. 

ed.)  666;  Laing  v.  Barclay,  [1908]  A.  8.  Welsh  v.  Usher,  2  Hill  Bq.  (S. 

C.  35,  [1918]  Sc.  Ct.  Sesa.  1,  77  L.  C.)  167,  29  Am.  Dee.  63. 

J.  P.  C.  33,  97  L.  T.  N.  S.  816, 10  Asp.  9.  Calais  Steamboat  Co.  v.  Van  Pelt, 

M.L.  Gas.  583, 2  British  Bui.  Caa.  635.  2  Black  372,  17  U.  S.  (L.  ed.)  282. 
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not  very  different,  in  ttie  main,  from  similar  stipulations  or  state- 
ments in  the  sale  of  any  other  chattel.'*  On  the  theory  that  &e  bill 
of  sale  cannot  be  varied  by  parol,  it  is  held  that  no  aoti<Hi  can  be 
maintained  on  a  parol  warranty  of  quality,  made  at  the  time  of  sale 
but  not  embodied  in  the  conveyance.**  And  false  representations  not 
fraudulent,  as  to  the  speed  of  a  steamboat,  made  to  effect  a  sale,  can- 
not be  relied  on  if  a  warranty  as  to  speed  is  inserted  in  the  contract.^* 
In  any  event,  to  vitiate  the  sale,  a  misrepresentation  must  be  material 
and  relied  on  by  the  purchaser  to  his  detriment  and  without  means 
of  knowledge,  and  therefore  he  cannot  rescind  on  the  ground  of 
an  alleged  misrepresentation  as  to  drafts  where  he  inspected  the 
vessel  before  sale  with  his  carpenters,  who  measured  the  draft.** 
Breach  of  warranty  aa  to  ^eed  is  no  ground  for  rescission  and  recov- 
ery of  the  purchase  price  after  the  contract  of  sale  has  been  com- 
pletely executed.*^  When  the  vessel  is  sold  with  her  necessaries  and 
appurtenances,  there  is  no  implied  warranty  that  duplicates  of  her 
fittings  shall  be  furnished.**  However,  the  warranty  implied  in  civil 
law  jurisdictions  against  hidden  defects  extends  to  the  soundness  of 
a  vessel  sold,  and  the  vendee  may,  on  breach  thereof,  retain  her  and 
sue  for  the  difference  between  the  contract  price  paid  and  her  actual 
value.  Unsoundness  by  reason  of  the  decay  and  rottenness  of  the 
hull,  to  ascertain  which  it  was  necessary  to  strip  and  bore  the  vessel, 
is  a  hidden  defect  within  this  principle.** 

93.  Bills  of  Sale. — A  bill  of  sale,  though  customary,  is  not  neces- 
saiy  to  transfer  the  property  in  a  vessel  as  between  the  parties,  but  the 
same  passes  by  delivery  like  any  ot^er  chattel.*'  like  other  written 
contracts,  a  bill  of  sale  which  embodies  the  entire  contract  cannot  be 
varied  by  oral  testimony.*®  It  may  contain  a  clause  restricting  the  use 
to  be  made  of  the  vessel.  Such  clause  may  constitute  an  agreement 
that  the  sale  is  on  conditi(m  tJiat  the  vessel  be  used  as  prescribed,  breach 

10.  See  generally,  Fraud  and  Db-  15  U.  S.  (L.  ed.)  663;  Sturgw  v.  Hon- 
CEiT,  vol.  12,  p.  222.  old,  19  How.  393,  15  V.  S.  (L.  ed.) 

11.  Mumford  v.  McPherson,  1  Johns.  666. 

(N.  Y.)  414,  3  Am.  Dec.  339.  17.  The  Amelie,  6  Wall.  18,  18  U. 

12.  H.  W.  Williams  Traosp.  Co.  v.  S.  (L.  ed.)  806;  Jones  v.  Pitcher,  3 
Darius  Cole  Transp.  Co.,  129  Mich.  Stew.  A  P.  (Ala.)  135,  24  Am.  Dec. 
209,  88  N.  W.  473,  56  L.B.A.  939.  716;  Thuret  v.  Jenkins,  7  Mart.  O.  S. 

13.  Slaughter  t.  Gerson,  13  Wall.  (La.)  318,  12  Am.  Dec.  508;  Southern 
379,  20  U.  S.  (L.  ed.)  627.  Bank  v.  Wood,  14  La.  Ann.  554,  74 

14.  H.  W.  Williams  Transp.  Co.  v.  Am.  Dec.  446;  Taggard  v.  Loring, 
Dariua  Cole  Transp.  Co.,  129  Mich.  16  Mass.  336,  8  Am.  Dec.  140;  Dun- 
209,  88  N.  W.  473,  56  L.R.A.  939.  canson  v.  McClure,  4  Dall.  (Pa.)  308, 

15.  Gazzam  v.  Moe,  40  Wash.  593,  1  U.  S.  (L.  ed.)  845. 

82  Pac.  912,  5  Aim.  Cas.  650,  8  L.R.A.  18.  Mumford  v.  McPherson,  1 
(N.S.)  793.  Johns.  (N.  Y.)  414,  3  Am.  Dec  339. 

16.  Bulkley  v.  Honold,  19  How.  300, 
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of  which  will  forfeit  the  purchaser's  title  but  not  subject  him  to  per^ 
sonal  liability  for  damas^es  as  for  breach  of  covenant." 

94.  Transfer  of  Registered  and  Enrolled  Vessels. — Congress  has 
provided  that  in  every  case  of  the  sale  of  a  registered  vessel,  there 
shall  be  some  instrument  of  writing,  in  the  nature  of  a  bill  of  sale, 
which  shall  recite  at  length  the  certificate  of  registry;  otherwise  the 
said  ship  or  vessel  shall  be  incapable  of  being  so  registered  anew.** 
This  statute  is  intended  only  to  regulate  the  right  of  new  owners  to 
documents  establishing  the  national  character  of  the  vessel ;  ^  and  al- 
though a  bill  of  sale  is  indispensable  to  pass  title  so  as  to  preserve  her 
character  and  priWleges  as  an  American  ship,  the  insertion  of  the 
certificate  in  the  bill  of  sale  is  not  essential  to  transfer  tiie  property  to 
the  purchaser.'  A  bill  of  sale  which  fails  to  redte  at  length-  the 
certificate  of  registry  is  not  rendered  void  by  filling  up  the  blank  left 
therefor,  with  the  vendor's  consent,  subsequently  to  execution  and 
delivery,  or  it  may  be  reformed  in  equity  so  as  to  enable  the  purchaser 
to  comply  with  the  law  as  to  enrolment  and  license.*  The  change 
of  registry  required  when  the  vessel  is  sold  *  likewise  has  relation  to 
her  national  character  only,  and  is  not  necessary  to  pass  title.* 

95.  Delivery. — The  sale  of  a  ship,  though  absolute  in  its  terms  and 
therefore  valid  as  between  the  parties,  is  not  complete  in  the  sense 
that  it  will  vest  an  indefeasible  title  in  the  buyer  until  delivery  in  some 
form.'  Delivery  is  likewise  essential  to  a  pledge  such  as  will  give 
the  pledgee  a  special  property  in  the  vessel;  and  doubt  has  been 
expressed  whether  an  owner  can  pledge  an  undivided  part  without 
delivery  to  the  pledgee  of  the  entire  ship.'  Delivery  of  actual  pos- 
session is  necessary  only  if  possible,  as  where  the  ship  is  in  the  vendor's 
country  at  the  time  of  sale,  though  the  rule  is  otherwise  in  civil  law 
jurisdictions.*  As  with  other  unwieldy  property,  the  delivery  may  be 

19.  Hale  v.  Finch,  104  D.  S.  261,  (N.  Y.)  54,  4  Am.  Dec.  246. 
26  U.  S.  (L.  ed.)  752.  4.  See  supra,  pax.  27. 

20.  United  States  v.  Willings,  4  6.  Jones  v.  Pitdier,  3  Stew.  &  P. 
Cranch  48,  2  U.  S.  (L.  ed.)  546;  WiU-  (Ala.)  135,  24  Am.  Dec.  716;  Regley 
ing  V.  United  States,  4  Dall.  (Pa.)  v.  Morgan,  15  La.  162,  35  Am.  Dec 
374,  1  U.  S.  (L.  ed.)  872.  188;  Brooks  v.  Bondsey,  17  Pick. 

1.  The  Amelie,  6  Wall.  18,  18  U.  S.  (Mass.)  441,  28  Am.  Dec  313. 

(L.  ed)  806;  Hall  v.  De  Cmr,  95  U.  6.  Lamb  v.  Durant,  12  Mass.  54,  7 

S.  485,  24  U.  S.  (L.  ed.)  547;  Jones  Am.  Dec.  31.   See  also  Sales,  vol.  24, 

V  Pitcher,  3  Stew.  &  P.  (Ala.)  135,  p.  32. 

24  Am.  Dec.  716;  Begley  v.  Morgan,  As  to  the  necessity  of  delivery  in  the 

15  La.  162,  35  Am.  Dec  188;  Woolley  case  of  sales  generally,  see  Silks,  vol. 

V.  Constant,  4  Johns,  (N.  Y.)  54,  4  24,  p.  14  et  seq. 

Am.  Dec.  246.  7.  Portland  Bank  v.  Stuhbs,  6  Mass. 

2.  Jones  v.  Pitcher,  3  Stew.  &  P.  422,  4  Am.  Dec.  151.  As  to  delivery 
(Ala.)  135,  24  Am.  Dec.  716;  Woolley  in  cases  of  pledge  generally,  see 
V.  Constant,  4  Johns.  (N.  Y.)  54,  4  Pledge,  vol.  21,  p.  642  et  seq. 

Am.  Dee.  246.  8.  Thuret  v.  Jenkins,  7  Mart.  0.  S. 

3.  Woolley  v.  Constant.  4  Johns.  (La.)  318,  12  Am.  Dec.  508;  Southern 
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purely  constructive,  and  may  be  effected  by  delivery  of  the  vessel's 
documents  of  title,  which  Bupplies  not  merely  a  symbol*  but  the  mode 
of  enabling  the  buyer  to  take  actual  possession  as  soon  as  drcum- 
stances  permit.*  Hence,  at  common  law,  property  in  a  ship  passes  aa 
between  the  parties  on  the  execution  and  delivery  of  a  bill  of  sale  or 
mortgage,  tbougli  as  to  creditors  the  titie  is  not  always  perfect  unless 
possession  accompanies  the  deed.  Neglect  of  delivery,  if  unexplained, 
may,  with  other  circumstances,  lead  to  the  inference  of  fraud,  but  the 
sale  is  not  thereby  rendered  void.**>  Delivery  of  the  bill  of  sale  to  a 
third  person  for  use  and  benefit  of  the  vendees,  in  pursuance  of  a 
previous  agreement  to  that  effect,  and  the  acceptance  of  it  by  the 
vendees  as  soon  as  possible  after  they  were  informed  of  the  delivery, 
with  possession  t^en  of  the  vessel  as  soon  as  convenient,  constitutes  a 
valid  transfer  as  against  an  attachment  laid  after  delivery  of  the 
bill  but  before  possession  of  the  ship  is  taken  by  the  vendee.'*  Simi- 
larly, trandmission  of  a  bill  of  sale  by  mail  has  been  held  equivalent 
to  a  delivery  of  the  thing  sold,  and  the  transfer  of  title  is  perfected 
from  the  instant  that  the  letter  containing  the  bill  is  mailed,  so  as  to 
entitle  the  vendee  to  the  possession  of  the  ship  as  against  attaching 
creditors  of  the  vendor,  though  the  bill  of  sale  is  n<A  received  by  the 
■  vendee  prior  to  the  levy  of  the  attachment'* 

96.  Conveyance  of  Vessels  at  Sea. — A  conveyance  by  the  owner  of 
his  interest  in  a  ship  passes  titie  wherever  the  vessel  may  be  at  the 
time."  The  transfer  of  a  ship  or  cargo  at  sea  by  the  delivery  of  a 
bona  fide  bill  of  sale,  mortgage,  or  assignment  in  trust  is  valid,  even 
as  against  the  vendor's  creditors,  though  possession  is  not  at  once  given, 
provided  tlie  vendee  takes  prompt  possession  when  the  property  comes 
within  his  reach.'^  Although  the  failure  to  deliver  such  vessel  at  the 

Bank  v.  Wood.  14  La.  Ann.  554,  74  13.  Crapo  v.  Kelly,  16  Wall  610, 

Am.  Dec.  446.  And  see  iofra,  par.  96.  21  U.  S.  (L.  ed.)  430. 

9.  Soathern  Bank  v.  Wood,  14  La.  14.  Harria  v.  D'WoIf,  4  Pet  147, 
Ann.  554,  74  Am.  Dec.  446.  As  to  con-  7  U.  S.  (L.  ed.)  811;  Gibson  v.  Stev- 
structive  deUvery  generally,  see  Sales,  ens,  8  How.  384,  12  U.  S.  (L.  ed.) 
vol.  24,  p.  53  at  seq.  1123;  Graves  v.  Roy,  13  La.  464,  33 

10.  KouLhern  Bank  v.  Wood,  14  La.  Am.  Dec.  568;  Thuret  v.  Jenkins,  7 
Ann.  554,  74  Am.  Dec.  446;  Badlam  Mart  0.  S.  (La.)  318,  12  Am.  Dec. 
V.  Tucker,  1  Pick.  (Mass.)  389,  U  Am.  508  and  note;  Southern  Bank  v.  Wood, 
Dec.  202  and  note;  Portland  Bank  v.  14  La.  Ann.  554,  74  Am.  Dec.  446  and 
Stubbs,  6  Mass.  422,  4  Am.  Dec.  151  note;  Ludwig  v.  Fuller,  17  Me.  162, 
and  note;  Lamb  v.  Durant,  12  Mass.  35  Am.  Dec.  245;  Portland  Bank  t. 
54,  7  Am.  Dec.  31;  Bufflngton  v.  Stacey,  4  Mass.  661,  3  Am.  Dec.  253; 
Curtis,  16  Mass.  527,  8  Am.  Deo.  Portland  Baok  v.  Stubbs,  6  Mass.  422, 
115.  4  Am.  Dec.  151  and  note;  Lamb  v. 

11.  BuflBngton  v.  Curtia,  16  Mass.  Durant  12  Mass.  54,  7  Am.  Dec.  31; 
627,  8  Am.  Dec.  115.  Bufllngton  v.  Curtis,  15  Mass.  527,  8 

12.  Begley  v.  Morgan,  16  La.  162,  Am.  Dec.  115;  Badlam  v.  Tucker,  1 


36  Am.  Dec.  188. 


Pick.  (Maas.)  380,  11  Am.  Deo.  202 
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time  the  conveyance  is  executed  is  not  open  to  suspicion,"  delay  on 
the  purchaser's  part  in  taking  possession  on  her  arrival  in  port,  though 
witliout  effect  as  between  the  parties,  may  be  presumptive  evidence 
of  fraud  whwe  creditors  are  concerned,'*  On  the  other  hand,  his  as- 
sumption of  possession  does  not  perfect  his  title,  but  is  merely  evidence 
that  the  transfer  was  real>'  In  some  states,  registration  under  local 
statutes  is  not  necessary  to  the  validity  of  a  mortgage  of  a  ship  or 
vessel,  nor  of  goods  at  sea  or  abroad,  if  the  mortgagee  takes  posses- 
sion of  them  as  soon  as  may  be  after  their  arrival  in  the  state.*' 
The  purchaser  of  a  ship  at  sea  takes  her  subject  to  all  incumbrances 
on  her,  and  to  all  lawful  contracts  made  or  to  be  made  by  ihe  master, 
as  to  the  employment  of  the  ship,  before  notice  of  the  transfer.'*  On 
irimilor  principles,  where  a  ship  at  sea  belonging  to  a  partnership  is 
sold  by  one  of  the  partners  at  home,  and  subsequently  sold  and  pos- 
session delivered  by  the  other  partner  abroad  under  whose  control 
she  then  was,  and  who  had  no  knowledge  of  the  prior  sale,  it  is  held 
that  the  second  sale  passes  the  title  as  against  the  former.-** 

97.  IttTolontary  Aasignments. — An  assignment  by  operation  of  an 
insolvency  law  of  the  state  where  the  vessel  is  divests  the  title  of  the 
owner  and  persons  claiming  under  him,  provided  due  diligence  is  used 
to  reduce  the  vessel  to  possession.'  On  the  theory  that  a  vessel  on 
the  high  seas  is  a  portion  of  the  territory  of  the  state  in  which  her 
owners  reside,*  an  involuntary  assignment  un^er  the  decree  of  an 
insolvency  court  therein  has  the  same  effect  as  if  she  had  been  physi- 
cally within  the  state  at  the  time,  and  passes  title  to  her  which  pre- 
vails over  the  lien  of  an  attachment  subsequently  issued  in  another 
state  wherein  she  was  seized  before  possession  had  been  taken  by  the 
assignee.*  But  if  at  the  time  of  such  involuntary  assignment  the 
vessel  is  in  the  territorial  waters  of  another  state  and  is  there  seized 
under  attachment  proceedings,  the  latter  will  prevail.* 

and  note;  Taber  v.  Hamlin,  97  Mass. 
489,  93  Am.  Dec.  113  and  note. 
Note:  23  L.R.A.  46. 

15.  Conard  v.  Atlantic  Ins.  Co.,  1 
Pet.  386,  7  U.  S.  (L.  ed.)  189;  Conard 
V.  NieoU,  4  Pet.  291,  7  U.  S.  (L.  ed.) 
862. 

16.  Southern  Bank  v.  Wood,  14  La. 
Ann.  554,  74  Am.  Dec  446;  Portland 
Bank  v.  Stubbs,  6  Mass.  422,  4  Am. 
Dec.  151  and  note;  Lamb  v.  Durant, 
12  Mass.  54,  7  Am.  Dec.  731. 

17.  Soutbem  Bank  v.  Wood,  4  La. 
Ann.  554,  74  Am.  Dec.  -146. 

18.  Taber  v.  Hamlin,  97  Mass.  489, 
93  Am.  Dec  113. 

19.  Portlard   Bank   v.    Stubbs,  6 
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Mass.  422,  4  Am.  Dee.  151;  Lamb  v. 
Durant,  12  Mass.  54,  7  Am.  Dec.  31. 

20.  Lamb  t.  Durant,  12  Mass.  54, 
7  Am.  Dec  31. 

1.  Crapo  V.  Kelly,  16  WaU.  610,  21 
U.  S.  (L.  ed.)  430. 

2.  See  supra,  par.  6. 

3.  Crapo  v.  Kelly,  16  Wall.  610,  21 
U.  S.  (L.  ed.)  430,  reversing  45  N.  Y. 
86,  8  Am.  Rep.  35;  Southern  Bank  t. 
Wood,  4  La.  Ann.  554,  74  Am.  Dec. 
446. 

Notes:  12  Am.  Dec.  511;  23  L.R.A. 
46;  46  L.R.A.  275. 

4.  Crapo  v.  Kelly,  16  Wail.  610,  21 
U.  S.  (L.  ed.)  4S0. 
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98.  What  Panes  as  Appurt«xuukt  to  Vessel. — Ships  are  usually 
transferred  with  Uieir  "i^purtoiances/'  and  there  has  been  consider- 
able discussion  as  to  what  that  term  includes.  The  question  cannot  be 
positively  determined  by  any  precise  definition."  It  may  be  laid 
down  generally  that  only  those  things  will  be  considered  appurtenances 
and  necessaries  which  are  really  necessary  to  the  vessel  in  tiie  carrying 
on  of  its  accepted  business;  and^ there  is  no  implied  wananty  that 
duplicates  bhall  be  furnished.  Obviously  included  is  everything  that 
belongs  to  her  ^  a  ship,  such  as  sails  and  rigging,  rudder  and  cordage, 
compasses,  chronomet^,  lights,  tackle  and  apparel,  even  though  not 
on  board  in  some  cases ; '  and  where  she  is  engaged  in  a  particular 
employment,  special  equipment  necessary  thereto  may  be  included.' 
On  the  other  h&hd,  mere  convenience  or  usefulness,  as  distinguished 
from  what  is  indispensable  and  necessary,  is  not  sufficient,  and  noth- 
ing  is  an  appurtenance  which  is  not  appropriated  to  the  particular 
ship  exclusively.*  Thus,  the  crank  shaft  and  rudder  of  a  steam  vessel, 
wliich  are  not  in  use  and  are  not  necessary  to  the  operation  of  the 
vessel  but  have  been  displaced  by  similar  appliances,  are  not  included.' 
Distinct  craft,  though  each  is  indispensable  to  the  other  in  the  work 
in  which  they  are  engaged,  cannot  be  TOnsidered  as  appurtenances  of 
each  other.  The  courts  practically  agree  that  even  the  ship's  boats 
do  not  pasa  as  appurtenances,  since  the  perfect  use  of  her  may  be 
enjoyed  without  them.^**  .So,  a  nf^>htha  launch  is  not  an  appurtenance 
of  a  yacht  with  which  it  has  been  used  as  tender,  so  as  to  pass  by  a 
sale  of  the  yacht,  particularly  where  it  cannot  be  carried  by  the  yacht 
and  does  not  accompany  it  on  its  voyages." 


99.  In  General. — Mortgages  of  vessels  are  governed  for  the  most 
part  by  the  rules  determining  the  form,  execution,  and  recording  of 
other  conveyances.  An  equitable  mortgage  may  be  created  by  an 
indorsement,  at  the  time  of  sale,  on  the  ship's  register,  which  is  there- 
upon retained  by  the  vendor,  that  the  property  shall  not  pass  until 
the  notes  given  for  her  purchase  money  have  been  paid;  and  such 
eanitable  mortgage  will  be  enforced  against  creditors  who  obtain  a 
subsequent  legal  lien,  as  by  attachment,  but  not  as  against  subsequent 


6.  United  States  v.  Dewey,  188  U.  8.  Ann.  Cas.  653. 
264,  23  S.  Ct.  415,  47  U.  S.  (L.  ed.)     9.  Gazzam  v.  Moe,  40  Wash.  693,  82 
463.  Pac.  912,  5  Ann.  Caa.  650  and  note, 

6.  Oazzam  v.  Moe,  40  Wash.  693,  82  8  L.R.A.(N.S.)  793  and  note. 

Pac.  912,  5  Ann.  Cas.  650  and  note,  10.  Notes:  8  L.E.A.(N.S.)  794  ;  6 
8  L.R.A.(N.S.)  793  and  note.  Ann.  Caa.  652. 

7.  Notes:   8  L.R.A.(N.S.)    793  et      11.  Forrest  v.  VanderbUt,  107  Fed. 


Mortgage* 


734,  46  C.  C.  A.  611,  62  L.R.A. 


I.)  793  ;  6  473. 
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purchasers  for  value,  without  notice.^'  A  contract  lien  for  repairs 
given  in  one  state  may  have  effect  as  an  equitable  mortgage  in  anotiier 
state,  though  not  recorded  or  required  to  be  recorded  by  the  registra- 
tion law  of  either,  and  will  prevail  over  the  liens  of  attaching  creditors 
in  the  second  state,  who  are  not  innocent  purchasers  for  value  in  such 
case.^*  Mortgages  may  as  well  be  given  to  secure  future  advances  and 
contingent  debts  as  those  that  already  exist,  and  are  certain  and  due.^^ 

100.  Bill  of  Sale  Intended  as  Mortgage. — A  bill  of  sale  of  a  vessel 
absolute  on  its  face  will  be  deemed  a  mortgage  if  intended  as  such 
by  the  parties,  that  is,  if  it  was  given  merely  as  security  for  a  debt;  ^* 
and  parol  evidence  is  admissible  to  establish  the  character  of  such 
instrument  as  a  mortgage  as  between  the  parties,^*  but  not  as  against 
third  persons  who  have  in  good  faith  been  misled  by  its  form  to  their 
hurt.^'  The  facts  that  the  bill  of  sale  was  recorded,  that  the  vessel 
was  enrolled  in  the  name  of  t^e  trBn8fa*ee,  that  a  policy  of  insurance 
was  taken  out  in  his  name  as  owner,  and  that  no  note  or  bond  was 
taken  by  him,  will  not  overcome  positive  evidence  that  the  bill  was 
taken  as  a  mere  security  for  a  loan.^^ 

101.  Rights  and  Liabilities  of  Parties. — As  with  other  chatty 
mortgages,  it  is  very  generally  held  that  the  mortgage  of  a  ship  vests 
in  the  mortgagee  a  present  legal  title  defeasible  on  condition.^*  He 
has  an  insurable  interest,  distinct  from  that  of  the  mortgagor,  but 
the  mortgagor  has  no  interest  in  the  mortgagee's  policy  of  insurance 
on  the  vessel,  and  cannot  be  charged  with  the  premiums.**  A  bona 
fide  mortgagee  is  deemed  a  purchaser  for  certain  purposes;  and  if  the 
mortgaged  vessel  is  attached,  and  the  mortgagees  appear  as  claim- 
ants, they  do  not  preclude  themselves  from  the  right  to  assert  their 
claim  or  to  contest  the  validity  of  the  attachment  by  executing  a  bond 
to  the  effect  that  they  would  pay  such  sum  as  might  be  adjudged  in 
the  action,  or  to  have  the  boat  forthcoming  for  the  satisfaction  of  such 
judgment,  whichever  shall  be  ordered.^  In  the  absence  of  an  express 
agreement  to  the  contrary,  a  mortgagee  not  in  possession  of  the  vessel 

12.  Welsh  V.  Uslier,  2  Hill  Eq.  (S.  Rep.  135;  Gark  v.  Wilson,  103  Mass. 
C.)  167,  20  Am.  Dec.  63.  219,  4  Am.  Rep.  532. 

IS.  Donald  v.  Hewitt,  33  Ala.  634,  17.  Morgan  v.  Shinn,  16  Wall.  105, 
73  Am,  Dec.  431.  21  0.  S.  (L.  ed.)  87;  Hraidersoo  v.. 

14.  Conard  v.  Nicoll,  4  Pet  291,  7  Mayhew,  2  Gill  (Md.)  393,  41  Am. 
U.  S.  (L.  ed.)  862;  Badlam  v.  Tucker,  Dec.  434. 

1  Pick.  (Mass.)  389,  11  Am.  Dec.  202.     18.  Moixan  v.  Shinn,  15  Wall  105, 

15.  Taber  v.  Hamlin,  97  Mass.  489,  21  XJ.  S.  (L.  ed.)  87. 

93  Am.  Dec.  113.  And  see  generally,  19.  Note;  4  British  Rul.  Cas.  529, 
Chattel  Mobtoagbb,  vol.  5,  p.  388.     540.     And  see  generally,  Chattel 

16.  Moi^an  v.  Shinn,  15  Wall.  105,  Mortgages,  vol.  5,  p.  438  et  seq. 

21  U.  S.   (L.  ed.)  87;  Marshall  v.      20.  Clark  v.  Washington  Ina.  Co., 
Boardman,  89  Me.  87,  35  Atl.  1024,  100  Mass.  509,  1  Am.  Rep.  135. 
56  A.  S.  R.  392;  Clark  v.  Washing-     1.  Halbert  v.  MeCuUoch,  3  Mete, 
ton  Ibb.  Co.,  100  Mass.  509,  1  Am.  (Ky.)  456,  79  Am.  Dee.  566. 
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is  not  entitled  to  the  earnings  as  an  incident  of  his  mortgage,'  not 
liable  for  repairs  and  necessaries  ordered  by  the  mortgagor,  or  for  the 
discharge  of  any  other  duties  and  obligations  incident  to  vessel  owner* 
ship,  even  though  the  vessel  be  registwed  in  his  name.  These  rights 
and  liabilities  rest  on  the  mortgagor  until  the  mortgagee  takes  pos- 
session and  thereby  succeeds  to  tliem.* 

102.  Possession  and  Use  of  Vessel. — The  mortgagee  is  entitled  to 
immediate  possession  of  the  ship  as  an  incident  of  his  legal  title,  unless 
otherwise  provided  by  agreement  or  statute.  The  m<nrtgage  generally 
stipulates,  however,  tiiat  the  mortgagor  shall  have  the  possession  and 
use  until  default,  and  in  some  jurisdictions  he  is  given  these  rights 
by  statute,  so  long  as  he  does  nothing  to  impair  the  mortgagee's  se- 
curity in  the  vessel.*  In  such  case  the  mortgagor  in  possession  has 
the  normal  rights  of  ownership,  including  authority  to  make  all  char- 
ters and  other  conlracts  for  the  ordinary  use  and  disposition  of  the 
vessel  not  inconsistent  with  the  security,^  which  will  bind  the  interest 
of  the  mortgagee  even  after  default  and  his  assumption  of  possession.' 
Even  the  mortgagor's  permitting  the  ship  to  become  subject  to  a 
maritime  lien  is  not  necessarily  an  infringement  of  the  mortgagee's 
rights,  although  the  lien  ranks  above  the  mortgage.'  On  default,  how- 
ever, in  the  payment  of  the  debt  or  any  instalment  when  due,  the 
mortgagee's  legal  title  becomes  absolute,  and  he  generally  may  at  any 
time  assert  that  title  by  taking  the  property  into  his  possession.^  In 
some  jurisdictions,  dealings  with  the  ship  by  the  mortgagor  of  such 
character  as  to  be  inconsistent  with  the  suiHciency  of  the  security  like* 
wise  entitle  ^e  mortgagee  to  take  possession,  although  there  has  not 
been  any  actual  default,  as,  for  instance,  where  the  mortgagor  is  finan- 
ci^ally  irresponsible  and  is  about  to  charter  the  vessel  on  credit  •  or 
where  the  mortgagor  enters  into  a  charter  party  for  the  carriage  of 
contraband  of  war  to  a  port  of  a  belligerent  state,  without  insuring 
gainst  the  risk  of  capture.*"  On  assuming  possession  for  any  of  the 
above  reasons,  the  mortgagee  becomes  the  owuer  pro  hac  vice,  and 
succeeds  to  all  the  rights  and  liabilities  of  vessel  ownership  from  that 
time.^*  He  is  chargeable  with  the  net  amounts  received  as  the  eam- 

2.  See  infra,  par.  103.  7.  The  Manor,  [1907]  P.  (Eng.) 

3.  Morgan  v.  Shinn,  15  WaU.  105,  939,  96  L.  T,  N.  S.  871,  4  British  Rul. 
21  U.  S.  (L.  ed.)  S7;  KimbaU  v.  Cas.  500  and  note. 

Farmers',  etc.,  Nat.  Bank,  138  N.  Y.  8.  Kimball  v.  Farmers^  etc,  Nat. 

600,  34  N.  E.  337,  20  L.R.A.  497.  Bank,  138  N.  T.  500,  34  N.  B.  837, 

Note:  90  A.  S.  R.  402.  20  L.B.A.  497. 

4.  Note:  4  British  Rul.  Cas.  529,  Note:  4  British  Rul.  Cas.  529. 
640.    See  generally.  Chattel  Mobt-  9.  The  Manor,   [1907]   P.  (Eng.) 
OAGBS,  vol.  5,  pp.  43&-440.  339,  96  L.  T.  N.  S.  871,  4  British 

5.  The  Manor,   [1907]   P.   (Eng.)  Rul.  Caa.  500  and  note. 

339,  96  L.  T.  N.  S.  871,  4  British  RuL     10.  Note:  4  British  Rul.  Cas.  631. 
Cas.  500  and  note.  11.  Kimball  v.  Farmers,'  etc.,  Nat. 

,   6.  Note:  4  British  Rnl.  Cas.  530.      Bank,  138  N.  Y.  600,  34  N.  £.  337, 
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ingB  of  the  vessel,  or  which  by  the  exercise  of  due  diligence  ought  to 
have  been  received.**  In  civU  law  juriadictions,  the  mortgagee  has  a 
special  right  in  certain  cases  to  take  a  sequestered  vessel  into  his  pos- 
s^ion,  on  giving  bond,  and  use  her  in  proper  ways.*' 

103.  R^t  to  Freight  and  Eamingt. — The  mortgage  of  a  vessel 
may  specifically  include  freight  and  profits  to  be  earned  in  the  future, 
if  in  actual  or  potential  existence  at  the  time.**  So  a  mortgage  or 
pledge  that  places  the  mortgagee  in  possession  entitles  him  to  freight 
thereafter  earned.*'  A  mortgagee  not  in  possession  ia  not  entitled  to 
freight  or  other  earnings  of  the  vessel,  and  neither  the  charterer  nor 
the  mortgagor  is  accountable  to  him  for  the  same.*'  On  assuming  law- 
ful possession  he  becomes  entitled,  as  an  incident  of  his  legal  possessory 
right,  to  receive  all  frei^t  that  becomes  payable  th^ieafter,  as  against 
the  mortgagor  and  all  third  persons  claiming  under  him,*'  but  not 
freight  already  due,  though  unpaid.*'  It  is  sufficient  if  he  takes  pos- 
session at  any  time  before  all  the  cargo  is  delivered,  but  the  case  is 
doubtful  where  the  mortgagor  has  landed  the  goods,  retaining  a  hen 
for  the  freight.*'  The  mortgagee  of  a  share  only  in  the  vessel  succeeds 
to  the  mortgagor's  rights  in  the  distribution  of  her  earnings  and  his 
obligation  to  contribute  to  the  expenses  of  the  voyage  although  he  did 
not  take  possession  until  the  vessel's  return  therefrom.'*'  The  fact 
that  the  mortgage  is  not  of  the  whole  ship  will  not  affect  the  mort- 
gagee's right,  on  taking  possession  and  giving  notice,  to  demand  the 
whole  of  the  freight  from  the  receivers  of  the  cargo.'  He  cannot,  how- 
ever, take  exclusive  poesesaioh  as  against  the  co-owners ;  but  he  may, 
by  giving  notice  ai?d  requiring  payment  to  himself,  become  entitled 
to  receive  the  mortgagor's  share  of  the  freight;  or  he  may,  by  joining 
with  the  owners  of  tibe  other  shares  in  the  appointment  of  a  ship's 

20  L.B.A.  497;  ShilUto  t.  Biggart,  Times  L.  Rep.  313,  8  Com.  Cas.  137, 
[1903]  1  E.  B.  (Eng.)  683,  72  L.  9  Asp.  U.  Cas.  396, 4  Britiah  Rul.  Cas. 
J.  K.  B.  294^  61  W.  B.  479,  88  L.  T.  532  and  note. 


N.  S.  426,  19  Times      Rep.  313,  8  17.  KimbaU  v.  rarmers',  etc.,  Nat. 

Com.  Caa.  137,  9  Asp.  M.  Cas.  396,  4  Bank,  138  N.  Y.  500,  34  N.  B.  337,  20 

Bntiah  RoL  Caa.  632  and  note.  L.R.A.  497 :  Shillito  t.  Biggart,  [1903] 

18.  Note:  4  British  RuL  Cas.  646,  1  KB.  (Eng.)  683,  72  L.  J.  K.  B. 

18.  Baldwin  v.  Blaek,  119  U.  S.  643,  294,  61  W.  R.  479,  88  L.  T.  N.  S.  426, 

7  S.  Ct.  326,  30  U.  8.  (L.  ed.)  630.  19  Times  L.  Rep.  313,  8  Com.  Oas. 

14.  Notes:  46  Ajn.  Dee.  713-714;  137,  9  Asp.  M.  Cas.  396, 4  British  Rnl 


15.  Jennings  v.  Pennsylvania  Ins.  18.  Shillito  v.  Bi^art,  [1903]  1  K. 
Co.,  4  Bin.  (Pa.)  244,  5  Am.  Dec  404  B.  (Eng.)  683,  72  L.  J.  K.  B.  294,  51 

16.  McLelian  v.  Shinn,  15  Wall.  (U.  W.  R.  470,  88  L.  T.  N.  S.  426, 19  Times 
S.)  105,  21  U.  S.  (L.  ed.)  87;  KimbaU  L.  Rep.  313,  8  Com,  Cas.  137,  9  Aap. 
Y,  Farmera',  ete.,  Nat.  Bank,  138  N.  If.  Cas.  396,  4  British  Rul.  Cas.  533 
Y.  500,  34  N.  E.  337,  20  L.R.A.  497;  and  note. 

Shillito  V.  Biggart,  [1903]  1  K.  B.     19.  Note:  4  Britiah  Rul.  Cas.  542. 
(Eng.)  683,  72  L.  J.  K.  B.  294,  51'    20.  Note:  90  A.  S.  R.  383. 
W.  R.  479,  88  U  T.  N.  S.  426,  19     1.  Note:  4  British  Rul.  Cas.  643. 
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husband,  effectually  intervene  so  as  to  entitle  himself  to  the  unearned 
freights  and  to  displace  the  title  thereto  of  the  mortgagor  and  of  bis 
assigns.'  If  there  are  several  mortgages,  the  holders  are  entitled  to 
possession  and  freight  in  the  order  of  their  respective  priorities,  hold- 
ing any  surplus  over  their  claims  for  the  benefit  of  the  junior  incnm- 
brances.'  So  the  rights  of  a  first  mortgagee  who  has  not  taken  pos- 
'  session  do  not  affeot  the  rights  of  the  second  and  third  mortgagees,  &*> 
between  themselves,  to  the  profits  from  the  use  of  the  vessel,  where  the 
second  mortgagee  has  taken  possession  and  there  has  been  a  default 
on  all  the  mortgages.*  Where  a  mortgagee  in  possession  after  default 
permits  the  mortgagor  to  make  certain  trips  with  the  vessel  in  con- 
sideration of  the  assignment  to  him  of  the  entire  freight  or  earnings 
exclusive  of  charges  for  towage,  he  is  entitled  to  the  net  earnings  after 
payment  of  claims  and  e]q>enses  for  a  trip,  although,  before  it  was  com- 
pleted, the  v^sel  was  seized  and  a  subsequent  mortgagee  paid  off  the 
claims  on  it  and  brought  the  vessel  to  port  * 

104.  Rank  and  Priorities. — A  mortgage  duly  recorded  takes  pre- 
cedence over  subsequent  purcha^  and  attachments,*  and  if  there  are 
several  mortgages  they  rank  in  the  direct  order  of  their  priorities.' 
A  veffiel  mortgage  is  not  a  maritime  contract,  and  constitutes  no  mari- 
time lien.  The  mortgagee  can  only  share  in  the  proceeds  in  the 
registry  after  all  maritime  liens  have  been  satisfied,  and  any  priority 
given  by  the  statute  of  a  state  or  by  decisions  at  common  law  or  in 
equity  is  immaterial.* 

105.  Remedies. — An  ordinary  mortgage  of  a  vessel  not  being  a 
maritime  contract,  a  court  of  admiralty  has  no  jurisdiction  of  a  libel 
to  fOTeclose  it,  or  to  enforce  payment  of  it,  or  to  assert  either  title  or 
right  of  possession  under  it.'  The  mortgagee  may,  however,  appear 
as  claimant  to  libels  filed  against  the  vessel  by  materialmen  and  others 
with  maritime  claims.^**  And  the  admiralty  has  jurisdiction,  after  a 


2.  Notes:  00  A.  S.  R.  384  ;  4  British  500,  34  N.  £.  337,  20  LJLA  497. 
RtU.  Cas.  543.  8.  The  Steamer  Emily  B.  Sonder, 

8.  Note:  4  British  Rul  Gas.  545.       17  Wall.  666,  21  U.  S.  (L.  ed.)  683; 

4.  White's  Bank  v.  Smith,  7  WaU.  The  J.  £.  RnmbeU,  148  U.  S.  1,  13 
646,  10  U.  S.  (L.  ed.)  211;  Kimball  S.  Gt  408,  37  U.  S.  (L.  ed.)  346; 
V.  Farmers',  ete.,  Nat  Bank,  138  N.  Y.  Workman  v.  New  Yozl^  179  U.  B.  552, 
500.  34  N.  E.  337,  20  L.R.A.  497.        21  S.  Ct  212,  45  U.  S.  (L.  ed.)  314. 

Note:  4  British  Rul.  Cas.  646.  9.  Bogart  v.  The  Steamdiip  John 

5.  Kimball  v.  Fanners',  etc.,  Nat  Jay,  17  How.  399,  IS  V.  S.  (L.  ed.) 
Bank,  138  N.  Y.  500,  34  N.  E.  337,  95:  Sdmchaxdt  v.  Babbidge>  19  How. 
20  L.aA  497.  239,  16  U.  S.   (L.  ed.)  626;  The 

Note:  4  British  Rul.  Gas.  646.        Steamer  Eelq»ae,  136  V.  S.  699,  10 

6.  Lawrenee  Hodges,  92  N.  G.  S.  Gt.  873,  34  U.  8.  (U  ed.)  269;  The 
672.  53  Am.  Rep.  436.  J.  E.  Rumbell,  148  17.  8.  1,  13  S.  Gt 

7.  White's  Bank  v.  Smith,  7  Wall.  498,  37  U.  S.  (L.  ed.)  346. 

64:6, 19  U.  8.  (L.  ed.)  211;  KimbaU  ▼.  10.  Sehnehazdt  v.  Babbidge,  IB 
Farmen',  etc,  Nat  Bank,  138  N.  Y.  How.  230,  16  U.  S.  (L.  ed.)  625. 
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veiiael  has  been  sold  by  its  order  and  the  proceeds  have  been  paid  into 
the  registry,  to  pass  on  the  claim  of  the  mor^ageej  as  of  any  other 
person,  to  the  fund,  and  to  determine  the  priority  of  the  various 
claims.**  Where  a  mortgage  is  valid  without  being  recorded,  a  fore- 
closure notice  required  by  local  statute  ia  also  valid  without  registra- 
tion as  required  in  the  case  of  mortgages  recorded.*'  Notice  of  pend- 
ency of  suit  to  foreclose  an  unrecorded  mortgage  on  a  steamboat  givee  * 
the  plainliH  a  lien  superior  to  the  lien  acquired  by  a  subsequent  execu- 
tion creditor  pendente  lite.** 


106.  Text  and  Constitutionality. — Congress  has  provided  that  no 
bill  of  sale,  mortgage,  hypothecation,  or  conveyance  of  any  vesel,  or 
part  of  any  vessel,  shall  be  valid  against  any  person  other  than  the 
grantor  or  mortgagor,  his  heirs  and  devisees,  and  persons  having 
actual  notice  thereof,  unless  it  is  recorded  in  the  office  of  the  collector 
of  the  customs  where  such  vessel  is  registered  or  enrolled;  but  that  no 
lien  by  bottomry  on  any  vessel,  created  during  her  voyage,  for  money 
or  materials,  necessary  to  repair  or  enable  her  to  prosecute  a  voyage, 
shall  be  affected  by  such  proxdsion.'*  This  statute  is  constitutional,  as 
being  within  the  scope  of  the  power  of  Congress  to  regulate  vessels  of 
the  United  States." 

107.  Application  of  Recording  Act.— The  provisions  of  the  record- 
ing statutes  do  not  apply  in  the  case  of  a  vessel  which  has  never  been 
enrolled  or  registered,  or  which  has  ceased  to  be  a  vessel  of  the  United 
States,  but  they  do  include  a  mortgage  of  an  enrolled  vessel  used  ex- 
clusively in  the  internal  commerce  of  a  state.**  The  registry  acts 
operate  only  on  voluntary  transfers  by  the  parties,  and  do  not  in  gen- 
eral apply  to  transfers  by  act  or  operation  of  the  law.*^ 

108.  Necessity  and  Place  of  Record. — A  bill  of  sale  or  mortgage  of 
a  vessel  is  valid  between  the  parties  and  against  persons  with  actual 
notice  without  either  acknowledgment  or  recording  under  the  registry 

11.  Schuchardt  v.  Babbidgo,  19  S.  1,  13  S.  Ct.  498,  37  U.  S.  (L.  ed.) 
How.  239,  15  U.  S.  (L.  ed.)  625;  The  345-,  Benner  v.  Scandinavian-American 
J.  E.  RumbeU,  148  U,  S.  1,  13  S.  Ct.  Bank,  73  Wash.  488,  131  Poc.  1149, 


12.  Taber  v.  Hamlin,  97  Mass.  489,  15,  White's  Bank  v.  Smith,  7  Wall. 
93  Am.  Deo.  113.  646,  19  U.  S.  (L.  ed.)  211;  Aldrich  v. 

13.  Thorns  T.  Soathaid,  2  Dana  Aetna  Ins.  Co.,  B  Wall.  491,  19  U.  S. 
(Ky.)  475,  26  Am.  Dec.  467.  (L.  ed.)  473;  Uwrenee  v.  Hodges, 

14.  Hays  v.  Pacific  Mail  Steamship  92  N.  C.  672,  53  Am.  Rep.  436. 

Co.,  17  How.  596,  15  U.  S.  (L.  ed.)  16.  Lawrence  v.  Hodges,  92  N.  C. 

254;  White's  "Bank  v.  Smith,  7  WaU,  672,  53  Am.  Rep.  436. 

646,  19  U.  S.  (L.  ed.)  211;  Moore  v.  17.  Calais  Steamboat  Co.  v.  Van 

Bimonda,  100  tJ.  S.  145,  25  U.  S.  (L.  Felt,  2  Black  372,  17  U.  8.  (L.  ert) 

ed.)  690;  Tha  J.  E.  RtimbeU,  148  U.  282. 


Recording  Statutes 


498,  37  U.  S.  (L.  ed.)  345. 


Ann.  Cas.  1914D  702. 
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itatutes  of  GongresB.'*  Similarly,  a  pledge  of  a  steamboat  need  not  be 
recorded,  aud  the  lien  of  the  pledgee,  who  remains  in  possession,  even 
withoat  registering  or  recording  it,  is  superior  to  that  of  a  subsequent 
bona  fide  exocuti<m  creditor.^*  A  bill  of  sale  of  a  vessel  intended  as 
a  mortgage  is  an  instrument  required  to  be  recorded  within  the  mean- 
ing of  the  federal  bankruptcy  act,  and  the  preference  thereby  created 
is  destroyed  by  the  failure  to  record  th^same  within  four  months 
prior  to  the  filing  of  a  petition  in  bankruptcy  against  the  vendor,  so 
that  the  value  of  such  vessel  may  be  recovered  from  the  transferee  by 
the  trostee  in  bankruptcy  for  distribution  among  the  general  credi- 
tors.*** The  record  should  be  made  at  the  home  port  of  the  veasel  where 
she  is  permanently  enrolled  or  registered,  and  at  or  nearest  which 
her  owner  resides.  It  is  not  properly  made  at  the  pnrt  of  the  last 
registry  or  enrolment  when  the  home  port  is  elsewhere.^ 

109.  Purpose  and  Effect. — The  recording  statute  passed  by  Con- 
gress supersedes  similar  statutes  of  the  states,  and  gives  the  holder  of 
a  conveyance  duly  recorded  thereunder  a  preference  over  subsequent 
purchasers  and  mortgagees  without  regard  to  any  formalities  required 
by  state  law  to  give  effect  to  chattel  mortgage.*  It  is,  however,  a  mere 
registry  act,  designed  to  protect  persons  who  have  dealt  with  a  vessel 
on  the  strength  of  the  record  title,  and  as  to  whom  it  would  operate 
as  a  fraud  to  admit  unrecorded  titles  to  their  detriment.*  Its  protec- 
tion is  extended  to  the  general  creditora  of  the  seller  of  a  ship,  espe- 
cially those  who  become  such  subsequently  to  the  execution  of  the 
bill  of  sale,  and  who  without  knowledge  thereof  advance  mon^  to 
the  seller  on  his  representation  that  his  title  is  clear ;  and  such  unre- 
corded bill  of  sale  is  void  as  to  them,  even  though  they  have  no  lien.* 
The  recording  of  a  conveyance  stands  in  the  place  of,  and  renders  un- 
necessary to  the  validity  of  the  transaction,  a  transfer  of  possession  of 
the  vessel.'  The  recording  act  manifests  no  intention  to  confer  on  a 
mortgagee  any  new  right,  or  to  make  the  mortgage  a  maritime  con- 
tract, or  the  hen  created  thereby  a  maritime  lien,  or  in  any  way  to 

IS.  Hocey  v.  Bnehanan,  16  Pet  215,  Afitna  Ins.  Co.,  8  Wall.  491,  19  XJ.  8. 

10  TJ.  S.  (L.  ed.)  941;  Moore  v.  Sim-  (Xj.  ed.)  473;  Lawrence  v.  Hodges,  92 

onds,  100  U.  8.  14S,  25  U.  8.  (L.  ed.)  N.  C.  672,  53  Am.  Rro.  436. 

690;  The  J.  E.  Rnmbell,  148  U.  S.  1  8.  White's  Bank  v.  Smith,  7  WaU. 

13  8.  Ct  498,  87  U.  8.  (L.  ed.)  346.  646,  19  n.  8.  fL.  ed.)  211;  Aldrieh 

19.  Thorns  T.  Sonthaid,  2  Dana  t.  Aetna  Ins.  Co.,  8  Wall.  491,  10 

(Ey.)  475,  26  Am.  Dee.  467.  U.  S.  (L.  ed.)  473;  The  J.  E.  RumbeU, 

ao.  Benner  v.  SeandinaTian-Ameii-  148  U.  8.  1,  13  8.  Gt.  498,  37  U.  S. 

ean  Bank,  73  Wash.  488,  131  Pas.  (L.  ed.)  346. 

1149,  Ann.  Gas.  1014D  702.  4.  Benner  v.  Soandinavian-Ameri- 

1.  White's  Bank  v.  Smith,  7  WaU.  oan  Bank,  73  Wash.  488,  131  Pac. 

646, 19  n.  S.  (L.  ed.)  2U.  1140,  Ann.  Cas.  1914D  702. 

1  White's  Bank  t.  Smith,  7  Wall.  6.  Aldrieh    Aetna  Ins.  Co.,  8  Wall. 

646, 19  n.  S.  (L.  ed.)  211;  Aldrieh  t.  491,  19  U.  S.  (L.  ed.)  473. 
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interfere  with  maritime  contracts  or  liena,  or  with  the  jurisdiction  aad 
procedure  in  admiralty.* 


110.  Definitioiii.— A  charter  party  is  defined  as  a  contract  by  which 

an  entire  ship,  or  some  principal  part  thereof,  is  let  to  a  merchant  for 
the  conveyance  of  goods  on  a  determined  voyage  to  one  or  more 
places.^  An  agreement  between  owners  of  vessels  to  form  a  connecting 
line  for  the  carriage  of  passengers  and  frieght  between  two  ports  is 
not  a  charter  party,  and  no  lien  arises  or  admiralty  action  lies  for  its 
breach. 8  The  same  is  true  of  an  agreement  to  furnish  a  vessel  for 
carriage  of  goods  and  passengers  under  an  arrangement  that  amounts 
to  a  partnership.*  Like  every  other  c<mtract,  a  charter  is  the  creature 
of  the  will  of  the  contracting  parties.  It  may  be  varied  to  infinity,  and 
easily  adapted  to  the  exigencies  of  either  party,  or  of  any  trade.'"  A 
contract  of  affreightment  is  an  agreement  by  the  vessel  owner  to  em- 
ploy the  ship  for  the  carriage  of  specified  goods,  belonging  to  one  party 
or  to  many.** 

111.  Charter  of  Demise  Distinguished  from  Affreightment  Con- 
tracts— Charters  are  of  two  kinds,  and  they  differ  from  each  other  very 
widely  in  their  nature  as  well  as  in  their  terms  and  legal  effect.'*  A 
charter  by  whose  terms  the  whole  vessel  is  lot  to  the  charterer  wi^i  a 
transfer  to  him  of  its  entire  command  and  posse.ssion  and  consequent 
control  over  ita  navigation  amounts  to  a  demise  of  the  vessel,  and  the 
charterer  will  generally  be  considered  as  owner  for  the  voyage  or 
service  stipulated."  It  is  like  the  hiring  and  letting  of  any  other  kind 

6.  The  J.  E.  RumbeU,  148  U.  S.  1,  Co.,  8  Cranch  39,  3  U.  S.  (L.  ed.) 
13  S.  Ct.  498,  37  U.  S.  (L.  ed.)  345.  481;  Gracie  v.  Palmer,  8  Wheat.  605, 

7.  Vandewater  v.  MUIb,  19  How.  82,  5  0.  S.  (L.  ed.)  696;  Reed  v.  United 
15U.S.  (L.ed.)  554;  Wardv.  Thomp-  States,  11  WaU.  591,  20  U.  S.  (L. 
son,  22  How.  330,  16  U.  S.  (L.  ed.)  ed.)  220;  Leary  v.  United  States,  14 
249.  WaU.  607,  20  U.  S.   (L.  ed.)  756; 

8.  Vanderwater  v.  Mills,  19  How.  82,  United  States  v.  Shea,  152  U.  S.  178, 

15  U.  S.  (L.  ed.)  554.  14  S.  Ct.  519,  38  U.  S.  (L.  ed.)  403; 

9.  Ward  v.  Thompson,  22  How.  330,  Kerry  v.  Pacific  Marine  Co.,  121  Cal. 

16  U.  S.  (L.  ed.)  249.  564,  54  Pae.  89,  66  A.  S.  R.  «5  and 

10.  Gracie  v.  Palmer,  8  Wheat.  605,  note;  Pitkin  v.  Brainerd,  5  Conn,  451, 
5  U.  8.  (L.  ed.)  696;  Raymond  v.  13  Am.  Deo.  79  and  note;  Swift  v. 
Tyson,  17  How.  53,  15  U.  S.  (L.  ed.)  Tatner,  89  Qa.  660,  15  S.  E.  842,  32 
47.  A.  S.  R.  101  wid  note;  Thompson  v. 

11.  See  infra,  par.  Ill  et  seq.  Snow,  4  Greenl.  (Me.)  264,  16  Am. 

12.  Reed  v.  United  States,  11  WaU.  Dec.  263;  Cutler  v.  Winsor,  6  Pick. 
591,  20  U.  S.  (L.  ed.)  220;  United  (Mass.)  335,  17  Am.  Dee.  385;  Tag- 
States  V.  Shea,  152  U.  S.  178,  14  S.  gard  v.  Loring,  16  Mass.  336,  8  Am. 
Ct.  619,  38  U.  S.  (I*  ed.)  403.  Dec.  140;  Adams  v.  Homeyer,  45  Mo. 

IS.  Mareardier  r.  Chesapeake  Ins.  546,  100  Am.  Deo.  391;  Arotio  T.  Ins. 
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of  property,  wheUier  real  or  personal.  The  letter  yields  aud  the  hirer 
takes  posession,  and  dominion  and  control  presumably  follow  the 
rightful  possession.^*  But  where  the  general  owner  retains  the  pos- 
session, command  and  navigation  of  the  ship,  and  contracts  for  a 
specified  voyage,  as,  for  example,  to  carry  a  cargo  from  one  port  to 
another,  the  arrangement  in  contemplation  of  law  ia  a  mere  affreight- 
ment sounding  in  contract,  and  not  a  demise  of  t^e  vessel,  and  the 
charterer  or  freighter  is  not  clothed  with  the  character  or  legal  respon- 
sibility of  ownership.'*  In  the  first  case  the  charter  party  is  a  con- 
tract for  the  lease  of  the  vessel;  in  the  other  it  is  a  contract  for  a  special 
service  to  be  rendered  by  the  owner  of  the  vessel.'* 

112.  Tests  and  Presumptions  as  to  Demise  of  Vessel. — Whether 
in  any  particular  case  the  charter  party  amounts  to  a  demise  of  the 
ship  must  depend  on  its  terms  considered  in  connection  with  tiie 
nature  of  the  service  rendered.  The  question  as  to  the  character  in 
which  the  charterer  is  to  be  treated  is,  in  all  cases,  one  of  construction, 
having  r^ard  to  the  instrument  as  a  whole.*'  The  courts  are  not  in- 

Co.  V.  Austin,  69  N.  Y.  470,  25  Am.  Cal.  421,  36  Am.  Rep.  43;  Kerry  v. 

Rep.  221;  Johnson  v.  Meeker,  96  N.  Pacific  Marine  Co.,  121  Cal.  564,  54 

Y.  93,  48  Am.  Rep.  609;  SearfE  v.  Met-  Pac.  89,  66  A.  S.  R.  65  and  note;  Swift 

ealf,  107  N.  Y.  211,  13  N.  E.  796,  1  v.  Tatner,  89  Ga.  660,  15  8.  E.  842, 

A.  S.  R.  807  and  note;  Auten  v.  Ben-  32  A.  S.  R.  101  and  note;  Adams  v. 

nett,  183  N.  Y.  496,  76  N.  E.  609,  5  Homeyer,  45  Mo.  545,  100  Am.  Dec. 

Ann.  Cas.  620  and  note;  Grimbeig  v.  391;  Johnson  v.  Meeker,  96  N.  Y.  93, 

Columbia   Packers'   Ass'n,  47   Ore.  48  Am.  Rep.  609;  Searff  v.  Metealf, 

257,  83  Pac  194,  114  A.  S.  E.  927  107  N.  Y.  211,  13  N.  B.  796,  1  A.  S. 

and  note,  8  Ann.  Cas.  ^1  and  note.  R-  807  and  note;  Auten  v.  Bennett, 

Notes:  13  Am.  Dee.  89,  90  ;  66  A.  183  K.  Y.  496,  76  N.  E.  609,  5  Ann. 

S.  R.  73;  6  Ann.  Caa.  623,  624.  Cas.  620  and  note;  Grimbei^  v.  Co- 

14.  Marshall  t.  Boardman,  89  Me.  lumbia  Packers'  Ass'n,  47  Ore.  257,  83 

87,  85  AU.  1024,  56  A.  S.  E.  392.  Pac.  194,  114  A.  S.  R.  927  and  note, 

IB.  Hooe  T.  Grorennan,  1  Granch  8  Ann.  Caa.  491  and  note;  Sheriffs  v. 

214,  2  U.  S.  (I*  ed.)  86j  Spring  v.  Pugh,  22  Wis.  273,  94  Am.  Dec.  60a 
Gny,  6  Pet.  151,  8  U.  S.  (L.  ed.)      Notes :  13  Am.  Dec.  87,  89,  90 ;  56  A. 

352;  Haicaidier  v.  Chesapeake  Ins.  S.  B.  395  ;  66  A.  S.  R.  73;  5  Ann.  Cas. 
Co.,  8  Cnmeh  39,  3  U.  S.  (L.  ed.)  .623. 

481;  Graeie  t.  Pahner,  8  Wheat.  606,     16.  Spring  v.  Gray,  6  Pet.  151,  8 

6  TJ.  S.  (L.  ed.)  696;  Raymond  v.  U.  S.  {U  ed.)  352;  Leaiy  t.  TJnited 

Tyson,  17  How.  53,  15  U.  S.  (L.  ed.)  States,  14  Wall.  607,  20  U.  S.  (L. 

47  and  n^te;  Reed  v.  United  States,  ed.)  756;  United  States  t.  Shea,  152 

U  WalL  591,  20  U.  S.  (U  ed.)  220;  U.  S.  178,  14  S.  Ct  519,  38  U.  S 

Leary  v.  United  States,  14  Wall.  807,  (L.  ed.)  403;  Grimbeig  v.  Columbia 

20  U.  S.  (L.  ed.)  756;  Shaw  v.  United  Packers'  Ass'n,  47  Ore.  257,  83  Pac 

States.  93  U.  S.  235,  23  U.  S.  (L.  ed.)  104,  U4  A.  S.  R.  927  and  aoto,  8 

880;  United  States  v.  Shea,  152  V.  S.  Ann.  Cas.  491  and  note. 
178,  14  8.  Ct  519,  38  U.  S.  (L.  ed.)  Note:  13  Am.  Dec  80. 
403;  New  OitauhBelize  Royal  Mail     17.  Leary  v.  United  States,  14  Wall, 

etc,  Steaiiidi>#  Co.  v.  United  States,  607,  20  U.  S.  (L.  ed.)  756;  Johnson 

239  U.  S.  202,  36  S.  Ct  76,  60  U.  S.  v.  Meeker,  96  N.  Y.  93,  48  Am.  Rep. 

(L.  ed.)  227:  Hayes  v.  Campbell,  65  609;  Grimberg  t.  Columbia  Paeken' 

1093 


Digitized  by 


Goo 


8  us 


SHIPPING 


24  R.  C.  L. 


clined  to  regard  the  contract  as  a  demiee  if  the  end  in  view  can  con- 
veniently be  accomplished  without  the  transfer  of  the  vessel  to  the 
charterer.  It  follows  accordingly  that  the  presumption  primarily  is 
against  the  demise,  and  the  contract  ia  to  be  construed  as  one  for  au 
affreightment,  unleiaet  the  terms  show  a  clear  intendment  to  the  con 
trary.i*  This  presumption  is  not  rebutted  by  the  facts  alone  that 
the  charterer  is  to  pay  the  wages  of  the  crew  and  other  expenses  of 
the  uitire  voyage  and  to  deliver  the  vessel  at  destination  in  good  con- 
dition at  the  end  of  the  charter.^'  On  the  other  hand,  no  technical 
words  are  necessary  to  create  a  demise.  It  is  enough  that  the  language 
used  shows  an  intent  to  transfer  the  possession,  command,  and  control 
to  the  charterer.'®  On  this  question  the  time  for  which  the  vessel  is  to 
be  employed  is  immaterial.  A  demise  may  be  for  a  day  as  well  as  for 
a  year,  and  may  be  terminable  at  the  will  of  the  lessor.^ 

113.  Distinctive  Words  and  Phrases. — Certain  words  and  phrases 
customarily  found  in  charter  parties  are  strongly  characteristic  of  one 
or  the  other  of  the  two  types  of  such  instruments.*  The  terms  "de- 
livery" and  "acceptance"  as  applied  to  the  vessel  generally  indicate 
an  intention  that  the  charter  shall  be  a  demise.*  On  the  other  hand, 
the  charter  sounds  in  covenant  and  not  in  demise,  where  it  provides 
that  the  first  party  "does  covenant  and  agree  on  the  freighting  and 
chartering  of  the  said  vessel  unto"  the  second  party  "for  one  voy- 
age." *  And  the  same  has  been  held  of  the  words  "doth  grant  and  to 
freight  let  .  ,  .  the  whole  tonnage  of  the  vessel,"  in  connection 
with  other  language.''  However,  no  one  word  or  formula  is  conclusive 

Ass'n,  47  Ore.  257,  83  Pac.  194,  U4  491  and  note. 

A.  8.  R.  927  and  note,  8  Ann.  Cas.  491     20.  United  States  v.  Shea,  152  U. 

and  note.  8.  178,  14  S.  Ct.  619,  38  U.  S.  (L. 

Notes:  13  Am.  Dec.  89;  6  Ann.  Cbb.  ed.)  403. 
623,  624.  Note:  5  Ann.  Cas.  624. 

18.  Raymond  t.  Tyson,  17  How.  53,     1.  United  States  v.  Shea,  152  U.  S. 

15  U.  S.  (L.  ed.)  47;  Reed  v.  United  178,  14  S.  Gt  519,  38  U.  S.  (L.  ed.t 

States,  11  Wall  591,  20  U.  S.  (L.  ed.)  403. 

220;  United  States  v.  Shea,  152  U.  S.     2.  See  supra,  par.  Ill,  as  to  the 

178,  14  S.  Ct.  510,  38  U.  S.  (L.  ed.)  two  kinds  of  charter  party. 
403;  Swift  v.  Tatner,  89  Oa.  660,  15     3.  Auten  v.  Bennett,  183  N.  T.  406, 

S.  E.  842,  32  A  S.  R.  101  and  note;  76  N.  E.  609,  5  Ann.  Cas.  620  and 

Arctic 'F.  Ins.  Co.  v.  Austin,  69  N.  note;  Grimberg  v.  Colambia  Packers* 

T.  470,  25  Am.  Rep.  221;  Anten  v.  Ass'n,  47  Ore.  257,  83  Pao.  194, 114  A. 

Bennett,  183  N.  Y.  496,  76  N.  E.  609,  S.  R.  927  and  note,  8  Ann.  Cas.  491 

5  Ann.  Cas.  620  and  note;  Grimberg  y.  and  note. 

Columbia  Packers*  Ass'n,  47  Ore.  257,     4.  Grimberg       Colnmbia  Packers' 

83  Pac.  194,  114  A.  S.  R.  927  and  Ass'n,  47  Ore.  267,  83  Pac.  194,  114 

note,  8  Aon.  Cas.  401  and  note.  A.  S.  R.  927  and  note,  8  Ann.  Cas. 

Notes:  13  Am.  Dec.  90;  66  A.  S.  R.  491  and  note. 


19.  Grimberg  v.  Columbia  Packers*  214,  2  U.  S.  (L.  ed.)  86;  United  States 
Ass'n,  47  Ore.  257,  83  Pac.  194,  114  v.  Shea,  152  U.  S.  178,  14  S.  Ct  519. 
A.  S.  B.  927  and  note,  8  Ann.  Gas.  38  U.  S.  (L.  ed.)  403. 


73;  5  Ann.  Cas.  623. 


5.  Hooe  V.  Groverman,  1  Crancfa 
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either  wajf  the  intention  being  gathwed  from  the  entire  instrument.* 
Thus,  the  word  "chartering"  or  "hiring"  does  not  necessarily  import 
a  demise,  but  is  consistent  with  the  idea  of  a  contract  of  affreightment, 
and  although  a  provision  that  the  charterer  shall  "employ"  the  ship 
only  in  lawful  trade  militates  strongly  against  the  idea  tiiat  the  con- 
tract is  one  of  affreightment  only,  the  charterer  may  reasonably  make 
such  a  covenant  without  taking  a  demise  of  the  vessel."  Recitals  that 
the  owner  "does  hereby  grant  and  let"  and  that  the  charterer  "does 
hereby  take"  the  vessel  with  reference  to  her  being  "returned"  have 
been  held  insuflBcient  to  overcome  tiie  ^eot  of  other  provisions  in- 
dicative of  affreightment* 

114.  Appointment  and  Control  of  Master  and  Crew  as  Test — ^The 
terms  of  greatest  dgnificance  in  the  detmnination  as  to  whether  a 
given  charter  amounts  to  a  demise  or  is  merely  a  contract  of  affreight* 
ment  are  those  which  relate  to  the  master  and  crew.  If  they  are  ap- 
pointed and  paid  by  the  owner,  and  are  subject  to  his  orders,  the 
charter  will  ordinarily  be  construed  as  an  affreightment  contract,  on 
the  &eory  that  through  his  master  and  crew  the  owner  retains  pos- 
session and  control  of  the  ship,*  even  though  the  directions  on  which 
the  ship  shall  proceed  are  given  by  the  charterer.^*  But  the  ordinary 
effect  of  the  fact  that  the  owner  appoints  and  pays  the  master  and 
:rew  will  yield  to  evidence  of  his  intention  to  surrender  possession  and 
control  to  the  charterer/^^  On  the  other  hand,  where  the  chart«ar  is 
to  select  and  pay  the  master  and  crew,  who  are  subject  to  his  orders, 
and  meet  the  current  expenses  of  the  vessel,  the  charter  will  be  held 
a  demise.^* 

6.  See  supra,  par.  110,  IIL  Adams  v.  BximmFcnr,  45  Mo.  545,  100 

7.  Qriinl)^  V.  Colnmltta  Packers'  Am.  Bee  391;  Qrimbeif  v.  Columbia 
Asa'ii,  47  Ore.  257,  83  Pao.  194.  U4  Packers*  Ass'b,  47  Ore.  257,  83  Pac. 

A.  S.  R.  927  and  note;  8  Ann.  Cas.  194,  114  A.  8.  R.  927,  8  Ann. 
tfl  and  note.  Cas.  491  and  note;  Sberilb  v.  Pugifa, 

8.  New  Orleans-Belize  Boyal  Mail,  22  Wis.  273,  94  Am.  Dee.  600. 

etc.,  Steamship  Co.  v.  United  States,     Kotes:  46  LJl,A  74;  6  Ann.  Cas. 

239  0.  8.  202,  36  S.  Ct  76,  60  U.  8.  623;  Ann.  Cas.  1917B  940. 

<L.  ed.)  227.  10.  New  Orieans-Belise  Boyal  Hail, 

9.  Hooe  V.  Grorerman,  1  Granch  etc..  Steamship  Go.  v.  United  States, 
214,  2  U.  S.  (U  ed.)  86;  Shaw  v.  239  V.  S.  202,  36  8.  Ct.  76,  60  U.  S. 
United  States,  93  V.  S.  235,  23  U.  S.  (L.  ed.)  227. 

(L.  ed.)  880;  New  OrIeana-Beli»  Note:  Ann.  Gas.  lOlTB  940. 
Royal  Mail,  cAe.,  Steamship  Go.  r.  11.  Adams  v.  Homeyer,  46  Mo.  546, 
United  States,  239  U.  S.  202,  36  S.  Ct  100  Am.  Dee.  391;  Anten  t.  Bennett, 
76,  60  V.  S.  (L.  ed.)  227;  Oakland  183  N.  T.  496,  76  N.  £.  609,  5  Ann. 
Cotton  Mfg.  Co.  T.  Jennings,  46  Cal.  Gas.  620  and  note;  Qrimbo^v.  Cohmi- 
175, 13  Am.  Rep.  200;  Kerry  Paeiflo  bia  Paekets*  Ass'n,  47  On.  257,  83 
Marine  Co.,  121  Cal.  664,  64  Poe.  89,  Pac  194,  114  A.  S.  B.  927,  8  Ann. 
(i6  A.  S.  B.  65  and  note;  Swift  v.  Tat-  Cas.  491  and  note, 
ner,  89  Ga.  660, 15  S.  E.  842,  32  A.  S.     Note:  8  Ann.  Cas.  497. 

B.  101;  Sproul  t.  Hemmingwaj,  14  12.  The  Barnstable,  181  U.  S.  464, 
Pick.  (Mass.)  1,  25  Am.  Des.  350  ;  21  S.  Ct  68^  46  U.  S.  (L.  ed.)  954; 
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115.  Other  Provisions  Indicative  of  Character  of  Charter. — Among 
other  clauses  which  indicate  that  the  instrument  ia  a  contract  of 
affreightment,  rather  than  a  charter  party,  are  the  retention  by  the 
owners  of  a  lien  on  the  cargo  for  freight,  demurrage,  and  other 
charges,''  the  reservation  of  space  in  the  vessel,  an  agreement  to 
carry  certain  goods  without  charge,  and  a  stipulation  for  the  pay- 
ment of  ''freight"  at  destination.^*  Provisions  that  the  owner  ahall 
have  an  oversight  of  the  vessel  and  see  that  it  is  kept  in  proper  condi- 
tion during  the  voyage  and  provided  with  every  necessary  require- 
ment are  likewise  indicative  of  a  contract  of  affreightment,*'  though 
an  agreement  by  the  owner  to  keep  the  vessel  in  an  efficient  state 
during  the  existence  of  the  charter  is  not  necessarily  inconsistent  with 
a  demise.'* 

Execution  cmd  Construetion 

116.  Law  Applicable. — The  general  rule  that  the  nature,  the  obli- 
gation, and  Ihe  interpretation  of  a  contract  are  to  be  governed  by  the 
law  of  the  place  where  it  is  made,  unless  the  ^rtira,  at  the  time  of 
making  it,  have  some  other  law  in  view,  requires  a  contract  of  affreight- 
ment, made  in  one  country,  between  citizens  or  residents  thereof,  and 
the  performance  of  which  begins  there,  to  be  governed  by  the  law 
of  that  country,  unless  the  parties,  when  ^tering  into  the  contract, 
clearly  manifest  a  mutual  intention  that  it  shall  be  governed  by  the 
law  of  some  other  country.'^  As  regards  performance,  Americans 
and  Englishmen  entering  into  a  charter  party  of  an  English  ship  for 
an  ocean  voyage  must  be  presumed  to  look  to  the  general  maritime  law 
of  the  two  countries,  and  not  to  the  local  law  of  tiie  state  in  which  the 
contract  is  signed.'* 

Kerry  v.  Pacific  Marine  Co.,  121  Cal.  Note:  5  Ann.  Cas.  623. 
564,  54  Pac.  89,  66  A.  S.  R.  65  and  16.  The  Barnstable,  181  U.  S.  464, 
note,  Pitkin  v.  Brainerd,  5  Conn.  451,  21  B.  Ct.  684,  45  U.  S.  (L.  ed.)  954. 
13  Am,  Dec.  79  and  note;  Orimberg  v.  17.  Liverpool,  etc.,  Co.  v,  Plienix 
Columbia  Packers'  Ass'n,  47  Ore.  267,  Ins.  Co.,  129  U.  S.  397,  9  S.  Ct.  469, 
83  Pac  194,  114  A.  S.  R,  927  and  32  U.  S.  (L.  ed.)  788;  The  Majestic, 
note,  8  Ann.  Caa.  491  and  note.  60  Fed.  625,  9  C.  C.  A.  161,  20  U.  S. 

IS.  Swift  V.  Tatner,  89  Ga.  660,  15  App.  503,  23  L.R.A.  746,  reversed  on 
S.  E.  842,  32  A.  S.  B.  101.  another  point  in  166  U.  S.  375,  17  8. 

Note:  5  Ann.  Caa.  623.  Ct.  597,  91  IT.  S.  (L.  ed.)  1039;  Hale 

14.  Swift  V.  Tatner,  89  Ga.  660,  16  v.  New  Jersey  Steam  Nav.  Co.,  15 
S.  E.  842,  32  A.  S.  R.  101.  Conn.  539,  39  Am.  Dec.  398  and  note; 

15.  Hooe  V.  Qroverman,  1  Crancb  Fonseca  v.  Cunard  S.  S.  Co.,  153  Mass. 
214,  2  U.  S.  (L.  ed.)  86;  Kerry  v.  553,  27  N.  E.  665,  25  A.  S.  R.  660, 12 
Paeifle  Marine  Co.,  121  Cal.  564,  64  L.R.A.  340;  China  Mut  Ids.  Co.  v. 
Pac  89,  66  A.  S.  R.  65  and  note;  Force,  142  N.  T.  90,  36  N.  E.  874,  40 
Grimberg  v.  Columbia  Packers'  Ass'n,  A.  S.  R.  576.  And  see  generally,  Con- 
47  Ore.  257,  83  Pac.  194, 114  A.  S.  R.  flict  of  Laws,  vol.  5,  p.  931  et  seq. 
927  and  note^  8  Ann.  Cas  491  and  18.  Watts  v.  Camors,  115  U.  S.  353^ 
note.  6  S.  Ct.  91,  29  XT.  S.  (L.  ed.)  40& 
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117.  Parties  and  Agents. — Charter  parties  are  governed  by  many 
of  the  principles  applicable  to  the  formation  of  ordinary  contracts.^' 
A  contract  of  hiring  with  an  infant  charterer  is  good  against  the 
general  owners  of  the  vessel  until  disafSrmed  by  the  infant  himself, 
and  cannot  be  avoided  by  a  stranger."*  Where  a  newspaper  corpora- 
tion for  the  purpose  of  collecting  war  news  charters  a  yacht  by  a 
charter  party  embodying  an  absolute  obligation  to  return  the  yacht 
at  the  expiration  of  tiie  term  of  hiring,  and  a  stipulation  aa  to  value 
in  the  event  of  nonreturn,  it  is  not  ultra  vires  of  the  corporation  as 
beyond  the  means  incidental  to  the  exercise  of  the  power  to  charter.* 
An  agent  who  executes-a  contact  of  affreightment  on  behalf  of  the 
vessel  owner  is  not  personally  liable  to  the  shipper  for  the  breaking 
up  of  the  voyage  by  an  attachment  laid  on  the  vessel,  before  she 
sails,  by  a  creditor  of  tlie  owner.* 

lis.  Form  and  Validity. — A  charter  party,  though  usually  in  writ- 
ing, may  be  oral.'  It  is  not  such  a  conveyance  aa  need  be  recorded 
under  the  federal  statutes.^  A  diarter,  and  a  separate  stipulation  for 
the  value  of  the  vessel  given  subsequently  as  provided  therein,  are 
in  legal  effect  but  one  contract  *  A  charter  party  may  be  modified  by 
letter  subsequently  written  and  in  such  case  the  contract  is  to  be 
deduced  from  both  documents.'  Like  other  contracts,  it  may  be 
lawfully  made  on  Sunday,  unless  prohibited  by  statute,  whetiier  trans- 
portation on  Sunday  is  unlawful  or  not.' 

119.  Construction. — A  charter  party  is  nothing  more  than  an 
agreement  between  the  parties  and  is  to  be  construed  in  the  same 
manner  as  any  otiier  contract.'  Subject  to  the  presumption  against 
a  demise,'  the  general  rule  for  the  construction  of  charter  parties,  as 
well  OS  other  mercantile  instruments,  is  that  the  construction  shall 
he  liberal,  agreeable  to  the  intention  of  the  parties,  and  conformable 
to  the  usage  of  trade  in  general  and  of  the  particular  trade  to  which 

19.  The  Harriinan,  9  Wall  161,  19  Pick.  (Masa.)  425,  23  Am.  Dee.  619 
U.  S.  (L.  ed.)  629.  and  note;  SearfE  v.  Metcalf,  107  N.  Y. 

20.  Thompaon  v.  Hamilton,  12  Pick.  211,  13  N.  E.  796,  1  A.  8.  R.  807. 
(Mass.)  425,  23  Am.  Dee.  619.    See  4.  Vandewater  v.  Mills,  19  How.  82, 
generally,  Ihtants,  vol.  14,  p.  223  et  15  U.  S.  (L.  ed.)  554.  As  to  recording 
seq.  conveyances,  mortgagee,  etc.,  see  supra, 

1.  Snn    Printing,    etc.,    Ass'n    v.  par.  106  et  seq. 
Moore,  183  U.  S.  642,  22  S.  Ct.  240,     5.  Sun    Printing,    etc.,    Aas'n  v. 
46  17.  S.  (U  ed.)  366.  Moore,  183  U.  S.  642,  22  8.  Ct  240, 

3.  Joyce  v.  Sims,  2  Dall.  (Pa.)  223,  46  U.  S.  (L.  ed.)  366. 
1  U.  S.  (L.  ed.)  358.  6.  Boyd  v.  Moses,  7  WaH.  316,  19 

8.  Thompson  v.  Snow,  4  Greenl.  U.  S.  (L.  ed.)  192. 
(Me.)  264,  16  Am.  Dec.  263;  Sproat     7.  Merritt  v.  Earie,  29  N.  Y.  115, 
T.  Donnell,  26  Me.  185,  45  Am.  Dec.  86  Am.   Dec  292.     See  generally, 
103  and  note;  Taggard  v.  Loring,  16  Sundays  aito  Holidays. 
Mass.  336,  8  Am.  Dec.  140;  Cutler  v.     8.  Anten  t  Bennett,  183  N.  Y.  496, 
Winsor,  6  Pick.  (Mass.)  335,  17  Am.  76  N.  E.  609,  5  Ann.  Cas.  620. 
Dec.  385;  Thompson  t.  Hamilttm,  12     9.  See  supra,  par.  112. 
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the  contract  relates.**  The  intention  must  be  ascertained  from  the 
language  employed,  tiie  subject  matter,  and  the  surrounding  circum- 
ptances,**  and  as  manifested  by  the  whole  instrument,  rather  than  by 
the  literal  meaning  of  any  particular  clause  taken  by  itself.^'  Certain 
terms  may  be  supplied  by  implication  where  the  express  contract  is 
silent.'*  The  courts  cannot  give  effect  to  provisions  which  the  parties 
deliberately  omitted  to  insert,  after  attention  had  been  directed  to 
them.**  Two  papers  constituting  in  legal  effect  but  the  one  charter 
must  be  interpreted  together,  and  the  obligations  of  the  parties 
arising  from  them  be  enforced  according  to  their  plain  import.** 

120.  Variation  by  Parol. — A  charter  party  or  contract  of  affreight- 
ment, when  clear  and  unambiguous  in  its  terms,  and  not  made  in 
reference  to  any  usage  or  custom,  is  not  any  more  than  any  other 
instrument  of  evidence  to  be  impugned  by  parol  proof.*'  Thus,  it 
is  not  admissible  to  prove  a  verbal  agreement  between  the  charterer 
and  owner  as  to  the  conduct  of  the  voyage  different  from  that  con- 
tained in  the  charter  party,  such  agreement  appearing  to  have  been 
reduced  to  writing;  for  if  the  writing  referred  to  is  not  the  charter 
party  it  should  be  produced,  and  if  it  is  the  charter  party  it  cannot 
be  varied  by  parol.*'  A  latent  ambiguity,  such  as  that  embodied  in 
the  words  "British  weight,"  which  leaves  it  doubtful  whether  net  or 
gross  weight,  may  be  explained  by  the  bill  of  lading  signed  by  the 
master,  or  by  parol  evidence  of  the  commercial  usage  in  such  cases.*' 
Where  tlie  charter  party  covenants  for  no  specific  amount  to  be 
received,  what  is  "a  full  cargo"  under  all  the  circumstances  is  a  ques- 
tion which  can  be  solved  only  by  recourse  to  the  testimony  of  experi* 
euced  ship  masters."  Similarly,  the  meiming  of  "northern  passage" 

10.  Raymond  v.  Tyson,  17  How.  63,  13.  Grade  v.  Palmer,  8  Wheat.  605, 
15  U.  S.  (L.  ed.)  47;  Lbwber  v.  Bangs,  5  U.  S.  (L.  ed.)  696;  Raymond 

2  Wall.  728,  17  U,  S.  (L.  ed.)  768;  Tyson,  17  How.  53,  16  U.  S.  (L.  ed.) 

Sun  Printing,  etc,  Ass'n  v.  Moore,  47. 

183  n.  S.  642,  22  8.  Gt  240,  46  U.  14.  CuUiford  v.  GomUa,  128  U.  S. 

S.  (L.  ed.)  366;  Hamilton  v.  Waifleld,  135,  9  S.  Ct  60,  32  U.  8.  (L.  ed.) 

2  GiU  &  J.  (Md.)  482,  20  Am.  Dec  88L 

448;  Adama  v.  HomevOT,  46  Mo.  645,  16.  Son   Printing;,  etc,   Ass'n  v. 

100  Am,  Deo.  391;  GrimberK  v.  Co-  Moore,  183  U.  S.  642,  22  S.  Ct  240, 

lumbia  Packers'  Ass'n,  47  Ore.  267,  46  IT.  S.  (L.  ed.)  366.  See  Costeaxtcs, 

S3  Fac  194,  U4  A.  S.  R.  927,  8  Ann.  vol  6,  p.  850. 

Gas.  491.   Aa  to  usages  generally, 'see  16.  Sampson  t.  Gassam,  6  Port 

UsAOES  AND  Customs.  (Ala.)  123,  30  Am.  Dec  578;  Andrews 

11.  The  Bird  of  Paradise,  6  Wall.  v.  Roach,  3  Ala.  590,  37  Am.  Dee.  718. 
646,  18  U.  S.  (L.  ed.)  662;  Davison  See  Evtoshcb,  vol.  10,  p.  1016  et  seq. 
T.  Von  lingen,  113  U.  B.  40,  5  S.  Ct  17.  Pitkin  t.  Brainerd,  5  Conn.  451, 
346,  28  uTS.  (L.  ed.)  885.  See  Con-  13  Am.  Dec  79. 

TRACTS,  vol.  6,  pp.  836,  841,  849.  18.  Balow  v.  Ooddard,  1  Nott  A 

IS.  Cro&sman  r.  Bnirill,  179  U.  S.  McG.  (S.  C.)  45,  9  Am.  Dec  663. 

100,  21  8.  Ct.  38,  45  U.  S.  (L.  ed.)  19.  Ogden  t.  Parsons,  28  Hot.  187, 

106.   See  CovntAors,  vol.  6,  p.  836.  16  U.  S.  (L.  ed.)  410. 
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as  fitipalated  for  in  the  charter  is  either  a  qu^tion  of  fact  or  of  con- 
struction applicable  to  understood  facts,  and  the  court  should  ascer- 
tain from  the  evidence  what  are  the  accustomed  passages  between  the 
two  ports  in  queetion  and  then  determine  which  of  tiiem  the  vessel 
is  allowed  by  the  contract  to  follow  ob  the  "northern."  Parol  evir 
dence  as  to  declarations  of  the  charterers'  agents  is  admissible  on  a 
question  of  good  faith  as  between  owners  and  charterers.^ 

Representations  and  Warranties 

121.  In  General. — A  covenant  in  a  charter  party  that  goes  to  the 
whole  consideration  on  either  side  constitutes  a  warranty,  or  c(Hidi- 

tion  precedent,  on  the  failure  or  nonperformance  of  which  the  party 
aggrieved  may  repudiate  the  whole  contract,*  and  the  plaintiff  must 
perform  the  condition  before  he  can  maintain  an  action  to  enforce 
the  liability  of  the  other  party.*  Whether  a  particxilar  term  has  this 
character  will  be  determined  by  the  intention  of  the  parties  at  the  time 
the  charter  was  made,  and  in  light  of  the  situation  then  existing, 
irrespective  of  any  events  afterwards  occurring.*  In  a  charter  of  a 
ship  by  name,  describing  her  as  of  a  specified  burden  "or  thereabouts" 
rep^stered  measurement,  and  calling  for  a  cargo  of  a  designated  size, 
the  statement  of  registered  tonnage  is  not,  in  the  absence  of  wilful 
or  fraudulent  misrepresentations,  a  warranty  or  condition  precedent, 
where  her  carrying  capacity  is  substnntially  as  agreed;  the  description 
as  to  tonnage  being  controlled  by  the  designation  of  tiie  ship  by  name, 
and  by  the  unequivocal  stipulations  regarding  the  cargo  to  be  carried.* 
A  recital  that  at  the  date  of  the  execution  of  the  charter  the  vessel 
was  lying  in  a  given  port  is  not  a  warranty,  or  even  a  oontaract,  but 
a  representAtion;  and  in  particular  where  the  charterers  are  shown  to 
have  known  in  fact  that  she  was  not  there,  they  are  not  deceived  or 
misled,  and  cannot  complain.'  On  the  other  hand,  a  stipulation  in 
the  charter  that  the  ship  had  sailed  or  was  about  to  sail  with  cargo 
from  a  given  port  to  the  port  of  Irading  ia  not  a  mere  representation, 
but  a  warranty,  where  it  appears  that  time  and  the  situation  of  the 
vessel  were  essential  terms  of  the  agreement.  It  signifies  that  she  has 
her  cargo  on  board  and  is  ready  to  sail ;  and  it  is  violated  by  a  showing 

20.  The  John  H.  Feaiaon,  121  IT.  8.  (Eng.)  84, 13  Ann.  Cas.  505  and  note. 

469,  7  8.  Ct  1008,  30  U.  8.  (L.  ed.)  Note:  30  L.R.A.  37  et  seq. 

979.  3.  Note:  80  UBA.  39. 

1.  Barreda  v.  Silsbee,  21  How.  146,  4.  Davison  v.  Von  Lingea,  113  U. 

16  XT.  S.  {U  ed.)  86.  S.  40,  6  S.  Gt  346»  28  U.  S.  (L.  ed.) 

2.  Lowber  v.  Bangs,  2  Wall.  728,  885. 

17  U.  S.  (L.  eA)  768;  Norrington  v.     Note:  30  L.E.A  37  et  seq. 
Wright,  115  U.  8.  188,  6  8.  Ct  12,     6.  Watte  v.  Camors,  115  U.  8.  353, 

U.  S.  (L.  ed.)  366;  Filley  v.  Pope,  6  8.  Ct.  91,  29  U.  S.  (L.  ed.)  406. 
115  U.  S.  213,  6  S.  Ct.  19,  29  U.  8.     6.  Lovell  v.  Davis,  101  U.  8.  541, 
(L.  ed.)  372;  The  Enropa,  (1908)  P.  26  U.  8.  (L.  ed.)  944. 
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that  at  the  time  she  was  only  partly  loaded  and  did  not  start  until 
several  days  later.'  If  the  injured  party  does  not  rescind  the  charter 
on  breach  of  a  warranty,  it  ceases  to  be  a  condition'  precedent,  and 
he  can  only  sue  for  his  damages,"  particularly  when  it  appears  tiiat 
he  has  received  the  substantial  benefit  of  the  contract  * 

122.  Time  of  Sailing;  Course. — Stipulations  in  charter  parties  as 
to  the  time  for  beginning  or  prosecuting  the  voyage  are  often  held  to 
be  conditions  precedent,  and  not  mere  representations  or  independent 
covenants;  and  breach  of  such  clauses,  unless  waived,  usually  justifies 
repudiation  by  the  other  party.*"  This  is  particularly  the  case  where 
it  appears  that  the  charterer  has  thereby  been  deprived  of  the  benefit 
of  his  contract.'*  Similarly,  a  provision  that  the  ship  shall  proceed 
"with  all  possible  despatch,"  or  equivalent  language,  requires  her  to 
pursue  a  direct  course,  and  is  of  the  essence.**  On  the  other  hand,  it 
has  been  held  that  stipulations  that  the  vessel  shall  sail  with  all  con- 
venient speed  are  not  conditions  precedent,  unless  by  a  breach  of  them 
the  object  of  the  voyage  is  wholly  frustrated.**  A  stipulation  for  a 
"direct"  course  means  ihst  the  vessel  shall  proceed  to  her  destination 
without  deviation  or  undue  delay.**  Breach  of  this  term  has  been 
held  to  be  a  ground  for  rescission  of  the  charter,  though  in  some 
eases  it  has  been  given  this  effect  only  where  it  was  shown  that  the 
deviation  and  delay  had  prevented  the  charterer  from  making  any  use 
of  the  vessel.**  H  the  charter  party  fixes  no  definite  time  for  the 
vessel  to  be  at  the  port  of  loading  ready  to  receive  her  cargo,  the 
master  is  bound  only  to  use  reasonable  diligence  to  bring  her  there.** 
Where  after  loading  it  is  found  necessary  to  take  out  part  of  the 
vessel's  coal  in  order  to  enable  fulfilment  of  the  owner's  guaranty  as 
to  cargo  capacity,  which  is  accomplished  without  unreasonable  delay, 
the  charterer,  in  the  absence  of  a  provision  as  to  when  loading  shall 
commence  or  be  completed,  is  not  entitled  to  rescind  the  charter, 
though  the  vessel  is  not  ready  to  load  in  time  to  enable  him  to  comply 
with  his  own  contract  with  another  party.*' 

123.  Seaworthiness  and  Repairs. — Charter  parties  and  contracts  of 
affreightment  carry  implied  warranties  of  seaworthiness  and  fitness 

7.  Davison  v.  Von  Lingen,  113  TT.  S.  29  U.  S.  (L.  ed.)  Sea 

40,  6  S.  Ct.  346,  28  U.  S.  (L.  ed.)     Note:  30  L.R.A.  37  et  seq. 
885.  11.  Note:  30  Ii.R.A.  37  et  aeq. 

Note:  30  L.R.A.  38.  18.  Lowber  v.  Bangs,  2  Wall.  728, 

8.  The  Buropa,  (1908)  P.  (Eng.)  17  U.  8.  (L.  ed.)  768. 
84, 13  Ann.  Caa.  505  and  note.  13.  Note:  30  UB.A.  38. 

Note:  30  L.R.A.  39.  14.  Note:  30  A.  S.  B.  640. 

9.  Note:  30  L.Rj^.  38.  16.  Note:  30  LJCA.  37  et  seq. 

10.  Lowber  v.  Bangs,  2  Wall.  728,  16.  Lovdl  v.  Davis,  101  U.  S.  641, 
17  U.  S.  (L.  ed.)  768;  Davison  v.  Von  25  U.  S.  (L.  ed.)  944. 

Lingen,  113  U.  S.  40,  6  S.  Ct.  346,  28  17.  CuUiford  v.  Gtomila,  128  U.  S. 
U.  S.  (L.  ed.)  885:  Norrington  v.  135,  9  S.  Ct.  60,  32  n,  P  n..  ed.) 
Wright,  U5  U.  S  isw  6  S.  Ct.  12,  38L 
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of  the  vessel  for  the  service  contemplated.*'  The  owner  ia  also  obliged 
to  keep  her  in  proper  repair,  unless  prevented  by  perils  of  the  sea  or 
unavoidable  accident;     and  if  the  voyage  is  circuitous,  he  is  bound 
to  have  her  in  that  condition  at  every  port  where  she  may  be  or  answer 
for  the  damage.'*^   These  matters  are  often  made  the  subject  of  ex- 
press stipulation  in  the  charter  party.*    In  such  case,  if  repairs 
are  necefsary  to  keep  the  vessd  in  a  seaworthy  condition,  while  under 
the  charter  the  owners  might  be  chargeable  with  the  expense  of  mak- 
ing them,  it  would  be  the  duty  of  the  charterers  to  see  that  they  were 
made,  or  to  notify  tiie  claimants  of  what  wse  required.  A  stipulation 
that  the  appointment  of  the  engineer  and  captain  was  subject  to  the 
owners'  approval  does  not  affect  the  relation  of  the  parties  in  this 
respect.^  Where  the  owners  are  ignorant  of  the  service  and  the  use 
to  which  the  vessel  is  to  be  put,  there  is  no  implied  warranty  of  sea- 
going qualities.'    The  warranty  of  seaworthiness  as  Implied  in  a 
diarter  party  generally  does  not  extend  to  the  vessel's  suitability  for 
any  particular  kind  of  cargo,  even  though  the  owner  is  aware  of 
what      will  carry ;  *  nor  does  it  guarantee  her  condition  to  perform 
the  voyage  in  any  particular  time.*  In  a  suit  by  the  owner  for  breach 
of  the  charter  party,  the  burden  is  on  him  to  prove  that  the  vessel 
was  seaworthy  at  the  inception  of  the  voyage,'  as  is  also  the  case  where 
he  relies  on  an  exception  in  his  favor  in  the  charter  party  of  perils  of 
the  sea.'    The  liability  of  an  owner  on  his  warranty  is  in  no  wise 
dependent  on  blame,  and  therefore,  in  the  event  of  a  breach  thereof, 
it  is  entirely  immaterial  that  he  did  his  best  to  make  the  vessel  sea- 
ls. Woii  Y.  Leathers,  97  U.  S.  379,  3  Am.  Dec.  179. 
24  U.  S.  (U  ed.)  1012  and  note;  The     1.  The  Francis  Wright,  105  TT.  S. 
Edwin  I.  Morrison,  153  U.  S.  199,  14  381,  26  U.  S.  (L.  ed.)  1100;  The  Ed- 
S.  Ct.  823,  38  U.  S.  (L.  ed.)  688;  win  I.  Morrison,  153  U.  S.  199,  14 
Rainey  v.  New  York,  etc.,  Steamship  S.  Ct.  823,  38  U.  S.  (L.  ed.)  688; 
Co.,  216  Fed.  449,  132  C.  C.  A.  509,  Collier  v.  Valentine,  11  Mo.  299,  49 
IiR.A.1916A  1149;  Whitall  t.  The  Am.  Dec.  81;  Forbes  v.  Rice,  2  Brev. 
WiUiam    Henry,    4    La.    223,    23  (S.  C.)  363,  4  Am.  Dec.  589. 
Am.  Dec.  483;  Rathbone  v.  Neal,  4     Note:  24  U.  8.  (L.  ed.)  1012. 
La.  Ann.  563,  50  Am.  Deo.  579;  Put-     2.  The  Francis  Wright,  105  U.  S. 
nam  v.  Wood,  3  Mass.  481,  3  Am.  Dec.  381,  26  U.  8.  (L.  ed.)  1100. 
179;  ColUer  v.  Valentine,  11  Mo.  299,     3.  Note:  24  U.  8.  (L.  ed.)  1012. 
49  Am.  Dec.  81;  Auten  v.  Bennett,  183     4.  The  Francis  Wright,  105  TJ.  8. 
N.  Y.  496,  76  N.  E.  609,  5  Ann.  Cas.  381,  26  0.  8.  (L.  ed.)  UOO.  See  infra," 
620;  Bell  v.  Reed,  4  Bin.  (Pa.)  127,  par.  437. 

5  Am.  Deo.  398;  Cheraw,  etc.,  E.  Co.     5.  The  Francis  Wright,  105  U.  S. 

V.  Broadnax,  109  Pa.  St.  432,  1  AtL  381,  26  U.  S.  (L.  ed.)  1100. 

228,  58  Am.  Rep.  733.  6.  Auten  v.  Bennett,  183  N.  Y.  496, 

19.  Reed  v.  United  States,  11  Wall  76  N.  E.  609,  5  Ann.  Cas.  620. 
591,  20  U.  8.  (L.  ed.)  220;  Work  v.     Note:  24  U.  8.  (L.  ed.)  1012. 
Leathers,  97  U.  S.  379,  24  TJ.  8.  (L.      7.  The  Edwin  I.  Morrison,  153  V.  S. 
ed.)  1012  and  note.     ,  199,  14  8.  Ct.  823,  38  U.  8.  (L.  ed.) 

20.  Putnam  t.  Wood,  3  Mass.  481,  688. 
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worthy  and  any  defects  rendering  her  otherwise  were  entirely  witiiout 
his  privity  or  knowledge." 

124.  Breach  of  Warranty  of  Seaworthiness. — ^The  unseaworthineae 
of  a  chartered  vessel  constitutes  a  breach  of  contract  by  the  owner,* 
which  justifies  the  charterer's  refusal  to  load  or  ship  his  goods  on 
board  of  her,**  and  entitles  him  to  recov^  for  any  loss,  damage,  or 
delay  to  the  cargo  directly  and  proximately  resulting  from  her  defec- 
tive condition.'*  A  charterer  may  recover  for  breach  of  warranty  of 
seaworthiness,  contained  in  a  contract  of  affreightment,  the  value  of 
a  cargo  lost  as  a  result  of  the  unseaworthiness,  where  his  relations 
toward  the  owners  of  the  cargo  are  such  as  to  make  him  liable  over  to 
them  for  the  loss.**  The  owner  is  not  excused  from  liability,  though 
the  immediate  cause  of  the  loss  would  otherwise  have  been  excepted, 
if  it  appears  that  it  would  not  have  operated  had  the  vessel  been  sea- 
worthy.*' On  the  other  hand,  a  warranty  of  seaworthiness,  whether 
express  or  implied,  is  not  an  absolute  condition  precedent  on  which 
tiie  validity  of  the  charter  party  depends,  as  in  the  case  of  a  policy 
of  marine  insurance ;  ^*  nor  to  the  extent  that  if  the  ship  ia  unsea- 


8.  Pendleton  v.  Benner  line,  246  U.  U.  S.  353,  38  S.  Ct  330,  62  U.  S. 
S.  353,  38  8.  Ct.  380,  62  U.  S.  {h.  (L.  ed.)  770. 


9.  Work  V.  Leathers,  97  U.  S.  379,  S.  199,  14  S.  Ct.  823,  38  U.  S.  (L. 


10.  Forbes  v.  Rice,  2  Brev.  (S.  C.)  402,  37  Am.  Rep.  37;  CoUier  v.  Valen- 
363,  4  Am.  Dee.  589;  Kish  v.  Taylor,  tine,  11  Mo.  299,  49  Am.  Dec.  81; 
[1912]  A.  C.  604,  81  L.  J.  K.  B.  1027,  New  Brunswick  Steamboat,  etc.,  Co. 
17  Com.  Cas.  355,  106  L.  T.  N.  S.  v.  Tires,  24  N.  J.  L.  697,  64  Am.  Dee. 
900,  [1912]  W.  N.  144,  28  Time'^  L.  394;  BeU  v.  Reed,  4  Bin.  (Pa.)  127, 
Rep.  425,  56  Sol.  J.  518,  3  British  5  Am.  Dec.  398;  The  Enropa,  [1908] 
Rul.  Cas.  266;  The  Europa,  [1908]  P.  P.  (Eng.)  84,  13  Ann.  Cas.  606  and 
(Eng.)  84,  13  Ann.  Cas.  506  and  note,  note;  Nugent  v.  Smith,  1  C.  P.  D. 

11.  The  Francis  Wright,  105  U.  S.  (Eng.)  19,  45  L.  J.  Q.  B.  D.  19, 1  Eng. 
381,  26  U.  S.  (L.  ed)  1100;  The  Ed-  Rul.  Cas.  218.  See  infra,  par.  423  et 
ward  I.  Morrison,  153  U.  S.  199,  14  seq.,  436. 

S.  Ct.  823,  36  U.  S.  (L.  ed.)  688;  14.  Work  v.  Leathers,  97  U.  8.  379, 
Bathbone  v.  Neal,  4  La.  Ann.  563,  60  24  V.  S.  (L.  ed.)  1012;  Collier  v. 
Am.  Dec.  579;  Putnam  v.  Wood,  3  Valentine,  11  Mo.  299,  49  Am.  Dec. 
Mass.  481,  3  Am.  Deo.  179;  Collier  81;  Hays  v.  Millar,  77  Pa.  St.  238, 
V.  Valentine,  11  Mo.  299,  49  Am.  Dec.  18  Am.  Rep.  445;  Cherav,  etc.,  R.  Co. 
ftl;  Bell  v.  Reed,  4  Bin.  (Pa.)  127,  Broadnax,  109  Pa.  St.  432,  1  Atl. 
6  Am.  Dec.  398;  Hays  v.  Millar,  77.  228,  68  Am.  Rep.  733;  Forbes  v.  Rice, 
Pa.  St.  238,  18  Am.  Rep.  445;  Forbes  2  Brev.  (S.  G.)  363.  4  Am.  Dec.  589; 

Biee,  2  Brev.  (S.  0.)  363,  4  Am.  Kish  v.  Taylor,  [1912]  A.  C.  604,  81 
Dec  689;  Cameron  v.  Rich,  4  Stiob.  L.  J:  E.  B.  1027,  17  Com.  Cas.  356, 
(S.  C.)  168,  53  Am.  Dee.  670;  The  106  L.  T.  K.  S.  900,  [1912]  W.  N.  144, 
Eoropa,  [1908]  P.  (Eng.)  84, 13  Ann.  28  Times  L.  Rep.  425,  66  Sol.  J.  518,. 
Cas.  505  and  note.  See  infra,  par.  3  British  Rul.  Cas.  266;  The  Europa, 
436.  [1908]  P.  (Eng.)  84»  13  Ann.  Cas.  606 

12.  Pendleton  v.  Benner  line,  246  and  not&  , 


ed.)  770. 


13.  The  Edward  I.  Morrison,  153  U. 


24  U.  S.  (L.  ed.)  1012. 


ed.)  688;  Packard  v.  Taylor,  35  Ark. 
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worthy  the  ship  owner  is  reduced  to  the  position  of  a  common  carrier.^* 
It  is  held  accordin^y  that  the  owner  ia  liable  to  the  charterer  only 
for  an  injury  to  the  cargo  caused  directly  by  the  veasers  unseaworthi- 
ness, and  not  for  an  injury  caused  by  a  peril  of  the  sea  or  other 
casualty  duly  excepted  and  not  the  result  of  the  unseaworthiness." 
And  the  vessel  does  not  on  that  account  forfeit  her  freight  or  charter 
money  if  she  arrives  at  destination  and  delivers  her  cargo,**  even 
though  the  cargo  is  damaged  through  the  unseaworthiness  of  the 
vessel,  the  remedy  of  the  charterer  being  to  sue  for  the  damage.** 


125.  In  General. — The  rights  and  obligations  of  the  parties  to  a 
charter  of  demise  spring  from  the  nature  of  the  contract,  which  is 
one  essentially  of  letting  and  hiring.**  A  person  in  possession  of  a 
vessel  under  a  demise  is  not  estopped  to  set  up  as  against  the  lessor 
a  title  or  right  of  control  in  another  to  whom  the  charterer  has 
attorned.*^  If  the  ship  is  seized  under  an  attachment  against  the 
owner,  tiie  charterer  ia  not  obliged  to  replevy  her,  in  the  al^nce  of  a 
contract  requiring  it.*  A  contract  of  affreightment  is  entire,*  and 
neither  party  ia  at  liberty  to  abandon  it  without  the  consent  of  the 
other,  or  without  legal  cause,  and  such  cause  must  not  be  one  procured 
or  occasioned  by  the  fault  of  the  party  who  relies  on  it.* 

126.  Control  and  Management  of  Vessel. — ^The  charterer  under  a 
demise  is  entitled,  unless  otherwise  agreed,  to  appoint  the  master  and 
crew,  who  are  his  agents  and  subject  to  his  order  and  control,*  and 
whose  possession  is  his,*  even  though  they  are  nominated  or  appointed 

16.  The  Europa,  [1908]  P.  (Eng.)      20.  Hastings  v.  Allen,  14  Obio  58, 


16.  The  Francis  Wright,  105  U.  S.  1.  Swift  v.  Tatner,  89  Ga.  660,  15 
381,  26  U.  S.  (L.  ed.)  UOO;  Collier  S.  E.  842,  32  A.  S.  R.  101. 

V.  Valentine,  11  Mo.  299,  49  Am.  Dec.  2.  Warehonae,  etc..  Supply  Co.  v. 

81  and  note;  Hill  v.  Sturgeon,  35  Mo.  Galvin,  96  Wis.  623,  71  N.  W,  804, 

212,  86  Am.  Deo.  149:  The  Europa,  65  A.  S.  R.  67. 

[1908]  P.  (Eng.)  84^  13*Aiui.  Gas.  60S  3.  Clark  t.  Massachusetts  F.,  etc., 

and  note.  Ins.  Co.,  2  Pick.  (Mass.)  104,  13  Am. 

Note:  5  Am.  Dee.  400.  Dec.  400  and  note. 

See  infra,  par.  419  et  seq.  4.  Reed  v.  United  States,  11  Wall. 

17.  Work  V.  Leathers,  97  U.  S.  379,  591,  20  U.  S.  (U  ed.)  220;  United 
24  U.  S.  (L.  ed.)  1012;  Hays  v.  Millar,  States  v.  Shea,  162  U.  S.  178,  14  S. 
77  Pa.  St.  238,  18  Am.  Rep.  445;  Ct.  519,  38  U.  S.  (L.  ed.)  403;  Oak- 
Forbes  T.  Rice,  2  Brev.  (S.  C.)  363,  land  Cotton  Mfg.  Ca  t.  Jennings,  46 
4  Am.  Dec.  589;  The  Europa,  [19081  Cal.  175,  13  Am.  R^.  200. 
P.  (Eng.)  84,  13  Ann.  Cas.  505  and  Note:  5  Ann.  Caa.  624. 


18.  The  Europa,  [1908]  P.  (Eng.)  6.  Anten  t.  Bennett,  183  N.  T.  496, 
t,  13  Ann.  Cas.  505  and  note.  76  N.  B.  609,  5  Ann.  Caa.  620  and 

19.  Ho  V.  Vance,  11  Ia.  199, 30  Am.  not& 


Rights  and  LiabilUie»  of  Partiea 


84,  13  Ann.  Cas.  506  aand  note. 


45  Am.  Dec.  523. 


note.   See  in&a,  par.  487  et  seq. 


See  Bupra,  par.  114. 
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by  the  owner.*  The  charterer  haa  the  sole  right  to  navigate  the  vessel, 
and  direct  the  manner  of  her  use.'  The  general  owner  haa  no  right 
to  interfere  in  any  way  in  the  employment  of  the  vessel,  while  die 
contract  remains  in  force,  so  long  as  the  terms  of  the  contract  aie 
being  adhered  to*  On  the  other  hand,  if  the  charter  sounds  in 
affreightment,  the  general  owner  selects  the  master  and  crew,  through 
whom  he  retains  possession  of  the  ship.' 

127.  Charter  Money. — The  compensation  to  be  paid  for  the  use  of 
the  vessel  is  generally  specified  in  the  cha3*ter  party,  and  may  be  a 
fixed  sum,  or  made  ascertainable  by  a  defined  rule  of  calculation,  or  it 
may  be  left  dependent  on  the  profits  of  the  advwiture/®  and  such 
arrangement  does  not  constitute  the  owner  and  charterer  partners. 
The  charter  hire  may  be  contingent  as  to  amount,  and  an  agreement 
therefor  must  be  reasonably  construed  so  as  to  carry  the  parties'  inten- 
tions into  effect."  If  the  charter  party  is  an  affreightment  contract 
only,  the  charter  money  is  governed  by  the  principles  applicable  to 
freight  in  general,  discussed  elsewhere  herein.**  The  hire  or  rent 
under  a  charter  that  amounts  to  a  demise  is  generally  due  when  it 
depends  alone  on  the  will  of  .the  hirer  to  use  the  vessel,  or  when  he 
has  not  been  prevented  by  the  owner  from  enjoying  it."  It  is  pay- 
able at  the  stipulated  rate,  in  the  absence  of  a  provision  in  the  charter 
for  a  reduction,  until  the  end  of  the  demise  and  the  return  of  the 
vessel,  without  abatement  for  time  occupied  in  repairs  made  by  the 
owners  as  provided  in  the  charter  party,  the  vessel  remaining  in  the 
charterer's  possession."  Where,  however,  the  hirer  delivers  her  back 
to  the  owner,  who  accepts  her  for  the  purpose  of  fitting  her  up,  this 
stops  the  running  of  the  rent  of  the  vessel  under  the  charter  party." 
A  vessel  hired  at  a  specified  daily  rate  until  delivered  back  in  good 
order,  but  no  time  being  fixed  for  redelivery,  should  be  returned 
within  a  reasonable  time,  when  the  hire  will  be  due.  Such  contract 
is  entire  and  indivisible,  so  tiiat  a  judgment  for  the  hire  due  at  the 

6.  The  Francis  Wright,  105  U.  8.  H.  Tbompson  v.  Snow,  4  Greenl. 
^ifil   2fi  TT  S         ed  1  1100  (Me.)  2&i,  Id  Am.  Dec.  263. 

^  go?e:  5  Ann!  Cale^  Note:  18  lVa.(N.S.)  1045,  1046. 

7.  Oakland  Cotton  Mfg.  Co.  v.  Jen-     See  infra,  par.  137  et  seq. 

nings,  46  Cai.  175,  13  Am.  Rep.  209.      12.  Barreda  v.  Silabee,  21  How.  146, 

8.  Pitkin  v.  Brainerd,  5  Conn.  451,  16  U.  S.  (L.  ed.)  86. 

13  Am.  Dec.  79  and  note.  13.  See  infra,  par.  485  et  seq. 

Note:  5  Ann.  Gas.  624.  14.  Tio  v.  Nance^  11  La.  199,  30  Am. 

9.  Kerry   v.   Pacific  Marine   Co.,  Dee.  715. 

121  Cal.  564,  54  Pac.  89,  66  A.  S.  15.  United  States  v.  Shea,  152  U.  S. 
R.  65  and  note;  Auten  v.  Bennett,  178,  14  S.  Ct.  519,  38  U.  S.  (L.  ed.) 
183  N.  Y.  496,  76  N.  E.  609,  5  Ann.  403. 

Cas.  620  and  note.  See  supra,  par.  16.  Compania  Bilbaina,  ^c.  v.  Span- 
114  ish  Ai..erifian  Light,  etc.,  Co.,  146  U. 

10.  Spring  V.  Gray,  6  Pet.  161,  8  S.  483, 13  S.  Ct  142,  36  U.  S.  (L.  ed.) 
U.  S.  (L.  ed.)  352.  1054. 
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«nd  of  such  seasonable  time  is  a  bar  to  a  subsequent  action  for  hire 

thereafter  accruing.^' 

128.  Lien.~Where  the  charter  conatitutes  a  demise  of  the  sliip, 
and  the  charterer  is  the  owner  for  the  voyage,  the  general  owner  has 
no  lien  on  the  <»rgo  for  the  hire  of  the  vcssel.^^  Apart  from  agree- 
ment, there  is  no  lien  on  the  vessel  for  breach  of  an  agreement,  not 
amounting  to  a  charter,  merely  to  employ  a  vessel  in  carrying  passen- 
gers and  freight  from  one  port  to  another.^'  A  charterer  who  as 
owner  pro  hac  vice  carries  the  goods  of  third  persons  has  a  lien  for 
the  freight  due  him  as  such  carrier.**'  The  owner  of  a  vessel  whose 
charterer  is  only  an  affreighter  has  the  usual  lien  on  the  carp;o  for 
freight  properly  so  cdled,  and  also  for  a  sum  agreed  to  be  paid  for  the 
use  and  hire  of  the  ship ;  and  the  vessel  is  subject  to  a  hen  in  favor 
of  the  cai^o.^  The  owner's  lien  in  such  case  Attaches  not  only  to  the 
goods  of  the  charterer,  and  against  his  indorsee  of  the  bill  of  lading 
but  also  to  those  of  third  persons  on  board  under  contract  of  carriage 
made  with  the  charterer,  and  is  sup^or  to  the  charterer's  lien  for 
freight.*  The  charterer  cannot  encymber  his  goods  by  a  lien  su- 
perior to  the  owner's  lien  for  freight,  or  displace  it  by  any  agreement 
entered  into  by  himself  or  by  the  master  with  the  owner  or  consignee 
of  the  goods,  especially  where  the  latter  has  notice  of  the  charter  in 
which  the  lien  is  expressly  reserved.*  Hence,  whatever  agreement 
exists  between  the  consignees  and  the  charterer  for  appropriation  of  re- 
turn freights,  the  right  of  the  master  to  collect  them  from  the  con- 
signees after  deUvery  to  them  of  the  goods,  at  least  to  the  amount  due 
on  the  charter  party,  cannot  be  questioned.*  But  sums  stipulated  in 
charter  parties  to  be  paid  in  advance  and  not  dependent  on  the  car- 
lier's  contract  do  not  have  the  incidents  of  freight,  and  are  not  pro- 
^ect«d  by  the  Hen  of  the  shipowner,  unless  by  usage  or  q>ecial  con- 
tract* 

129.  Loss  of  or  Injnry  to  Vessel. — The  charterer  of  a  demised  vessel 
is  responsible  to  the  owner  for  due  care  and  diligence  in  her  use  and 
navigation,  and  is  liable  for  any  loss  or  damage  to  the  ship  from  the 

17.  Stein  v.  Steamboat  Prairie  Roae,  15  U.  S.  (L.  ed.)  47. 

17  Ohio  St.  471,  93  Am.  Dee,  631.  3.  Gracie  v.  Palmer,  8  Wheat,  605, 

18.  Note:  15  U.  S.  (L.  ed.)  47.  5  U.  S.  (L.  ed.)  696;  Raymond  v. 

19.  Vandewater  v.  MiUs,  19  How.  Tyson,  17  How.  53,  15  U.  S.  (L.  ed.) 
82, 15  U.  S.  (L.  ed.)  554.  47;  Hayes  v.  Campbell,  55  Cal.  421, 

20.  Adams  v.  Homeyer,  46  Mo.  546,  36  Am.  Rep.  43 ;  Adams  v.  Homeyeor, 
100  Am.  Dec  391.  45  Mo.  545,  100  Am.  Dee.  39L 

1.  Raymond  v.  Tyson,  17  How.  63,  4.  Gracie  v.  Palmer,  8  Wheat  606, 
15  TJ.  S.  (L.  ed.)  47  and  note;  The  6  U.  S.  (L.  ed.)  698. 

EimbaU,  3  Wall.  37,  18  V.  S,  (L.  5.  Adams  t.  Homeyor,  45  Ma  645, 

ed.)  50.    See  infra,  par.  422,  498  et  100  Am.  Dec.  391. 

Beq.  6.  The  Bird  of  Paradise,  6  WalL 

2.  Raymond  v.  Tyson,  17  How.  5S,  545,  18  U.  S.  (L.  «d.)  682. 
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negligence  of  himself  or  his  agents.'  He  must  also  return  the  ves- 
sel free  from  any  lien  of  his  own  contracting  or  caused  by  his  own 
fault,  and  he  may  be  compelled  to  pay  damages  for  a  collision  due 
to  the  negligence  of  his  agents  for  which  the  .vessel  is  libeled.'  The 
standard  of  his  obligation  is  such  care  as  a  reasonably  prudent  person 
would  exercise  in  relation  to  his  own  vessel,*  so  that  he  is  not  liable 
apart  from  special  agreement  for  loss  or  damage  not  caused  by  his 
negligence.'®  The  charterer's  insanity  is  ordinarily  no  excuse  for 
negligent  management,**  but  it  has  been  held  that  a  charterer  in 
command  is  not  liable  for  loss  of  the  vessel  because  of  a  lack  of 
care  or  skill  in  her  navigation  after  he  has  become  irr^ponsible,  on 
account  of  physical  and  mental  exhaustion  resulting  from  his  being 
on  duty  almost  continuously  for  three  days  and  nights  in  efforts  to 
save  the  vessel  during  a  storm.**  Parties  to  a  charter  party  may 
stipulate  the  agreed  value  of  the  vessel  as  liquidated  damages  to  be 
paid  in  the  event  of  a  failure  to  return  the  vessel,  and  such  stipula- 
tion is  conclusive  on  them,  in  the  ahsence  of  fraud  or  mistake." 
Tn  an  action  against  the  charterer  for  damage  to  the  vessel,  the  owner 
must  prove  his  delivery  to  and  acceptance  by  the  charterer  in  a  sea- 
worthy condition,  her  return  in  a  damaged  condition,  and  the 
amount  of  the  damage.  The  charterer  may  set  up  and  prove  in 
defense  that  the  damage  was  caused  by  the  initial  unseaworthiness  of 
the  vessel,  and  even  recoup  whatever  loss  he  may  have  suffered  from 
this  cause.**  If  the  charter  is  a  contract  of  affreightment,  the  own- 
er, being  in  possession,  must  bear  all  ordinary  sea  ri^.** 

130.  Stipulation  for  Safe  Return. — Charter  parties  often  contain 
special  provisions  extending  the  charterer's  liability  for  the  safety 
of  the  vessel  to  loss  or  damage  without  any  fault  whatever  on  his 
part  Such  stipulations  are  perfectly  lawful  and  will  be  enforced  ac- 

7.  The  Barnstable,  181  U.  8.  464,  ing,  etc.,  Ass'n  v.  Moore,  188  U.  S. 
21  S.  Ct.  684,  45  U.  S.  (L.  ed.)  954;  642,  22  S.  Ct.  240,  46  U.  S.  (U  ed.) 
Son  Printing,  etc,  Ass'n  v.  Moore,  366. 

183  U.  S.  642,  22  S.  Ct.  240,  46  U.  S.  H.  Williams  v.  Hays,  143  N.  Y.  442, 
(L.  ed.)  366;  Willianis  v.  Hays,  143  38  N.  E.  449,  42  A.  S.  R.  743,  26 
N.  Y.  442,  38  N.  E.  449,  42  A.  S.  R.  L.R.A.  153,  reversed  on  other  icrounda 
743,  26  L.B.A.  153,  reversed  on  other  in  157  N.  Y.  541,  52  N.  E.  589,  68  A. 
grounds  in  157  N.  Y.  541,  52  N.  E.  S.  R.  797,  43  L.R.A.  253. 
589,  68  A.  S.  R.  797,  43  L.R.A.  253;  12.  Williams  v.  Hays,  157  N.  Y.  541, 
Auten  V.  Bennett,  183  N.  Y.  496,  76  52  N.  E.  589,  68  A.  S.  B.  797,  43 
N.  E.  609,  5  Ann.  Cas.  620.  L.R.A.  253. 

8.  The  Barnstable,  181  U.  S.  464,  13.  Sun  Printing,  etc.,  Ass'n  v. 
21  S.  Ct.  684,  45  U.  S.  (L.  ed.)  954.     Moore,  183  U.  S.  642,  22  S.  Ct.  240, 

0.  Willianis  v.  Hays,  143  N.  Y.  442,  46  U.  S.  (L.  ed.)  366. 
38  N.  E.  449,  42  A.  S.  B.  743,  26     14.  Auten  v.  Bennett,  183  N.  T. 


10.  Clark  v.  United  States,  95  U.  S.  15.  Reed  v.  United  States,  11  Wali. 
539,  24  U.  S.  (L.  ed.)  518;  Sun  Print-  591,  20  U.  8.  (L.  ed.)  220. 
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fording  to  their  terma.'*  For  example,  if  the  charter  party  requires 
the  charterer  to  return  the  vessel  in  as  good  condition  as  it  was 
when  he  received  it,  natural  wear  and  tear,  the  act  of  God,  or  the 
public  enemy  excepted,  negligence  is  not  essential  to  his  liability  for 
damage.  The  burden  is  on  him  to  prove  it  was  caused  strictly  by  an 
excepted  cause,  and  proof  that  the  vessel  struck  its  propeller  on  a 
submerged  obstruction  in  deep  water  several  miles  from  land  does 
not  show  that  the  injury  was  caused  by  an  act  of  God  within  the  ex- 
ception, although  it  was  an  inevitable  accident^'  The  charterer  may 
go  so  far  as  to  assume  an  absolute  obligation,  often  secured  by  a 
bond,  for  the  safe  return  of  the  vessel  at  the  end  of  the  demise,  wear 
and  tear  only  excepted.^^  In  such  case  the  charterer  and  the  obligees 
on  the  bond  are  liable  though  the  vessel  be  destroyed  by  act  of  Qod.** 
The  charterer's  obligation  to  pay  the  agreed  value  of  the  vessel  in 
case  of  her  nonreturn  is  not  so  modified  as  to  require  a  deduction 
from  such  agreed  sum  of  the  hire  paid  by  a  subsequent  stipulation 
in  pursuance  of  the  charter  party  ihat  the  charterer  should  ^ve  se- 
curity for  the  performance  of  tlie  contract  in  that  sum,  with  a  stipu- 
lation that  its  liability  should  in  no  event  exceed  the  same."** 

131.  Safe  Port  of  Discharge. — Charter  parties  generally  provide 
that  the  vessel  shall  proceed  to  a  "safe  port,"  or  as  near  the  port  of 
discharge,  or  a  given  point,  "as  she  can  safely  get,"  and  "always  lay 
and  discharge  afloat,"  or  words  of  like  import.  This  language 
signifies  a  port  which  the  vessel  can  safely  enter  with  her  cargo,  or 
which  at  least  has  a  safe  anchorage  outside  where  she  can  lie  and  dis- 
charge afioat.^  Similarly,  a  port  is  not  safe  and  suitable,  vrithin  the 
meaning  of  this  clause,  when  the  vessel  is  prevented  by  an  overhead  ' 
bridge  from  reaching  it  without  cutting  off  or  removing  her  steel 
masts.*  Charterers  who  insist  on  ordering  the  vessel  to  an  unsafe 
port  are  in  default  and  answwable  in  damages.' 

16.  Sun   Printing,   etc.,   Aas'n   t.  46  0.  S.  (L.  ed.)  366;  Steele  v.  Buck, 
Moore,  183  U.  S.  642,  23  8.  Ct.  240,  61  111.  343, 14  Am.  Rep.  60. 

46  U.  S.  (L.  ed.)  366;  Alaska  Coast  20.  Snn   Printing,   etc.,   Aas'n  v. 

Co.  V.  Alaska  Barge  Co.,  79  Wash.  Moore,  183  U.  S.  642,  22  S.  Ct.  240, 

216,  140  Pac.  334,  L.R.A.m5C  423.  46  U.  8.  (L.  ed.)  366. 

17.  Alaska  Coast  Co.  v.  Alaska  1,  The  Gazelle,  128  U.  S.  474,  9  S. 
Barge  Co.,  79  Wash.  216,  140  Pac.  Ct.  139,  32  TJ.  S.  (L.  ed.)  496;  Mencke 
334,  L.R.A.1915C  423.  v.  A  Cargo  of  Java  Sugar,  187  U.  S. 

18.  Sun    Printing,   etc.,    Ass'n   v.  248,  23  S.  Ct.-  86,  47  U.  S.  (L.  ed.) 
Moore,  183  U.  S.  642,  22  S.  Ct.  240,  46  163. 

U.  S.  (L.  ed.)  366;  Steele  v.  Buck,  61  2.  Mencke  v.  A  Cargo  of  Java  Su- 

111.  343, 14  Am.  Rep.  60;  Alaska  Coast  gar,  187  U.  S.  248,  23  S.  a.  86,  47  tJ. 

Co.  V.  Alaska  Barge  Co.,  79  Wash,  216,  8.  (L.  ed.)  163. 

140  Pac.  334,  L.R.A.1915C  423.  3.  The  GazeUe,  128  U.  8.  474,  9  8. 

19.  Snn   Printing,  etc.,   Ass'n   v.  Ct.  139,  32  U.  S.  (L.  ed.)  496. 
Moore,  183  U.  S.  642,  22  S.  Ct.  240, 
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132.  Cesser  Clause. — Gharter  parties  often  stipulate  that  the  char^ 

tereV's  liability  thereunder  shall  cease  when  the  vessel  is  loaded  and 
the  biUs  of  lading  are  signed,  the  owner  agreeing  to  settle  with  the 
consignees  of  the  cargo  all  questions  regarding  freight,  demurrage, 
and  other  liabilitieSi  under  the  protection  of  his  lien  for  charges.^ 
This  is  known  as  a  "cesser  clause,"  and  is  intended  to  free  the  char^ 
terer,  on  his  furnishing  a  full  cargo,  from  possible  liabilities  cast  on 
him  by  the  terms  of  the  charter  party,  which,  by  its  terms,  he  might 
otherwise  personally  be  called  on  to  discharge  after  the  full  cargo 
had  been  shipped  on  board.  It  applies  only  to  questions  arising 
under  the  charter  party.  It  does  not  exonerate  the  charterer  from 
his  obligation,  as  owner  of  the  cargo,  to  contribute  in  general  average 
to  losses  occurring  on  the  voyage,  nor  from  his  liability,  if  he  is  also 
the  consignee,  for  delays  at  the  port  of  discharge.'  Furthermore, 
where  there  is  a  cesser  clause  coupled  with  a  clause  giving  the  ship- 
owner a  hen,  the  cesser  clause  is  to  be  construed,  if  possible,  as  inap- 
plicable to  a  liabihty  with  which  the  lien  is  not  commensurate.* 

133.  Liabilities  as  Owner  pro  Hac  Vice. — A  charterer  who  is  owner 
for  the  voyage  or  service  stipulated '  assumra  in  a  large  measure  the 
customary  rights  and  liabilities  of  vessel  owners  in  relation  to  third 
persons  who  have  dealt  with  him  or  with  the  ship.*  He,  and  not  the 
general  owner,  is  usually  liable  for  repairs  and  supplies  ordered  for 
the  vessel,  and  for  the  other  expenses  of  the  voyage,*  including  the 
wages  of  seamen'*  and  the  vessel's  torts.**   The  general  owner  is  not 


4.  Crossman  v.  Burrill,  179  U.  S.  N.  Y.  93,  48  Am.  Rep.  609 ;  Scarff  v. 
100,  21  S.  Ct.  38,  45  U.  S.  (L.  ed.)  Metealf,  107  N.  Y.  211,  13  N.  E.  796, 
106;  Marwick  v.  R<^ers,  163  Mass.  SO,  1  A.  S.  R.  807  and  note;  Orimbei^  v. 
39  N.  E.  780,  47  A.  S.  R.  436.  Columbia  Packers  Ass'n,  47  Ore.  257, 

5.  Marwick  v.  Rogers,  163  Mass.  50,  83  Pae.  194, 114  A.  S.  B.  927  and  note, 
39  N.  E.  780,  47  A.  S.  R.  436.  8  Arm.  Cas.  491  and  note;  Sheriffs  v. 

6.  Crossman  v.  Burrill,  179  U.  S.  Pngh,  22  Wis.  273,  94  Am.  Dec.  600; 
100,  21  S.  Ct  36,  45  U.  S.  (L.  ed.)  Jackson  v.  The  Steamship  Blanche^ 
106;  Marwiek  v.  Rogers,  163  Mass.  60,  (1908)  A.  C.  (Eng.)  126, 11  Ann.  Cas. 

'  39  N.  E.  780,  47  A.  8.  B.  436.  29. 

7.  See  supra,  par.  Ill  et  seq.  Notes :  13  Am.  Dee.  89 ;  5  Ann.  Cas 

8.  Graeie  v.  Palmer,  8  Wheat.  605,  624. 

5  U.  S.  (L.  ed.)  696;  Reed  v.  United  9.  Oakland  Cotton  Mfg.  Co.  v.  Jen- 

SUtes,  11  Wall.  591,  20  U.  S.  (L.  ed.)  nin^s,  46  Cal.  175,  13  Am.  Rep.  209; 

220;  Leary  v.  United  States,  14  Wall.  Pitkin  v.  Brainerd,  6  Conn.  451,  13 

607,  20  U.  S.  (L.  ed.)  756;  Pendleton  Am.  Dee.  79  and  note;  Giles  v.  Vig- 

V.  Benner  Line,  246  U.  S.  353,  38  S.  oreux,  35  Me.  300,  58  Am.  Dec  704 

Ct.  330,  62  U.  S.  (L.  e^.)  770;  Kerry  and  note. 

V.  Pacific  Marine  Co.,  121  Cal.  564,  54  Notes:  5  Ann.  Cas.  624;  18  Ann. 

Pae.  89,  66  A.  S.  R.  65  and  note;  Pit-  Gas.  880. 

kin  V.  Brainerd,  5  Conn.  451,  13  Am.  10.  Scarff  t.  Metealf,  107  N.  T.  211, 

Dec.  79  and  note;  Giles  v.  Vigontuz.  13  N.  E.  796,  1  A.  S.  R.  807  and  note; 

35  Me.  300,  58  Am.  Dec.  704  and  note;  Sheriffs  v.  Pugh,  22  Wis.  273,  94  Am, 

Adams  v.  Homier,  45  Ma  546,  100  Dec  600. 

Am.  Dec  391;  Johnson  v.  Meeker,  96  11.  Thoip  v.  Hammond,  12  WalL 
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liable  in  such  cases,  because  the  vessel  is  not  being  operated  by  his 
agents  or  for  his  account^*  Since  a  contract  of  hiring  with  an  in- 
fant charterer  is  valid  until  avoided  by  the  infant  himself,**  the 
general  owner  is  not  liable  on  the  infant  charterer's  contracts  with 
third  persons  where  the  .infant  has  not  elected  to  disaffirm  the  char- 
ts.'* On  the  other  hand,  if  the  charter  is  such  as  leaves  the  general 
owner  in  possession  of  the  ship  as  owner  for  the  voyage,**  the  rights 
and  responsibilities  of  ownership  rest  on  him,  and  the  charterer  usual- 
ly is  free  from  liability  to  third  persons  in  respect  of  the  ship.'* 
The  general  owner  is  not  relieved  of  his  liability  for  seamen's  wages 
merely  by  the  fact  tiiat  be  has  waived  his  lien  for  freight  by  taking 
the  charterer's  notes  therefor.*'  It  is  held,  also,  that  a  charterer  is 
not  liable,  as  such,  for  general,  average  charges,  though  be  may  be 
by  virtue  of  his  own«ship  of  cai^  or  freight.** 

134.  Responsibility  for  Acts  of  Master  and  Crew. — The  charterer 
of  a  demised  vessel,  who  as  owner  pro  hac  vice  appoints  and  controls 
the  master  and  cr«w,  is  exclusively  liable  for  their  contracts  and 
torts,  since  they  are  his  agents  and  not  those  of  the  general  owner.** 


408,  20  U.  S.  (L.  ed.)  419.  See  infra,  S.  R.  927,  8  Ann.  Cas.  491;  Sheriffs  v. 

par.  139.  Pugh,  22  Wis.  273,  94  Am.  Dec.  600. 

12.  Oakland  Cotton  Mfg.  Co.  v.  Jen-  Note:  56  A.  S.  R.  395. 

nings,  46  Cal.  175,  13  Am.  Rep.  209;  17.  Scarff  v.  Metealf.  107  N.  Y.  211, 

Emery  v.  Hersey.  4  Greenl.  (Me.)  407,  13  N.  E.  796, 1  A.  S.  R.  807  and  note. 

16  Am.  Dec.  268;  ScarfE  v.  Metealf,  18.  Marwick  v.  Rogers,  1G3  Mass. 

107  N.  Y.  211,  13  N.  E.  796,  1  A.  S.  50.  39  N.  E.  780,  47  A.  S.  R.  43(i. 

R.  807  and  note;  Sheriffs  v.  Pugh,  22  19.  Marcardier  v.  Chesapeake  Ins. 

Wis.  273,  94  Am.  Dec.  600.  Co.,  8  Craneh  39,  3  U.  S.  (L.  ed.)  481; 

13.  See  supra,  par.  117.  Sturgis  v.  Boyer,  24  How.  110,  16  V. 

14.  Thompson  v.  Hamilton,  12  Pick.  S.  (L.  ed.)  591;  Reed  v.  United  States, 
(Mass.)  425,  23  Am.  Dec.  619.  11  Wall.  591,  20  U.  S.  (L.  ed.)  220; 

15.  See  supra,  par.  Ill  et  seq.  The  Barnstable,  181  U.  S.  464,  21  S. 

16.  Hooe  V.  Groverraan,  1  Cranch  Ct.  684,  45  U. -S.  (U  ed.)  954;  Jones 
214,  2  U.  S.  (L.  ed.)  86;  Maroardier  v.  v.  Pitcher,  3  Stew.  &  P.  (Ala.)  135,  24 
Chesapeake  Ins.  Co.,  8  Cranch  39,  3  Am.  Dee.  716;  Oakland  Cotton  Mfg. 
U.  S.  (L.  ed.)  481;  Reed  v.  United  Co.  v.  Jennings,  46  Cal.  175,  13  Am. 
States,  11  Wall.  591,  20  U.  S.  (L.  ed.)  Rep-  209;  Thompson  v.  Snow,  4 
220;  Leary  v.  United  States,  14  Wall.  Greenl.  (Me.)  264,  16  Am.  Dec.  263; 
607,  20  U.  S.  (L.  ed.)  756;  Hayes  v,  Emery  v.  Hersey,  4  Greenl.  (Me.)  407, 
Campbell,  55  Cal.  421,  36  Am.  Rep.  16  Am.  Dec.  268;  McLellau  v.  Cox,  36 
43;  Kerry  v.  Pacific  Marine  Co.,  121  Me.  95,  58  Am.  Dee.  73G  and  note; 
Cal.  564,  54  Pac.  89,  66  A.  S.  R.  65  Bridges  v.  Sprague,  etc.,  Iron  Co.,  57 
and  note;  Sprool  v.  Hemmingway,  14  Me.  543,  99  Am.  Dee.  788;  Somes  v. 
Pick.  (Mass.)  1,  25  Am.  Dec.  350;  White,  65  Me.  542,. 20  Am.  Rep.  718; 
Adams  v.  Homeyer,  45  Mo.  545,  100  Marshall  v.  Boardman,  89  Me.  87,  35 
Am.  Dec.  391;  Scarff  v.  Metealf,  107  Atl.  1024,  56  A.  S.  R.  392  and  note; 
N.  Y.  211, 13  N.  E.  796, 1  A.  S.  R.  807  Reynolds  v.  Toppan,  15  Mass.  370,  8 
and  note;  Auten  v.  Bennett,  183  N.  Y.  Am.  Dec.  110;  Clark  v.  Washington 
496,  76  N.  E.  609,  5  Ann.  Cas,  620  and  Ins.  Co.,  100  Mass.  509,  1  Am.  Rep. 
note;  Grinberg  v.  Columbia  Packers'  135;  Arctic  P.  Ins.  Co.  v.  Austin,  69 
Ass'q,  47  Ore.  257,  83  Pae.  Ifi4, 114  A.  N.  Y.  470.  25  Am.  Bep.  221;  ScarfE  r. 
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Liability  for  damage  caused  by  the  negligence  of  the  charterer's  znas- 
ter  and  crew  is  not,  as  between  Uie  charterers  and  the  owners,  im- 
posed on  the  owners  by  a  clause  of  the  chEu*ter  party  requiring  the 
owners  to  "pay  for  the  insurance  on  the  vessel.""*  On  the  other 
hand,  if  the  general  owner  retains  possession  and  control,  and  ap- 
points the  master,  the  latter  acts  as  his  agent  only,  and  the  owner 
alone  is  bound  by  his  acts.*  For  example,  the  owner  is  liable  for  sea- 
men's wages  under  a  charter  party  wherein  the  master  as  his  agent 
employs  the  crew,*  and  for  injuries  to  a  stevedore  or  his  employees 
from  the  improper  construction  of  the  vessel,  defective  condition  of 
appliances  furnished,  or  negligence  of  master  and  crew.*  He  is  not 
relieved  from  liability  for  injuries  caused  by  the  master's  nonobsm- 
ance  of  the  rules  of  navigation  by  the  mere  presence  of  the  charterer 
on  board,  where  the  latter  has  no  control  over  the  operation  of  the 
vessel.'  Where  a  charterer  is  not  the  owner  pro  hac  vice,  ^ere  is 
usually  a  presumption  that  the  master  is  employed  by  the  owner.* 
Where  the  charterers  induced  the  master,  against  his  objection,  to 
receive  and  carry  lard  in  a  leaking  condition,  the  ship  is  exempt 
from  liability,  as  between  its  charterers  and  owners,  for  damages 
therefrom  to  other  portions  of  the  cargo.* 

Metcalf,  107  N.  Y.  211,  13  N.  E.  796,  Am.  Dec.  HO;  Sproul  v.  Hemming- 

I  A.  S.  R.  807  and  note;  Purvis  v.  way,  14  Pick.  (Mass.)  1,  25  Am.  Dec. 
Tnnno,  1  Brev.  (S.  C.)  260,  2  Am.  350;  Adams  v.  Homeyer,  45  Mo.  545. 
Dec.  664;  SheriiSs  v.  Pugb,  22  Wis.  100  Am.  Dec.  391;  Gager  v.  Babcock. 
273,  94  Am.  Dec.  600.  48  N.  T.  154,  8  Am.  Rep.  532;  Scarff 

Note:  5  Ann.  Cas.  624.  v.  Metcalf,  107  N.  Y.  2U,  13  N.  E.  796, 

20.  The  Barnstable,  181  U.  S.  464,  1  A.  S.  R.  807  and  note;  Auten  v.  Ben- 

21  S.  Ct.  684,  45  U.  S.  (L.  ed.)  954.  nett,  183  N.  Y.  490,  76  N.  E.  609,  5 
1.  Hooe  V.  Groverman,  1  Craneh  Ann.  Cas.  620  and  note;  Duff  v.  Bay- 

214,  2  U.  S.  (L.  ed.)  86;  Marcardier  v.  ard,  4  Watts  &  S.  (Pa.)  240,  39  Am. 

Chesapeake  Ins.  Co.,  8  Cranch  39.  3  U.  Dee.  73 ;  Patton  v.  Magrath,  Ric6  L. 

S.  (L.  ed.)  481;  Reed  v.  United  States,  (S.  C.)  162,  33  Am.  Dec.  98;  Sheriffs 

II  Wall.  591,  20  U.  S.  (L.  ed.)  220;  v.  Pugh,  22  Wis.  273,  94  Am.  Dee.  600. 
Leary  v.  United  States,  14  Wall.  607,  Notes:  16  Am.  Dec.  440  ;  46  L.R.A. 
20  U.  S.  (L.  ed.)  756;  Oakland  Cotton  74;  Ann.  Cas.  1917B  940. 

Mfg.  Co.  V.  Jennings,  46  Cal.  176,  13     2.  Sheriffs  v.  Pugh,  22  Wis.  273,  94 
Am.  Rep.  209;  Hayes  v.  Campbell,  55  Am.  Dec.  600. 
Cal.  421,  36  Am.  Rep.  43;  Kerry  v.     3.  Note:  46  L.B.A.  74,  113. 
Pacific  Marine  Co.,  121  CaL  564,  54     4.  Cuddy  v.  Horn,  46  Mioh.  596,  10 
Pat  89,  66  A.  S.  R.  65  and  note;  Em-  N.  W.  32,  41  Am.  Rep.  178. 
ery  v.  Hersey,  4  Greenl.  (I^(e.)  407,     5.  Oaldand  Cotton  Mfg.  Co.  v.  Jen- 
IB  Am.  Dec.  268;  Hewett  v.  Buck,  17  nings,  46  Cal.  175,  13  Am.  Rep.  209; 
Me.  147,  35  Am.  Dec.  243;  Somes  v.  Swift  v.  Tatner,  89  Ga.  660,  15  S.  E. 
White,  65  Me.  543,  20  Am.  R«p.  718;  842,  32  A.  S.  R.  101. 
Marshall  v.  Boardman,  89  Me.  87,  35      Note:  13  Am.  Dec.  90. 
Atl.  1024,  56  A.  S.  R.  392  and  note;      6.  Boyd  v.  Moses,  7  Wall  316, 19  U. 
Reynolds  v.  Toppan,  16  Mass.  370,  B  S.  (L.  ed.)  192. 
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135.  Liability  as  Carrier. — Re^onsibility  to  third  persons  for  goods 
shipped  on  board  a  vessel  follows  her  possession  and  employment, 
not  ownership.'  Hence,  if  possession  is  transferred  to  the  charterer 
by  virtue  of  a  demise,  the  dxaxter&r,  and  not  the  owner,  is  liable  as 
carrier  on  contracts  of  affreightment  made  by  himself  or  by  the  mas- 
ter with  third  persons,  and  is  answerable  for  loss,  damage,  or  non- 
delivery of  goods  received  for  transportation.^  It  ia  not  material  to 
the  question  of  liability  whether  the  owner  of  the  vessel  receives  for 
her  use  a  stipulated  sum,  or  a  share  of  her  earnings.'  But  false 
colors  held  out  by  the  owner  inducing  a  reasonable  belief  in  the 
shipper  that  the  vessel  will  sail  on  the  owner's  account  and  under 
his  direction  will  render  him  liable,  even  without  any  fraudulent 
intent  on  his  part^**  If  the  owner  retains  possession  of  the  ship, 
though  the  hold  is  the  property  of  the  charterer,  the  liabilities  of  car- 
rier rest  on  him,**  including  responsibility  on  contracts  of  affreight- 
ment made  by  the  master  with  shippers  having  no  notice  of  the 
'barter,^'  and  he  must  answer  for  any  breach  of  duty  respecting  the 
care,  lofding  or  unloading  of  the  cargo.^'  Where,  however,  a  char- 
terer holds  itself  out  as  a  common  carrier  and  receives  goods  for 
transportation  in  that  capacity,  it  impliedly  contracts  to  be  answer- 
able for  tiieir  transportation  and  in  the  event  the  goods  are  lost,  an 
action  may  be  maintained  against  it,  although  the  charter  under 
which  the  vessel  on  which  \he  goods  were  shipped  is  held  to  be  one  of 
affreightment  rather  than  a  demise.**  Also,  it  has  been  held  that  the 
charterer,  and  not  the  owner,  is  hable  to  a  consignee  for  failure  to 
select  a  suitable  place  on  which  to  deposit  the  cargo  on  its  discharge, 
where  the  charter  party  gives  the  charterer  the  absolute  right  to  select 
the  place  for  such  discharge  and  provides  that  he  shall  indemnify 
the  owner  against  all  consequences  or  liabilities  that  may  arise  from 
the  signing  of  bills  of  lading,  notwithstanding  the  fact  that  it  also 
provides  that  the  vessel  shall  alwa^  lie  safely  afloat  at  any  tide.^' 

7.  Note:  13  Am.  Dec.  87.  erd,  5  Conn.  451,  13  Am.  Dee.  79  and 

8.  Gracie  v.  Palmer,  8  Wheat.  605,  note. 

6  U.  S.  (L.  ed.)  696;  Oakland  Cotton  11.  Gracie  v.  Palmer,  8  Wheat.  605, 

Mfg.  Co.  V.  Jennings,  46  Cal.  175,  13  5  U.  S.  (L.  ed.)  696. 

Am.  Rep.  209;  Pitkin  v.  Brainerd,  5  Note;  13  Am.  Dee.  87  et  seq. 

Conn.  451,  13  Am.  Dec.  79  and  note;  12.  Oakland   Cotton   Mfg.   Co.  t. 

Emery  V.  Hersey,  4  Greenl.  (Me.)  407,  Jennings,  46  CaL  175,  13  Am.  Rep. 

16  Am.  Dec.  268;  Giles  v.  Vigoreux,  35  209;  Hayes  v.  Campbell,  66  CaL  421, 

Me.  300,  58  Am.  Dee.  704  and  note;  36  Am.  Rep.  43. 

Thompson    v.    Hamilton,    12    Pick.  13.  Kerry  v.  Pacifle  Marine  Co.,  121 

(Mass.)  425,  23  Am.  Dec.  619  and  Cal.  564,  54  Pae.  89,  66  A.  S.  R.  65 

note;  Rosenstein  v.  Vogemann,  184  N.  and  note. 

Y.  325,  77  N.  K.  625,  6  Ann.  Gas.  13.  14.  Pendleton  v.  Benner  Line,  246 

Note:  13  Am.  Dec.  87'  U.  S.  353,  38  S.  Ct  330,  62  U.  S. 

9.  Note:  13  Am.  Dec.  87.  (L.  ed.)  770. 

10.  .Tones  v.  Sims,  9  Port.  (Ala.)  15.  Rosenstein  v.  Vogemann,  184  N. 
236,  33  Am.  Dee.  313;  Pitkin  v.  Brain-  Y.  325,  77  N.  £.  626,  6  Ann.  Cas.  13. 
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136.  Effect  of  Bill  of  Lading. — It  is  generally  the  duty  of  t^e  mas- 
ter of  a  chartered  vessel,  though  appointed  by  the  owners,  to  sign 
hills  of  lading  at  the  request  of  the  charterers  for  goods  laden  on 
board.  In  such  case,  the  bill  of  lading  constitutes  the  contract 
between  the  vessel  and  the  consignee,  and  neither  he  nor  his  indorsee 
is  bound  by  terms  of  the  charter  party  of  which  he  has  no  notice 
or  knowledge.**  If,  for  example,  the  freight  mentioned  in  the 
charter  party  is  more  than  that  mentioned  in  the  bill  of  lading,  the 
indorsee  of  the  latter,  claiming  as  such,  is,  in  the  absence  of  special 
agreement  to  the  contrary,  only  bound  to  pay  the  lessex  freight.^' 
A  provision  in  the  charter  that  the  master  ^sdl  sign  bills  of  lading 
as  agent  of  the  charterers  only  does  not  exonerate  the  shipowner  from 
liability  to  an  indorsee  of  a  bill  of  lading  signed  by  the  captain  which 
did  not  contain  this  clause.'^  As'between  the  ^ipowner.and  the 
charterer,  a  bill  of  lading  does  not  operate  as  a  new  contract  or  to 
modify  the  contract  in  the  charter  party.**  Charter  parties  often 
provide  that  bills  of  lading  shall  be  signed  by  the  master  as  presented 
"without  prejudice  to  this  charter."  This  clause  does  not  subject 
the  bill  as  its  holder  to  all  the  provisions  of  the  charter,  but  signifies 
only  that  the  obligations  of  the  charterers  to  the  ship  and  her  owners 
are  not  to  be  affected  by  the  bills  of  lading  so  signed.**  Neither 
does  it  limit  the  power  of  the  captain  to  issue  bills  of  lading  at 
different  rates  of  freight,  or  entitle  the  shipowners  to  a  hen  on  the 
goods  comprised  therein  for  freight  payable  under  the  charter.* 
It  is  often  stipulated  that  the  charterers  shall  indemnify  the  ownern 
from  all  consequences  or  liabilities  that  may  arise  from  the  captain's 
signing  bills  of  lading  or  otherwise  complying  with  the  same.*  Even 
without  each  stipulation,  the  charterers  are  bound  to  indemnify  the 
vessel  owners  against  the  consequences  of  the  master's  having  signed 
bills  of  lading  that  involved  the  owners  in  liabilities  to  third  persons 
from  which  the  owners  were  exempted  by  the  terms  of  the  charter.* 


137.  In  General. — ^The  owner  of  a  vessel  sometimes  lets  her  to  the 
master  "on  a  lay,"  or  to  operate  on  shares.    Under  this  arrange- 

16.  Crosaman  v.  BarriU,  17E  U.  S.  19.  Woltham  Mfg.  Co.  v.  New  York. 
100,  21  S.  Ct.  38, 45  U.  S.  (L.  ed.)  106.  etc.,  Steamship  Co.,  204  Mass.  253,  90 


17.  Kish  V.  Taylor,  [1912]   A.  C.  20.  Grossman  v.  Burrill,  179  U.  8. 

(Eng.)  604,  81  L.  J.  K.  B.  1027,  17  100,  21  S.  Ct.  38,  45  U.  S.  (L.  ed.)  106. 

Com.  Cas.  355,  106  L.  T.  N.  S.  900,  Note:  27  Eng.  Rul.  Cas.  271. 

[1912]  N.  "W.  144,  28  Times  L.  Rep.  1.  Note:  27  Eng.  Rul.  Cas.  271. 

425,  56  Sol.  J.  518,  3  British  Rul.  2.  Rosenstein  v.  Vogemann.  184  N. 


Letting  on  Sharee 


Note:  6  Ann.  Cas.  22. 
See  infra,  par.  418. 


N.  E.  550,  17  Ann.  Cas.  837. 
Note:  6  Ann.  Cas.  22. 


Cas.  266. 
18.  Note:  27  Eng.  RoL  Cas.  269. 


Y.  325,  77  N.  E.  625,  6  Ann.  Cas.  13. 
3.  Note:  27  Eng.  RuL  Cas.  271. 


1112 


24  R.  C.  L. 


SHIPPING 


S  138 


ment,  the  master  is  intrusted  with  entire  possession  and  control,  witli 
the  right  to  employ  and  navigate  the  vessel  as  he  sees  fit,  and  is 
required  to  victual  and  man  her  at  his  own  expense.  He  collects 
the  freights,  and  after  deducting  of  expenses  divides  the  net  earnings 
between  himself  and  the  owner  in  certain  agreed  proportions.  Unless 
the  agreement  is  for  a  specified  period,  it  may  be  terminated  by  the 
restoration  of  the  vessel  to  the  owner  by  the  master,  or  by  the  owner's 
intervention  to  displace  him,  at  the  end  of  any  voyage,  but  not 
while  conducting  any  one  which  he  has  undertaken.*  This  practice 
was  an  ancient  one  held  in  great  favor  during  the  period  when  iha 
business  of  transportation  was  carried  in  a  smaller  way  and  by  the 
means  of  smaller  vessels  than  at  the  present  day.* 

138.  Relation  of  Parties. — It  is  well  settled  that  the  master  to 
whom  a  vessel  is  let  on  shares,  with  transfer  of  possession  to  him,  is 
rot  the  agent  of  the  owner,  but  is  himself  the  owner  pro  hac  vice.* 
To  give  him  this  status,  however,  he  must  have  full  possession,  and 
the  entire  control  and  direction  of  the  vessel;  so  that  the  general 
owner,  for  the  time  being,  has  no  right  to  interfere  with  the  manage- 
ment' Such  control  is  generally  impUed,  in  the  absence  of  a  con- 
trary intention,  from  the  fact  that  the  master  "sails,"  or  "hires,"  or 
"takes"  the  vessel  on  shares.®  But  it  has  been  held  in  some  juris- 
dictions that  when  a  vessel  is  operated  on  shares,  though  the  master 
hires  the  crew,  pays  and  victuals  them,  and  directs  the  employment 
of  the  vessel,  the  ownership  of  the  v^el  remains  in  the  general 
owners.'  A  letting  on  shares  does  not  ipso  facto  create  a  partner- 
ship between  owner  and  master,  so  as  to  subject  the  owner  to  liability 
for  the  vessel's  obligation  or  l»lls,*®  though  shipowners  and  masters 

4.  Thomas  v.  Osborn.  19  How.  22,  392  and  note;  OUver  v.  Oreoie,  3 
15  U.  S.  (L.  ed.)  634;  Thorp  v.  Ham-  Mass.  133,  3  Am.  Dec.  96;  Reynolds  v. 
mond,  12  Wall.  408,  20  U.  S.  (L.  ed.)  Toppan,  15  Mass.  370,  8  Am.  Dec. 


6.  Marshall  v.  Boardman,  89  Me.  N.  T.  442,  38  N.  B.  449,  42  A.  S.  R. 


6.  Wordin  v.  Bemia,  32  Conn.  268,  Notes:  1  A.  S.  R.  814;  5  Ann.  Cas. 

85  Am.  Dec.  255;  Swift  v.  Tatner,  89  624;  18  Ann.  Cas.  880. 

Ga.  660,  15  S.  E.  842,  32  A.  8.  R.  lOl;  7.  Emery  v.  Hersey,  4  Greenl.  (Me.) 

Thompson  v.  Snow,  4  Greenl.  (Me.)  407,  16  Am.  Dec.  268;  Marshall  v. 

264,  16  Am.  Dec.  263 ;  Emery  v.  Her-  Boardman,  89  Me.  87,  36  AtL  1024,  66 

sey,  4  Greenl.  (Me.)  407,  16  Am.  Dee.  A  S.  R.  392  and  note. 

268;  Sproat  v.  Donnell,  26  Me.  186,  45  8.  Marshall  v.  Boardman,  89  Me.  87, 

Am.  Dec.  103  and  note;  Giles  v.  Vig^  35  Atl.  1024,  56  A.  S.  R.  392. 

oreux,  35  Me.  300,  58  Am.  Dec.  704  9.  Note:  5  Ann.  Cas.  624. 

and  note;  McLelian  v.  Cox,  36  Me.  95,  10.  Swift  v.  Tatner,  89  Ga.  660,  15 

58  Am.  Dee.  736  and  note;  Bridges  v.  S.  E.  842,  32  A.  S.  R.  101;  Thompson 

Spragae,  etc..  Iron  Co.,  57  Me.  543,  99  v.  Snow,  4  Me.  264,  16  Am.  Dec.  263: 

Am.  Dee.  788;  Marshall  v.  Boardman,  Bridges  v.  Sprague,  etc.,  Iron  Co.,  67 

89  Me.  87,  35  AU.  1024,  66  A  8.  R.  Me.  543,  99  Am.  Dee.  788;  Cutter  v. 


Note:  6  Ann.  Cas.  624. 


110;  Taggard  v.  Loring,  16  Mass.  336, 
8  Am.  Dec.  140 ;  Williams  v.  Hays,  143 


87,  35  Atl.  1024,  56  A.  S.  R.  392. 


743,  26  L.R.A.  153. 
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may  form  partneiships  in  profit  sharing  voyagefl,  as  where  the  master 

is  to  share  in  the  profits  of  the  cargo. 

139.  Rights  and  Liabilities  of  Parties. — A  master  who  sails  his 
vessel  on  shares  as  owner  pro  hac  vice  is  liable,  to  the  exclusion 
of  personal  liability  on  the  general  owner,  on  all  his  contracts  and 
torts  in  connection  with  the  vessel,"  including  damages  for  col- 
lision.'* Thus,  the  owner  is  not  liable  for  supplies  or  repairs  ordered 
by  the  master,**  even  if  the  person  furnishing  the  supplies  or  advan- 
cing the  funds  therefor  to  the  master  does  not  know  that  he  is  the 
owner  pro  hac  vice.**  But  the  master  still  has  the  usual  power  to 
bind  the  vessel  for  such  supplies  and  repairs  obtained  on  her  credit 
as  may  be  needful  to  enable  him  to  continue  the  joint  adventure.*^ 
The  general  owner  is  not  personally  bound  for  the  wages  of  seamen 
hired  by  the  master  as  owner  pro  hac  vice,**  although  the  owner 
procures  the  charter  for  the  trip  made  by  the  vessel  during  which 
such  wages  were  earned.^*  Conditions  or  qualifications  annexed  to 
a  contract  of  letting  a  vessel  on  shares  which  would  deprive  the 
owner  of  exemption  from  personal  liability  are  not  to  be  presumed  but 
must  be  proved.***  Where  the  owner  has  not  divested  himself  of 
all  control  and  management  of  his  vessel  under  a  charter  to  the 
master  thereof,  he  remains  liable  for  necessary  repairs,  supplies, 
and  advances  furnished  the  master.*  And  even  though  the  master 
ia  owner  pro  hac  vice,  the  general  owners  are  liable  for  general 

Winsor,  6  Pick.  (Mass.)  335,  17  Am.  Iron  Co.,  67  Me.  543,  99  Am.  Dec.  788; 

Dec.  385:  ThompsoQ  v.  Hamilton,  12  Somes  v.  White,  65  Me.  542,  20  Am. 

Pick.  (Masa.)  425,  23  Am.  Dee.  619  Kep.  718. 

and  note.  '    Notes:  1  A  S.  R.  814;  18  L.R.A. 

Note:  18  L.R.A.(N.S.)  1045.  (N.S.)  1045;  18  Ann.  Cas.  880. 

11.  Swift  V.  Tatner,  89  Ga.  660,  15  16.  Note:  18  Ann,  Cas.  880.  Com- 
S.  E.  842,  32  A.  S.  R.  101.  pare  Cotton  Mfg.  Co.  v.  Jennings,  46 

Note:  18  L.R.A.(N.S.)  1046.  Cal.  175,  13  Am.  Rep.  209,  holding 

12.  See  supra,  par.  138.  that  shippers  who  have  no  notice  that 

13.  Thorp  v.  Hammond,  12  Wall,  the  master  ia  owner  pro  hac  vice  may 
408,  20  U.  S.  (L.  ed.)  419;  Thompson  charge  the  general  owneis  for  con- 
V.  Snow,  4  Qreenl.  (J4e.)  264,  16  Am.  tracts  of  affreightment  made  by  the 
Dee.  263;  Sproat  v.  Donnell,  26  Me.  master. 

185,  45  Am.  Dec.  103  and  note;  Somes  17.  Thomas  v.  Osbom,  19  How.  22, 

V.  White,  65  Me.  542,  20  Am.  Rep.  15  U.  S.  (L.  ed.)  534. 

718;  Marshall  v.  Boardman,  89  Me.  87,  18.  Somes  v.  White,  65  Me.  542,  20 

35  Atl.  1024,  56  A.  8.  R.  392.  Am.  Rep.  718;  Marshall  v.  Boardman, 

Note:  18  Ann.  Cas.  880.              '  89  Me.  87,  35  AU.  1024,  56  A.  S.  R. 

14.  Somes  v.  White,  65  Me.  642,  20  392  and  note. 

Am.  Rep.  718.  Notes:  18  L.R.A.(N.S.)   1045;  17 

Notes:  1  A  8.  B.  814;  18  L.R.A  Ann.  Cas.  105. 

(N.S.)  1045.  19.  MarahaU  v.  Boardman,  89  Me. 

15.  Thomas  v.  Osbom,  19  How.  22,  87.  35  AU.  1024,  06  A.  S.  R.  392. 

15  U.  S.  (L.  ed.)  534;  Giles  v.  Vig-  20.  Marshall  v.  Boardman,  89  M& 

orenx,  35  Me.  300,  58  Am.  Dec.  704  87,  35  Atl.  1024,  56  A.  S.  R.  392. 

and  note;  Bridges  t.  Spiague,  etc.,  1.  Note:  IS  Ann.  Cas.  880. 
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average  assessed  on  the  vessel,  and  are  entitled  to  general  average 
in  her  favor  from  the  owners  of  the  cargo.* 

140.  Master  as  Carrier. — The  master  in  possession  of  the  vessel 
under  a  contract  of  letting  on  shares  ia  in  the  relation  of  carrier  to 
the  goods  shipped  on  board.  The  general  owner  is  therefore  not 
liable  in  ordinary  cases  on  contracts  of  affreightment  made  with 
the  master,'  or  for  loss  or  injury  to  goods  shipped  thereunder.* 
Thus,  the  master,  and  not  the  general  owners,  is  liable  to  the  shipper 
for  the  value  of  part  of  the  cargo  which  was  used  for  fuel  during 
the  voyage.*  It  has  been  held,  however,  that  a  registered  owner  of 
a  vessel  who  appoints  her  master  under  an  agreement  for  operation 
on  shares  is  liable  on  contracts  of  affreightment  made  by  the  master 
with  shippers  who  have  no  notice  of  the  arrangement  between  the 
master  and  owner.'  The  master,  as  owner  pro  hac  vice,  is  entitled 
to  the  exclusion  of  the  general  owner  to  receive  and  to  sue  for  the 
freight  earned  by  the  vessel  while  in  his  control,^  and  damages  in 
the  nature  of  demurrage.*  Being  payable  to  the  master  only,  the 
freight,  like  any  other  credit  of  his,  may  be  reached  by  foreign 
attachment  levied  a^nst  him  by  his  creditors.*  The  general  owner 
oannot  interpose  his  claim  in  such  manner  as  to  prevent  the  party 
liable  for  the  freight  money  from  offsetting  against  it  any  claim 
which  he  may  have  against  the  master,  who  is  the  only  peraon 
entitled  to  maintain  an  action  for  the  recovery  of  it.'^ 

Qovemment  Charters 

141.  In  General. — Charters  of  vessels  to  the  government  of  the 
United  States  are  governed  in  large  measure  by  the  principles  appli- 
cable to  charters  among  private  parties,  but  they  have  certain  features 
peculiar  to  themselves.   So  far  as  the  specified  terms  as  to  compen- 

2.  Sproat  v.  Donnell,  26  He.  185,  45  for  supplies  and  lepaiis  made  by  tiie 

Am.  Dec.  103.  master  who  is  owner  pro  hac  vice. 

5.  Bridges  v.  Spragne,  ete..  Iron  notwithstanding  ignorance  of  this  fact 
Co.,  57  Me.  543,  99  Am.  Dee.  788;  on  the  part  of  the  party  with  whom 
Somes  T.  White,  65  He.  542,  20  Am.  he  dealt. 

Rep.  718.  7.  Bridges  v.  Sprague,  etc.,  Iron 

Note:  18  L.R.A.(N.S.)  1045.  Co.,  57  Me.  543,  99  Am.  Dee.  788; 

4.  Giles  v.  Vigoreux,  35  Me.  300,  58  Marshall  v.  Boardman,  89  Me.  87,  35 

Am.  Dec.  704  and  note;  Somes  v.  Atl.  1024,  56  A.  S.  R.  392. 

White,  65  Me.  542,  20  Am.  Rep.  718.  Note:  18  L.R.A.(N.S.)  1046. 

Note;  18  L.R.A.(N.S.)  1045.  8.  Wordin  v.  Bemis,  32  Conn.  268, 

6.  Sproat  y.  Donnell,  26  Me.  185,  45  85  Am.  Dec.  265. 

Am.  Dec.  103  and  note.  9.  Bridges  v.  Spn^e,  etc.,  Iron 

6.  Oakland  Cotton  Mfg.  Co.  v.  Jen-  Co.,  57  Me.  543,  99  Am.  Deo.  788; 

nings,  46  Cal.  175,  13  Am.  Rep.  209.  Marshall  v.  Boardman,  89  Me.  87,  35 

Compare  authorities  cited  in  18  Ann.  Atl.  1024,  56  A.  8.  B.  392. 

Cas.  880  note,  holding  that  the  gai-  10.  Bridges  v.  Sprague;  etc.,  Iron 

eral  owner  is  not  liable  on  contracts  Co.,  67  He.  643,  99  Am.  Dec.  788. 
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sation  and  re^onsibility  axe  concerned,  an  oral  charter  to  the  gov* 
ernment  is  void  under  tlie  act  of  Congress  of  June  2,  1861,  requiring 
all  government  contracts  to  he  in  writing.  If,  however,  the  govern- 
ment takes  possession  of  the  vessel  thereunder,  the  owner  will  be 
entitled  to  compensation  on  the  basis  of  quantum  meruit,  and  the 
government  wiU  be  held  to  the  responsibilities  of  a  simple  bailee 
for  hire.^^  Where  a  vessel  has  been  delivered  to  the  government 
under  a  valid  charter  party,  the  government  has  no  right  thereafter 
to  force  the  owner  to  execute  new  charter  parties  with  different  terms 
under  threat  to  retain  possession  of  the  vessel  and  withhold  all 
comp^ation  until  he  does  so;  and  the  owner  may  donand  the 
return  of  the  vessel  and  sue  for  his  compensation  under  the  original 
charter.  Such  coercion,  however,  does  not  amount  to  duress,  so  that 
if  the  owner  executes  the  new  charters,  though  under  protest,  he  is 
bound  thereby.^'  Where  the  government  obtains  pcesession  of  a 
vessel  then  in  foreign  waters  and  brings  it  within  its  own  territorial 
waters,  imder  pretense  of  hiring  of  the  owner,  it  cannot  thereafter 
set  up  as  against  him,  in  an  action  for  charter  hire,  that  his  title 
is  defective  because  derived  from  the  Confederate  govemm^t." 

142.  Charters  of  Demise  and  A^eightment — ^As  with  other  char- 
ter pEirties,  the  question  whether  a  government  charter  amounts  to 
u  demise  is  one  of  construction,  and  depends  for  its  answer  on 
whether  exclusive  command  and  control  have  been  transferred  to 
the  agents  of  the  government  or  retained  by  the  owners.  A  con- 
tract to  "provide  and  furnish  to"  the  government  v^sels  of  a  described 
type  whenever  called  on  during  a  specified  year,  the  government 
being  given,  on  the  owner's  default,  "power  to  hire  vessels  elsewhere 
in  open  market"  at  his  "sole  expense  and  charge,"  is  a  contract  for 
vesseb,  and  not  merely  for  the  use  of  vessels.  Consequently,  ships 
fumi^ed  under  such  contract,  and  taken  into  the  government's 
control,  are  under  demise,  even  though  the  owner  furnishes  fuel  and 
part  of  the  crew.'*  An  agreement  providing  for  transmission  of 
ownership  in  the  vessel  to  the  United  States  at  the  latter's  option 
should  the  charter  money  exceed  a  certain  sum  is  not  to  be  regarded 
as  a  mere  contract  of  affreightment.*'  A  vessel  taken  over  under  a 
void  oral  charter,  the  government  placing  its  own  master  and  ctew 
in  charge  and  assuming  the  running  expenses,  is  in  the  possession 

11.  Clark  V.  United  States,  95  U.  S.  (L.  ed.)  756;  Shaw  v.  United  States, 
539,  24  U.  S.  (L.  ed.)  518.  93  U.  S.  235,  23  U.  S.  (L.  ed.)  880; 

12.  Silliman  v.  United  States,  101  U.  Somes  v.  White,  65  Me.  642,  20  Am. 
S.  465,  25  U.  S.  (L.  ed.)  987.  Rep.  718. 

18.  Clark  v.  United  States,  95  U.  S.  15.  United  States  v.  Shea,  162  U.  S. 
539,  24  U.  S.  (L.  ed.)  518.  178, 14  S.  Gt.  619,38  U.  S.  (L.  ed.)  403. 

14.  Reed  v.  United  States,  11  WalL  16.  New  Bedford,  etc..  Steam  Pro- 
601,  20  U.  S.  (L.  ed.)  220;  Leaiy  v.  poller  Co.  v.  United  States,  14  WaU. 
United  Statu,  14  WaU.  607,  21  U.  S.  670,  21  U.  S.  (L.  ed.)  760. 
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of  the  United  States  as  bailee.^'  On  the  other  hand,  stipulations  in 
a  charter  of  a  vessel  to  the  government  that  the  general  owners  shall 
keep  the  vessel  in  good  condition  during  the  existence  of  the  charter 
and  receive  on  board  certain  goods  at  the  request  of  the  government, 
and  refuse  to  receive  other  goods  without  its  assent,  are  conclusive  t^at 
the  possession  and  control  of  the  vessel  had  not  passed  to  the  govem- 
nient,  but  had  been  retained  by  the  general  owner.**  "Where  the 
owners  of  a  steamboat  are  employed  to  man  and  victual  ship,  keep 
her  in  seaworthy  condition  and  transport  a  cargo  of  military  supplies 
for  the  United  States  at  a  per  diem  compensation,  the  true  relation 
of  the  United  States  to  the  adventure  was  that  of  a  charterer  for  hire 
and  shipper  of  the  cargo.*'  The  government  does  not  become  owner 
pro  hac  vice  under  a  charter  which  contains  certain  words  and 
stipulations  indicative  of  a  demise,  but  also  requires  tiie  owner  to 
furnish  the  master  and  crew,  and  to  deliver  the  cargo  in  good  condi- 
tion, dangers  of  ttie  sea,  etc.,  excepted,  and  to  assume  the  marine 

143.  Charter  Hire. — ^The  rate  of  hire  to  be  paid  by  the  government 
for  the  chartered  vessel  is  usually  fixed  in  the  contract;  and  if  it  is 
void  because  not  in  writing,  the  owner  is  entitled  to  reasonable  com- 
pensation for  the  time  the  vessel  is  in  the  goveniment's  service.* 
The  government  cannot  lawfully  compel  the  owner,  by  threats  to 
retain  the  vessel  and  withhold  all  compensation,  to  accept  a  lower 
rate  than  specified  in  a'  charter  duly  executed,  and  the  owner  may 
recover  the  hire  as  originally  agreed.  If,  however,  he  executes  a 
new  charter  and  accepts  payment  of  a  reduced  compensation  there- 
under, though  under  protest,  he  cannot  recover  the  original  hire  after 
the  veasri  is  returned.'  Much  less  can  an  owner  who  has  voluntarily 
accepted  an  offer  of  compromise  as  to  the  hire  for  hia  vessel,  and 
executed  a  dischazge  in  full  of  all  claims,  prosecute  a  suit  for  what 
he  relinquishes  thereby.*  Where  the  vessel  is  hired  for  a  voyage  or 
voyages  under  a  per  diem  for  each  day  employed  the  government  is 
not  liable  to  pay  for  the  days  between  the  voyages,  during  which 
she  was  not  thus  employed.^  If  the  voyage  is  completely  broken  up  on 
the  return  trip  by  the  vessel  grounding,  this  being  a  peril  of  naviga- 

17.  Cl&rk  V.  United  States,  95  U.  S.  U.  S.  (L.  ed.)  57:  New  Orleans-Belize, 
639,  24  U.  S.  (L.  ed.)  518.  etc.,  Steamship  Co.  v.  United  States, 

18.  Leary  v.  United  States,  14  Wall.  239  U.  S.  202,  36  S.  Ct.  76,  60  U.  S. 
607.  21  U.  S.  (U  ed.)  756.  (L.  ed.)  227. 

Note:  13  Am.  Dec.  88.  1.  Clark  t.  United  States,  95  U.  S. 

19.  Reed  v.  United  States,  U  WalL  539,  24  U.  S.  (L.  ed.)  518. 

591,  20  U.  8.  (L.  ed.)  220;  Shaw  v.  2.  SUliman  v.  United  Stat^  101  U. 

United  States,  93  U.  S.  235,  23  U.  S.  S.  465,  25  U.  S.  (L.  ed.)  987. 

(L.  ed.)  880.  3.  Sweeny  v.  United  States,  17  Wall. 

SO.  Moigan  v.  United  States,  14  7S,  21  U.  S.  (L.  ed.)  575. 

WaU.  531,  21  U.  S.  (L.  ed.)  738;  Rev-  4.  Mitchell  v.  United  States,  96  V. 

bold  V.  United  SUtes,  15  WaO.  202,  21  S.  162,  24  U.  S.  (L.  ed.)  702. 

1117 


Digitized  by 


§  144 


SHIPPING 


24  B.  C.  U 


tion,  the  owners  are  entitled  to  the  agreed  per  diem  compensation  for 
the  time  it  would  have  required  for  the  vessel  to  complete  the  return 
trip.  However,  they  cannot  recover  pay  for  the  wages  of  a  pilot  and 
crew  sent  to  the  place  where  the  vessel  was  aground,  to  get  her  afloat 
and  hring  her  home,  although  tiiey  consult  with  the  quartermaster 
before  they  despatch  the  pilot  and  crew  to  the  scene  of  the  disaster.' 
Where  a  vessel  in  the  service  of  the  government  under  a  demise  is  dam- 
aged by  collision  without  negligence  on  the  part  of  the  government's 
agents,  rent  is  due  during  the  time  she  is  laid  up  for  repairs.* 
However,  an  owner  who  assumes  the  marine  risks  on  his  vessel  is 
not  entitled  to  the  agreed  per  diem  compensation  during  a  period 
of  detention  incident  to  a  marine  peril.'  A  charter  which  gives 
the  United  States  an  option  to  take  over  the  vessel  at  an  agreed 
valuation,  which  may  be  paid  by  the  aggregate  of  the  per  diem  hire, 
v^ts  an  equitable  ownership  in  the  government.  In  such  case, 
if  the  United  States  insures  against  war  risks,  and  the  vessel  is 
destroyed  by  such  risk  before  the  freight  earned  amounts  to  the 
appraised  value  or  price,  the  owner's  loss  cannot  exceed  what  remains 
unpaid  of  that  sum,  and  when  he  has  received  that  sum  he  can 
have  no  further  claim.* 

144.  Liability  for  Damage  to  Vessel. — Government  charters  often 
provide  that  the  United  States  shall  indemnify  the  owner  for  tlie 
destruction  of  or  injury  to  the  vessel  from  war  or  extraordinary 
marine  risks,  but  that  the  owner  shall  assume  ordinary  perils  of  the 
&ea.*  Included  in  the  latter  category  is  the  stranding  of  the  vessel 
in  going  over  a  bar,*^  and  a  collision  with  a  sunken  anchor  in  a 
harbor.**  The  United  States  cannot  be  held  liable  for  not  returning 
the  chartered  vessel  in  the  same  order  as  received,  and  for  demurrage 
due  to  repairs  attributable  to  its  fault,  where  the  damage  was  due 
proximately  to  marine  risks  which  the  owner  assumed.*'  The  fact 
that  the  v^sel  was  lost  by  a  peril  of  the  sea  in  Uie  course  of  a  voyage 
ordered  by  United  States  officers,  which  order  the  master  ob^ed 

6.  Reed  v.  United  States,  11  "Wall.  (L.  ed.)  57;  New  Orleans-Belize  Royal 

591,  20  U.  S.  (L.  ed.)  220.  Mail,  etc.,  Steamship  Co.  v.  United 

6.  United  States  v.  Shea,  152  U.  S.  SUtes,  239  U,  S.  202,  36  S.  Ct.  76,  60 
178,  14  S.  Ct  519,  38  U.  S.  (L.  ed.)  U.  S.  (L.  ed.)  227. 

403.  10.  Morgan  v.  United  States,  14 

7.  Goodwin  v.   United   States,  17  Wall.  531,  20  U.  S.  (L.  ed.)  738. 
Wall.  515,  21  U.  S.  (L.  ed.)  669.  11.  Leary  v.  United  States,  14  Wall. 

8.  New  Bedford,  etc.,  Steam  Pro-  607,  20  U.  S.  (L.  ed.)  756. 

peller  Co.  v.  United  States,  14  Wall.  12.  Shaw  v.  United  States,  93  U.  S. 

670,  21  U.  S.  (L.  ed.)  760.  235,  23  U.  S.  (L.  ed.)  880;  New  Or- 

9.  Moi^aa  v.  United  States,  14  leans-Belize  Royal  Mail,  .eto.,  Steam- 
Wall.  631,  20  U.  S.  (L.  ed.)  738;  ship  Co.  v.  United  States,  239  U.  S. 
Leary  v.  United  States.  14  Wall.  607,  202,  36  S.  Ct  76,  60  U.  S.  (L.  od.) 
20  U.  S.  (L.  ed.)  756;  Reybold  v.  Unit-  227. 

ed  States,  15  Wall.  202,  21  U.  S. 
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without  objection^  does  not  render  the  government  liaUe.^*  -  Nor 
is  the  government  chargeable  for  damage  to  the  vessel  even  though 
the  master  waa  compelled  to  proceed  to  sea  by  the  peremptory  order 
of  the  United  States  quartermaster,  wheUj  iii  the  master's  judgment, 
expressed  to  that  officer,  the  state  of  the  wind  and  tide  rendered  it 
hazardous  to  do  so.  Such  an  order  is  outside  the  contract  of  hiring 
and  constitutes  a  tortious  act  on  the  part  of  the  federal  officer.^^ 
And  the  owner's  portion  is  not  improved  by  the  fact  that  the  vessel 
was  actually  impressed  into  the  service  of  Ihe  United  States.^ 


145.  Duration  of  Charter. — Time  charters  that  specify  definitely 
the  term  of  the  hiring  present  no  diihoulty  as  to  their  duration. 
Where  the  vessel  is  chartered  without  any  limitation  of  time,  it  is 
an  indefeasible  hiring  for  every  voyage  undertaken  before  notice 
from  the  owner  of  his  intention  to  put  an  end  to  the  contract.'* 
Where  no  period  is  limited  for  a  hiring  at  a  daily  rate  the  vessel  should 
be  returned  within  a  reasonable  time.^' 

146.  Termination  of  Voyage. — If  the  charter  is  for  a  spectified 
voyage,  it  is  sometimes  difficult  to  determine  just  when  the  voyage 
i&  at  an  end,  the  solution  depending  on  the  terms  of  the  charter 
party  and  the  facts  of  the  case.  Thus,  a  provision  for  the  transportar 
tion  of  a  cargo  "to  Valparaiso  and  a  market"  authorizes  and  requires 
the  ship  to  visit  such  other  ports  as  may  be  deemed  expedient  by  the 
master  and  supercargo,  in  the  exercise  of  a  sound  discretion,  until  a 
market  is  found  or  the  goods  left  on  deposit  for  sale,  under  cir- 
cumstances of  necessity  authorizing  a  departure  from  the  original 
contract.'*  Where  a  charter  party  stipulated  that  "if  the  vessel 
entered  the  port  of  Lisbon,  the  voyage  should  be  determined,"  and 
the  vessel  having  arrived  at  the  outer  port  of  Lisbon,  remained  a 
short  time,  and  then  proceeded  to  another  port,  it  was  held  to  be  a 
question  of  fact  for  the  jury  wheth^  the  voyage  was  th^by  termi- 

13.  Reybold  v.  United  States,  15  15.  United  States  v.  Kimbal,  13 
WaU.  202,  21  U.  8.  (L.  ed.)  57;  Shaw  WaU-  636,  20  U.  S.  (L,  ed.)  503;  Shaw 
T.  United  States,  93  U.  S.  236,  23  U.  S.  v.  United  States,  93  U.  8.  236,  23  U. 


14.  Reed  v.  United  States,  11  Wall.  16.  Sproat  v.  Donnell,  26  Me.  185, 

591,  20  U.  S.  (L.  ed.)  220;  Morgan  v.  46  Am.  Dec.  103  and  note;  Cutler 

United  States,  14  WaU.  531,  20  U.  S.  Winsor,  6  Pick.  (Mass.)  335,  17  Am. 

(L.  ed.)  738;  Shaw  v.  United  States,  Dec.  385. 

93  U.  S.  235,  23  U.  S.  {L.  ed.)  880;  17.  Stein  v.  Steamboat  Prairie  Rose, 

New  Orleans-Belize  Royal  Mail,  etc.,  17  Ohio  St.  471,  93  Am.  Dec  631. 

Steamship  Co.  v.  United  States,  239  U.  18.  Gaither  v,  Myriek,  9  Md.  U8,  66 

S.  202,  36  S.  Ct  76,  60  U.  S.  (L.  ed.)  Am.  Dee.  31& 
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(L.  ed.)  880. 


S.  (L.  ed.)  880. 
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nated.i*  Under  a  charter  party  providing  that  a  ship  shall  proceed  to 
a  certain  point  or  as  near  diereto  as  she  can  safely  go,  a  ship  complies 
with  the  agreement,  when,  because  of  low  water  or  other  obstacles, 
she  is  prevented  from  going  to  the  point  designated,  but  lies  as  near 
as  she  can  with  safety ;  hence,  she  cannot  be  charged  with  the  expense 
of  littering  the  cargo  to  the  discharging  berth  sheeted  by  the  char- 
terer or  his  assigns,'*^  particularly  where  the  charter  provides  that 
the  anchorage  directed  must  be  the  most  convenient,  and  that  if  light- 
erage is  necessary,  either  to  reach  the  port  or  to  deliver  the  cargo, 
the  expense  thereof  should  be  chargeable  to  the  receivers  of  the  goods, 
regardless  of  any  local  port  custom.'  In  certain  cases,  however,  it 
may  be  the  master's  duty  to  Ughter  the  vessel  if  theteby  she  can 
proceed  with  safety  to  destination.* 

147.  Cancellation. — Charters  often  contain  clauses  providing  for 
runcellation  under  certain  conditions.*  Sometimes  the  happening 
of  the  specified  event  ipso  facto  puts  an  end  to  the  charter  witliout 
the  election  of  either  party,'  but  ordinarily  an  optic»i  to  cancel  is 
given  to  one  of  the  parties.*  The  refusal  of  the  charterer  to  give 
orders  to  a  ship  which  arrives  after  the  expiration  of  the  time  specified 
Hoes  not  prevent  him  from  recovering  damages  for  the  breach  of  the 
shipowner's  contract  to  have  the  vessel  ready  on  time;  but  in  such 
case,  if  ttie  charterer  declines  to  say  whether  he  will  exercise  his 
cation,  he  cannot  enjoin  the  shipowner  from  sending  the  vessel 
on  another  voyage.* 

148.  Abandonment  and  Release. — As  in  the  case  of  other  contracts, 
neither  party  is  at  liberty  to  abandon  a  charter  party  without  the 
consent  of  the  other,  or  without  legal  cause,  and  such  cause  must  not 
be  one  procured  or  occasioned  by  the  fault  of  the  paxty  who  rdies 
on  it'  If,  how:ever,  the  freighter  unjustifiably  refuses  to  load  as 
agreed  in  the  charter  party  the  owner  of  the  vessel  has  a  right  to 
regard  the  contract  as  abandoned  without  liability  for  a  breach.* 
On  the  other  hand,  when  a  vessel  chartered  for  a  voyage  is  destroyed, 
or  becomes  disabled  by  an  accident  while  loading  t^e  cargo,  the 
freighter  will  not  he  hound  by  the  charter  contract,  unless  ^e  is 
repaired  and  rendered  fit  for  tiie  voyage  within  a  reasonable  time, 

19.  Bulow  V.  Ooddard,  1  Nott  ft  [1910]  2  K.  B.  (Bug.)  844,  20  Ann. 
McC.  45,  9  Am.  Dec.  663.  Caa.  583  and  note. 

20.  Mencke  v.  A  Cargo  of  Java  Su-      4.  Note:  20  Ann.  Cas.  587. 

gar,  187  U.  S.  248,  23  S.  Ct.  86,  47  U.  5.  Moel  Tryvan  Ship  Co.  v.  Weir, 

S.  (L.  ed.)  163.  [1910]  2  K.  B.  (Eng.)  844,  20  Ann. 

Note :  Ann.  Cas.  1913D  123.  Cas.  583  and  note. 

1.  Mencke  v.  A  Cargo  of  Java  6.  Note:  20  Ann.  Cas.  587,  588. 
Sugar,  187  U.  S.  248,  23  S.  Ct.  86,  47  7.  Reed  v.  United  States,  11  Wall. 
U.  S.  (L.  ed.)  163.  591.  20  U.  S.  (L.  ed.)  220. 

2.  Note:  Ann.  Cas.  1913D  123.  Note:  38  Am.  Rep.  212. 

3.  Moel  Tryvan  Ship  Co.  v.  Weir,  8.  Note:  30  LJt.A.  39. 
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which  is  a  question  of  fact'  Similarly,  the  justifiable  abandonment 
by  the  crew  of  a  vessel  during  a  voyage,  vith  the  intent  not  to  return 
to  her  or  to  complete  the  voyage,  must  be  regarded  as  a  renunciation 
of  the  contract  of  affreightment,  even  if  not  a  repudiation  of  its 
terms  as  binding,  and  entitles  the  owner  of  the  cargo  in  treating  the 
contract  as  ended,  even  though  the  vessel  and  cargo  are  subsequently 
taken  by  salvors  into  a  port  other  than  that  of  destination."  The 
stipulation  in  a  charter  party  to  take  a  cargo  of  lawful  merchandise 
-does  not  compel  the  master  to  take  goods  which  in  his  honest  judg- 
ment cannot  be  carried  without  injury  to  the  rest  of  the  cargo  or 
to  the  ship.^^  A  contract  of  affreightment  being  an  entire  contract 
on  which  each  party  is  entitled  to  a  remedy,  a  partial  performance 
will  not  excuse  the  party  in  default,  though  it  will  be  evidence  in 
mitigation  of  damages."  It  has  been  held  that  delay  in  carrying  out 
a  charter  party,  caused  by  something  for  which  neither  party  was 
responsible,  if  so  great  and  long  as  to  make  it  unreasonable  to  require 
the  parties  to  go  on  with  the  adventure,  entitles  either  of  them,  at 
least  while  the  contract  is  executory,  to  consider  it  at  an  end." 

149.  Impossibility  of  Performance. — Unl^  the  shipowner  has  as- 
sumed the  risk  of  all  contingencies,  he  is  not  liable  for  nonperform- 
ance of  the  charter  rendered  impossible  by  acts  of  God  and  perils 
of  the  sea,  these  being  implied  conditions  in  every  such  engagement.^* 
So,  if  performance  is  rendered  illegal  by  the  law  of  the  country  where 
made,  the  charter  is  dissolved  on  both  sides,  and  neither  party  is  liable 
in  damages.**  On  the  other  hand,  mere  difficulty  of  accomplishing 
the  undertaking  will  not  avail,  if  the  performance  is  possible  and 
lawful.*'  Thus,  the  refusal  of  a  foreign  government  to  permit  the 
captain  to  take  the  cargo  does  not  dissolve  the  contract  or  relieve  the 
charterers  from  liability  to  the  owners  for  failure  to  furnish  a  loading 
there  as  agreed,  where  the  charter  party  fails  to  provide  for  such  a 
contingency.*'  It  has  been  held,  however,  that  a  blockade  of  the 
port  of  destination  dissolves  the  charter  pfurty  and  bars  the  owner's 
claim  for  freight  under  it*'   The  owner  is  not  excused  by  seizure  of 

9.  The  Tornado,  108  U.  S.  342,  2  S.  (Eng.)  486,  Ann.  Cas.  1916D  670. 

Ct.  746,  27  U.  S.  (L.  ed.)  747;  Purvis      14.  Reed  v.  United  States,  XI  Wall. 

V.  Tonno,  1  Brev.  (S.  C.)  C;iO,  2  Am.  591.  20  U.  S.  (L.  ed.)  220. 

De^-.  664.  15.  Benson  v.  Atwood,  13  Md.  20, 

10.  The  Eliza  lanes,  199  U.  S.  119,  71  Am.  Dee.  611. 

26  S.  Ct.  8,  50  U.  S.  (L.  ed.)  115,  4  16.  The  Harriman,  9  Wall.  161,  19 

Ann.  Cas.  406  and  note.  U.  S.  (L.  ed.)  629. 

11.  Boyd  V.  Moses,  7  Wall.  316,  19  17.  The  Harriman,  9  Wall.  161,  19 
U.  S.  (L.  ed.)  192.  U.  S.  (L.  ed.)  629;  Benson  v.  Atwood, 

12.  Forbes  v.  Rice,  2  Brev.  (S.  C.)  13  Md.  20,  71  Am.  Dee.  611. 

363,  4  Am.  Dec.  589;  Warehouse,  etc.,      18.  Scott  v.  Libby,  2  Johns.  (N.  Y.) 

Supplv  Co.  V.  Galvin,  96  Wis.  523,  71  336,  3  Am.  Dec.  431.  See  infra,  par. 

N.  W.  804,  65  A.  S.  R.  57.  487,  493. 

13.  Horlock  t.  Beal  [1916]  A.  C. 
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the  vessel  under  an  attachment  for  his  debts.^'  It  has  also  been  held 
that  the  charterer  of  a  ship,  who  covenants  to  send  a  cargo  alongside 
at  a  foreign  port,  is  not  excused  from  performance  though  in  con- 
sequence of  the  prevalence  of  an  infectious  disease  at  the  port  all 
public  intercourse  was  prohibited  by  law,  and  though  he  could  not 
have  had  communication  without  danger  of  contracting  and  ^reading 
the  disorder.*' 

150.  Liability  for  Breach. — An  unjustifiable  failure  to  perform  any 

material  sUpulation  of  the  charter  party  constitutes  a  breach,  whicli 
gives  the  injured  parly  a  right  of  action  for  damages  against  the  one 
in  default.  For  example,  the  charterers  are  liable  when  they  refuse 
to  order  the  vessel  to  a  port  such  as  the  charter  party  calls  for,  and 
insist  in  ordering  her  to  a  different  one>  Where  a  vessel  chartered 
with  master  and  crew  has  been  abandoned  by  the  charterer  and  is 
depreciating  from  nonuse,  the  owner  may  treat  the  charter  party  as 
I)roken  and  retake  full  possession  during  the  remainder  of  the  period 
of  hiring  without  losing  his  right  of  action  for  the  breach.*  On 
similar  grounds,  a  second  charter  party  executed  by  the  owner  after 
breach  of  the  first  does  not  relieve  the  charterer  from  the  consequences 
flowing  from  his  breach  of  the  first.'  A  shipowner  is  entitled  to 
damages,  called  "dead  freight,"  if  the  charterer  or  shipper  fails  to 
f>hip  a  full  cargo,  or  the  agreed  amount  of  goods.*  No  such  right  of 
i-ecovery  arises,  however,  if  the  amount  of  the  cargo  is  not  definitely 
agreed  on,  though  the  probable  amount  is  stated  or  supposed,  and 
the  shipper  delivers  in  good  faith  all  he  has  at  the  time,  whidi  is  sub- 
stantially less  than  the  estimated  amount.*  A  contract  to  employ 
another  to  carry  all  the  goods  one  has  to  transport  between  two  points 
on  a  river  does  not  impose  an  obligation  to  employ  that  other  to  carry 
goods  from  a  more  distant  point  on  the  river,  although  in  such  trans- 
portation such  goods  pass  between  both  points  named  in  the  contract.* 
A  carrier  which  has  engaged  space  with  an  ocean  transportation  com- 
pany  for  a  quantity  of  merchandise  is  not  relieved  from  liability  for 
breach  of  the  contract  by  the  fact  that,  for  its  benefit  after  the  breach, 

19.  Swift  V.  Tatner,  89  Ga.  660,  15  U.  S.  (L.  ed.)  910;  McLean  v.  Flem- 
S.  E.  482,  32  A.  S.  R.  101.  ing,  L.  R.  2  H.  L.  Sc.  128,  25  L.  T.  N. 

20.  The  Harriman,  9  Wall.  161,  19  S.  317,  4  Eng.  Rul.  Cas.  665:  Kisb  v. 
U.  S.  (L.  ed.)  629.  Taylor  [1912]  A.  C.  604,  81  L.  J.  K. 

Note:  38  Am.  Rep.  211.  B.  1027,  17  Com.  Cas.  355,  106  L.  T. 

1.  The  Gazelle,  128  V.  S.  474,  9  S.  K.  S.  900  [1912]  W.  N.  144,  28  Times 
Ct.  139,  32  U.  S.  (L.  ed.)  496.  L.  Rep.  425,  56  Sol.  J.  518,  3  British 

2.  Johnson  v.  Meeker,  96  N.  T.  93,  Rul.  Cas.  266. 

48  Am.  Bep.  609.  6.  Bobinson  v.  Noble,  8  Pet.  181,  8 

8.  Benson  v.  Atwood,  13  Md.  20,  71  F-  S.  (L.  ed.)  910. 
Am.  Dee.  611.  6.  Scott  v.  United  States,  12  WalL 

4.  Robinson  t.  Noble,  8  Pet.  181,  8  443,  20  U.  S.  (U  ed.)  438. 
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the  bill  was.  made  out  to  a  third  person,  who  had  been  expected  to 
famish  the  goods  to  fill  the  contract.' 


151.  In  General. — Charter  parties  and  contracts  of  affreightment 
are  "maritime  contracts"  within  the  meaning  of  the  constitution  and 
acta  of  Congress  and  cognizable  in  courts  of  admiralty  by  process 
cither  in  rem  or  in  personam.^  Hence,  admiralty  has  jurisdiction 
of  a  iibel  in  personam  for  breach  of  a  contract  to  furnish  freight  to 
be  carried  by  an  ocean  transportation  line  at  about  a  certain  time, 
without  specifying  the  vessel.*  A  stipulation  in  a  charter  party  that 
all  disputes  shall  be  settled  at  the  port  of  discharge  only  is  against 
public  policy  and  void,  and  a  motion  based  on  such  stipulation  and 
addressed  to  the  discretion  of  the  a)urt,  to  decline  jurisdiction  of  a 
suit  to  recover  freight  money,  cannot  prevail.^"  An  action  on  a 
charter  of  affreightment  sounds  in  contract,  and  is  not  an  action  of 
account  within  an  exception  in  a  local  statute  of  limitation  in  favor 
of  actions  on  "such  accounts  as  concern  the  trade  of  merchandise 
between  merchant  and  merchant,  their  factors  or  servants,"  notwith- 
standing the  fact  that  the  parties  were  merchants,  or  that  the  freight 
is  dependent  upon  the  profits  of  the  adventure,  or  that  the  items 
were  entered  in  the  books  of  the  parties  as  accounts  current.** 

152.  Measure  of  Damages. — Damages  for  breach  of  a  charter  party 
are  to  be  ascertained  according  to  the  liberal  principles  of  interpreta- 
tion usually  applied  to  commercial  contracts,  on  consideration  of 
all  the  circumstances,  and  of  the  real  injury  sustained  by  the  ag- 
grieved party.**  The  net  profits  or  earnings  which  would  have  been 
made  but  for  the  breach  have  often  been  allowed,  and  this  is  probably 
the  proper  rule  where  the  profits  are  susceptible  of  accurate  estimation, 
and  the  evidence  is  conclusive.**  Thus,  if  the  charter  wrongfully 
fails  to  supply  a  cai^o  as  agreed,  or  by  his  default  otherwise  prevents 
the  owner  from  p^fonning  the  voyage,  the  measure  of  damages 
is  prima  facie  the  freight  contracted  for,  less  the  cost  of  earning  it." 

7.  Baltimore  Steam-Packet  Co.  v.  11.  Spring  v.  Gray,  6  Pet.  151,  8  V. 
Patteraon,  106  Fed.  736,  45  C.  C.  A.  S.  (L.  ed.)  352. 

575,  66  L.R.A.  103.  12.  Benson  v.  Atwood,  13  Md.  20,  71 

8.  Morewood  v.  Enequist,  23  How.  Am.  Dec.  611. 

491,  16  U.  S.  (L.  ed.)  516;  The  Eddy,     Note:  53  L.R.A.  105  et  seq. 
5  Wall  481,  18  U.  S.  (L.  ed.)  486;     13.  Johnson  v.  Meeker,  96  N.  Y.  9.% 
Baltimore  Steam-Packet  Co.  v.  Patter-  48  Am.  Rep.  609. 
son,  106  Fed.  736,  45  C.  C.  A.  675,  66      Note:  53  L.R.A.  105. 


9.  Baltimore  Steam-Packet  Go.  v.  Ct.  139,  32  U.  S.  (L.  ed.)  496;  Benson 
Patterson,  106  Fed.  736,  46  C.  C.  A.  v.  Atwood,  13  Md.  20,  71  Am.  Dec. 


10.  Prince  Steam-Shipping  Co.  v.  (N.  Y.)  457,  34  Am.  Dec.  262. 
Lehman,  39  Fed.  704,  5  L.R.A.  464.        Note:  53  L.B.A.  105  et  seq. 
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14.  The  Gazelle,  128  U.  S.  474,  9 


575,  66  L.R.A.  193. 


611;  Shannon  v.  Comstock,  21  Waid. 
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The  defendant  may  reduce  the  damages  by  showing  that  the 
plaintifiF  received  cargo  from  others,  in  lieu  of  that  which  the  defend- 
ant failed  to  furnish,  or  by  proving  in  any  other  way  that  the  actual 
loss  was  less.'*  Delay  in  ^e  voyage  caused  by  the  failure  of  the 
charterers  to  furnish  orders,  and  by  their  default  in  fumishii:^  a 
cargo  according  to  the  terms  of  the  charter  party,  is  a  proper  subject 
of  damages,  as  is  also  the  tost  of  advertisement  and  protest  made  by 
the  captain  to  find  out  who  is  the  charterers'  agent,  and  the  expense 
of  hiring  additional  crew  and  port  charges  made  necessary  by  Uieir 
failure  to  have  an  agent  at  destination  as  agreed.  In  estimating 
damages  for  such  delay  and  loss  of  time,  the  sum  agreed  upon  in  the 
charter  as  demurrage  is  properly  left  to  the  jury  as  prima  facie 
evidence,  but  the  (^arterer  is  entitled  to  an  allowance  for  the  lay 
days,  and  for  time  consumed  in  bringing  the  vessel  nearer  home  in 
her  search  for  another  cargo.*' 

153.  Duty  to  Minimize  Loss. — It  is  a  general  rule  of  damages  that 
tlie  injured  party  should  do  all  in  his  power  to  minimize  the  loss 
sustained  by  him.*'  Thus,  the  master  or  owner  of  the  vessel,  on 
default  by  the  charterer,  should  endeavor  to  obtain  a  new  charterer 
or  another  cargo  at  the  earliest  moment  practicable;  and  he  will 
then  be  entitled  to  the  di£Ference  between  the  charter  hire  and  the 
net  earnings  ao  obtained,  particularly  wh^  he  notifies  the  char- 
terer in  advance  and  the  latter  makes  no  re^nse.*'  Where,  after 
breach  of  a  charter  by  the  charterers'  refusing  to  accept  the  vessel 
when  tendered,  the  master  delayed  beyond  the  lay  days  in  obtaining 
another  cargo,  but  negotiations  were  pending  between  the  parties  for 
half  of  that  time,  and  the  owner  sustained  substantial  damage  by 
the  failure  of  the  charterers  to  comply  with  their  contract,  he  may 
have  a  decree  for  his  damage  without  deduction."* 

154.  Liquidated  Damages  and  Penalties, — Charter  parties  fre- 
quently stipulate  for  the  payment  of  a  fixed  sum  by  the  defaulting 
party  in  case  of  breach.  "VOiether  a  covenant  of  this  character  is  to 
be  treated  as  a  penalty  or  as  an  agreed  ascertainment  of  damages  is 
to  be  determined  by  the  particular  charter  party,  fairly  construed, 
and  it  is  the  duty  of  the  court,  where  the  damages  are  uncertain  and 
have  been  liquidated  by  an  agreement,  to  enforce  the  same.    To  this 

15.  Baltimore  Steam-Packet  Co.  v.  18.  B«i8on  v.  Atwood,  13  Md.  20, 
Patterson,  106  Fed.  736,  45  C.  C.  A.  71  Am.  Dee.  611;  Johnson  v.  Meeker, 
575,  66  L.B.A.  193;  Shannon  v.  Com-  96  N.  Y.  93,  48  Am.  Rep.  609. 
stock.  21  Wend.  (N.  Y.)  457,  34  Am.  Note:  53  L.R.A.  105  et  aeq- 

Dec.  262;  Johnson  v.  Meeker,  96  M.  Y.  19.  Johnson  v.  Meeker,  90  N.  Y.  93, 

93.  48  Am.  Rep.  609.  48  Am.  Rep.  609. 

Note:  53  L.R.A.  105  et  seq.  Note:  53  L.R.A.  105  et  seq. 

16.  Benson  v.  Atwood,  13  Md.  20,  71  20.  Watta  v.  Camors,  115  tJ.  S.  353, 
Am.  Dec.  611.  6  S.  Ct  91,  29  U.  S.  (L.  ed.)  406. 

17.  See  Damages,  vol  8,  p.  442. 
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class  belongs  an  agi^ment  fixing  in  advance  the  value  of  the  vessel 
as  a  basis  of  the  diarterer^s  liability  in  case  she  is  lost  while  in  his 
possession.^  On  the  other  hand,  a  stipulation  will  be  regarded  as 
fixing  a  penalty  when  it  provides  for  a  lump  sum  to  be  paid  for  any 
Ineach,  total  or  partial,  for  which  the  actual  damage  could  be  easily 
computed.'  The  clause  often  inserted  to  the  effect  that  the  parties 
mutually  bind  themselTes,  the  ship  and  freight,  and  the  merchandise 
to  be  laden  on  board,  "in  the  penal  sum  of  estimated  amount  of 
freight,"  to  the  performance  of  all  and  every  of  their  agreements, 
is  accordingly  held  by  the  federal  courts  to  be  a  penalty  to  secure 
payment  of  the  damage  that  either  party  may  actually  suffer  from ' 
any  breach  of  ihe  contract,  and  is  so  treated  in  a  court  of  admiralty 
whatever  may  be  the  rule  in  the  courts  of  the  particular  state  in  which 
the  contract  is  made  and  the  court  sits.* 

V.  Masters  of  Vbbsbijb 

Employment,  Rights,  and  Privileges 

155.  Appointment  and  Qualifications. — It  has  already  been  stated 
that  the  right  to  appoint  and  displace  the  master  of  a  ship  is  in  the 
owner  pro  hac  vice,  unless  otherwise  agreed,*  and  in  the  majority  in 
interest  as  among  part  owners,  even  though  the  master  owns  an  inter- 
est himself.*  The  ownera  must  see  that  the  master  whom  they  appoint 
is  qualified  for  his  situation,  as  they  are,  in  general,  responsible  for 
his  acts  and  negligence.*  The  appointment  and  qualifications  of  mas- 
ters are  subject  to  various  statutory  regulations. 

156.  Dismissal;  Change  of  Voyage. — On  a  general  retainer  of  a 
vessel  for  no  particular  voyage  the  owners  may  dismiss  liie  captain 
at  any  time  without  cause  assigned ;  but  where  a  particular  voyt^e  is 
agreed  on,  though  they  may  dismiss  him,  yet  they  would  be  liable  in 
damages  for  breach  of  contract.'  He  cannot  compel  specific  perform- 
ance by  libel  in  admiralty,  nor  proceed  in  rem  for  his  damages,*  but 
he  may  recover  in  personam  in  admiralty^  or  maintain  assumpsit  in  a 
state  court  on  the  common  and  special  counts  against  the  owners  for 

1.  Sun  Printing,  etc.,  Pub.  Ass'n  v.  S.  (L.  ed.)  41;  The  Lady  Pike,  21 
Moore,  183  U.  S.  642,  22  S.  Ct.  240,  48  Wall.  1,  22  U.  S.  (L.  ed.)  499. 

U.  S.  (L.  ed.)  366.   And  see  generally,  7.  Pawson  v.  Donnell,  1  Gill  &  J. 

Damages,  .vol.  8,  p.  559  et  aeq.  (Md.)  1,  19  Am.  Dec.  213;  Ward  v. 

2.  Note:  LJI.A.1915E  380.  Ruckman,  36  N.  Y.  26,  93  Am.  Dec. 

3.  Watts  V.  Camors,  115  U.  S.  353,  479;  Montgomery  v.  Henry,  1  Dall. 
6  S.  Ct.  91,  29  U.  S.  (L.  ed.)  406.  (Pa.)  49,  1  U.  S.  (L.  ed.)  32,  1  Am. 

4.  See  supra,  par.  114,  126.  Dee.  223. 

5.  See  supra,  par.  63.  Note:  5  L.R.A.(N.S.)  458. 

6.  Lawrence  v.  Mintum,  17  How.  8.  Montgomery  v.  Henry,  1  Dall. 
..00,  15  D.  S.  (L.  ad.)  58;  Propeller  (Pa.)  49,  1  U.  S.  (L.  ed.)  32,  1  Am. 
Kidgara  t.  Cozdes,  21  How.  7,  16  U.  Dec.  223. 

1125 


Digitized  by 


§§  157,  158 


SHIPPING 


24  R.  C.  U 


d^charging  him  before  the  expiration  of  his  period  of  service.*  Fed- 
eral laws  allowing  extra  pay  to  seamen  discharged  from  an  American 

vessel  at  a  foreign  port,  however,  have  been  held  not  to  apply  to  tho 
master,  nor  can  he  recover  the  expenses  of  hia  homeward  passage.'* 
On  breaking  up  or  changing  a  contemplated  voyage,  as  he  has  uncon- 
trolled power  to  do,  the  owner  must  indemnify  the  master  for  any 
special  injury  thereby  done  him ;  though  if  he  is  necessarily  discharged 
from  the  performance  of  all  the  duties  for  which  a  remuneration  has 
been  stipulated,  his  claim  to  such  remuneration  is  thereby  extin- 
guished. If  a  part  of  tlic  duties  has  been  executed,  then  such  a  pro- 
portion of  the  stipulated  compensation  should  be  allowed  as  appears 
just,  on  comparing  the  services  rendered,  under  the  voyage  originally 
contemplated,,  with  those  which  remain  unperformed.  The  parties 
should  be  placed,  as  nearly  as  may  be,  in  the  same  condition  in  which 
they  would  have  stood  had  a  previous  contract,  for  the  voyage  as 
changed,  been  entered  into  between  them>' 

157.  Compensation. — Tlie  master's  compensation  is  generally  fixed 
by  the  agreement  of  the  parties,  and  may  take  the  form  of  a  share  in 
the  profits  of  the  voyage  without  thereby  constituting  him  a  partner 
with  the  owners.^*  In  the  absence  of  a  special  contract  as  to  wages 
he  is  entitled  to  be  paid  the  fair  and  customary  value  of  his  servict's. 
and  this  is  a  quration  of  fact  in  the  particular  case.**  Unless  other- 
wise stipulated,  his  right  to  wages  according  to  contract  is  not  extin- 
guished or  suspended  by  a  detention  of  the  ship  without  his  fault, 
as  by  seizure  under  legal  process  against  the  owners;  "  or  by  his  mis- 
conduct producing  neither  injury  nor  inconvenience  to  the  owners.** 
Ordinarily,  his  compensation  ceases  when  the  voyage  is  broken  up 
by  shipwreck  and  he  oan  no  longer  act  in  the  capacity  of  master;  but 
even  in  this  contingency,  he  is  entitled  to  wages  during  the  time  he 
stood  by  the  wreck  and  rendered  services  in  disposing  of  it  and  pro- 
tecting the  owners'  interests,  hut  not  for  services  outside  the  implied 
scope  of  his  employment.'*  Admiralty  has  no  cognizance  of  a  claim 
for  master's  wages  where  the  service  was  rendered  on  waters  not  within 
the  admiralty  and  maritime  jurisdiction  of  the  United  States.*' 

158.  Disbursements  and  Allowances. — It  is  the  duty  of  the  owner 
of  a  vessel  to  furnish  the  master  with  the  means  of  obtaining  all  the 
credit  which  the  exigencies  of  the  voyage  may  require.**  The  master 

9.  Note:  5  L.R.A.(N.S.)  458.  15.  Paweon  v.  Donnell,  1  Gill  &  J. 

10.  Note:  5  L.R.A.(N.S.)  458.  (Md.)  1,  19  Am.  Dec.  213. 

11.  PawsoD  T.  Donnell,  1  Gill  &  J.  16.  McGilvery  v.  Stackpole,  38  Me. 
(Md.)  1,  19  Am.  Dec.  213.  283,  61  Am.  Dec.  245;  Duncan  v.  Reed, 

12.  Note:  18  L.R.A.(N.S.)  1031.  39  Me.  415,  63  Am.  Dec.  635  and  note. 
IS.  Mephams  v.  Biessel,  9  Wall.  370,      17.  The  Steamboat  Orleans  v.  Phoe- 

19  U.  S.  (L.  ed.)  677.  bus,  11  Pet.  175,  9  U.  S.  (L.  ed.)  677. 

14.  Swift  v.  Tatner,  89  Ga.  660,  15  18.  Van  Beuren  v.  Wilson,  9  Cow. 
S.  E.  842,  32  A.  S.  R.  lOL  (N.  Y.)  158, 18  Am.  Dec.  491  and  note. 
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is  entitled  to  be  repaid  his  advances  and  expenses  incidental  to  his 
service,  in  an  amount  not  to  exceed  the  value  of  the  ship  or  the  amount 
authorized  by  the  owners.**  This  right  continues  after  the  vessel 
IS  wrecked  and  includes  his  expenses  in  connection  with  hb  efforts 
in  the  owner's  interests,  such  as  board,  physician's  bills,  and  return 
passage,  but  not  those  incurred  in  his  own  behalf,**  or  for  a  shortage 
in  the  amount  of  money  returned  by  him,  at  least  without  showing 
that  the  loss  was  not  occasioned  by  any  fault  on  his  part.*  When  the 
master  fails  in  his  duty  to  collect  of  the  charterer  freights  in  which 
he  has  an  interest  and  for  which  both  himself  and  the  shipowner  have 
a  lien  on  the  cajgo,  he  cannot  hold  the  owner  liable  for  his  interest  in 
such  uncollected  freights  unless  the  owner  interfered  to  prevent  pay- 
ment by  the  charterer.* 

159.  Lien. — It  is  well  settled  that  the  master  has  no  lien  on  his  ves- 
sel for  his  wages  either  as  master  *  or  as  pilot,*  and  hence  he  cannot 
recover  them  by  an  admiralty  proceeding  in  rem.*  The  lien  has  been 
denied  on  the  theory  that  where  nothing  appears  in  the  contract  to 
the  contrary,  ttie  law  presumes  that  he  trusted  the  personal  credit  of 
his  employer ;  •  and  also  that  he  has  a  lien  on  the  freight,  and  having 
the  freight  in  his  own  hands  is  presumed  to  pay  himself.  Whether 
this  doctrine  is  applicable  to  modern  methods,  whereby  a  purser  or 
other  agent  is  employed  by  the  owner  to  collect  the  freights  and  pay 
the  bills  of  the  vessel,  seems  to  be  an  open  question.'  However,  in 
this  country  the  master  has  a  lien  on  freight  or  cargo  for  money  law- 
fully expended  or  debts  incurred,  though  it  is  otherwise  in  England.* 

160.  Personal  Rights  and  Privileges. — The  master  of  a  vessel  has 
certain  peraonal  rights  and  privileges  other  than  his  right  to  vragss. 
If  he  becomes  ill,  it  has  been  held  that  the  ship  is  under  the  same 
liability  to  provide  him  with  medical  attention  as  in  the  case  of 
seamen.*  Agreement  or  usage  often  confers  on  him  certain  privileges 
of  transportation  and  traffic  on  his  own  account.**  A  master  who  is 

19.  Duncan  v.  Beed,  39  Me.  416,  63  4.  Note:  39  L.R.A.  190. 

Am.  Dec.  635.  6.  Hontgomery  v.  Heniy,-^  1  Dall. 

30.  McGUvery  v.  Stackpole,  38  Me.  fPa.)  49,  1  U.  S.  (L.  ed.)  32,  1  Am. 

283,  61  Am.  Dec.  245;  Duncan  v.  Reed,  Dec.  223. 

39  Me.  415,  63  Am.  Dec.  635.  6.  Case  v.  WooUey,  6  Dana  (Ky.) 

1.  Duncan  v.  Reed,  39  Me.  415,  63  17,  32  Am.  Dec.  54. 

Am.  Dec.  635  and  note.  7.  The  William  H.  Hoag,  168  U.  S. 

2.  Swift  V.  Tatner,  89  Ga.  660,  15  443,  18  S.  Ct.  114,  42  U.  S.  (L.  ed.) 
S.  E.  842,  32  A.  S.  R.  101.  537. 

3.  The  Steamboat  Orleans  v.  Phoe-  8.  Newhall  v.  Dunlap,  14  Me.  180, 
bu3,  11  Pet.  175,  9  U.  S.  (L.  ed.)  677;  31  Am.  Dee.  45. 

The  WiUiam  H.  Hoag,  168  U.  S.  443,  9.  Duncan  v.  Reed,  39  Me.  415,  63 

18  S.  Ct.  114,  42  U.  S.  (L.  ed.)  537;  Am.  Dec.  635  and  note.  As  to  medical 

Case  V.  WooUey,  6  Dana  (Ky.)  17,  32  treatment  of  seamen,  see  infra,  par. 

Am.  Dec.  54.  215  et  seq. 

Note:  39  L.R.A.  190.  10.  Mathewson  v.  Clarke,  6  How. 
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also  part  owner  has  no  special  privilege  called  a  sailing  or  master's 
interest  which  will  prevent  the  owners  of  a  majority  interest  in  the 
vessel  from  displacing  him  as  master  at  their  pleasure,  unless  conferred 
on  him  by  a  valid  written  agreement;  nor  can  he  recover  damages 
in  the  nature  of  demurrage  unless  he  is  owner  pro  hac  vice.*- 

161.  Discipline  and  Punishment. — Because  of  the  responsibility  de- 
volving on  the  master  of  the  vessel  for  the  successful  conduct  of  the 
voyage,  considerable  latitude  in  disciplinary  powers  is  allowed  to 
him.^'  He  is  invested  with  absolute  command  over  the  seamen  in 
mattera  pertaining  to  their  duties,  or  at  least  a  power  as  great  as  that 
of  a  master  over  his  apprentices,  or  a  parent  over  his  child.  His 
orders,  when  not  unlawful,  must  be  obeyed  by  all  on  hoaxd  the  ship ; 
and  he  has  a  right  to  compel  submission  to  all  reasonable  require- 
ments by  any  punishment  not  unusual  or  dangerous;  and  of  these 
punishments  one  of  the  most  common  is  confinement  on  shipboard.'* 
And  where  an  act  of  disobedience  is  persisted  in,  and  endangers  the 
due  subordination  of  otheni,  the  captain  is  justified  not  only  in  pun- 
idiing  personally,  but  in  resorting  to  any  reasonable  measures  neces- 
sary to  produce  submission  and  safety.'*  But  his  command  does  not 
extend  over  the  persons  of  seamen  beyond  the  infliction  of  usual  and 
necessary  punishment  in  cases  of  disobedience  or  infraction  of  rules, 
and  cruel  and  unusual  punishment  is  not  sanctioned.'*  He  cannot 
usually  cause  the  imprisonment  of  a  mariner  on  shore  when  his  vessel 
is  lying  in  a  foreign  port,  as  a  punishment  for  a  previous  offense,  but 
may  do  so  in  cases  of  pressing  necessity,  and  as  a  precaution  against 
a  danger  that  may  threaten  tbe  vessel  or  crew  or  master  by  reason  of 
the  mariner's  presence,  of  which  necessity  the  jury  are  the  judges.'' 

DuHet  and  Liabilities 

162.  In  General. — The  master  is  responsible,  civilly  and  crimi- 
nally, for  the  proper  performance  of  all  duties  appertaining  to  the 
command  and  navigation  of  the  vessel.'^  It  is  his  duty,  and  not  that 

122,  12  H.  S.  (L.  ed.)  370;  Pawson  v.  31  A.  S.  R.  793,  17  L.R.A.  228; 
Dormell,  1  Gill  &  J.  (Md.)  1,  19  Am.  Thompson  v.  Herrman,  47  Wis.  602, 
Dec.  213.  3  N.  "W.  579,  32  Am.  Rep.  784. 

11.  Smith-Green  v.  Bird,  96  Me.  425,  15.  Wilkes  v.  Dinsraan,  7  How.  89. 
52  Atl.  910,  90  A.  S.  R.  352  and  note;  12  U.  S.  (L.  ed.)  618. 

Ward  V.  Ruekman,  36  N.  Y.  26,  93  16.  Gabrielson  v.  Waydell,  135  N.  Y. 

Am.  Dec.  479.  1,  31  N.  E.  969,  31  A.  S.  R.  793.  17 

12.  Wopdin  v.  Bemis,  32  Conn.  268,  L.R.A.  228.  And  see  infra,  par.  236. 
85  Am.  Dec.  255.  17.  Buddington  v.  Smitb,  13  Conn. 

13.  Gabrielson  v.  WaydeU,  135  N.  Y.  334,  33  Am.  Dee.  407. 

1,  31  N.  E.  969,  31  A.  S.  E.  793,  17  18.  Van  Schaick  v.  United  States, 
L.R.A.  228.  159  Fed.  847,  87  C.  C.  A.  27,  14  Ann. 

14.  Buddington  v.  Smith,  13  Conn.  Cas.  456. 

334,  33  Am.  Dec  407;  Gabrielson  v.  Notes:  14  Ann.  Cas.  461. 
Wavdell,  136  N.  Y.  1,  31  N.  E.  969,      See  also  supra,  par.  55. 
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of  the  owners,  to  see  that  a  competent  and  duly  qualified  office  is  in 
actual  charge  of  the  vessel,  even  when  not  on  the  lugh  seas.**  If,  how- 
ever, he  procures  competent  persons,  and  gives  them  orders  to  per- 
form their  duties,  the  law  will  not  impute  guilt  to  him,  if  they,  with- 
out his  knowledge,  neglect  the  duties  assdgned  to  them.**  He  must 
make,  or  cause  to  be  made,  the  en^es  in  the  official  log  book  as  to  the 
prescribed  matters,  under  pecuniary  penalty  for  failure.^  The  master 
is  the  legal  guardian  of  his  seamen  in  the  sense  that  it  is  a  part  of  his 
duty  to  look  out  for  their  safety  and  care,  whether  they  make  a  dis- 
tinct request  for  it  or  not'  He  must  acquaint  himself  with  the  laws 
of  the  country  in  which  he  finds  himself,  and  conform  his  conduct 
to  them.'  In  entering  a  foreign  port  where  pilots  are  usually  em- 
ployed the  master  is  bound  to  approach  the  pilot  ground  with  cau- 
tion, and  to  use  reasonable  diligence  to  obtain  a  pilot*  In  case  of 
collision,  it  is  his  duty  to  stand  by  the  injured  vessel,  if  practicable, 
and  render  all  needful  assistancei  under  penalty  of  fine  and  imprison- 
ment* 

163.  Navigation  and  Management  of  VesseL — ^The  master  is  liable 
to  the  own^  for  any  loss  or  damage  to  the  vessel  caused  by  his  lack 
of  due  care  and  skill  in  her  navigation  or  management.  But  he  is 
not  answerable  where,  by  reason  of  his  long  continuance  on  duty  dur- 
ing a  storm,  he  becomes  exhausted  and  mentally  incompetent,  and 
the  vessel  and  cargo  are  lost  through  his  failure,  while  in  such  con- 
dition, to  take  measures  the  omission  of  which  on  the  part  of  a  sane 
and  competent  master  would  be  negligence He  is  responsible  for 
any  damage  to  persons  outside  the  vessel  caused  by  his  neglect  or 
design.'  He  cannot  delegate  to  the  charterer  on  board  the  manage- 
ment of  the  vessel  and  her  compliance  with  the  rules  of  navigation  so 
as  to  relieve  himself  from  responsibility  for  injury  caused  by  her 
departure  therefrom.® 

164.  Authority  When  Pilot  Ii  on  Boards— The  master  is  not 
wholly  absolved  from  his  duties  while  a  plot  is  on  board  his  vessel 
and  may  advise  with  or  offer  suggestions  to  him,  and  even  displace 
him  in  case  he  is  intoxicated,  obviously  neglectful  of  his  duty,  or 
manifestly  incompetent  He  is  still  in  command  of  the  vessel,  except 

19.  Butler  v,  Boston,  etc..  Steamship  4.  McDowdl  v.  General  Mut.  Ins. 
Co.,  130  U.  S.  527,  9  S.  Gt.  612,  32  U.  Co.,  7  La.  Ann.  684,  56  Am.  Dec.  619. 
S.  (L.  ed.)  1017.  6.  Act  of  Sept.  4, 1890,  2  Fed.  Stat. 

20.  Note:  14  Ann.  Gas.  461.  Ann.  (2d  ed.)  472. 

1.  Rev.  St.  §§  4290-4292,  6  Fed.  6.  William  v.  Hays,  157  N.  Y.  541, 
Stat.  Ann.  (2d  ed.)  395.  62  N.  E.  589,  68  A.  S.  B.  797,  43 

2.  The  Iroquois,  194  U.  S.  240,  24  L.B.A.  263. 


3.  Patapsco  Ins.  Go.  r.  Coulter,  3  Am.   Deo.   670;   Cobb  r.  Bamett, 
Pet.  222,  7  U.  S.  (L.  ed.)  669;  How-  75  Pa.  St.  336,  16  Am.  Rep.  752. 
land  T.  Greenway,  22  How.  491^  16  U.     8.  Caddy  v.  Horn,  46  lUeh.  596, 10 


S.  Ct.  640,  48  r.  S.  (L.  ed.)  955. 


7.  Post  V.  ICmin,  4  N.  J.  L.  61,  7 


S.  (L.  ed.)  391. 


N.  W.  32,  41  Am.  Rep.  178. 
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so  far  aa  her  navigation  is  concerned,  and  must  cause  the  ordinary- 
work  of  tiie  vessel  to  be  properly  carried  on,  and  the  usual  precautions 
taken.'  Thus,  he  is  bound  to  see  that  there  is  a  sufficient  watch  on 
deck,  and  that  the  men  are  attentive  to  their  duties;  also  that  en- 
gines are  stopped,  tow  lines  cast  off,  and  anchors  clear  and  ready  to 
let  go  at  the  pilot's  order.^^  He  is  still  charged  with  the  proper  storage 
of  the  cargo,  and  the  trim  of  the  vessel ;  and  it  is  his  duty  to  cut  away 
part  of  liie  rigging  of  his  vessel  when  necessary,  in  order  to  avoid  a 
collision,  or  to  lessen  its  effect. According  to  the  English  decisions, 
a  master  should  not  interfere  with  the  navigation  of  the  vessel  when 
she  is  in  charge  of  a  pilot,  unless  the  pilot  is  manifestly  incapable.*' 

165.  Protection  of  Passengers. — ^The  master  is  bound  to  see  to  the 
safety,  protection,  and  comfort  of  passengers  on  his  vessel,  and  is  liable 
for  any  inhuman  and  indecent  conduct  towards  them  by  himself,  or 
by  the  crew  at  his  incitement  or  acquiescence."  The  requirements  of 
this  duty  will  vary  with  the  circumstances  in  which  he  is  placed. 
Thus,  the  master  of  a  wooden  vessel  carrying  quantities  of  exposed 
combustible  materials  and  thronged  with  excursionists  unaccustomed 
to  travel  is  bound  to  exercise  greater  watchfulness  and  care  than  is 
required  of  the  commander  of  a  steel  vessel  carrying  comparatively 
experienced  passengera.^^  The  master  of  a  steamboat  is  required  by 
statute  and  Inspectors'  Rule  5,  section  15,  to  see  that  his  vessel  is 
adequately  equipped  with  fire  and  life  saving  apparatus,  to  keep  the 
same  in  proper  repair  and  working  order,  and  to  p<Bt  station  bills  and 
exercise  the  crew  in  their  duties  in  relation  thereto.** 

166.  Supplies  and  Disbursements. — Tlie  master  of  a  vessel  is  per- 
sonally liable  for  the  wages  of  a  seaman  earned  while  he  is  master, 
although  the  seaman  was  hired  by  a  former  master.  This  liabiUty 
rests  on  the  pecular  relation  which  the  master  sustains  to  the  seamen, 
the  owners,  and  the  ship,  and  not  on  general  principles  of  a^ncy." 
He  is  also  personally  responsible  for  supplies,  repaiis,  and  disburse- 
ments of  the  vessel,  unless  relieved  by  the  express  terms  of  the 

9  The  China,  7  Wall.  53,  19  V.  S.     IS.  The  Tactician,  [1907]  P.  (Eng.) 
(L.  ed.)  67;  The  Oregon,  158  U.  S.  244,  10  Ann.  Cas.  378  and  note 
186,  15  S.  Gt.  804,  39  U.  S.  (L.  ed.)      14.  Keene  v.  Lizardi,  5  La.  431,  25 
943.  As  to  powers  and  duties  of  pilots,  Am.   Dec.   197,   revised   on  other 
see  infra,  par.  255.  grounds  in  6  La.  315,  26  Am.  Dec. 

10.  The  China,  7  Wall.  53,  19  U.  S.  478. 

(L  ed  ^  67-  Ralli  v.  Troop,  157  U.  S.  15.  Van  Sehaiek  v.  United  States, 

3i^,l5  S  01.157^39  u!^S.  (L.  ed.)  159  Fed.  847,  87  C.  C.  A.  27,  14  Ann. 

742;  The  Oregon,  158  U.  S.  186,  15  S.  Cas  456. 

Ct.  804,  39  U.  S.  (L  ed.)  943.  16.  Van  Schaick  v.  United  States, 

Note:  10  Ann.  Caa.  382,  383.  159  Fed.  847,  87  C.  C.  A.  27,  14  Ann. 

11.  Note:  10  Ann.  Cas.  382.  Cas.  456  and  note. 

12.  RalU  V.  Troop,  157  U.  S.  386,  17.  Smith  v.  Oak^^ 

15  S.  Ct.  657,  39  U.  S.  (L.  ed.)  742.  5  N.  E.  824,  55  Am.  Rep.  487. 
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contract.*'  A  master  who  draws  a  bill  in  his  own  name,  without  any 
statement  of  hia  agency,  ia  personally  liable  thereon  to  third  persons, 
notwithstanding  a  request  to  charge  it  to  the  account  of  the  veaeel'a 
cargo;  but  as  between  himself  and  the  owners  he  may  show  that  it 
was  drawn  in  tJie  character  of  master  or  factor.** 

167.  Personal  Liability  as  Carrier.— It  is  well  settled  that  the  mas- 
ter, as  well  as  the  owner,  of  a  ship  is  personally  liable  as  carrier  for 
the  loss  or  damage  of  goods  shipped  on  board,  on  his  own  express 
contract  for  their  transportation,  even  &ou^  his  principal  is  known.** 
A  master  who  is  part  owner  and  supercargo  is  liable  for  injury  to 
the  cargo,  resulting  from  the  sale  of  the  vessel  before  the  cargo  is 
landed,  and  then  landing  it  before  a  sale  was  effected  or  storage  ob- 
tained, in  order  to  deliver  the  vessel  in  compliance  with  the  contract 
of  sale.*  However,  the  master  is  not  responsible  for  damages  to  the 
cargo  from  improper  stowage  without  his  knowledge  or  direction, 
particularly  where  there  is  reason  to  believe  that  the  damage  arose 
from  causes  inherent  in  the  goods  themselves.'  His  act  in  subjecting 
the  cargo  to  risk  of  being  taken  and  condemned  under  the  local  laws 
of  the  port  of  discharge  is  not  a  ground  for  the  recovery  of  dcunages 
against  him,  in  the  absence  of  proof  that  the  cargo  was  so  taken,  or 
that  any  loss  resulted  therefrom.'  The  liabilities  of  master  and  owner 
for  negligent  1ms  of  the  cargo  are  several,  not  joint,  and  cannot  be 
enforced  in  a  joint  action  of  assumpsit  against  them.* 

168.  Good  Faith  and  Fidelity. — The  trust  confided  in  the  mas- 
ter of  a  vessel  by  the  owners,  and  the  great  authority  with  which  he 
is  invested  by  law,  require  of  him  the  utmost  fidelity  and  attention 
to  his  duties.*  He  must  obey  the  owners*  instructions,*  faithfully  dis- 
charge every  duty  incumbent  on  him,  and  render  a  satisfactory  ac- 
count of  ail  his  transactions;  otherwise  he  is  entitled  to  neither  wages 
nor  disbursements.'  He  must  act  at  all  times  in  good  faith  and  exer- 
cise his  best  discretion  for  the  benefit  of  all  concerned ;  and  whether 
he  has  done  so  must  be  considered  and  determined  in  the  light  of  the 


18.  Henshaw  v.  KoUins,  5  La.  335,  Am.  Dec.  316. 

25  Am.  Dee.  180.  4.  Fatten  v.  Magrath,  Rice  L.  (S. 

19.  Newhall  v.  Dunlap,  14  Me.  180,  C.)  162,  33  Am.  Deo.  98. 

31  Am.  Dec.  45.  6.  The  Styria  v.  Morgan,  186  U.  S. 

20.  Parker  t.  Mclver,  1  Desaus.  (S.  1,  22  S.  Ci  731,  46  U.  S.  (L.  ed.) 
C.)  274, 1  Am.  Dec.  656;  Patton  v.  Ma-  1027;  Donean  t.  Reed,  39  Me.  415,  63 
frrath.  Rice  L.  (S.  C.)  162,  33  Am.  Am.  Dee.  635  and  note. 

Dec.  08.  6.  Patapseo  Ins.  Co.  v.  Conlter,  3 

1.  Gaitber  v.  Myrick,  9  Md.  118,  66  Pet.  232,  7  U.  S.  (L.  ed.)  659;  Dnncan 
Am.  Dec.  316.  t.  Reed,  39  Me.  416,  63  Am.  Dee.  635 

2.  Mepham  v.  Biessel,  9  Wall.  370,  and  note. 

19  U.  S.  (L.  ed.)  677.  7.  Duncan  v.  Reed,  39  Me.  415,  63 

3.  Gaither  t.  Myrick,  9  Md.  118,  66  Am.  Deo.  635  and  note. 
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facts  in  each  particular  case.^  For  any  breach  of  his  duty  or  trost 
he  is  liable  to  the  owners  in  damages.* 

169.  Dntles  In  Emergency  and  Disaster.— When  a  ship  is 

tured,  it  ia  the  master's  duty  to  remain  by  her  until  condem,nation, 
to  interpose  a  claim  in  the  prize  court,  and  endeavor  by  all  means  in 
bis  power  to  make  a  just  and  successful  defense.  In  case  of  disaster 
at  sea,  he  must  stand  by  the  ship  to  the  last  and  save  her  if  prac- 
ticable ;  and  if  not,  dispose  of  tibe  wreck  in  such  manner  that  the  own- 
ers may  realize  the  most  that  can  be  saved  therefrom.  His  duty  does 
not  close  until  the  ship  is  in  a  place  of  safety,  and  the  voyage  ended, 
or  in  case  of  loss,  until  the  proceeds  which  may  be  saved  are  placed  at 
the  disposal  of  the  owners.*"  In  times  of  emergency  it  is  always  his 
duty  to  exercise  in  good  faith  his  best  judgment,  and  to  use  his  best 
exertions  for  the  benefit  of  all  concerned ;  and  he  must  endeavor  to 
hold  the  balance  evenly  between  ship  and  cargo  when  their  interests 
conflict.** 

Barratry 

170.  DefinitioB  and  Parties. — Barratry  is  an  act  committed  by  the 
master  or  mariners  of  a  ship  for  some  unlawful  or  fraudulent  pur- 
pose, contrary  to  their  duty  to  their  owners,  whereby  the  latter  sustain 
an  injury.**  Intentional  fraud  or  breach  of  trust,  or  wilful  violation 
of  law,  is  necessary  to  constitute  barratry.**  It  follows  from  the  very 
terms  of  the  definition  that  it  cannot  be  committed  by  a  master  who 
is  owner  for  the  voyage,  because  he  cannot  commit  a  fraud  against 
himself.**  But  it  may  be  committed  against  a  person  who  is  owner 
for  the  voyage,  although  he  may  not  be  the  general  owner  of  the 
ship.**  And  a  master  who  is  part  owner  may  be  guilty  of  barratry 
against  his  co-owners.*'  Where  the  charterer  hires  the  ^p,  master, 
and  mariners,  and  the  hull  only  belongs  to  the  owner,  barratry  may 

8.  The  Styria  v.  Morgan,  186  U.  S.  13.  Mareardier  v.  Chesapeake  Ins. 
1,  22  S.  Ct.  731,  46  U.  S.  (L.  ed.)  1027.  Co.,  8  Cranch  39,  3  U.  S.  (L.  ed.)  481; 

9.  Duncan  v.  Beed,  39  Me.  415,  63  Phoenix  Ina.  Co.  t.  Moog,  78  Ala.  284, 
Am.  Dec.  635  and  note.  66  Am.  Rep.  31. 

10.  Duncan  t.  Reed,  39  Me.  415,  63  14.  Compania  de  Navigaeioii,  etc.  v. 
Am.  Dec.  635  and  note.  Brauer,  168  XJ.  S.  104,  18  8.  Ct  12, 

11.  Houseman    v.    The    Schooner  42  U.  S.  (L.  ed.)  398. 

North  Carolina,  15  Pet.  40,  10  U.  S.  15.  Mareardier  v.  Chesapeake  Ins. 

(L.  ed.)  653;  McAndrews  v.  Thatcher,  Co.,  8  Cranch  39,  3  U.  S.  (L.  ed.)  481: 

3  Wall.  347,  18  U.  S.  (L.  ed.)  155;  Phoenix  Ins.  Co.  v.  Moog,  78  Ala.  284, 

The  Amelia,  6  Wall.  18,  18  U.  S.  (L.  56  Am.  Rep.  31;  Taggard  v.  Loring,  16 

ed.)  806;  Pike  v.  Balch,  38  Me.  302,  Mass.  336,  8  Am.  Dec.  140. 

61  Am.  Dec.  248.  16.  Mareardier  v.  Chesapeake  Ins. 

12.  The  Julia  Blake,  107  U.  S.  418,  Co.,  8  Cranch  39,  3  U.  B.  (L.  ed.) 
2  S.  Ct.  692,  27  U.  S.  (L.  ed.)  595;  481. 

The  Styria  v.  Morgan,  186  U.  S,  1,  17.  Phcenix  Ina.  Co.  v.  Moog,  78  AIa. 

22  S.  Ct.  731,  46  U.  S.  {L.  ed.)  1027.  284,  56  Am.  Rep.  31. 
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be  committed  although  the  owner  of  the  bull  colludes  with  the 
master.^' 

171.  lUustratioiis  of  Rule. — An  improper  act  causing  damage  to 
the  owners  does  not  constitute  barratry  unless  affected  with  fraud  or 

design.  Mere  negligence  or  ordinary  misconduct  on  the  part  of  mas- 
ler  and  mariners  is  not  sufficient.^*  Barratry  is  committed  by  an 
unlawful  sale  of  the  vessel  and  cargo  by  the  master  without  accounting 
for  the  proceeds,*®  and  by  a  theft  by  the  purser  of  specie  shipped  on 
board.^  On  similar  principles^  fraudulently  running  a  v«isel  on  shore, 
causing  survey,  condemnation,  and  sale,  constitutes  a  barratry  of  the 
master.* 

General  AiUkonty  at  Ageni 

172.  Law  Applicable. — ^Although  it  is  universally  agreed  that  the 
relation  between  the  master  and  owner  of  a  vessel  is  that  of  principal 
and  agent  •  the  decisions  are  in  conflict  as  to  what  law  determines  the 
master's  authority  to  bind  .the  owner  by  contract.  Some  measure  it 
by  the  law  of  the  place  where  the  contract  is  made  regardless  of  the 
owner's  domicil.*  Others  take  the  opposite  view,  holding  that  the 
master  has  no  power-to  bind  the  owners  beyond  the  limits  of  the  au- 
thority given  to  him  by  their  express  instructions,  or  beyond  those 
limits  which  result  from  the  laws  of  the  country  where  the  instruc- 
tions are  given,  so  that  whether  the  master  has  exceeded  his  authority 
is  to  be  determined  by  the  laws  of  the  domicil  of  the  owners  and  not 
by  the  lex  loci.*  The  vessel  owner's  liability  for  the  torts  of  the  mas- 
ter within  the  scope  of  his  authority  is  determined  by  the  law  of  the 
country  where  the  same  are  committed." 

173.  Extent  of  Authority. — The  authority  of  the  master  of  a  vessel 
to  bind  the  owners  in  personam  is  governed  by  the  ordinary  rules  of 
law  as  to  principal  and  agent,  except  in  so  far  as  such  authority  arises 
from  necessity,'  or  is  governed  by  certain  principles  peculiar  to  the 

18.  Parvia  v.  Tunno,  1  Brev.  (8.  C.)  2.  Clark  v.  Washington  Ins.  Co.,  100 
260,  2  Am.  Dec.  664.  Mass.  509,  1  Am.  Rep.  135;  Clark  v 

19.  General  Mut.  Ins.  Co.  v.  Sher-  Wilson,  103  Mass.  219,  4  Am.  Rep. 
wood,  14  How.  351,  14  U.  S.  (L.  ed.)  532. 

452;  Orient  Mut.  Ins.  Co.      Adams,  3.  See  the  paragraphs  immediately 

123  U.  S.  67,  8  S.  Ct.  68,  31  U.  S.  (L.  following. 

ed.)  63;  Grill  v.  General  Iron  Screw  4.  Malpica  v.  McKown,  1  La.  248, 

Colliery  Co.,  L.  R.  1  C.  P.  600,  35  L.  20  Am.  Dec.  279;  Arayo  v.  CorreU,  1 

J.  C.  PI.  321, 12  Jur.  N.  S.  727, 14  W.  La.  528,  20  Am.  Dec.  286;  Keene  t. 

R.  893,  affirmed  L.  R.  3  C.  P.  476,  37  Liaardi,  6  La.  315,  26  Am.  Dec.  478. 

L.  J.  C.  PI.  205,  18  L.  T.  N.  S.  486,  5.  Notes:  20  Am.  Dec.  293  ;  63  Am. 

16  W.  R.  796,  4  Eng.  Rul.  Caa.  680.  Dec.  643. 

20.  Taggard  v.  Loring,  16  Mass.  336,  6.  Arayo  v.  Currel,  1  La.  628,  20 
8  Am.  Dec.  140.  Am.  Dee.  286  and  note;  Keene  v.  Liz- 

1.  Spinetti  v.  Atlas  Steamship  Co.,  ardi,  6  La.  316,  26  Am.  Dec.  478. 

80  N.  Y.  71, 36  Am.  Hep.  679.  7.  May  t.  Hurley,  77  N.  J.  L.  611, 
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maritime  law.*  In  the  absence  of  known  fraud  or  limitation  of  au- 
thority, he  la  the  confidential  agent  of  the  owners  in  the  navigation 
and  management  of  the  ship,  with  general  authority  to  bind  them  by 
his  acts  and  contracts  relative  to  her  usual  employment It  accord- 
ingly follows  that  the  owners  are  answerable  for  his  contracts  and  torta 
on  behalf  of  the  vessel,  and  hahle  for  the  faithful  performance  of 
every  duty  undertaken  by  him,  within  the  actual  or  apparent  scope 
of  his  authority regardless  of  their  secret  instructions  inconsistent 
with  the  auib(nrity  with  which  he  appears  to  be  clothed.'^  And  such 


71  Atl.  913,  134  A.  S.  R.  796,  18  Ann.  491,  16  U.  S.  (L.  ed.)  391;  The  Ply- 

Caa.  874  and  note.  mouth,  3  Wall.  20,  18  U.  S.  (L.  ed.) 

8.  The  China,  7  Wall.  53,  19  U.  S.  125:  The  Merimac,  14  Wall.  199,  20 
{L.  ed.)  67.  U.  S.  (L.  ed.)  873;  The  Delaware,  14 

Note:  27  L.R.A.  182,  183.  Wall.  406,  20  U.  S.  (L.  ed.)  774;  The 

9.  The  Aurora,  1  Wheat.  96,  4  U.  S.  J.  P.  Donaldson,  167  U.  S.  599,  17  S. 
(L.  ed.)  45;  Chamberl&in  v.  Ward,  21  Ct.  951,  42  U.  S.  (L.  ed.)  292;  Jones 
How.  648,  16  U.  S.  (L.  ed.)  211;  The  v.  Pitcher,  3  Stew.  &  P.  (Ala.)  135,  24 
Grapeshot,  9  Wall.  129,  19  U.  S.  (L.  Am.  Dee.  716;  Horan  v.  Strachan,  86 
ed.)  651;  Delaware  Mut.  Safety  Ins.  Ga.  408, 12  S.  E.  678,  22  A.  8.  R.  471; 
Co.  V.  Oosaler,  96  U.  S.  645,  24  U.  S.  Malpica  v.  McKown,  1  La.  248,  20  Am. 
(L.  ed.)  863;  The  Kate,  164  U.  S.  458,  Dec.  279;  Arayo  t.  Carrel,  1  La.  528, 
17  S.  Ct.  135,  41  U.  S.  (L.  ed.)  512;  20  Am.  Dec.  286  and  note;  Keene  v. 
Jones  V.  Sims,  9  Port.  (Ala.)  236,  33  Lizardi,  5  La.  431,  25  Am.  Dec.  197; 
Am.  Dec.  313;  Thompson  v.  Spraigue,  Keene  v.  Lizardi,  6  La.  315,  26  Am. 
69  Ga.  409,  47  Am.  R«p.  760,  reversed  Dec.  478;  Emery  v.  Hersey,  4  Greenl. 
on  another  point  in  118  U.  S.  90,  6  S.  (Me.)  407,  16  Am.  Deo.  268;  Hewett 
Ct.  988,  30  U.  S.  (L.  ed.)  115;  Hewett  v.  Buck,  17  Me.  147,  35  Am.  Dec.  243; 
V.  Buck,  17  Me.  147,  35  Am.  Dec.  243;  Stone  v.  Waitt,  31  Me.  409,  52  Am. 
Duncan  v.  Reed,  39  Me.  415,  63  Am.  Dec.  621;  Knowlton  v.  Sanford,  32  Me. 
Dec.  635  and  note;  Davies  v.  Eastern  148,  52  Am.  Dec.  649;  Davies  v.  East- 
Steamboat  Co.,  94  Me.  379,  47  Atl.  em  Steamboat  Co.,  94  Me.  379,  47  Atl. 
896,  53  L.R.A.  239;  Stirling  v.  Nevassa  896,  53  L.R.A.  239;  Carsiey  v.  White, 
Phosphate  Co.,  35  Md.  128,  6  Am.  Rep.  21  Pick.  (Mass.)  254,  32  Am.  Dec. 
372;  May  v.  Hurley,  77  N.  J.  L.  611,  259;  Reynolds  v.  Toppan,  15  Mass. 
71  Atl.  913,  134  A.  S.  R.  796,  18  Ann.  370,  8  Am.  Dec.  110;  Gager  v.  Bab- 
Cas.  874  and  note;  Ward  v.  Green,  6  cock,  48  N.  Y.  154,  8  Am.  Rep.  532; 
Cow.  (N.  Y.)  173,  16  Am.  Dec.  437;  Gabrielson  v.  Waydell,  135  N.  Y.  1,  31 
Sutler  V.  Murray,  30  N.  Y.  88,  86  Am.  N.  E.  969,  31  A.  S.  R.  793  and  note, 
Dee.  355;  Gager  v.  Babcock,  48  N.  Y.  17  L.R.A.  228;  Purvis  v.  Tunno,  1 
154,  8  Am.  Rep.  532;  Patton  v.  Ma-  Brev.  (S,  C.)  260,  2  Am.  Dec.  664; 
grath,  Rice  L.  (S.  C.)  162,  33  Am.  Patton  V.  Magrath,  Rice  L.  (S.  C.) 
Dec.  98;  Halwerson  v.  Cole,  1  Speers  162,  33  Am.  Dec.  98;  McClure  v.  Rich- 
L.  (S.  C.)  321,  40  Am.  Dec.  603.  ardson,  Rice  L.  fS.  C.)  215,  33  Am. 

Notes:  63  Am.  Dec.  642  ;  27  L.R.A.  Dee.  105;  Sheriffs  v.  Pugh,  22  Wis. 

182  et  seq.;  39  L.R.A.  189.  273,  94  Am.  Dee.  600;  Thompson  v. 

10.  Andrews  v.  Wall.  3  How.  568,  Hemnan,  47  Wis.  602,  3  N.  W.  579, 
11  U.  S.  (L.  ed.)  729;  Hickox  v.  Buck-  32  Am.  Rep.  784. 

ingham,  18  How.  182, 15  U.  S.  (L.  ed.)  Notes:  1  A.  S.  R.  813;  27  L.R.A. 

341;  Thomas  v.  Osborn,  19  How.  22,  182  et  seq.;  54  L.R.A.  134. 

15  V.  S.  (L.  ed.)  534;  Chamberlain  v.  11.  Hickox  v.  Buckingham,  18  How. 

Ward,  21  How.  548, 16  U.  S.  (L.  ed.)  182,  15  U.  S.  (L.  ed.)  341;  Arayo  v. 

211;  Howland  v.  Greenway,  22  How.  Cnnel,  1  La.  628,  20  Am.  Dec.  286. 
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contracts  bind  the  owner  and  are  not  dissolved  by  the  death  or  re- 
moval of  the  master.'*  Strangers  have  the  right  to  hold  the  owners 
for  the  eonaequencea  of  even  a  wilful  act  of  the  captain,  performed 
while  engaged  in  the  prosecution  or  execution  of  ^e  owners'  busi- 
ness," though  there  is  some  conflict  as  to  this.'*  These  rules  are  es- 
tablished as  well  on  the  implied  a^ent  of  the  owners  as  with  a  view 
to  the  convenience  of  the  commercial  world.'* 

174.  Limitations  of  Authority. — ^The  master's  authority  as  agent 
of  the  shipowner,  though  extensive,  is  not  unlimited.'*  He  is  a 
special  agent  for  navigating  the  vessel,  and  can  neither  bind  nor  prej- 
udice his  principal  by  any  act  not  coming  properly  within  the  scope 
and  object  of  his  employment."  His  authority  extends  only  to  objects 
connected  with  the  voyage,  and  to  what  is  usually  done  in  liie  par- 
ticular employment  in  which  he  and  the  vessel  are  engaged;  and  if  he 
transcends  the  prescribed  limits,  his  acts  become,  in  legal  contempla- 
tion, mere  nullities.'^  His  contracts  must  not  be  so  unreasonable  in 
themselves  as  to  raise  the  suspicion  that  the  contracting  party  acted 
fraudulently  or  recklessly  in  making  them.'*  Much  less  does  the 
master's  agency  extend  to  his  independent  torts  committed  wholly 
outside  the  scope  of  his  employment.**  The  master  does  not  bind  the 
owners  when  he  acts  on  his  own  account,  though  he  may  bind  the 
vessel.'  The  fact  of  ownership  is  prima  facie  evidence  that  the  vessel 
is  under  the  owner's  control,  and  that  the  master  is  hia  agent,  and 
the  burden  is  on  the  owner  to  prove  the  contrary.*  And  after  the 
owners  have  ceased  to  have  any  pecuniary  interest  in  the  ship  or  die 
freight,  because  nothing  of  either  can  be  saved  or  protected  by  any 

12.  Andrews  v.  "Wall,  3  How.  668,  era  Steamboat  Co.,  94  Me.  379,  47  Atl. 

11  U.  S.  (L.  ed.)  729.  896,  63  L.R.A.  239;  Stirling  v.  Nevas- 

18.  Bugging  v.  Watson,  15  Ark.  118,  sa  Phosphate  Co.,  35  Md.  128,  6  Am. 

60  Am.  Dec.  560;  Gabridson  v.  Way-  Rep.  372;  American  Steamship  Co.  v. 

deU,  135  N.  Y.  1,  31  N.  E.  969,  31  A.  Landreth,  102  Pa.  St  131, 48  Am.  Rep. 

S.  R.  793,  17  L.R.A.  228.  196. 

Note:  27  L.R.A.  183.  Note:  63  Am.  Dec.  642. 

14.  See  infra,  par.  275,  317.  19.  Stirling  v.  Nevassa  Phosphate 

15.  The  Aurora,  1  Wheat.  96,  4  U.  Co.,  35  Md.  128,  6  Am.  Rep.  372. 

S.  (L.  ed.)  45.  20.  Gabrielson  v.  Waydell,  135  N. 

16.  Steamboat  New  World  v.  King,  T.  1,  31  N.  E.  969,  31  A.  S.  R.  793  and 
16  How.  469,  14  U.  S.  (L.  ed.)  1019.  note,  17  L.R.A.  228. 

17.  General  Interest  Ins.  Co.  v.  1.  Thomas  v.  Osborn,  19  How.  22, 
Ruggles,  12  Wheat.  412,  6  U.  S.  (L.  15  U.  S.  (L.  ed.)  534;  Farmers,  etc.. 
ed.)  674.  Bank  v.  Cbamplain  Transp.  Co.,  23 

18.  Steamboat  New  World  v.  King,  Vt.  186,  56  Am.  Dec.  68. 

16  How.  469,  14  U.  S.  (L.  ed.)  1019;  2.  Oakland  Cotton  Mfg.  Co.  v.  Jen- 

Hickox  V.  Buekiogham,  18  How.  182,  ninga,  46  Cal.  175,  13  Am.  Rep.  209; 

15  U.  S.  (L.  ed.)  341;  The  Aurora,  1  Swift  v.  Tatner,  89  Ga.  660,  16  S.  E. 

Wheat.  96,  4  U.  S.  (L.  ed.)  45;  Grade  842,  32  A.  S.  R.  101;  Farmers,  etc., 

V.  Palmer,  8  Wheat.  605,  5  U.  S.  (L.  Bank  v.  Champlain  Transp.  Ca,  23 

ed.)  696;  Jones  v.  Sims,  9  Port.  (Ala.)  Vt.  188,  56  Am.  Dec  68. 

236,  33  Am.  Dee.  313;  Daviee  t.  East-  Note:  13  Am.  Deo.  90. 
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act  of  the  master,  he  is  no  longer  their  agent  in  the  sense  of  having 

any  authority  whatever  to  bind  them.' 

175.  Who  Are  Liable  as  Principals. — The  master  is  usually  the 
agent  of  the  general  ownera  or  the  owners-  pro  hac  vice  of  the  vessel, 
by  whom  he  ia  appointed  and  directed ;  and  they  are  primarily  respon- 
sible for  his  acts  within  the  scope  of  his  authority,*  but  he  cannot 
bind  them  when  no  agency,  express  or  implied,  exists  between  them."* 
He  binds  the  vessel  by  his  contracts  in  good  faith  and  within  tlio 
scope  of  hia  apparent  authority,  wholly  irrespective  of  his  ownership 
and  whether  he  is  the  agent  of  the  general  or  the  i^ecial  owner.' 
The  general  rule  is  different  as  to  the  cargo,  in  respect  to  which  the 
master  is  the  mere  depositary  and  common  carrier,  whose  whole  rela- 
tion to  the  goods  consists  in  his  obligation  of  due  conveyance,  safe 
custody,  and  right  delivery;  and  he  is  ordinarily  not  the  agent  of  the 
owner  for  any  other  purpose.'  Without  special  authority,  he  cannot 
represent  the  consignees  of  the  cargo  in  an  appeal  from  an  award  of 
salvage  after  delivery  of  the  goods  to  them.*  Much  less  is  the  master 
the  agent  of  the  shipper  on  a  matter  personal  to  himself,  such  as 
determining  when  he  is  entitled  to  freight.*  But  in  selling  goods  as 
supercargo,  he  acts  as  agent  of  the  consignors,  not  of  the  owners  of 
the  vessel-"* 

176.  Agency  by  Necessity. — Emergency  or  disaster  during  the 
voyage  constitutes  the  master  of  a  ship  the  agent  by  necessity  of 
owners,  insurers,  an4  all  others  interested  in  the  vessel  or  her  cargo. 
He  is  then  authorized  to  act  for  all  concerned  as  if  on  special  request, 
and  to  do  everything  necessary  to  save  and  protect  the  property 
intrusted  to  him  which  a  prudent  owner  would  do  for  himself  if  present 
at  the  time  and  place.''  To  that  extent  his  authority  as  agent  of  the 

3.  Stirling  v.  Nevassa  Phosphate  Dec.  45 ;  Stirling  v.  Nevassa  Phosphate 
Co.,  35  Md.  128,  6  Am.  Rep.  372.        Co.,  35  Md.  128,  6  Am.  Rep.  372. 

4.  Delaware  Mut.  Safety  Ins.  Co.  v.      Note:  63  Am.  Dec  640. 

Gossler,  96  U.  S.  645,  24  U.  S.  (L.  8.  Spear  v.  Place,  11  How.  522,  13 

ed.)  863;  Stone  v.  Waitt,  31  Me.  409,  U.  S.  (L.  ed.)  796. 

.'52  Am.  Dec.  621.  9.  Halweison  v.  Cole,  1  Speers  L. 

5.  Thompson   v.   Snow,  4  Greenl.  (S.  C.)  321,  40  Am.  Dec.  603. 

(Me.)  264,  16  Am.  Dee.  263;  McLel-  10.  Stone  v.  Waitt,  31  Me.  409,  52 

Ian  V.  Cox,  36  Me.  95,  58  Am.  Dec.  736  Am.  Dec.  621.   See  infra,  par.  506, 

and  note;  Duff  v.  Bayard,  4  Watts  &  11.  Patapsco  Ins.  Co.  v,  Southgate, 

S.  (Pa.)  240,  39  Am.  Dee.  73.  5  Pet.  620,  8  U.  S.  (L.  ed.)  243;  Mc- 

6.  Hickox  V.  Buckingham,  IS  How.  Andrews  v.  Thatcher,  3  Wall.  347,  18 
182,  15  U.  S.  (L.  ed.)  341  and  note;  U.  S.  (L.  ed.)  155;  Fitz  v.  The  Amelie, 
Thomas  v.  Osbom,  19  How.  22,  15  U.  6  Wall.  18,  18  U.  S.  (L.  ed.)  806;  The 
S.  (L.  ed.)  534.  Julia  Blake,  107  U.  S.  418,  2  S.  Ct. 

7.  Delaware  Mut.  Safety  Ins.  Co.  v.  692,  27  XJ.  8.  (L.  ed.)  599;  Ralli  v. 
Qossler,  96  U.  S.  645,  24  U.  S.  (L.  ed.)  Troop,  157  U.  S.  386,  15  S.  Ct.  657, 
863;  Ralli  v.  Troop,  157  TJ.  S.  386,  15  39  U.  S.  (L.  ed.)  742;  Harrison  t. 
S.  Ct.  657,  39  U.  S.  (L.  ed.)  742;  New-  Fortlage,  161  U.  S.  57,  16  S.  Ct.  488, 
ban  v.  Dunlap,  14  Me.  180,  31  Am.  40  V,  S.  (L.  ed.)  616;  The  Styria  t. 
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owner  is  abridged ;  and  if  the  latter  is  not  responsible  for  the  onuses 
producing  the  necessity,  any  loss  from  the  acts  of  the  master  falls 
on  the  respective  owners  of  ship  and  cargo  in  proportion  to  their 
respective  interests."  When  the  cargo  alone  is  in  jeopardy,  he  may 
act  for  it  independently  of  his  agency  for  the  ship.*'  On  the  other 
hand,  when  the  master  of  a  chartered  vessel  is  abandoned  by  char- 
terer, he  is  of  necessity  cast  on  himself  to  do  the  best  he  can  for  all 
concerned ;  and  whether  that  be  to  return  empty,  or  to  take  in  such 
freight  as  may  offer,  he  ia  still  acting  under  his  original  relations  wi^ 
his  owner.**  In  all  these  cases,  he  acts  for  the  other  interests  only 
because  there  is  a  necessity  for  some  one  to  do  so,  and  like  every  agent 
whose  authority  arises  by  implication  of  law,  he  can  only  do  what 
the  owner,  if  present,  ought  to  do.  Necessity  develops  his  authority 
and  limits  his  powers,*'  It  usually  disappears  if  tiie  owner  or  repre- 
sentative of  vessel  or  cargo  is  present  or  within  easy  access,  for  in 
such  case  the  necessity  has  ceased  to  exist.** 

177.  Employnient  and  Treatment  of  Crev.— It  is  well  settled  that 
the  master's  authority  as  t^ent  for  the  owners  of  the  ship  ordinarily 
includes,  the  employment  and  discharge  of  the  crew  and  subordinate 
officers,*^  in  either  the  home  port  or  a  foreign  porL'*  This  power  is 
ordinarily  limited  to  engaging  them  for  a  single  voyage,  but  may 
be^  coext^ive  with  the  duration  of  the  master's  right  to  command 
the  vessel.**  The  master  also  represents  the  owners  in  caring  for 
the  seamen.'*' 

Morgan,  186  U.   S.   1,   46  U.   S.  Stirling  v.  Nevassa  Phosphate  Co.,  35 
(L.    ed.)     1027;    Coi    v.    Foscue,  Md.  128,  6  Am.  Rep.  372. 
37    Ala.    505,    79    Am.    Dec.    69;      14.  Grade  v.  Palmer,  8  Wheat.  605, 
Newhall  v.  Dunlap,  14  Me.  180,  31  6  U.S.  (L.ed.)  696;Hi)ioz  v.  Bucking- 
Am.  Dec  45;  Stone  v.  Waitt,  31  Me.  ham,  18  How.  182, 15  U.  S.  (L.  ed.)  341. 
409,  52  Am.  Dee.  621;  MeGilvery  v.      15.  The  Julia  Blake,  107  U.  S.  418, 
Staekpole,  38  Me.  283,  61  Am.  Dec  2  S.  Ct.  692,  27  U.  S.  (L.  ed.)  599. 
245;  Pike  v.  Balch,  38  Me.  302,  61  Am.      16.  May  v.  Hurley,  77  N.  J.  L.  611, 
Dec  248;  Stirling  v.  Nevassa  Phos-  71  Atl.  913,  134  A.  S.  B.  796,  18  Ann. 
phate  Co.,  35  Md.  128,  6  Am.  Rep.  Caa.  874  and  note;  Gager  v.  Babcock, 
372;  Wamsntta  Mills  v.  Old  Colony  48  N.  Y.  154,  8  Am.  Rep.  532. 
Steamboat  Co.,  137  Mass.  471,  50  Am.     17.  Butler  v.  Boston,  etc.,  Steamship 
Rep.  325;  May  v.  Hurley,  77  N.  J.  L.  Co.,  130  U.  S.  527,  9  S.  Ct.  612,  32  V. 
611,  71  Atl.  913,  134  A.  S.  B.  796,  18  S.  (L.  ed.)  1017;  Hight  v.  Rohhins, 
Ann.  Cas.  874  and  note;  Gager  v.  Bab-  28  Mo.  1G8,  75  Am.  Dec.  118;  Gager  v. 
rock,  48  N.  Y.  154,  8  Am.  Rep.  532;  Babcock,  48  N.  Y,  154,  8  Am.  Rep. 
Myers  T.  Baymore,  10  Pa.  St  114^  49  532. 
Am.  Dec  586.  Note :  63  Am.  Dec.  642. 

Note:  63  Am.  Dec  640.  18.  Hight  t.  Robbins,  28  Mo.  168, 

And  see  infra,  par.  182  et  seq.,  307,  75  Am.  Dec  118. 
54L  19.  Hight  v.  Robbins,  28  Mo.  168, 

12.  Stirling  v.  Nevassa  Phosphate  75  Am.  Dec  118. 

Co.,  35  Md.  128,  6  Am.  Rep.  372.  20.  Gabrielson  v.  "Waydell,  135  N.  Y. 

13.  The  Julia  Blake,  107  U.  S.  418,  1,  31  N.  E.  969,  31  A.  S.  R.  793  and 
2  S.  Ct.  692,  27  U.  S.  (L.  ed.)  599;  note,  17  L.B.A.  228;  Thompson  v.  Her- 
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178.  Carriage  of  Goods. — The  master  of  a  ship  is  the  agent  of  the 

owner  for  the  voyage  to  receive,  stow,  transport  and  deliver  cargo,* 
with  full  authority  to  bind  him  by  accepting  such  articles  as  the  vessel 
customarily  carries,*  and  by  issuing  bills  of  lading  and  making  con- 
tracts of  affreightment  in  respect  thereof,  regardless  of  his  private 
instructions  not  known  to  the  shippers,*  even  when  the  vessel  is  at  the 
port  of  the  owners'  residence ;  *  and  it  is  immaterial  that  the  vessel 
was  employed  in  iransjjorting  the  goods  of  tJie  owner,  except  occa- 
sionally, which,  in  order  to  form  a  complete  cargo,  he  received  and 
carried  the  goods  of  others  on  personal  application  being  made  to 
him It  follows  accordingly  that  the  owners  are  liable  for  the 
master's  breaches  of  the  contract  of  carriage  of  goods  or  passengers 
within  the  scope  of  his  authority,*  and  for  the  loss  of  or  damage  to  the 
goods  bj'  his  negligence  or  wrongful  acts.'  All  con^ots  for  carrying 
made  by  the  master  of  a  vessel  are  prima  facie  on  behalf  of  the  owner.* 

179,  Limitations  on  Authority  to  Hake  Contracts  of  Carnage. — 
The  master  cannot  bind  the  vessel  or  owner  by  contracts  relating  to 
the  carriage  of  p!Oods  that  exceed  his  actual  or  apparent  authority. 
His  power  to  sign  bills  of  lading  is  limited  to  those  issued  for  cargo 
actually  received  on  board,  and  the  ship  and  owners  are  not  liable  on 
fraudulent  bills  given  by  him  for  goods  never  received,  even  to  bona 
fide  purchasers  or  pledgeee  for  value,*  If  his  employment  is  limited 

mann,  47  Wis.  602,  3  N.  W.  679,  32  Notes:  39  Am.  Dec.  532  ;  42  Am. 

Am.  Rep.  784.  Dec.  497. 

Note:  54  L.R.A.  134.  See  infra,  par.  543. 

See  infra,  par.  225,  229.  4.  Ward  v.  Green,  6  Cow.  (N.  T.) 

1.  Gracie  v.  Palmer,  8  Wheat.  605,  173,  16  Am.  Dec.  437. 

5  U.  S.  {L.  ed.)  696;  Stone  v.  Waitt,  5.  McClure  v.  Richardson,  Rice  L. 

31  Me.  409,  52  Am.  Dec.  621.  (S.  C.)  215,  33  Am.  Dec.  105. 

2.  Note:  42  Am.  Dec.  497.  Note:  39  Am.  Dee.  532. 

3.  Hiekox  v.  Buckingham,  18  How.  e.  Keene  v.  Lizardi,  6  La.  315,  26 
182,  15  U.  S.  (L.  ed.)  341  and  note;  Am.  Dec.  478:  Ward  v.  Green,  6  Cow. 
Thomas  V.  Osbom,  19  How  23,  15  V.  (n.  Y.)  173,  16  Am.  Dec.  437:  Farm- 

S;  ,^hn^i  TT^  o'  el        era,  etc..  Bank  v.  Champlain  Transp. 

21  U.  S.  (L.  ed.)  783;  Steele  Co^  23  Vt.  186,  56  Am.  Dec.  68.  ^ 
V  McTyer,  31  Ala.  667  70  Am.  Dec.     jj^^^,  39  533. 
616,  overraled  on  fnottier  point  by     7  ^elly  y.  Benedict,  5  Rob.  (La.) 

tT-  ^7fii^'n't'«^  ri?;i  Mfl  138'  ^         ^ec.  530  and  note 
Am.  Dee.  761;  Oakland  Goto  Mfg.      ^       ^  ^.R-A.  183. 

VoTr^;.  R  rn'  f  St.imW  8.  Oakland  Cotton  Mfg.  Co.  v.  Jen- 
Hep.  209;  Chicago  K.  Co.  v.  bteamboat  „.  „  ^        1--        .°_  „ 

W.  G.  Woodsides,  10  la.  465,  77  Am.  S"'^'  «  Cal.  17^13  Am.  Rep.  209; 
Dec.  125;  Kelly 'v.  Benedict;  5  Rob.  L'S^*  J"  J^^^^^,.^**  5^' 
(La.)  138.  39  Am.  Dee.  530  and  note;  842,  d2  A.  8.  R.  101;  Fanners,  ete^ 
Ward  y.  Green,  6  Cow.  (N.  T.)  173, 16  J-  S'T^^  ^T^'  ^ 

Am.  Dee.  437  and  note;  McClure  v.        1bo»  06  Am.  Dec.  68. 
Richardson,  Rice  L.  (S.  C.)  215.  33     Note:  13  Am.  Dec.  90, 
\m  Dec.  105;  Farmers'  etc..  Bank  v.      9.  Hickox  v.  Buckingliam,  18  How. 
Champlain  Transp.  Co.,  23  Vt.  186,  56  182,  15  U.  S.  (L.  ed.)  341;  The  Dala- 
Am.  Deo.  68  and  note.  ware,  14  Wall.  602,  21  U.  S.  (L.  ed.) 
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to  carrying  cargoes  purchased  by  himself,  the  vessel  owner  will  not  be 
liable  for  the  loss  of  goods  of  others  taken  by  him,  without  authority,' 
on  earriflge  for  liire.'"  On  similar  principles  where  the  ship  is  loaded 
entirely  by  the  owner,  the  master  has  no  authority  to  receive  goods  on 
freight.*'  And  the  owner  is  not  bound  by  the  master's  carriage  con- 
tracts when  he  is  himself  on  board  and  exclusively  attending  to  the 
shipment  of  the  cargo.*'  The  master  of  a  chartered  vessel  cannot 
release  the  charterer  from  his  contract  with  the  owner,  nor  waive  the 
lien  for  freight  reserved  by  the  charter  upon  the  goods  of  the 
charterer  or  of  a  third  person  with  notice  of  the  charter." 

180.  Salvage  Contracts  and  Services. — ^When  a  vessel  is  imperiled 
or  sunk,  the  master  has  the  authority,  in  the  absence  of  the  owners, 
to  employ  the  services  of  salvors,**  but  not  ordinarily  to  submit  the 
question  of  salvage  to  arbitrators.'  The  master  of  a  vessel  is  acting 
within  the  scope  of  his  employment  in  performing  salvage  services  so 
as  to  render  the  owner  liable  for  his  negligence  in  pei^orming  such 
services,  whereby  another  vessel  is  sunk.* 

181.  Miscellaneous  Powers. — Notice  to  the  master  as  to  the  exists 
ence  of  a  lien  against  the  vessel  by  service  of  process  on  her  is  notice 
to  the  owners.'  They  are  likewise  bound  by  his  declarations  within 
the  scope  of  his  employment  and  during  its  continuance.*  In  case  of 
emergency,  the  master  is  authorized  to  intervene  for  the  defense  of  the 
vessel  in  legal  proceedings  against  her,*  but  he  has  no  such  authority 
when  the  circumstances  are  such  that  he  can  refer  the  matter  to  the 
owners.*  He  cannot  purchase  or  sell  cargo  on  the  vessel  owners' 
account,'  unless  they  have  permitted  him  to  do  so,  or  ratified  such  acta^ 
with  knowledge,  and  thereby  held  him  out  by  such  course  of  dealing 
as  having  that  authority.^   The  master  of  a  chartered  ship  has  no 

783;  PoUard  v.  Vinton,  105  U.  S.  7,  28  2.  Note:  27  L.R.A.  182. 

U.  S.  (L.  ed.)  998;  Fellows  v.  Steamer  3.  Case  v.  Woolley,  6  Dana  (Ky.) 

R.  W.  Powell,  16  La.  Ann.  316,  79  Am.  17,  32  Am.  Dec.  54. 

Dec.  581  and  note.  See  infra,  par.  544.  4.  Qerke  v.  California  Steam  Nav. 

10.  Reynolds  v.  Toppan,  15  Mass.  Co.,  9  Cal.  251,  70  Am.  Dee.  660; 
370,  8  Am.  Dec.  110.  American  Steamship  Co.  v.  Landretfa, 

11.  Ward  V.  Green,  6  Cow.  (N.  T.)  102  Pa.  St.  131,  48  Am.  Rep.  196. 
173, 16  Am.  Dec.  437;  McCInre  v.  Rich-  5.  Duncan  v.  Reed,  39  Me.  415,  63 
ardson,  Rice  L.  (S.  C.)  215,  33  Am.  Am.  Dec.  635  and  note. 

Dec.  105.  6.  Swift  v.  Tatner,  89  Ga.  660, 15  S. 

12.  Ward  v.  Green,  6  Cow.  (N.  T.)  E.  842,  32  A.  S.  R.  101;  Mitchell  v. 
173, 16  Am.  Dec.  437  and  note.  Chambers,  43  Mich.  150,  5  N.  W.  57, 

13.  Graeie  v.  Palmer,  8  Wheat.  605,  38  Am.  Rep.  167;  Gager  v.  Babcoek, 
5  U.  S.  (L.  ed.)  696.  48  N.  Y.  154,  8  Am.  Rep.  532. 

14.  Creevy  v.  Cummings,  3  La.  Ann.  7.  Newhall  v.  Dunlap,  14  Me.  180, 
163,  48  Am.  Dec.  444.  31  Am.  Dec.  45;  Hewett  v.  Buck,  17 

1.  Houseman     v.     The    Schooner  Me.  147,  35  Am.  Dec.  243. 

North  Carolina,  15  Pet.  40,  10  XJ.  S.  Note:  63  Am.  Dec.  642. 

(L.  ed.)  653;  Robinson  v.  Gcoi^  Ins.  8.  Emery  v.  Hersev,  4  Greenl,  (Me.^ 

Co.,  17  Me.  131,  35  Am.  Dec  239.  407, 16  Am  Dee.  268  j  Newhall  v.  Dun- 
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power  to  modify  ike  charter  entered  into  with  his  owner ;  since  all  the 
power  delegated  to  him,  while  the  charter  party  continues  to  operate, 
is  to  perform  the  undertakings  of  his  employer  in  the  fulfilment  of 
the  contract.*  His  agency  extends  to  acts  customary  to  the  particular 
employment  or  locality,  such  as  giving  free  passage  to  a  "steamboat 
man,"  in  accordance  with  local  usage. By  general  and  notorious 
custom  of  the  locality,  the  master  may  be  empowered  to  insure  his 
vessel  and  execute  premium  notes  which  will  bind  the  owneis.^^  So 
again,  the  owners  are  liable  for  ihe  master's  nonobservance  of  an 
established  custom,  by  which  a  vessel  descending  a  river  is  required  to 
give  way  to  one  ascending.**  The  receipt  of  a  telegram  for  delivery 
to  a  passenger  is  outside  the  scope  of  the  captain's  office  and  agency, 
and  the  owners  are  not  liable  for  his  failure  to  deliver  the  telegram 
unless  they  have  held  him  out  as  having  that  autboiily,  which  is  a 
question  of  fact  for  the  jury.** 


182.  In  General. — The  master  of  a  vessel  in  a  foreign  port  usually 
has  the  authority  to  contract  for  repairs  and  necessary  supplies,"  or 
borrow  money  in  case  of  necessity,**  limited,  however,  to  an  amount 
not  exceeding  the  value  of  the  vessel.*'  The  maritime  law  accords  this 

lap,  14  Me.  180,  31  Am.  Dee.  46;  4  La.  Ann.  563,  60  Am.  Dec.  579; 

Hewett  V.  Buck,  17  Bte.  147,  36  Am.  Calef  v.  Steamer  Bonaparte,  1  Bob. 

Dec.  243.  (La.)  463,  38  Am.  Dec.  190;  Thomp- 

9.  Qracie  v.  Pahner,  8  Wheat.  605,  son  v.  Snow,  4  Greenl.  (Me.)  264,  16 
5  U.  S.  (L.  ed.)  696;  Hickoz  t.  Buck-  Am.  Dec.  263;  MeLellan  r.  Cox.  36 
ingham,  18  How.  182j  15  U.  S.  (L.  ed.)  Me.  95,  58  Am.  Dec.  736  and  note  ; 
341.  Stirling  v.  Nevassa  Phosphate  Co.,  35 

10.  The  Steamboat  New  World  v.  Md.  182,  6  Am.  Rep.  372;  May  v.  Hur- 
King,  16  How.  469,  14  U.  S.  (L.  ed.)  ley,  77  N.  J.  L.  6U,  71  Atl.  913,  134 


11.  Adams  v.  Pittsburg  Ins.  Co.,  95  note;  Gager  v.  Babcoek,  48  N.  Y.  154, 
a.  St.  348,  40  Am.  Rep.  662.  8  Am.  Rep.  532;  Duff  v.  Bayard,  4 

12.  Jones  v.  Pitcher,  3  Stew.  &  P.  Watts  &  S.  (Pa.)  240,  39  Am.  Dee.  73. 


13.  Daviee  v.  Eastern  Steamboat  15.  The  Giapeahot,  9  Wall.  129,  19 
Co.,  94  Me.  379,  47  Atl.  896,  53  L.EA.  U.  S.  (L.  ed.)  651;  The  Lulu,  10  Wall. 
239.  192,  19  U.  S.  (L.  ed.)  906;  Steams  v. 

14.  The  Aurora,  1  Wheat.  96,  4  U,  Doe,  12  Gray  (Mass.)  482,  74  Am. 
S.  (L.  ed.)  45;  Thomas  t.  Osbom,  19  Dec.  608  and  note;  Wainwright  v. 
How.  22,  15  U.  S.  (L.  ed.)  534;  The  Crawford,  4  Dall.  (Pa.)  226,  1  U.  S. 
Grapeshot,  9  WaU.  129,  19  U.  S.  (L.  (L.  ed.)  810. 

ed.)  661;  The  Luln,  10  WaU.  192,  19  Notes:  86  Am.  Dee.  361;  18  Ann. 

U.  S.  (L.  ed.)  906;  Merchants  Mut.  Cas.  875. 

Ins.  Co.  V.  Baring,  20  Wall.  159,  22  U.  16.  Stirling  v.  Nevassa  Phosphate 

S.  (L.  ed.)  250;  Delaware  Mut.  Safety  Co.,  35  Md.  128,  6  Am.  Rep.  372. 

Ins.  Co.  V.  Gossler,  96  U.  S.  645,  24  Notes:  63  Am.  Dec.  643;  18  Ann. 

U.  S.  (L.  ed.)  863;  Rathbom  t.  Neat,  Cas.  877. 


Supplies,  Repairs  and  Advmees 


1019. 


A.  S.  R.  796,  18  Ann.  Caa.  874  and 


(Ala.)  135,  24  Am.  Dec.  716. 
Note:  39  Am.  Dec.  632. 


Notes:  63  Am.  Dec.  643;  28  L.R.A. 
651;  4  L.R.A.(N.S.)  70. 
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p<mer  fo  masters  of  vessels  to  meet  emergencies  arising  when  the 
owners  or  their  managing  agents  cannot  act,  and  therefore  it  is  not 
ordinarily  implied  in  any  case  when  the  vessel  is  at  the  home  port,*^ 
unless  none  of  the  owners  resides  at  such  port  or  is  within  easy  acceps 
of  it.'*  Neither  is  it  implied  when  the  vessel  is  in  a  foreign  port  at 
which  the  owners  have  appointed  a  general  agent,'*  or  usually 
where  the  master  is  able  to  communicate  with  the  owners  without 
injurious  delay." 

183.  Meaning  of  Necessaries. — In  order  to  permit  the  master  to 
pledge  the  owner's  credit,  an  absolute  necessity  need  not  exist,  but 
the  circumstances  must  be  such  that  a,rea.«onably  prudent  owner,  if 
present,  would  have  authorized  the  expenditures,'  and  it  is  usually 
sufficient  if  they  are  reasonably  tit  and  proper,  having  regard  to  the 
exigencies  and  requirements  of  the  ship,  for  the  port  where  she  is  lying 
and  the  voyage  on  which  she  ia  bound.*  The  principle  includes  not 
only  repairs  and  supplies  needed  for  the  voyage,  but  expenses  of 
towage  into  port,  pilotage,  custom  house  dues,  consular  fees,  and 
charges  for  medical  attendance  on  the  sailors.*  The  master  may  even 
borrow  money  to  pay  a  debt  already  incurred  which  constitutes  a  lien 
on  vessel  or  cargo  capable  of  immediate  enforcement  in  a  foreign  port,* 
but  not  for  the  medical  treatment  of  a  stowaway  whom  the  master  has 
compelled  to  sign  articles^  nor  even,  it  has  been  held,  of  a  sailor  left 
behind  to  be  cured  of  an  injury  received  at  the  port  of  departure, 
though  this  latter  holding  seems  inconsistent  with  the  principle  that 
the  vessel  is  liable  for  the  cure  of  the  seaman  in  such  circumstances.* 

184.  Necessity  for  Credit.— In  order  to  authorize  the  master  to 
bind  the  vessel  owners  it  must  be  apparently  necessary  for  him  to 
have  credit,  which  condition  does  not  exist  if  the  master  has  in  hand 
funds  belonging  either  to  himself  or  to  the  owners.*  The  lender  is 
bound  to  make  due  inquiry  whether  the  repairs  or  supplies  are  neces- 
sary, and  whether  the  captain  has  effects  in  his  hands  sufficient  to 
defray  the  e^>ense  witiiout  resorting  to  a  loan ;  but  he  is  not  bound 

17.  May  v.  HupIot,  77  N,  J.  h.  611,  2.  The  Grapeshot,  9  Wall.  129,  19 
71  AU.  913, 134  A.  S.  B.  796  and  note,  U.  S.  (L.  ed.)  651;  Stirling  v.  Nevaasa 
18  Ann.  Cas.  874  and  note.  Phosphate  Co.,  36  Md.  128,  6  Am.  Rep. 

Note:  63  Am.  Dec.  643.  372. 

18.  Note:  18  Ann.  Cas.  878,  879.  Note:  63  Am.  Dec  643. 

19.  May  v.  Hurley,  77  N.  J.  L.  611,  3.  The  Steamer  Emily  Souder,  17 
71  Atl.  913, 134  A.  S.  B.  796,  18  Ann.  WaU.  666,  21  U.  S.  (L.  ed.)  683. 
Caa.  874  and  note.  4.  Steams  v.  Doe,  12  Gray  (Mass.) 

Note:  18  Ann.  Gas.  878.  482,  74  Am.  Dee.  608  and  note. 

80.  Note:  63  Am.  Dee.  648.  6.  Notes:  28  L.B.A.  661;  4  I1.R.A. 

1.  The  Grapeshot,  9  WaU.  129,  19  (N.S.)  70. 
U.  S.  (L.  ed.)  651;  Steams  t.  Doe,  12     6.  The  Grapeshot,  9  WaU.  129.  19 
Gray  (Mass.)  482,  74  Am.  Deo.  608  U.  S.  (L.  ed.)  651;  The  Lulu,  10  Wall, 
and  note.  192, 19  17.  8.  (L.  ed.)  906;  Thomas  t. 

Note:  18  Ann.  Cas.  877.  Osbom,  19  How.  22, 15  U.  S.  (L.  ed.) 
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to  know,  nor  to  inquire,  what  is  the  state  of  the  accounts  between  the 
owner  and  the  captain.' 

185.  Proof  of  Necessity. — ^Most  state  courts  hold  that  in  an  action 
against  the  owner  of  a  vessel  for  supplies  or  advances  furnished  to 
the  master  thereof,  the  burden  of  proof  of  necessity  is  on  the  seller, 
but  that  if  the  nature  and  quantity  of  supplies  furnished  to  the  master 
are  such  as  to  indicate  that  they  were  requisite  in  kind  and  quantity, 
the  burden  is  on  the  owner  to  show  the  contrary.*  In  the  federal 
courts,  where  the  claim  of  the  materialman  is  against  the  owner 
personally,  it  will  always  be  presumed  that  supplies  and  repairs, 
ordered  by  the  master,  were  reasonably  fit  and  proper  *  The  questions 
whether  the  money  or  supplies  were  necessary  under  the  circumstances 
in  which  the  vessel  was  situated  at  the  time,  and  whether  the  master's 
position  was  such  as  to  constitute  him  the  authorized  agent  of  the 
owner  to  pledge  his  credit,  are  questions  of  fact.*^ 


186.  Of  Vessel. — ^By  the  law  of  England  the  master  of  a  ship  has 

not  power  to  create  a  lien  on  the  vessel  as  security  for  the  payment 
for  repairs  and  supplies  obtained  in  a  foreign  port,  save  by  a  bottomry 
bond,*'  but  in  the  United  States  the  oppoate  rule  prevails.**  It  is 
not  material  whether  the  hypothecation  is  made  directly  to  the  fur- 
nishers of  repairs  and  supplies,  or  to  one  who  lends  money  on  the 
credit  of  the  vessel,  in  a  case  of  necessity,  to  pay  such  furnishers." 
Hypothecation  is  only  authorized  when  based  on  necessity,  and  the 
required  necessity  is  twofold  in  its  character:  it  must  be  a  necessity  of 

534;  The  Kate,  164  U.  S.  458,  17  S.  Osborn,  19  How.  22,  15  U.  S.  (L.  ed.) 

Ct.  135,  41  U.  S.  (L.  ed.)  512;  Stearns  534,  Dupont  v.  Vance,  19  How.  162, 

V.  Doe,  12  Gray  (Mass.)  482,  74  Am.  15  U.  S.  (L.  ed.)  584;  The  Grapeshot, 

Dec.  608  and  note;  Wainwright  v.  9  WaU.  129,  19  U.  S.  (L.  ed.)  651; 

Crawford,  4  Dall.  (Pa.)  226,  1  U.  S.  The  Lulu,  10  WaU.  192,  19  U.  S.  (L. 

(L.  ed.)  810.  ed.)  906;  Delaware  Mut.  Safety  Ins. 

Note:  18  Ann.  Cas.  877.  Co.  v.  Gossler,  96  U.  S.  645,  24  U.  S. 

7.  Wainwright  v.  Crawford,  4  Dall.  (L.  ed.)  863;  The  Kate,  164  U.  S.  458, 
(Pa.)  226,  1  U.  S.  (L.  ed.)  810.  17  S.  Ct.  135,  41  U.  S.  (L.  ed.)  512; 

Note:  63  Am.  Dee.  643.  Case  v.  WooUey,  6  Dana  (Ky.)  17,  32 

8.  Note:  18  Ann.  Cas.  879,  880.  Am.  Dec.  54;  Harned  v.  Churchman,  4 

9.  The  Grapeshot,  9  Wall.  129,  19  La.  Ann.  310,  50  Am.  Dec.  573;  Rath- 
U.  S.  (L.  ed.)  651.  bone  v.  Neal,  4  La.  Ann.  563,  50  Am. 

Note:  18  Ann.  Caa.  880.  Dec.  579;  Stirling. v.  Nevassa  Phos- 

10.  Steams  v.  Doe,  12  Gray  (Mass.)  phate  Co.,  35  Md.  128,  6  Am.  Rep. 
482,  74  Am.  Dec.  608.  372;  Cuspisino  v.  Perez.  2  Dall.  (Pa.) 

Note:  18  Ann.  Cas.  875.  194,  1  U.  S.  (L.  ed.)  345. 

11.  Thomas  v.  Osborn,  19  How.  22,     Note :  63  Am.  Dec.  641. 

15  U.  S.  (L.  ed.)  534.  13.  Thomas  v.  Osborn,  19  How.  22, 

12.  The  St.  Jago  de  Cuba,  9  Wheat.  15  U.  S.  (L.  ed.)  534;  The  Grapeshot, 
409,  6  U.  S.  (L.  ed.)  122;  Thomas  v.  9  Wall.  129, 19  U.  S.  (L.  ed.)  661. 
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obtaining  repairs  and  supplies  in  order  to  prosecute  the  voyage,  and 
also  of  resorting  to  such  a  loan  from  inability  to  procure  the  required 
funds  in  any  oUier  way.** 

187.  Of  Cargo. — ^Inasmuch  as  the  master  is  the  agent  of  the  owner 
of  the  vessel,  not  of  the  cargo,^*  it  was  supposed  at  one  time  that  he 
had  no  power  to  hypothecate  the  cargo,  but  the  rule  is  now  well 
settled  the  other  way,**  and  in  a  proper  case,  he  may  even  hypothecate 
the  cargo  for  the  benefit  of  the  ship.*'  The  master  may  hypothecate 
the  cargo  only  in  case  of  urgent  necessity.*'  The  master  should,  if 
practicable,  notify  the  owners  of  ship  and  cargo  before  hypothecating 
either.** 

SaU  of  Vetael 

188.  In  General. — The  master  ordinarily  has  no  authority  to  sell 
his  ship,***  and  the  earlier  maritime  law  denied  him  this  power  under 
any  circumstances.*  At  the  present  time,  however,  the  authorities 
are  uniform  that  in  cases  of  emergency  he  has  the  power  to  sell  the 
ship  for  the  interests  of  all  concerned.*  He  must  have  this  implied 

14.  The  Aurora,  1  Wheat.  102,  4  U.  note;  Butler  t.  Murray,  30  N.  T.  88, 
S.  (L.  ed.)  45;  Thomas  t.  Osbom,  19  86  Am.  Dec.  355. 

How.  22,  15  U.  S.  (L.  ed.)  534;  Dela-  Notes:  63  Am.  Dec  638  ;  83  Am. 

ware  Mut  Safety  Ins.  Co.  v.  Gossler,  Dec.  683. 

96  U.  S.  645,  24  U.  S.  (L.  ed.)  863;  1.  Post  v.  Jones,  19  How.  150,  16 

Harned  v.  Churchman,  4  La.  Ann.  310,  u.  S.  (L.  ed.)  618  and  note;  The 

50  Am.  Dee.  573;  Btirling  v.  Nevassa  Amelie,  6  WaU.  18,  18  TJ.  S.  (L.  ed.) 

Phospbat©  Co.,  35  Md.  128,  6  Am.  Rep.  §06;  Prmce  v.  Ocean  Ins.  Co.,  40  Mb. 

372;  CuspiBino  v.  Perez,  2  Dall.  (Pa.)  431,  63  Am.  Dec.  676. 

'^i  ^  Note:  63  Am.  Dec.  638. 

Note :  63  Am.  Dee.  6^.  g.  Pntapsco  Ins.  Co.  v.  Southgate, 

15.  See  rapra,  par.  175  5  p^^         g  u.  s.  (L.  ed.)  243;  New 

2"^?"*J\\?r'n?  England  Ins.  Co.  v.  The  Sarah  Ann, 

15  U.  S.  (L.  ed.)  584;  Delaware  Mut.  Tq*pot  hr?  in  tt  <a   n  oiq. 

Safety  Im.  Co.  v.  G^ler,  96  U.  S.  i?- I  '  r   ?'  I'ai.    ^V  ' 

645,  24  U.  S.  (L.  ed.)  863;  The  Julia  f J" ..^^^t^^^^r'  ^i?' 

rsNL'^f595^Case  '  W^C  ^  ^ 19  Hot'"  150.' 1^5  v'^ 
fl'^Dtl^^)  17!'32";m'Ter''^;  and  note;  Dupont  v 

Rathbone  T.^Neal,  4  La.  Ann.  563,  50  ^""^v  ^f'^^^\f-lhf^ 

Am.  Dec.  679;  Stirling  v.  NeT;Bsa  ??*'J^\i'"'l;f' ^^.^"i,?^/ ^• 

Phosphate  Co.,  35  Md.  128,  6  Am.  i^-  «^-)  Julia  Blake,  107  U. 

Bep.^  iw     u.  x«,      ^  g  ^^g^  2  s.  Ct.  692,  27  U.  S.  (L.  ed.) 

Note:  63  Am.  Dec.  641.  ^^^J  Caldwell  v.  Western  Marine,  etc., 

17.  Stirling  v.  Nevassa  Phosphate  I^s.  Co.,  19  La.  42,  36  Am,  Dee.  667; 
Co.,  35  Md.  128,  6  Am.  Rep.  372.  Robertson  v.  Western  Marine,  etc.,  Ins. 

18.  The  Julia  Blake,  107  U.  S.  418,  Co.,  19  La.  227,  36  Am.  Dec.  673 ; 
2  S.  Ct  692,  27  U.  S.  (L.  ed.)  595.  Robinson  v.  Georges  Ins.  Co.,  17  Me. 

10.  O'Brien  t.  MiUer,  168  U.  S.  287,  131,  35  Am.  Dec.  239;  Pike  v.  Balch, 
IS  S.  Ct  140,  42  U.  S.  (L.  ed.)  469.     38  Me.  302,  61  Am.  Dec.  248;  Duncan 

20.  Prince  v.  Oeean  Ins.  Co.,  40  Me.  v.  Reed,  39  Me.  415,  63  Am.  Dec.  635 
481, 63  Am.  Dee.  676;  Gates  v.  Thomp-  and  note;  Prince  t.  Ocean  Ins.  Co.,  40 
son,  67  Me.  442,  99  Am.  Dec.  782  and  Me.  481,  63  Am.  Dee.  676;  Gates  t. 
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authority  from  the  very  nature  of  the  case,'  regardless  of  whether 
the  vessel  is  in  a  foreign  port  or  the  home  port,  if  the  necessity  be 
extreme ;  *  and  it  is  not  material  that  the  master  is  a  part  owner.*  But 
the  power  of  sale  must  be  exercised  with  great  caution,  and  only  in 
extreme  cases,*  and  its  exercise  is  subject  to  close  scrutiny,'  and  with 
the  most  perfect  good  faith  for  the  benefit  of  all  concerned.®  The 
question  is  not  whether  it  is  expedient  to  break  up  a  voyage  and  sell 
the  ship,  but  whether  there  was  a  legal  necessity  to  do  it.'  In  the 
sale  of  a  stranded  vessel  by  the  master,  there  is  no  impHed  warranty 
of  his  right  to  sell,  if  the  purchaser  has  every  opportunity  of  examin- 
ing her  and  ascertaining  whether  she  is  in  such  a  state  as  to  give  the 
master  authority  to  sell  her  as  a  wreck.*** 

189.  What  Hay  Be  Sold.— The  master  may  sell  the  whole  or  a 
part  of  the  vessel,  according  to  his  authority.  He  may  sell  his  own 
share,  and  no  more,  if  he  be  a  ptirt  owner;  he  may  also  sell  the  shares 
of  such  owners  as,  being  notified,  give  him  authority  to  sell,  and  the 
interests  of  such  part  owners  as  cannot  be  seasonably  notified  of  the 
disaster.**  His  power  of  sale  extends  not  only  to  the  hull  of  his 
stranded  vessel  but  includes  as  well  the  rigging  and  sails,  which  he  may 
have  stripped  from  her  after  unsuccessful  efforts  to  get  her  afloat,  or 
when  it  appears  that  she  cannot  be  delivered  from  her  perils*  His 
sale,  when  lawfully  made,  transfers  to  the  purchaser  an  absolute  title 
to  the  ship,  divested  of  all  liens,  and  the  liens  are  transferred  to  the 
proceeds  of  the  ship,  which,  in  the  sense  of  the  admiralty  law,  becomes 
the  substitute  for  the  ship.** 


Thompson,  57  Me.  442,  99  Am.  Dec.  8-  New  England  Ins.  Co.  t.  The 

782;  Gaitl-er  v.  Myrick,  9  Md.  US,  66  Sarah  Ann,  13  Pet.  387,  10  U.  S.  (L. 

Am.  Dee.  316:  Butler  v.  Murray,  30  N.  ed.)  213;  Hiekox  v.  Buckingham,  18 

y.  88,  86  Am.  Dec.  355.  How.  182,  15  U.  8.  (L.  ed.)  341;  The 

Notes:  63  Am.  Dec.  638;  83  Am.  Amelie,  6  Wall.  18,  18  U.  S.  (L.  ed.) 

Dec.  683  ;  60  U.  S.  (L.  ed.)  620.  806;  The  Julia  Blake,  107  U.  S.  418, 

3.  The  Amelie,  6  WaU.  18,  18  U.  S.  2  S.  Ct.  692,  27  U.  S.  (L.  ed.)  595; 
(L.  ed.)  806.  Pike  t.  Balch,  38  Me.  302,  61  Am.  Dee. 

4.  New  England  Ins.  Co.  v.  The  248;  Prince  v.  Ocean  Ins.  Co.,  40  Me. 
Sarah  Ann,  13  Pet.  387,  ID  V.  S.  (L.  481,  63  Am.  Dec  676. 

ed.)  213.  Notes:  63  Am.  Dec.  638;  60  XT.  S. 

Note:  60  U.  S.  (L.  ed.)  620.  (L.  ed.)  618-620. 

5.  Prince  v.  Ocean  Ins.  Co.,  40  Me.  9.  The  Amelie,  6  WaU.  18,  18  U.  S. 
481,  63  Am.  Dec.  676.  (L.  ed.)  806. 

6.  Post  V,  Jones,  19  How.  150,  15  Note:  83  Am.  Dec.  683. 

U.  S.  (L.  ed.)  618  and  note;  Robinson  ID.  Note:  6D  U.  S.  (L.  ed.)  620. 

V.  Georges  Ina.  Co.,  17  Me.  131,  35  11.  Gates  t.  Thompson,  57  Me.  442, 

Am.  Dec,  239.  99  Am.  Dec.  782. 

7.  Post  V.  Jones,  19  How.  150,  15  12.  New  England  Ins.  Co.  v.  The 
U.  S.  (L.  ed.)  618  and  note;  The  Sarah  Ann,  13  Pet  387, 10  U.  8.  (U 
Amelie,  6  Wall.  18,  18  U.  S.  (L.  ed.)  ed.)  213. 

806.  13.  The  AmeUe,  6  WaU.  18, 18  U.  S. 

Note:  60  V.  S.  (L.  ed.)  619,  620.  (L.  ed.)  806. 
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190.  Necessity  for  Sale. — While  the  cases  abound  in  expressions 
to  the  e£fect  that  the  necessity  which  justifies  the  exercise  of  the 
master's  power  of  sale  must  be  supreme  and  uncontrollable,  super- 
seding all  human  laws,^^  it  is  well  settled,  however,  that  the  term 
"necessity,"  as  here  used,  signifies,  not  an  irresistible  and  overwhelm- 
ing calamity  or  force,  but  an  urgent  exigency  amounting  to  a  moral 
necessity.  This  imports  no  more  than  a  faithful  performance  of  the 
duty  imposed  on  the  master  to  make  that  decision,  when  a  vessel  is 
imperiled  or  injured,  which  will  best  promote  ,the  interests  of  all  for 
whom  he  has  become  agent.^*  It  is  sufficient,  also,  if  there  be  an 
apparent  necessity  for  the  sale,  although  it  appears  from  subsequent 
events  that  the  necessity  was  not  actual.'*  The  requirements  of  the 
law  are  satisfied  when  nothing  better  can  be  done  for  the  owner,  or 
those  concerned  in  the  adventure,*'  or  that  prudent  owners,  if  on  the 
spot,  would  have  ordered  the  sale.^*  The  existence  of  a  necesuty  is 
to  be  determined  by  the  circumstances  and  conditions  at  the  time  and 
place  of  sale,'*  and  not  by  what  occurs  afterward.** 

191.  Surrey  of  VesseL — The  master,  when  in  port  with  a  dis- 
abled ship,  should  not  sell  it  without  first  having  a  survey  made,  not 
as  essential  to  his  authority  to  sell,  but  as  evidence  in  justification  of 
his  conduct.^  Although  presumed  to  be  correct,  and  entitled  to  great 

14.  Post  V.  Jones,  19  How.  150,  16  18.  Prince  v.  Ocean  Ins.  Co.,  40 

U.  S.  (L.  ed.)  618  and  note;  Pike  v.  Me.  481,  63  Am.  Dec.  676;  Gates  v. 

Balcb,  38  Me.  302,  61  Am.  Dec.  248;  Thompson,  57  Me.  442,  99  Am.  Dee. 

Prince  v.  Ocean  Ins.  Co.,  40  Me.  481,  782. 

63  Am.  Dec.  676;  Gaither  v.  Myriek,  Note:  60  U.  S.  (L.  ed.)  620. 

9  Md.  118,  66  Am.  Dec.  316;  Peirce  19.  New  England  Ins.  Co,  v.  The 

V.  Ocean  Ins.  Co.,  18  Pick.  (Mass.)  83,  Sarah  Ann,  13  Pet  387,  10  U.  S.  (L. 

29  Am.  Dec.  567  and  note;  Butler  v.  ed.)  213;  Hickoz  v.  Baekingham,  18 

Murray,  30  N.  Y.  88,  86  Am.  Dec.  355  How.  182,  15  U.  S.  (L.  ed.)  341;  The 

and  note.  Amelie,  6  Wall  18,  18  U.  S.  (L.  ed.) 

Notes:  63  Am.  Dec.  638;  83  Am.  806;  The  Julia  Blake,  107  U.  8.  418, 

Dee.  683.  2  S.  Ct.  692,  27  U.  S.  (L.  ed.)  695; 

16.  New  England  Ins.  Co.  t.  The  Caldwell  t.  Western  Marine,  etc..  Ins. 
Sarah  Ann,  13  Pet.  387,  10  U.  S.  (L.  Co.,  19  La.  42,  36  Am.  Dec.  667;  Rob- 
ed.) 213;  Prince  v.  OceaQ  Ins.  Co.,  40  ertsbn  v.  Western  Marine  etc.,  Ins. 
Me.  481,  63  Am.  Dec.  676;  Butler  v.  Co.,  19  La.  227,  36  Am.  Dec  673;  Rob- 
Murray,  30  N.  Y.  88,  86  Am.  Dec.  356  inson  v.  Georges  Ins.  Co.,  17  Me.  131, 
and  not&  35  Am.  Dec.  239;  Prince  t.  Ocean  Ins. 

Note:  60  U.  S.  (L.  ed.)  620.  Co.,  40  Me.  481,  63  Am.  Dee.  676; 

16.  New  England  Ins.  Co.  v.  The  Gaither  v.  Myrick,  9  Md.  118,  66  Am. 
Sarah  Ann,  13  Pet.  387,  10  U.  S.  (L.  Dee.  316;  Peirce  v.  Ocean  Ins.  Co.,  18 
ed.)  213;  The  AmeUe,  6  Wall.  18,  18  Pii-k.  (Mass.)  83,  29  Am.  Dec  567 
U.  S.  (L.  ed.)  806;  Prince  v.  Ocean  and  note. 

Ins.  Co.,  40  Me.  481,  63  Am.  Dec.  676;  20.  New  England  Ins.  Co.  v;  The 

Butler  V.  Murray,  30  N.  Y.  88,  86  Am.  Sarah  Ann,  13  Pet.  387,  10  U.  S.  (L. 

Dec.  355  and  note.  ed.)  213;  The  Amelie,  6  Wall.  18,  18 

17.  The  Amelie,  6  Wall.  18,  18  U.  U.  S.  (L.  ed.)  806;  Prince  v.  Ocean 
S  (L  ed.)  806.  Ins.  Co.,  40  Me.  481,  63  Am.  Dec.  676. 

Note:  60  U.  8.  {L.  ed.)  620.  1.  New  England  Ins,  Co.  t.  The 
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weight,  a  Rurvey  is  Dot  conclusive,  and  will  afford  no  defense  to  m 
unjustified  sale  where  it  appears  that  the  facts  therein  stated  were 
untrue,  or  the  inference  incorrect.*  Even  an  ex  parte  decree  of  a  court 
of  admiralty  is,  of  itself,  no  justification  for  a  sale,'  but  the  burden  is 
on  those  who  would  impeach  the  survey.* 

192.  Notice  to  Owners. — ^The  master  has  no  authority  to  sell  the 
vessel  without  consulting  the  owners  when  there  are  reasonable  time 
and  opportunity  to  do  so.*  If  a  sufficient  delay  to  communicate  with 
the  owners  would  be  'dangerous,  he  should  act  at  once.*  Where  the 
calamity  occurs  in  a  place  from  which  tran^ission  of  intelligence  by 
mail  would  be  obviously  fruitless,  he  must  employ  any  available  means 
in  his  power  by  which  the  notice  could  be  speedily  communicated.' 
If  there  are  several  owners,  he  must  notify  all  within  his  means  of 
communication,  or  the  sale  will  be  void  as  to  the  shares  of  those  who 
were  not  but  might  have  been  seasonably  advised.® 

193.  Effect  of  Unauthorized  Sale. — A  sale  of  the  vessel  by  the 
master  under  circumstances  that  do  not  invest  him  witii  the  requisite 
authority  passes  no  title,'  unless  the  owner  ratify  the  sale ;  ^*  and 
the  burden  is  on  the  purchaser  to  establish  the  existence  of  the  requifdte 
circumstances.^^ 

Sarah  Ann.  13  Pet.  387,  10  U.  S.  (U  S.  (L.  ed.)  620. 
ed.)  213;  The  AmeUe,  6  Wall  18,  18  6.  New  England  Ins.  Co.  v.  The 
U.  S.  (L.  ed.)  806;  Prince  v.  Ocean  Sarah  Ann,  13  Pet  387,  10  U.  S.  (L. 
Ins.  Co.,  40  Me.  481,  63  Am.  Dec.  676;  ed.)  213;  Pike  v.  Baleh,  38  He.  302, 
Butler  V.  Murray,  30  N.  Y.  88,  86  Am.  61  Am.  Dec.  248;  Gates  v.  Thompson, 
Dec.  355  and  note.  67  Me.  442,  99  Am.  Dee.  782. 

Note:  63  Am.  Dec.  640.  Note:  63  Am.  Dee.  639. 

2.  Prince  v.  Ocean  Ins.  Co.,  40  Me.  7.  Pike  v.  Balch,  38  Me.  302,  61  Am. 
481,  63  Am.  Dec.  676;  Butler  v.  Mur-  Dee.  248. 

ray,  30  N.  T.  88,  86  Am.  Dec.  355  and     8.  Gates  v.  Thompson,  57  Me.  442, 
note;  Myers  v.  Baymor^  10  Pa.  St.  99  Am.  Dee.  782. 
114,  49  Am.  Dec  586.  9.  New  England  Ins.  Co.  v.  The 

S.  Myera  v.  Baymore,  10  Pa.  St.  Sarah  Ann,  13  Pet.  387,  10  U.  S. 
114,  49  Am.  Dec.  586.  (L.  ed.)  213;  The  Schooner  Freeman 

4.  Butler  v.  Murray,  30  N.  T.  88,  86  v.  Bocldngh^,  18  How.  182,  15  U.  S. 
Am.  Dee.  355.  (L.  ed.)  341;  Pierce  v.  Ocean  Ins.  Co., 

5.  New  England  Ins.  Co.  v.  The  18  Pick.  (Mass.)  83,  29  Am.  Dee.  667 
Sarah  Ann,  13  Pet.  387,  10  U.  S.  (L.  and  note. 

ed.)  213;  The  Amelie,  6  Wall.  18,  18  10.  Pierce  Ocean  Ins.  Co.,  18 
U.  S.  (L.  ed.)  806;  The  Jnlia  Blake,  Pick.  (Mass.)  83, 29  Am.  Dee.  667  and 
107  U.  S.  418,  2  S.  Ct.  692,  27  U.  S.  note. 

(L.  ed.)  695;  Pike  v.  Balch,  38  Me.  11.  New  England  Ins.  Co.  v.  The 
302,  61  Am.  Dec.  248;  Gates  V.  Thomp-  Sarah  Ann,  13  Pet.  387,  10  U.  S. 

son,  57  Me.  442,  99  Am.  Dec.  782;  (L.  ed.)  213;  The  Schooner  Freeman 
Pierce  v.  Ocean  Ins.  Co.,.  18  Pick.  v.  Buckingham,  18  How.  182, 15  U.  S. 
(Mass.)  83,  29  Am.  Dec.  567  and  note.  (L.  ed.)  341;  The  Amelie,  6  WaU.  18, 
Notes:  63  Am.  Dec.  638,  639;  15  U.  18  U.  S.  (L.  ed.)  806. 
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194.  In  General. — Under  ordinary  circumstances  the  master  of  a 
vessel  has  no  authority  to  sell  his  cargo,**  but  emergency  may  invest 
him  with  such  power  as  agent  by  necessity,*'  and  when  he  sells  cargo 
for  the.  benefit  of  the  vessel,  the  shipper  has  a  lien  on  the  vessel  as 
security  for  reimbursement.**  The  power  to  sell  the  cargo,  when  it 
exists,  is  governed  by  many  of  the  principles  applicable  to  a  sale  of 
the  vessel."  There  must  be  a  necessity  for  the  sale,*®  and  the  master 
must  act  in  absolute  good  faith.*'  There  is  no  necessity  if  the  master 
can  either  repair  his  vessel  or  transship  the  cargo  to  destination ; 
or  if  he  can  obtain  funds  in  any  other  way,  including  the  drawing  of 
bills  on  the  owner,  hypothecating  the  ship,  or  making  other  use  of 
ihe  owner's  property  or  credit ;  *•  or  if  the  voyage  has  been  broken 
up  at  an  intermediate  port  and  funds  are  required  to  pay  for  repairing 
ihe  ship  for  a  new  voyage,  or  to  pay  seamen's  wages.**  The  advice  of 
surveyors  called  by  the  master  is  strong  evidence  of  necessity  but  is  not 
conclusive.*    In  case  of  an  unauthorized  sale  the  owners  of  the 

12.  Post  T.  Jones,  19  How.  150,  15  Dec.  601;  83  Am.  Dec.  683. 

U.  S.  (L.  ed.)  618  and  note;  The  Julia  14.  Dupont  v.  Vance,  19  How.  162, 
Blake,  107  U.  S.  418,  2  S.  Ct.  692,  37  15  U.  S.  (L.  ed.)  584;  O'Brien  v.  Mil- 
U.  S.  (L.  ed.)  506;  Newfaall  t.  Dun-  ler,  168  U.  8.  287, 18  S.  Ct.  140,  42  U. 
lap,  14  Ife.  180,  31  Am.  Dee.  45;  Pike  S.  (L.  ed.)  469. 
V.  Balch,  38  Me.  302,  61  Am.  Dec.  16-  See  supra,  par.  188  et  seq. 
248;  SaltuB  v.  Everett,  20  Wend.  16.  The  Julia  Blake,  107  U.  S.  418, 
(N.  T.)  267;  32  Am.  Dee.  541  and  2  S.  Ct.  692,  27  U.  S.  (L.  ed.)  595; 
note;  Butter  v.  Murray,  30  N.  T.  88,  Butter  v.  Murray,  30  N.  Y.  88,  86  Am. 
86  Am.  Dec.  355.  Dec.  365  and  note;  Myers  v.  Baymor^ 

Notes:  25  Am.  Dec.  616;  56  Am.  10  Pa.  St.  114,  49  Am.  Dee.  586. 
Dee.  601;  63  Am.  Dee.  640,  642;  83     Note:  63  Am.  Deo.  640. 
Am  Dec.  683.  17.  Post  v.  Jona,  19  How.  160,  16 

13.  Post  V.  Jones,  19  How.  150,  15  IT.  S.  (L.  ed.)  618  and  note;  The  Julia 
n.  S.  (L.  ed.)  618  and  note;  Dnpont  Blake,  107  U.  S.  418,  2  S.  Ct.  692,  27 
V.  "Vance,  19  How.  162,  16  U.  S.  U.  S.  (L.  ed.)  595;  Butler  v.  Murray, 
(L.  ed.)  584;  The  Julia  Blake,  107  XJ.  30  N.  Y.  88,  86  Am.  Dec.  356  and 
B.  418,  2  S.  Ct.  892,  27  U.  8.  (I*  ed.)  note. 

695;  Hassam  v.  St.  Louis  Perpetual  Note:  63  Am.  Deo.  640. 
Ins.  Co.,  7  La.  Ann,  11,  56  Am.  Dec.  18.  Hugg  v.  Augusta  Ins.,  etc.,  Co., 
591  and  note;  Caldwell  v.  Western  7  How.  595.  12  U.  8,  (L.  ed.)  834; 
Marine,  etc.,  Ins.  Co.,  19  La.  42,  36  Engely  v.  Sun  Mut.  Ins.  Co.,  7  La. 
Am.  Dec.  667;  Robertson  v.  Western  Ann.  279,  56  Am.  Deo.  603;  Qaitfaer 
Marine,  etc.,  Ins.  Co.,  19  La.  227,  36  v.  Myrfck,  9  Md.  118,  66  Am.  Dep. 
Am.  Dec.  673;  Pike  v.  Balch,  38  Me.  316  and  note. 

302,  61  Am.  Dee.  248;  Gaither  v.  My-      19.  Stirling  v.  Nevassa  I%ospliate 
rick,  9  Md.  118,  66  Am.  Dec.  316  and  Co.,  35  Md.  128,  6  Am.  Rep.  372. 
note;  Stirling  v.  Nevassa  Phosphate     20.  Hassam  v.  St.  Louis  Perpetual 
Co.,  35  Md.  128,  6  Am.  Rep.  372;  Ins.  Co.,  7  La.  Ann.  11,  56  Am.  Dec. 
Gager  v.  Batcock,  48  N.  Y.  15;4,  8  Am.  591  and  note. 

Rep.  532;  Myers  v.  Baymore,  10  Pa.  1.  Butler  v.  Murray,  30  N.  Y.  88,  86 
St.  114,  49  Am.  Dec.  586.  Am.  Dec.  355;  Myers  v.  Bbymora,  10 

Notes:  25  Am.  Dec.  616:  56  Am.  Pa.  St  114,  49  Am.  Dec  686. 
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vessel,  as  well  aa  himself,  are  answerable  to  the  shippers  for  conver- 
sion *  and  the  sale  does  not  divest  the  shippers'  title.*  The  purchaser 
at  such  invalid  sale,  though  deprived  of  the  cargo,  may  in  a  proper 
case  be  entitled  to  salvage,  and  even  to  freight  where  he  carriee  the 
goods  to  a  better  market  at  the  home  port  of  the  disabled  vessel.* 
An  equitable  salvage  claim  of  this  character  cannot  be  set  up  by  the 
purchaser  when  sued  at  law  by  the  owner  for  the  possession  of  the 
goods,  but  is  enforceable  only  in  a  court  of  admiralty.* 

195.  Notice  and  Conduct  of  Sale. — As  in  the  case  of  a  sale  of  the 
ship  the  master  must,  if  possible,  notify  the  owners  of  the  cargo  of  hia 
intention  to  sell,*  unless  prevented  by  their  distance  or  the  pressing 
imminence  of  the  danger,'  and  he  must  give  such  notice  as  will  warn 
all  parties  of  the  time  and  place  of  the  sale.*  The  sale  must  be  con- 
ducted in  a  civilized  country,  where  there  are  money,  a  market  and 
competition.* 

196.  Damaged  or  Perishable  Goods. — A  disaster  to  the  vessel  does 
not  justify  the  master  in  selling  the  cargo,  if  it  is  practicable  for  him 
to  deliver  it  by  repairs  or  transshipment.**  If,  however,  it  appears 
that  the  delay  thereby  caused  would  probably  occasion  a  destruction 
of  the  cargo  in  specie  before  it  could  arrive  at  the  port  of  destination, 
or  from  its  daxnaged  condition  it  could  not  be  reshipped  in  time  con- 
sistently with  the  healtii  of  the  crew  or  safety  of  the  vessel,  or 
would  not  be  in  a  fit  condition  to  be  carried  on,  it  then  becomes  the 
dght  and  the  duty  of  the  master  to  sell  the  goods  for  the  benefit  of 
whom  it  might  concern.'*  The  same  rule  applies  where  the  cargo  is 
perishable  and  threatened  with  destruction  or  serious  damage  if  not 

2.  Oaither  v.  Mjdriek,  9  Md.  118,  128,  6  Am.  Rep.  372;  Butler  v.  Mur- 
66  Am.  Dec  316  and  note;  Chandler  ray,  30  N.  Y.  88,  86  Am.  Dec.  355; 
V.  Belden,  18  Johns.  (N.  Y.)  157,  9  Gages  v.  Babcock,  48  N.  Y.  154,  8  Am. 
Am.  Dec  193.  Rep.  532. 

Note:  27  L.R.A.  183.  Notes.*  25  Am.  Dec.  616;  56  Am. 

3.  Post  T.  Jonea,  19  How.  150,  1£  Dee.  601;  63  Am.  Deo.  640  ;  83  Am. 
U.  S.  (L.  ed.)  618  and  note;  Pike  v.  Dec.  683. 

Balch,  38  Me.  302,  61  Am.  Dec.  248;     7.  Note:  56  Am  Dec  601. 
Saltns  V.  Everett,  20  Wend.  (N.  Y.)      8.  Rugely  v.  Sun  Mut.  Ins.  Co.,  7 


Notes:  25  Am.  Dec.  616;  63  Am.     9.  Post  v.  Jones,  19  How.  160,  15 


4.  Post  V.  Jones,  19  How.  150,  Ifi  U.     10.  See  supra,  par.  194. 
S.  (L.  ed.)  618.  11.  Hn^  v.  Augusta  Ins.,  etc.,  Co., 

6.  Pike  V.  Balch,  38  Me.  302,  61  7  How.  595, 12  U.  S.  (L.  ed.)  834;  The 
Am.  Dee.  248.  Propeller  Mohawk,  8  Wall.  153,  19  U. 

6.  The  Julia  Blake,  107  U.  S.  418,  S.  (L.  ed.)  406;  Stirling  v.  Nerassa 
2  S.  Ct.  692,  27  U.  S.  (L.  ed.)  595;  Phosphate  Co.,  35  Md.  128,  6  Am. 
Pike  V.  Balch,  38  Me.  302,  61  Am.  Rep.  372;  Myers  v.  Baymore,  10  Pa. 
Dec.  248;  Gaither  v.  Myrick,  9  Md.  St.  114,  49  Am.  Dec.  586. 
118,  66  Am.  Dec.  316  and  note;  Stir-  Notes:  25  Am.  Dec.  616;  63  Am. 
ling  T.  Nevassa  Phosphate  Co.,  35  Md.  Deo.  640. 


267,  32  Am.  Doe.  541  and  note. 


La.  Ann.  279,  56  Am.  Dec.  603. 


Dee.  640. 
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unloaded  and  sold  on  the  spot.*'  The  sale  of  damaged  or  perishable 
cargo  is  justified  only  in  case  of  moral  necessity  so  great  as  to  involve 
a  greater  loss  than  would  follow  the  sale,**  and  after  the  master  has 
employed  due  diligence  to  discover  whether  other  available  means  of 
saving  the  goods  were  within  his  reach.  Due  diligence  in  such  case 
depends  upon  the  facts.  The  master  is  invested  with  a  discretion 
depending  upon  the  circumstances,  and  if  it  appears  that  he  exercised 
this  power  with  ordinary  good  judgment,  fairness,  and  promptitude, 
the  necessity  of  the  sale  will  be  presumed.'*  The  facta  that  the  goods 
arrived  safely  at  their  original  destination,  and  brought  a  much  larger 
price  than  that  received  at  the  master's  sale,  are  competent  to  be  con- 
sidered by  the  jury  in  pacing  on  the  necessity  for  the  sale,  but  are 
not  conclusive,  the  question  being  determined  by  the  situation  existing 
when  the  sale  was  made.** 

VI.  Sbambn 


Introductory 

197.  In  General. — ^The  maritime  law,  and  modern  statutes  dealing 

with  ships,  extend  to  mariners  a  protection  greater  than  is  afiforded 
by  the  general  rules  of  the  common  law  to  those  employed  in  service 
upon  the  land.  This  distinction  arises  from  the  difference  in  the 
nature  of  a  mariner's  life  and  employment,  which  subject  him  to 
hazards  and  hardships,  and  tend  to  make  him  heedle^  in  character. 
Seamen  are  accordingly  treated  as  deficient  in  that  full  and  intelligent 
responsibility  for  their  acts  which  is  accredited  to  ordinary  adults,  and 
as  needing  the  protection  of  the  law  in  the  same  sense  which  minors 
and  wards  are  entitled  to  the  protection  of  their  parents  and  guar- 
dians. From  time  immemorial  they  have  been  called  the  "wards  of 
admiralty."*'  In  recognition  of  this  fact,  Congress  has  enacted  an 
elaborate  system  of  legislation  dealing  wifii  merchant  seamen.  These 
statutes  apply,  for  the  most  part,  exclusively  to  seamen  in  the  mer- 
chant service  of  tiie  United  States,  though  certain  provisions  also 

12.  Stirling  v.  Nevassa  Phosphate  16.  Butler  v.  Murray,  30  N.  Y.  88, 

Co.,  35  Md.  128,  6  Am.  Rep.  372.  86  Am.  Dec.  355. 

Note:  63  Am.  Dee.  640.  IS.  Robertson  v.  Baldwin,  165  U.  S. 

18.  Caldwell  v.   Western   Marine,  275,  17  S.  Ct.  326,  41  TJ.  S.  (L.  ed.) 

etc.,  Ins.  Co.,  19  La.  42,  36  Am.  Dec.  715;  ScarfE  v.  Metcalf,  107  N.  T.  211, 

667;  Robertson  v.  Western  Marine,  13  N.  E.  796,  1  A.  S.  a  807;  Gabriel- 

etc.,  Ins.  Co.,  19  La.  227,  36  Am.  De^.  son  v.  Waydell,  135  N.  Y.  1,  31  N.  K. 

673;  Myers  v.  Bavmore,  10  Pa.  St.  969,  31  A.  S.  R.  793,  17  L.R.A.  228; 

114,  49  Am.  Dec.  586.  Horloek  v.  Beal  [1916]  A.  C.  (Eng.) 

14.  Caldwell   v.   Western   Marine,  486,  Ann.  Cas.  1916D  670;  Caine  v. 

etc.,  Ins.  Co.,  19  La.  42,  36  Am.  Dec.  Palace  Steam  Shipping  Co.  [1907]  1 

667;  Robertson  v.  Western  Marine,  K.  B.  (Eng.)  670,  7  Ann.  Cas.  343. 
etc.,  Ins.  Co.,  IS  La.  227,  36  Am.  Dee. 
673. 
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extend  to  those  employed  on  foreign  vessels,^'  and  they  impose  numer- 
ous penalties  and  forfeitures  for  violations  of  their  proviaions,  some 
of  them  of  a  criminal  nature.'®  According  to  the  English  law,  there 
is  no  implied  warranty  of  seaworthiness  in  a  contract  between  an 
owner  of  a  ship  and  a  seaman  to  serve  on  board  of  it  for  a  particular 
voyage.'*  But  the  American  law  is  otherwise,  and  the  shipowner, 
among  other  obligations  to  the  seamen,  is  bound  to  provide  a  seaworthy 
ship.**  And  if  seamen  have  reason  to  believe,  and  do  believe,  that  a 
vessel  is  unaeaworthy  before  the  commencement  of  the  voyage,  they 
may  lawfully  refuse  to  go  to  sea  in  her.'  While  seaworthiness  in- 
cludes a  competent  crew,  yet  the  owner  does  not  warrant  to  each  sea- 
man the  competency  of  the  others,  all  alike  being  engaged  in  the 
common  employment  of  navigating  the  ship,  nor  is  he  an  insurer  or 
warrantor  against  latent  and  undiscoverable  defects  in  the  ship.' 

198.  Who  Are  Seamen  under  Haritime  Lav. — ^A  seaman  has  been 
defined  broadly  as  a  person  whose  occupation  is  to  assist  in  the  man- 
agement of  vessels  at  sea.*  Although  the  term  originally  included 
only  common  sailors,*  the  status  and  rights  of  seamen,  under  the 
ruling  of  American  courts,  from  time  to  time  have  been  extended 
to  persons  performing  maritime  services  of  various  sorts,  such  as 
mates,*  pilots,*  pursers,^  surgeons,  stewards,  engineers,  cooks,  clerks, 
carpenters,  firemen,  deck  hands,  porters,  chambermaids,*  seal  hunters 
and  fishermen .  on  sealing  and  Ashing  vessels,*  and  in  genenU  all 
hands  employed  on  the  vessel  in  furtherance  of  tiie  main  object  of 

17.  Holt  T.  Cummings,  102  Fa.  St.  Cummings,  102  Pa.  St.  212,  48  Am. 
212,  48  Am.  Rep.  199.  Rep.  199, 

Notes:  7  Ann.  Cm.  206;   17  A™  Notes:  31  A.  S.  B.  805  ;  28  L.R.A. 

Cas.  104,  105.  553;  7  Ann.  Cas.  205;  17  Ann.  Cas. 

18.  United  States  v.   The   Grace  l"^.   „  „  , 

Lothrop,  95  U.  S.  527,  24  U.  S.  5.  ScarflF  v.  Metcalf,  107  N.  T.  211, 

(L.  ed.)  614;  United  States  v.  Smith,  J?  N.  E.  796,  1  A.  S  R.  807;  Holt  v. 

95  U.  S.  536,  24  U.  S.  (L.  ed.)  517.  102  Pa.  St.  212,  48  Am. 

19.  Note:  1  A.  8  R.  812.  ^P"             .  r  a    m^.  a  t  r  a 

20.  Eainey  v.  Grace,  216  Fed.  449,  ./rTvo-^  ^'^  cJ^L^i^Xnt' 
132  C.  C.  A.  509,  L.R.A.1916A  lUdl  ^?:^-iU**'  ^  " 

^.^o^.Vt  i  8-  >rot«=  17  Ann.  Cas.  105. 

E.  969,  31  A.  S.  R.  793,  17  L.R.A     7.  gpinetti  v.  Atlas  Steamship  Co., 

.     ,  .   «       «n«  80  N.  T.  71,  36  Am.  Rep.  579. 

Note:  1  A.  S.  R.  812.  g.  Spinetti  v.  Atlas  Steamship  Co., 

1.  Note:  1  A.  S.  R.  812.  sO  N.  Y.  71,  36  Am.  Rep.  579;  Holt  v. 

2.  Riley  v.  State  Line  Steam^ip  Cummings,  102  Pa.  St.  212,  48  Am. 
Co.,  29  La.  Ann.  791,  29  Am.  Rep.  340.  Rep.  199. 

Note:  1  A  S.  R.  812,  813.  Notes:  31  A.  S.  R.  805  ;  28  L.R.A. 

3.  Holt  V.  Cummings,  102  Pa.  SL  553;  4  L.R.A.(N.S.)  70;  7  Ann.  Gas. 
212,  48  Am.  Rep.  199.  205;  17  Ann.  Caa.  105. 

Note:  17  Ann.  Cas.  104.  9.  Notes:  28  L.R.A.  653  ;  4  L.RA. 

4.  Spinetti  v.  Atlas  Steamship  Co.,  (N.S.)  70;  7  Ann.  Caa.  206;  17  Ann. 
80  N.  Y.  71,  36  Am.  Rep.  679;  Holt  v.  Caa.  106. 
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the  enterprise  in  which  she  ia  engaged,  except  the  master.**  Mariners 
are  none  the  less  seamen  because  their  vessel  operates  exclusively  on 
inland  waters,  if  within  the  admiralty  and  maritime  jurisdiction  of 
the  United  States,''  or  between  ports  in  the  same  state.'*  But  the 
term  "seaman"  does  not  include  a  person  employed  on  board  a 
barge  for  the  purpose  of  temporarily  moving  it  within  the  harbor 
by  the  aid  of  tugs,'*  or  the  caretaker  of  a  vessel  lying  dismantled  at 
a  dock  during  the  winter,'*  or  a  stowaway  althou^  on  discovery  he 
was  required  to  sign  articles  for  the  voyage.'" 

199.  SWpping  Commissioners. — The  federal  statutes  provide  for 
the  appointment  of  a  shipping  commissioner  for  each  port  of  entry 
which  is  also  a  port  of  ocean  navigation  to  superintend  the  employ- 
ment and  discharge  of  seamen.'^  In  certain  cases,  the  functions 
of  a  shipping  commissioner  may  be  performed  by  other  per- 
sons. Thus,  the  collector  or  deputy  collector  of  customs,  at  any  port 
at  which  no  commissioner  has  been  appointed,'*  and  the  owner,  con- 
signee or  master  of  a  vessel  not  subject  to  the  Shipping  Commission- 
er's Act  may  perform  himself,  so  far  as  his  vessel  is  concerned,  the 
duties  of  a  shipping  commissioner;  and  the  master  may  do  the  same 
when  he  engages  his  crew,  or  ^y  part  of  tine  same,  in  any  collection 
district  where  no  shipping  commissioner  has  been  appointed,  but  no 
other  person  can  exercise  such  authority  in  any  event.'*  Shipping 
commissioners  were  originally  entitled  to  a  fee  for  each  seaman 
shipped  by  them,'*  but  not  for  reshipments  by  a  seaman  on  ihe 
same  vessel  on  another  voyage  no  matter  how  often  he  reshipped  on 
successive  subsequent  voyages.^**  A  later  statute  requires  them  to  pay 
into  the  treasury  of  the  United  States  all  fees  collected  by  them,  out 

10.  Holt  V.  Cummings,  102  Pa.  St.  Young,  89  Pa.  St.  186,  33  Am.  Rep. 
212,  48  Am.  Rep.  199.  748. 


13.  Notea:  4  L.R.A.(N.S.)  70;  28  (L.  ed.)  514. 
L.R.A.  553;  7  Ann.  Cas.  205;  17  Ann.     18.  United   States  v.   The  Grace 


15.  Notes:   4  L.R.A.(N.S.)   70;  7  95  U.  S.  536,  24  U.  S.  (L.  ed.)  517. 
Ann.  Cas.  2U5.  19.  Young  v.  American  Steiuuship 

16.  United  States  v.  The  Grace  Co.,  105  U.  S.  41,  26  U.  S.  (L.  ed.) 
Lathrop,  95  U.  S.  527,  34  U.  S.  966;  United  States  v.  Gunnison,  155 
(L.  ed.)  514;  United  States  v.  Smith,  U.  S.  389,  15  S.  Ct.  152,  39  U.  S. 
95  U.  S.  536,  24  U.  S.  (L.  ed.)  517;  (L.  ed.)  195;  United  States  v.  Reed, 
Young  V.  American  Steamship  Co.,  167  U.  S.  664,  17  S.  Ct.  919,  42  U.  S. 
105  U.  S.  41,  26  U.  S.  (L.  ed.)  966;  (L.  ed.)'  317. 

United  States  v.  Gunnison,  155  U.  S.  20.  American    Steamship    Co.  v. 

389,  15  S.  Ct  152,  39  U.  S.  (L.  ed.)  Young,  89  Pa.  St.  186,  33  Am.  Rep. 

195;  United  States  v.  Reed,  167  U.  S.  748,  affirmed  in  106  U.  S.  41,  26  U.  S. 

664,  17  S.  Ct.  919,  42  U.  S.  (L.  ed.)  (L.  ed.)  966. 
U17;    American    Steamship    Co.  v. 


11.  Note:  7  Ann.  Cas.  205. 

12.  Note :  17  Ann.  Cas.  105. 


17.  United  States  v.  The  Grace 
Lothrop,  95  U.  S.  527,  24  U.  S. 


Cas.  105. 

14.  Note:  17  Ann.  Cas.  105. 


Lothrop,  95  U.  S.  527,  24  U.  S. 
(L.  ed.)  514;  United  States  v.  Smith 
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of  which  shall  be  paid  them  such  compensation  as  t^e  Secreta^  of  the 

Treasury  shall  allow.* 

Shipment 

200.  In  General. — ^As  a  general  rule,  seamen  are  competent  to  bind 
themselves  by  a  contract  of  employment  with  the  master  and  owners 

of  a  ship.  In  ordinary  cases,  such  a  contract  will  be  upheld,  if  execut- 
ed as  required  by  law,  except  on  clear  and  satisfactory  proof  of  fraud 
or  mistake.*  Courts  of  admiralty  proceed  on  principles  of  liberal 
equity  when  called  on  to  enforce  bargains  made  by  seamen,  and  hold 
that  the  party  who  sets  up  an  agreement  tending  to  the  disadvantage 
of  a  seaman  is  bound  to  produce  satisfactory  proofs  outside  of  the  con- 
tract showing  it  to  have  been  well  understood  by  the  mariner,  and  to 
be  reasonable  ^d  just  in  itself.'  The  general  policy  of  the  law 
seems  not  to  countenance  new  contracts  made  on  the  voyage,  or  at 
intermediate  ports,  between  the  master  and  seaman,  variant  from  the 
shipping  articles  signed  at  the  port  of  departure.*  A  person  shipping 
as  a  seaman  on  a  foreign  vessel  becomes  subject  to  the  law  of  its  flag, 
although  it  is  chartered  to  a  domestic  corporation.*  Shipments  of 
seamen  made  contrary  to  the  provisions  of  any  act  of  Congress  are 
void;  and  any  seaman  so  shipped  may  leave  the  service ^at  any  time, 
and  recover  the  hi^est  rate  of  wages  of  the  port  from  which  he  was 
shipped,  or  the  sum  agreed  to  be  given  him  at  his  shipment.*  Fur- 
thermore, penalties  are  imposed  on  the  vessel  and  its  officers  for  know- 
ingly shipping  or  receiving  on  board  seamen  otherwise  than  in  the 
prescribed  way.'  A  seaman  is  a  member  of  the  crew  from  the  time  he 
fflgns  the  shipping  articles.® 

201.  Necessity,  Form  and  Execution  of  Shipping  Articles. — liy 
statute  in  the  United  States,  masters  of  vessels  bound  on  specified 
voyages  are  required  to  enter  into  a  fonnal  agreement,  called  "shipping 
articles,"  with  every  member  of  their  crews,  except  wlien  replacing 
seamen  of  whose  services  they  have  been  deprived  by  desertion  or 
casualty.*  This  agreement  is  with  the  master,  or  whosoever  shall  go 

1.  United  States  v.  Gunnison,  155  609,  L.R.A.19ieA  1149. 

U.  S.  389,  15  S.  Ct.  152,  39  U.  S.  6.  Note:  27  Eng.  RuL  Cas.  365,  366. 

(L.  ed.)  195;  XJoited  States  v.  Reed,  7.  United  States  v.  The  Grace  Loth- 

167  U.  S.  664,  17  S.  Ct.  919,  42  U.  S.  rop,  95  U.  S.  527,  24  U.  S.  (L.  ed.) 

(L.  ed.)  317.  514;  U.  S,  v.  Smith,  95  U.  S.  636,  24 

2.  Horlock  v.  Beat  [1916]  1  A.  G  U.  S.  (L.  ed.)  517. 

(Eng.)  486,  Ann.  Cas.  1916D  670.         8.  Tucker  v.  Alexandroff,  183  U.  S. 

3.  Note:  7  Am.  Dee.  390.  424,  22  S.  Gt  195,  46  U.  8.  (L.  ed.) 

4.  Johnson    v.    Dalton,    1    Cow.  264. ' 

(N.  Y.)  546,  13  Am.  Dec.  564.  9.  United  States  v.  The  Grace  Loth- 

5.  In  re  Ross,  140  U.  S.  453,  11  S.  rop,  95  U.  S.  627,  24  V.  S.  (L.  ed.) 
Ct.  897,  35  U.  S.  (L.  ed.)  581:  Rainey  514;  United  States  v.  Smith,  96  U.  S. 
V.  Grace,  216  Fed.  449,  132  C.  C.  A.  536,  24  U.  S.  {L.  ed.)  517. 
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for  master,  and  Ihe  crew  agree  to  be  obedient  to  the  lawful  commands 
of  th^  master,  or  of  any  person  who  shall  lawfully  succeed  him.*** 
Though  signed  by  all  the  seamen,  the  shipping  articles  constitute  in 
law  a  several  contract  with  each  seaman,  on  which  he  cajx  maintaip 
his  separate  suit.^^  They  must  be  in  writing  or  print,  and  as  nearly 
as  may  be  in  the  form  given  in  a  schedule  annexed  to  the  statute.'* 
The  articlea  must  contain  detailed  particulars  as  to  the  voyage,  service, 
numbw  and  description  of  the  crew,  w^;e3,  provisions,  regulations 
as  to  conduct,  and  the  like.'*  The  master  has  no  right  to  insert  any 
stipulation  or  agreement  repugnant  to  oi  inconsistent  with  the  laws 
of  the  United  States,  but  he  may  add  any  provision  harmonizing  with 
them.'*  The  shipping  articles,  in  all  cases  in  which  they  are 
required,  must  be  executed  in  duplicate  in  the  presence  of  and  certi- 
fied by  a  United  States  shipping  commissioner,  who  ia  to  retain  one 
copy  and  deliver  the  other  to  the  master  of  the  vessel.'*  It  is  not 
necessary  to  resort  to  a  shipping  commissioner  in  the  shipment  and 
discharge  of  seamen  for  coastwise  and  other  excepted  voyages."  The 
articles  must  be  executed  with  each  seaman  before  the  master  pro* 
ceeds  on  the  voyage.''  They  should  be  dated  at  the  time  of  the 
first  signature,  and  signed  by  the  master  before  any  seaman  signs  it^* 
A  seaman  who  has  signed  the  articles  is  not  bound  until  the  master 
has  also  signed  them.'* 

202.  Description  of  Voyage  or  SerTice.^In  order  to  prevent  sea- 
men from  being  dipped  for  a  voyage  or  a  term  of  service  to  which 
they  have  not  consented,  the  law  requires  that  the  nature  of  the  in- 
tended voyage  be  clearly  stated  in  tlie  shipping  articles,*^  but  they 
need  not  specify  all  the  ports  at  which  the  vessel  may  touch,  nor  will 

10.  Smith  T.  Oakes,  141  Man.  461,  96  U.  8.  536,  24  XT.  S.  (L.  ed.)  517; 
56  Am.  Rep.  487.  Yonng  v.  Axnerican  Steamship  Co., 

11.  OUver  V.  Alexander,  6  Pet.  143,  106  U.  S.  41,  26  U.  S.  (L.  ed.)  906. 

8  U.  S.  (L.  ed.)  349.  16.  United   States  v.   The  Qrace 

12.  United  States  v.  The  Graee  Lothrop,  95  U.  S.  627,  24  U.  S. 
Lothrop,  95  U.  S.  527,  24  U.  S.  (L.  ed.)  514;  United  States  v.  Smith, 
(L.  ed.)  514;  United  States  v.  Smith,  95  U.  S.  636,  24  U.  S.  (L.  ed.)  '517. 

95  U.  S.  536,  24  U.  S.  (L.  ed.)  517;  17.  United   States  v.   The  Grace 

Gabrielson  v.  Waydell,  135  N.  T.  1,  31  Lothrop,  95  U.  S.  527,  24  U.  S. 

N.  E.  969,  31  A.  S.  B.  793,  17  L.B.A.  (L.  ed.)  514;  Toung  v.  Amerioan 

228.  Steamship  Co.,  105  U.  S.  41,  26  U.  S. 

13.  United   SUtes   v.   The   Graea  (L.  ed.)  966. 

Lothrop,  95  U.  8.  527,  24  U.  S.     Note:  27  Eng.  Rul.  Gas.  366. 
(L.  ed.)   514;  Young  t.  American     18.  United   States   t.   The  Graoe 
Steamship  Co.,  105  U.  S.  41,  26  U.  S.  Uthrop,  95  U;  S.  52t,  24  U.  S. 


14.  Webb  V.  DackingSeld,  13  Johns.      19.  Note:  27  Eng.  Rul.  Caa.  366. 


16.  United   States   v.   The   Grace  Co.  [1907],  1  K.  B.  (Eng.)  670,  7 
Lothrop,  95  U.  S.  527,  24  U.  S.  Ann.  Cas.  343. 
(L.  ed.)  514;  United  States  v.  Smith,     Note:  27  Eng.  Rul.  Cas.  366. 
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20.  Caine  v.  Palace  Steam  Shipping 
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they  be  permitted  to  deprive  the  master  of  a  reasonable  discretion  in 
touching  at  other  convenient  porta  and  availing  himself  of  the  oppor- 
tunities afforded  by  the  exigencies  of  trade.  It  is  sufficient  if  the 
description  fairly  apprises  the  parties  of  tiie  general  scope  of  the  voyage 
and  service,  though  the  exact  duration  and  details  are  not  given.* 
Seamen  may  be  engaged  for  a  vessel  in  the  foreign  trade  to  serve  on  a 
■voyage  to  any  port,  or  for  the  round  trip  from  and  to  the  port  of 
departure,  or  for  a  definite  time,  whatever  tiie  destination.'  Where 
a  seaman  ships  on  a  general  trading  and  freighting  voyage  without 
any  limitation  of  time,  and  without  any  certain  destination  or  fixed 
terminus  of  the  voyage,  the  contract  may  be  terminated  at  the  will 
of  either  party.*  The  term  of  service  commences  with  tiie  signing  of 
the  shipping  articles.* 

203.  Construction  of  Shipping  Articles. — It  is  a  general  and  well 
established  principle,  affecting  the  rights  and  responsibilities  of  sea- 
men, that  the  shipping  contract,  excepting  as  it  may  be  modified  by 
express  stipulation,  includes  the  provisions  of  the  law  maritime;  made 
to  be  performed  on  the  highway  of  the  seas,  it  most  be  read  in  the 
light  of  thnt  peculiar  system  of  law,  which  particularly  relates  to  the 
affairs  of  the  sea.^  In  courts  of  law,  shipping  articles  are  construed 
with  all  tlie  strictness  of  other  agreements,  even  as  against  sailors.* 
Admiralty  is  liberal  in  interpreting  shipping  articles  for  the  seaman's 
interests  in  the  presence  of  unfair  or  inadequate  proviaona.^ 


204.  In  General. — ^The  amount  of  wag^  which  each  seaman  is  to 
receive,  and  the  mode  of  payment,  should  be  stated  in  the  shipping 
articles,  which  furnish  the  only  legal  evidence  of  the  contract  and 
limit  the  amount  of  recovery ;  *  and  no  action  will  lie  at  the  suit  of  a 
mariner  on  the  mast^'s  promise  to  pay  him  extra  wages  in  considera- 
tion of  his  doing  more  than  his  ordinary  share  in  navigating  the 
ship.*  Payments  to  a  seaman  are  properly  applied  to  the  earliest 
wages  earned,  though  under  a  prior  master.'**  Seamen  are  sometimes 
engaged  under  an  agreement  providing  for  a  proportional  division 

1.  Board  of  Trade  v.  Baxter,  [1907]  212,  48  Am,  Rep.  199. 

A.  C.  (Eng.)  373,  9  Ann.  Cas.  501  and  6.  Johnson  v.  Dalton,  1  Cow.  (N. 
note.  Y.)  543,  13  Am.  Dec.  564. 

2.  Board  of  Trade  v.  Baxter,  [1907]      Note:  7  Am.  Dec.  390. 

A  C.  (Eng.)  373,  9  Ann.  Caa.  501  and  7.  Gabrielson  v.  Way  dell,  136  N.  Y. 

note.  1,  31  N.  E.  969,  31  A.  S.  R.  835,  17 

3.  Note:  9  Ann.  Cas.  507.  L.R.A.  228. 

4.  Tucker  v.  Alexandrof,  183  U.  S.  8.  Johnson  v,  Dalton,  1  Cow.  (N, 
424,  22  S.  Ct.  195,  46  U.  S.  (L.  ed.)  Y.)  543,  13  Am.  Dee.  564. 


6.  Holt  r.  Cmmnings,  102  Pa.  St.  6  N.  E.  824,  66  Am.  Bep.  487. 


Wages 


264. 


0.  Note:  26  Am.  Rep.  6. 
10.  Smith  T.  Oakes,  141  Mass.  461, 
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of  the  vessel's  ehrnings  among  the  owners,  officers  and  crew.  This 
mode  of  compensation  is  frequently  seen  in  shipnients  for  fishing  and 
whaling  voyages,  and  contracts  to  that  effect,  if  properly  executed,  are 
generally  lawful  and  bind  the  seamen  to  Uie  agreed  terms.'^  Sea- 
men are  usually  entiiled  to  full  wages  from  the  day  their  service 
begins  until  the  day  6f  their  return  and  discharge,*'  and'  in  certain 
cases  they  receive  from  one  to  three  months'  extra  wages  when 
improperly  discharged.**  Seamen  have  been  allowed  wages  for  part 
or  all  of  the  time  that  their  vessel  was  detained  by  embargo  or  bellig- 
erent capture;  and  in  case  of  condemnation,  np  to  the  time  of  their 
discharge  for  that  reason."  Apart  from  statute,  however,  the  seizure 
and  detention  of  a  vessel  in  an  enemy  port  at  the  outbreak  of  war, 
and  the  imprisonment  of  the  crew,  terminate  the  seaman's  right  to 
wages  thereafter,  on  the  ground  of  the  impossibility  of  performing 
his  contract  of  service  due  to  the  cessation  of  conditions  going  to  the 
Toot  of  it."  Seamen  who  were  carried,  against  thfeir  will,  on  an 
illicit  voyage  which  caused  the  seisure  and  forfeiture  of  the  ship  and 
their  own  imprisonment  in  a  foreign  country  have  been  held  entitled 
to  full  wages  from  the  time  of  their  shipping  to  the  time  of  their  retur^i 
to  the  United  States.*' 

205.  Effect  of  Loss  of  Frei^t  «r  Vessel.— The  ancient  rule  of  thb 
maritime  law  which  made  the  seamen's  right  to  wages  depend  on  the 
earning  of  freight  by  the  vessel "  has  been  abolished  by  statute  both 
in  the  United  States  and  in  England ;  and  seamen  or  appr^tices  other- 
wise entitled  may  recover  wages  <if  the  master  or  owner  in  personam 
althongh  freight  is  not  earned.^'  It  is  further  proivided  1^  statute 
in  both  countries  that  where  the  service  of  any  seaman  terminates 
before  the  period  contemplated' in  the  agreement,  by  reason  of  the 
loss  or  wreck  of  the  vessel,  snch  seaman  shall  be  sniitled  to  wages  for 
the  time  of  service  prior  to  such  termination,  but  tiot  for  any  further 
period.*^  Stipulations  by  eeamen  to  abandon  their  right  to  wages 
in  such  cases  are  inoperative  and  void.'  But  proof  that  a  seaman  or 

11.  Mote:  18  LJl.A.(N.S.)  1031.  8  U.  S.  (L.  ed.)  269;  Van  Bearen  y. 

18.  &heppazd  v.  Taylor,  Q  Pet.  676,  Wilson.  9  Cow.  (N.  T.)  158,  18  An. 

8  n.  S.  (L.  ed.)  262.  Dee.  491;  Horlo^  v.  Beal,  [19101  A. 

.  Note:  Ann.  Caa.  1912A.11S3.  G.  (Eng.)  486,  Ann.  Cas.  1916D  670. 

.   13.  See  infra,  paT.  Sl3.  Kote:  18  Am.  Dee.  40ft 

■  '  14.  Hbrlm*  v.  Beal,  {1916]  A.  a  19.  Horloek  v.  Beal,  [1916]  A.  C. 

(Eng.)  486j  Ann.  Cas.  1916D  670.  (EngO  486,  Ana.  Gas.  1916D  670; 

Note:  6  Ann.  Cas. -68.  20.  Sivewright  v.  AQen,  (1006}  '2 

-  15.  Notes:  6  UB-A.^N.B.)  457;  6  K.  B.  (Eng.)  81,  6  Ann.  Gas.  65  and 

Ann.  Cas.'  68.  n'ote';  Horloek  v.  Beal,  [1916}  A.  C. 

-^6.  Horloek  v.  Beal,  [1916]  A.  0.  (Eng.)'  486,  Ann.  Cas.  19im>  670  and 

tSng.)  486,  Aiin.-  Cas.  1910D  670.  note. 

17.  Sheppard  v.  Taylor,  5  Pet.  076,  1.  Rev.  St  %  46a5,'9  Fed.  Btat  Ann. 
8  U.  S.  (L  ed.)  269.  (2d  ed.)  151 

18.  -'ShAtpdrd  v.  Tatyfori  6  Pet  676,  '■  '  .( 
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appireatice  bfis  not  exerted  himself  to  tlie  utmost  to  save  tlie  vessel, 
cargo  and  stores  shall  bar  his  claim,'  and  he  is  not  entitled  to  salvage 
for  such  efforts  unless  his  connection  with  the  ship  is  dissolved.*  The 
seamen  are  bound  to  continue  their  services  as  long  as  the  master 
determines  that  there  is  any  hope  of  saving  the  ship,  and  until  he 
gives  it  up  the  oymers  cannot  object  to  paying  wages  on  the  ground 
diat  the  effort  at  rescue  was  hopeless.^ 

206.  Meaning  of  Loss  or  Wreck. — The  terms  of  the  statutes  pro- 
viding for  the  payment  of  wages  up  to  the  time  the  vessel  is  lost 
or  wrecked  refer  to  physical  loss  or  destruction,  not  merely  the  dep- 
rivation of  her  use  by  embargo,  or  by  seizure  or  detention  by  a 
belligerent,  nor  even  (as  some  authorities  intimate)  by  condemnation 
as  prize*  The  capture  of  a  neutral  vessel  by  a  belligerent,  coupled 
with  her  subsequent  destruction  by  the  captor,  constitute  a  loss  within 
such  statute,  though  it  is  doubtful  whether  capture  done  would  be 
sufficient.*  A  vessel  may  be  lost  or  wre<^ed  without  complete  destruc- 
tion, as  where  she  has  suffered  such  damage  by  a  casualty  in  the 
nature  of  a  wreck  that  she  could  not  be  repaired  exc^t  at  an  expense 
that  no  reasonable  owner  would  incur,  or  that  she  has  ceased  to  be  in 
a  seaworthy  condition  to  continue  within  a  reasonable  time  the  par- 
ticular voyage  commenced  as  a  commercial  adventure.  In  such  cases, 
the  seamen  receive  all  they  can  legally  claim  when  they  are  paid 
wages  at  the  contract  rate  for  the  time  of  actual  service.'  Under  the 
general  m^itime  law,  loss  of  freight  by  wreck  or  capture  of  the  vessel 
through  the  fraud  or  fault  of  master  or  owner  did  not  occasion  a  loss 
of  wages,^  but  it  has  been  held  that  the  stranding  of  a  vessel  is  none 
the  lees  a  case  of  termination  of  the  seamen's  service  by  "wreck" 
within  the  act  of  Congress  thou^  caused  by  the  master's  intoxicar 
tion  *  In  case  of  wreck  it  must  be  left  to  the  discretion  of  the  master 
to  fix  the  day  of  the  actual  termination  of  the  services,  and  his  deci- 
sion will  be  supported  unless  wrong  or  injustice  is  practiced  on  the 
seamen.*® 

207.  Payment  of  Wages;  Advances  and  Allotments. — ^It  is  provided 
by  statute  that  seamen  shall  be  paid  their  wages  witiiin  a  certain  time 
after  their  discharge  or  after  the  discharge  of  the  cargo,  with  a  penalty 

2.  Rev.  St.  §  4525,  9  Fed.  Stot.  7.  Horlock  v.  Beal,  [1916]  A.  C. 
Ann.  (2d  ed.)  162,  (Eng.)  486,  Ann.  Caa.  1916D  670  and 

3.  Hobart  v.  Drogaa,  10  Pet.  108,  note. 

9  U.  S.  (L.  ed.)  363.  Notes:  6  Ann.  Caa.  68;  Ann-  Cas. 

4.  Note:  4  L.R.A.(N.S.)  76.  1916D  688, 

5.  Horiock  V.  Beal,  [1916]  A.  C.  8.  Sheppard  v,  Taylor,  5  Pet.  675, 
(Elnir )  486.  Ann  Gu.  1916D  670  and  8  U.  S.  (L.  ed.)  269:  Van  Beuren  v. 
note^  Wilson,  9  Cow.  (N.  Y.)  158,  18  Am. 

Note:  6  Ann.  Caa,  68.  Dec  491. 

6.  Sivewhght  v.  Allen,  [1906]  2  K.  9.  Note:  6  Ann.  Cas,  68. 

B  (Enff.)  81.  6  Ann.  Caa.  66  and  note.  10.  Note:  4  L.B.A.(N.S.)  76. 
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for  delay  unless  there  is  reasonable  Cause  for  it.**  In  Eilgian3,  if 
wages  are  not  paid  or  settled  as  required  by  statute,  they  continue  to 
run  and  be  payable  until  the  time  of  final  settlement,  unless 
delay  is  due  to  the  act  or  default  of  the  seamen,  or  to  any  reasonable 
dispute  as  to  liability,  or  to  any  other  cause  not  being  the  wrongful 
act  or  default  of  the  owner  or  master.*'  In  the  sense  of  ttie  maritime 
law,  a  voyage  ends  so  as  to  entitle  the  seamen  to  their  wages  and  dis- 
charge when  a  ship  has  reached  her  port  of  final  destination  and  is 
safely  moored  at  her  berth.**  This  is  in  each  case  a  question  of  fact, 
often  based-in  large  part  on  the  language  of  particular  shipping  arti- 
cles, and  sometimes  being  left  to  the  election  of  the  master.**  Usually, 
there  must  be  some  other  act  than  the  discharge  of  the  crew,  but  a  dis- 
charge of  the  cargo  ia  not  essential.**  On  the  other  hand,  the  voyage 
is  usually  that  of  the  ship  and  not  of  the  cargo ;  and  where  the  shipping 
articles  give  the  master  the  right  to  select  the  home  port  of  discharge, 
the  fact  that  after  a  full  discharge  of  the  cargo,  the  vessel  arrives  in 
a  home  port  and  there  takes  on  bunker  coal  more  than  sufficient  to 
fake  the  vessel  to  another  home  port  does  not  end  the  voyage.**  Every 
seaman  on  a  vessel  of  the  United  States  is  entitled  to  receive  or 
demand  from  the  master  of  the  vessel  to  which  he  belongs  one  half 
part  of  the  wages  which  he  shall  have  then  earned  at  every  port 
where  the  vessel,  after  the  voyage  has  been  commenced,  shall  load  or 
deliver  cargo  before  the  voyage  is  ended,  axid  all  stipulations  in  the 
contract  to  tiie  contrary  are  void.*'  It  is  unlawful  and  criminal  under 
the  laws  of  the  United  States  to  pay  seamen's  wages  in  advance  of  the 
time  when  they  are  actually  earned,  or  to  compensate  any  person  out 
of  the  seaman's  wages  for  the  shipment  of  the  seaman.  However,  a 
seaman  may  stipulate  In  his  shipping  agreement  for  an  allotment  of 
a  portion  of  the  wages  he  may  earn  to  his  grandparents,  parents,  wife, 
sister  or  children.*^  These  provisions  are  constitotional,**  and  apply 

11.  Pacific  Mail  Steamship  Co.  v.  501  and  note;  Haylett  v.  Thompson, 
Schmidt,  241  U.  S.  245,  36  S.  Ct.  581,  [1911]  1  K.  B.  (Eng.)  311,  20  Ann. 
60  U.  S.  (L.  ed.)  982.  ,  Cas.  849. 

12.  Palace  Shipping  Co.  v.  Caine,  17.  Boston  v.  Ocean 'Steamship  Co., 
[1907]  A.  C.  (Eng.)  386,  9  Ann.  Cas.  197  Mass.  561,  83  N.  E.  1116,  14  Ann. 
526  and  note,  affirming  Caine  v.  Palace  Cas.  945. 

Steam  Shipping  Co.,  [1907]  1  K.  B.  18.  Patterson  v.  The  British  Bark 
(Eng.)  670,  7  Ann.  Cas.  343.  Eudora,  190  U.  S.  169,  23  S.  Ct  821, 

13.  Note:  9  Ann.  Cas.  505  et  seq.      47  U.  S.  (L.  ed.)  1002. 

14.  Board    of  ■  Trade    v.    Baxter,      Note:  17  Ann.  Cas.  104  et  saq. 
[1907]  A.  C.  (Eng.)  373,  9  Ann.  Cas.     19.  Patterson  v.  The  British  Bark 
501  and  note;  Haylett  v.  Thompson,  Eudora,  190  U.  S.  169,  23  S.  Ct.  821, 
[1911]  1  K.  B.  (Eng.)  311,  20  Ann.  47  U.  S.  (L.  ed.)  1002;  Wilder  v.  In- 
Cas.  849  and  note.  ter-Island  Steam  Nav.  Co.,  211  U.  S. 

15.  Note:  9  Ann.  Cas.  505  et  seq.     239,  29  S.  Ct.  58,  53  U.  S.  (L.  ed.)  164, 

16.  Board    of   Trade   v.   Baxter,  15  Ann.  Cas.  127. 
[1907J  A.  C.  (Eng.)  373,  9  Ann.  Cas. 
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.as  well  to  fonigD I  vessels  while  in  wateis.of  the  United  States  as  to 
vessels  of  the  United  States.*" 

20s.  Attachment  and  Assignment  of  Wages. — ^Under  the  statutes 
,  of  the  United  States,  wages  due  pr  accruing  to  seamen  apprentices 
are  not  subject  to  attachment  in  any  court.  Every  payment  of  wages 
to  a  seaman  or  apprentice  is  valid  notwithstanding  any  previous  sale 
or  assignment,  or  any  attachment,  incumbrance,  or  arrestment  there- 
on; and  no  assignment  or  sale  of  wages  or  of  salvage  made  prior  to 
the  accruing  thereof  binds  the  party  making  the  same,  except  such 
allotments  as  are  authorized  by  statute.^  Seamen's  wage?  are  exempt 
from  seizure  not  only  by  writs  of  attachment  issued  after  judgment  but 
by  other  proceedings  in  aid  of  execution.'  These  exemptions  do  not 
interfere  with  the  order  of  any  court  regarding  the  payment  by  any 
seaman  of  any  part  of  his  wages  for  the  support  and  maintenance  of 
his  wife  and  minor  children.  The  protection  of  the  statute  extends  to 
fishermen  employed  on  fishing  vessels,"  but  not  to  seamen  engaged  in 
coastwise  trade.* 

209.  Lien  for  Wages. — Seamen  or  mariners  are  entitled  to  a 
highly  favored  maritime'  lien  on  the  vessel  for  their  services  on 
waters  within  the  admiralty  jurisdiction,*  which  they  cannot  forfeit 
by  agreement,'  and  whereby  they  can  cling  to  the  last  plank  in  satis- 
faction of  their  wages.'  If  the  vessel  is  sold  on  forfeiture  for  an  offense 
to  which  the  seamen  are  not  privy,  the  lien  attaches  to  the  proceeds, 
especially  in  case  restitution  is  made  to  the  owners.^  Freight  is  also 

80.  Patterson  v.  The  Britiafa  Bark  Deo.  64;  Giles  v.  Vigoreux,  35  Me.  300, 

£1ldo^^  190  U.  S.  169,  23  S.  Ct  621,  68  Am.  Dee.  704;  Keating  t.  Spink,  S 

47  U.  S.  (L.  ecL)  1002.  Ohio  St.  105, 62  Am.  Dec  214. 

.   Note :  17  Ann.  Cos.  104  et  seq.  Note :  6  Ann.  Gas.  873. 

1.  Wildn  V.  Inter^Island  Steam  Nav.  6.  Wilder  v.  Inter-Island  Steam 
Co.,  211  U.  S.  239,  29  8.  Ct.  58,  53  U.  Nav.  Co.,  211  U.  S.  239,  29  8.  Ct.  58, 
S.  (U  ed.)  16^  16  Ann.  Cfu.  127  and  53  U.  8.  (U  edu)  M,  16  AmL  Cas 
note.  .127. 

2.  Wilder  t.  Inter-Island  Steam  '  Apart  from  statute,  a  seaman  may 
Nav.  Co.,  211  17.  S.  230,  29  S.  Ct  58,  waive  his  lien  by  agreement,  express 
53  U.  S.  (h.  ed.)  164,  15  Ami.  Caa.  or  implied,  as  by  taking  a  bill  of  ez- 
127  and  note.  .  change  on  the  owner.  Hanied  v. 
■  8.  9  Fed.  Stat  Ann.  (2d  ed.)  179.  Chnrehman,  4  La.  Ann.  310,  50  Am. 

4.  Inter-Island  Steam  Nav.  Co.  v.  Dee.  673. 
Byrne,  239  U.  S.  459,  36  S.  Ct.  132,     7.  Sheppard  v.  Taylor,  5  Pet.  675, 


5.  Sheppard  v.  Taylor,  5  Pet.  675,  42  V.  S.  (L.  ed.)  969;  Tios  v.  Rodo- 

8  U.  S.  (L.  ed.)  269;  The  Virgin  v.  vich,  10  La.  Ann.  101,  63  Am.  Dec. 

Vyfhius,  8  Pet  538,  8  U.  S.  (L.  ed.)  592. 

1036;  The  Resolute,  168  U.  S.  437,  18     8.  The  St.  Jago  De  Cuba,  9  Wheat. 

S.  Ct.  112,  42  U.  S.  (L.  ed.)  533;  The  409,  6  U.  S.  (L.  ed.)  122;  Sheppard 

John  G.  Stevens,  170  U.  S.  113,  18  S.  v.  Taylor,  6  Pet.  675,  8  U.  S.  (L.  od.) 

Ct  544,  42  U.  S.  (L.  ed.)  969;  Case  269. 

T.  Woolley,  6  Dana  (Ky.)  17,  32  Am.     Note:  L4t.A.1916E  347  ft  seq. 

1158 


60  U.  S.  (L.  ed.)  382. 
Note;  15  Ann.  Cas.  131. 


24  R.  a  L. 


smPFiNa 


subject  to  the  lien,  but  not  cargo  or  its  proceeds.^  The  seaman's  lien 
on  the  ship  for  his  wages,  and  reciprocally  the  lien  of  the  ship  on 
the  seaman  for  his  services,  where  such  lien  still  exists,  dates  from 
the  signing  of  the  shipping  articles.'*  It  is  not  affected  although 
the  general  owner  has  parted  with  control  of  the  vessel  by  letting  it 
to  another.''  The  mere  fact  that  a  vessel  is  navigated  by  a  receiver 
appointed  by  a  state  court  does  not  necessarily  negative  such  lien 
although  there  may  be  facts  in  the  particular  case  to  show  t^at  the 
statute  forbidding  waiver  does  not  apply,  or  that  credit  was  expressly 
given  to  the  owner,  to  the  charterer,  or  to  some  third  person.^*  The 
seaman  has  no  property  in  or  title  to  the  vessel  such  as  to  sustain  an 
action  of  replevin  or  other  proceeding  to  obtain  possession.'*  All  the 
seamen  having  like  cause  of  complaint  may  be  joined  as  complainants 
in  a  single  action,  though  the  contract  is  always  treated  in  the  ad- 
miralty according  to  the  truth  of  the  case,  as  a  several  and  distinct  con- 
tract with  each  seaman.'* 

210.  Personal  Action  for  Wa^es. — ^A  seaman  has  a  personal  cause 
of  action  against  his  employers,'*  and  he  may  sue  either  in  a  court  of 
admiralty  "  or  of  common  law,"  and  where  a  state  court  has  the  vessel 
in  custody,  it  is  competent  to  give  effect  to  the  seaman's  lien,  and 
jurisdiction  in  such  a  case  cannot  be  defeated  by  a  proceeding  in  ad- 
miralty to  recover  the  wages.'*  The  action  at  law  must  be  brought 
by  each  seaman  separately,  and  they  cannot  sue  jointly,  as  they  may 
do  in  a  proceeding  in  admiralty  to  enforce  their  lien  for  wages.'* 

Discharge 

211.  In  General. — ^The  shipping  laws  contain  explicit  and  minute 
provisions  regulating  the  discharge  of  seamen  both  at  domestic  and 
foreign  ports.  The  discharge  of  seamen  from  an  American  ship  at 
foreign  ports,  on  the  application  of  either  master  or  seaman  for  good 

9.  Sheppard  t.  Taylor,  6  Pet.  675,  8  U.  S.  (L.  ed.)  269;  OUver  Alex- 
8  U.  8.  (t.  ed.)  269.  ander,  6  Pet.  143,  8  V.  S.  (L.  ed.) 

10.  Tneker  v.  Alezandroff,  183  U.  8.  349;  Giles  v.  Tigoreux,  35  Me.  300, 
424,  22  8.  Ct  195,  46  U.  S.  (L.  ed.)  58  Am.  Dee.  704. 

264.  16.  Sheppard  v.  Taylor,  5  Pet.  676, 

11.  Giles  V.  Tigorenz,  35  Me.  300,  8  U.  S.  (L.  ed.)  269;  Oliver  v.  Alez- 
58  Am.  Dee.  701  ander,  6  Pet.  143,  8  U.  S.  (L.  ed.)  349; 

12.  The  Resolute^  168  XT.  8.  437,  18  The  Thomas  Jefferson,  10  Wheat  428, 
S.  Ct  112, 42  U.  8.  (L.  ed.)  533.  6  U.  S.  (L.  ed.)  358, 

13.  Keating  v.  Spiok,  8  Ohio  St  17.  Oliver  v.  Alexander,  6  Pet.  143, 
105,  62  Am.  Dec  214.  8  U.  S.  (L.  ed.)  349;  Keating  v.  Spink, 

14.  Oliver  v.  Alexander,  6  Pet  143,  3  Ohio  St.  105,  62  Am.  Dec.  214. 

8  U.  S.  (li.  ed.)  349;  Wilder  v.  Inter-     18.  Keating  v.  Spink,  3  Ohio  St 
Island  Steam  Nav,  Co.,  211  U.  S.  239,  105,  62  Am.  Dec.  214. 
29  S.  Ct,  58,  53  U.  S,  (L.  ed.)  164,  15     19.  Oliver  v.  Alexander,  6  Pet  143, 
Ann.  Cas.  127.  8  U.  S.  (U  ed.)  340. 

16.  Sheppard  v.  Taylor,  5  Pet  675, 
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cause  shown,,  must  be  granted  by  the  local  consular  officer  of  the 
United  States,  who  must  first  require  the  master  to  pay  the  wages  then 
due  the  seaman The  master  of  a  vessel  has  no  right  to  discharge 
a  seaman  before  the  termination  of  the  voyage  or  service  stipulated, 
unless  he  is  disqualified  for  further  service  or  is  guilty  of  a  serious 
breach  of  the  ship's  discipline.*  Among  the  causes  held  sufficient  have 
been  persistent  laziness,  insolence,  disobedience  to  orders,  and  the  like.* 
Seamen  are  entitled  to  damages  vhen  discharged  without  their  con- 
sent on  account  of  the  voyage  being  broken  up  by  lack  of  funds,  fault 
of  the  master,  or  the  unseaworthiness,  disability  or  sale  of  the  vessel, 
but  not  by  perils  of  the  sea.' 

212.  Actions  for  Wrongful  Discharge. — ^A  seaman  who,  being  ready 
and  willing  to  perform  his  contract,  is  unjustifiably  discharged  by  the 
master,  is  entitled  to  recover  from  the  owner  of  the  vessel  for  such 
wrongful  discharge.*  He  cannot  recover  against  the  master  where 
it  does  not  apear  that  the  master  has  done  him  any  wrong  or  injury 
except  that  necessarily  resulting  from  a  violation  of  the  contract  of  em- 
ployment.* It  has  been  held  that  where  immediately  after  the  wrong- 
ful discharge  an  offer  is  made  to  reinstate  the  seaman,  which  is  de- 
cUned,  such  refusal  of  the  seaman  places  him  in  default  and  absolves 
the  master  from  all  obligation  to  him  under  the  contract.*  The  fact 
that  the  seaman  consented  to  being  discharged  before  the  termination 
of  the  voyage  on  condition  of  receiving  a  full  month's  wages,  which 
were  not  paid,  is  no  defense  to  such  an  action.'  Nor  does  a  certificate 
of  a  consul  that  a  seaman  was  discharged  with  his  approbation  pre- 
clude the  court,  in  an  action  against  the  master  for  the  alleged  wrong- 
ful discharge  of  such  seaman,  from  inquiring  into  the  cause  of  the 
discharge,  and  awarding  damages  if  the  discharge  was  unjustifiable.* 

213.  Measure  of  Damages. — ^The  general  rule  is  that  the  measure 
of  damages  for  a  wrongful  discharge  is  such  an  amount  as  will  be  a 
complete  indemnity  therefor.'  Ordinarily  this  consists  in  th*^  time 
lost  by  him  until  by  the  exercise  of  reasonable  diligence  he  can  oDtain 
further  employment,  as  well  as  the  entire  amount  of  wages  earned  and 
due  up  to  the  time  of  his  discharge  without  deduction.^"  It  often  in- 

20.  Note:  45  L.R.A.  493  et  seq.        197  Mass.  561,  83  N.  E.  1116,  14  Ann. 

1.  Buddington  v.  Smith,  13  Conn.  Cas.  945  and  note. 

334.  33  Am.   Dec.  407;   Boston  v.      Notes:  31  A.  S.  R.  806;  5  L.RA. 

Ocean  Steamship  Co.,  197  Mass.  561,  (N.S.)  456. 

83  N.  E.  1116,  14  Ann.  Cas.  946.  5.  Note:  5  L.R.A.(N.S.)  457. 

2.  Tics  V.  Rodovich,  10  La.  Ann.      6.  Note:  14  Ann.  Cas.  948. 

101,  63  Am.  Dec.  592.  7.  Boston  v.  Ocean  Steamship  Co., 

Notes:  32  Am.  Bep.  660  ;  24  L.R.A.  197  Mass.  661,  83  N.  E.  1116,  14  Ann. 

(N.S.)  820.  Cas.  945. 

3.  Van  Beuren  v.  Wilson,  9  Cow.  8.  Note:  5  L.R.A.(N.S.)  457. 

(N.  Y.)  158,  18  Am.  Dec.  491.  9.  Notes:  31  A.  S.  R.  806;  5  L.R.A. 

Note:  5  L.R.A.(N.S.)  457.  (N.S.)  457;  14  Aim.  Cas.  946  et  seq. 

4.  Boston  T.  Ocean  Steamship  Co.,     10.  Note:  14  Ann.  Cas.  947. 
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eludes  his  wages  in  full  up  to  the  time  of  the  return  of  the  vessel, 
or  in  a  proper  case  up  to  the  time  of  his  actual  or  possible  return, 
expenses  incurred  by  him  in  returning  to  the  country  or  port  of  ship- 
ment/^ and  sometimes  an  allowance  tm  board  and  maintenance  while 
awaiting  employment^*  Under  the  British  statute-  providing  that 
seamen's  wages  shall  run  and  be  payable  until  the  time  of  ^nal  settle- 
mentf  seamen  wrongfully  dischai^d  are  entitied  to  wages  from  the 
time  of  the  breach  of  their  contract  until  the  final  decision  of  the 
appellate  court  in  the  action  brought  by  them.''  Damages  in  par- 
ticular cases  may  include  such  items  as  the  value  of  the  seaman's 
clothing  and  effects  wrongfully  detained  by  the  master,'*  damages 
for  being  unjustifiably  sent  to  jail,  counsel  fees  under  some  circum- 
stances, and  in  general  all  that  he  has  lost  in  time,  expense  and  suf- 
fering.'* Seamen  wrongfully  discharged  have  also  been  permitted 
to  recover  their  portions  of  prize  money  or  other  earnings  of  the  ship 
received  subsequently  to  the  dischevge  in  which  they  would  have  been 
entitled  to  participate." 

214.  Intermediate  Earnings. — A  seaman  who  has  been  wrongfully 
discharged  is  not  at  liberty  to  aggravate  the  damages  by  incurring 
unnecessary  expenses,  or  by  refusing  to  earn  wages  on  hia  homeward 
passage  when  opportunity  is  offered.  On  the  contrary,  it  is  his  duty 
to  seek  with  reasonable  diligence  other  employment,  and  wages  which 
be  has  earned  or  might  have  earned  are  as  a  rule  deducted  from  the 
total  indemnity  awarded."  Such  deduction  should  be  made  from  the 
expense  of  his  return  and  not  from  his  wages  already  earned  at  the 
time  of  discharge.'®  A  seaman  entitied  to  the  position  of  mate  is 
under  no  obligation  to  serve  as  an  ordinal?  sailor,  and  the  owners  of 
the  vessel  can  claim  no  deduction  for  his  wages  on  the  voyage  to  the 
home  port  when  he  was  unable  to  obtain  a  situation  as  mate  and  was 
compelled  to  ship  as  a  sailor  before  the  mast."  The  burden  is  on  the 
master  of  the  vessel  to  show  that  the  discharged  seaman  had  profitable 
employment  and  also  to  show  the  amount  earned  by  him,  in  order  to 
entitie  the  master  to  an  abatement  on  account  of  his  earnings.*** 

IL  Boston  V.  Ocean  SteBmship  Co.,  14.  Notes:  6  L.R.A.(N.S.)  467;  14 

197  Mass.  561,  83  N.  E.  1U6, 14  Ann.  Ann.  Gas.  947. 

Gas.  945  and  note:  Van  Beuren  v.  Wil-  15.  Note:  14  Ann.  Caa.  947. 

son,  9  Gow.  (N.  T.)  168, 18  Am.  Deo.  16.  Note:  5  Ii.B.A.(N.S.)  -467. 

491  17.  Boston  t.  Ocean  Steamship  Co., 

Note:  6  L.R.A.(N.S.)  456  et  seq.  197  Mass.  561,  83  N.  B.  1116, 14  Ann. 

12.  Palace  Shipping  Co.  v.  Caine,  Cas.  945  and  note. 

ri907]  A.  0.  (Eng.)  386,  9  Ann.  Cas.  Note:  6  L.B.A.(N.S.)  457. 

526  and  note. '  ^  '      '  18.  Nota:  5  L.B.A.(N.S.)  457;  14 

Note :  14  Ann.  Caa.  947.  Aim.  Cas.  947. 

13.  Palace  Shipping  Co.  v.  Cftine,  19.  Notes:  6  L.R.A.(N.S.)  4ff7;  14 
fl907]  A.  C.  (Eng.)  386,  9  Ann.  Cas.  Ann.  Cas.  947. 

526  and  note.  20.  Note:  14  Ann.  Caa.  947.     ■  i 
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Medical  Treatment 

215.  Right  of  Seaman  to  Treatment  and  Core  Generally^— It  is 

an  ancient  and  well  settied  rule  of  the  maritime  law,  sanctioned  alike 
by  sound  policy  and  by  intritiaic  equity,  that  seamen  are  entitled  to  be 
cured  at  the  expense  of  the  ship  and  her  owners  of  sickness  or  injury 
sustained  in  the  ship's  service.'  In  England,  this  right  is  now  given 
and  its  application  defined  by  statute.*  The  right  of  the  seaman  to 
treament  and  cure  extends  to  any  illness  or  injury  of  a  seaman  sus- 
tained in  the  ship's  service  without  regard  to  whether  it  occurs  in  a 
home  or  foreign  port,  upon  the  ocean  or  on  inland  lakes  or  rivers,  sub- 
ject, however,  to  reascmable  qualification  when  the  voyage  is  short.' 
The  right  conferred  constitutes  a  part  of  the  contract  for  wages,  and 
'is  a  material  ingredient  in  the  compensation  for  the  labor  and  services 
of  the  seaman.*  It  entitles  him  to  be  indemnified  against  any  per- 
sonal responsibility  which  he  may  Tiave  incurred,  in  respect  to  his 
own  medical  expenses,'  and  to  obtain  reimbursement,  as  for  wages 
earned,  for  any  outlay  therein  which  he  may  have  hims^  made,  by  a 
triple  remedy  in  the  admiralty  against  the  ship,  the  owners  and  the 
master,*  The  seaman's  right  to  the  expenses  of  his  cure  are  not  barred 
by  the  fact  that  his  sickness  or  injury  was  incurred  without  fault  on 
the  part  of  the  shipowner  or  his  agents,'  or  that  the  physician  was 
called  by  the  mate  in  charge  of  the  vessel  in  the  absence  of  the  mas- 
ter,* or  that  the  disease  is  malignant  or  infectious.'  Liability  as  be- 
tween the  owner  and  the  charterer  of  a  chartered  ship  is  governed  by 
the  same  principles  which  determine  the  proper  incidence  of  liability 
in  case  of  contracts  made  or  tort  committed  by  the  members  of  the 
crew  of  such  a  ship."  Under  some  circumstances,  the  shipowner  is 

1.  The  Osceola,  189  U.  S.  158,  23  S.  Ii.R.A.(N.S.)  199,  200  ;  7  Ann.  Cas. 
Ct.  483,  47  U.  S,  (L.  ed.)  760;  The  203. 

Hamilton,  207  U.  S.  398,  28  S.  Ct.  133,     4.  Holt  v.  Cumnungs,  102  Pa.  St. 
52  U.  S.  (L.  ed.)  264;  The  Kenilworth,  212,  48  Am.  Rep.  199.        ^  ^  ^ 
144  Fed.  376,  75  C.  C.  A.  314,  7  Ann.  ,J^^^'%J^"^  * 
Cas.  202  and  note,  4  L.R.A.(N.S.)  49  ^"^HJ^lJ^-rf  *  /vrfil  TO 
and  note;  Duncan  v.  Reed,  39  Me.  415,     J*  S^JJ"  *  TS!:^\^^'\m  P-  s* 
63  Am.  bee.  635;  Searff  v.  Metcalf,  „  »■  5**L  R^T^ 

'A^^^f^'.'^Su-'r''^-^-  N<2ift  m.(N.S.)  69,  70;  7 

R.  807  and  note;  Holt  v.  Cummings,  a__   n„  oflS 

102  Pa.  St.  212  48  Am  Rep  199  7:^ot^i  2&  L.ILA.  551;  4  L.R.A. 

Notes:  1  A.  S.  R.  813;  28  L.R.A.  (NS  )  69 

549  et  seq.;  35  L.R.A.(N.S.)  199;  7  Holt*  v-  Cummings,  102  Pa.  St. 

Ann.  Cas.  203.  212,  48  Am.  Rep.  199. 

2.  The  Osceola,  189  U.  S.  158,  23  S.  Note:  34  I^.A.(N.S.)  366. 

Ct.  483,  47  U.  S.  (L.  ed.)  760.  9.  Notes:  28  L.R.A.  549  ;  4  I1.R.A. 

Notes:  4  Ii.R.A.(N.S.)  73  et  seq.;  7  (N.S.)  69. 

Ann.  Cas.  209.  10.  Note:  4  L.R.A.(N.S.)  69.  See 

8.  Notes:  4  L.RJi..(N.S.)  77;  36  supra,  par.  134,  and  infra,  par.  223. 
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bound  to  reimburae  the  consignee  o£  the  ship  at  a  foreign  port"  or 
'  a  consul  or  other  officer  for  such  expenses  paid  by  him  on  the  vessel's 
account." 

216.  Persons  Entitled  to  Benefit  of  Rule.— The  rule  just  stated 
was  origin^ly  restricted  m  its  f^plicaticHt  to  the  crews  of  sea  going 
vessels,**  but  has  been  extended  in  this  country  to  persons  employed 
on  the  Great  Lakes  and  navigable  rivers.'*  Its  operation  in  respect  to 
such  waters  is,  however,  limited  to  cases  ia  which  the  contract  of  em- 
ployment relates  to  a  definite  voyage  of  some  length,  and  it  has  been 
held  not  to  apply  to  a  person  engaged  for  a  few  hours  to  assist  in  mov- 
ing a  barge  from  one  point  in  a  harbor  to  another,**  Though  at  first 
applicable  only  to  common  seamen,*'  the  rule  now  embraces  the 
master  and  officers  of  tiie  ship,  and  all  Uie  members  of  the  orew 
have  been  employed  in  the  ordinary  manner,  whether  their  duties 
pertain  to  navigaticm  or  not,  and  whether  they  are  comp^sated  by 
wages  of  a  specific  amount,  or  by  a  share  of  the  earnings  of  the  vessel, 
as  in  the  case  of  fishermen  on  a  vessel  paid  by  a  ahare  in  the  catch.*' 
There  is  no  obligation  to  furnish  medical  aid  to  a  stowaway.** 

217.  Necessity  that  Disabilitiet  Be  Incurred  in  Ship's  Service. — 
A  seaman  is  not  entitled  to  be  cured  at  the  expense  of  the  ship  where 
the  illness  or  injury  was  not  incurred  in  the  ship's  service,*'  as  where 
he  receives  an  injury  in  the  pursuit  of  his  own  private  concern  or 
pleasure.**  But  the  term  "service  of  the  ship"  is  not  limited  in  its 
application  to  acts  done  for  the  benefit  of  the  ship  or  in  the  actual  per- 
formance of  duty,*  and  has  been  held  to  include  an  injury  inflicted 
by  an.  officer  in  punishing  a  seaman  in  an  improper  manner.*  The 
words  alBo  apply  not  only  to  any  hurt  sustained  by  a  casualty,  but 
to  any  illness  brought  on  ia  seaman,  while  doing  his  dut^  in  the  sarvioe 
qf  the  ship,  as  by  bad  provisions,*  and  it  is  not  necessary  to  show  that 
the  sickness  originated  while  the  seaman  was  actually  in  the  service 
of  the  ship,  but  merely  that  it  existed  during  that  period.  A  vessel 
is  not,  however,  chargeable  with  the  expenses  of  the  cure  of  a  seaman 
who,  being  in  a  diseased  condition  onknown  to  the  master  or  owners, 

11.  Notes:  28  L.R.A,  550,  551;  4  (N.S.)  70;  17  Ann.  Cas.  105.  And 
L.R.A.(N.S.)  70.  see  supra,  par.  160. 

12.  Not«:  4  L.R.A(N.S.)  74.  18.  Notes:  4  LJa.A(N.S.)  70;  7 

13.  Note:  4LJLA.(N".S.)  70.  Ann.  Cas.  205. 

14.  Holt  V.  Cummings,  102  Pa.  St  19.  The  Kenilworth,  144  Fed.  376, 
212,  48  Am,  Rep.  ISO.  75  C.  C.  A.  314,  7  Ann.  Cas.  202  and 

Notes:  28  L.R.A  553  ;  4  L.R.A.  note,  4  L.R.A.(N.S.)  49  and  note. 
(N.S.)  70;  7  Ann.  Cas.  205.  Note:  4  L,R.A.(N.S.)  71,  74,  77. 

16.  Notes:  28  L.R.A.  553;  4  L.B.A.     20.  Note:  4  L.BA„(N.S.)  71. 
{N.S.)  70;  35  L.R.A.(N.S.)  199.  1.  Notes:  4Ij.E.A.(N.S.)  71;  7  Ann. 
,:16.  Note:  28  L.R.A.  553.    See  sn-  Cas.  203. 

pra,  par.  198.  2.  Note:  4  Ii.R.A.(N.S.)  7L 

17.  Notee:  28  LM^  553;  4  LJt.A.     3.  Note:  4  L.B.A.(N.S.)  76. 
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ships  as  an  able  man.^  Since,  where  a  vessel  is  shipwrecked  the  sea- 
men are  not  deemed  to  be  discharged  until  she  is  finally  abandoned 
by  the  master,'  injuries  to  seamen  from  the  same  occurrence  that  ccoi- 
verted  the  ship  into  a  wreck  are  held  to  have  been  received  in  the  ser- 
vice of  the  vessel.* 

218.  Expenses  Included  In  Charge. — The  charge  on  a  vessel  and 
her  owners  for  the  cure  of  a  sick  and  disabled  seaman  ordinarily  in- 
cludes not  only  medicine,  medical  advice  and  treatment  on  board  the 
vessel,  but  nursing,  diet,  lodging  snd  other  suitable  treatment  and 
assistance  on  shore  if  the  seaman  is  removed  there  necessarily,  or  for 
the  ship's  convenience,  or  with  the  master's  consent,  even  though  the 
removal  be  at  the  request  of  the  seaman.^  The  seaman  is  also  entitled 
to  wages,  at  least  until  the  end  of  the  voyage  or  his  return  home.* 
The  charge  extends,  however,  only  to  ordinary  medical  means,  and 
does  not  include  extraordinary  treatment  or  attention  which  the  dis- 
abled seaman  can  give  himself.*  For  instance,  he  cannot  recover  the 
amount  charged  for  a  private  room  in  a  ho^ital,  where  there  is 
nothing  to  show  that  he  could  not  have  been  treated  in  the  public  ward 
without  any  additional  expense.*®  Furthermore,  the  owners  are  hable 
only  for  expenses  necessarily  incurred  in  the  cure,  apd  not  for  expend- 
itures, made  by  oUiers  on  his  behalf,  whids  he  is  under  no  obligation  to 
repay,  and  wMdi  were  made  after  he  had  been  cured  so  far  aa  OTdinary 
medical  means  were  concerned.  A  seaman  is  not  entitled  to  compen- 
sation or  indenmity  in  the  way  of  consequratial  damages  for  dis- 
aUlities  or  effects  occasioned  by  the  sickness  or  injury,  ezoept  in  case 
of  .negligence,**  nor  for  medical  attendance  if  he  was  sent  to  a  hoo- 
pital  at  the  expense  of  the  ship,  or  treated  gratuitously.** 

219.  Duration  of  Ship's  Liability. — Although  it  is  universally  ad- 
mitted that  a  disabled  seaman  ia  entitled  to  be  cared  for  at  the  expense 

4.  Note:  4L.R.A.(N.S.)  72.  314,  7  Ann.  Cas.  202  and  note,  4 L.R.A. 

5.  See  supra,  par.  205,  206.  (N.S.)  49  and  note. 

6.  Note:  4  L.R.A.(N.S.)  76.  9.  The  OsceoU,  189  U.  S.  168,  23 

7.  The  Osceola,  189  U.  S.  168,  23  8.  Ct  483,  47  U.  S.  (L.  ed.)  760;  The 
S.  Ct.  483,  47  U.  S.  (L.  ed.)  760;  The  KenUworth,  144  Fed.  376,  75  C.  C.  A. 
Keoilworth,  144  Fed.  376,  75  C.  C.  A.  314,  7  Ann.  Cas.  202  and  note,  4  L.B.A. 
314,  7  Ana.  Cas.  202  and  note,  4  L.R.A.  (N.S.)  49  and  note. 

(N.S.)  49  and  note;  Duncan  v.  Eeed,  Note:  7  Ann.  Cas.  205. 

39  Me.  415,  63  Am.  Dec.  635;  Scarff  10.  Note:  4 L.R.A.(N.S.)  73,74. 

V.  Metcalf,  107  N.  Y.  211, 13  N.  E.  798,  11.  The  Osceola,  189  U.  S.  158,  23 

1  A.  S.  R.  807  and  note;  Holt  v.  Cum-  S.  Ct.  483,  47  U.  S.  (L.  ed.)  760;  The 

mings,  102  Pa.  St.  212,  48  Am.  Kep.  Kenilworth,  144  Fed.  376,  76  C.  C.  A. 


Notes:  1  A.  S.  R.  813;  28  L.R.A.  (N8.)  49  and  note. 
650,  563  ;  4  L.R.A.(N.S.)  68,  71  et     Notes:  28  L.B.A.  652  ;  4  L.E.A. 


8.  The  Osceola,  189  U.  S.  158,  23     And  see  infra,  par.  227  et  aeq. 
S.  Ct  483,  47  U.  S.  (L.  ed.)  760;  The     12.  Notes:  4  t.BA.(N.S.)  71,  76, 
Eenilwortb,  144  Fed.  376,  76  C.  C.  A.  76;  7  Ann.  Cas.  208. 


199. 


314, 7  Ann.  Cas.  202  and  note,  4  L.BJI. 


(N.S.)  70,  79. 
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of  the  ship  at  least  until  the  end  of  the  voya^  and  his  discharge  from 
service,^*  there  is  much  uncertainty  among  the  authorities  as  to  just 
how  long  the  right  continues.  Some  decisions  are  to  the  effect  that 
where  the  injury  or  sickness  is  caused  by  no  fault  of  the  shipowner  or 
his  agent,  the  obligation  of  the  ship  does  not  extend  beyond  the  ter- 
mination of  the  seaman's  contact  and  his  return  to  the  port  of  dis- 
charge.** Other  decisions,  however,  impose  the  obligation  upon  the 
ship  to  support  and  care  for  him  a  reasonable  time  after  the  voyage 
is  ended  in  the  event  that  his  condition  requires  it.**  In  many  cases 
it  is  stated  broadly  that  it  is  the  duty  of  the  ship  to  cure  the  sick  or 
disabled  seaman,  at  least  so  far  as  the  ordinary  medical  means  ex- 
tend,** Where  the  sickness  or  disability  is  caused  or  aggravated  by 
the  misconduct  or  negligence  of  the  shipowner  or  his  agents,  it  is 
generally  agreed  that  the  seaman  is  entitled  to  an  allowance  for  the 
expenses  of  his  care,  even  after  the  termination  of  the  voyage.*'  The 
liability  does  not  continue  an  unlimited  time  for  the  cure  of  a  chronic 
disease,  but  generally  terminates  when  the  cure  is  complete  so  far  as 
ordinary  medical  means  extend.**  Under  the  British  merchant  ship- 
ping act,  it  has  been  held  that  a  shipowner  is  not  liable  for  the  ex- 
penses of  medical  attendance  upon  a  seaman  injured  in  the  service  of 
the  ship  after  the  seaman  has  been  brought  back  to  a  port  of  the 
Unit«d  Kingdom.** 

220.  Waiver  or  Loss  of  Right  Generally. — Stipulations  in  shipping 
articles  requiring  seamen  to  pay  for  medicines  and  medical  aid  have 
been  held  void  upon  grounds  of  public  policy  and  an  express  prom- 
ise by  a  sick  seaman  to  pay  his  physician's  bill  has  been  refused 
enforcement  as  being  without  consideration.*  Neither  the  statutory 
provisions  for  a  discharge  and  release  of  wages  before  a  shipping  com- 
missioner, nor  for  a  discharge  abroad  with  a  month's  wages  by  a  con- 
sular officer  on  account  of  hurt  or  injury,'  absolves  the  vessel  from 
liability  for  expenses  of  the  seaman's  medical  treatment  for  a  hurt 
received  before  the  discharge.*  On  the  other  hand,  an  abandonment 

13.  The  Osceola,  189  U.  S.  158,  23  seq.;  7  Ann.  Cas.  205. 

S.  Ct.  483,  47  U.  S.  (L.  ed.)  760;  Baa-  17.  Notes:  28  L.R.A.  552  ;  4  L.R.A. 

quail  V.  The  City  of  Carlisle,  39  Fed.  (N.S.)  80;  7  Ann.  Caa.  205. 

807,  5  L.R.A.  52;  Tbe  Kenilworth,  144  18.  The  KenUworth,  144  Fed.  376, 

Fed.  376,  76  C.  C.  A.  314,  7  Ann.  Cas.  75  C.  C.  A.  314,  7  Ann.  Ca8.  202  and 

202  and  note,  4  L.R.A.(N.S.)  49  and  note,  4  L.R.A.(N.S.)  49. 

note.  Notes:  28  L.R.A.  552  ;  4  L.B.A. 

Notes:  28  L.R.A.  552;  4  UR-A.  (N.S.)  77,78,79. 

(N.S.)  77  et  seq.  19.  Note:  7  Ann.  Ca8.  209. 

14.  Notes:  28  L.R.A.  552  ;  4  L.R.A.  20.  Notes:  28  L.R.A.  553  ;  4  L.R.A. 
(N.S.)  77  et  seq.;  7  Ann.  Cas.  205.  (N.S.)  76,  77;  7  Ann.  Cas.  203,  208. 

16.  Notes:  1  A.  S.  R.  813;  28  L.R.A.     1.  Notes:  28  L.R.A.  563;  4  L.R.A 
552  ;  4  L.R.A.(N.S.)  77  et  seq.;  7  (N;S.)  77. 
Ann.  Cas.  205.  2.  See  supra,  par.  211. 

16.  Notes:  4  L.R.A.(N.S.)  78  et     S.  Note:  4  L.R.A.(N.S.)  69. 
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of  the  service  by  the  aeaman  operates  as  a  renunciation  of  any  furthex 
claim  upon  the  ship  for  the  expenses  of  the  cure.* 

221.  Forfeitoze  by  Hisconduct  or  Negligence. — A  seaman  is  noi 
entitled  to  be  cured  at  the  ship's  expense  of  a  disahility  incurred 
through  his  own  misconduct,*  as,  for  example,  a  disease  contracted  in 
consequences  of  his  vices  or  faults,  and  in  defiance  of  the  counsel  and 
command  of  his  superior  officers.*  So,  also,  a  seaman  who  disregards 
the  advice  of  his  physician,  and  uses  a  wounded  foot,  cannot  recover 
from  the  ship  for  its  subsequent  care  and  cure.^  In  such  cases  it  is 
held  that  the  expense  may  be  charged  against  the  wages  of  tho  wrong- 
doer.* However,  to  forfeit  his  claim  the  injury  or  nckness  must  be 
owing  to  vicious  or  unjustifiable  conduct^  such  as  gross  negligence 
operating  in  the  nature  of  a  fraud  upon  the  owners,  wilful  disobedience 
to  orders,  and  persistent  neglect  of  duty.*  Ordinary  negligence,  con- 
sistent with  good  faiUi  and  an  honest  intention  to4o  his  duty,  is  not 
sufficient,  nor  is  tiie  negligence  of  a  fellow  servant.** 

222.  Effect  of  Statutes  Establishing  Marine  Hospital  Service.-* 
In  the  United  States,  sick  and  disabled  seamen  may  be  admitted  to 
the  public  health  and  marine  hospitals  now  maintained  by  the  federal 
government  out  of  receipts  from  duties  on  tonnage.' '  "Seaman"  aa 
here  used  includes  any  person  employed  on  board  in  the  care,  preser- 
vation, or  navigation  of  any  vessel,  or  in  the  service,  on  board,  of 
those  engaged  in  such  care,  preservation  or  navigation.^'  These  stat- 
utes do  not  repeal  or  take  away  the  seaman's  right  under  the  maritime 
law  to  be  cured  at  the  expense  of  the  8hq>,i*  but  are  simply  auxiliary 
thereto.**  Accordingly  a  disabled  seaman  is  not  obliged  to  aocept 
an  offer  of  treatment  in  the  public  service  and  marine  hospital,  but 
may  require  the  vessel  to  fulfil  its  obligation  in  reqwct  to  his  care 
and  medical  attention.**  But  a  seaman  who  has  declined  an  offer  of 

4.  Notes:  1  A.  S.  R.  813,  814;  28  Notes:  1  A.  S.  R.  813,  814:  28 

L.R.A.  554-,  4  L.R.A.(N.S.)  71.  L.R.A.  554;  7  Ann.  Caa.  208. 

6.  Note:  7  Ann.  Cas.  208.  11.  Notes:  4  URJi.(N.B.)  77:  7 

6.  Notes:  28  L.R.A.  554  ;  4  L.EA.  Ann.  Cas.  209. 


(N.S.)  72;  7  Ann.  Cas.  208. 
7.  Note:  4  Ii.R.A.(N.S.)  72. 


12.  Act  of  March  3,  187S,  eh,  166, 
sec.  3.  3  Fed.  Stat.  Ann.  (2d  ed.)  669. 

13.  See  supra,  par  216  et  seq. 


See  eupra,  par.  221,  226. 


9.  Basquall  v.  The  City  of  Carlisle^ 
39  Fed.  807,  5  L.R.A.  52. 


8.  Notes:  1  A.  S.  R.  813;  4  L.B»A. 

(N.S.)  72. 


Notes:  1  A.  S.  R.  813;  28  L.R.A. 
552;  4  L.B.A.(N.S.}  71  etseq.;  7  Ann, 
Cas.  208. 


14.  Holt  v.  Cummings,  102  Pa.  St 
212,  48  Am.  Rep.  199. 


10.  The  Osceola,  189  U.  S.  158,  23 


Notes:  1  A.  8.  R.  813,  814;  31  A:  Bi 
R.  806; '4  L.B.A.(N.S.)  77;  7  Ann. 

Cas.  209. 


S.  Ct.  483,  47  U.  S.  (L.  eA.)  760;  The 
Hamilton,  207  tJ.  S.  398,  28  S.  Ct.  133, 
52  U.  S.  (L.  ed.)  264;  Basquall  v.  The 
City  of  CorUsle,  39  FsA,  807,  5  L.R.A. 
62. 


15.  Holt  r.  Cmnminga,  l(ffi  Pa.  St. 
212,  48  Am,  Rep.  199. 


Notes:  4  LJLA.(N.S.)  77;  7  Ann. 

Cas.  209. 
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the  master  to  procure  a  physician  for  his  treatment  on  board  ship, 
and  has  aftenrards  been  discharged,  at  his  own  request,  from  a  marine 
hospital,  cannot  make  claim  for  medical  e^ense  thereafter  in  some 
other  hospital.  Nor  is  the  ship  req)onsible  for  the  treatment  received 
by  an  injured  seaman  at  a  marine  hospital  to  which  he  has  been  taken 
with  his  own  consent** 

223.  General  Duty  of  Shipowners  to  Provide  Medical  Treatment.— 
The  duty  to  provide  proper  medical  treatment  and  attendance  for 
seamen  falling  ill  or  suffering  injury  in  the  service  of  the  ship  has 
been  imposed  upon  the  ^powners  by  all  maritime  nations,*'  and 
default  in  its  performance  entitles  the  seaman  to  proceed  in  rem 
against  the  vessel  or  in  personam  against  the  owner  for  consequential 
damages  suffered.*^  Courts  of  admiralty  in  the  United  States  will 
entertain  jurisdiction  of  such  action  against  a  foreign  ship  where  the 
circumstances  are  such  that  ihe  seaman  would  otherwise  be  without 
effective  remedy.**  In  the  performance  of  the  duty  to  provide  medi- 
cal treatment  the  master  stands  as  the  agent  and  representative  of  the 
owners,  and  his  negligence  is  theirs.*"  They  can  be  relieved  by  noth- 
ing short  of  an  actual  demise  of  the  vessel,  such  as  takes  from  them 
all  possession,  authority,  or  control.*  The  shipowner's  duty  extends, 
however,  only  to  such  care  and  attention  as  circumstances  require  or 
permit,*  and  the  question  of  its  adequate  performance  is  to  be  deter- 
mined with  reference  to  the  facts  of  each  particular  case  •  Thus,  for 
instance,  it  has  been  held  that  a  vessel  under  thirty  tons  burden,  mak- 
ing short  trips  of  less  than  forty  miles  on  an  inland  lake,  is  not  liable  to 

16.  Notes:  4  L.B.A.(N.S.)  77;  7  19.  Note:  4  L.RA.(N.S.)  69.  And 
Ann.  Cas.  209.  see  supra,  par.  6. 

17.  The  Osceola,  189  V.  S.  158,  23  20.  Searff  v.  Metcalf,  107  N.  T.  211, 
S.  Ct.  483,  47  U.  S.  (L.  ed.)  760;  The  IS  N.  E.  796,  1  A.  S.  R.  807;  Gabriel- 
Iroquois,  194  U.  S.  240,  24  S.  Ct.  640,  son  v.  Waydell,  135  N.  T.  1,  31  N.  E. 
48  U.  S.  (L.  ed.)  955;  Basquall  v.  The  969,  31  A.  8.  R.  793, 17  L.R.A.  228. 
City  of  Carlisle,  39  Fed.  807,  5  L.R.A.  Notes:  31  A.  S.  R.  806;  75  A.  S.  B. 
52;  The  Kenilworth,  144  Fed.  376,  75  628. 

C.  C.  A.  314,  7  Ann.  Caa.  202  and  note,  1.  Searff  v.  Metcalf,  107  N.  Y.  211, 
4  L.R.A.(N.S.)  49  and  note;  Searff  v.  13  N.  E.  796,  1  A.  S.  R.  807  and  note. 
Metcalf,  107  N.  T.  211, 13  N.  E.  796, 1  And  see  supra,  par.  Ill,  133,  215. 
A.  S.  B.  807  and  note;  Gabrielson  v.  2.  The  Iroquois,  194  U.  S.  240,  24 
Wavdell,  135  N.  T.  1,  31  N.  E.  969,  31  S.  Ct.  640,  48  V.  S.  (L.  ed.)  955; 
A.  S.  R.  793  and  note,  17  L.R.A.  228.  Searff  v.  Metcalf,  107  N,  T.  211, 13  N. 
Note:  7  Ann.  Cas.  2()3.  E.  796,  1  A.  S.  R.  807  and  note;  Ga^ 

18.  The  Iroquois,  194  U.  S.  240,  24  brielson  v.  WaydelL  135  N.  Y.  1,  31  N. 
S.  Ct.  640.  48  U.  S.  (L.  ed.)  955;  Baa-  E.  969,  31  A.  S.  B.  793  and  note,  17 
quail  V.  The  City  of  Carlisle,  39  Fed.  L.R.A.  228. 

807,  5  L.R.A.  52;  Searff  v.  Metcalf,  3.  The  Iroquois,  194  TJ.  S.  240,  24 
107  N.  Y.  211,  13  N.  B.  796,  1  A.  S.  S.  Ct.  640,  48  U.  S.  (L.  ed.)  955;  The 
R.  807  and  note.  Kenilworth,  144  Fed.  376,  75  C.  C.  A. 

Notes;  31  A.  8.  B.  806  ;  28  L.B.A.  314,  7  Ann.  Cas.  202  and  not«^  4 
549  et  seq.;  4  L.R.A.(N.S.)  69,  72  et  L.B.A.(N.S.)  49  and  note. 
Beq.:  7  Ann.  Cas.  2081 
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ati  injured  employee  because  of  failure  to  have  on  board  medicines  and 
appliances  necessary  to  treat  the  inju^> 

224.  Necessity  for  Ship  to  Carry  Surgeon;  Treatment  by  Master. — 
Large  passenger  vessels  always  carry  a  ship's  surgeon  whose  services 
are  available  to  both  passengers  and  crew,*  but  the  presence  of  physi- 
(dahs  and  nurses  is  not  required  by  law  upon  an  otilinary  freighting 
vessel,  where  the  master  is  presumed  to  have  some  knowledge  of  the 
treatment  of  diseases,  and  in  ordinary  cases  stands  in  the  place  of  a 
physician  or  surgeon*  In  such  cases  it  is  the  duty  of  the  master  to 
act  according  to  his  best  judgment  until  regular  medical  advice  can 
be  obtained  with  reasonable  despatch.'   He  is  not  required  to  have 

skill  and  discernment  of  a  surgeon,  cmd  if  he  acts  in  good  faith 
and  with  honest  judgment  according  to  his  lights,  the  injured  seaman 
cannot  hold  the  vessel  responsible  for  an  error  in  bis  judgment  as  to 
either  diagnosis  or  treatment* 

225.  Duty  of  Master  to  Obtain  Medical  Assistance  on  Shore. — 
Where  a  seaman  is  seriously  injured  or  is  taken  dangerously  ill  on 
shipboard,  the  master  must  exercise  a  reasonable  judgment  as  to 
obtaining  medical  or  surgical  treatment  ashore,  and  whether  he  has 
adequately  discharged  his  duty  is  to  be  determined  with  reference 
to  the  facts  of  the  particular  case.*  If  there  ia  reasonable  evidence 
of  a  necessity  for  such  treatment  while  the  vessel  is  actually  in  port, 
the  master  should  forthwith  procure  such  as  is  there  available.^*  But 
it  cannot  be  said  that  in  every  instance  where  even  a  serious  accident 
or  illness  occurs  at  sea  the  master  ia  bound  to  disregard  every  other 
consideration  and  make  for  the  nearest  port.^^  Each  case  must 
'  depend  upon  its  own  circumstances,  having  reference  to  the  serious- 
ness of  the  injurj"^,  the  care  that  can  be  given  the  sailor  on  shipboard, 
the  proximity  of  an  intermediate  port,  the  consequences  of  delay  to 
the  interests  of  the  shipowner,  the  direction  of  the  wind  and  the  prob- 
ability of  its  continuing  in  the  same  direction,  and  the  fact  whether 
a  surgeon  ia  likely  to  be  found  with  competent  skill  to  take  charge 

4.  Lapier  v.  Beaubien  lee,  etc.,  Co.,  8.  The  EenilwortSi,  144  Fed.  376,  75 

162  Mieh.  633,  127  N.  W.  692,  36  C.  C.  A.  314,  7  Ann.  Cos.  202  and  note. 

L.R.A.(N.S.)  190  and  note.  4  L.BJL.(N.S.)  48  and  note. 

6.  The  Iroquois,  194  U.  S.  240. 24  S.  Notes:  1  A.  S.  B.  813,  814;  7  Ann. 

Ct  640,  48  U.  S.  (L.  ed.)  955.   And  Gas.  208. 

see  infra,  par.  388.  9.  The  Eenilworth,  144  Fed.  376.  75 

6.  The  IroqaoiB,  194  U.  8.  240. 24  S.  C.  C.  A.  314,  7  Ann.  Gas.  202  and 
Ct  640,  48  U.  S.  (li.  ed.)  966;  The  note,  4  LJLA.(N.S.}  49  and  note. 
Kenilworth,  144  Fed.  376,  76  G.  C.  A.  10.  Scarff  t.  Metoalf,  107  N.  Y.  211. 
S14,  7  Ann.  Gas.  202  and  note^  4  13  N.  E.  796, 1  A.  S.  fi.  807  and  note. 
LJt.A.<N.S.)  49  and  note.  Notes:  28  L.KA.  550;  4  LJLA. 

Notn:  1  A.  S.  R.  813;  28  L.B.A.  (N.S.)  72,  73;  7  Ann.  Caa.  205. 

561;  4  Ij.R.A.(N.S.)  72.  11.  Notea:  31  A.  S.  B.  806;  4  LJLA. 

7.  Notes:  1  A.  S.  R.  813,  814.  See  (N.  S.)  72,  73;  7  Ann.  Cas.  206.  And 
infn.  per.  ^6.  see  oases  cited  in  the  next  note. 
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of  the  case.  With  reference  to  putting  into  port,  all  that  can  be 
demanded  of  the  master  is  the  exercise  of  reasonable  judgment  and 
the  ordinary  acquaintance  of  a  seaman  with  the  geography  and  re- 
sources of  the  coun^.  If,  however,  the  injury  is  such  that  a  person 
of  ordinary  judgment  would  know  that,  unless  it  were  treated  by  a 
surgeon,  it  might  cause  the  death  or  permanent  disability  of  the  sea- 
man, it  has  bem  held  that  it  is  the  imperative  duty  of  the  master 
to  make  even  a  deviation  of  several  hundred  miles  to  reach  the  near- 
est port  where  the  services  of  a  surgeon  can  be  obtained,  and  the 
loss  of  time  and  possible  risk  to  the  cargo  are  matters  which  will  not 
be  permitted  to  outweigh  this  duty.'*  The  owner  of  a  tug  on  a  lake 
cannot  be  held  liable  for  injuries  to  an  employee  at  a  time  when  the 
tug  and  its  tow  were  aground  on  a  dark  ni^t  because  the  tug  did  not 
immediately  abandon  the  tow  and  start  for  port  to  procure  aid  for 
him." 

226.  Statutory  Requirements  as  to  Medicine  Chests  and  Anti- 
scorbutics.— ^Independently  of  statute  there  seems  to  be  no  obhgation 
on  the  part  of  a  vessel  owner  to  provide  a  medicine  chest  for  the  use 
of  the  ship  during  the  voyage.**  Congress  has,  however,  provided 
that  every  vessel  belonging  to  a  citizen  of  the  United  States,  bound 
from  a  port  in  the  United  States  to  any  foreign  port,  or  being  of  a 
burden  of  seventy-five  tons  or  upward  and  bound  between  Atlantic 
and  Pacific  ports  shall  be  provided  with  a  chest  of  medicines.  Sail- 
ing vessels  bound  upon  certain  ^ecified  long  voyages,  or  engaged  in 
whaling,  fishing,  or  sealing,  must -also  be  provided  with  antiscor- 
butics, to  be  served  out  to  every  seaman  as  prescribed.^^  Noncompli- 
ance with  these  requirements  results  in  the  incurrence  of  penalties," 
and  the  crew  have  also  a  right  of  action  for  any  injury  which  they 
may  suffer  from  breach  of  the  statute. The  present  requirements 
of  the  statute  do  not  di^laoe  but  merely  supplement  the  shipowners' 
general  duty  to  provide  proper  medical  treatment  and  attendance 
for  seamen  falling  ill  or  suffering  injury  in  the  service  of  the  ship,** 
but  under  a  former  medicine  chest  act  it  was  held  that  vessels  of  the 
kind  embraced  by  the  statute,  when  equipped  with  medicine  chests 
according  to  the  requirements  of  the  statute,  were  exempt  in  ordi- 
nary cases  from  the  charges  for  medicines  and  medical  advice  of  sick 

12.  The  Iroquois,  194  U.  S.  240,  24      14.  Note:  4  L.R.A.(N.S.)  75. 

S.  Ct.  640,  48  U.  S.  (L.  ed.)  955;  The  15.  The  Iroquois,  194  V.  S.  240,  24 

Kenilwovth,  ]44  Fed.  376,  75  C.  C.  A.  S.  Ct.  640,  48  U.  S.  (L.  ed.)  955. 

314,  7  Ann.  Cas.  202  and  note,  4  Notes;  4  L.R.A.(N.S.)  75;  7  Ann. 

L-R-A-CKS.)  49  and  note.  Cas.  208. 

Notes:  4  L.R.A.(N.S.)  72,  73  ;  7  16.  R.  S.  sec.  4569,  4570,  9  Fed. 

Ann.  Cas.  206.  Stat.  Ann.  (2d.  ed.)  195,  196. 

13.  Lapier  v.  Beaubien  Ice,  etc.,  Co,,  17.  Notes:  31  A.  S.  R.  806;  4  I..R.A. 
162  Mich.  533.  127  N.  W.  692,  35  (N.S.)  75. 


L.R.A.(N.S.)  199. 


18.  The  Iroqnois,  194  U.  S.  240,  24 
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seamen.^*  The  British  Merchant  Shipping  Acts  contain  provisiom 
very  similar  to  our  own  in  requirements  and  penalties,  but  it  13  some- 
what doubtful  whether  seamen  injured  by  the  breach  tibereof  have  an 
action  for  consequential  damages.™ 


227.  In  GeneraL — A  seaman's  right  to  recover  for  personal  injuries 
received  in  the  service  of  the  ship  is  governed,  with  certain  important 
modifications,  by  the  law  of  master  and  servant.*  Apart  from  statute, 
he  is  not  entitled  to  damages  when  the  injury  is  not  caused  by  any 
negligence  or  breach  of  duty  toward  him  by  the  master  or  ownera 
of  the  vessel,*  nor  can  his  ho^ital  expenses  be  recovered  under  a 
declaration  which  merely  claims  damages  for  the  injury.*  The  vessel 
is  not  liable  for  an  injury  to  a  seaman  by  the  negligence  of  the 
employee  of  a  stevedore  who  is  an  independent  contractor.*  In 
admiralty,  a  seaman  is  not  allowed  to  recover  an  indemnity  for  the 
negligence  of  the  master,  or  any  member  of  the  crew,  but  is  entitled 
to  maintenance  and  cure,  whether  the  injuries  were  received  by  neg- 
ligence or  accident*  As  to  whether  a  maritime  employee  is  within 
the  purview  of  a  workmen's  compensation  act  is  discussed  elsewhere 
in  this  work.* 

228.  Responsibility  of  Vessel  and  Owner. — The  owner  of  a  ship 
must  provide  his  seamen  with  reasonable  security  against  dangers 
to  life  and  limb  in  the  performance  of  their  functions.'    It  is  his 

S.  Ct.  640,  48  U.  S.  (L.  ed.)  955;  162  Slleh.  533, 12  N.  W.  692,  35  Ii.R.A. 
ScarflF  v.  Metcalf,  107  N.  T.  211, 13  N.  (N.S.)  199. 
E.  796, 1  A.  S.  R.  807  and  note;  Holt     3.  Note:  4  L.BJ\..(N.S.)  70. 
V.  Cununisgs,  102  Pa.  St.  212,  48  Am.     4.  Sankin  v.  Horehanta,  etc.,  Transp. 


And  see  supra,  par.  215  et  seq.,  222.  Steamship  Co.,  88  Pa.  St.  269,  32  Am: 
19.  Duncan  v.  Reed,  39  Me.  415,  63  Rep.  462. 


Notes:  28  L.R.A.  563,  554  ;  4  L.R.A.  Generally  as  to  the  liability  of  an  em- 
(N.S.)  74  et  seq.;  7  Ann.  Cas.  208.     ployer  for  the  aets  of  an  independent 

20.  Notes:  31  A.  S.  R.  806;  28  contractor,  see  Ikdependent  ContraO- 
L.R.A.  653  ;  4  L.R.A.(N.S.)  74;  9  tors,  vol.  14,  p.  79  et  seq. 
L.R.A.(N.S.)'  375.  .    5.  The  Oaaeola,  189  U.  S.  158,  23  & 

1.  Kalleck  v.  Deering,  161  Mass.  Ct.  483.  47  U.  S.  (L.  ed.)  760. 
469,  37  N.  E.  450,  43  A.  S.  R.  421;      Note:  L.R.A.1917F  678  et  seq. 
Lapier  v.  Beaubien  Ice,  etc.,  Co.,  162      And  see  supra,  par.  215  et  seq.,  and 
Mich.  533,  127  N.  W.  692,  35  L.R.A.  infra,  par.  235. 
(N.S.)  199;  Gabrielson  v.  Waydell,     6.  See  Workmen's  Compensation 
135  N.  Y.  1,  31  N.  E.  969,  31  A.  S.  R.  Acts. 

7&3  and  note,  17  L.R.A.  228.  7.  The  Joseph  B.  Thomas,  86  Fed. 

Note:  1  A.  S.  R.  812,  813.  658,  30  C.  C.  A.  333,  58  U.  S.  App. 

See  Master  and  Servant,  vol.  18,  p.  619,  46  L.R.A.  58. 


Personal  Injuries 


Co.,  73  Ga.  229,  54  Am.  Rep.  874: 
Haas    v.    Pbiladdphia,    etc.,  Mail 


Am.  Dec.  635. 


Note:  65  L.RA..  470. 


544  et  seq. 
2.  Xiapier  v.  Beaubien  Ice,  etc.,  Co., 


Note:  31  A.  S.  R.  807. 
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duty  to  furnish  a  seaworthy  vessel,  properly  equipped  and  supplied 
for  t^e  voyage,  competent  officers  and  a  sufficient  crew,'  and  a  safe 
place  to  work,'  and  to  provide  and  keep  in  order  reasonably  safe  and 
suitable  appliances  for  the  performance  by  the  seamen  of  their  work 
on  board.  These  duties  cannot  be  delegated,  and  the  owners  are 
liable  for  any  injury  to  a  seaman  cansed  by  failure  of  owners  or  offi- 
cers properly  to  discharge  them.*'  Neither  ship  nor  owner,  however, 
is  liable  for  accidents  resulting  from  latent  defects  in  the  vessel's 
construction  or  equipment,  and  without  negligence  or  omission  of 
duty  on  tiie  part  of  the  owner  or  his  agents.'^  Misconduct  or  neglect 
by  the  officers  in  the  treatment  of  the  seaman,  after  he  has  been 
wounded  in  the  service  of  the  ship,  becomes  a  different  and  additional 
cause  of  action  against  the  ship,  because  a  legal  obligation  to  him 
then  arises  to  afford  suitable  care  and  nursing;  and  if  t^is  be  neglect- 
ed the  ship  may  be  held  to  consequential  damages.*' 

229.  Assumption  of  Risk;  Injury  from  Obedience  to  Improper 
Orders. — The  general  principle  of  law  that  a  person  entering  a  dan- 
gerous employment  is  regarded  as  assuming  the  ordinary  risks  of 
such  employment  is  peculiarly  applicable  to  the  case  of  seamen.*' 
Accordingly  a  seaman,  experienced  in  service  in  a  particular  type 
of  vessel,  cannot  recover  for  injuries  received  in  falling  through  an 
upon  hatchway  in  the  ordinary  place  for  hatchways  and  at  a  time 
and  place  where  they  were  likely  to  be  properly  left  open.**  Being 
bound,  however,  to  obey  the  mast^'s  ordeia  or  suffer  punishment 

B.  The  Oseeolft,  189  U.  S.  158,  23  S.  880,  L.RJ1.10X7F  671. 
Ct.  483, 47  n.  S.  (U  ed.)  760;  Uxaon    Notes:  31  A.  S.  B.  807;  75  A.  S.  R. 
V.  Alaska  Steamship  Co.,  96  Wash.  628;  54  L.R.A.  134. 
065.  165  Pbc.  880,  L.B.A.1917F  671.       11.  Note:  1  A.  S.  B.  813. 
Notes:  1  A.  S.  R.  812,  813;  54     12.  The  City  of  Carlisle,  39  Fed. 


And  sae  supra,  par.  32,  and  infra,  223  et  seq. 
par.  275.  13.  Qaebeo  Steamdiip  Co.  v.  Mez^ 

9.  Kelly  v.  New  Haven  Steamboat  chant,  133  IT.  S.  375, 10  S.  Ct  897,  33 
Co.,  74  Conn.  343,  50  Atl.  871,  92  A.  U.  S.  (L.  ed.)  666;  The  Iroquois,  194 
S.  R.  220,  57  L.R.A.  494;  Lar«>n  v.  V.  S.  240,  24  S.  Ct  640,  48  U.  S: 
Alaska  Steamship  Co.,  96  Wash.  666,  (L.  ed.)  965;  Camffv.  Blanehard  Nav. 
165  Pac.  880.  L.R.A.19I7P  671.  Co^  66.  Mich.  838,  38  N.  W.  744, 11  A. 

Note:  20  Ann.  Cas.  6  et  seq.  S.  R.  541;  Lapier  v.  Beanbien  Ice,  ete., 

10.  The  Osceola,  189  U.  S.  158,  29  Co.,  162  Mich.  533,  127  N.  W.  692,  35 
8.  Ct.  483,  47  U.  S.  (L.  ed.)  760;  Kel-  L.R.A.(N.f!.)  199;  Caive  v.  Palace 
ly  V.  New  Haven  Steamboat  Co.,  74  Steam  Shipping  Co.,  [1907]  1  K.  B. 
Conn.  343,  60  Atl.  871,  92  A.  S.  R.  220  (Eng.)  670,  7  Ann.  Caa.  343.  For  a 
and  note,  57  L.R.A.  494;  ScarfE  V.  Met-  fall  discussion  of  the  doctrine  of  abh 
«alf,  107  N.  Y.  211, 13  N.  G.  796, 1  A.  sumption  of  risk,  see  Master  and  Sbb« 
S.  R.  807;  Gabrielson  t.  Waydell,  135  vant,  vol.  18,  p.  671  et  seq. 

.S".  Y.  1,  31  N.  B.  969,  31  A.  S.  R.  793,      14.  CEuiifl  v.  Blanchard  Nav.  Co.,"6G 
i7 '  L.R.A.  228;  Larson  v.  Alaska  Mich.  638,  33  N.  W.  744^  11  A.  S. 
Steamahip'Go.,  96  Wash.  665^  165  Pac.  641. 
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807,  5  L.B.A.  52.  And  see  anpra,  par. 
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for  his  refusal,  a  seaman  does  not  assume  the  risk  of  dangerous  work, 
which  he  undertakes,  under  protest  and  with  the  exercise  of  due 
care,  at  the  master's  command,  and  may  recover  for  injury  th^hy 
caused.'*  But  he  has  no  redress  for  an  injury  resulting  from  his 
own  carelessness  in  expcuting  a  proper  command,'*  thou^  the  same 
be  accompanied  by  an  oath." 

230.  Assault  and  Battery. — Shipowners  are  bound  by  the  mari- 
time law  to  see  that  the  seamen  employed  upon  their  ships  have  prop- 
er treatment,  and  that  they  shall  be  protected  on  the  high  seas  from 
unnecessary  violence  or  undue  harshness  and  severity.  They  are 
accordingly  liable  for  assaults  and  injuries  unjustifiably  inflicted  on 
a  seaman  by  the  ship's  officers  within  the  scope  of  their  duties  and 
in  the  exercise  of  their  control  over  him,'^  as  in  attempting  to  compel 
obedience  to  orders."  There  is,  however,  no  hability  upon  the  own- 
ers where  the  act  is  beyond  the  officer's  authority  and  employment, 
such  as  a  wilful  and  malicious  assault,'^  or  an  attack  on  account  of 
the  seaman's  disobedience  to  orders  committed  after  the  act  has  been 
done  and  the  emergency  has  passed.' 

231.  Injuries  by  Fellow  Servants. — If  the  owner  of  a  ship  has  ful- 
filled his  duties  in  regard  to  supplying  proper  vessel,  appliances  and 
crew,*  he  is  not  liable  beyond  the  expense  of  his  maintonance  and 
care  for  an  injury  caused  to  a  seaman  by  the  negligence  or  miscon- 
duct of  his  fellow  servants.'  Thus,  for  instance,  a  seaman  cannot  re- 
cover for  an  injury  received  while  using  an  implement  which  he  was 
directed  to  use  by  a  fellow  servant,  who  was  guilty  of  negligence  in 
constructing  the  implemmt  and  in  ordering  the  seaman  to  use  it.* 
Where  the  owner  has  furnished  a  sufficient  number  of  competent 
seamen,  and  proper  appliances  for  their  use,  a  seaman  cannot  recover 

16.  Thompson  v.  Hennano,  47  Wis.  U.  S.  (L.  ed.)  656  and  note;  The  Osce* 

602,  3  N.  W.  579,  32  Am.  Rep.  784.  olft,  189  U.  S.  158,  23  S.  Ct  483,  47  U. 

Notes:  31  A.  S.  R.  807;  17  LJt.A.  S.  (L.  ed.)  769;  KeUy  v.  New  Haven 

606;  51  L.R.A.  582.  Steamboat  Co.,  74  Conn.  343,  50  Atl. 

16.  WUliams  v.  Churchill,  137  Mass.  871,  92  A.  S.  B.  220  and  note,  57 
243,  50  Am.  Rep.  304.  L.B.A.  494;  Kalleck  t.  Doeriag,  161 

Note:  31  A.  S.  R.  807.  Mass.  469,  37  N.  E.  450,  42  A.  S.  R. 

17.  Williams  v.  Chai«hill,  137  Mass.  421;  Caniff  t.  Blanehard  Nav.  Co., 
243,  50  Am.  Rep.  304.  66  Mich.  638,  33  N.  W.  744,  11  A.  S. 

Note:  17  L.R.A.  606.  B.  541;  Gabrielscm  v.  Waydell,  135 

18.  Note:  31  A.  S.  R.-  807,  808.        N.  Y.  1,  31  N.  E.  969,  31  A.  S.  E.  793 

19.  Note:  27  LJLA.  183.  and  note,  17  L.R.A.  228. 

80.  Oabrielson  v.  Waydell,  135  N.  Notes:  51  L.R.A.  537  et  seq.;  54 

T.  1,  31  N.  E.  969,  31  A.  S.  B.  793  and  L.B.A.  133;  20  Ann.  Cas,  8. 

note,  17  L.R.A.  228.  For  a  full  discussion  of  the  feUon 

Note :  27  L.R.A.  183.  servant  doctrine,  see  Mastir  avd  Sib- 

1.  Notes:  31  A.  S.  B.  808;  27  L.B.A.  vant,  vol.  18,  p.  712  et  seq. 

183.  4.  Kalleck  v.  Deering,  161  Mass.  4ff6, 

2.  See  supra,  par.  228.  37  N.  £.  450, 42  A.  S.  R.  42L 

3.  Quebec  Steamship  Co.  t.  Mer-  Note:  51  L.R.A.  537> 
obant,  133  U.  8.  375, 10  S.  Gt  397,  33 
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for  injuiy  sufiFered  as  a  result  of  the  negligence  of  a  fellow  servant 
in  the  use  or  operation  of  such  appliances'  or  resulting  from  his 
failure  to  use  them.'  The  doctrine  of  fellow  service  will  not  defeat 
the  hability  of  a  steamship  company  for  death  of  a  member  of  the 
crew  through  the  sinking  of  ike  vessel,  although  the  cause  of  tiie 
accident  was  the  negligence  of  the  master  and  pilot,  where  the  loss 
of  life  was  due  to  inability  to  launch  the  boats  because  of  insufficiency 
of  tiie  crew  in  that  they  could  not  understand  the  language  of  tiie 
officers,  and  had  not  been  drilled  in  lowering  the  boats.^ 

232.  Who  Are  Fellow  Servants  Generally. — ^AU  members  of  the 
crew  on  the  same  vessel  are  fellow  servants  of  each  other,  though  their 
duties  and  functions  differ;^  and  the  same  is  true  of  workmen  en- 
gaged .in  building,  repeuring,  loading  or  imloading  a  ship.'  So  it 
has  been  held  that  the  porter  and  carpenter  of  a  steamship  are  fellow 
sen'ants  with  the  stewardess.^'  Whether  a  seaman  is  a  fellow  servant 
with  employees  of  a  stevedore  who  is  not  an  independent  contractor 
is  for  the  jury.^^  A  finding  by  the  jury  that  the  plaintiff,  who  was 
master  of  one  of  several  canalboats,  was  a  "coemployee"  with  the  cap- 
tain of  a  steamboat  employed  to  tow  the  canalboats,  including  the  one 
of  which  the  plaintiff  was  master,  and  that  the  plaintiff  was  "associated 
with"  the  steamboat  captain  and  engaged  in  the  same  line  of  busing 
at  the  time  of  the  injury  in  making  up  the  tow,  has  been  held  not  to 
bring  the  plaintiff  and  the  captain  of  the  steamboat  into  the  category 
of  fellow  servants.** 

233.  Master  and  Officers  as  Fellow  Servants  of  Crew.— The 
authorities  all  agree  that,  in  ^e  performance  of  ship  owners'  non- 
delegable duties  to  the  seaman,**  the  master  or  other  <^cer  acts  as 
representative  or  vice  principal,  and  his  n^ect  therein  is  to  be  re- 
garded not  as  that  of  a  fellow  servant,  but  as  the  default  of  the  own- 
ers.** As  to  the  performance  of  other  duties  many  cases  have  held 

5.  Quebec  Steamship  Co.  v.  Mer-  10.  Quebec  Steamship  Co.  v.  Her- 
chant,  133  U.  S.  375,  10  S.  Ct  397,  chant,  133  U,  S.  375, 10  S.  Ct.  397,  83 
33  U.  S.  (L.  ed.)  656;  Kelly  v.  New  V.  S.  (L.  ed.)  666. 

Haven  Steamboat  Co.,  74  Conn.  343,  11.  Hasa    v.    Philadelphia,  etc., 

50  Atl.  871,  92  A.  8.  R.  220  and  note>  Steamship  Co.,  88  Pa.  St.  269,  32  Am. 

57  L.R.A.  494.  Rep.  462. 

Note:  54  L.R.A.  133, 134.  Note:  65  L.B^.  470. 

6.  Kelly  v.  New  Haven  Steamboat  12.  Note:  SO  Lit. A.  460. 
Co.,  74  Conn.  343,  50  Ati.  871,  92  A.  13.  See  anpra,  par.  228. 

S.  E.  220. 57  L.R.A,  494.  11  Scarff  v.  Metcalf,  107  N.  T.  211, 

7.  In  xe  Pacific  Mail  Steamboat  Co.,  13  N.  E.  796, 1  A.  S.  R.  807;  Gabriel- 
ISO  Fed.  76,  64  C.  C.  A.  410, 69  L.R.A.  son  v.  WaydelL  136  N.  Y.  1,  31  N.  E. 


8.  The  Osceola,  180  T7.  S.  168,  23  Laison  v.  Alaska  Steamship  Co.,  96 
S.  Ct.  483,  47  U.  S.  (L.  ed.)  760;  Wash.  665, 165  Pac.  880,  L.R.A.1917P 
Kalleck  v.  Deerin^r,  161  Mass.  469,  37  671. 


71. 


N.  E.  450,  42  A.- S.  R.  421. 
Note:  50  I1.R.A.  438. 
0.  Note:  50  L.R.A.  437,  43a 


Notes:  31  A.  S.  R.  805  ;  75  A.  S.  R. 
628:  SI  LJLA.  537  et  seq.,  683  ;  54 
LJtJL.  134. 
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that  the  master,  mate,  and  other  officers  afe  fellow  servants  engaged 
in  a  common  employment  with  the  crew  under  them,  for  whose  neg- 
ligence or  misconduct  the  owner  is  not  liable.**  Other  authorities, 
however,  deny  that  the  master  is  a  fellow  servant  with  members  of 
his  crew,  and  allow  recovery  by  seamen  injured  through  his  negli- 
gence." Thus  a  seaman  injured  by  the  breaking  of  a  gasket  which 
the  captain  knew  from  the  report  of  the  mate  to  be  in  a  rotten  con- 
dition haa  been  allowed  to  maintain  a  libel  in  admiralty  against  the 
ship  to  recover  damages  for  the  injury.*'  Even  in  these  jurisdictions, 
however,  recovery  has  been  denied  to  a  mate  injured  by  the  negli- 
gence of  the  captain,  the  relations  between  these  two  employees  not 
being  the  same  as  those  between  Uie  captain  and  the  seamen.'^  Still 
other  cases  take  the  view  that  the  master  is  a  vice  principal  and  rep- 
resentative of  the  owner  in  all  matters  concerning  the  operation  of 
the  vess^.'*  And  a  boatswain  supervising  tiie  unloading  of  the  cargo 
of  a  ship  and  executing  the  will  of  the  master  has  been  held,  not  a 
fellow  servant,  but  a  vice  principal  with  respect  to  the  seamen  under 
his  control.'**  Congress  has  adopted  the  latter  view,  and  provided 
"that  in  any  suit  to  recover  damages  for  any  injury  sustained  on 
board  vessel  or  in  its  service  seamen  having  command  shall  not  be 
held  to  be  fellow  servants  with  those  under  their  authority."  * 

234.  Contributory  Negligence  as  Defense. — At  common  law,  con- 
tributory neghgence  bars  a  seaman's  recovery  for  personal  injuries, 
as  in  the  ease  of  other  servante.*  Admiralty,  on  the  other  hand,  does 
not  regard  it  as  an  absolute  defense,'  and  where  the  negligence  is 
concurrent,  or  both  parties  are  in  fault,  the  court  will  apportion  ihs 
damages,  or  ^ve  or  withhold  them,  in  the  exercise  of  a  sound  discre- 

ISi.  Keliy  T.  New  Haven  Steamboat  18.  Mathews  v.  Ca«e,.  $1  Wis.  491, 

Co.,  74  Conn.  343,  50  Atl.  871,  92  A.  21  N.  W.  513,  60  Am.  Rep.  151. 

S.  R.  220  and  note,  67  L.R.A.  404;  Note:  61  L.R.A.  583. 

Kalleck  v.  Deering,  161  Mass.  469,  19.  Note:  51  L.E.A,  582. 

37  N.  E.  450,  42  A.  S.  R.  421;  Cani^  20.  Larson  v.  Alaska  Steamship  Co., 

V.  Blanchard  Nav.  Co.,  66  Mioh.  638,  96  Wash.  665,  166  Pac.  880,  L.R.A. 

33  N.  W.  744,  11  A.  S.  R.  541;  Scarif  1917P  671. 

V.  Metealf,  107  N.  T.  211,  13  N.  B.  1.  Act  of  March  4,  1915,  ch.  153, 

796,  1  A.  S.  R.  807;  Gabrielson  v.  see.  20,  9  Fed.  Stat  Ann.  (2d  ed.)  180. 

Waydell,  135  N.  Y.  1,  31  N.  E.  969,  2.  Kalleck  v.  Deering,  161  Masa. 

31  A.  S.  R.  793,  17  L.R.A.  228.  469,  37  N.  E.  450,  42  A.  S.  R.  421; 

Notes:  27  L.R.A.  183;  50  L.R.A.  Caniff  v.  Blanchard  Nav.  Co.,  66  Mich. 

438;  51  L.R.A.  537  et  seq.,  582;  54  638,  33  N.  W.  744,  11  A.  S.  R.  541. 

L.R.A.  133.  Generally  as  to  the  effect  of  contrihu- 

16.  Thompson  v.  Hermann,  47  Wis.  tory  negligence  on  the  part  of  an  em- 

602,  3  N.  W.  579,  32  Am.  Rep.  784.  ployee  as  a  defense  against  the  con- 

-  Notes:  31  A.  S.  R.  805;  76  A.  S.  sequences  of  his  employer's  negligence, 

628;  27  L.R.A.  183;  61  L.R.A.  537,  see  Master  and  Sbotamt,  toL  18,  p. 

582  et  seq.  632  et  seq. 

:  17.  Notes:  27  L3.A.  183;  51  3.  Note:  1  A.  S.  B.  813. 
682. 
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tion,  according  to  principles  of  equity  and  justice,  considering  all 
the  ckomostadces  bf  the  'ceaaJ^  Eyea  in  eases  where  the  sMp  is'^not 
sQolcted  in  'damages!  beeauM.  of  the  seaman's  negligence,  yet  it  will 
be  held  responsible  for  its  negligence  contributing  to  the  injury,  to 
the  extent  of  paying  for  the  direct  care,  attention,  medical  services, 
and  expenses  required  for  the  injured  person.^  A  seaman's  right  to 
recover  against  another  vessel  for  personal  injuries  caused  by  the 
negligence,  of  the  latter  is  not  bariied  bj  the  contributory  negligence 
of  his  own  vessel.* 

235.  Actions^Except  in  the  case  of  suits  for  assault  and  battery, 
which,  nndw  the  sixteenth  admiralty  rule  of  the  United  States  su- 
preme courty  must  be  in  personam  only,'  a  seaman  injured  in  the 
service  of  the  ship  may  proceed  in  admiralty  against  the  ship  by  an 
action  in  rem,^  or  against  the  master  or  owner  in  personam.'  He 
has  also  the  usual  concurrent  remedy  at  laW|^*>  and  in  a  prdper  case 
the  local  courts  will  entertain  jurisdiction  of  such  action  by  a  foreign 
seaman  dischai^ed  in  this  country,  although  the  tort  was  committed 
on  board  a  foreign  vessel  on  the  high  seas  while  the  relation  of  master 
and  seaman  existed.^'  Entries  in  the  official  log  book  bearing  upon 
the  injury  and  the  treatmttit  given  are  not  admissible  in  evidence 
by  virtue  of  a  statute  of  the  country  to  which  the  ship  belongs  declar- 
ing  that  such  entries  shall  be  received,  but  may  be  admitted  as  priran 
facie  evidence  of  the  truth  of  entries  required  by  such  statute  to  be 
made.^*  Questions  of  negligence  and  mfety  of  applitmces  are  for 
the  consid^T^on  of  the  jury  in  common  law  cases.''  According  to 
some  deci^ons,  in  an  action  at  common  law  based  on  a  maritime  tort 
a  seaman  may  recover  the  full  indemnity  allowed  by  the  common 
law,  and  is  not  bound  by  the  admiralty  rule  limiting  the  allowance 
to  wages  to  the  end  of  Uie  voyage  and  the  expenses  of  mtiintenance 
^d  care  for  a  r^a^nable  time  thereafter.^*  The  authorities,  how- 
ever, are  not  uniform  on  this  point.'* 

I  4.  The  Citu  of  €ariisle,'89  Ped.  807,     10.  Larson  v.  Alaska  Steamship  Co., 

5  L.E.A.  52.  96  Wash.  665,  165  Pae.  880,  LJI.A. 
Note:  1  A.  S.  R.  813.                       1917F  671  and  note. 

And  8^  infra,  par.  269.  11.  Johnson  v.  Dalton,  1  Cow.  (N. 

5.  Notes:  28  L.K.A.  564  ;  4  L.R.A.  Y.)  564,  13  Am.  Dec.  564. 
^N.S.)  72.   And       supra,  par.  215,     12.  The  City  of  Carlisle,  39  Fed. 
220,  221.  807,  5  L.R.A.  62, 

■  ■  6.  The  Hamilton,  207  U.  S.  398,  28  13.  Williams  v.  Hays,  157  N.  Y.  541, 
$.  Ct.  133,  52  U.  S.  (U  ed.)  264.       52  N.  E.  589,  68  A.  S.  R.  797  and 

7.  Note:  31  A.  S.  R.  803.  note,  43  L.R.A.  253;  Larson  v.  Alaska 

8.  The  City  of  Carlisle,  39  Fed.  807,  Steamship  Co.,  96  Wash.  665,  166 

6  L.R.A^  62.  Pae.  880,  L.R.A.1917F  671. 

And  see  generally,  ADHiRALTr,  vol.  14.  l>aison  v.  Alaska  Steamship  Co., 
^,  pp.  407,  440,  460.  96  Wash.  665,  165  Pac  880,  L.R.A- 

9.  Oenerally  as  to  proceedings  i^  1917F  671  and  note. 

personam  in  admiralty,  see  AbMUUUFr,  '  16.  Note:  LJl,A.1917F  678  et  seq. 
vol  1,  pp.  407,  418,  461. 
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DutieSj  Offenses  and  Pimithments 

236.  Duty  to  Obey  Orders;  PunishmMit  for  Disobedience. — ^Tlie 
maritime  law  exacts  from  a  seaman  strict  and  faithful  performance 
of  hia  duties.^*  In  all  cases,  obedience  is  his  first  duty,  and  it  is  only 
when  the  command  is  clearly  unlawful,  or  the  duty  exacted  is  plain* 
ly  unreasonable  and  unnecessary,  that  a  refusal  to  obey  can  be  toler- 
ated.^'  Even  after  shipwreck,  he  is  stiU  bound  to  exert  himself  to 
save  the  cargo,  and  as  long  as  he  has  any  duty  to  perform  he  is  sub- 
ject to  the  master's  commands.'®  The  mariners  of  a  ship  at  sea,  at 
a  distance  from  all  the  ordinary  restraints  of  government,  must  be 
subjected  to  other  rules  of  discipline  than  those  who  are  under  more 
immediate  accountability  to  law/*  and  the  master  of  a  vessel  may 
employ  coercive  measures  and  punishment  to  enforce  obedience  on 
the  part  of  the  crew  to  lawful  commands.*^  Wilful  disobedience  to 
a  lawful  command  at  sea  is  a  grave  offense  which  will  justify  the 
seaman's  punishment  or  discharge  from  the  ship,^  and  where  it  is 
not  only  wilful,  but  is  persisted  in  so  as  to  set  at  defiance  the  lawful 
authority  of  the  master,  it  amounto  to  insubordination  which  also 
works  a  forfeiture  of  wages  and  destroys  all  other  rights  which  the 
seaman  might  otherwise  have  growing  out  of  the  relation  betwoNi 
the  parties.'  The  fact  that  a  seaman  is  incompetent  to  perform  ihe 
duties  of  the  position  for  which  he  has  dipped,  or  that  he  does  not 
do  his  work  satisfactorily,  is,  however,  no  justification  for  the  inflic- 
tion of  punishment  upon  him  by  the  officers  of  the  ship.'  Flogging 
and  all  other  forms  of  corporal  punishment  on  board  any  vessel  are 
unconditionally  prohibited  by  the  federal  statutes,  and  if  inflicted 
by  any  subordinate  officer,  the  master  must  surrender  him  to  the 
proper  authorities,  or  answer  in  damages  to  the  person  illegally  pun- 
ished.* The  juriisdictdon  and  powos  of  consular  officers  as  to  the 
punishment  of  seamen  for  misconduct  on  board  a  vessel  is  treated 
elsewhere  in  this  work.' 

16.  Oabrielaon  v.  Waydell,  136  N.  Hermann,  47  Wis.  602,  S  N.  W.  579, 
T.  1,  31  tH.  E.  969,  31  A.  S.  B.  793,  32  Am.  Rep.  784.  And  see  supra,  par. 

17  L.R.A.  228.  229. 

17.  Thompson  v.  Hermann,  47  Wis.  2.  Tioa  v.  Radovick,  10  La.  Ann. 
602,  3  N.  W.  579,  32  Am.  Rep.  784.     101,  63  Am.  Deo.  592, 

Notes:  32  Am.  Kep.  560;  1  A.  S.  Notes:  32  Am.  Boa.  660  :  24  L.R.A. 
R.  812;  24  L.R.A.(N.S.)  820,  82L      (N.S.)  820. 

18.  Tics  V.  Radovick,  10  La.  Ann.  3.  Gabrielson  v.  Waydell,  135  N.  Y. 
101,  63  Am.  Dec.  592.  And  see  supra,  1,  31  N.  £.  969,  31  A.  S.  R.  793  and 
par.  205,  206,  219.  note,  17  L.R.A.  228. 

19.  Buddington  v.  Smith,  13  Conn.  4.  Aot  of  March  4,  1915,  ch.  153, 
334,  33  Am.  Dec.  407.  sec.  9,  9  Fed.  Stat  Ann.  (2d  ed.) 

20.  Thompson  v.  Heimann,  47  Wis.  229. 

602,  3  N.  W.  579,  32  Am.  Rep.  784.        6.  See  Diplomatic  and  Consulab 

1.  Tios  V.  Radovick,  10  La.  Ann.  OmcxRS,  toL  9,  p.  159  et  seq. 
101,  63  Am.  Dec  592;  Thompson  t. 
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237.  Desertion  flnd  Absence  without  Leave. — ^The  laws  of  nearly 
all  maritime  nations  have  made  provision  for  securing  the  personal 
attendance  on  the  crew  on  board,  and  for  their  punishment  for  deser- 
tion, or  absence  without  leave  during  the  life  of  the  shipping  articles.' 
Under  the  statutes  of  the  United  States,  desertion  ia  punished  by  for- 
feiture of  all  or  any  part  of  the  offender's  clothes  or  effects  which  he 
leaves  on  board,  and  of  all  or  any  part  of  the  wages  or  emoluments 
which  he  has  then  earned.  Lesser  forfeitures  of  wages  are  imposed 
for  neglect  or  refusal  without  reasonable  cause  to  join  or  proceed  to 
sea  in  the  vessel;  for  absence  at  any  time  without  leave  and  without 
sufficient  reason  from  vessel  or  duty  not  amounting  to  desertion  or 
not  treated  as  such  by  the  master,  and  for  quitting  the  vessel  without 
leave  after  her  arrived  at  her  port  of  delivery  and  before  she  is  placed 
in  security.'  Some  states  have  passed  statutes  making  it  an  offense 
to  aid  or  induce  a  seaman  to  desert  or  leave  his  ship  while  within 
waters  subject  to  the  jurisdiction  of  the  state,  and  such  statutes  are 
valid  apart  from  congressional  action.' 

238.  What  Constitutes  Desertion;  Justification  for  Leaving  VesseL— 
Desertion  such  as  works  a  forfeiture  of  seamen's  wages  is  a  continued 
abandonment  of  the  vessel  during  the  existence  of  the  contract  of 
service,  with  intention  not  to  return,  and  without  sufficient  cause.* 
Since  the  voyage  terminates  when  the  ship  is  safely  moored  at  her 
last  place  of  discharge  a  seaman  who  leaves  the  service  thereafter, 
but  before  the  cargo  ia  unloaded,  is  not  guilty  of  desertion  even 
though  he  has  agreed  to  assist  in  unloading  or  the  shipping  articles 
stipulate  His-t  wages  shall  not  be  paid  until  the  cargo  is  discharged.'*^ 
It  has  been  held,  however,  that  where  a  seaman  signs  shipping  arti- 
cles, by  which  he  engages  not  to  go  out  of  the  vessel  until  the  voj*age 
be  completed  and  the  cargo  discharged  without  leave  first  obtained, 
but  left  the  vessel  without  leave  after  she  was  moored  in  her  last  port 
of  discharge,  and  refused  to  assist  in  discharging  the  cargo,  he  for- 
feited his  wages  by  such  desertion.^*  Certain  causes  are  recognized 
as  justifying  a  seaman  in  leaving  the  ship  without  incurring  the  usual 
forfeitures  or  penalties."  Thus,  it  is  not  desertion  where  his  abandon- 
ment of  the  service  is  on  account  of  ill  usage  or  cruel  treatment  by 
the  ship's  officers.'*  Seamen  may  lawfully  refuse  to  go  to  sea  in  an 
unseaworthy  ship.'*   A  deviation  from  tlie  voyage  specified  in  the 

6.  Robertson  v.  Baldwin,  165  U.  S.  38  Am.  Dec.  277. 

275,  17  S.  Ct.  326,  41  U.  S.  (L.  ed.)  Note:  7  Ann.  Cas.  347. 

716;  Dallemagne  v.  Moisan,  197  U.  10.  Note:  9  Ann.  Cas.  505  et  seq. 

S.  169,  25  S.  Ct.  422,  49  U.  S.  (L.  11.  Webb  v.  Duckin^eld,  13  Johns, 

ed.)  709.  (N.  T.)  390,  7  Am.  Dec.  388. 

7.  Act  of  March  4,  1915,  eh.  153,  12.  See  .^npra,  par.  237. 

sec  7,  9  Fed.  Stat.  Ann.  (2d  ed.)  13.  Notes:  31  A.  S.  R.  807  ;  5  L.B^. 

315.  (N.S.)  457. 

8.  See  Coiomici,  voL  5,  p.  758.  14.  Note:  l.A.  S.  B.  812. 

9.  Spencer  v.  Enitifl,  21  Ife.  619, 
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shipping  articles  may  justi/y  a  refusal  on.  the  part  of  the  seamen 
to  continue  the  voyage,  since  they  cannot  be  held  to  service  essen- 
tially diflferent  from  that  which  they  contracted  to  render."  A  sub- 
stantial increase  in  the  risk  involved  in  the  voyage  not  known  to 
them  at  the  time  they  signed  the  articles  may  also  constitute  a  justi^ 
fication.'*  Thus,  seameu  on  a  neutral  merchant  vessel  may  refuse 
to  proceed  on  a  voyage  to  a  belligerent  port,  though  the  port  is  within 
the  geographical  limits  prescribed  by  their  contract,  and  though  at 
the  time  they  signed  their  contract  they  knew  that  a  state  of  war 
existed,  if  they  did  not  know  when  they  signed  that  the  cargo  was 
destined  to  the  belligerent  port^^ 

239.  Revolt  and  Mutiny;  Confinement  of  Master. — A  seaman  is 
guilty  of  rex'olt  and  mutiny  who  unlawfully  and  with  force,  or  by 
fraud,  or  intimidation,  usurps  command  of  his  vessel  from  the  master 
or  olher  lawfxil  officer  in  command,  or  deprives  him  of  authority 
and  command  on  board,  or  resists  or  prevents  him  in  the  free  and  law- 
ful exercise  thereof,  or  transfers  such  authority  and  command  to 
another  not  lawfully  entitled  thereto.  Such  offense  subjects  the  one 
guilty  thereof  to  a  fine  of  not  more  than  two  thousand  dollars  and 
imprisonment  at  hard  labor  for  not  more  than  ten  years.*'  Inciting 
revolt  or  mutiny  on  shipboard  subjects  the  offender  to  a  fine  of  not 
more  than  one  thousand  dollars  or  imprisonment  for  not  more  than 
five  years,  or  both.  An  unlawful  confinement  by  the  crew,  or  any 
of  them,  of  the  master  or  other  commanding  officer  of  the  ship  is 
punished  as  in  the  case  of  an  incitement  to  revolt  and  mutiny.^'  The 
offense  of  endeavoring  to  make  a  revolt  has  been  held  to  consbt  in 
the  endeavor  of  the  crew  of  a  vessel,  or  any  one  or  more  of  them,  to 
overthrow  the  legitimate  authority  of  her  commander  with  intent  to 
remove  him  from  bis  command,  or  against  his  will  to  take  possession 
of  the  vessel  by  assuming  the  government  and  navigation  of  her,  or 
by  transferring  their  obedience  from  the  lawful  eommander  to  some 
other  person." 

Vn.  Pilots 

State  and  Federal  Regulation 

240.  In  General. — ^A  pilot  has  been  defined  as  a  person  taken  on 
board  at  a  particular  place  for  the  purpose  of  conducting  a  sbip 

15.  Note:  7  Ann.  Cas.  347.  And  seo  670,  7  Ann.  Cas.  343  and  note, 
supra,  par.  202.  18.  R.  S.  see.  6360,  7  Fed.  BtaC. 

16.  Note:  7  Ann.  Cas.  348.  Ann.  (2d  ed.)  96L 

17.  Palace  Shipping  Co.  t.  Caine,  19.  R.  S.  sea.  53S9,  7  Fed.  Stat. 
-fl907]  A.  C.  (Eng.)  386,  9  Ann.  Cas.  Ann.  (2d  ed.)  945. 

526  and  note;  Caine  v.  Palace  Steam  20.  United  States  v:  Kelly,  U 
Shipping-Co.,  [1907]  1KB.  (E^.)  Wheat  417,  6  U.  8.  (L.  ed.)  60& 
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tiiTough  a  river,  road,  or  chaaneli  or  from  or  into  a  port.**  The  term 
is  also  applied  to  those  who  are  intrusted  with  the  managemeni  of 
the  helm  and  the  direction  of  the  vessel  on  her  voyage,**  but  the 
character  of  the  skill  and  knowledge  required  is  quite  different  in, 
the  two  employments.**  The  class  of  pilots  has  existed  from  the 
earliest  times,  and  laws  have  been  enacted  in  every  nation  engaged 
in  commerce  regulating  and  protecting  them.**  Such  laws  are  to 
be  classed  under  the  head  of  maritime  law,  pilotage  being  a  subordi- 
nate but  highly  useful  branch  thereof;  and  statutory  provisions  with 
relation  thereto  are  entitled  to  a  liberal  construction  in  order  to  give 
full  efficiency  to  laws  especially  designed  to  promote  the  interest  of 
commerce,  and  to  protect  the  Uvea  and  property  of  the  citizens  en- 
gaged in  it.** 

241.  Constitutional  Authority  to  Regulate. — Pilot  regulations  are 
regulations  of  commerce.  A  pilot  is  as  much  a  part  of  the  commer- 
cial marine  as  the  hull  of  the  ship  and  the  helm  by  which  it  is 
guided,*  and  it  is  accordingly  well  settled  that  pilotage  as  applied 
to  vessels  upon  the  public  navigable  waters  of  the  United  States  is  em- 
braced within  the  constitutional  grant  to  Congress  of  power  to  regulate 
interstate  and  foreign  commerce.*  No  doubt  can  be  entertained  that 
Congress  may  at  any  time  assume  exclusive  control  and  regulation  of 
the  whole  etystem  of  pilotage  wit^  reference  to  such  vessels ;  *  but  until 
it  does  so,  each  state  has  the  power  to  make  and  enforce  regulations 
concerning  pilots  and  pilotage  upon  vessels  in  and  approaching  its  har- 
bors.*  Although  state  laws  upon  this  subject  are  undoubtedly  regu- 


21.  Hobart  t.  Drogan,  10  Pet.  108,  ed.)  624;  Wilson  v.  MeNmnee,  102 
9  U.  S.  (L.  ed.)  363.  U.  S.  572,  26  TJ.  S.  (L.  ed.)  234; 

22.  Pacific  Mail  Steamahip  Co.  v.  Anderson  v.  Paeifio  Coast  Steamship 
Joliffe,  2  Wall.  450,  17  U.  S.  (L.  ed.)  Co.,  225  U.  S.  187,  32  S.  Ct.  842,  M 
805:  Atlee  V.  Northwestern  Packet  U.  S.  (L.  ed.)  1047. 

Co.,  21  Wall.  389,  22  U.  S.  (L.  ed.)  NoteB:  27  A.  S.  B.  507;  i9  L.BwA. 

619.  180. 

23.  Pacifie  Mail  Steamship  Co.  v.  And  Foe  sapra.  par.  9. 

Joliffe,  2  Wall.  450,  17  U.  S.  (L.  ed.)  3.  Cooley  v.  Philadelphia,  12  How. 

805.    And  see  infra,  par.  256.  299,  13  U.  S.  (L.  ed.)  996;  Huns  v. 

■  24.  Cooley  v.  Philadelphia,  12  How.  New  York,  etc.,  Steamship  Co.,  182 
299, 13  U.  S.  (L.  ed.)  996;  The  Carrie  tT.  8.  392,  21  S.  Ct  827,  46  U.  8. 
h.  Tyler,  106  Fed.  422,  45  C.  C.  A.  (L.  ed.)  1146. 

374,  54  L.R.A,  236.  Note:  27  A.  S.  R.  657. 

■  25.  Clayton  v.  Hehb,  80  Fed.  668,  4.  Gibbons  v.  Ogden,  9  Wheat  1, 
42  U.  S.  App.  477,  25  C.  C.  A.  641,  6  tT.  S.  (L.  ed.)  23;  Cooley  v.  Phila^ 
39  L.R.A.  177  and  note.  delphia,  12  How,  299,  13  U.  S.  (L. 

1.  Ex  parte  McNeil,  13  Wall.  236,  ed.)  996;  Pacific  Mail  Steamship  Co. 
20  U.  S.  (L.  ed.)  624.  v.  Joliffe,  2  Wall.  450,  17  U.  S.  (L. 

2,  Cooley  v.  Philadelphia,  12  How.  ed.)  805;  Oilman  v.  Philadelphia,  3 
299,  13  U.  S.  (L.  ed.)  996;  Paciflo  WaU.  713,  18  0.  S.  (L.  ed.)  96;  Ex 
Mail  Steamship  Co.  v.  Joliffe,  2  Wall,  parte  McNeil,  13  Wall.  236,  20  U.  S. 
450,  17  U.  8.  (L.  ed.)  805;  Ex  parte  (h.  edO  624;  The  Lottawannn,  21 
UeNdl,  13  Wall  236,  20  U.  S.  (L.  Wall  558,  22  V.  B.  (L,  ed.)  064; 
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lations  of  commerce,"  fliey  fall  within  that  class  of  powers  which  are 
concurrent  in  the  state  and  national  legislatures  and  may  be  exer- 
cised by  the  former  until  appropriated  by  the  latter.*  In  so  far  as 
Congress  has  in  fact  interposed,  its  authority  is  supreme  and  exclu- 
sive,' and  every  state  law  that  conflicts  with  any  federal  statute  upon 
the  same  subject  is  void,  at  least  to  the  extent  of  the  inconsistency.^ 
242.  Adoption  by  Congress  of  State  Pilotage  Systems;  Scope  of 
State  Regulation. — ^When  the  constitution  of  the  United  States  was 
adopted,  each  state  had  its  own  regulations  of  pilotage  *  and  instead 
of  superseding  these  in  the  exercise  of  its  supreme  power  over  the 
subject,  Congress,  at  its  first  session,  in  1789  passed  an  act  to  the 
effect  that  "all  pilots  in  the  bays,  inlets,  rivers,  harbors,  and  ports 
of  the  United  States  shall  continue  to  be  regulated  in  conformity  , 
with  the  existing  laws  of  the  states  respectively  wherein  such  pilots 
may  be,  or  with  such  laws  as  the  states  may  respectively  enact  for 
the  purpose  until  further  legislative  provision  shall  be  made  by  Con- 
gress."     This  statute  adopts  the  existing  state  systems,  giving  them 

Wilson  V.  MeNamee,  102  U.  S,  572,  And  see  generally,  Oouubrce,  vol. 

26  U.  S.  (L.  ed.)  234;  Spraigue  v.  5,  p.  752  et  seq. 

Thompson,  118  U.  S.  90,  6  S.  Ct.  988,  7.  Cooley  v.  Philadelphia,  12  How. 

30  U.  S.  (L.  «d.)  115;  Huns  v.  New  299, 13  U.  S.  (L.  ed.)  996;  The  Lotta- 

York,  etc,,  Steamship  Co.,  182  U.  S.  wanna,  21  Wall.  558.  22  V.  S.  (L.  ed.) 

392,  21  S.  Ct.  827,  45  U.  S.  (L.  ed.)  654;  Spraigue  v.  Thompson,  118  U. 

1146;  Olsen  v.  Smith,  195  U.  S.  332,  S.  90,  6  S.  Ct.  988,  30  U.  S.  {L.  ed.) 

25  S.  Ct.  62,  49  U.  S.  (L.  ed.)  224;  115;  Olsen  v.  Smith,  195  U.  S.  332, 

Thompson  v.  Darden,  198  U.  S.  310,  25  S.  Ct.  52,  49  U.  S.  (L.  ed.)  224. 

25  S.  Ct.  660,  49  U.  S.  (L.  ed.)  1064;  Minnesota  Rate  Cases,  230  U.  S.  352, 

Anderson  v.  Pacific  Coast  Steamship  33  S.  Ct  729,  57  U.  S.  (L.  ed.)  1511, 

Co.,  225  U.  S.  187,  32  S.  Ct.  842,  56  Ann.  Cas.  1916A  18,  48  L.R.A.(N.S.) 

U.  S.  (L.  ed.)  1047.  1151. 

Note:  27  A.  S.  E,  567.  Note:  27  A.  S.  R.  557. 

And  see  snpra,  par.  14,  and  infra,  8.  Spraigue  v.  Thompson,  118  TJ.  S. 

par.  248.  90,  6  S.  Ct.  988,  30  U.  S.  (L.  ed.) 

5.  Oilman  v.  Philadelphia,  3  Wall.  115;  Olsen  v.  Smith,  195  U.  S.  332, 
713,  18  U.  S.  (L.  ed.)  96;  Ex  parte  25  S.  Ct.  52,  49  U.  S.  (U  ed.)  224. 
McNeil,  13  Wall.  236,  20  U.  S.  (L.  And  see  infra,  par.  249  et  seq. 

ed.)  634;  Anderson  v.  Pacific  Coast  9.  Gibbons  v.  Ogden,  9  Wheat.  1, 

Steamship  Co.,  225  U.  S.  187,  32  S-  6  U.  S.  (L.  ed.)  23;  Cooley  v.  Phila- 

Ct.  842,  56  U.  S.  (L.  ed.)  1047.        ,  delphia,  12  How.  299,  13  U.  S.  (L. 

6.  Cooley  v.  Philadelphia,  12  How.  ed.)  996;  Anderson  v.  Pacific  Coast 
299,  13  U.  S.  (L.  ed.)  996;  Gihnan  v.  Steamship  Co.,  225  U.  S.  187,  32  S. 
Philadelphia,  3  WaU.  713,  18  XJ.  S.  Ct.  842,  68  U.  S.  (U  ed.)  1047. 

(L.  ed.)  96;  Ex  parte  McNeil,  13  Wall.  10.  Oibbons  v.  Ogden,  9  Wheat.  1, 

236.  20  U.  S.  (L.  ed.)  624;  Wilson  6  U.  S.  (L.  ed.)  23;  Pacific  Mail 

V.  McNamee,  102  U.  S.  572,  26  U.  S.  Steamship  Co.  v.  JolifEe,  2  Wall.  450, 

(L.  ed.)  234;  Olsen  v.  Smith,  195  U.  17  U.  S.   (L.  ed.)   805;  Wilson  v. 

S.  332,  25  S.  a.  52,  49  U.  S.  (L.  ed.)  McNamee,  102  U.  S.  572,  26  V.  S. 

224;  Anderson  t.  Padfie  Coast  Steam-  (L.  ed.)  234;  Spraigue  t.  Thompson, 

ship  Co.,  225  U.  S.  187,  32  S.  Ct.  842,  118  U.  S.  90,  6  S.  Ct.  988,  30  U.  S. 

56U.  S.  (L.  ed.)  1047.  (L.  ed.)   115;  Anderson  t.  Pacific 

Note:  39  L.RA.  ISO.  Coast  Steamship  Co.,  225  U.  S.  187, 
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the  same  validity  as  if  their  respective  provisions  had  been  specially 
enacted  by  Congress,^^  and  leaves  to  the  several  states  and  territories 

of  the  United  States  the  power  to  legislate  in  the  future  upon  this 
subject,  and  to  prescribe  rules  for  the  licensing  and  government  pf 
pilots,  the  collection  of  their  fees,  and  such  other  incidental  matters 
as  the  nature  of  their  services  in  the  particular  localities  may  require.^* 
It  was  passed  in  recognition  of  the  propriety  of  local  action  in  respect 
of  pilotage  because  of  the  local  necessities  of  navigation,^*  and  oper- 
.atea,  not  as  a  congressional  grant  of  power  to  the  states,  but  as  a 
mere  legislative  recognition  of  their  concurrent  authority  to  regulate 
pilotage  until  Congress  should  act.^*  State  pilotage  laws  have  not 
been  superseded  by  the  passage  of  the  various  federal  statutes  regu- 
lating shipping,  even  though  these  contain  certain  provisions  relating 
to  pilots.*' 

243.  Federal  and  State  Laws  Requiring  Pilot  Licenses.— Express 

provision  is  made  by  act  of  Congress  for  the  examination  and  licens- 
ing of  pilots  by  boards  of  local  inspectors  and  for  appeals  from  the 
acts  of  such  boards  in  refusing  to  grant  a  license,  or  suEpending  or 
revoking  licenses.**  State  laws  likewise  provide  for  the  examination 
and  license  of  pilots  in  their  local  waters;  prescribe  their  qualifications 
Emd  duties;  impose  penalties  upon  persons  who  act  as  or  employ  pilots 
not  duly  licensed;  *'  and  fix  the  fees  to  be  charged  by  licensed  pilots 

32  S.  Ct.  842,  56  U.  S.  (L.  ed.)  1047;  U9  La.  522,  44  So.  286,  129  A.  S.  R. 

State  V.  Leech,  119  La.  622,  44  So.  336. 

286,  129  A.  S.  R.  336.  Note:  39  L.B.A.  179  et  seq. 

Note:  39  L.B.A.  179  et  seq.  14.  Note:  39  L.R.A.  180. 

11.  Gibbons  v.  Ogden,  9  Wheat.  1,  16.  Pacific  Mail  Steamship  Co.  v. 
6  U.  S.  (L.  ed.)  23;  Cooley  v.  PhUar  Joliffe,  2  WaU.  450,  17  U.  S.  (L.  ed.) 
delphia,  12  How,  299,  13  U.  S.  (L.  805;  Anderson  v.  Pacific  Coast  Steam- 
ed.) 996;  State  v.  Leech,' 119  La.  522,  ship  Co.,  225  U.  8.  187,  32  S.  Ct  842, 
44  So.  286,  129  A.  S.  B.  S36.  66  V.  S.  (L.  ed.)  1047;  State  v.  Leeob, 

Note:  39  LJLA.  179  et  seq.  ■  HO  La.  522,  44  So.  286,  129  A.  S.  R. 

12.  Huns  T.  New  York,  ete.,  Steun-  336  and  note. 

riiip  Co.,  182  IT.  S.  392,  21  S.  Ct.  Note:  39  L.R.A.  183. 

827,  45  U.  S.  (L.  ed.)  1146:  Minne-  St  see.  4442-4462,  6  Fed. 

Bota  Rate  Cases,  230  U.  S.  352,  35  S.  Stat  W  (2d  ecL)  1256-M63. 

Ct  729.  67  U.  S.  (L.  ed.)  1511,  Ann.  ^  }?•  ^f*^,-?*®^T^,P 

Cas.  19i6A  18,  48  L.R.A.(N.S.)  1151.  ^^^t'J  ^«"™450.  17  U-  &•  (L 

Note:  39  L-R.A.  183.  it'VJr'  ^\^?, 

13.  Cooley  v.  Philadelphia,  12  How.  ^-JJh     ^  f> 

ooo  1Q  TT  B   /J    ^\  ooa.  V  ^fi^  Transp.  Co.  v.  La  Compagnie  Gen. 

i       V-             I  r«  'o  w  n  Transatlantique,  182  U.  ^  406,  21  S. 

^  Steamship  Co^v  Joliffe  2  Wall.  ct.  831,  45  U.  I  (L.  ed.)  1155  Olsen 

■  J-      ^  ^  V.  Smith,  195  U.  S.  332,  26  S.  Ct  62, 

V.  Pacific  Coast  Steamship  Co.,  225  49  xj.  S.  CL.  ed.)  224;  Guy  Donald 

TJ.  S.  187,  32  S.  Ct  842,  56  U.  S.  203  U.  S.'m,  27  sTct  m/6iTs: 

(L.  ed.)  1047;  Minnesota  Rate  Cases,  (L.  ed.)  246;  State  T.  Leeoh,  119  La. 

230  XJ.  S.  352,  35  S.  Ct.  729,  57  U.  S.  522,  44  So.  285,  129  A.  S.  R.  336. 
(L.  ed.)  1511,  Ann.  Cas.  1916A  18,     Notes:  27  Aiti.  Rep.  722  :  39  L.R.A. 

48  L.R.A.(N.S.)  1161;  State  t.  Leech,  177  et  seq. 
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in  proportion  to  their  responsibility  and  the  liability  they  assume." 
Ko  inherent  rights  guaranteed  by  the  federal  constitution  are  in- 
fringed by  such  laws  providing  for  the  appointment  of  pilots  and 
restricting  the  right  to  pilot  to  those  duly  appointed,  nor  is  any 
monopoly  or  combii:.*tion  forbidden  by  the  federal  antitrust  lawA 
thereby  created.*'  But  no  state  or  municipal  government  is  permit- 
ted to  impose  upon  pilots  of  steam  vessels  any  obligation  to  procure 
a  state  or  other  license  in  addition  to  that  issued  by  the  United  States^ 
or  any  other  regulation  which  will  impede  such  pilots  in  the  perform- 
ance of  their  duties,  as  required  by  the  act  of  Congress.**  Mem- 
bers of  a  state  board  of  pilot  commissioners  are  not  civilly  liable  for 
wrongfully  revoking  a  pilot's  license,  such  board  being  a  quasi  judir 
cial  body,  intrusted  with  duties  requiring  the  exercise  of  judicial 
discretion.^  It  has  been  held  that  a  state  statute  giving  to  commis- 
sioners of  pilots  a  pecuniary  penalty  against  any  person  employing 
an  unlicensed  pilot  authorizes  the  recovery  of  only  one  penalty 
against  one  person  employing  one  such  pilot,  although  he  was  em- 
ployed on  numerous  ships.* 

244.  Pilots  on  Coastwise  Steam  Vessels. — Congress  has  specifically 
commanded  that  every  coastwise  seagoing  steam  vessel  subject  to 
the  navigation  laws  of  the  United  States,  not  sailing  under  register, 
shall,  when  under  way,  except  on  the  high  seas,  be  under  the  control 
and  dilution  of  pilots  licensed  by  the  inspectors  of  steamboats.  Such 
vessels  are  at  liberty  to  employ  any  pilot  so  licensed  for  the  particular 
service  in  which  he  is  engaged,  regardless  of  the  provisions  of  any 
state  law.'  These  provisions  applv  only  to  steam  vessels  enrolled 
and  licensed  for  this  coasting  trade,  and  do  not  affect  vessels  sailit^ 
under  a  register,  which  are  left  subject  to  state  regulation  as  to  port 
pilotage,*  regardless  of  whether  such  vessels  stop  at  foreign  ports  en 
route  between  domestic  ports,  or  of  the  length  of  such  stops,  or  of 
the  relative  amounts  of  tiieir  foreign  trade.* 

245.  Pilots  on  Waters  Forming  Boundary  between  States.— The 
master  of  any  vessel  coming  into  or  going  out  of  any  port  situate 
upon  waters  which  are  the  boundary  between  two  states  is  given  by 

t 

18.  Olsea  v.  Smith,  195  TJ.  S.  332,     S.  Spraigue  t.  Thompson,  115  U.  S. 

25  S.  Gt.  62,  49  U.  S.  (L.  ed.)  224;  90,  6  S.  Ct  988,  30  U.  S.  (L.  ed.) 
Guy  V.  Donald,  167  Fed.  527,  85  C.  115. 

C.  A.  291, 13  Ann.  Gas.  947, 14  LJI.A.  4.  Huns  v.  New  York,  ete.,  Btean- 
(N.S.)  1U4.  ship  Co.,  182  V,  S.  392,  21  S.  Ct.  827, 

19.  OLsen  v.  Smith,  105  XT.  S.  332,  45  U.  S.  (Ll  ed.)  1146;  Andeison  t. 

26  S.  Ct  62,  49  U.  S.  (L.  ed.)  224.     Padfio  Coast  Steamship  Co.,  225  V. 

20.  Sprai^e  v.  Thompson,  118  U.  S.  187,  32  S.  Ct  842,  56  U.  S.  (L. 
S.  90,  6  S.  Gt  988,  30  U.  S.  (U  ed.)  ed.)  1047. 

115.  5.  Anderson  v.  PaeiBo  Coast  Steam- 

,  1.  Downer  v.  Lent,  6  Cal.  94,  65  ship  Co.,  225  U.  S.  187,  32  S.  Ct  842, 
Am.  Dec.  489'  and  note.  '56  0.  S.  (U  ed.)  1047. 

2.  Note:  27  Am.  Rep.  722.  ' 
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pongreas  the  right  to  employ  any  pilot  duly  licensed  or  authorizaj 
by  iiie  laws  of  either  of  the  states  bounded  on  such  waters,  to  pilot 
the  Teasels  to  or  from  such  port*  The  limit  of  the  waters  here 
referred  to  is  the  point  at  which  they  cease  to  be  a  boundary  between 
the  two  states.  Accordingly,  the  statute  does  not  include  that  part 
of  a  river  lying  wholly  within  a  state,  although  in  another  place  the 
same  river  is  a  boundary  between  two  states^  and  a  pilot  licensed  by 
the  other  state  cannot  lawfully  pilot  a  vessel  in  the  first  mentioned 
locality.'  The  term  "state"  includes  a  territory,  and  a  vessel  upon 
waters  forming  the  boundary  between  a  state  and  a  territory  is  at 
liberty  to  employ  a,  pilot  licensed  under  the  laws  of  the  territory.* 

246.  Effect  of  Regulations  upon  JurisdlctioB  of  Admiralty. — • 
Suits  for  pilotage  upon  waters  subject  to  the  admiralty  and  maritime 
jur^diction- of  the  United  States  are  within  the  cognizance  of  the 
admiralty.'  The  exercise  by  the  states  of  the  power  to  regulate  pilot- 
pge  has  not  withdrawn  the  subject  and,  indeed,  cannot  withdraw  it 
from  the  admiralty  jurisdiction  of  the  district  courts.***  Nor  has  the 
latter  been  ousted  by  the  adoption  of  state  pilotage  laws  by  act  of 
Congress.  The  only  effect  is  to  leave  the  jurisdiction  concurrent  in 
the  state  courts,  ^od  if  the  party  should  sue  in  the  admiralty,  to 
limit  his  recovery  to  the  sum  to  which  he  would  be  entitled  under  the 
state  laws  so  adopted.^^ 

State  Laws  Providing  for  Compulsory  Pilotage 

247.  In  Qenoral^The  various  states  of  this  country  possessing 
harbors,  have  enacted  laws  requiring  vessels  approaching  their  porta, 
with  certain  .exceptions,**  to  take  on  board  pilots  duly  licensed  under 
the  local  law,  or  in  case  of  refusal,  to  pay  pilotage  fees,  as  if  the  serv- 
ice had  been  received  and  rendered,  to  the  qualiBed  pilot  who  first 
tenders  his  services^*'  In  some  jurisdictions,  a  vessel  which  declines 

.   6.  Pacific  Hail  Steajmahip  Co.  v-  10.  Cooky  v.  Philadelphia,  12  How. 

JolifEe,  2  Wall  460,  17  U.  S.  (L.  ed.)  299,  13  V..  S.  (L.  ed.)  99G;  Ex  parte 

,805;  Thompson  v.  Dardan,  198  U.  S.  McNeil.  13  WaU.  236,  20  U.  S.  (L. 

310,  25  S.  Ct.  660,  40  U.  S.  (L.  ed.)  ed.)  624;  The  Lottawanna,  21  WaU. 

1064;  State  v.  Leech,  119  La.  522,  44  558,  22  U.  S.  (L.  ed.)  654. 

•So.  285,  129  A.  S.  R.  336.  11.  Hobart  v.  Drogad,  10  Pet.  108, 

Note:  39  L.R.A.  180.  9  U.  S.  (L.  ed.)  363.   And  see  infra, 

.    7.  Uach  V.  State,  214  tl.  S.  175,  par.  313. 

29  S.  Ct.  552,  53  U.  S.  (L.  cd.)  056  12.  See  infra,  par.  251. 

(affirming  119  La.  BSQ,  M  So.  285,  13.  Paci6c  Mail  Steamship  Co.  v. 

.129  A.  S.  R.  336).  Joliffe,  2  Wall.  450,  17  U.  S.  (L.  ed.l 

.    Note:  39  L.R.A.  182  et  seq.  805;  The  Oiina,  7  Wall.  53.  19  U.  8. 

8.  Note:  39  L.R.A.  183.  (L.  ed.)  67 :  Huna  v.  New  York,  etc.. 

9.  Hobart  v.  Drogan,  10  Pet  108,  Steamship  Co.,  182  TJ.  S.  392,  45  0. 
.8  U.  S.  ih.  ed.)  363;  Ex  parte  Me-  S.  {L.  ed.)  1146;  Homer  Romsdell 

Neil,  13  W{)U.  236,  20  U.  B.  (L.  ed.)  Transp.  Co.  t.  La  Compagnie  Gen. 
624.  And  see  rapra,  par.  12.  TransaUantiqufi^  182  U  S.  406,  21 
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to  receive  such  pilot  forfeits  only  one-half  of  the  regular  diai^e.** 
The  statutes  of  some  states  give  the  pilot  who  brings  a  vessel  into 
port  the  exclusive  right  to  tc^e  her  out,  and  forbid  the  employment 
of  any  other  for  that  service  unless  it  can  be  proved  to  the  satisfac- 
tion of  the  commission  of  pilotage  that  the  one  bringing  liie  vessel 
in  had  misbehaved  while  in  charge  of  her,  or  had  in  the  meantime 
been  deprived  of  his  license  or  had  obtained  the  inward  pilotage 
against  tfie  right  of  some  other  pilot  first  offering  his  services.^'  Stat- 
utes of  this  character  are  ii»idly  deemed  coercive  and  compulsory, 
notwithstcmding  the  alternative  given  to  accept  a  pilot  or  pay  his 
fees,  especially  if  other  penalties  are  imposed  in  case  of  refusal,** 
though  the  contrary  has  been  held  with  regard  to  those  whereby  the 
refusal  causes  payment  of  only  half  pilotage,  and  the  law  is  not 
enforced  by  any  penalty.*' 

248.  Purpose  and  Constitutionality. — ^The  purpose  of  these  laws 
is  to  insure  at  all  times  a  due  supply  of  men  well  qualified  by  skill, 
knowledge,  and  experience  to  protect  vessels  entering  ports  and 
harbors  from  the  dangers  of  navigation,  by  holding  out  to  such  men 
suificient  inducements  to  prepare  themselves  for  the  discharge 
of  their  duties,  and  to  pursue  a  business  attended  with  so  much  of 
peril  and  hardship.**  Such  statutes  are  held  to  be  constitutional, 
even  as  applied  to  a  vessel  wh(»e  master  is  himself  a  competent 


S.  Ct.  831,  45  U.  S.  (L.  ed.)  1155;  49  V.  S.  (L.  ed.)  224. 

Thompson  v.  Darden,  198  U.  S.  310,  Note:  39  L.R.A.  177. 

25  S.  Ct.  660,  49  U.  S.  (L.  ed.)  1064;  16.  Homer  Ramsdell  Transp.  Co.  v. 

Guy  T.  Donald,  203  V.  S.  399,  27  S.  Ia  Compagnie  G«n.  Tranaatiantiqae, 

Ct.  63,  51  U.  S.  (L.  ed.)  246;  CUyton  182  U.  S.  406,  21  S.  Ct  831,  45  U.  S. 

V.  Hebb,  80  Fed.  558,  45  C.  C.  A.  641,  (L.  ed.)  1155;  The  Carrie  L.  Tyler, 

39  L.RA.  177  and  note;  The  Carrie  L.  106  Fed.  422,  45  C.  C.  A.  374,  54 

Tyler,  106  Fed.  422,  45  C.  C.  A.  374,  L.R.A.  236. 

64  L.R.A.  236;  Thompson  v.  Spraigue,  Note:  39  L.R.A.  177,  1B9. 

69  Ga,  409,  47  Am.  Rep.  760,  reversed  16.  The  China,  7  Wall.  63,  19  U.  S. 

on  another  point  (see  infra,  par.  £50)  (L.  ed.)  67;  Homer  Ramsdell  Transp. 

in  118  n.  S.  90,  6  S.  Ct.  988,  30  U.  S.  Co.  v.  La  Compagnie  Gen.  Transat- 

(ti.  ed.)  115;  Sanlter  v.  New  York,  lantique,  182  U.  S.  406,  21  S.  Ct.  831, 

etc.,  Steamship  Co.,  88  N.  C.  123,  43  45  U.  S.  (L.  ed.)  1155. 

Am.  Rep.  736.  17.  The  Merrimae,  14  Wall  199,  20 

14.  Cooley  v.  Philadelphia,  12  How.  U.  S.  (L.  ed.)  873;  Homer  Ramsdell 

299,  13  U.  S.  (L.  ed.)  996;  Pacific  Transp.  Co.  v.  La  Compagnie  Gen. 

Mail  Steamship  Co.  v.  Joliffe,  2  Wall.  Transatlantiqne,  182  U.  S.  406,  21 

456,  17  U.  S.  (L.  ed.)  807;  Southern  S.  Ct.  831,  45  U.  S.  (L.  ed.)  1155. 

Steamship  Co.  v.  Portwardens,  6  Wall.  18.  Cooley  v.  Philadelphia,  12  How. 

34,  18  U.  S.  (L.  ed.)  750;  Ex  parte  299,  13  U.  S.  (L.  ed.)  996;  Pacific 

McNeil,  13  Wall.  236,  20  U.  S.  (L.  Mail  Steamship  Co.  v.  JoliflEe,  2  Wall, 

ed.)  624;  The  Merrimae,  14  Wall.  199,  450. 17  U.  S.  (L.  ed.)  805;  The  China, 

20  U.  S.  (L.  ed.)  873;  Homer  Rams-  7  Wall.  53,  19  U.  S.  (L.  ed.)  67;  The 

dell  Transp.  Co.  v.  La  Compagnie  Gen.  Carrie  L.  Tyler,  106  Fed.  422,  45  C. 

Transatlantique,  182  U.  S.  406,  21  S.  C.  A.  374,  54  L.R.A.  236;  Saulter  v. 

Ct.  831,  45  U.  S,  (L.  ed.)  1155;  Olsen  New  York,  etc.,  Steamship  Co.,  88  N. 

V.  Smith,  195  U.  S.  332,  26  S.  Ct.  52,  C.  123,  43  Am.  Rep.  736. 
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pilot;  they  are  not  open  to  objection  as  undertaking  to  regulate 
interatate  or  foreign  commerce,**  or  as  giving  a  preference  to  the 
porta  of  one  state  over  those  of  another,^  or  levying  a  tonnage  tax,  or  - 
duty  not  uniform  throughout  the  United  States,  or  obliging  vessels 
to  or  from  one  state  to  enter,  dear  or  pay  duties  in  anoUier.*  The 
state  may  lawfully  delegate  to  local  boards  the  right  to  determine 
what  rates  shall  be  paid  by  a  vessel  employing  a  pilot,  and  by  one 
spoken  that  does  not  accept  services.* 

249.  Application  to  Coastwise  Steam  Vessels.— Congress  has  pro- 
vided in  substance  that  no  pilot  charges  shall  be  levied  by  a  state 
or  municipal  government  upon  any  coastwise  steam  vessel  of  the 
United  States  piloted  by  a  federal  pilot,*  but  es^ressly  saves  the  oper- 
ation of  state  pilotage  laws  upon  other  vessels  entering  or  leaving  the 
ports  of  such  states.^  A  state  statute  which  subjects  coastwise  steam 
vessels  to  pilotage  is  void  under  this  section  but  only  in  so  far  as  it 
relates  to  vessels  of  this  character.*  The  exemption  thus  effected  is 
not  in  conflict  with  a  treaty  provision  that  no  higher  or  other  duties 
or  charges  shall  be  imposed  in  any  ports  of  the  United  States  on 
British  vessels  than  those  payable  in  the  same  ports  by  vessels  of  the 
United  States.^  Steam  vessels  engaged  in  trade  between  ports  of 
Porto  Rico  and  ports  of  the  United  States  are  coastwise  steam  vessels, 
and  as  such  are  not  subject  to  state  pilotage  laws  when  under  the 
control  and  direction  of  a  federal  pilot,*  but  the  exemption  does  not 

19.  Th«  Carrie  L.  Tyler,  106  Fed.  4.  Spraigue  v.  Thompson,  118  U. 

422,  45  C.  C.  A.  374,  54  L.R.A.  236;  S.  90,  6  S.  Ct.  988,  30  U.  S.  (L.  ed.) 

Thompson  t.  Spraipie,  69  Ga.  409,  115;  Huns  v.  New  York,  etc.,  Steam- 

47  Am.  Rep.  760,  reversed  on  another  ship  Co.,  182  U.  S.  392,  21  S.  Ct.  827, 

point  (see  mfra,  par.  250)  in  118  U.  S.  45  U.  8.   (L.  ed.)   1146;  Olsen  v. 

90,  6  S.  Ct.  988,  30  U.  S.  (U  ed.)  115.  Smith,  195  U.  S.  332,  25  S.  a.  52,  49 

Note:  39  L.R.A.  179  et  seq.  U.  S.  (L.  ed.)  224  and  note;  Anderqpn 

'  20.  Cooley  v.  Philadelphia,  12  How,  v.  Pacific  Coast  Steamship  Co.,  225  U. 

299,  13  U.  S.  (L.  ed.)  996;  Pacific  S.  187,  32  S.  Ct.  626,  56  U.  S.  (L.  ed.) 

Mail  Steamship  Co.  v.  JoIiflEe,  2  WaU.  1047;  The  Carrie  Ia  Tyler,  106  Fed. 

460,  17  U.  S.        ed.)  805;  Ex  parte  422,  45  C.  C.  A.  374,  54  L.B.A.  236. 

McNeil,  13  Wall.  236,  20  U.  S.  (L.  ed.)  5.  Spraigue  v.  Thompson,  118  U.  S. 

624;  "Wilson  v.  McNamee,  102  U.  S.  90,  6  S.  Ct.  988,  30  U.  S.  (L.  ed.)  115; 

572,  26  U.  S.  (L.  ed.)  234.   And  see  Olaen  v.  Smith,  195  U.  S.  332,  25  S. 

supra,  par.  241.  Ct.  52,  49  U.  S.  (L.  ed.)  224;  State 

1.  Goolev  V.  Philadelphia,  12  How.  t.  Leech,  119  La.  522,  44  So.  286,  129 
315,  13  U.'S.  (L.  ed.)  1003;  Ex  parte  A,  S.  R.  336. 

McNeil,  13  Wall.  236,  20  IT.  S.  (L.  6.  Spraigue  v.  Thompson,  118  U.  S. 

ed.)  624;  Thompson  v.  Darden,  198  90,  6  S.  Ct.  988,  30  U.  S.  (L.  ed.)  115; 

U.  S.  310.  25  S.  Ct  660,  49  U.  S.  Olsen  v.  Smith,  195  U.  S.  332,  25  S. 

(L.  ed.)  1064.  Ct.  52,  49  XT.  S.  (L.  ed.)  224  and  note. 

2.  Coolev  V,  Philadelphia,  12  How.  7.  Olsen  v.  Smith,  195  TJ.  S.  332, 
315,  13  U.'S.  (L.  ed.)  1003;  Ex  parte  25  S.  Ct.  52,  49  U.  S.  (L.  ed.)  224 
McKal,  13  WaU.  236,  20  V.  S.  (L.  and  note. 

ed.)  624.  8-  Huns  v.  New  York,  etc.,  Steam- 

3.  Olsen  v.  Smith,  195  U.'  S.  332,  ship  Co.,  182  U.  S.  392,  21  S.  Ct 
25  S.  Ct.  52,  49  U,  S.  (L,  ed.)  224.  827,  45  U.  S.  (L.  ed.)  1146, 
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apply  in  favor  of  a  vessel  wholly  without  propelling  power  of  her  own 
and  in  charge  of  a  tug  having  on  board  a  pilot  duly  licensed.*  A 
coastwise  sea  going  vessel  of  the  United  States  sailing  under  a  regis- 
ter, as  distinguished  from  an  enrolment  and  license,'^  similarly 
remains  liable  for  compulsory  state  pilotage  fees  upon  due  tender 
of  resident  port  pilot  service,  although  she  is  bound  from  one  Amer- 
ican port  to  another,  stopping  at  intermediate  foreign  ports,  and  has 
on  board  a  licensed  federal  pilot.  The  exemption  in  the  latter  case 
applies  only  where  the  employment  of  a  federal  pilot  is  required  by 


250.  Discrimination  as  Invalidating  Statute. — Congress  has  ex- 
pressly forbidden  the  adoption  by  any  state  of  regulations  or  provi- 
sions which  make  any  discrimination  in  the  rate  of  pilotage  or  half 
pilotage  between  vessels  sailing  between  the  ports  of  one  state  and 
vessels  sailing  between  the  ports  of  different  states,  or  any  di:«crim- 
ination  against  vessels  propelled  in  whole  or  in  part  by  steam,  or 
against  national  vessels  of  the  United  States."  And  in  no  case  may 
the  foes  charged  for  the  pilotage  of  any  steam  vessel  exceed  the  cus- 
tomary or  legally  established  rates  in  the  states  where  the  same  is 
performed.*'  A  state  pilotage  act  excepting  from  the  charges  there- 
by imposed  vessels  coasting  in  that  state  and  between  ports  of  that 
state  and  other  designated  states  is  invalid  because  in  conflict  with  the 
federal  prohibition.^*  Only  the  discriminating  features  of  a  state 
pilotage  law  are  abrogated  by  the  act  of  Congress,  if  they  are  separable 
from  the  remainder  of  the  statute,**  but  if  not  so  separable  the  whole 
statute  must  be  treated  as  annulled  and  abrogated.** 

251.  Exemption  of  Particular  Classes  of  Vessels. — State  pilotage 
statutes  may  lawfully  exempt  from  their  provisions  vessels  of  specified 
classes,  or  engaged  in  particular  trades,  in  so  far  as  such  exemptions 
are  within  the  fair  range  of  legislative  discretion/'  and  do  not  con- 

9.  The  Carrie  L.  Tyler,  106  Fed.  90,  6  S.  Ct.  988,  30  U.  S.  (L.  ed.)  115, 
422,  45  C.  C.  A.  374,  54  L.B.A.  236.  reversing  69  Ga.  409,  47  Am.  Rep. 

10.  See  supra,  par.  18,  19.  760:  Olsen  v.  Smithl  195  U.  S.  332, 

11.  Anderson  V.  Pacific  Coast  Steam-  25  S.  Ct.  52,  49  U.  S.  (L.  ed.)  224; 
ship  Co.,  225  U.  S.  187,  32  S.  Ct.  626,  In  re  Mahoney,  133  Cal.  180,  65  Pac. 
56  U.  S.  (L.  ed.)  1047.  389,  85  A.  S.  R.  155,  overruled  on 

12.  Spraigue  v.  Thompson,  118  U.  another  point  by  In  re  Johnson,  139 
S.  90,  6  S.  Ct.  988,  30  U.  S.  (L.  ed.)  Cal.  532,  73  Pac.  424,  96  A.  S.  R. 
116,  reversing  69  Ga.  409,  47  Am.  Rep.  161. 

760:  Olsen  v.  Smith,  195  U.  S.  332,  Note:  39  L.E.A.  181. 

26  S.  Ct.  52,  49  U.  S.  (L.  ed.)  224;  16.  Olsen  v.  Smith,  195  U.  S.  332, 

Thompson  v.  Darden,  198  U.  S.  310,  25  S.  Ct.  52,  49  U.  S.  (L.  ed.)  224 

25  S.  Ct.  660,  49  U.  S.  (L.  ed.)  1064.  and  note. 

13.  Spraigue  v.  Thompson,  118  U.  16.  Spraigue  v.  Thompson,  118  U. 
S.  90,  6  S.  Ct.  988,  30  L'.  S.  (L.  ed.)  S.  90,  6  S.  Ct  988,  30  U.  S.  (L.  ed.) 
115,  reversing  69  Ga.  409,  47  Am,  Rep.  115. 

760.  17.  Cooley  v.  Philadelphia,"  12  How. 

14.  Spraigne  V.  Thompson,  118  U.  S.  299,  13  U.  S.  (L.  ed.)  996;  Clavtoa 
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stitute  discriminations  forbidden  by  the  federal  statute  before  men- 
tioned.** Thus,  a  state  may  establish  a  compulsory  system  of  pilot- 
age as  to  sea  going  vessels  (other  than  coastwise. vessels  with  federal 
pilots)  entering  or  leaving  her  inland  ports,  and  exempt  vessels  trad- 
ing between  her  inland  ports  respectively,  or  between  her  inland  ports 
and  ports  of  other  states  which  can  be  reached  without  going  to  sea.'* 
Exemptions  of  the  United  States  vessels,  if  otherwise  lawful,  are  not  in 
conflict  with  a  treaty  provision  that  vessels  of  the  other  country  shall 
be  subject  to  no  higher  or  other  charges  or  duties  in  any  port  than 
those  payable  in  the  same  port  by  vessels  of  ttie  United  States.** 
Provisions  lawfully  exempting  certain  classes  of  vessels  shall  be  rea- 
sonably construed  so  as  to  effectuate  the  general  purpose  of  the  stat- 
ute. For  instance,  placing  twenty-five  tons  of  coal  as  ballast  in  the 
hold  of  a  vessel  of  seven  hundred  or  eight  hundred  tons'  burden  which 
is  loaded  with  lumber  will  not  be  permitted  to  bring  her  within  the 
provisions  of  a  statute  exempting  from  pilot  fees  vessels  laden  in  whole 
or  in  part  with  coal  or  coke  mined  in  the  United  States.* 

252.  Prerequisites  to  Liability  for  Compulsory  Pilotage. — ^To 
render  a  vessel  liable  for  compulsory  pilotage  it  would  seem,  as  a  gen- 
eral rule,  that  the  pilot  must  have  been  duly  qualified  by  law  to  act 
aa  such,  and  must  have  possessed  and  been  prepared  to  produce  the 
evidences  of  such  qualification  regular  upon  their  face.  It  must 
appear,  also,  that  the  vessel  was  bound  for  a  destinalion  which,  ac- 
cording to  the  statute,  subjected  her  to  the  liability  for  pilotage.  The- 
pilot  is  required  to  make  such  tender  of  his  service  as  the  time- 
and  circumstances  permit,  and  the  tender  must  be  intelligible  and 
made  in  the  proper  place,  manner  and  ciipcumstances.  When  this 
has  been  done  any  conduct  by  the  vessel  indicating  her  intention 
not  to  take  the  pilot  on  board,  such  as  failure  to  slow  down  or  turn 
toward  a  pilot  by  whom  she  is  properly  signaled,  is  a  refusal  to  accept 
his  offer  of  services  which  will  render  her  liable  for  pilotage.*  The 
pilot  is  none  the  less  entitled  to  his  fees  on  refusal  to  accept  his  ser\-- 
ice,  although  the  tender  is  made  on  the  high  seas  and  outside  the 
jurisdiction  of  the  state.* 

_  253.  Justification  for  Rejection  of  Service  TenderedvO>mpulsioi]r 
under  state  pilotage  laws  to  employ  a  licensed  pilot  exists  on  the 

masters  of  vessels,  notwithstanding  that  they  themselves,  by  frequent 
visits  to  the  port,  may  possess  sufficient  knowledge  to  navigate  the 

Hebb,  80  Fed.  658,  25  G.  C.  A.  25  8.  Ct.  52,  49  U.  S.  (L.  ed.)  224. 
641,  39  L.R.A.  177  and  note.  1.  Clayton  v.  Hebb,  80  Fed.  558, '42 

Note:  39  L.B.A.  179.  U.  S.  App.  477,  25  C.  C.  A.  641,  39 

18.  See  snpra,  par.  250.  L.B.A.  177  and  note. 

19.  Thompson  v.  Darden,  198  U.  S.  2.  Note:  39  L.R.A.  184,  185,  186, 
310,  25  S.  Ct.  660,  49  U.  8.  (L.  ed.)  188. 

1064.  3.  Wilson  v.  McNamee,  102  U.  8. 

20.  Olsen  v.  Smith,  195  U.  S.  332,  572,  26  U.  S.  (L.  ed.)  234. 
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local  wators  in  safety.*  But  a  vessel  which  has  already  taken  a 
licensed  pilot  on  board  is  entitled  to  reject  a  tender  of  services  sub- 
sequently made,'  and  if  her  owners  have  engaged  a  pilot  in  advance 
of  her  arrival  to  go  out  and  meet  her,  she  is  not  liable  for  services 
tendered  by  another  licensed  pilot  before  Ihe  form^  has  reached  her. 
In  sudjL  case,  the  engagement  of  the  services  of  the  pilot  actually 
taken  is  regarded  as  equivalent  to  keeping  him  on  board  for  that  pur- 
pose during  the  whole  voyage,  he  being  in  fact  under  pay  from  its 
commencement* 

'  254.  Nature  and  £nfoKeinent  <tf  Right  to  Compulsory  Pilotage. — 
A  pilot's  right  to  recover  compulsory  pUotage  from  a  vessel  which 
he  brings  in  is  based'  upon  the  theory  that  the  acceptance  of  his  serv- 
ices creates  a  contract  between  himself  and  the  master  or  owner  of 
the  ship,  the  terms  of  which  are  iixed  by  the  statute.^  If,  however, 
his  tender  of  service  is  declined,  his  right  to  pilotage  fees  is  not 
founded  upon  common  law  principles,  but  can  be  established  only 
by  statute ;  *  and  the  rate  to  be  charged  is  always  fixed  by  statute  or 
under  statutory  authority.*  It  is  a  right  to  compensation  for  the 
exertion  and  labor  of  the  pilot  and  the  expense  and  risk  incurred 
by  him  in  placing  himself  in  a  position  to  render  the  services  offered, 
and  is  in  the  nature,  not  of  a  penalty,  but  of  an  implied  or  quasi  con- 
tract to  pay  the  amount  that  the  statute  ^cifies.^**  Where  the  right 
to  compulsory  pilotage  is  so  far  perfected  that  nothing  remains  to 
be  done  by  the  party  asserting  it  the  repeal  of  the  statute  upon  whi^ 
it  depends  does  not  affect  it,  nor  an  action  for  its  enforcement^^  So 
far  as  the  remedy  is  concerned,  it  stands  upon  the  same  footing  as 
an  ordinary  claim  for  pilotage,  and  is  equally  within  the  sphere  of 
the  admiralty  jurisdiction.**  The  person  or  Uiing  to  which  liability 
for  compulsory  pilotage  attaches  depends  lai^ely  upon  the  statute 
under  which  it  is  claimed,  and  under  the  different  provisions  of  such 
statutes  the  master,  owner,  agent,  consignee,  and  the  vessel  itself,. 

4.  The  Carrie  L.  Tyler,  106  Fed.  C  A.  291,  13  Ann.  Cas.  947, 14  LJI.A. 
422,  45  C.  C.  A.  374,  54  L.R.A.  236.  (N.S.)  1114. 

5.  Spraigue  v.  Thompson,  118  U.  S.  Note:  39  L.RA.  191. 
90,  6  S.  Ct  988,  30  U.  S.  (L.  ed.)  115.  10.  Paciflo  Mail  Steamship  Go.  v. 


6.  Spraigue  t.  Thompson,  118  U.  805;  Southern  Stetimship  Co.  v.  Port- 
S.  90,  6  S.  Ct  988,  30  U.  S.  (L.  ed.)  wardens,  6  WaU.  34,  18  U.  S.  (L. 
116.  ed.)  750;  Ex  parte  McNeil,  13  WaU. 

7.  Pacific  Mail  Steamship  Co.  v.  242,  20  U.  S.  (L.  ed.)  626. 
Joliffe,  2  Wall.  450,  17  U.  S.  (L.  ed.)  Note:  39  L.R.A.  177. 

805;  Southern  Steamship  Co.  t.  Port-  11.  Pacific  Mail  Steamship  Co.  v. 

wardens,  6  Wall.  31,  18  U.  8.  (L.  Joliffe,  2  Wall.  450,  17  V.  S.  (L.  ed.) 

ed.)  749.  805. 

8.  Note:  39  L.R.A.  177.  Note:  39  L.R.A.  177. 

9.  The  Carrie  L.  Tyler,  106  Fed.  12.  Ex  parte  McNeU,  13  Wall.  242, 
422,  45  C.  C.  A.  374,  54  L.B.A.  236;  20  U.  S.  (L.  ed.)  626. 

Guy  V.  Donald,  157  Fed.  527,  85  G. 


Note:  39  L.R.A.  183. 


Joliffe,  2  Wall.  450,  17  U.  S.  (L.  ed.) 
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have  been  respectively  held  liable.**  By  the  weight  of  authority, 
liability  attaches  to  the  vessel  as  well  as  to  the  master  or  owner  accord- 
ing to  tiie  general  rules  of  the  maritime  law,  entitling  the  pilot  to 
proceed  in  rem  as  well  as  in  personam,  and  the  presence  or  absence 
of  a  provision  for  a  lien  in  the  statutes  of  a  state  does  not  affect  the 
question.** 


255.  Control  and  Navigation  of  Vessel. — ^Under  the  English  and 
American  authorities,  generally  speaking,  the  pilot  supersedes  the 
master  for  the  time  being  in  the  command  and  navigation  of  the 
ship,  and  his  orders  must  be  obeyed  in  all  matters  connected  with 
her  navigation.*'  He  becomes  the  master  pro  hac  vice,  and  should 
give  all  directions  aa  to  epeed,  course,  stopping  and  reverung,  anchor- 
ing, towing,  and  the  like.**  And  when  a  lic^sed  pilot  is  enq>loyed 
in  a  place  where  pilotage  is  compulsory,  it  is  his  duty  to  insist  on 
having  effective  control  of  the  vessel,  or  to  decline  to  act  as  pilot.  It 
has  been  held,  however,  that  a  pilot  for  the  voyage,  as  distinguished 
from  a  harbor,  riv»  or  channel  pilot,  is  subject  to  the  command  of 
the  master,  and  under  certain  systems  of  foreign  law,  the  pilot  does 
not  take  entire  charge  of  the  vessel,  but  is  deemed  merely  the  adviser 
of  the  master,  who  retains  command  and  control  of  the  navigation 
even  in  localities  where  pilotage  is  compulsory.*' 

256.  Degree  of  Care  and  Skill  Required;  Liability  for  Damages. — 
A  licensed  pilot,  enjoying  the  emoluments  of  compulsory  pilotage, 
is  quite  in  a  different  class  from  an  ordinary  employee.  He  assumes 
to  have  a  skill  and  a  knowledge  in  respect  to  navigation  in  the  par- 
ticular waters  over  which  his  license  extends  superior  to  and  more 
to  be  trusted  than  that  of  the  master.  He  is  bound  to  use  due  dili- 
gence and  reasonable  care  and  skill,  and  is  liable  to  his  employer  for 
the  damages  which  the  vessel  or  cargo  sustains,  or  which  he  is  com- 
pelled to  pay  on  account  of  injuries  to  another's  vessel,  in  consequence 

13.  Note:  39  L.R.A.  189.  Steamship  Co.,  88  N.  C.  123,  43  Am. 

14.  Ex  parte  McNeil,  13  Wall.  236,  Rep.  736.  And  see  supra,  par.  164. 
20  U.  S.  (L.  ed.)  624.  18.  RalH  v.  Troop,  157  U.  S.  386, 

Note:  39  UR.A.  190.  16  S.  Ct.  657,  39  V.  S.  (L.  ed.)  742; 

15.  Cooley  v.  Philadelphia,  12  How.  The  Oregon,  158  U.  S.  186,  15  S.  Ct. 
299,  13  U.  S.  (L.  ed.)  996;  Ralli  v.  804,  39  U.  S.  (L.  ed.)  943;  Guy  v. 
Troop,  157  TT.  S.  386,  15  S.  Ct.  657,  Donald,  157  Fed.  527,  85  C.  C.  A.  291, 
39  U.  S.  (L.  ed.)  742;  The  Oregon,  14  L.R.A.(N.S.)  U14,  13  Ann  Cas. 
158  U.  S.  186,  15  S.  Ct.  804,  39  U.  S.  947  and  note;  The  Tactician,  [1907] 
(L.  ed.)  943;  Ony  v.  Donald,  157  Fed.  P.  (Eng.)  244,  10  Am.  Dee.  378  and 
527,  85  C.  C.  A.  291,  13  Ann.  Cas.  note. 

947  and  note,  14  L.R.A.(N.S.)  1114  Note:  13  Ann.  Cas.  949. 

and  note;  SaiUter  t.  New  York,  ate.,  17.  Note:  10  Ann.  Cas.  382. 
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of  the  failure  to  exercise  such  care  and  Skill.'*  Ordinary  skill  in  a 
pilot  is  in  proportion  to  his  responsihilities,  and  implies  a  knowledge 
and  observance  of  the  usual  rules  of  navigation,  acquaintance  with 
the  waters  in  which  he  acta  as  pilot  in  their  ordinary  condition,  and 
nautical  skill  in  avoiding  all  known  obstructions.'*  The  character 
of  the  skill  and  knowledge  required  of  a  pilot  in  charge  of  a  vessel 
on  the  rivers  of  the  country  is  very  different  from  that  which  enables 
a  navigator  to  carry  his  vessel  safely  on  the  ocean.  In  this  latter 
case  a  knowledge  of  the  rules  of  navigation,  with  charts  which  dis- 
close the  places  of  hidden  rocks,  dangerous  shores,  or  other  dangers 
of  the  way,  are  the  main  elements  of  his  knowledge  and  ^ill.  But 
the  pilot  of  a  river  steamer,  like  the  harbor  pilot,  is  selected  for  his 
personal  knowledge  of  the  topography  through  which  he  steers  his 
vessel.**  A  pilot  is,  however,  in  no  sense  an  insurer  of  the  vessel's 
safety,'  and  is  not  liable  for  damages  caused  by  such  accidents  as  the 
ship  striking  a  temporary  unknown  obstruction  existing  in  a  chan- 
nel that  is  otherwise  free  and  clear.  So,  where  a  duly  qualified  pilot 
in  piloting  a  vessel  has  used  his  best  care,  skill  and  judgment,  he  is 
not  liable  for  her  loss,  although  the  result  shows  that  hia  best  judg- 
ment was  wrong.  Where,  on  his  abandonment  of  the  rules  of  navi- 
gation, a  loss  happens  which  probably  would  not  have  happened  if 
he  had  adhered  to  them,  the  injury  is  presumed  to  arise  from  his 
transgresfflon.*  Where  the  owner  of  a  vessel  has  settled  without  suit 
an  amount  of  damages  suffered  by  another  vessel  in  collision  with 
his  own,  and  it  is  fully  established  that  the  collision  was  due  to  (he 
negligence  of  his  pilot,  and  that  the  amount  paid  was  not  excessive, 
it  is  no  defense  to  an  action  by  the  owner  against  the  pilot  for  reim- 
bursement that  the  pilot  had  no  notice  of  the  settlement  and  that 
there  has  been  some  nonprejudicial  delay  in  entering  suit  against 
him.* 

257.  Liability  of  Pilots'  Associations. — Hlofs  often  form  them- 
selves into  organizations,  and  the  question  of  their  liability  for  loss 
caused  by  the  acta  of  individual  members  has  given  rise  to  some  dis- 
cussion.   Members  of  a  voluntary,  unincorporated  pilot  association, 

18.  Guy  V.  Donald,  157  Fed.  527,  85  JoIiflEe,  2  WaU.  450,  17  V.  S.  (L.  ed,) 
C.  C.  A.  291,  13  Ann.  Cas.  947  and  805;  Atlee  v.  Northwestern  Union 
note,  14  L.R.A.{N.S.)  1114  and  note.  Packet  Co.,  21  Wall  389,  22  U,  S- 

19.  Pacific  MaU  Steamship  Co.  v.  (L.  ed.)  619. 

Joliffe,  2  Wall.  450,  17  U.  S.  (L.  ed.)  1.  Guy  v.  Donald,  157  Fed.  527,  85 
805;  Atlee  v.  Northwestern  Union  C.  C.  A.  291,  13  Ann.  Cas.  947  and 
Packet  Co.,  21  Wall.  389,  22  U.  S.  note,  14  L.R.A.(N.S.)  1114  and  note. 
(L.  ed.)  610;  Davidson  Steamship  2.  Notes:  14  L.B.A.(N.S.)  1114  et 
Co.  V.  United  States,  205  U.  S.  187,  seq.;  13  Ann.  Cas.  950. 
27  S.  Ct.  480,  51  U.  S.  (L.  ed.)  764.  3.  Guy  v.  Donald,  167  Fed.  527,  85 
Notes:  14  L.R.A.{N,S.)  1114  et  C.  C.  A.  291,  13  Ann.  Caa  947,  14 
seq.;  13  Ann.  Cas.  950.  L.B.A.(N.S.)  1114. 

20.  Pacific  Mail  Steamship  Co.  v. 
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which,  under  the  state  laws,  could  neither  select  nor  discharge  its 
members,  nor  control  or  direct  them  in  the  performance  of  their 
duties  as  licensed  pilots,  whether  technically  partners  or  not,  are  not 
liable  to  the  owners  of  piloted  vessels  for  the  negligence  of  each  other 
because,  instead  of  taking  their  fees  as  they  earn  them,  such  fees  go 
into  a  common  fund,  and,  c^ter  deducting  expenses,  are  distributed 
to  the  several  members  according  to  the  number  of  days  they  respec- 
tively were  on  the  active  list*  But  where  the  association  owns  a 
pilot  boat,  to  which  the  earnings  of  its  members  are  credited  as  a 
common  fund  out  of  which  expenses  are  deducted  and  the  net  profits 
divided  among  the  members,  it  has  been  held  to  exhibit  all  the  char- 
acteristics of  a  partnership,*  and  its  membera  have  been  held  liable 
for  the  negligence  of  each,  as  being  malfeasance  or  negligence  com- 
mitted by  one  of  the  partners  in  the  course  of  his  employment  and 
within  the  scope,  and  while  engaged  in  performing  the  business,  of 
the  partnership.' 

VIII.  KiQHTs  AND  Liabilities  of  Vbssbls  and  Ownbbs 

ContToctB  Generally 

258.  In  General. — ^The  owners  of  a  ship  are  personally  liable  upon 
all  contracts  relating  to  the  vessel  and  its  management  made  for 
their  account  by  their  agents  in  that  behalf  duly  authorized ;  *  and 
if  the  contract  is  maritime  in  its  nature,'  and  gives  rise  to  a  maritime 
lien,  the  vessel  may  also  be  held  liable  by  an  action  in  rem  in  the 
admiralty.*  On  the  other  hand,  no  liability  can  be  imposed  upon 
vessel  or  owners  by  persons  totally  without  authority  to  act  for  them, 
as  where  the  contract  is  made  by  wrongdoers  or  usurpers  of  the  com- 
mand of  the  ship.'  The  liabilities  of  vessd  ownership  generally 
devolve  upon  the  owner  pro  hac  vice — that  is  to  say,  upon  the  person 
who  has  possession,  control  and  management  of  vessel,  and  the 
consequent  right  to  direct  her  navigation  and  receive  the  freight 
earned  and  paid  while  his  possession  continues,  whether  he  has  legal 
title  or  not.'**  A  contract  on  behfdf  of  a  vessel  is  usually  deemed  to 
have  been  made  with  reference  to  the  custom  of  the  port,  which  enters 

4.  Guy  V.  Donald,  203  U.  S.  399,  27  Washington  Ins.  Co.,  100  Mass.  509, 
S.  Ct.  63,  51  U.  S.  (L.  ed.)  245.  1  Am.  Rep.  135;  Kimball  v.  Fanners', 

5.  Note:  13  Ann.  Cas.  950.  etc,  Nat.  Bank,  138  N.  Y.  500.  34  N. 

6.  Keene  v.  Lizardi,  6  La.  431,  25  E.  337,  20  L.R.A.  497;  Duff  t.  Bayard, 
Am.  Dec.  197.  4  Watts  &  S.  (Pa.)  240,  39  Am.  Dec. 

7.  See  infra,  par.  260.  73;  Uncohi  v.  Wright,  23  Pa.  St.  76, 

8.  See  Aduiraltt,  vol.  1,  pp.  406,  62  Am.  Dec.  316.  As  to  liabilities  as 
420,  460.  between  mortgages  and  mortgagee,  see 

9.  Note:  39  L.R.A.  180,  190.  supra,  par.  101  et  seq.   As  to  liabili- 

10.  Emer>'  v.  Hereev,  4  Qreml.  ties  as  between  owner  and  charterer, 
(Me.)  407,  16  Am.  Dee.'268;  Clark  v.  see  supra,  par,  133  et  seq.,  139,  140. 
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into  and  forms  part  of  it  Thus,  where  the  master  of  a  veesel  engages 
a  person  to  take  diarge  of  it,  extinguish  a  fire  on  board,  and  protect 

the  cargo,  this  constitutes  a  contract  of  hiring,  and  not  an  agency; 
and  if  made  with  the  master's  knowledge  of  and  in  reference  to  a 
i-eaaonable  custom  of  port  to  charge  custody,  commission,  and  attend- 
ance fees,  the  owner  of  the  vessel  is  bound  by  such  custom,  even 
though  it  does  not  fix  the  attendance  fee  in  all  casee.'^  Owners  are 
entitled  to  the  benefit  of  contracts  lawfully  made  on  behalf  of  them- 
selv^  or  their  vessels,  but  to  recover  the  earnings  of  a  vessel,  the 
plaintiff  must  prove  title  in  himself.^*  Claims  upon  contracts  entered 
into  fuid  to  be  perfonned  in  a  given  state  with  respect  to  a  vessel  or 
anything  connected  with  it  bear  interest  at  the  rate  prescribed  by 
statute  in  such  state.^* 

259.  Anthority  of  Agent;  Owner's  Rights  against  Agent. — ^The 
appointment  by  vessel  owners  of  agents  competent  to  contract  on 
their  behalf,  and  the  scope  of  the  agents'  authority,  are  determined 
in  large  part  by  the  principles  of  agency  in  general.**  Thus,  a  ship- 
owner who  knowingly  permits  a  person  apparently  to  act  aa  his  agent 
in  such  manner  and  for  such  a  length  of  time  as  to  induce  a  person 
of  ordinary  prudence  to  believe  that  such  assumed  agent  is  in  fact 
a  general  agent  is  bound  by  the  acts  of  such  agent.**  It  is  also  true 
that  what  is  done  within  the  general  authority  of  an  ageqt  sustaining 
a  particular  character,  such  as  a  consignee,  factor,  ship's  husband, 
or  master  in  a  foreign  port,  is  obligatory  upon  his  principals,  even 
where  ^>ecial  restrictions  have  been  agreed  upon,  imless  it  appear 
that  these  were  communicated  or  otherwise  known  to  the  party  claim- 
ing by  the  contract  of  the  agent, The  owner  may  recover  against 
the  consignee  or  agent  of  the  vessel  for  any  loss  caused  by  his  WEmt  of 
due  fidelity,  skill  or  diligence  or  violation  of  instructions  in  regard 
to  her  freighting  and  management.*'  It  has  been  held,  however, 
that  consignees  of  a  vessel  and  cargo  cannot  be  held  liable  for  a 
breach  of  his  onfers  by  the  master  as  to  return  cargo,  though  the  fault 
was  committed  with  their  advice.** 

260.  Maritime  and  Nomnaritime  Contracts. — The  true  criterion 
as  to  whether  contracts  are  maritime  and  thus  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  is  their  subject  mat- 

11.  Horan  v.  Strachan,  86  Ga.  408,  Transp.  Co.,  (Ky.)  54  S.  W.  193, 
12  S.  E.  678,  22  A.  S.  R.  471.  49  L.R.A.  270. 

12.  Bradbury  v.  Johnson,  41  Me.  16.  Banorgee  v.  Hovey,  5  Mass.  11, 
582,  66  Am.  Dee.  264.  4  Am.  Dec.  17.   And  see  supra,  par. 

13.  Cambria  Steamship  Co.  v.  Pitts-  82,  83, 172  et  seq. 

bure  Steamship  Co.,  212  Fed.  674, 129  17.  Stomore  v.  Shaw,  68  Md.  U,  11 

C.  C.  A.  210,  51  L.R.A.(N.S.)  966.  Atl.  360,  6  A.  S.  R.  412. 

14.  See  generally,  Principal  and  18.  Millinks  v.  HoUingsworth,  6 
Agent,  vol.  21,  p.  813  et  seq.  Wheat.  240,  5  U.  S.  (L.  ed.)  251. 

IB.  geasongood    v.    Tenn.,  etc., 
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ter.  If  a  contract  relates  to  a  matter,  tranaaction,  or  ae^ce  that  de- 
pends on,  assiati  <a  furthers  transportation  on  the  navigable  waters 
of  the  United  States,  then,  as  a  general  rule,  it  is  a  maritime  con- 
tract.^* Among  the  contracts  classed  as  maritime  are  bottomry  and 
respondentia  contacts  for  the  carriage  of  goods  and  passengers  upon 
waters  subject  to  the  admiralty;  contracts  for  aeamen's  and  pilots' 
services  and  compensation;  for  mat«ials,  repairs  and  supplies  fur- 
nished vessels;  charter  parties;  policies  of  marine  inaurance;  wharf- 
age; and  aurveya  of  vessels  damaged  by  perils  of  the  sea.^  In  some 
localities  it  seems  to  be  a  not  uncommon  course  among  the  owners 
of  a  certain  class  of  vessels,  commonly  called  wreckers,  with  a  view 
to  prevent  mischievous  competitions  and  collisions  in  the  performance 
of  salvage  services,  to  enter  into  stipulations  that  the  vessels  ahall 
act  as  consorts  with  each  other  in  salvage  services,  and  share  mutual- 
ly in  the  moneys  awarded  as  salvage,  whether  earned  by  one  vessel 
or  by  both.*  Such  agreement  or  stipulation  of  consortsbip  is  a  mari- 
time contract,  cf^>able  of  enforcement  in  admiralty,  particularly 
against  property  or  proceeds  already  within  the  custody  of  the  court.* 
A  contract  to  build  a  ship,  being  made  and  performed  on  land,  is 
not  maritime,*  nor  is  a  contract  to  furnish  the  materials  to  be  used 
for  that  purpose.*  An  agreement  for  a  special  and  limited  partner- 
ship in  carrying  freight  and  passengers  by  sea  is  not  a  maritime  con- 
tract,* nor  is  an  undertaldng  for  services  rendered  by  the  crew  upon 
a  ve^el  not  employed  in  navigation  and  which  has  never  been  so 


19.  Andiws  V.  Wall,  3  How.  568,  1.  Ex  parte  Easton,  95  XT.  S.  68.  24 
11  U.  S.  (L.  ed.)  729;  Waring  v.  U.  S.  (L.  ed.)  373.  And  see  Admi- 
Clarke,  5  How.  441,  12  U.  S.  (L.  ed.)  raltt,  vol.  1,  p.  420  et  seq. 

226;  People's  Ferry  Co.  v.  Beers,  20     2.  Andrews  v.  Wall,  3  How.  568,  11 
How.  393,  15  U.  S.  (L.  ed.)  961;  Ttie  U.  S.  (U  ed.)  729. 
Plymouth,  3  Wall.  20,  18  U.   S.      8.  Andrews  v.  Wall,  3  How.  568,  11 
(L.  ed.)  125;  The  Belfast,  7  WaU.  624,  U.  S.  (L.  ed.)  729;  Ex  parte  Eaaton, 
19  U.  S.  (L.  ed.)  266;  New  England  95  U.  S.  68,  24  U.  S.  (L.  ed.)  373. 
Mut.  lilarme  Ins.  Co.  v.  Dunham,  11      4.  See  infra,  par.  261. 
Wall.  1,  20  U.  S.  (L.  ed.)  90;  Ed-     6.  People's  Ferry  Co.  v.  Beers,  20 
wards  v.  Elliott,  21  WaU.  532,  22  U.  S.  How.  393,  15  U.  S.  (L.  ed.)  961;  Ed- 
(L.  ed.)  487;  Ex  parte  Easton,  95  wards  v.  Elliott,  21  Wall.  532,  22  TJ. 
U.  S.  68,  24  U.  S.  (L.  ed.)  373;  In  re  S.  (L.  ed.)  487;  Olsen  v.  Birch,  133 
Gamett,  141  U.  S.  1,  11  S.  Ct.  840,  35  Cal.  479,  65  Pac.  1032,  85  A.'  S.  R. 
C.  S.  (L.  ed.)  631.    And  see  Adici-  215;  Rounds  v.  Gloverport  Foundry, 
BAi/rr,  vol.  1,  p.  420,  and  cross-ref-  etc.,  Co.,  159  Ky.  414,  167  S.  W.  384, 
erenees  there  found.  Ann.  Cas.  1915D  40  and  note. 

20.  Morewood  v.  Enequist,  23  How.  Note:  66  L.B.A.  198,  215  et  seq. 
491,  16  U.  S.  (L.  ed.)  516;  The  Ply-  And  see  Asmmu/rr,  vol.  1,  p.  420  et 
mouth.  3  WaU.  20,  18  U.  S.  (L.  ed.)  seq. 

125 ;  New  England  Mut.  Marine  Ina  6.  Vanderwater  v.  Mills,  19  How. 
Co.  V.  Dunham,  11  Wall.  1,  20  U.  S.  82,  15  U.  S.  (L.  ed.)  554;  Ward  v. 
(L.  ed.)  90;  Ex  parte  McNeil,  13  Thompson,  22  How.  330,  16  U.  S. 
WaU.  236,  20  U.  S.  (L.  ed.)  624.         (L.  ed.)  249. 
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employed.^  Elsewhere  m  this  work  will  be  found  a  full  discussion 
of  the  subject  of  maritime  liens  which  as  a  rule  accompany  every 
maritime  contract  as  security  for  its  fwthful  performance.® 

261.  Contracts  to  Build  Ships. — A  contract  to  build  a  ship  is  not 
a  maritime  conlxaot,*  and  is  governed  in  the  main  by  the  ordinary 
common  law  principles  applicable  to  contracts  in  general,  except  in 
so  far  as  special  rights  and  remedies  have  been  created  by  local  stat- 
utes.'** Title  generally  does  not  pass  until  the  vessel  is,  finished  and 
delivered.** 

262.  Wharfage  and  Canal  Services. — ^Wharf  accommodation  is  a 
necessity  of  navigation,  indispensable  for  ships  and  water  craft,  of 
every  name  and  description,  whether  employed  in  carrying  freight 
or  passengers,  or  engaged  in  the  fisheries.  Compensation  for  wharf- 
age may  be  claimed  upon  an  express  or  an  implied  contract,  accord- 
ing to  the  circumstances.  Where  a  price  is  agreed  upon  for  the  use 
of  the  wharf,  the  contract  furnishes  the  measure  of  compensation; 
and  when  the  wharf  is  used  without  any  such  agreement,  the  con- 
tract is  implied,  and  the  proprietor  is  entitled  to  recover  what  is  just 
and  reasonable  for  the  use  of  his  property  and  the  benefit  conferred. 
A  contract  for  the  use  of  a  wharf,  by  the  master  or  owner  of  a  vessel, 
is  a  maritime  contract  and,  as  such,  is  cognizable  in  the  admiralty 
regardless  of  whether  the  craft  has  sails  or  other  motive  power  of  her 
own.  Wharfage  charges  give  rise  to  a  maritime  lien,  and  may  be 
enforced  by  proceedings  in  rem  or  in  personam."  A  vessel  using  a 
canal  must  pay  the  toll  and  charges  imposed  by  the  grantee  of  the 
canal  franchise,  notwithstanding  the  fact  that  the  time  fixed  by  the 
state  legislature  in  the  grant  during  which  the  grantee  should  have 
a  monopoly  has  expired.*' 


263.  In  General. — The  owners  of  a  vessel  arc  liable  for  supplies, 
repairs,  services  or  necessaries  furnished  for  her  use  by  the  order 

7.  Olsen  v.  Birch,  133  Cal.  479,  65  487;  The  J.  E.  Rumbell,  148  U.  S  1, 13 
Pac.  1032.  85  A.  S.  R.  215.  S.  Ct.  498,  37  V.  S.  (L.  ed.)  345;  Tlie 

Note:  66  L.R.A.  198,  215,  216  et  set\.  Atlantic  City,  220  Fed.  281,  136  C.  C. 

8.  See  Admuulty,  vol.  1,  pp.  436-  A.  297,  Ann.  Cas.  1915D  50;  Rounds  v. 
461.  Cloverport  Foundry,  etc.,  Co.,  159 

9.  People's  Ferry  Co.  v.  Beers,  20  Ky.  414,  167  S.  W.  384,  Ann.  Cas. 
How.  393,  15  U.  S.  (L.  ed.)  961;  1915D  40  and  note. 

Roach  V.  Chapman,  22  How.  129,  16  Note:  66  L.R.A.  198.   215  et  seq. 

U.  S.  (L.  ed.)  294;  Morewood  v.  Ene-  And  see  Admiralty,  vol.  1,  p.  420. 

quist,  23  How.  491,  16  U.  S.  (I*  ed.)  10.  See  Admihamt,  vol.  1,  p.  420. 

516;  The  Belfast,  7  Wall.  624,  19  U.  11.  See  supra,  par.  59. 

S.  (L.  ed.)  266;  New  England  Mut.  12.  Ex  parte  Easton,  95  T7.  S.  68, 

Marine  Ins.  Co.  v.  Dunham,  11  WaU.  24  U.  S.  (L.  ed.)  373. 

1,  20  U.  S,  (L.  ed.)  90;  Edwards  v.  13.  Grant  v.  Leach,  20  Lb  Ann. 

Elliott,  21  Wall.  532,  22  U.  S.  (L.  ed.)  329,  96  Am.  Dec.  403,  . 
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of  the  master,  consignee,  ship's  husband  or  other  agent  duly  author- 
ized, and  for  advances  of  funds  to  be  used  for  tiiese  purposes,  where 
no  other  person  has  been  expressly  credited.**  Where  a  necessity 
for  obtaining  an  advance  of  funds  exists  in  a  foreign  port,  and  the 
master  obtains  a  loan  for  the  purposes  of  the  vessel,  the  lender  is 
not  bound  to  see  to  the  proper  application  of  the  money.**  It  might 
be  very  questionable,  however,  whether  a  borrowing  of  money  for 
the  purpose  of  enlarging  the  funds  and  stock  of  an  adventure  is  a 
case  witliin  tiie  general  authority  of  a  part  owner,  consignee,  or 
factor,  to  enable  him  to  charge  those  conc^ed  in  a  personal  contract, 
no  necessity  arising  in  the  course  of  the  voyi^e  being  proved." 
Shipwrights  have  been  held  entitled  to  recover  for  repairs  upon  a 
ship  notwithstanding  her  detraction  by  fire  before  the  repairs  were 
quite  finished.*' 

264.  Who  Is  Liable  as  Owner;  Proof  of  Ownership. — As  in  the  case 
of  other  obligations  incident  to  vessel  ownership,  liability  for  suppUes, 
repairs  and  advances  attaches  to  the  owner  pro  hac  vice,  whether  he  ■ 
is  the  genei^  owner  or  not.*®  A  person  may,  however,  be  the  legal 
owner  of  a  vessel,  and  have  her  registered  or  enrolled  in  his  name, 
without  being  liable  for  supplies  furnished  for  her  use  on  the  order 
of  the  master,  as  where  he  holds  merely  the  legal  title,  without  man- 
agement or  control,  whethw  the  title  is  by  a  bill  of  sale  or  other 
sufficient  conveyance,  or  whether  it  is  by  mortgf^e  or  other  document 
in  the  nature  of  a  pledge  or  security.**  No  liability  for  such  supplies 
rests  upon  a  person  holding  legal  title  to  a  vessel  as  security  for  a 
debt,  and  exerciang  no  con^l  ov^  the  vessel  and  having  no  intOTest 
in  the  profits  other  than  as  a  repayment  of  advances,'**  as,  for  ex- 
ample, a  vendor  who  has  parted  with  both  possession  and  control  of  the 
vessel,  and  only  retains  the  title  for  the  purpose  of  securing  future 
payments  of  ihe  purchase  money,*  or  who  has  taken  a  mortgage  upon 
her,  without  holding  himself  out  to  the  world  as  continuing  in  owner- 

14.  The  Belfast,  7  Wall.  624,  19  U.  19.  Brooks  v.  Bondsey,  17  Pick. 

S.  (L.  ed.)  266;  Horan  v.  Strachan,  (Mass.>  441,  28  Am.  Dec.  313;  Duff  v. 

86  Ga,  408,  12  8.  E.  678,  22  A.  S.  R.  Bayard,  4  "Watts  &  S.  (Pa.)  240,  39 

471 ;  Grant  v.  Leach,  20  La.  Ann.  329,  Am.  Dec.  73 ;  Lineoln  v.  Wright,  23 

96  Am.  Dec.  403;  Muldon'v.  Whitlock.  Pa.  St.  76,  62  Am.  Dec.  316. 

1  Cow.  (N.  Y.)  290,  13  Am.  Dec.  533  Note:  18  Ann.  Cas.  880. 

and  note;  Duff  v.  Bayard,  4  Watts  &  And  see  supra,  par.  57  et  seq. 

S.  (Pa.)  240,  39  Am.  Dec.  73.  20.  Brooks  v.  Bondsey,  17  Pick. 

Kote:  18  Ann.  Cas.  876,  879.  (Mass.)  441,  28  Am.  Dec  313:  Duff 

See  supra,  par.  81,  182,  259.  v.  Bayard,  4  Watts  ft  S.  (Pa.)  240, 

16.  Note:  18  Ann.  Caa.  876.  39  Am.  Dec  73. 

16.  Banoigee  v.  Hovey,  5  Mass.  11,  Note:  18  Ann.  Cas.  880. 

4  Am.  Dec.  17.  1.  Jones  v.  Pitcher,  3  Stew,  ft  P. 

17.  Note:  38  Am.  Rep.  208.  (Ala.)  135,  24  Am.  Dec  716. 

18.  See  supra,  par.  78, 101, 134. 
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ship.'  The  same  rule  haa  been  applied  in  the  case  of  a  person  who 
received  from  his  debtor  a  bill  of  sale  of  a  vessel,  as  collated  security 
for  the  debt,  but  who  never  took  possession  nor  had  the  contirol 
of  the  vessel,  nor  held  her  out  to  the  world  as  his  property;* 
but  one  charged  as  owner  for  supplies  cannot  ofFer  onJ  testi- 
mony to  show  the  true  character  of  such  bill  of  sale  as  against 
a  person  misled  thereby  to  his  prejudice.*  In  a  peraonal  ac- 
tion to  recover  for  supplies  and  repairs,  &e  defendant's  own- 
ership of  the  vessel  must  be  clearly  proven  by  competent  testi- 
mony ;  *  and  a  declaration  by  parties  charged  as  owners  that  they 
would  pay  bills  for  supplies  furnished  the  vessel,  though  not  binding 
as  a  promise  if  tiiey  were  not  originally  liable,  is  evidence  of  their 
original  liability.* 

265.  Kecessity  for  Ownership  When  Liability  Is  Incurred. — 
Generally  speaking,  liability  for  advances  and.  supplies  rests  upon 
those  who  were  owners  at  the  time  the  liabilities  were  incurred,' 
and  purchasers  of  a  vessel  are  not  personally  liable  for  expenses  of 
the  ship  incurred  before  their  purchase,  unless  such  liability  is  ex- 
pressly assumed.*  Such  expenses  are,  however,  a  charge  upon  the 
vessel,  as  are  charges  resulting  from  lawful  contracts  respecting  the 
employment  of  the  ship  made  by  the  master  after  the  transfer  and 
before  he  had  notice  of  it.*  Similarly,  where  the  owner  of  a  vessel 
which  is  on  a  voyage  to  foreign  ports  sells  the  same,  he  is  not  liable 
for  supplies  thereafter  furnished  on  the  orders  of  the  master.  Ac- 
cording to  the  American  authorities,  it  would  seem  that  the  purchaser 
of  the  vessel  in  such  a  case  is  liable  for  the  price  of  the  supplies, 
though  the  contrary  has  been  held  in  England  recqpecting  advanoee 
for  necessaries  made  after  the  sale,  upon  the  tiieory  that  the  master, 
having  been  appointed  by  the  former  owners,  is  not  the  agent  of  the 
purchaser.** 

266.  Liability  Where  Credit  Is  Given  to  Person  Other  than  Owner.— 
Where  repairs  are  made,  supplies  furnished,  or  money  advanced, 
on  the  credit  of  a  person  other  than  the  owner  of  a  vessel,  on  whom 
the  seller,  repairer,  or  lender  relies  for  payment,  the  owner  cannot 

2.  Brooks   V.   Bondsey,   17  Pick,  6.  Lincoln  v.  Wright,  23  Pa.  St.  76, 

(Mass.)  441,  28  Am.  Dec.  313.  62  Am.  Dec  316. 

Note:  18  Ami.  Cas.  880.  7.  See  supra,  par.  85. 

And  see  sapra,  par.  101.  8.  Portland  Buik  v.  Stubbs,  6  Mass. 

8.  Marshall  t.  Boardman,  89  Me.  87,  422,  4  Am.  Dec.  151;  Lamb  v.  Dorant, 


4.  Morgan  v.  Shinn,  15  Wall.  105,  supra,  par.  85. 
21  n.  S.  (L.  ed.)  87;  Henderson  v.  9.  Portland  Bank  v.  Stabbe,  6  Mass. 
Mayhew,  2  Oill  (Md.)  393,  41  Am.  422,  4  Am.  Dec.  151;  Lamb  t.  Doiant, 
Dec.  434.  And  see  supra,  par.  100.     12  Mass.  54,  7  Am.  Dec.  31. 

5.  Moynihan  v.  Drobaz,  124  Cal.  212,     10.  Note:  18  Ann.  Gaa.  880. 
66  Pac  1026,  71  A.  S.  B.  46. 


35  Atl.  1024,  56  A.  S.  B.  393. 


12  Mass.  54,  7  Am.  Dec.  3L  And  see 
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be  made  liable  for  such  charges.  Thus  it  has  been  held  that  where 
funds  are  loaned  generally  to  the  master,  the  owner  is  not  liable  for 
a  portion  thereof  c^plied  for  purposes  of  the  ship,  and  the  same 
ruling  has  been  made  as  to  goo^  furnished  upon  the  individual  credit 
of  the  master,  or  a  special  promise  taken  from  him.'*^  So,  a  person 
advancing  funds  to  the  master  of  the  vessel  'in  a  foreign  port  after 
seeing  the  (barter  party,  which  provided  that  the  charterer  should 
advance  and  pay  for  necessaries,  and  accepting  a  bill  on  the  charterer, 
cannot  recover  such  advance  from  the  owner,  as  the  money  was 
advanced  on  the  credit  of  another.**  Merely  charging  goods,  how- 
ever, to  either  the  owner,  master,  charterer,  or  vessel,  has  been  held 
not  to  preclude  a  recovery  from  any  one  of  the  others,  as  tl:|^re  is  in 
such  case  no  novation  by  implication.*'  The  fact  that  credit  for 
supplies  furnished  a  ship  was  given  to  an  agent  does  not  exonerate 
the  owners  of  the  vessel,  if  at  the  time  the  credit  was  given  the 
agency  was  unknown  to  the  materialman ;  **  nor  is  it  a  defense  to  an 
action  against  the  owner  for  supplies  furnished  on  the  order  of  the 
master  that  the  master  had  funds  of  the  owner  sufficient  to  pay  for 
such  supplies,  unless  it  is  shown  that  the  seller  was  awaj-e  of  it.** 
The  presumption  is  that  the  supplies  or  advances  were  furnished  on 
the  credit  of  the  owner,  and  where  be  attempts  to  escape  liability 
the  burden  of  proof  that  the  credit  was  furnished  to  another  is  on 
him." 

267.  Discharge  and  Payment. — ^Drafts  given  by  the  master  upon 

the  owners  do  not  operate  as  a  discharge  and  satisfaction  of  the 
moneys  advanced,  but  are  deemed  conditional  payment  only  unless 
otherwise  expressly  agreed.*'  Bendering  a  bill  to  the  ship's  husband, 
taking  his  note,  and  giving  a  receipt  in  "full  payment,"  does  not 
release  the  owners  if  the  note  is  not  paid,  where  such  owners  have 
not  been  prejudiced  or  misled  thereby,  as  by  settling  his  accounts 
on  the  supposition,  induced  by  the  receipt,  that  the  bill  had  been 
paid.*'  "Where  advances  in  a  foreign  port  are  made  in  gold  and 
drafts  for  the  amount  on  owners  show  that  the  payment  to  the 
parties  making  the  advances  is  to  be  also  in  gold,  iJie  court  may 
direct  that  its  decrees  be  entered  for  the  amount  in  like  currency.** 

11.  Muldon  V.  Wliitlock,  1  Cow.  (N.  see  supra,  par.  184,  185. 

Y.)  290,  13  Am.  Dec.  533.  16.  Note:  18  Ann.  Caa.  876,  879. 

Note:  18  Ann.  Cas.  876,  870.  17.  The  Steamer  Emily  Sender  v. 

12.  Note:  18  Ann.  Cas.  876.  Pritchard,  17  WaU.  666,  21  U.  S.  (L, 

13.  Henshaw  t.  Rollins,  5  La.  335,  ed.)  683. 

25  Am.  Dec.  180.  18.  Muldon  v.  mitlock,  1  Cow.  (N. 

Note:  18  Ann.  Cas.  876.  Y.)  290,  13  Am.  Dec.  533  and  note. 

14.  Henderson  v.  Mayhew,  2  Gill  19.  The  Steamer  Emily  Souder  v. 
(Md.)  393,  41  Am.  Dec.  434.  Pritebazd,  17  Wall.  666,  21  V.  S.  (L. 

16.  Note:  18  Ann.  Caa.  879.   And  ed.)  683 

U97 


Digitized  by 


Googl 


§S  268,  269 


SHIPPING 


24  R.  C.  L 


268.  Liens  for  Supplies  ind  Repairs. — ^The  maritime  law,  and  state 

and  federal  statutes  as  well,  concede  to  persons  who  furnish  materials, 
supplies  or  repairs  for  a  vessel  a  maritime  lien  as  security  for  payment, 
by  virtue  of  which  they  can  proceed  against  the  vessel  in  rem,  as 
well  as  against  the  owners,  charterers  or  master  in  personam.*"  No 
such  lien,  however,  attaches  to  the  ship  where  the  sole  credit  is  given 
to  the  owner,  master,  or  charterer  personally.^  A  full  discussion  of 
the  furnishing  of  repairs,  supplies  and  funds,  as  giving  rise  to  a 
maritime  lien,  is  found  elsewhere  in  Una  work.' 

Torts  Qeneralhy 

269.  general  Principles  Governing  Liability. — Gases  of  tort  con- 
nected with  vessels  and  their  management,  whether  brought  in  a 
court  of  law  or  a  court  of  admiralty,  are  governed  in  large  measure 
by  the  substantive  principles  which  determine  the  rights  and  liabili- 
ties of  parties  in  other  civil  cftses  at  law.'  By  the  common  law, 
owners  are  responsible  for  the  damages  committed  by  their  vessel, 
without  any  reference  to  the  particular  agent  by  whose  negligence 
the  injury  was  committed.  By  the  maritime  law,  the  vessel,  as 
well  as  the  owners,  is  liable  to  tibe  party  injured  for  damages  caused 
by  its  torts.*  Liability  for  torts  of  a  vessel  attaches  to  the  owner 
pro  hac  vice.*  The  owner  of  a  vessel  is  not  chargeable  with  payment 
of  a  judgment  recovered  against  the  former  owner  for  damages 
occasioned  by  a  collision  which  happened  subsequently  to  the  transfer 
of  the  vessel.'  The  fact  that  a  boat  was  sailing  on  the  Turd's  Day, 
contrary  to  the  provisions  of  the  statute,  cannot  be  used  as  a  defense 
to  an  action  against  the  owners  of  another  ship  for  injuries  maliciously 
inflicted  on  the  former  vessel;^  but  it  has  been  held  otherwise  if 
the  injury  were  negligent  merely.'   The  responsibility  of  vessel 

20.  The  Virgin  v.  Vyfhiua,  8  Pet.  S.  Inland,  etc..  Coasting  Co.  v.  Tol- 

638,  8  U.  S.  (L.  ed.)  1036;  The  Bel-  son,  139  U.  S.  551,  11  S.  Ct.  653,  35 

fast,  7  WaU.  624,  19  U.  S.  (L.  ed.)  U.  B.  (L.  ed.)  270;  Davidson  Steam- 

266;  Hooper  v.  Robinson,  08  U.  S.  528,  ship  Co.  v.  United  States,  205  U.  S. 

25  U.  S.  (L.  ed;)  219;  Rounds  v.  Clo-  187,  27  S.  Ct.  480,  51  U.  8.  (L.  ed.) 

verport  Foundry,  etc.,  Co.,  159  Ky.  764. 

414,  167  S.  W.  384,  Ann.  Cas.  1915D  4.  Sherlock  v.  AUing,  93  U.  S.  99, 

40  and  note;  Hensfaaw  y.  RolUns,  6  La.  23  U.  S.  (L.  ed.)  819. 

335.  25  Am.  Dee.  180;  Perkins  v.  Pike,  6.  See  supra,  par.  95,  113,  148  et 

42  Me.  141,  66  Am.  Dee.  267.  seq.,  154. 

Note:  66  L.R.A.  214  et  seq.  6.  Gray  v.  National  Steamship  Co., 

1.  Carrington  v.  Pratt,  18  How.  63,  115  U.  S.  116,  5  S.  Ct.  1166,  29  U.  a 
15  U.  S.  (L.  ed.)  267;  Pratt  v.  Reed,  (L.  ed.)  309. 

19  How.  359,  15  U.  S,  (L.  ed.)  660  ;  7.  Wallace  v.  Merrimack  Kver  Nav., 

The  Grapeshot,  9  Wall.  129,  19  U.  S.  etc,  Co.,  134  Mass.  95,  45  Am.  Rep. 

(L.  ed.)  651.   See  supra,  par.  331.  301. 

2.  See  Admibawt,  vol.  1,  p.  442  et  Note:  27  L.R.A.  183. 

seq.  8.  Wallace  v.  Merrimack  River,  ete., 
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ownero  for  torts  of  the  vessel  is  joint  and  several,*  and  the  receipt 

from  one  shipowner  liable  as  joint  tortfeasor  of  a  sum  in  part 
satisfaction  of  the  demand,  and  his  release  from  further  liability, 
do  not  operate  to  release  the  other  from  liability  for  the  residue  of 
the  damages  inflicted.'"  On  the  subject  of  contributory  negligence, 
there  is  a  sharp  divergence  between  law  and  admiralty.  Courts  of 
law  deem  contributory  negligence  an  absolute  defense  in  maritime 
cases  as  in  others.**  Admiralty,  however,  applies  the  rule  for  the 
division  of  dami^es  in  cases  of  collision  where  both  vessels  are  in 
fault  **  to  all  cases  of  maritime  tort  founded  upon  negligence  and  pros- 
ecuted in  the  admiralty,  and  holds  vessels  liable  to  sustain  some  part 
of  the  pecuniary  loss  sustained  by  a  libelant  guilty  of  contributory 
negligence  in  cases  where  their  fault  is  clear,  provided  the  libelant's 
fault,  though  evident,  is  neither  wilful,  nor  gross,  nor  inexcusable, 
and  where  the  other  circumstances  present  a  strong  case  for  his 
relief." 

270.  Law  Applicable. — In  case  of  a  maritime  tort  occurring  within 
the  territorial  limits  of  any  state  or  country,  the  rights  of  the  parties 
are  generally  determined  by  the  law  of  the  place  where  it  takea 
place.'*  As  to  the  law  which  should  be  applied  in  cases  between 
parties  or  ships  of  different  nationalities  arising  on  the  high  seas, 
not  within  the  jurisdiction  of  any  nation,  there  can  be  no  doubt  that 
it  must  be  the  general  maritime  law  as  understood  and  administered 
in  the  courts  of  the  country  in  which  the  litigation  is  prosecuted.** 
The  statutory  reservation  to  suitors  of  a  common  law  remedy  which 
leaves  open  ihe  common  law  jurisdiction  of  the  state  courts  over  torts 
committed  at  sea  **  authorizes  them  to  apply  the  state  law,  statutory 
as  well  as  judicial,  so  far  as  not  superseded  by  Congress.*'  But  the 
local  law  and  decisions  of  a  state  cannot  deprive  a  party  of  his  right 
to  recover  for  a  maritime  tort  committed  within  the  waters  of  the 
state,  in  a  case  where  redress  is  a£Forded  by  the  maritime  law,  and 

Co.,  134  Itfass.  96,  45  Am.  Rep.  14.  The  Chma,  7  Wall.  53,  19  U.  S. 
301.  (L.  ed.)  67.   And  see  infra,  par.  300, 

9.  Thorp  V.  Hammond,  12  Wall.  408,  324,  330,  510. 

20  U.  S.  (L.  ed.)  419.  Generally  as  to  the  rule  that  the 

10.  Louisville,  etc.,  Mail  Co.  v.  actionable  quality  of  acts  causing  death 
Barnes,  117  Ky.  860,  79  S.  W.  261,  111  or  bodily  injuries  is  to  be  determined 
A.  S.  R.  273,  64  L.R.A.  574.  See  by  reference  to  the  lex  loci,  rather 
supra,  par.  86,  87.  And  see  generally,  than  the  lex  fori,  see  Cokvlicf  os 
Torts.  Laws,  vol.  5,  p.  1038;  Death,  vol.  8. 

11.  See  infra,  par.  293,  326.    .  p.  736  et  seq. 

12.  See  infra,  par.  326  et  seq.  15.  The  Belganland,  114  U.  S.  355, 

13.  The  Max  Morris,  137  U.  S.  1,  5  S.  Ct.  860,  29  U.  S.  (L.  ed.)  152. 
11  S.  Ct.  29,  34  TJ.  S.  (L.  ed.)  586;  Note:  L.R.A.1916A  1164. 
Workman  v.  New  York,  179  U.  S.  552,  16.  See  Admibaltt,  vol.  1,  p.  408 

21  3.  Ct.  212,  45  U.  S.  (L.  ed.)  314;  et  seq. 

Steam  Dredge  No.  1,  134  Fed.  161,  67  17.  The  Hamilton,  207  0.  S.  398, 

C.  C.  A.  67,  69  LJt.A.  293.  28  S.  Ct  133,  52  U.  S.  (L.  ed.)  261 
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ia  sought  to  be  availed  of  in  a  cause  of  action  maritime  in  its  nature 

and  depending  in  a  court  of  admiralty  of  the  United  States.  Conse- 
quently,  the  maritiine  law,  and  not  the  local  law,  governs  the  ad- 
miralty court  in  determining  the  liability  of  a  municipal  corporation 
for  injury  to  another  vessel  by  a  fire  boat  owned  by  ttie  city  and  in 
the  custody  and  management  of  its  fire  d^artment,  which  is  negli- 
gently handled  while  hastening  to  assist  in  putting  out  a  fire  raging 
in  a  building  at  the  head  of  a  dock.*^ 

271.  Maritime  and  Nonmaritime  Torts. — Torte  connected  with 
vessels  and  navigation  are  maritime  or  nonmaritime,  and  the  former 
class  give  rise  to  maritime  liens  and  are  ct^izable  in  admiralty.'* 
Maritime  torts  are  those  committed  or  consummated  upon  the  public 
navigable  waters  of  the  United  States,^^  and  include  assaults  or  other 
personal  injuries,  collision,  spoliation  and  damage,  illegal  seizures  or 
other  depredations  on  property,  illegal  disposses^on  or  withholding  of 
possession  from  the  owners  of  ships,  controversies  between  the  part 
owners  as  to  tiie  employment  of  ships,  municipal  seizures  of  8hi|^, 
and  the  like>  The  term  "tort,"  as  here  used,  is  not  confined  to 
wrongs  or  injuries  committed  by  direct  force,  but  it  includes  wrongs 
suffered  in  consequence  of  the  negligence  or  malfeasance  of  others, 
where  the  remedy  at  common  law  is  by  an  action  on  &e  case.  Negli- 
gence when  committed  upon  navigable  waters  is  thus  a  maritime  tort 
which  subjects  tiie  vessel  to  liability  to  an  extent  coincident  with 
the  liability  of  the  owner.*  Where  the  origin  of  the  wrong  is  on  the 
water,  but  the  substance  and  consummation  of  the  injury  on  land, 
it  is  not  a  maritime  tort  under  the  admiralty  laws  of  the  United 
States.*   In  England,  the  high  court  of  admiralty  has  jurisdictioa 


18.  Woricman  v.  New  York,  179  U.  2.  Philadelphia,  etc.,  R.  Co.  v.  Phil- 
S.  66^  21  S.  Gt  212, 45  U.  S.  (L.  ed.)  adelphia,  etc..  Steam  Tow  Boat  Co., 
314.  And  see  supra,  par.  14  et  seq.  23  How.  209,  16  V.  S.  (L.  ed.)  433; 

19.  See  AraaaALTT,  vol.  1,  pp.  406,  Leathers  v.  Blessing,  105  U.  8.  626, 
440,  460.  26  U.  S.  (L.  ed.)  1192. 

20.  Waring  v.  Clarke,  6  How.  441,  Note:  46  LJI.A.  113. 

12  U.  S.  (L.  ed.)  226;  The  PropeUer  S.  The  Plymouth,  3  Wall.  20,  18  V. 

Commerce,  1  Black  574,  17  V.  S.  (L.  S.  (L.  ed.)  125;  Ex  parte  Phoenix  Ins. 

ed.)  107;  The  Plymouth,  3  WaU.  20,  Co.,  118  U.  S.  610,  7  S.  Gt.  25,  30  U. 

18  TJ.  8.  (L.  ed.)  125;  The  Belfast,  7  8.  (L.  ed.)  274;  Johnson  t.  Chicago, 

WaO.  624, 19  n.  S.  (L.  ed.)  266;  New  eto.,  Elevator  Co.,  119  V.  8.  388,  7  8. 

England  Mut.  Marine  Ina.  Co.  v.  Dun-  Gt  254,  30  U.  S.  (L.  ed.)  447:  Homer 

ham,  11  Wall.  1,  20  U.  8.  (L.  ed.)  90;  Ramsdell  Transp.  Co.  v.  La  Gompag- 

Ex  parte  Easton,  9S  U.  S.  68,  24  U.  nie,  etc.,  182  U.  8.  406,  21  8.  Gt.  831, 

S.  (L.  ed.)  373;  In  le  Gamett,  141  U.  45  V.  8.  (L.  ed.)  1155;  The  Troy,  208 

S.  1,  11  S.  Ct  840,  35  U.  S.  (L.  ed.)  TJ.  8.  321,  2S  8.  Ct  416,  52  U.  8.  (L. 

631.  And  see  Adiubai/tt,  vol.  1,  pp.  ed.)  512;  Biduirdson  t.  Harmon,  222 

413-415,  417  et  seq.  U.  S.  96,  32  8.  Ct  27,  56  U.  8.  (L. 

1.  Ex  parte  Easton,  95  U.  8.  68,  ed.)  110. 
24  U.  8.  (L.  ed.)  378. 
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of  any  claim  for  damages  done  by  any  ship,  even  though  it  occuib  on 
land.* 

272.  Liability  of  Vessels  and  Owners. — A  maritime  tort  com- 
mitted by  a  vessel  generally  imposes  a  liability  upon  iJie  ship,  as  being 
itself  a  guilty  object,  as  well  as  upon  the  owners  personally.  In 
England,  it  is  laid  down  broadly  that  the  liability  of  a  ship  and  of  the 
owner  are  convertible  terms.  The  courts  there  hold  accordingly  that 
no  responsibility  can  attach  to  the  owners  if  the  ship  is  not  liable  to  be 
proceeded  against,  and  no  suit  can  be  maintained  against  a  ship 
where  the  owners  are  not  themselves  personally  liable  at  common 
law,  or  where  their  personal  liability  has  not  been  given  up,  as  in 
bottomry  bonds  by  taking  a  lien  on  the  vessel.'  In  this  country,  on 
the  other  hand,  the  law  is  well  settled,  in  conformity  with  the  general 
maritime  law,  that  the  ship  itself  is  to  be  treated  in  some  sense  as  a 
principal,  and  as  personally  liable  for  the  negligence  of  anyone  who 
is  lawfully  in  possession  of  it,  whether  as  owner  or  charterer,  without 
any  regard  whatsoever  to  the  personal  misconduct  or  the  personal  re- 
sponsibility of  the  owner  thereof.*  Conversely,  a  liability  of  the  own- 
er in  personam  is  not  dependent  upon  abili^  to  maintain  a  proceed- 
ing in  rem  against  the  vessel,'  it  being  essential  only  that  the  vessel 
be  under  the  management  of  the  defendants'  agents  at  the  time.* 

273.  Rights  and  Remedies  tinder  State  Statute. — number  of 
states  have  passed  statutes  providing  that  every  vessel  navigating  the 
waters  of  the  state  shall  be  liable  for  any  injury  or  damage  done  by 
hex  to  persons  or  property  through  the  wilful  or  negligent  conduct 
of  her  officers  or  crew,  and  for  any  other  damage  wUfully  or  negli- 

4.  The  Osceola,  IBO  U.  S.  158,  23  S.  ed.)  969;  WoikmRn  v.  New  Toik,  179 
Ct.  483,  47  U.  S.  (L.  ed.)  760.  U.  S.  552,  21  S.  Ct.  212,  45  U.  S.  (L. 

5.  Hickox  v.  Buddngh&m,  18  How.  ed.)  314:  The  Bsnistable,  181  U.  S. 
182,  15  U.  S.  (L.  ed.)  341;  Taylor  t.  464,  21  S.  Ct  684,  46  U.  S.  (L.  ed.) 
Ganyl,  20  How.  683, 15  U.  S.  (L.  ed.)  954;  Homer  Ramadell  Tranq).  Co.  v. 
1028;  The  China,  7  Wall.  53,  19  U.  S.  La  Gompagnie,  etc.,  182  U.  S.  406,  21 
(L.  ed.)  67;  Homer  BamedeU  Transp.  S.  Ct  831,  45  U.  S.  (L.  ed.)  1155; 
Co.  v.  La  Comp^nie,  etc.,  182  U.  8.  The  Engene  F.  Moran  v.  New  York 
406,  21  S.  Ct  831,  45  U.  S.  (L.  ed.)  Cent.,  etc.,  R.  Co.,  212  U.  S.  466,  29 
1155;  Fetezshurg,  etc.,  Steamboat  Line  S.  Ct.  339,  53  U.  S.  (L.  ed.)  600.  See 
V.  Norfolk-Tirginia  Peanat  Co.,  172  infra,  par.  276.  And  see  ABumAurr, 
Fed.  321,  96  C.  C.  A.  383,  24  L.RA.  vol.  1,  p.  440. 

(K.S.)  569;  Sanlterv.  NewTork,  etc.,  7.  Workman  v.  New  Tork,  179  U. 

Steamship  Co.,  88  N.  C.  123,  43  Am.  S.  652,  21  S.  Ct.  212,  45  U.  S.  {U  ed.) 


6.  Harmony  v.  United  States,  2  8.  The  Plymouth,  3  Wall.  20,  18  U. 

How.  210,  11  U.  S.  (L.  ed.)  239;  The  S.  (L.  ed.)  125;  Thorp  t.  Hammond, 

China,  7  Wall.  53,  19  U.  S.  (L.  ed.)  12  WaU.  408,  20  U.  S.  (L.  ed.)  419; 

67;  Sherlock  t.  AlUng,  93  U.  S.  99,  23  Workman  t.  New  Yorit,  179  V.  S,  552, 

U.  S.  (L.  ed.)  819;  RalU  v.  Troop,  157  21  S.  Ct  212,  45  V.  S.  (L.  ed.)  314; 

U.  S.  386,  15  S.  Ct.  657,  39  U.  S.  (L.  Spronl  v.   Hemmingway,   14  Pick, 

ed.)  742;  The  John  Gr.  Stevois,  170  (Maaa.)  1,  26  Am.  Deo.  350. 
U.  S.  113,  18  S.  Ct  544,  42  V.  S.  (L. 
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gently  committed  by  her  officeis  or  crew  while  acting  for  her  as  such. 

Such  statutes  often  create  liens,  sometimes  preferential,  upon  the  ves- 
sel, and  provide  for  their  enforcement  by  attachments  or  other  pro- 
ceedings.* These  statutes,  and  the  lien  thereby  created,  are  generally 
held  valid  and  enforceable  both  at  law  and  in  admiralty,  subject  to 
the  limitation  that  the  state  courts  cannot  be  invested  with  jurisdic- 
tion over  actions  in  rem  against  vessels  for  maritime  torts  or  cou- 
tracts.*"  Statutes  of  the  kind  now  under  consideration  are  coexten- 
f'lve  with  the  territorial  limits  of  the  states  that  enact  them;  and  in 
the  case  of  a  state  bordering  on  one  of  the  Great  Lakes  will  apply  to 
occurrences  upon  adjacent  waters  as  far  as  the  center  of  the  lake.** 
.  Property  injured  by  a  vessel  need  not  be  transportable  to  come  within 
a  statute  making  all  vessels  Uable  for  injuries  committed  by  them  to 
persons  or  property  within  the  state,  but  the  statute  extends  td  such 
property  as  a  bridge.**  Statutes  of  this  character  are,  however,  in- 
tended to  cover  only  cases  of  damage  done  by  the  ship  herself,  as  the 
offending  thing,  to  persons  or  property  outside  the  ship  and  do  not 
apply  to  injuries  sustained  by  a  member  of  the  crew  on  board  a  ship.'* 
The  objection  that  the  judgment  in  an  attachment  against  a  vessel 
under  a  state  statute  was  entered  against  the  surety  on  the  bond  on 
which  the  vessel  was  released,  without  any  service  of  process  or  notice, 
was  properly  overruled  where  tlie  statute  forms  a  part  of  tiie  bond 
which  he  executed,  and  provides  for  judgment  against  the  surety  in 
case  the  plaintiff  should  be  found  entitled  to  recover.  The  objection  by 
a  party  claiming  to  be  part  owner  of  the  boat,  and  who  filed  a  petition 
to  be  made  a  defendant,  that  he  had  been  denied  a  hearing,  is  also 
overruled,  the  boat  having  been  released  from  the  lien  on  the  filing 
of  the  bond.** 

274.  Torts  of  Public  Vessels. — In  pursuance  of  the  rule  of  inter- 
national comity  whereby  the  sovereign  of  another  country  is  not 
subject  to  be  impleaded  in  the  locfd  courts,  no  redress  can  be  given 

9.  The  Moses  Taylor,  4  Wall.  411, 18  408,  438,  460. 

U.  S.  (L.  od.)  397;  The  Hine  v.  Trev-  11.  The  Osceola,  189  U.  S.  1S8,  23 

or,  4  Wall.  565, 18  U,  S.  (L.  ed.)  451;  S.  Ct.  483,  47  U.  S.  (L.  ed.)  760. 

The  Belfast,  7  Wall  624^  19  U.  S.  (L.  12.  West  v.  Martin,  51  Wash.  85, 

ed.)  266;  The  Osceola,  189  U.'S.  158,  97  Pac.  1102,  21  L.R.A.(N.S.)  324, 

23  S.  Ct.  483,  47  tJ.  S.  (L.  ed.)  760;  affirmed  222  U.  S.  191,  32  S.  Ct.  42, 

hoy  v.  The  Steamboat  P.  X.  Auhury,  56  U.  S.  (L.  ed.)  159,  36  L.R.A.(N.S.) 

28  111.  412,  81  Am.  Dec.  292;  Rounds  592. 

V.  Cloverport  Foundry,  etc.,  Macb.  Co.,  Note:  Ann.  Gas.  1917B  939. 

159  Ky.  414, 167  S.  W.  384,  Ann.  Caa.  See  infra,  par.  367. 

1915D  40  and  note.  And  see  AounuL-  13.  The  Osceola,  189  U.  S.  158,  23 

rr,  vol.  1,  pp.  408,  438  et  seq.  S.  Ct.  483,  47  U.  S.  (L.  ed.)  760. 

10.  Johnson  v.  Chicago,  etc.,  Elevit-  14.  Johnson  v.  Chicago,  etc.,  Eleva- 
tor Co.,  119  U.  S.  388,  7  S.  Ct.  254,  tor  Co.,  119  U.  S.  388,  7  S.  Ct  254^ 
30  U.  S.  (L.  ed.)  447.  See  supra,  par.  30  U.  S.  (L.  ed.)  447. 

15.    And  see  Admirai/ft,  vol.  1,  pp. 
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by  the  admiralty  for  a  tort  committed  by  a  vessel  of  war  belonging  to 
8  foreign  country.^*  So,  a  tort  claim  cannot  be  enforced  against  a 
vessel  that  is  the  property  of  the  United  States,  for  it  stands,  in  that 
respect,  like  a  claim  against  the  government,  incapable  of  enforce- 
ment without  its  consent,  and  unavailable  for  any  purpose.**  If,  ln)\v- 
ever,  the  government  itself  brings  the  vessel  into  a  court  of  admiralty, 
as  for  adjudication  and  sale  as  a  prize,  the  claim  may  be  enforced 
against  her  proceeds.*'  The  liability  of  municipal  corporations  for 
injuries  occasioned  by  vessels  owned  and  operated  by  them  is  dis- 
cussed elsewhere  In  this  work.** 

275.  Liability  for  Torts  of  Officers  and  Crew;  Independent  Con- 
tractors.— Under  the  rule  of  respondeat  superior,  the  owner  of  a  ves- 
sel is  liable  personally  for  injuries  done  to  third  persons  or  their 
property  by  the  negUgence  or  malfeasance  of  the  master  and  crew 
while  in  the  discharge  of  their  duties  and  acting  within  the  scope  of 
their  authority,  provided  the  relation  existing  between  them  at  the 
time  the  tort  is  committed  is  that  of  master  and  servant.*'  The  obli- 
gation of  the  owners  is  to  appoint  a  competent  master,  having  reason- 
able skill  and  judgment  and  courage,  and  they  are  liable,  if  through 
his  failure  to  possess  or  exert  these  qualities,  in  any  emergency,  the 
interest  of  third  persons  is  prejudiced.  But  they  do  not  contract  for 
bis  infallibility,  nor  that  he  ^all  do,  in  an  emergency,  precisely 
what,  after  the  event,  others  may  think  would  have  been  b^.**>  As 
to  third  persons,  all  the  ship's  company  represent  the  owner  in  the 
work  assigned  them,  and  their  negligence  or  disobedience  to  ordera 

16.  The  Exchange  v.  M'Faddon,  7  Dec.  197;  Kelly  v.  Benedict,  5  Rob. 

Cranch  116,  3  U.  S.  (L.  ed.)  287;  (La.)  138,  39  Am.  Dec.  530  and  note: 

Workman  v.  New  York,  179  U.  S.  552,  Knowlton  v.  Sanford,  32  Me.  148.  52 

21  S.  Ct  212,  45  U.  S.  (L.  ed.)  314.  Am.  Dec.  649;  Sproui  v.  Hemming- 

See  supra,  par.  8.   And  see  Interka-  way,  14  Pick.  (Mass.)  1,  25  Am.  Dee. 

TiONAL  Law,  vol.  15,  p.  138  et  seq.  350;    Carsley   v.   White,   21  Pick. 

16.  The  Siren,  7  Wall.  152.  19  U.  S.  (Mass.)  254,  32  Am.  Dec.  259. 
(L.  ed.)  129;  Workman  v.  New  York,  Note:  27  L.R.A.  183. 

179  U.  S.  552,  21  S.  Ct.  212,  45  U.  S.  For  a  full  diseossion  of  the  liability 

(L.  ed.)  314.  of  the  employer  for  the  torts  of  his-em- 

17.  The  Siren,  7  Wall.  152, 19  U.  S.  ployees,  see  Master  and  Servant, 
(L.  ed.)  129.  vol.  18,  p.  775  et  seq. 

18.  See  MuNiaPAL  Corporatiohs,  20.  Laurence  v.  Mintum,  17  How. 


19.  St.  John  V.  Paine,  10  How.  557,  peller  Niagara  v.  Cordes,  21  How.  7, 
13  U.S.  (L.  ed.)  537;  The  Plymouth,  3  16  U.  S.  (L.  ed.)  41;  The  Star  of 
Wall.  20,  18  U.  S.  (L.  ed.)  125;  Thorp  Hope,  9  Wall.  203,  19  U.  S.  (L.  ed.) 
V.  Hammond,  12  Wall.  408,  20  U.  S.  638;  The  Lady  Pike,  21  Wall.  1,  22  U. 
(L.  ed.)  419;  The  Merrimae,  14  Wall.  S.  (L.  ed.)  499;  RalU  v.  Troop,  157 
199,  20  U.  S.  (L.  ed.)  873;  Workman  U.  S.  386,  15  S.  Ct.  667,  39  U.  S.  (L. 
v.  New  York,  179  U.  S.  552,  21  S.  Ct.  ed.)  742;  Thompson  v.  Herrmann,  47 
212,  45  U.  S.  (L.  ed.)  314;  Arayo  v.  Wis.  602,  3  N.  W.  679,  32  Am.  Bep. 
CiiR«l,  1  La.  528,  20  Am.  Dec.  286  ;  784. 
Keene  r.  Lizardi,  6  La.  ^1,  25  Am. 
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makes  the  owner  liable.'  Some  authorities  hold  the  owner  responsible 
for  the  wilful  and  malicious  act  of  his  agents  in  charge  of  the  vessel 
in  steering  it  against  another,*  but  other  cases  deny  any  liability 
upon  tlie  part  of  the  owner  for  a  collision  wilfully  caused  by  his  serv- 
ants operating  the  vessel,*  even  though  the  act  was  authorized  by  his 
general  agent*  The  owner  of  a  privateer  is  not  liable  for  any  pirat- 
ical acts  done  by  the  officers,  although  he  may  be  liable  for  unlawful 
acts  committed  upon  vessels  properly  taken  as  prize.'  He  is  answer- 
able for  tlie  acts  of  the  crew  in  plundering  and  robbing  a  neutral 
vessel  to  the  extent  of  actual  damages,  but  not  for  vindictive  damages.* 
The  owner  of  a  ship  is  not  liable  for  the  torts  or  negligence  of  a  serv- 
ant who  acts  outside  the  line  of  his  duty,'  nor  for  those  of  independent 
contractors  and  their  agents  and  employees.* 

276.  Liability  for  Negligence  of  Pilot.— The  relation  between  the 
vessel  owner  and  the  pilot  voluntarily  employed  for  the  vessel  is  that 
of  master  and  servant.  His  services  are  as  much  for  the  benefit  of  the 
vessel  and  cargo  as  are  those  of  the  captain  and  crew,  and  his  compen- 
sation, employment  and  liabilities  are  similar  to  theirs,*  The  prin- 
ciple of  respondeat  superior  therefore  applies,  and  imposes  upon  ves- 
sel and  owner  liability  for  collision  or  other  damage  caused  by  the 
pilot's  negligence.'*  In  Great  Britain  it  is  provided  by  statute  that 

1.  Note:  54  L.R.A.  134.  ally,  Mastks  and  Servant,  voL  18,  p. 

2.  Duggina  v.  Watson,  15  Ark.  118,  793  et  seq. 

60  Am.  Dec.  560;  Wallace  v.  Merri-  8.  Miller  v.  Monm  Bros.  Co.,  39 

mack  River  Nav.,  etc.,  Co.,  134  Mass.  Wash.  631,  81  Pac.  1089,  109  A.  S. 

95,  45  Am.  Rep.  301.  R.  917,  1  L.R.A.(N.S.)  283. 

Notes:  27  L.R.A.  183;  10  L.R.A.  Notes:  65  L.R.A.  470;  19  Ann.  Cas. 

(N.S.)  389.  27;  20  Ann.  Cas.  7. 

3.  Coz  T.  Keahey,  36  Ala.  340,  76  See  infra,  par.  296  et  seq.,  573.  And 
Am.  Dec.  325.  see  generally,  Independskt  Contbao- 

Note:  27  L.R.A.  183.  tobs,  vol.  14,  p.  79  et  seq.; Raster  and 

4.  Vanderbilt  v.  Richmond  Turnpike  Servant,  vol.  18,  p.  782  et  seq. 

Co.,  2  N.  Y.  479,  51  Am,  Dec  .315.  9.  The  China,  7  WaU.  53,  19  U.  S. 

Note:  27  L.R.A.  183.  (L.  ed,)  67;  Saulter  v.  New  York,  etc., 

And  see  infra,  par.  317.  Steamship  Co.,  88  N.  C.  123,  43  Am. 

Generally  as  to  the  liability  of  the  Rep.  736. 

employer  for  wilful,  malicious  or  in-  *  10.  The  China,  7  Wall.  53,  19  U.  S. 

tentiooal  torts  of  his  employees,  see  (L.  ed.)  67;  The  Merrimac,  14  Wall. 

Master  and  Servant,  vol.  18,  p.  799  199,  20  U.  S.  (L.  ed.)  873;  Sherlock  v. 

et  seq.  Ailing,  93  U.  S.  99,  23  U.  8.  (L.  ed.) 

5.  Note:  27  L.R.A.  183.  819;  Homer  Ramsdell  Transp.  Co.  v. 

6.  The  Amiable  Nancy,  3  Wheat  La  Compagnie,  etc.,  182  U.  S.  406,  21 
546,  4  U.  S.  (L.  ed.)  456.  S.  Ct.  831,  45  U.  S.  (L.  ed.)  1155; 

Note:  27  L.R.A.  183.  Austin  v.  New  Jersey  Steamboat  Co., 

7.  Caniff  v.  Blanchard  Nav.  Co.,  66  43  N.  Y.  75,  3  Am.  Rep.  663;  Saulter 
Mich.  638,  33  N.  W.  744,  11  A.  S.  R.  v.  New  York,  etc.,  Steamship  Co.,  88 
541;  Cook  v.  Houston  Direct  Nav.  Co.,  N.  C.  123,  43  Am.  Rep.  736;  Hays  v. 
76  Tex.  353,  13  S.  W.  475,  18  A.  S.  Millar,  77  Pa.  St.  238,  18  Am.  Eep, 
R.  52.   See  supra,  par.  174,  230,  and  445. 

infra,  par.  283,  317.   And  see  gener- 
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the  owner  or  master  of  any  ship  ^all  not  he  answerable  for  any  loss 
or  damage  occasioned  by  the  neglect,  default,  incompetency  or  in- 
capacity of  any  licensed  pilot,^^  but  inasmuch  as  this  statute  abridges 

the  natural  right  of  the  injured  party  to  compensation,  it  has  not 
met  with  much  commendation  from  the  admiralty  courts,  and  the 
general  tendency  of  their  adjudications  has  been  to  construe  the 
exemption  with  great  strictness.^'  The  exemption  s^plies  only  where 
the  pilot  is  actually  in  charge  of  the  vessel,  and  solely  in  fault;  and 
the  burden  of  proof  rests  upon  the  party  claiming  the  benefit  of  the 
exemption.  The  owner  of  a  vessel  is  liable  for  a  collision  occasioned 
by  the  negligence  of  the  officers  and  crew,  although  the  vessel  was  at 
the  time  under  the  control  of  a  licensed  pilot.*'  In  the  United  States, 
the  relation  between  owner  or  master  and  pilot  as  that  of  master  and 
agent  or  employee  is  not  changed  by  the  fact  that  the  selection  of  the 
pilot  is  limited  to  those  who  have  been  found  by  examination  to  pos^ 
sess  the  requisite  knowledge  and  skill,  and  hav^  been  licensed  by  the 
government  inspectors.  The  liability  of  vessel  and  owner  for  the 
pilot's  negligence  remains  the  same,**  provided  the  master  is  at  hb- 
erty  to  take  a  pilot,  or  not,  at  his  pleasure;  for  in  such  a  case  the  mas- 
ter acts  voluntarily,  although  he  is  necessarily  required  to  select  from 
a  particular  class.**  On  ttie  other  hand,  if  it  is  compulsive  upon  the 
master  to  take  a  pilot,  and,  a  fortiori,  if  he  is  bound  to  do  so  under  a 
penalty,  neither  he  nor  the  owner  will  be  liable  in  an  action  at  law 
for  injuries  occasioned  by  the  negligence  of  the  pilot;  for  in  such  a 
ease  the  pilot  cannot  be  deemed  properly  the  servant  of  the  master 
or  the  owner.**  In  admiralty,  however,  tiio  vessel  is  liable  in  rem  for . 
damage  caused  by  the  negligence  of  a  compulsory  pilot,  not  upon  any 
theory  of  agency,  but  upon  the  principle  of  the  maritime  law  that 
the  vessel,  in  whosesoever  hands  ^e  lawfully  is,  is  herself  considered 
as  the  wrongdoer  liable  for  the  tort,  and  subject  to  a  maritime  lien 
for  the  damages.*' 

11.  Smith  v.  Condry,  1  How.  28,  U  199,  20  U.  S.  (L.  ed.)  873;  Sherlock 
U.  S.  (L.  ed.)  35;  The  China,  7  WaU.  v.  Ailing,  93  U.  S.  99,  23  U.  S.  (L. 
53,  19  U.  S.  (L.  ed.)  67;  Sherlock  t.  ed.)  819;  Homer  Ramsdell  Transp.  Co. 
.MUng,  93  U.  S.  99,  23  U.  S.  (L.  ed.)  t.  La  Compagnie,  etc,  182  U.  S.  406, 
819;  Sanlter  v.  New  York,  etc..  Steam-  21  S.  Ct.  831,  45  U.  S.  (L.  ed.)  1155; 
ship  Co.,  88  N.  C.  123,  43  Am.  Bep.  Sanlter  t.  New  Tork,  ete.,  Steamship 
736.  Co.,  88  N.  C.  123,  43  Am.  Hep.  736. 

12.  The  China,  7  WaU.  53,  19  U.  8.  16.  The  Merrimac,  14  WaU.  199,  20 
(L.  ed.)  67;  Sherlock  t.  Ailing,  93  U.  S.  (L.  ed.)  873;  Homer  Ramsdell 
U.  S.  99,  23  U.  S.  (L.  ed.)  819.  Transp.  Co.  v.  La  Compagnie,  etc.. 

13.  The  China,  7  Wall.  53,  19  U.  S.  182  U.  S.  406,  21  S.  Ct  831,  46  U.  S! 
(L.  ed.)  67;  Sanlter  t.  New  York,  etc.,  (L.  ed.)  1155. 

Steamship  Co.,  88  N.  0.  123,  43  Am.  16.  Homer  Ramsdell  Transp.  Co.  v. 

Rep.  736.  La  Compagnie,  etc.,  182  U.  S.  406,  21 

14.  The  China,  7  WaU.  53,  19  U.  S.  Ct.  831,  45  U.  S.  (L.  ed.)  1155. 

S.  (L.  ed.)  67:  The  Merrimac,  14  WaU.  17.  The  China,  7  WaU.  63,  19  U.  S. 
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277.  Liability  of  Vessel  for  Negligence  of  Charterer. — Whatever 
may  be  the  Engli^  rule  with  respect  to  the  liability  of  a  vessel  for 
damages  occamoned  by  the  neglect  of  the  charterer,  as  to  which  there 
appears  to  be  some  doubt,'®  it  is  well  settled  in  this  country  that  tiie 
vessel  is  liable  for  damage  caused  to  others  by  the  negligence  of  the 
charterer  in  possession,  in  the  same  manner  as  if  navigated  by  the  own- 
er.'" A  notice  of  a  blockade  to  the  charterer  of  a  vessel,  who  is  on 
board  with  power  to  name  the  port  which  she  is  to  visit,  but  wil^  no 
right  to  interfere  with  the  navigation  of  t^e  ship,  is  a  notice  to  tiie 
vessel.** 

278.  Duties  and  Liabilities  of  Owners  of  Steam  Vessels;  Damage  by 
Explosion  of  Boilers. — Owners  of  vessels  have  the  right  to  use  steam 
power  to  propel  their  boats  upon  public  navigable  watera,  but  they 
must  provide  all  reasonable  precautions  to  protect  the  persons  and 
property  of  others.  Carelessness  in  providing  means  of  prevention  of 
injury,  or  in  the  use  of  the  means  where  provided,  accompanied  by 
injury  to  an  inno(»nt  party,  will  make  the  vessel  owner  liable.^  And 
the  intrusting  of  such  a  powerful  and  dangerous  agency  as  a  steam 
vessel  to  servants  who  will  not  submit  to  control  and  render  implicit 
obedience  to  orders  is  itself  an  act  of  negligence,  rendering  the  person 
tiius  intrusting  it  liable  for  injuries  caused  thereby.'  The  violation 
of  the  federal  statute  by  a  steamboat  owner  in  employing  an  engineer 
and  captain  whose  licenses  have  expired,  upon  an  unlicensed  steam- 
boat, and  navigating  the  same  without  having  its  boiler  officially  in- 
spected, make  him  prima  facie  liable  for  damages  suffered  by  the 
owner  of  another  boat  moored  at  the  same  dock,  through  the  explo- 
sion of  the  boiler  upon  the  unlicensed  steamboat.'  Congress  has  pro- 
vided by  statute  that  in  all  suits  and  actions  against  proprietors  of 
steamboats  for  injury  arising  to  persons  or  property  from  the  burst- 
ing of  the  boiler  of  any  steamboat,  or  the  collapse  of  a  flue,  or  other 
dangerous  escape  of  steam,  the  fact  of  such  bursting,  collapse,  or  in- 
jurious escape  of  steam  shall  be  taken  as  full  prima  facie  evidence 
sufficient  to  charge  the  defendant,  or  those  in  his  employment,  with 

(L.  ed.)  67;  Homer  Ramsdell  Transp.  Ct.  432,  44  U.  S.  (L.  ed.)  505.  And 

Co.  V.  La  Compaguie,  etc.,  182  U.  S.  see  supra,  par.  133  et  seq. 

406,  21  S.  Ct.  831,  45  U.  S.  (L.  ed.)  1.  The  New  World  v.  King,  16  How. 

1155.  469,  14  U.  S.  (L.  ed.)  1019;  Gerke 

Notes:  46  Am.  Dee.  57;  75  Am.  Dec.  v.  California  Steam  Nav.  Co.,  9  Cal. 

612.  251,  70  Am.  Dec.  650. 

And  see  supra,  par.  272.  Note:  10  L.R.A.(N.S.)  389. 

18.  The  Barnstable,  181  U.  S.  464,  2.  Duggins  v.  Watson,  15  Ark.  118, 
21  S.  Ct.  684,  45  U.  S.  {L.  ed.)  954.  60  Am.  Dec.  560. 

19.  The  Barnstable,  181  U.  S.  464,  Note:  10  L.R.A.(N.S.)  389. 
21  S.  Ct.  684,  45  U.  S.  (L.  ed.)  954.  3.  Note:  9  L.B.A.(N.S.)  375. 

20.  The  Adnla,  176  U.  8.  361,  20  S. 
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negligence,  until  he  shall  show  that  no  negligence  has  been  com- 
mitted by  him  or  those  in  his  employment.^ 

279.  Owner's  Right  of  Recovery  for  Trespass  or  Conversion  of 

Vessel. — The  owner  of  a  vessel  may  maintain  an  action  for  any  tor- 
tious detention  of  or  injury  done  to  the  vessel  or  his  interest  therein, 
whether  by  design  or  neglect,*  such  as  unlawful  seizures  or  stoppage 
on  the  high  seas  or  elsewhere,"  wrongful  detention  of  the  ship's 
papers,'  or  damage  by  improper  quarantine.^  An  action  of  trover  for 
a  vessel  cannot  be  maintained  by  one  whose  title  depends  upon  a 
contract  in  fraud  of  the  registjry  laws  and  public  policy  of  the  United 
States.'  The  owner  of  a  libeled  vessel  may  maintain  an  action 
against  the  United  States  marshal  for  damage  caused  by  his  lack  of 
due  care  and  diligence  in  protecting  and  keeping  her  safely  while  in 
his  ciistody  or  that  of  his  deputy.^*^ 

280.  Damages  for  Marine  Torts. — Damages  for  a  marine  tort  caus- 
ing the  destruction  of  the  ve^l  and  cargo  usually  include  only  their 
actual  prime  cost  or  value  witii  interest  from  the  time  of  the  trespass.'^ 
Where  the  vessel  and  cargo  have  been  sold,  the  gross  amount  of  the 
sales,  together  with  interest,  has  been  adopted  as  a  fair  recompense, 
and  the  addition  of  ten  per  cent  has  been  sometimes  made  where  the 
property  was  sold  under  disadvantageous  circumstances,  or  had  not 
arrived  at  the  country  of  its  destination.**  In  case  of  partial  injun' 
only,  the  measure  of  damages  will  be  the  cost  of  repairs,  or  the  dim- 
inution in  the  value  of  the  damaged  property,  with  interest  and  an  al- 
lowance by  way  of  demurrage  for  the  period  of  the  detention.**  It 
is  well  settled  that  the  probable  profits  of  a  voyage,  either  upon  ship 
or  cargo,  do  not  form  an  item  for  the  computation  of  the  damages, 
in  eases  of  marine  torts.** 

4.  -  The  New  World  v.  King,  16  How.  11.  The  Amiable  Nancy,  3  Wheat. 
469,  14  U.  S.  (L.  ed.)  1019.  546,  4  U.  S.  (L.  ed.)  456;  The  Apol- 

Note:  10  L.R.A.(N.S.)  389.  Ion,  9  Wheat.  362,  6  U.  S.  (L.  ed.) 

5.  The  Amiable  Nancy,  3  Wheat.  111.   And  see  infra,  par.  376  et  seq. 
546,  4  U.  S.  (L.  ed.)  456;  La  Amistad  12,  The  ApoIIon,  9  Wheat.  362,  6 
de  Rues,  5  Wheat.  385,  5  U.  S.  (L.  ed.)  U.  S.-  (L.  ed.)  111. 

115;  The  Apollon,  9  Wheat.  362,  6  13.  The  Amiable  Nancy,  3  Wheat. 

U.  S.  (L.  ed.)  111.  546,  4  U.  S.  (L.  ed.)  456;  The  Apol- 

6.  Percival  v.  Hallett,  18  Johns.  (N.  Ion,  9  Wheat.  362,  6  TJ.  S.  (L.  ed.) 
Y.)  257,  9  Am.  Dec.  210.  And  see  111;  Southern  R.  Co.  v.  Reeder,  152 
supra,  par.  53.  Ala.  227,  44  So.  699,  126  A.  S.  R.  23. 

7.  Badger  v.  Gutierez,  111  V.  S.  734,  14.  The  Amiable  Nancy,  3  Wheat. 
4  S.  Ct.  563,  28  TJ.  S.  (L.  ed.)  581.  546,  4  U.  8.  (L.  ed.)  456;  La  Amistad 
And  see  supra,  par.  5.  de  Rues,  5  Wheat.  385,  5  U.  S.  (L.  eJ  ) 

8.  See  supra,  par.  34.  115;  The  Apollon,  9  Wheat.  362,  6  V. 

9.  DuncansoD  v.  McLure,  4  Dall.  S.  (L.  ed.)  Ill;  The  Conqueror,  160 
(Pa.)  308,  1  U.  S.  (L.  ed.)  845.  U.  8.  110,  17  S.  Ct.  510,  41  U.  S.  (L. 

10.  Jones  V.  McGuirk,  SI  lU.  382,  ed.)  937  and  note.  '  And  see  intra,  par, 
09  Am.  Dee.  556.  376  et  seq. 
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Righ^  and  Duties  in  Respect  of  Navigation 

281.  In  General. — The  public  have  a  privilege  or  easement  of  navi- 
gation upon  public  navigable  waters  and  the  high  seas,'*  which  is 
similar  to  the  right  to  use  a  highway.'*  It  is  a  common  and  para- 
mount right,  irrespective  of  the  purpose  of  its  exercise,  whether  for 
trade  or  pleasure,*'  and  cannot  be  taken  away  except  by  authority 
of  the  government  in  the  exercise  of  its  sovereign  power;  and  even 
Uien  special  injury  must  not  be  inflicted  upon  individuals.'^  It  in- 
cludes all  waters  which  in  their  normal  state  afford  a  highway  for 
commerce  of  a  substantial  volume  and  whose  capacity  for  navigation 
if!  either  continuous  or  of  regular  recurrence.'*  This  right  is  not  con- 
fined to  the  channel  of  a  water  highway,  but  extends  to  high  water 
mark  in  tidal  rivers  and  tide  waters.***  A  full  discussion  of  matters 
rdatiag  to  navigable  waters,  including  the  rights  and  liabilities  aris- 
ing from  injuries  to  or  by  obstructions  to  navigation,  is  found  else- 
where in  this  work.' 

282.  Relative  Rights  of  Large  and  Small  Vessels. — The  exercise 
and  enjoyment  of  the  common  privilege  of  navigation  are  as 
much  guaranteed  to  small  craft  as  to  a  great  steamer.  Each  one 
owes  the  other  the  duty  of  the  observance  of  due  care,  so  as  to  avoid 
inflicting  wrong  and  injury  upon  the  other,  and  injury  resulting 
from  the  violation  of  this  duty,  whether  intentional  or  through  neg- 
ligence, carries  with  it  the  legal  responsibility  of  answering  in  dam- 
age* Large  steam  vessels  may  produce  incidental  inconveniences 
for  which  there  is  no  remedy,  yet  they  should  be  so  managed  and 
operated  as  to  do  the  least  possible  injury  consistoit  with  their  sub- 
stantial uAfuIn^.'  But  although  the  rights  of  the  smaller  are  to  be 

15.  Daniels  v.  Carney,  148  Ala.  81.  19.  Farmers'  Co-operative  Mfg.  Co. 
42  So.  452,  121  A.  S.  R.  34,  12  Ann.  v.  Albemarle,  etc.,  B.  Co.,  117  N.  C. 
Gas.  612,  7  L.B.A.(N.S.)  920;  Den-  579,  23  S.  E.  43,  53  A  S.  R.  606,  29 
aby,  etc..  Main  CoUieries  v.  Anson,  L.R.A.  700. 

[1911]  1  K.  B.  (Eng.)  171,  20  Ann.  20.  Mobile  v.  Eslava,  16  Pet  234, 

Cos.  801  and  note.  10  U.  S.  (L.  ed.)  948. 

Notes:  9  URA.  807;  64  L.R.A.  193  Note:  9  L.R.A.  807. 

et  seq.  1.  See  Watebs.    As  to  injuries  to 

See  Watibs.  As  to  tbe  right  to  use  fishery  from  navigation,  see  Fish  ajtd 

a  navigable  stream  for  the  purpose  of  Fisher^,  vol.  11,  p.  1036  et  seq. 

floating  logs,  see  Loos  AMD  TniesB,  2.  Daniels  v.  Carney,  148  Ala.  81, 

vol.  17,  pp.  1133-1134.  42  So.  452,  121  A.  S.  R.  34  and  note, 

16.  Note:  64  L.R.A.  193.  12  Ann.  Cas.  612  and  note,  7  L.B.A. 

17.  The  Montello,  20  Wall.  430,  22  (N.S.)  920  and  note. 
U.  S.  (L.  ed.)  391.  Note:  64  L.R.A.  193. 

Notes:  9  L.R.A.  807;  64  LJt.A.  193.  And  see  infra,  par.  289  et  seq. 

IS.  Notes:  59  LJt.A.  33;  64  L.BA.  3.  The  Nevada,  106  U.  S.  154,  1  B. 

193.  Ct.  234,  2r  U.  S.  (L.  ed.)  149. 
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carefully  guarded,  they  are  not  to  be  made  a  pretense  for  excluding 
or  preventing  the  practical  use  of  larger  or  different  vessels.* 

283.  Care  Required  of  Navigators. — The  navigator  of  public  waters 
must  conduct  his  craft  with  ordinary  care  and  caution,  and  with  the 
same  drcurospection,  and  in  that  careful,  prudent  manner  whidi 
would  seem  to  be  dictated  by  common  sense,  and  with  due  regard  to 
the  rights,  property,  and  lives  of  others.  So  far  as  the  interests  of  the 
general  public  are  not  impaired  unreasonably,  Hiere  is  no  law  which 
limits  the  q>aoe  a  boat  may  occupy,  or  which  prescribes  how  fast  it 
may  go,  or  how  much  swell  it  may  cause,  or  how  near  it  may  pass 
to  another  boat.  The  rule  of  permission  or  restriction  depends  in 
each  case  upon  the  reasonableness  of  the  thing  done.*  For  example 
the  launch  of  a  newly  built  ship  into  the  water  of  a  crowded  harbor 
is  an  event  of  such  obvious  danger  that  the  builder  must  be  cautious 
to  give  ample  warning  to  passing  vessels,  and  use  every  care  to  avoid 
injury  by  the  event* 

Landing,  Mooring  and  Anchorage 

284.  In  GeneraL — ^The  pubhc  easement  of  navigation  is  not  limited 
to  the  passage  and  repassage  of  ships  with  their  goods,  but  includes  in- 
cidental rights,  such  as  those  of  stopping,  anchoring  and  the  like, 
though  not  to  the  extent  of  obstructing  navigation.'  The  right  to 
moor  boats  and  other  craft  at  well  known  or  accustomed  landings  and 
wharves  on  a  stream  is  as  well  secured  and  protected  by  law  as  that  of 
actual  navigation.  In  such  case,  the  owner  or  pereon  in  control  is 
bound  to  leave  sxifficient  room  for  the  passage  of  other  craft ;  but  this 
is  all  that  the  law  requires  of  him.^  In  the  absence  of  any  local  regu- 
lation, a  vessel  has  the  right  to  anchor  in  a  public  harbor  at  a  place 
customarily  used  for  such  purpose  and  which  is  not  in  itself  unsafe 
or  improper,*  and  whether  the  place  is  proper  is  a  question  of  fact. 
But  tile  vessel  has  no  right  to  obstruct  navigation  by  anchoring  in  the 
channel  or  entrance  to  a  port,  or  direct  path  of  other  vessels,  unless  in 
cases  of  neces^ty  or  extremity,  and  if  anchored  in  such  dangerous 
place  from  necessity,  her  master  is  bound  to  exercise  reasonable  care 

4.  Note:  64  L.R.A.  193.  infra,  par.  353  et  seq. 

6.  Note:  64  L.ILA.  193.   See  sapra,  8.  Sherlock  v.  Bainbridge,  41  Ind. 

par.  37  et  seq.,  and  in&a,  par.  446  et  35,  13  Am.  Rep.  302;  Baker  r.  Lewis, 

seq.,  452,  460,  464.  33  Pa.  St.  301,  75  Am.  Dee.  598  and 

6.  Note:  64  L-RA.  103.  note. 

7.  Baker  v.  Lewis,  33  Pa.  St.  301,  Notea:  75  Am.  Dec.  606,  611;  64 
76  Am.  Dee.  598  and  note;  Scott  v.  L.R.A.  107. 

Hunter,  46  Pa.  St.  192,  84  Am.  Dee.  9.  Denaby,  etc.,  Main  Collieries  v. 

542;  Denaby,  etc.,  Main  GoUieriea  v.  Anson,  [1911]  1  K.  B.  (Eng.)  171,  20 

Anson,  [1911]  1  K.  B.  (Eng.)  171,  Ann.  Gas.  801  and  note. 
20  Ann.        801  and  note.  And  see 
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and  skill  in  taking  and  occupying  such  position.  She  is  bound  to  use 
extraordinary  pr^autions  to  warn  incoming  and  outgoing  vessels  of 
her  location,  and  to  remain  no  longer  than  the  neces^ty  continues.*** 
Furthermore,  the  moorage  or  anchoring  must  be  in  a  manner  and 
place  incidental  to  navigation,  and  to  the  navigation  of  the  particular 
vessel  and  not  of  others,  and  it  has  accordingly  been  held  that  a  col- 
liery owner  has  no  right  to  moor  a  coal  hulk  in  a  public  harbor  for 
the  purpose  of  supplying  coal  therefrom  to  merchant  vessels  entering 
tiie  harbor.*^ 

285.  Anchorage  Regulations  Affecting  Public  Harbors. — Anchorage 

and  mooring  in  public  harbors  are  usually  regulated  by  local  statutes, 
municipal  ordinances  or  harbor  regulations,  which  are  valid  and 
binding  upon  vessels  therein,  and  take  away  any  right  to  anchor  else- 
where than  at  the  prescribed  places.^^  On  the  other  hand,  a  vessel  is 
justified  in  anchoring  at  such  place  as  the  harbor  master  may  indi- 
cate, although  the  anchorage  may  be  within  the  channel  of  moving 
vessels.**  It  has  been  held  that  harbor  masters'  regulations  prescrib- 
ing anchorage  grounds  for  vessels  do  not  apply  to  small  sailboats 
and  rowboats.  The  circumstances  in  a  particular  case  may  justify  a 
vessel  in  casting  anchor  in  a  harbor  outside  the  prescribed  anchorage 
grounds,  but  as  5oon  as  the'  necraaty  that  caused  such  anchorage  is 
over  she  should  move  to  a  proper  anchorage  ground  and  not  remain 
in  the  way  of  navigation.^*  The  violation  of  a  local  r^ulation  as  to 
the  place  of  anchorage  in  a  public  harbor  through  ignorance  of  the 
regulation  does  not  necessarily  place  the  vessel  in  fault,  especially 
where  such  regulation  is  customarily  violated  by  other  vessels.  But 
it  has  been  held  that  the  mere  fact  that  a  harbor  master  knows  of 
the  location  of  a  vessel  outside  the  anchorage  grounds  and  does  not 
direct  the  vessel  to  change  her  anchorage,  or  the  fact  that  the  harbor 
rules  are  ordinarily  violated  in  this  respect,  will  not  amount  to  a 
permit  so  to  anchor  outside  the  grounds,  or  make  the  anchorage  right- 
ful. So  local  regulations  may  prescribe  a  limit  of  time  during  which 
a  vessel  may  remain  at  anchor  in  a  public  harbor.  But  where  such 
limit  is  not  strictly  enforced,  and  a  custom  or  usage  has  grown  up  in 
the  harbor  to  remain  at  anchor  for  a  longer  period  of  time,  a  vessel 

10.  United  States  v.  St.  Louis,  etc.,  12.  The  John  Praser,  21  How.  184, 
Transp.  Co.,  184  U.  S.  247,  22  S.  Ct.  16  U.  S.  (L.  ed.J  106;  United  States 
350,  46  U.  S.  (L.  ed.)  520;  Knowlton  v.  St.  Louis,  etc.,  Transp.  Co.,  184  U. 
V.  Sanford,  32  Me.  148,  52  Am.  Dec.  S.  247,  22  S.  Ct.  350,  46  U.  S.  (L.  ed.) 
649.  520. 

Notes:  75  Am.  Dec.  606;  121  A  S.  Note:  20  Ann.  Gas.  813. 

R.  51 ;  20  Ann.  Cas.  813.  And  see  supra,  par.  14,  and  infrai 

And  see  infra,  par.  361.  par.  361. 

11.  Denabv,  etc.,  Main  Collieries  v.  13.  Note:  20  Ann.  Cas.  814. 
Anson,  [1911]  1  K.  B.  (Eng.)  171,  14.  Note:  20  Ann.  Cas.  813. 
20  Ann.  Cas.  801  and  note. 

1210 


Digitized  by 


Google 


24  R.  C.  L. 


SHIPPINO 


§§  286,  287 


is  not  at  fault  for  so  doing.^*  Whether  a  rule  relating  to  the  division 
of  landings  for  different  kinds  of  boats  be  establifihed  by  an  ordinance 
of  the  place  or  general  usage  is  immaterial,  if  the  regulation  is  gen- 
erally known.'*  The  master  of  a  vessel  is  not  guilty  of  negligence  in 
mooring  the  vessel  at  a  buoy  in  a  port  without  examining  it  for  latent 
defects,  where  the  mooring  of  ships  to  the  buoy  was  sanctioned  by  the 
authorities  of  the  port,  who  treated  it  as  a  proper  and  sufficient  moor- 
ing place.*' 

286.  Liability  for  Damage  by  Landing,  Mooring  or  Anchoring. — 

One  navigating  a  river  and  landing  at  a  public  wharf  with  his  vessel 
in  the  regular  course  of  his  business  is  not  guilty  of  a  trespass  if  his 
boat  overlaps  an  adjoining  wharf  without  touching  it,  and  will  not 
be  liable  for  damages  occasioned  by  his  boat  preventing  other  boats 
from  landing  at  such  wharf,  or  for  injury  to  the  wharf,  if  there  is  no 
want  of  skill  and  care  on  the  part  of  the  navigator.'^  A  vessel  moor- 
in<<,  anchoring,  or  unloading  cargo  in  public  navigable  waters  is  not 
liable  for  interference  with  the  exercise  of  the  right  of  fishery  unless 
the  right  of  navigation  is  thereby  abused,  even  though  it  appears 
that  the  anchoring  in  the  particular  place  was  wilfully  done  for  the 
hindrance  of  the  particular  complainant.  It  has  been  held,  however, 
that  a  person  who  knowingly  and  without  necessity  or  any  reasonable 
commercial  purpose  anchors  his  vessel  within  the  limits  of  a  fishery 
so  as  to  interrupt  the  same,  or  remains  therein  under  such  conditions, 
is  liable  to  the  owner  of  the  fishery  for  damages.'*  A  hulk  so  moored 
as  to  obstruct  the  bank  of  a  river  and  interfere  with  its  public  use 
cannot  be  abated  by  a  private  person  as  a  nuisance  by  destroying  it 
without  the  authority  of  law.  Refusal  of  the  owners  of  a  vessel  to 
shear  it  off  with  spars,  as  requested  to  do,  renders  them  liable  for  dam- 
ages to  a  hulk  moored  alongside,  and  which  was  injured  and  sunk 
by  such  vessel.**  One  who  uses  ordinary  prudence,  skill,  and  dili- 
gence to  preserve  his  fleet  by  the  use  of  lines  during  a  sudden,  ex- 
traordinary, and  unexpected  rise  of  the  river  is  not  liable  for  damages 
inflicted  by  a  boat,  which  was  carried  away  at  night  and  collided  with 
the  boats  of  the  libelant' 

287.  Liability  for  Damage  by  Anchors  to  Submarine  Cables  and 
Pipes. — ^A  navigator  is  not  bound,  before  casting  an  anchor  on  the 
"high  seas,  to  inquire  whether  there  is  a  telegraph  cable  at  the  bottom 
which  may  be  injured  by  the  exercise  of  his  natural  right,  wherever, 

16.  The  John  Fraser,  21  How.  184^  35,  13  Am.  Rep.  302. 

16  tJ.  S.  (L.  ed.)  106.  Note:  64  L.R.A.  197. 

Note:  20  Ana.  Cas.  814.  19.  Note:  64  L.R.A.  198,  199.  And 

16.  Culbertson  t.  The  Steamer  see  Fish  and  Fisheries,  vol.  11,  p. 
Southern  Belle,  18  How.  584,  15  U.  S.  1038. 

(L.  ed.)  493.  SO.  Note:  64  hJUA.  197,  198. 

17.  Note:  64  L.R.A.  198.  1.  Note:  64  L.R.A.  198.    And  see 

18.  Sherlock  v.  Bainbridge,  41  Ind.  infra,  par.  319,  320,  361. 
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the  safety  or  convenience  of  the  ship  requires  it,  and  he  is  accordingly 
not  liable  for  damage  unavoidably  occasioned  by  th^  anchor  to  the 
cable.  But  the  vessel  and  her  owner  are  answerable  for  injuries  to 
aubmarine  cables  attributable  to  wilfulness  or  negligence  in  tiie  cast- 
ing or  management  of  the  anchor.  Thus,  where  her  anchor  has  be- 
come entangled  in  a  cable,  the  ship  is  liable  if  the  crew  cut  the  cable 
when,  by  the  exercise  of  ordinary  nautical  skill,  they  might  safely 
free  it  without  cutting  it,  particularly  under  a  statute  providing  that 
a  cable  shall  be  cut  only  when  necessary  to  save  life,  limb,  or  a  vessel, 
and  in  view  of  an  article  of  a  treaty,  providing  for  the  remuneration  of 
vessel  owners  who  have  sacrificed  an  anchor  to  avoid  injury  to  a 
cable.'  No  recovery  can  be  had  for  injury  to  gas  pipes  laid  in  the 
bed  of  a  navigable  river  by  an  anchor  dragging  thereon,  which  is 
prohibited  by  ordinance,  as,  if  it  be  a  proper  act  of  navigation  for 
vessels  passing  up  and  down  a  navigable  river  to  drag  their  anchors 
on  the  bottom  as  incident  to  their  sailing  and  towing  them  out  of 
harbors  or  narrow  streams,  an  ordinance  of  the  city  cannot  prohibit 
it  But  if,  with  proper  care  and  diligence,  injury  to  a  gas  pipe  laid  in 
the  bed  of  navigable  waters  could  have  been  prevented  after  the  drag- 
ging anchor  of  a  passing  vessel  came  in  contact  therewith,  recovery 
may  be  had  for  damages  occasioned  thereby.' 

288.  Liability  for  Interference  with  Mooring;  Casting  Off  Moor- 
ings.— ^Unlawful  interference  by  third  parties  with  the  exercise  by 
navigators  of  the  right  of  moorage  gives  rise  to  an  action  for  such  dam- 
ages as  the  vessel  may  sustain  therefrom.  A  municipal  corporation 
has  accordingly  been  held  liable  for  the  sinking  of  a  vessel  caused 
by  striking  a  heavy  body  floating  in  the  stream,  where  the  boat  had 
been  compelled  to  occupy  a  dangerous  position  by  reason  of  certain 
articles  negligently  permitted  to  lie  upon  a  public  wharf,  thus  ob- 
structing her  access  thereto.*  On  the  other  hand  a  vessel  owner  who 
is  obstructed  in  the  use  of  a  particular  wharf  by  another  in  the  rea- 
sonable exercise  of  the  public  right  of  navigation  suffers  damnum 
absque  injuria,  unless  some  private  right  is  shown  to  have  been  in- 
jured.* The  owner  of  a  vessel  which  has  sought  refuge  at  a  wharf 
in  a  storm  may  recover  for  her  loss  by  the  act  of  the  owner  of  the 
wharf,  or  his  servant  acting  within  the  scope  of  his  authority,  in  cast- 
ing off  her  moorings.  In  such  case,  tJie  wharf  owner  is  liable  although 
the  servant  was  not  expressly  instructed  to  do  so ;  and  it  is  immaterial 
whether  the  act  was  done  carelessly  or  wilfully,  if  it  was  not  done  to 
serve  some  purpose  of  the  caretaker  alone.* 

2.  Note:  64  L.R.A.  196,  197.  4.  Note:  84  Am.  Dec.  548. 

3.  Milwaukee  Gaslight  Co.  v.  The      5.  Note:  64  L.R.A.  197. 
Gamecock,  23  Wis.  144,  99  Am.  Dec.     6.  Ploof  v.  Putnam,  83  Vt.  252,  75 


138. 


Atl.  277,  138  A  S,  E.  1085,  26  L.R.A. 

(N.S.)  251. 


Note:  64  L.R.A.  194. 
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289.  In  General. — The  rule  is  recognized  by  both  the  admiralty 
and  the  common  law  courts  that  a  duty  rests  upon  large,  fast  and 

powerful  vessels  not  to  travel  upon  navigable  waters  at  such  a  speed 
as  to  produce  displacement  waves  or  suction  that  will  cause  injury  to 
other  properly  handled  craft;  and  the  liability  of  vessel  and  owner 
for  damage  resulting  from  this  source  is  well  settled.^  There  is  no 
distinction  in  these  respects  between  vessels  navigating  a  harbor  and 
those  navigating  a  river;  nor  is  the  distance  between  the  vessels  very 
material.^  In  case  of  danger  to  a  small  boat  and  its  occupants  from 
displacement  waves  of  a  steamer,  persona  in  charge  of  the  latter  are 
bound  to  avoid  the  danger  by  ceasing  the  normal  operation  of  their 
vessel  and  stopping  the  revolution  of  its  paddle  wheels  or  propeller, 
until  the  smaller  boat  has  passed  without  the  zone  of  danger.'  That 
the  vessd  causing  the  injury  was  proceeding  at  her  usual  speed  in  the 
ordinary  prosecution  of  her  business  does  not  prevent  her  being  liable 
for  injuries  occasioned  by  the  motion  caused  by  her  passage  tibrough 
the  water.  It  seems  that  it  is  likewise  immaterial  whether  a  vessel 
proceeding  at  such  speed  as  to  produce  dangerous  displacement  waves 
is  given  reasonable  notice  or  warning  of  danger  therefrom  to  a  craft 
injured  thereby,  at  least  when  the  steamer  creating  the  swells  is  ap- 
proaching in  daylight,  and  the  injured  vessel  is  under  no  obligation 
to  alter  her  course  so  as  to  present  any  particular  quarter  to  the  ap- 
proaching displacement  waves.^*  Under  the  principles  just  stated, 
vessels  have  been  held  liable  for  injury  by  displacement  waves  to  a 
great  variety  of 'smaller  craft,  including  scows,  baizes,  canal  boats, 
commercial  sailing  vessels  of  moderate  proportions,'*  and  flatboatB.** 
The  same  rule  has  been  held  applicable  to  rowboatSj  where  thoee  in 
charge  of  a  steamer  had  notice  of  the  peril  from  her  displacement 
waves,**  though  some  uncertainty  has  been  expressed  by  the  authori- 
ties as  to  the  extent  of  the  steamer's  g^eral  duty  to  guard  against  the 
effect  of  her  swells  upon  rowboats,  in  view  of  their  ready  mobility.** 

7.  Daniels  v.  Cam^,  148  Ala.  81,  10.  Notes:  121  A.  S.  B.  68  et  seq.; 
42  So.  45^  121  A.  S.  B.  34  and  note,  7  Lil.A.(N.S.)  920  et  aeq.;  12  Ann 
12  Ann.  Cfaa.  612  and  note,  7  L.R.A.  Cas.  613  et  seq. 

(K.S.)  020  and  note;  Wright  v.  Brown,  11.  Notes:  121  A.  S.  B.  63  et  seq., 

4  Ind.  95,  68  Am.  Dee.  622;  Walters  58;  12  Ann.  Cas.  614. 

v.  The  Steamboat  Mollie  Dosier,  24  IS.  Wright  v.  Brown,  4  Ind.  95,  58 

la.  192,  95  Am.  Dee.  722.               ,  Am.  Dec.  622. 

Notes:  30  Am.  Bep.  191;  64  L.B.A.'  Notes:  30  Am.  Bep.  191;  IZL  A.  S. 

193,  195.  B.  64. 

8.  Note:  12  Ann.  Cas.  615.  13.  Daniels  v.  Carney,  148  Ala.  81, 
0.  Daniels  v.  Carney,  148  Ala.  81,  42  So.  452,  121  A.  S.  B.  34  and  note, 

42  So.  452,  121  A.  S.  R.  34  and  note,  12  Ann.  Cas.  612  and  note,  7  LJt.A. 

12  Ann.  Gas.  612  and  note,  7  L.B.A.  (N.S.)  920  and  note. 

<N.S.)  920  and  note.  14.  Note:  121  A.  8.  IL  58-60. 
Note:  64  L.R.A.  195. 
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Tt  13  not  essential  that  the  injured  vessel  be  independently  navigated, 
the  same  principles  governing  cases  involving  injuries  to  vessels  in 
tow  by  being  brought  by  the  waves  into  collision  with  each  other  or 
with  the  tug.*' 

290.  Contributory  Negligence  as  Defense. — In  order  that  a  recov- 
ery may  be  had  it  must  be  shown  that  the  displacement  waves  of  the 
libeled  vessel  were  the  proximate  cause  of'injury  complained  of. 
Where  it  appears  that  the  libeled  vessel  was  negligent  in  proceeding 
in  such  a  way  as  to  produce  an  injury  by  her  waves,  and,  on  the  other 
hand,  the  libelant  was  not  free  from  fault,  the  case  calls  for  the  ap- 
plication in  a  court  of  admiralty  of  the  rule  of  divided  responsibility 
and  divided  damage.'*  The  libeled  vessel  is  not  liable  for  damages 
that  might  have  been  avoided  by  the  exercise  of  reasonable  ^ill  and 
diligence  on  the  part  of  those  on  the  injured  vessel  after  the  injury 
was  received.*'  Persons  in  a  small  boat  have,  however,  a  right  to  as- 
sume that  the  navigators  of  an  approaching  steamer  will  observe  their 
duty  to  avoid  the  infliction  of  injury  upon  the  smaller  craft,  and,  if 
the  latter  would  have  been  safe  in  the  absence  of  an  unusual  disturb- 
ance in  the  water,  and  the  water  at  the  time  the  steamer  approach^  is 
.smooth,  the  occupants  of  the  small  boat  cannot  be  adjudged  guilty  of 
contributory  negligence  merely  because  the  boat  is  capsized  by  waves 
due  to  the  continuous  revolution  of  the  propeller  or  wheels  of  the 
steamer.^'  Where  a  tug  having  instructions  to  assist  a  steamship 
was  placed  in  an  obviously  dangerous  position  with  relation  to  the 
steamship,  so  that  it  was  sunk  by  the  movement  of  the  steamship's 
propellers,  it  was  held  that  the  tug  in  assuming  the  dangerous  posi- 
tion was  negligent,  and  that  no  recovery  for  the  injury  caused  could 
behad.« 

291.  Damage  to  Vessels  at  Docks  and  Wharves;  Stmctnres  on  Shore 
and  Other  Property. — By  far  the  largest  class  of  cases  on  the  subject 
of  displacement  waves  and  suction  has  relation  to  injuries  occurring 
to  vessels  lying  at  docks  or  wharves  at  the  aide  of  channels  up  or  down 
which  the  vessel  causing  the  injury  is  passing,  and  in  many  instances 
recoveries  have  been  allowed,  upon  the  same  principles  as  in  those  in- 
volving damages  to  vessels  proceeding  in  the  channel.*"  These  casps 
proceed  upon  the  theory  that  it  is  the  duty  of  a  steam  vessel  passing 
near  docks  or  other  mooring  places  to  pass  at  such  a  distance  or  rate 


16.  Notes:  121  A.  S.  R.  54  et  seq.; 
7  L.R.A.(N.S.)  920  et  seq.;  12  Ann. 
Cas.  615.   And  see  infra,  par.  591. 

16.  Notes:  121  A.  S.  R.  53  et  seq.; 
7  L.R.A.(N.S.)  920  et  seq.^  12  Ann. 
Cas.  613  et  seq.  And  see  infra,  par. 
326  et  seq. 

17.  Note :  12  Ann.  Cas.  615. 

18.  Daniels  v.  Carney,  148  Ala.  81, 


^2  So.  452,  121  A.  S.  R.  34  and  note, 
12  Ann.  Cas.  612  and  note,  7  L.R.A. 
(N.S.)  920  and  note. 

19.  Note:  12  Ann.  Cas.  616  et  seq. 

20.  Wright  V.  Brown,  4  Ind.  95,  58 
Am.  Dec.  622. 

Notes:  30  Am.  Rep.  191;  121  A.  S. 
R.  54  et  seq.;  64  L.R.A.  195;  7  L.R.A. 
(N.S.)  920  et  seq.;  12  Anb.  Cas.  615. 
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of  speed  that  no  danger  will  be  likely  to  result  from  her  suction  or 
sweUs,  provided  she  has  timely  notice  of  the  presence  of  other  vessels 
at  such  docks  as  arc  likely  to  be  damaged  thereby ;  and  those  in  charge 
of  the  steamer  are  bound  to  know  the  effect  of  her  swell.*  The  courts 
take  into  account  the  condition,  manner  of  construction,  and  loca- 
tion of  the  injured  vessel  in  determining  whether  the  injured  party 
iised  reasonable  care  on  its  part  to  avoid  injury,  and  generally  deny 
recovery  where  the  injury  is  due  to  the  improper  mooring  of  the 
damaged  vessel.*  However,  the  owners  of  a  steamboat  have  been  held 
liable  for  the  loss  of  a  flatboat  insecurely  fastened  to  the  shore,  and 
swamped  by  the  running  of  the  steamboat  past  it  under  a  full  head  of 
steam  and  out  of  the  usual  channel,  they  being  aware  that  the  flat- 
boat  was  so  fastened.*  If  the  damage  is  due  partly  to  the  fact  that 
the  injured  vessel's  lines  are  too  slack,  the  rule  of  divided  damage 
applies.  If  a  vessel  injured  while  lying  at  a  dock  subsequently  sinks 
because  of  her  unfit  and  rotten  condition,  which  alone  makes  the  in- 
jury result  in  a  total  loss,  the  steamer  causing  the  injury  is  not  liable 
for  the  latter.  But  where  a  vessel  properly  moored  at  a  dock  is  dam- 
aged by  a  vessel  in  motion,  the  presumption  of  law  is  that  it  was  the 
fault  of  the  one  under  way,  and  the  latter  is  presumptively  liable  until 
the  contrary  is  shown.  The  vessel  in  motion  must  exonerate  herself 
from  blame  by  showing  that  it  was  not  in  her  power  to  prevent  the 
injury  by  adopting  any  practicable  precautions.*  It  has  been  also  held 
that  the  duty  of  vessels  not  to  cause  injuries  by  their  displacement 
waves  applies  not  only  to  other  vessels  but  also  to  structures  along  the 
shore,  such  as  a  stationary  floating  drydock  located  at  a  pier  and 
alongside  a  waterway  used  frequently  by  large  vessels.*  The  destruc- 
tion of  an  ice  field  formed  within  a  boom  by  running  a  vessel  rapidly 
up  and  down  the  river  close  to  the  boom,  so  that  the  swdl  thereby 
created  broke  up  the  ice  field,  has  been  held  to  give  a  cause  of  action 
for  damages  within  a  local  boat  and  vessel  law.* 

292.  Jurisdiction  of  Action  for  Damages;  Pleading  and  Instructions. 
— ^A.  suit  in  rem  against  a  steam  vessel  for  tortiously  running  so  near 
a  flatboat  as  to  cause  it  to  sink  is  of  admiralty  cognizance,  and  juris- 
diction cannot  be  conferred  by  a  state  statute  upon  a  state  court.* 
In  an  action  at  law  against  the  owners  of  a  steam  vessel  for  negligently 
capsizing  a  small  boat  by  displacement  waves  generated  after  knowl- 
edge of  the  peril  of  the  small  boat,  no  liability  exists  unless  the 

1.  Notes:  64  L.B.A.  196;  12  Ann.  5.  People's  Ice  Co.  v.  The  Steamer 
Cas.  615.  Excelsior,  44  Mich.  229,  6  N.  W.  636, 

2.  Note:  12  Ann.  Cas.  615,  616.  38  Am.  Rep.  246. 

3.  Wright  T.  Brown,  4  Ind.  95,  58  Note:  64  L.R.A.  195. 

Am.  Dec  622.  6.  Walters  v.  The  Steamboat  MoUie 

Notes:  30  Am.  Rep.  191;  121  A.  S.  Dozier,  24  la.  192,  95  Am.  Dec  722. 

R.  54.  And  Bee  anpia,  par.  15. 

4.  Note:  12  Ann.  Cas.  614-616. 
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defendant's  servaate  are  shown  to  have  seen  the  smaller  vessel  and  to 
have  known  of  its  peril ;  and  counts  in  the  complaint  averring  that 

the  smaller  vessel  was  plainly  visible  but  not  that  it  was  seen,  and 
averring  that  it  was  seen  but  not  that  its  peril  was  obvious  or  known 
to  the  defendant's  servants,  are  demurrable.  And  it  has  been  held 
that  the  complaint  must  further  allege  that  at  the  time  of  the  acci- 
dent those  in  charge  of  the  steamboat  were  acting  within  tiie  scope 
end  line  of  their  authority.'  A  charge  that,  in  navigating  rivers 
where  small  boats  are  accustomed  to  ply  and  may  be  reasonably  ex- 
pected, steamboats  are  bound  to  navigate  with  caution  and  at  a  rate 
of  speed  sufficiently  slow  to  avoid  danger  from  their  attendant  swells 
is  erroneous,  since  a  steamboat  is  not  bound,  as  matter  of  law,  under 
all  circumstances  to  proceed  at  such  a  rate  of  speed  as  to  avoid  the 
danger  to  other  vessels  from  her  swells.^ 

Personal  Injwries  Oenerally 

293.  General  Principles  Governing  Liability. — The  general  princi- 
ples governing  the  liability  of  owners  of  vessels  for  personal  injuries 
nistained  by  third  persons  are  substantially  the  same  as  in  other  cases 
of  persona!  injury except  that  contributory  negligence  is  not  an 
absolute  defense  in  the  admiralty,  but  gives  rise  to  an  apportionment 
of  damages.*"  A  ship  is  charged  with  any  damages  to  third  persons 
arifflng  from  the  ne^ect  of  the  master  in  a  matter  appertaining  to  the 
business  of  the  ship  where  the  evidence  is  such  as  would  support  an 
action  in  personam  against  the  master  himself.*'  The  owner  of  a  ves- 
sel owes  to  every  person  lawfully  on  board  by  express  or  implied 
invitation  in  the  transaction  of  proper  business  a  general  duty  to  pro- 
vide reasonable  security  against  danger  to  life  and  limb,  and  to  exer- 
cise ordinary  care  to  protect  him  from  injury,  and  is  answerable  for 
any  injury  suffered  by  such  person  on  account  of  the  breach  of  that 
duty  by  himself  or  on  the  part  of  those  in  charge  of  the  vessel.**  He 

7.  Daniels  v.  Carney,  148  Ala.  81,  C.  C.  A.  67,  69  L.R.A.  293.  And  see 
42  So.  452,  121  A.  S.  R.  34  and  note,  supra,  par.  296. 

12  Ann.  Gas.  612  and  note,  7  L.R.A.  11.  Note:  46  L.R.A.  73.    And  see 

(N.S.)  920  and  note.  supra,  par.  272. 

8.  Note:  64  L.R.A.  195.  12.  Leathers  v.  Blessing,  105  V.  S. 

9.  For  a  full  diBcnssion  of  negligence  626,  26  U.  S.  (L.  ed.)  1192;  The  Joseph 
as  the  foundation  of  legal  liability  for  B.  Thomas,  86  Fed.  658,  30  C.  C.  A. 
injury,  see  Negligence,  vol.  20,  p.  333,  46  L.R.A.  58;  Steam  Dredge  No. 
7  et  seq.  As  to  the  application  to  car-  1,  134  Fed.  161,  67  C.  G.  A.  67,  69 
riers  by  water  of  the  usual  rules  gov-  L.R.A.  293;  Pacific  Coast  Go.  v.  Jen- 
eming  the  liability  of  carriers  of  pas-  kins,  150  Fed.  537,  80  G.  C.  A.  279, 10 
sengers  for  negligent  injuries,  see  L.R.A.(N.S.)  969;  Cook  v.  Houston 
infra,  par.  397-399.  Direct  Nav.  Co.,  76  Tex.  353, 13  S.  W. 

10.  The  Max  Morris,  137  U.  S.  1,  475,  18  A.  S.  R.  52. 
11  S.  Ct.  29,  34  U.  S.  (L.  ed.)  586;     Note:  46  L.R.A.  73. 
Steam  Dredge  No.  1,  134  Fed.  161,  G7     And  see  supra,  par.  276. 

1216 


Digitized  by 


24  B.  G.  U 


SHIPPING 


S  294 


must  keep  free  from  danger  the  parts  of  the  ve*»el  *Hch  the  visitor 
may  reasonably  be  expected  to  pass  over,  or  ?rarn  him  of  danger 
known  to  the  owner  but  unknown  to  the  visitor,  and  iu  answerable 
for  any  injury  caused  by  a  default  in  this  regard.**  The  owner,  how- 
ever, does  not  owe  these  duties  to  persons  on  board  at  the  invitation 
of  servants  not  authorized  to  invite  them,**  and  in  such  cases  the  neg- 
ligence of  the  servant  in  failing  to  warn  the  visitor  of  danger  in  the 
premises  cannot  be  imputed  to  the  owner.^*  Much  less  can  the  vessel 
owner  be  held  liable  for  injuries  to  a  mere  intruder  or  trespasser.'* 
294.  Injury  by  Falling  through  Hatchways  or  Falling  Overboard. — 
The  foregoing  principles  as  to  the  liability  of  owners  and  vessels  for 
personal  injuries  have  been  frequently  applied  in  cases  of  persona) 
injuries  sustained  by  falling  through  hatchways  and  other  openingk 
in  the  decks  of  vessels,  and  it  is  well  settled  that  the  vessel  and  owner 
are  liable  to  a  person  Uiwfully  on  board  for  injuries  thus  caused  where 
it  was  negligent  to  leave  the  hatch  open  under  the  circumstances 
shown."  But  the  mere  leaving  open  of  a  common  hatchway  or  other 
usual  aperture  while  the  vessel  is  lying  in  port,  in  accordance  with 
the  general  custom  in  this  particular,  is  not  of  itself  negligence,**  par- 
ticularly as  regards  a  person  who,  from  his  experience  with  ships,  is 
familiar  with  the  custom  and  knows  that  the  hatchways  are  sources  of 
danger  which  he  must  avoid  at  his  peril.**  It  is  accordingly  well 
established  that  neither  vessel  nor  owner  is  liable,  under  ordinary  cir- 
cumstances, for  injuries  received  by  such  persons  as  stevedores,**  sear 
men,  night  watchmen  on  vessels,  or  other  such  persons  accustomed  to 
vessels,  from  falling  into  open  hatches  and  other  openings  in  custom- 
ary places  left  open  and  unguarded  for  loading  or  other  necessary 
usual  purposes.*  In  such  cases,  the  presumption  is  that  the  injured' 
party  was  negligent,  rather  than  the  officers  of  the  vessel,  though  it 
might  be  otherwise  in  the  case  of  landsmen  or  persons  not  used  to 
vessels.*  But  the  owner  may  generally  be  held  liable  where  the  in- 
jury was  sustained  by  reason  of  the  hatchway  being  left  open  and  un- 

13.  Caniff  v.  Blanehard  Nav.  Co.,  17.  CanifE  v.  Blancliard  Nav.  Co.,  6fi 
66  Mich.  638,  33  K.  W.  744,  11  A.  S.  Uich.  638,  33  N.  W.  744,  U  A.  8.  R. 
R.  541.  541. 

Note:  20  Ann.  Cas.  6  et  seq.  Note:  20  Ann.  Cas.  7  et  seq. 

14.  Cook  V.  Houston  Direct  Nav.      18.  Note:  50  Am.  Rep.  553. 

Co.,  76  Tex.  353,  13  S.  W.  476,  18  A.  19.  Caniff  v.  Blanehard  Nav.  Co.,  66 
S.  R.  52.  Mich.  638,  33  N.  W.  744,  U  A.  S.  K. 

IB.  Caniff  V.  Blanehard  Nav.  Co.,  66  541. 
Mich.  638,  33  N.  W.  744,  11  A.  S.  R.     Note:  50  Am.  Rep.  553. 
541.  20.  See  infra,  par.  296  et  seq. 

16.  Severy  v.  Niekerson,  120  Mass.      1.  Notes:  50  Am.  Rep.  553  ;  46 
306.  21  Am.  Rep.  514.    Generally  aa  Ii.R.A.  74,  75;  20  Ann.  Cas.  7  et  seq.; 
to  the  duty  of  owners  or  occupants  to  Ann.  Cas.  19120  1038. 
persons  on  their  premises,  see  Negli-     2.  Note:  60  Am.  Rep.  6S3. 
OBNOB,  vol.  20,  p.  55  et  seq. 
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guarded  at  unexpected  times,  or  in  an  unusual  or  dangerous  placo 
where  the  injured  person  might  reasooahly  be  expected  to  go,'  or 

where  it  is  covered  by  a  defective  cover  which  gives  way  under  the 
foot,  and  the  like.*  Even  in  such  cases,  however,  the  vessel  owner  will 
not  be  responsible  if  the  proximate  or  contributory  cause  of  the  £ux:i- 
dent  is  the  negligence  of  the  injured  party,  or  his  failure  to  avail 
himself  of  customary  safeguards  at  hand,  such  as  lanterns  furnished 
for  the  purpose  of  lighting  dark  passageways.*  Nor  can  the  injured 
party  recover  if  the  hatch  was  left  open,  or  the  danger  created,  by  the 
act  or  negligence  of  his  fellow  servant.'  The  owner  of  a  vessel  laid 
up  for  the  winter  in  charge  of  a  shipkeeper  who  has  been  instructed 
not  to  let  people  on  board  without  written  permission  is  not  guilty 
of  negligence  in  leavinn;  the  hatchways  open  and  unprotected;  and 
persons  walking  on  the  decks,  without  such  permission,  are  chargeable 
with  notice  of  the  probable  presence  of  such  open  hatchways.'  So 
a  laborer  employed  in  loading  a  vessel  from  the  wharf  who,  after 
flnishing  his  work,  goes  on  board  for  the  gratification  of  his  curiosity, 
and  there  falls  down  an  open  hatchway,  is  a  mere  intruder,  and  the 
owners  of  the  vessel  are  not  liable  for  the  injury  thereby  sustained.' 
It  has  been  held,  also,  that  a  person  employed  by  the  subcontractor 
of  one  who  had  contracted  with  the  shippers  of  grain  to  have  it 
properly  sacked  before  being  stowed  on  the  vessel  cannot  recover 
against  the  vessel  for  injuries  received  through  the  negligence  of  one 
of  the  crew  in  leaving  a  hatchway  open,  even  though  he  may  have 
been  rightfully  on  board  with  the  assent  of  the  officers.*  It  is  negli- 
gence in  the  owner  of  a  boat  to  ,  permit  a  minor  child  to  be  aboard, 
where  there  is  danger  of  its  falling  overboard,  without  taking  ade- 
quate precautions  to  avoid  all  accidents.^' 

295.  Injuries  to  Persons  on  Shore. — The  owners  of  a  vessel  have 
often  been  held  liable  for  personal  injuries  suffered  by  parties  on  shore 
as  a  result  of  negligence  in  the  operation  of  the  boat  by  those  in 
charge.  Thus  persons  standing  on, a  wharf  have  recovered  against 
shipowners  for  injuries  sustained  by  a  steamer  violently  colliding  with 
the  wharf  in  the  course  of  making  a  landing,^^  and  a  recovery  has 

3.  The  City  of  Panama,  101  U.  S.  7.  Cani£E  v.  Blanehard  Nav.  Co.,  66 

453,  25  U.  S.  (L.  ed.)  1061;  Caniff  Mich.  638,  33  N.  W.  744,  11  A.  S.  R. 

T.  Blanehard  Nav.  Co.,  66  Mich.  638,  54L 

33  N.  W.  744. 11  A.  S.  R.  54L  8.  Severy  v.  Niekenon,  120  Mass. 

Notes:  46  L.R.A.  74;  20  Ann.  Gas.  306,  21  Am.  Rep.  614. 


6.  Kotes:  64  L.R.A.  133;  65  I4.B.A.  S.  R.  62. 
655  ;  20  Ann.  Cas.  7,  8.  For  a  fall  11.  New  Jersey  R.,  etc.,  Co.  t.  Pol- 
discussion  of  the  fellow  servant  doe-  laid,  22  Wall.  341,  22  U.  S.  (L.  ed.) 
trine,  see  Massxs  asu  SntVANT,  voL  877;  Inland,  etc.,  Coasting  Co.  v.  Tol- 


6  et  seq. 
4.  Note:4aL.R.A.  74. 


9.  Note:  46  L.B.A.  75. 

10.  Cook  V.  Houston  Direct  Nav. 
Co,,  76  Tex.  353,  13  S.  W.  475,  18  A. 


18,  p.  712  et  seq. 


son,  139  U.  S.  551,  U  S.  Gt  663,  35 
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been  had  by  a  party  injured  by  title  act  of  a  person  in  charge  of  a 
vessel  departing  from  a  port  in  negligently  delaying  the  discharge  of 
a  as  a  signal  of  departure  until  the  muzzle  was  pointed  toward  the 
wharf,  so  ^at  the  plaintiff  on  the  wharf  was  struck  and  injured  by 
the  waddmg.^'  When  a  steamboat  on  a  calm  day  and  in  smooth 
water  is  thrown  with  such  force  against  a  wharf  properly  built  as  to 
tear  up  some  of  the  planks  of  the  flooringj  this,  if  unexplained,  is 
prima  facie  evidence  of  negligence  on  the  part  of  her  agents  in  mak- 
ing the  landing,**  Approaching  a  wharf  with  a  steamboat  in  such 
manner  and  with  such  want  of  supervision  as  to  be  dangerous  is,  of 
itself,  evidence  of  negligence  on  the  port  of  those  in  charge  of  her. 
The  question  whether  the  place  where  the  plaintiff  stood  at  the  time  of 
the  injur}'  was  reasonably  safe  ia  for  the  jury,  and  depends  on  com- 
mon knowledge  and  observation,  upon  which  opinions  of  witnesses 
are  not  admissible.*^  A  vessel  owner  who  runs  his  vessel  so  close  to 
shore  as  to  break  guy  ropes  used  by  a  company  constructing  a  bridge 
over  a  navigable  river  and  cause  a  derrick  to  fall  upon  and  injure  an 
employee  of  the  company  may  not,  in  an  action  by  the  injured  em- 
ployee, defend  upon  the  ground  that  the  company  had  not  obtained 
permission  from  the  Secretary  of  War,  as  required  by  statute,  to  con- 
struct the  bridge.*'^ 

InjuHes  to  Stevedore* 

296.  In  General;  Stevedore  as  Independent  Contractor. — The  em- 
ployment of  stevedores  has  grown  out  of  the  duty  of  the  owner  to  load 
and  unload  the  ship.  This  duty  used  formerly  to  be  executed  by 
the  crew;  but,  in  dealing  with  \«rg<&  cargoes,  the  exigencies  of  modem 
commerce  have  created  a  necessity  for  the  employment  of  persons 
skilled  in  the  particular  work  of  stowing  cargo.  The  stevedores,  how- 
ever, are  not  the  servants  of  the  owner  of  the  ship ;  but  they  are  per^ 
sons  having  a  special  employment,  with  entire  control  over  the  men 
employed  in  the  work  of  loading  and  unloading.**  In  several  cases 
it  has  accordingly  been  laid  down,  or  assumed,  that  a  master  steve- 
dore who  agrees,  according  to  the  usual  practice,  to  load  or  unload 
a  ship  for  a  gross  sum  and  for  this  purpose  to  use  his  own  men  and 
appliances  is,  as  matter  of  law,  an  independent  contractor,  for  whose 
acta  or  omissions  causing  personal  injuries  to  bis  employees  or  others 
the  vessel  is  not  liable  where  no  evidence  is  introdaced  which  tends  to 

D.  S.  (L.  ed.)  270.  And  see  infra,  par.  U.  S.  (L.  ed.)  270. 

311.  14.  Inland,  etc.,  Coasting  Co.  v.  Tol- 

12.  Note:  10  L.R.A.(N.S.)  389.  son,  139  U.  S.  551,  11  S.  Ct.  653,  35 

13.  New  Jersey  R..  etc.,  Co.  v.  Pol-  U.  S.  (L.  ed.)  270. 

lard,  22  Wall.  341,  22  U.  S.  (L.  ed.)  16.  Note:  64  L.B.A  196. 
877;  Inland,  etc.,  Coasting  Co.  v.  Tol-  16.  Note:  65  L.R.A.  470. 
son,  139  U.  S.  551,  11  S.  Ct.  653,  35 
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show  that  he  and  his  men  worked  under  the  control  and  direction  of 
the  owner  of  tiie  ship.^^  On  tiie  other  hand,  a  stevedoring  company 
which  is  so  controlled  and  conducted  as  to  make  it  a  mere  insfrumen- 
iality  of  a  company  of  ship  brokers  is  not  an  independent  contractor 
in  its  relation  to  the  brokerage  company.^*  In  some  jurisdictions 
the  character  of  the  relation  hetweeh  a  stevedore  and  his  employer  has 
been  held  to  be  a  question  for  the  jury.*^  A  stevedore's  employees, 
while  engaged  upon  a  vessel  which  the  master  has  been  hired  to  load 
and  unload,  are  not  mere  licensees  as  respects  the  owner  of  the  vessel, 
but  persons  engaged  in  tiie  performance  of  a  duty,  in  the  discharge 
of  which  he  has  an  interest.*® 

297.  Daty  to  Provide  Safe  Place  to  Work;  Injury  by  Negligence 
of  Kaster  or  Crew. — A  shipowner  who  employ  a  stevedore  to  work 
on  his  vessel  is  under  the  duty  to  exercise  ordinary  care  and  diligence 
in  keeping  safe  and  secure  the  places  where  the  work  is  to  be  done, 
and  the  means  of  ingress  and  egre^,  to  such  an  extent  as  is  consistent 
with  the  usual  danger  of  the  employment  and  the  obvious  perils  of  the 
situation.  For  personal  injuries  suffered  by  the  stevedore  or  bis  em- 
ployees as  a  result  of  any  neglect  in  the  performance  of  this  duty  both 
the  vessel  and  her  owners  are  liable.*  A  similar  liability  exists  where 
the  injury  results  from  the  negligence  of  master  or  crew  within  the 
scope  of  their  respective  duties,^  and  the  owner  is  none  the  less 
liable  for  such  injuries  because  the  vessel  is  under  charter  of 
affreightment,  where  he  retains  control,  and  fumkhes  the  officers  and 
crew.*  Thus,  recovery  has  been  frequently  allowed  for  injuries 
caused  by  the  fall  of  heavy  articles  through  open  hatchways  upcm 
stevedores  working  in  tiie  vessel's  hold,  where  such  fall  was  due  to 
the  negligence  of  the  officers  or  crew,  or  to  defects  in  the  vessel's  con- 
struction or  appliances,  which  defects  would  have  been  apparent  on 
proper  inspection.*  It  has  been  held  that  the  servant  of  a  stevedore 
who  proves  that  he  was  injured  by  the  fall  of  a  heavy  atcmchion,  that 

17.  Bankm    v.    Herehants',    etc.,  vol.  14,  p.  78. 

Trazup.  Co.,  73  Ga.  229,  54  Am.  Bep.  20.  Note:  46  L.R.A.  73. 

874;  Riley  v.  State  line  Steamship  Co.,  1.  The  Joseph  B.  Thomas,  86  Fed. 

29  La.  791,  29  Am.  Rep.  349.  658,  56  U.  S.  App.  619,  30  G.  C.  A. 

Notes:  66  L.R.A.  470;  19  Ann.  Gaa.  333,  46  L.B^.  58  and  note. 

27;  20  Ann.  Gas.  7;  Ann.  Gas.  1918C  Note:  20  Ann.  Gas.  6  et  seq. 

659.  8.  The  Joseph  B.  Thomas,  86  Fed. 

18.  Note:  Ann.  Gas.  1918C  659.  668,  56  U.  S.  App.  619,  30  G.  C.  A. 

19.  MuUan  v.  Philadelphia,  etc.,  Mail  333,  46  L.R.A.  58. 

Steamship  Co.,  78  Pa.  St.  25,  21  Am.  Note:  46  L.R.A.  73,  112  et  aoq; 

Rep.2;Hassv.Philaddphia,  etc.,  Mail  3.  Note:  46  L.R.A.  74.    And  see 

Steamship  Co.,  88  Pa.  St  269,  32  Am.  snpn,  par.  133, 134. 

Bm.  462.  4.  The  Joseph  B.  Thomas,  86  Fed. 

Notes:  65  LJt.A.  470;  19  Ann.  Caa.  658,  56  U.  S.  App.  619,  30  C.  C.  A, 

27.  333,  46  L.B.A.  68  and  note. 

And  see  Indepekdevt  CoNTSACTroBS, 
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its  fasteningB  were  itisecure,  and  that  this  insecurity  was  not  immedi- 
ately p«:^ptible  to  him,  casts  upon  the  shipowners  the  burden  of 
proving  that  tiiey  were  in  the  exercise  of  due  care  * 

298.  Injury  from  Dangerous  and  DefectiTe  Appliances. — ^Where  a 
vessel  owner  undertakes  to  furnish  rigging  and  appliances  for  receiving 
.or  discharging  the  car^,  he  is  bound  to  see  that  they  are  reasonably 
.safe  and  sufficient,  although  the  persons  who  are  to  use  them  may  be 
in  the  immediate  employ  and  pay  of  the  stevedore.  An  action 
in  rem  or  in  personam  will  lie  for  injuries  arising  from  defects  and 
imperfections  in  such  appliances  furnished,  whenever  the  defect  is 
auch  that  a  careful  examination  at  the  time  could  have  detected  it,, 
or  is  caused  by  the  negligence  of  the  officers  or  crew .•  The  owner 
of  a  vessel  under  charter  of  affreightment  is  not  reUeved  of  this 
duty  and  liability  by  a  stipulation  in  the  charter  that  the  charter- 
ers are  to  pay  for  the  stevedoring,  and,  inferentially,  the  loading  of 
the  ship.  On  the  other  hand,  it  has  been  held  that  the  mere  permis- 
sion to  a  stevedore  and  his  men  to  use,  for  unloading  the  vessel, 
machinery  in  such  condition  as  it  might  be  in  at  the  time  of  the  arrival 
of  the  ship  in  port,  but  with  no  express  or  Implied  contract  on  his  part 
that  it  ^ould  be  in  a  safe  or  suitfible  condition  for  use,  imposes 
no  obligation  on  the  shipownw  to  answer  for  injuries  caused  a  ser^ 
vant  of  the  stevedore  by  its  defective  condition.'  The  ship  or  owner 
cannot  be  held  for  injuries  to  the  stevedore's  servant  from  a  latent 
defect  in  the  vessel's  apparatus  of  which  the  ^ipowner  had  no 
actual  or  constructive  notice,*  nor  is  the  ship  answerable  if  a  danger- 
ous appliance  causing  injury  was  put  in  by  the  stevedore  or  his 
employees  for  their  own  use.^ 

299.  Injury  from  N^Ugence  of  Fellow  Servants. — A  stevedore  in- 
jured in  the  service  of  a  vessel  cannot  recover  if  the  accident  was 
proximately  caused  by  the  negligence  of  his  fellow  servants."  The 
relation  of  fellow  servant  generally  exists  among  all  those  actually 
engaged  in  the  work  of  loading  and  unloading,^^  but  it  has  been 
held  that  one  employed  on  board  the  vessel  in  unloading  cargo 
is  not  a  fellow  servant  with  a  gang  of  men  on  shore  employed  to 
recfflve  and  pile  the  cargo  on  the  dock.^'   The  foreman  of  a  gang 

5.  Note:  46  L.R.A.  74.  Note:  65  L.R.A.  665. 

6.  Mullan  V.  Philadelphia,  etc.,  Mail  9.  Note:  46  L.R.A.  113. 
Steamship  Co.,  78  Pa.  St.  25,  21  Am.  10.  Dair  v.  New  York,  etc.,  Steam- 
Rep.  2;  Hass  v.  Philadelphia,  etc.,  ship  Co.,  204  N.  Y.  341,  97  N.  E.  711, 
Moil  Steamship  Co.,  88  Pa.  St.  269,  32  40  L.R.A.(N.S.)  918  and  note. 

Am.  Rep.  462.  Notes:  46  L.R.A.  75;  54  L,R.A. 

Note :  46  L.R.A.  74,  112  et  seq.        133;  65  L.R.A.  655  ;  20  Ann.  Cas. 


8.  Riley  v.  State  Line  Steamship  11.  Note:  50  L.R.A.  460. 
Co.,  29  La.  Ann.         29  Am.  Rep.     18.  Note:  50  L.R.A.  460. 

349 


7.  Note:  46  L.R.A.  113. 


6  et  seq. 
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of  stevedores  has. of  ten  been  held  a  fellow  servant  of  the  men  under 
him ;  but  there  are  also  cases  in  which  this  doctrine  is  repudiated.^* 
And  it  has  been  held  error  to  rule,  as  a  matter  of  law,  that  a  head 
stevedore  is  a  fellow  servant  of  one  of  his  aubordinates,  where  there 
is  evidence  to  the  effect  that  he  was  in  full  control  of  the  work,  and 
invested  with  the  duty  of  furnishing  the  appliances  used.^^  A  full 
discussion  of  the  fellow  servant  doctrine  is  found  elsewhere  in  this 
work.'* 

Injuries  Res^Utmg  in  Death 

300.  In  General. — Although  there  was  formerly  some  doubt  on 
the  subject,*'  it  is  now  well  settled  that  in  the  absence  of  an  act  of 
Congress,  a  state  statute,  or  the  law  of  the  ship's  flag,  giving  such 
right  of  action,  there  can  be  no  recovery  for  death  caused  by  a 
marine  tort  on  waters  within  the  jurisdiction  of  admiralty.**  The 
power  of  Congress  over  maritime  law  does  not,  however,  exclude 
the  power  of  ^e  states  to  give  a  remedy  for  death  from  a  marine 
tort  within  their  territorial  waters.  So  long  as  Congress  refrains 
from  legislating  on  the  subject,  it  is  competent  for  the  state  legis- 
latures to  extend  their  death  statutes  over  waters  subject  to  admiralty 
jurisdiction,  but  within  their  territorial  limits,  including  a  distance 
of  at  least  a  marine  league  from  the  shore,  and  such  statutes  have 
been  frequently  sustained  and.appUed  in  both  the  common  law 
and  the  admiralty  courta^'   The  limitation  as  to  distance  will  not 

13.  Dair  v.  New  York,  etc.,  Steam-  S.  527,  9  S,  Ct.  612,  32  U.  S.  (L.  ed.) 
ship  Co.,  204  N.  Y.  341,  97  N.  E.  711,  1017;  The  Albert  Dumois,  177  U.  S. 
40  L.R.A.(N.S.)  918  and  note.  240,  20  S.  Ct.  595,  44  U.  S.  (L.  ed.) 

Notes:   51  L.E.A.  533;   20   Ann.  751;  La  Bourgogne,  210  U.  S.  95,  28 

Cas.  9.  S.  Ct.  664,  52  U.  S.  {L-.ed.)  973-, 

14.  Brown  t.  Sennett,  68  Cal.  225,  Bigelow  v.  Nickerson,  70  Fed.  113,  34 
9  Pac.  74,  58  Am.  Rep.  8.  U.  S.  App.  261,  17  C.  C.  A.  1,  30 

Note:  51  L.R.A.  582.  L.R.A.  336;  Humboldt  Lumber  Man- 

15.  MuIIan  v.  Philadelphia,  etc.,  Mail  ufacturers  Ass'n  v..Cbristopherson,  73 
Steamship  Co.,  78  Pa.  St.  25,  21  Am.  Fed.  239,  44  U.  S.  App.  434,  19  C.  C. 
Rep.  2;  Hasa  v.  Philadelphia,  etc.,  A.  481,  46  LBA.  264  and  note;  Run- 
Mail  Steamship  Co.,  88  Pa.  St.  269,  dell  v.  La  Campagnie,  etc.,  100  Fed. 
32  Am.  Rep.  462.  655,  40  C.  C.  A.  625,  49  L.R.A.  92; 

Note:  51  L.R.A.  533,  582.  Quinette  v.  Bisso,  136  Fed.  825,  69  C. 

16.  See  Master  and  Servant,  vol.  C.  A.  603,  5  L.R.A.(N.S.)  303;  Rainey 
IS,  p.  712  et  seq.  v.  New  York,  etc.,  Steamship  Co.,  216 

17.  Note:  L.R.A.1916A  1157.  Fed.  449,  132  C.  C.  A.  509,  L.R.A. 

18.  Ex  parte  Gordon,  104  U.  S.  515,  1916A  1149  and  note. 

26  U.  S.  (L.  ed.)  814;  Detroit  River  Note:  L.R.A.1917F  679. 
Ferrv  Co.,  104  U.  S.  519,  26  U.  S.  (L.  19.  Sherlock  v.  AlUng,  93  U.  S.  99, 
ed.)  815;  The  Harrisburg,  119  U.  S.  23  U.  S.  (L.  ed.)  819;  The  Harrisburg, 
199,  7  S.  Ct.  140,  30  U.  S.  (L.  ed.)  119  U.  S.  199,  7  S.  Ct.  140,  30  U.  S. 
358;  The  Alaska,  130  U.  S.  201,  9  S.  (L.  ed.)  358;  The  Albert  Dumois,  177 
Ct.  461,  32  U.  S.  (L.  ed.)  923;  Butler  U.  S.  240,  20  S.  Ct.  595,  44  U.  S.  (L. 
V.  Boston,  etc.,  Steamship  Co.,  130  U.  ed.)  751;  Workman  r.  New  York,  179 
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be  observed  in  the  case  of  a  lake  which  ia  not  the  common  boundary 
of  nations  or  ppen  by  nature  for  the  commerce  of  the  world,  but  is 
within  the  exclusiTe  jurisdiction  of  each  nation.  Thus  it  has  been 
held  that  a  state  statute  giving  a  right  of  action  for  death  by  negli- 
gence is  applicable  in  case  of  a  death  occurring  in  the  waters  of 
Lake  Michigan  more  than  three  miles  from  the  shore  of  such  state, 
and  may  be  enforced  in  a  federal  court  of  admiralty.**  In  some 
instances  the  death  statute  of  the  state  has  been  extended  to  torts 
occurring  beyond  the  middle  line  of  a  boup.dary  stream  between 
two  states  because  of  constitutional  or  statutory  provisions  conferring 
concurrent  jurisdiction.*  A  court  of  admiralty  will  also  take  juris- 
diction where  the  action  for  death  depends  upon  a  statute  of  a  foreign 
country  within  whose  territorial  limits  the  marine  tort  occurred.' 
A  full  discussion  of  the  right  of  action  for  death  by  wrongful  act 
and  of  the  jurisdiction  of  state  and  admiralty  courts  over  such 
actions,  is  found  elsewhere  in  this  work.* 

301.  Applicability  of  Law  of  Ship*s  Flag,— Upon  the  theory  that 
a  ship  is  a  part  of  the  territory  of  the  sovereignty  to  which  she  be- 
longs,* it  has  been  decided  in  a  number  of  instances  that  in  case  of 
death  occurring  on  the  high  seas,  a  suit  may  be  maintained  in  the 
admiralty  court  when  a  right  of  action  is  given  by  the  statutory  or 
general  law  of  the  state  or  nation  to  which  the  vessel  belongs.*  A 


U.  S.  552,  21  S.  Ct.  212,  45  U.  S.  (L.  low  v.  Nickerson,  70  Ted.  U3,  34  U. 

ed.)  314;  The  Hamilton,  207  U.  S.  398,  S.  App.  261,  17  C.  C.  A.  1,  30  L.R.A. 

28  S.  Ct.  133,  52  U.  S.  (L.  ed.)  264  ;  336. 

The  La  Bourgogne,  210  TJ.  S.  95,  28  Notes:  46  L.R.A.  277;  L.R.A.1916A 

S.  Ct.  664,  52  U.  S.  (L.  ed.)  973;  At-  1159. 

lantic  Transport  Co.  v.  Maryland,  234  1.  Note:  L.R.A.  1916A  1160. 

U.  S.  63,  34  S.  Ct.  736,  58  U.  S.  (L.  2.  The  La  Bourgogne,  210  U.  S.  95, 

ed.)  1213;  Bigelow  v.  Nickerson,  70  28  S.  Ct.  664,  52  U.  S.  (L.  ed.)  973. 

Fed.  113,  34  U.  S.  App.  261,  17  C.  Note:  L.R.A.1916A  U61. 

C.  A.  1,  30  L.R.A.  336;  The  Willam-  3.  See  Admiraltt,  vol.  1,  p.  418  et 

ette,  70  Fed.  874,  44  D.  S.  App.  26,  aeq.;  Death,  vol.  8,  p.  719  et  seq. 

18  C.  C.  A.  366,  31  L.R.A.  715;  Hum-  4.  See  supra,  par.  6. 

boldt  Lumber  Manufacturers  Asa'n  v.  6.  The  Hamilton,  207  U.  S.  398,  28 

Christopherson,  73  Fed.  239/44  U.  S.  S.  Ct.  133,  52  U.  S.  (L.  ed.)  264;  The 

App.  434,  19  C.  C.  A.  481,  46  L.R.A.  La  Boui^ogne,  210  U.  S.  95,  28  S.  Ct. 

264  and  note;  Rundell  v.  La  Campag-  664,  52  U.  S.  (L.  ed.)  973;  McDonald 

Die,  etc.,  100  Fed.  656,  40  C.  C.  A.  625,  v.  Mallory,  77  N.  T.  546,  33  Am.  Rep. 

49  L.R.A.  92;  Quinette  v.  Bisso,  136  664. 

Fed.  825,  69  C.  C.  A.  503,  5  L.R.A.  Notes:  46  L.R.A.  274,  276;  L.R.A. 

(N.S.)  303;  Rainey  v.  New  York,  etc.,  1916A  1163  et  seq. 

Steamship  Co.,  216  Fed.  449, 132  C.  C.  And  see  Admiralty,  vol.  1,  p.  4l9. 

A.  509,  L.B.A.1916A  1149  and  note.  But  see  the  earlier  case  of  Rundell  v. 

Notes:  46  L.R.A.  278;  9  L.R.A.  La  Campagnie,  etc.,  100  Fed.  655,  40 

(N.S.)  375 ;  L.R.A.1916A  1158  et  aeq. ;  C.  C.  A.  625, 49  L.R.A.  92,  holding  that 

L.R.A.1917F  679.  a  United  States  admiralty  court  will 

See  supra,  par.  14,  15.  not  eafonx  the  local  law  of  another 

20.  The  Osceola,  189  U.  S.  158,  23  conntrv,  in  an  actiun  for  n^ligent 

S.  Ct.  483, 47  U.  S.  (L.  ed.)  760:  Big«-  homicide  occurring  on  the  hirii  seas, 
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state  statute  govems  a  claim  for  death  injohes  suffered  as  the  result 
of  a  colliaion  on  the  high  seas  between  two  vessels  belonging  to  that 
state,  although  claims  are  made  against  one  vessel  or  her  owner  in 
respect  of  the  death  of  persons  on  board  the  other.  And  such  appli- 
cation does  not  render  the  statute  repugnant  to  either  the  commerce 
or  admiralty  clauses  of  the  federal  constitution,  where  Congress  has 
not  legislated  upon  the  subject.'  And  it  has  been  held  that  in  the 
event  of  a  collision  on  the  high  seas  between  vessels  of  different 
states  or  nations,  a  deatii  statute  of  the  state  or  nation  to  which 
the  vessel  at  fault  belongs  will  sustain  an  action  for  death  thereby 
caused  of  persons  on  board  such  vessel,'  and  also  of  Uiose  on  board 
the  other  vessel.^  There  are  decisions  to  the  effect  that  to  make  the 
law  of  the  flag  under  which  a  ship  was  sailing  applicable  to  an  action 
for  death  of  a  passenger  by  drowning  while  upon  the  high  seas,  the 
drowning  must  be  shown  to  have  been  upon  the  vessel,  and  not 
beyond  the  vessel's  Umits.*  But  such  holding  seems  to  rest  upon 
a  very  technical  and  scarcely  justifiable  limitation  of  the  law  of  the 
ship's  flag.  The  law  of  the  flag  has  even  been  applied  so  as  to  give 
an  action  for  a  death  from  a  marine  tort  which  occurs  while  on 
board  vessel,  although  she  was  at  the  time  within  the  territorial 
waters  of  another  state  or  nation.'** 

IX.  Bottomry  ANn  Respondentia 

In  General 

302.  Definition,  Natnre  and  Characteristics. — ^A  bottomry  bond  is 

an  obligation,  executed,  generally,  in  a  foreign  port,  by  the  master 
of  a  vessel  for  repayment  of  advances  to  supply  the  necessities  of 
the  ship,  together  with  such  interest  as  may  be  agreed  on,  which 
bond  creates  a  lien  on  the  ship,  which  may  be  enforced  in  admiralty 
in  case  of  her  safe  arrival  at  the  port  of  destination,  but  becomes 
absc^utely  void  and  of  no  effect  in  case  of  her  loss  before  arrival." 
Technically  a  respondentia  bond  is  a  maritime  hypothecation  of 

bat  snch  action  must  be  governed  by  9.  RandeU  v.  La  Camp^nie,  etc., 

the  general  admuralty  law,  although  100  Fed.  655,  40  G.  C.  A.  625,  49 

the  n^l^mce  occurred  upon  a  vessel  I1.R.A.  92. 

under  the  flag  of  snch  countiv.  Note:  L.RA.1916A  1165. 

6.  The  Hamilton,  207  V.  S.  398,  28  10.  Note:  L.]l.Aa916A  1165  et  seq. 
S.  Ct.  133,  52  n.  S.  (L.  ed.)  264.  11.  Caxrington  v.  Pratt,  18  How.  67, 

Note:  L.R.A.1916A  1163, 1164.         15  U.  S.  (L.  ed.)  269;  The  Grapesbot, 

7.  The  La  Bonrgogne,  210  U.  S.  95,'  9  Wall.  129,  19  U.  S.  (L.  ed.)  651; 
28  S.  Ct.  664,  52  U.  S.  (L.  ed.)  973.    Delaware  Mnt.  Safety  Ins.  Co.  v.  Goss- 

Note:  L.R.A.igi6A  1164,  U65.        ler.  96  U.  S.  645,  24  U.  S.  (L.  ed.) 

See,  however,  Bnndell  t.  La  Cam-  863;  Braynard  v.  Hoppoek,  32  N.  Y. 
pagnie,  etc.  100  Fed.  656,  40  C.  C.  A.  671,  88  Am.  Dec.  349  and  note:  Jen- 
625,  49  L.R.A.  92.  nings  v.  Philadelphia  Ins.  Co.,  4  Bia- 

8.  Note:  L.R.A.I916A  1166.  ney  (Pa.)  244,  5  Am.  Dec.  404. 
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cargo;  but  often  one  bond  is  executed  upon  bot^  vessel  and  cargo,'^ 
including  sometames  a  part  of  the  cargo  txansshipped  by  another 
vessel."  The  eesential  characteristic  of  bottomry  is  that  llie  princi- 
pal and  interest  are  at  the  risk  of  the  lender  during  the  voyage,  so 
that  repayment  d^ends  on  its  successful  termination.  It  is  not 
bottomry  if  the  money  is  payable  at  all  events/'  or  if  there  is 
collateral  security  for  its  absolute  repayment,^'  as  where  insurance 
policies  and  the  Tcssel  itself  are  assigned  for  that  purpose.** 

303.  Comparison  with  Implied  Hypothecation. — There  is  a  close 
analogy  in  origin,  effect,  and  incidents  between  implied  hypotheca- 
tion and  OTpreas  hypothecation  by  bottomry.*'  The  principal  differ- 
ence is  that  in  the  latter  case  the  money  advanced  is  payable  only 
in  the  event  of  the  safe  arrival  of  liie  vessel  at  the  port  of  destination, 
the  lender  taking  the  responsibility  of  the  sea  risk,  and  entitled  to 
charge  extraordinary  interest;  while  in  the  former  the  obligation 
to  pay  the  money  is  absolute ;  Eind  to  secure  the  payment,  the  vessel, 
the  credit  of  the  owner  and  of  the  master  himself  are  pledged.**  In 
respect  of  what  is  necessary  to  sustain  the  two  kinds  of  hypothecation, 
it  is  difficult  to  trace,  either  in  reason  or  in  the  authorities,  any 
marked  line  of  discrimination  between  them.  The  most  substantial 
distinction,  perhaps,  may  be  found  in  the  greater  diligence  required 
of  the  lender  on  bottomry  than  of  the  materialman  in  inquiry  con- 
cerning the  necessity  for  repairs.*' 

304.  Allowance  of  Marine  Interest. — Bottomry  and  respondentia 
bonds  usually  carry  a  very  high  rate  of  interest,  called  "marine 
interest,"  to  cover  the  risk  of  loss  of  the  ship  as  well  as  a  liberal 
indemnity  for  other  risks  and  for  the  use  of  the  money."  Such 
interest  is  allowable,  though  exceeding  the  rate  of  legal  interest,  in 
view  of  the  hazard  of  loss  of  principal  and  interest  of  the  loan  by 
the  casualties  of  the  voyage.    It  is  this  contdderation  of  the  risk 

12.  Conrad  v.  Atlantic  Ins.  Co.,  1  6  Am.  Dee.  404. 

Pet.  386,  7  U.  S.  (L.  ed.)  189;  Del^      16.  Braynard  v.  Hoppock,  32  H.  Y. 

ware  Mut.  Safety  Ins.  Co.  v.  Qoasler,  571,  88  Am.  Dec.  349  and  note;  Jen- 

96  U.  S.  645,  24  U.  S.  (L.  ed.)  863;  nings  v.  Pennsylvania  Ins.  Co.,  4  Bin- 

The  JuHa  Blake,  107  U.  S.  418,  2  S.  ney  (Pa.)  244,  5  Am.  Dec.  404. 

Ct.  692,  27  U.  S.  (L.  ed.)  595;  O'Brien      16.  Braynard  v.  Hoppock,  32  N.  Y. 

V.  MiUer,  168  U.  S.  287,  18  S.  Ct.  140,  571,  88  Am.  Dec.  349. 

42  U.  S.  (L.  ed.)  469;  Braynard  v.     17.  The  Grapeshot,  9  Wall.  129,  19 

Hoppock,  32  N.  Y.  571,  88  Am.  Dec.  U.  S.  (L.  ed.)  651.    Aad  see  snprs 

349.    And  see  Adhibai/ft,  vol.  1,  p.  par.  186,  187  et  seq. 

448  et  seq.  18.  Carrington  v,  Pratt,  18  How.  07, 

13.  O'Brien  v.  Miller,  168  TJ.  S.  287,  15  U.  S.  (L.  ed.)  269. 

18  S.  Ct.  140,  42  U.  S.  (L.  ed.)  469.       19.  The  Orapesbot,  9  Wall.  129,  19 

14.  Greely  v.  Waterhouse,  19  Me.  9,  U.  S.  (L.  ed.)  651. 

36  Am.  Dec.  730  and  note;  Braynard      20.  Conrad  t.  NicoII,  4  Pet.  291,  7 
V.  Hoppock,  32  N.  Y.  571,  88  Am.  U.  S.  (L.  ed.)  862;  The  Grapeshot,  0 
Dec.  349  and  note;  Jennings  t.  Penn-  Wall.  129, 19  U.  S.  (L.  cd.)  651. 
sylvania  Ins.  Co.,  4  Binney  (Pa.)  244, 
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assumed  by  the  lender  that  alone  jusUfies  maritime  interest,  aud 
if  the  money  is  repayable  at  all  events,  the  contract  for  the  excessive 
interest  is  usurious  and  void.'  The  bona  fides  of  the  transaction 
presents  a  question  of  fact  in  each  case.*  Money  collected  by  the 
lender  on  securities  collateral  to  a  usurious  loan,  falsely  called  bottom- 
ry, may  be  recovered  by  the  borrower  in  an  action  properly  brought 
for  that  purpose,*  and  the  recited  consideration  of  a  bottomry  bond 
may  be  inquired  into  by  the  owner's  creditors  to  ascertain  whether 
the  loans  were  made  upon  the  maritime  risk  essential  to  this  form 
of  contract*  To  render  an  insurer  liable  for  marine  interest,  on 
a  bottomry  bond,  it  ought  evidently  and  clearly  to  appear  that  th^ 
were  no  other  means  of  raising  money  than  by  a  bottomry  bond.* 
305.  Form. — Bottomry  bonds  should  be  in  writing,  and  specify  the 
sum  lent,  with  the  stipulated  marine  interest,  and  the  voyage 
proposed,  with  the  duration  of  the  risk  which  the  lender  is  to  run.* 
The  forma  of  such  bonds  differ  in  different  countries,  although 
they  all  resemble  each  other  in  some  of  their  prominent  features.* 
It  is  the  nature  of  the  contract  that  governs,  no  precise  form  of 
words  being  necessary  or  controlling.^  Thus,  calling  the  transaction 
"bottomry"  does  not  make  it  such  if  it  really  is  not  so  in  its  legal 
operation,'  nor  is  the  recital  of  the  consideration  in  the  instrument 
conclusive  in  all  cases.***  On  the  other  hand,  it  is  not  essentially 
necessary  that  the  money  being  at  the  risk  of  the  lender  during  the 
voyage  should  be  expre^ed  in  the  body  of  the  written  instruments, 
if  it  is  susceptible  of  proof  by  facts,  or  may  fairly  be  inferred  from 
circumstances,  and  several  papers  may  be  construed  together  to  ascer- 
tain the  true  intention  of  the  parties.  It  is  not  requisite  that  more 
than  the  usual  rate  of  interest  be  reserved,  though  such  is  generally 
the  case.**  Again,  terms  in  the  instrument  importing  a  sale  of 
or  power  to  sell  the  vessel  do  not  destroy  its  character  and  effect  as 
a  bottomry  bond,  if  one  in  fact.*' 

1.  Conard  v.  New  York  Atlantic  Ins.  S  U.  S.  (L.  ed.)  1036;  O'Brien  v.  Mill- 
Co.,  1  Pet.  386,  7  U.  S.  (L.  ed.)  189;  er,  168  U.  S.  287,  18  S.  Ct  140,  42 
Conrad  v.  Nicoll,  4  Pet.  291,  7  U.  S.  U.  S.  (L.  ed.)  469. 

(L.  ed.)  863;  Braynard  v.  Hoppoek,  8.  Jenninp^s   v.   Pennsylvania  Ins. 

32  N.  Y.  571,  88  Am.  Dec.  349  and  Co.,  5  Bin.  (Pa.)  244,  5  Am.  Dec.  404. 

note;  Jennings  v.  Pennsylvania  Ins.  9.  Jennings   v.   Pennsylvania  Ins. 

Co.,  4  Bin.  (Pa.)  244,  6  Am.  Dec.  404.  Co.,  4  Bin.  (Pa.)  344,  5  Am.  Dec.  404. 

2.  Conrad  v.  Nicoll,  4  Pet.  291,  7  Note:  88  Am.  Dec.  352. 

U.  S.  (L.  ed.)  862.  10.  Greeley  v.  Waterhouse,  19  Me. 

3.  Braynard  v.  Hoppoek,  32  N.  T.  9,  36  Am.  Dec.  730. 

571,  88  Am.  Dee.  349.  11.  Jennings  v.  Pennsylvania  Ins. 

4.  Greely  v.  Waterhouse,  19  Me.  9,  Co.,  4  Bin.  (Pa.)  244,  5  Am.  Dee.  404. 
36  Am.  Dec.  730  and  note.  And  see  supra,  par.  304. 

5.  See  Ihsubance,  vol.  14,  p.  300.  12.  Robertson  v.  United  Ins.  Co.,  2 

6.  Jennings  v.  Pennsylvania  Ins.  Johns.  Cas.  (N.  T.)  250,  1  Am.  Dec. 
Co.,  4  Bin.  (Pa.)  244,  5  Am.  Dee.  404.  166;  Jenninn  v.  Pennsylvania  Ins. 

7.  The  Virgin  v.  Vyfhius,  8  Pet.  538,  Co.,  4  Bin.  (Pa.)  244,  5  Am.  Dec.  404. 
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306.  General  Principles  Governing  Interpretation  and  Construe- 
tion. — ^Bottomry  bonds  are  for  the  benefit  of  shipowners  and  the 
general  advantage  of  commerce;  and  when  properly  authorized  and 
duly  executed,  £hey  are  of  a  high  and  privileged  dbaracter,  and  are 
held  in  great  sanctity  by  maritime  courts.^'  In  the  exercise  of  their 
jurisdiction  over  such  instruments,  courts  of  admiralty  act  upon 
enlfo-ged  principles  of  equity,  and  where  there  is  no  suspicion  of 
fraud  lean  in  favor  of  upholding  these  hypothecations,  disregarding 
technical  objections  and  nice  distinctions,  which  sometimes  invalidate 
instruments  at  common  law.^*  The  principle  that  the  whole  con 
tract  must  be  brought  into  view  and  interpreted  with  reference  to 
the  nature  of  the  obligations  between  the  parties,  and  the  intention 
which  they  have  manifested  in  forming  them,  should  eepecially 
guide  a  court  of  admiralty  in  interpreting  a  conU^ct  of  bottomry 
and  respondentia.  The  lack  of  ambiguity  in  certain  words  when 
standing  alone  does  not  necessarily  relieve  them  from  the  necessity 
of  conslraction  in  ascertaining  the  meaning  of  the  entire  contract. 
When  disputes  arise  th^y  are  to  be  decided  by  the  words  of  the 
particular  contract  in  question  rather  than  by  any  principles  of 
general  commercial  law.^* 


307.  Authority  to  Execute. — The  master  of  a  ship  in  a  foreign/ port 
has  the  implied  authority,  when  essential  to  the  safety  of  the 
vessel  or  to  the  success  of  the  voyage,  to  pledge  ^ip  and  freight, 
and  even  the  cargo,  by  a  bottomry  and  req>ondentia  bond  to  raise 
money  to  pay  for  necessary  supplies  and  repairs."  The  term  "for^ 
eign"  is  here  used  in  contradistinction  to  the  place  of  the  owner's 
residence,  and  includes  the  port  of  destination  as  well  as  any  other 
foreign  port."'  The  master  has,  however,  no  power  to  bind  the  own- 
ers personally  by  such  contract,  directly  or  indirectly. And  he 


IS.  Carrington  v.  Pratt,  18  How.  63,  129,  19  U.  S.  (L.  ed.)  651;  Delaware 

15  TJ.  S.  (L.  ed.)  267;  Delaware  Mut  Mut.  Safety  Ins.  Co.  t.  Gossier,  96  U. 

Safety  Ins.  Co.  t.  Gossier,  96  U.  S.  S.  645,  24  U.  S.  (L.  ed.)  863;  Stirling 

645,  24  U.  S.  (L.  ed.)  863;  O'Brien  v.  v.  Nevassa  Phosphate  Co..  35  Md.  128, 

Miller,  168  U.  S.  287,  18  S.  Ct.  140,  6  Am.  Rep.  372;  Steams  v.  Doe,  12 

42  U.  S.  (L.  ed.)  469.  Gray  (Mass.)  482,  74  Am.  Dec  608; 

14.  The  Vii^in  t.  Vyfhius,  8  Reade  v.  Commercial  Ins.  Co.,  3  Johns. 
Pet.  538,  8  U.  S.  (L.  ed.)  1036;  Car-  (N.  T.)  352,  3  Am.  Rep.  495.  And 
rington  v.  Pratt,  18  How.  63,  15  U.  S.  see  supra,  par.  182  et  seq. 

(L.  ed.)  267;  O'Brieii  v.  Miller,  168  17.  Reade  v.  Commercial  Ins.  Co., 

U.  S.  287,  18  S.  Ct.  140,  42  U.  S.  (L.  3  Johns.  {N.  Y.)  352,  3  Am.  Dee.  495. 

ed.)  469.  18.  The  Virgin  v.  Vyfhins,  8  Pet. 

15.  O'Brien  V.  Miller,  188  U.  8.287,  538,  8  U.  S.  (L.  ed.)  1036;  Stirling 
18  S.  Ct.  140,  42  U.  S.  (L.  ed.)  469.  v.  Nevassa  Phosphate  Co.,  35  Md.  128, 

16.  The  Aurora,  1  Wheat.  96,  4  U.  6  Am.  Rep.  372. 
S.  (L.  ed.)  45;  The  Grapeshot,  9  Wall. 
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ought  not  to  execute  a  bottomry  or  re^ondentia  bond  without  com- 
munication with  the  owner  of  or  cargo,  if  such  communication 
is  practicable.*'  But  a  bottomry  bond  will  not  be  presumed  to  have 
been  executed  by  the  master  without  proper  authority  where  it  does 
not  (q>pear  whetiier  he  had  oommimication  with  the  owners  or  not, 
or  whether  such  communication  was  feasible  or  not,  but  it  does  appear 
that  the  hypothecation  was  necessary  and  for  the  best  interests  of 
the  owners. '0  The  fact  that  the  master  ordered  the  supplies  and 
repairs  before  the  bottomry  bond  was  given  can  have  no  legal  effect 
to  defeat  that  security,  if  they  were  so  ordered  by  the  master,  upon 
the  faith  and  with  the  intention  that  a  bottomry  bond  should  ulti- 
mately be  given  to  secure  the  payment  of  them.  In  truth,  in  cases 
of  this  sort,  the  bottomry  bond  is  in  practice  ordinarily  given  after 
the  whole  supplies  and  repairs  have  been  furnished,  for  the  plain 
reason  that  the  advances  required  can  rarely  be  ascertained  with 
exactness  until  that  period.*  Bottomry  bonds  may  be  executed  by 
the  owner  of  a  ship  at  a  home  port,  and  their  validity  does  not  depend 
upon  the  application  of  the  money,  when  obtfiined  by  the  owner 
at  maritime  risk,  to  ^e  purposes  of  the  ship,  or  of  the  voyage.' 

308.  Character  of  Necessity  Supporting  Hypothecation. — Nothing 
but  necessity  existing  when  the  loan  is  made  can  be  a  proper  founda- 
tion for  a  hypothecation  by  the  master  on  bottomry  or  respondentia,' 
and  that  necessity  must  be  twofold  in  its  character.^  Fint  of  all, 
it  must  be  a  necesfflty  of  obtaining  repairs,  supplies,  <x  advances  in 
order  to  prosecute  the  voyage,  or  eflFect  the  safety  and  security  of 
the  ship.^  Thus,  the  master  cannot  hypothecate  merely  for  a  pre- 
existing debt,*  nor  for  a  general  balance  found  due  on  a  former 
account  of  the  consignee  of  the  ship.'  A  necessary  advance  in  good 
faith  -  to  enable  the  master  to  'release  a  ship  from  actual  arrest  on 
account  of  an  existing  debt  may  support  a  bottomry,  but  a  mere 

19.  The  Julia  Blake,  107  TJ.  S.  418,  S.  418,  2  S.  Ct.  692,  27  U.  S.  (L.  ed.) 
2  S.  Ct.  692,  27  V.  8.  (L.  ed.)  595;  595;  Clark  v.  Laidlaw,  4  Bob.  (La.) 
O'Brien  v.  MUJer,  168  U.  S.  287,  18  345,  39  Am.  Dec.  628. 

S.  Ct.  140,  42  U.  S.  (L.  ed.)  469.  4.  Delaware  Mut.  Safety  Ins.  Co. 

20.  O'Brien  v.  MUIer,  168  U.  S.  287,  v.  Gossler,  96  U.  S.  645,  24  U.  8.  (L. 
18  S.  Ct.  140,  42  U.  S.  (L.  ed.)  469.  ed.)  863. 

1.  The  Virgin  v.  Vyfliius,  8  Pet  5.  The  Aurora,  1  Wheat.  96,  4  U. 
538,  8  U.  S.  (L.  ed.)  1036.  S.  (L.  ed.)  45;  The  Grapeshot,  9  Wall. 

2.  Greeley  v.  Waterhouse,  19  Me.  129,  19  U.  S.  (L.  ed.)  651;  Delaware 
9,  36  Am.  Deo.  730  and  note.  Mut.  Safety  Ins.  Co.  v.  Gossler,  96 

3.  The  Aurora,  1  Wheat.  96,  4  U.  U.  S.  645,  24  U.  S.  (L.  ed.)  863. 

S.  (L,  ed.)  45;  The  Virgin  v.  Vyfhius,     6.  The  Aurora,  1  Wheat.  96,  4  U. 
8  Pet.  538,  8  V.  S.  (L.  ed.)  1036;  The  S.  (L.  ed.)  45;  Clark  v.  Laidlaw,  4 
Grapeshot,  9  Wall.  129,  19  U.  S.  (L.  Rob.  (La.)  345,  39  Am.  Dec.  526. 
ed.)  651;  Delaware  Mut.  Safety  Ina.     7.  The  Grapeshot,  9  WalL  129,  19 
Co.  V.  Gossler,  96  U.  S.  645,  24  U.  S.  U.  8.  (L.  ad.)  66L 
(L.  ed.)  863;  The  .^ulia  Blake,  107  U. 
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threat  to  arrest  her  is  not  a  suffideat  necessity,  nor  will  tiie  bond  be 
good  in  favor  of  the  arresting  cieditor,  nor  to  support  a  debt  founded 
in  fraud  or  injustice.*  In  the  second  place,  there  must  be  a  necessity 
of  resorting  to  a  bottomry  bond,  from  inabiUty  to  procure  the  required 
funds  in  any  other  way.*  If,  therefore,  the  master  has  sufficient 
funds  of  the  owner  within  his  control,  or  can  procure  them  upon 
the  general  credit  of  the  owner^  he  is  not  at  liberty  to  subject  the 
ship  to  the  expensive  and  disadvantageous  lien  of  a  hypothecatory 
instrument.  So  a  bottomry  bond  has  been  held  invalid  where  it 
appeared  that  the  obligee  had  in  hand  at  the  time  of  its  execution 
funds  of  the  owners,  such  as  moneys  due  them  for  freight,  more  than 
sufficient  to  pay  for  the  supplies  and  repairs  needed.^"  A  bottomry 
bond  given  to  pay  off  a  former  bond  must  stand  or  fall  with  the 
first  hypothecation,  and  the  subsequent  lenders  can  only  claim  xxpon 
the  same  ground  with  the  preceding,  of  whom  they  are  virtually 
the  assignees.*'  These  rules  are  applied  with  even  more  strictness 
in  the  case  of  respondentia,  because  the  master  is  only  l^e  involuntary 
agent  of  the  cargo  owners.**  It  is  accordingly  held  that  he  oannpt 
hypothecate  the  cargo,  except  in  case  of  urgent  necessity;  and  what 
he  does  must  be  directly  or  indirectly  for  the  ben^t  of  ^e  cargo, 
considering  the  situation  in  which  it  has  been  placed  by  the  accidents 
of  the  voyage.*'  It  is  not,  however,  essential  to  a  respondentia  loan 
that  it  be  made  before  the  departure  of  the  ship,  or  that  the  money 
loaned  be  employed  in  the  outfit  of  the  ship,  or  invested  in  the 
goods  on  which  the  risk  is  run.** 

309.  Presumptions  and  Proof  as  to  Necessity. — A  creditor  who 
claims  a  hypothecation  by  bottomry  should  prove  the  actual  existence 
of  the  necessity  for  the  repairs  and  supplies  which  gave  rise  to  his 
claim.**  If  no  necessity  for  repairs  is  established,  the  bond  will 
not  be  supported  in  the  absence  of  proof  ihat  the  lender,  after  using 
reasonable  diligence  to  ascertain  the  facts,  had  good  reason  to  believe, 
and  did  believe,  that  the  necessity  really  existed.  But  mere  omission  to 
make  inquiry  will  not  invalidate  the  bond  as  to  items  subsequently 
shown  to  have  been  nece^ary.**  So,  if  various  demands  are  mixed  up 

8.  The  Aurora,  1  Wheat.  96,  4  U.  S.  (L.  ed.)  45. 


9.  The  Virgin  v.  Vyfbius,  8  Pet.  13.  The  Julia  Blake,  107  U.  S.  418, 
538,  8  U.  S.  (L.  ed.)  1036;  The  Grape-  2  S.  Ct.  692,  27  U.  S.  (L.  ed.)  595. 
shot,  9  Wall.  129,  19  U.  S.  (L.  ed.)  14.  Conard  v.  Atlantio  Ins.  Co.,  1 
051;  Delaware  Mat.  Safety  Ins.  Co.  v.  Pet.  386,  7  U.  S.  (L.  ea.)  189. 
Gossler,  96  U.  S.  645,  24  U.  8.  (L.  ed.)  15.  The  Aurora,  1  Wheat.  96,  4  U. 
863.  S.  (L.  ed.)  45;  The  Orapeshot,  9  Wall. 

10.  The  Aurora,  1  Wheat.  96,  4  U.  129,  10  U.  S.  (L.  ed.)  651. 
S.  (L.  ed.)  45;  The  Grapeshot,  9  Wall.  16.  The  Grapeshot,  9  Wall.  129,  19 


S.  (L.  ed.)  45. 


12.  See  sapra,  par.  175,  176. 


11.  The  Anrora,  1  Wheat.  96,  4  V. 
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in  hia  bond,  aome  of  which  would  sustain  a  hypotibecation  and  some 
not,  it  is  the  lender's  duty  so  to  exhibit  them  to  tiie  court  that  they  may 
be  separately  reached  and  considered.^'  It  is  always  a  prudent  course 
for  the  master  to  call  a  survey  by  public  authority  or  competent  and 
disinterested  parties  to  establish  the  necessity  for  the  repairs;  and 
although  such  a  survey  is  not  indispensable,  yet  where  the  repairs 
alleged  to  be  made  are  extensive,  and  the  necessity  otherwise  left 
in  doubt,  the  absence  of  such  an  examination  will  go  far  to  warrant 
the  conclusion  that  no  real  necessity  existed.**  The  bond  is  not 
evidence  of  this  necessity,  nor  of  the  absence  of  other  means  of  obtain- 
ing the  money.  This  must  be  shown  aliunde,  and  otherwise  than  by 
the  assertion  of  the  master,  as  he  cannot  acquire  an  authority  from 
his  own  assertion  only.*'  It  is  equally  well  settled  that  a  lender, 
upon  the  hypothecation  of  the  cargo,  is  chargeable  with  notice  of 
the  facts  on  which  the  master  appears  to  rely  as  a  justification  for 
what  he  is  doing,  and  can  recover  only  when  it  is  shown  that  the 
circumstances  were  such  as  to  make  it  apparently  proper  for  the 
master  to  do  what  he  has  done.  To  this  extent,  the  buzdent  of  proof 
is  clearly  on  the  lender. There  i^  however,  no  presumption  that 
the  repairs  or  supplies  could  be  obtained  on  the  owner's  credit  inde- 
pendently of  the  hypothecation.*  Hence,  the  necessity  of  the  sup- 
pUes  and  advances  being  once  made  out,  it  is  incumbent  upon  the 
owners,  who  assert  that  they  could  have  been  obtained  upon  their 
personal  credit,  to  establish  that  fact  by  competent  proofs,  unless 
it  is  apparent  from  the  circumstances  of  the  case.*  In  the  absence 
of  such  proofs  or  circumstances,  an  apparent  necessity  for  credit  by 
bottomry  must  be  regarded  as  established  when  the  necessity  for 
repairs  is  proved.' 

310.  Inclusion  of  Improper  Items;  Partial  Invalidity. — A  bottomry 
bond  may  be  good  in  part  and  bad  in  part,  and  may  be  upheld 
even  when  taken  for  a  sum  in  the  a^cegabe  larger  than  that  which 
properly  constitutes  a  lien  upon  the  vessel  within  this  species  of 
security.*  And  the  creditor  may  have  a  general  mt^itime  lien  for 
items  not  properly  embraced  in  the  bond.'.  Thus,  where  part  of 

17.  The  Aurora,  1  Wheat.  96,  4  U.  8  Pet.  538,  8  U.  S.  (L.  ed.)  1036;  The 
S.  (L.  ed.)  46.  Orapesbot,  9  Wall.  129,  19  U.  S.  (L. 

18.  The  Orapeshot,  9  Wall.  129,  19  ed.)  651. 

V.  8.  (L.  ed.)  651.  3.  The  Orapeshot,  9  Wall.  129,  19 

19.  Clark  v.  Laidlaw,  4  Rob.  (La.)  U.  S.  (L.  ed.)  661. 

345,  39  Am.  Dec.  626.  4.  The  Virgin  v.  Vyfhins,  8  Pet  538 

20.  The  Julia  Bhike,  107  U.  S.  418,  8  U.  8.  (L.  ed.)  1036;  Gazrington  v. 
2  S.  Ct  692,  27  U.  8.  (L.  ©d.)  595.      Pratt,  18  How.  63,  16  V.  8.  (L.  ed.) 

1.  The  Aarora,  1  Wheat.  96,  4  U.  267;  The  Orapeshot,  9  Wall.  129,  19 
S.  (L.  ed.)  45;  The  Orapeshot,  9  Wall.  U.  S.  (L.  ed.)  651. 

129,  19  U.  S.  (L.  ed.)  651.  8.  The  Yugia  v.  Vyfhins,  8  Pet.  638, 

2.  The  Aurora,  1  Wheat.  96,  4  U.  8  U.  S.  (L.  ed.)  1036. 
S.  (L.  ed.)  45;  The  Virgin  v.  Vyfluus, 
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the  repairs  and  supplies  have  been  shown  to  be  necessary,  and  thert^ 
is  no  reason  to  impute  fraud  or  collusion  to  the  lenders,  the  bond,, 
though  void  as  to  the  items  of  which  the  necessity  is  disproved  or 
not  shown,  may  properly  be  held  valid  as  to  those  items  the  neces- 
sity of  which  is  shown.  This  principle  applies,  however,  only  where 
the  items  rejected  were  not  properly  chargeable  on  the  ship,  or  were 
embraced  within  the  bond  from  inadvertence  or  mistake,  and  entirely 
consistent  with  the  good  faith  of  the  parties  in  the  transaction.  They 
stand  upon  widely  different  principles  from  th<^  where  ihe  objec- 
tionable items  are  fictitious,  and  inserted  in  the  bond  wi&  the  intent 
to  defraud  third  persons,  and  in  such  cases  the  entire  instrument  is 
void.* 

311.  Necessity  for  Good  Faith. — Bottomry  contracts  are  the  crea- 
tures of  necessity  and  distress,  and  are  entered  into  in  the  absence 
of  the  owner,  who  has  no  opportunity  to  guard  his  interests;  and  the 
transactions,  therefore,  out  of  which  they  arise  should  be  strictly 
watched,  and  the  observance  of  the  utmost  good  faith  exacted  irom 
all  the  parties  concerned.'  A  bottomry  bond  taken  for  fictitious 
items  inserted  with  intent  to  defraud  third  persons  is  tainted  with 
fraud,  and  cannot  be  enforced  by  a  particeps  criminis  for  the  amount 
actually  advanced.  Nor  can  the  lender  in  such  case  reaort  to  tiie 
g«ieral  or  implied  maritime  lien  for  repairs  and  advances  in  a  for- 
eign port^  If  the  bottomry  lender,  in  fraud  of  the  owners,  and  by 
connivance  with  the  master  for  improper  purposes,  advances  his 
money  on  a  new  voyage,  not  authorized  by  the  owner,  his  bottomry 
bond  may  be  set  aside  as  invalid.  But  ^e  mere  deviation  by  the 
master  from  his  instructions,  without  knowledge,  participation,  or 
fraudulent  intent  of  the  bottomry  lender,  does  not  deprive  the  latter 
of  his  security  for  advances,  bona  fide  made  for  the  relief  of  the 
ship's  necessities.* 


312.  Destruction  of  Res  as  Affecting  Obligation. — Money  loaned 
upon  bottomry  or  respondentia  being  at  maritime  risk,'*  the  destruu- 
'tion  of  the  res  before  arrival  at  tiie  port  of  destination  defeats  the 
lender's  right  to  recover  either  principal  or  interest.  Safe  arrival 
entities  him  to  repayment,  but  he  is  confined  to  the  security  of  the 
res,  and  if  this  is  insufficient,  he  must  lose  the  excess  of  his  debt.^' 

6.  Carrington  v.  Pratt,  18  How.  63,  8.  Camngton  v.  Pratt,  18  How.  63, 

15  tJ.  S.  (L.  ed.)  267;  The  Grapeshot,  15  U.  S.  (L.  ed.)  267. 

9  Wall.  129,  19  U.  S.  (L.  ed.)  651.  9.  The  Virgin  v.  Vyfhios,  8  Pet.  538, 

Aod  pee  infra,  par.  311.  8  U.  S.  (L.  ed.)  1036;  The  Grapeshot, 

7.  Carrington  v.  Pratt,  18  How.  63,  9  Wall.  129,  19  U.  S.  (L.  ed.)  651. 
15  U.  S.  (L.  ed.)  267;  Delaware  Mut.  10.  See  supra,  par.  302  et  seq. 
riafetv  Ins.  Co.  v.  Gossler,  96  U.  S.  11.  The  Virgin  v.  Vyfhius,  8  Pet. 
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645,  24  U.  S.  (U  ed.)  863. 


538,  8  U.  S.  (L.  ed.)  1036;  Carrington 
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Where  the  bond  only  covers  the  ship,  the  lenders  run  no  risk  as 
to  the  cargo,  and  they  must  be  paid  if  the  ship  arrives  in  safety, 
even  thou^  the  whole  cargo  is  lost;  but  where  the  bond  covers  the 
cargo  as  well  as  the  vessel^  the  lender,  unless  the  condition  is  other- 
wise, is  entitled  to  be  paid  even  if  the  ^p  is  lost,  if  enough  of  the 
cargo  arrives  in  safety  to  pay  the  bottomry  loan,  the  rule  being  that 
the  lender  in  a  respondentia  bond  takes  the  risk  only  of  a  total  loss.^' 
Nothing  less  than  an  actual  total  loss,  whereby  the  ship  ceases  to 
exist  in  specie,  will  defeat  a  bottomry  bond.  The  doctrine  of  con- 
structive total  loss  does  not  apply,  and  a  loss  not  strictly  total  cannot 
be  turned  into  a  technical  total  loss  by  abandonment,  so  as  to  excuse 
the  borrower  from  payment,  even  when  the  expense  of  repairing  tiie 
ship  exceeds  her  value.**  The  defeasance  clause  will  be  reasonably 
construed  so  as  to  give  effect  to  the  real  intention  of  the  parties. 
Hence,  the  loss  of  a  ship  and  cargo  on  whidi  a  bottomry  bond  has 
been  given,  including  a  portion  of  the  cai^o  whidi  had  been  trans- 
shipped to  another  vessel,  does  not  make  the  bond  void  so  as  to  relieve 
the  cargo  transshipped,  although  the  defeasance  release  provides  that 
the  bond  shall  be  void  in  case  of  the  "loss  of  the  said  vessel."  ^* 

313.  Personal  Liability  of  Vessel  Owner. — In  some  countries,  bot- 
tomry and  respondentia  bonds  bind  the  owner  personally,'*  but  in 
the  United  States  and  England  the  establi^ed  doctrine  is  that  the 
owners  are  personaJly  responsible  for  the  loan  only  to"  the  extent 
of  the  fund  pledge  which  has  come  into  their  hands.'*  If  a  vessel 
libeled  for  bottomry  is  restored  to  her  owners  upon  stipulation,  they 
are  personally  liable  for  her  appraised  value,  with  interest  thereon 
from  the  time  of  the  delivery,  and  without  deduction  of  liens  for 
seamen's  wages  or  other  claims  for  which  the  owners  are  personally 
liable.  And  if  the  bottomry  holder  is  compelled  to  discharge  that 
lien,  he  has  a  resulting  right  to  compensation  over  against  the  owners, 
in  the  same  manner  as  be  woald  have  if  they  had  previously  mort- 

V.  Pratt,  18  How.  63, 15  U.  S.  (L.  ed.)  t.  Qoasler,  96  U.  S.  645,  24  U.  S.  (L. 
267;  The  Grapeehot,  9  Wall.  129,  19  ed.)  863. 

U.  S.  (L.  ed.)  651;  Delaware  Mut.  14.  O'Brien  v.  Miller,  168  tJ.  S.  28T, 
Safety  Ins.  Co.  v.  Gossler,  96  U.  S.  18  S.  Ct.  140,  42  U.  S.  (L.  ed.)  469. 
645,  24  U.  S.  (L.  ed.)  863;  The  Julia  15.  The  Virgin  v.  VyfhiuB,  8  Pet. 
Blake,  107  U.  S.  418,  2  8.  Ct.  692,  27  538,  8  U.  S.  (L.  ed.)  1036. 
U.  S.  (L.  ed.)  595;  Braynard  v.  Hop-  16.  The  Virgin  v.  Vyfhius,  8  Pet. 
pock,  32  N.  T.  571,  88  Am.  Dec.  349  ;  538,  8  U.  S.  (L.  ed.)  1036;  Carrington 
Jennings  v.  Pennsylvania  Ins.  Co.,  4  v.  Pratt,  18  How.  63, 15  U.  S.  (L.  ed.) 
Bin.  (Pa.)  244,  5  Am.  Rep.  404.  267;  Delaware  Mut.  Safety  Ins.  Co. 

12.  Delaware  Mut.  Safety  Ins.  Co.  v.  Gossler,  96  U.  S.  645,  24  U.  S.  (L. 
V.  Gossler,  96  U.  S.  645,  24  U.  S.  (L.  ed.)  863;  Braynard  v.  Hoppock,  32  N. 
ed.)  863;  O'Brien  t.  Miller,  168  U.  S.  Y.  571,  88  Am.  Dec.  349;  Jennings  v. 
.287,  18  S.  Ct  140,  42  U.  S.  (L.  ed.)  Pennsylvania  Ins.  Co.,  4  Bin.  (Pa.) 
469.  244,  S  Am.  Rep.  404.  And  see  supra, 

13.  Delaware  Mut  Safety  Ins.  Co.  par.  ^2. 
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gaged  the  ship.^^  Cargo  owners  who  are  compelled  to  pay  an  entire 
subsisting  bottomry  bond  upon  ship  and  cargo  can  recover  by  an 
action  in  personam  against  the  shipowner  the  due  average  proportion 
of  the  expenses  at  the  port  oi  refuge  incurred  for  the  benefit  of  the 
ship  and  freight.  The  owner  is  not  discharged  by  Ihe  hmited  liabil- 
ity acts  if  he  collects  and  retains  the  damc^es  awarded  for  the  destruo* 
tion  of  his  vessel.** 

314.  Nature  of  Bondholder's  Interest  and  Lien. — bottomry  bond 
made  by  the  master  vests  no  absolute  indefeasible  interest  in  the  ship 
on  which  it  is  founded,^*  and  the  interest  of  the  bottomry  bond- 
holder cannot  be  asserted  as  a  claim  to  the  vessel  in  a  court  of  prize.'** 
An  insurance  upon  a  vessel  will  not  cover  a  bottomry  or  respon- 
dentia interest  of  the  lender  unless  expressly  mentioned  in  the  pol- 
icy.* It  creates,  however,  a  maritime  lien  upon  the  vessel  and  freight, 
or  upon  vessel,  freight,  and  cargo  which  may  be  enforced  with  all 
the  expedition  and  efficiency  of  admiralty  process  in  rem  in  case  the 
vessel  arrives  at  the  port  of  destination  in  safety.'  In  the  case  of 
a  bottomry  bond  executed  by  an  owner  in  his  own  place  of  residence, 
the  same  reason  does  not  exist  for  giving  an  implied  admiralty  claim 
upon  the  bottom,  for  it  is  in  his  power  to  execute  an  express  transfer 
or  mortgage.'  A  bottomry  lien  is  prefored  to  all  other  claims  upon 
the  property,  except  those  arising  from  seamen's  wages,  the  claims 
of  salvors  for  subsequent  service  in  saving  the  adventure,  and  the 
holder  of  a  subsequent  bottomry  bond.*  Where  several  securities 
of  the  kind  are  given  upon  the  same  ship  and  cargo,  the  rule  is,  all 
other  things  being  equal,  that  they  take  effect  in  the  inverse  order 
of  their  dates;  because  it  is  supposed  that  the  last  loan  furnished 
the  means  of  preserving  the  ship,  and  that  without  it  the  prior  lenders 
would  have  entirely  lost  their  security.*  Generally,  a  vessel  is  not 
discharged  from  a  bottomry  lien  unless  the  bond  is  actually  paid, 
or  unless  the  holder  expressly  agrees  to  look  to  other  funds  or  cred- 

17.  The  Virgin  v.  VyfhiuH,  8  Pet.  Cranch  328,  2  U.  S.  (L.  ed.)  636; 
538,-  8  U.  S.  (L.  ed.)  1036.  Belle  of  the  Sea,  20  Wall.  421,  22  U. 

18.  O'Brien  v.  Miller,  168  U.  S.  287,  S.  (L.  ed.)  362;  Delaware  Mat.  Safety 
18  S.  Ct.  140,  42  U.  S.  (L.  ed.)  469.  Ins.  Co.  v.  Gossler,  96  U.  S.  645,  24 

19.  Blaine  v.  The  Charles  Carter,  4  IT.  S.  (L.  ed.)  863. 

Cranch  328,  2  U.  S.  (L.  ed.)  636;  3.  Blaine  v.  The  Charles  Carter,  4 

Delaware  Mnt.  Safety  Ins.  Co.  v.  Oosft-  Cranch  328,  2  U.  S.  (L.  ed.)  636. 

ler,  96  IT.  S.  646,  24  U.  S.  (L.  ed.)  4.  Blaine  v.  The  Charles  Carter,  4 

863.  Cranch  328,  2  U.  S.  (L.  ed.)  636; 

80.  The  Maz7,  9  Craneh  136, 3  U.  S.  Delaware  Mut.  Safety  Ins.  Co.  v.  Goss- 

(L.  ed.)  678.  ler,  96  U.  S.  645,  24  U.  S.  (L.  ed.) 

1.  Robertson  v.  United  Lu.  Co.,  2  863. 


166;  Jennings       Pennsylvania  Ins.  Gossler,  96  U.  S.  64tS,  24  U.  8.  (L.  ed.) 
Co.,  4  Bin.  (Pa.)  244, 6  Anu  Dee.  404.  863. 
2.  Blaine  v.  The  Charles  Carter,  4 
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its.  So  bottomry  creditors,  and  their  assignees,  who  also  hold  other 
claims  against  the  vessel,  have  a  clear  right  to  apply  whatever  funds 
of  the  ship  come  to  their  hands,  fk^t,  to  the  satisfaction  of  their 
unsecured  claims,  and,  second,  to  the  bond,  and  to  look  to  the  ship 
for  any  unpaid  balance  of  the  bottomry.'  If,  however,  the  obligee 
of  a  bottomry  bond  suffers  the  ship  to  make  several  voyages,  without 
asserting  his  lien,  and  executions  are  levied  upon  the  ship  by  other 
creditors,  the  obligee  loses  his  lien  on  the  ship.' 

X.  Collisions 

Qeneral  Princvples  of  Liability 

315.  In  General. — The  owners  of  a  vessel  are  liable  for  all  damage 
occasioned  by  her  coming  into  collision  with  other  vessels  or  struc- 
tures by  reason  of  the  negligence  or  fault  of  her  owners  or  of  those 
lawfully  in  diarge  of  her,^  at  least  to  the  extent  of  their  interest  in 
the  ship  and  her  freight  then  pending The  offending  ship  is  also 
regarded  as  a  wrongdoer,  and  is  subjected  to  a  maritime  lien  in 
favor  of  the  injured  vessel  which  can  be  enforced  by  an  action  in 
rem.'*>  The  mere  fact  of  collision  is,  however,  not  in  itself  sufficient 
to  raise  this  liability,,  for  if  there  was  no  fault  on  either  side,  there 
can  be  no  recovery,  and  l^e  loss  lies  where  it  has  fallen. Even 

6.  BeUe  of  the  Sea,  20  Wall.  421,  22  Wanato,  95  U.  S.  600,  24  U.  S.  (L. 
U.  S.  (L.  ed.)  362.  ed.)  461;  The  Vii^inia  Ehrman,  97 

7.  Blaine  v.  The  Charles  Carter,  4  U.  8.  309,  24  TJ.  S.  (L.  ed.)  890;  The 
Craneh  328,  2  U.  S.  (L.  ed.)  636.  City  of  Hartford,  97  C.  S.  323,  24  U. 

8.  Sturges  t.  Boyer,  24  How.  110,  S.  (L.  ed.)  930.  And  «ee  infra,  par. 
16  XJ.  S.  (L.  ed.)  591j  The  Maria  Mar-  507  et  seq. 

tin,  12  Wall.  31,  20  U.  S.  (L.  ed.)  251;  10.  Chamberlain  v.  Ward,  21  How. 

The  Merrimac,  14.Wall.  199,  20  U.  S.  548,  16  U.  S.  (L.  ed.)  211;  Sturgis 

(L.ed.)  873;  The  Continental,  14  Wall.  v.  Boyer,  24  How.  110,  16  U.  S.  (L. 

345,  20  U.  S.  (L.  ed.)  801;  The  Clar-  ed.)  591;  The  Belfast,  7  Wall.  624,  1!) 

ita,  23  Wall.  1,  23  U.  S.  (L.  ed.)  146;  U.  S.  (L.  ed.)  266;  The  China,  7  Wall. 

The  Teutonia,  23  Wall.  77,  23  U.  S.  53,  19  U.  S.  (L.  ed.)  67;  The  John  G. 

(L.  ed.)  44;  The  Galatea,  92  U.  S.  Stevens,  170  U.  S.  113,  18  S.  Ct.  544, 

439,  23  U.  S.  (L.  ed.)  727;  The  Vir-  42  U.  S.  (L.  ed.)  969.  And  see  supra, 

ginia  Ehrman,  97  TJ.  S.  309,  24  U.  par,  272. 

S.  (L.  ed.)  890;  The  City  of  Hartford,  11.  Brig  James  Gray  v.  Ship  John 
97  U.  S.  323,  24  U.  S.  (L.  ed.)  930;  Praser,  21  How.  184, 16  U.  S.  (L.  ed.) 
The  Clara,  102  U.  S.  200,  26  U.  S.  (L.  106;  Sturgis  v.  Boyer,  24  How.  110, 
ed.)  145;  Richelieu,  etc.,  Nav.  Co.  v.  16  U.  S.  (L.  ed.)  591;  Union  Steam- 
Boston  Marine  Ins.  Co.,  136  U.  S.  408,  ship  Co.  v.  New  York,  etc.,  Steamship 
10  S.  Ct.  934,  34  U.  S.  (L.  ed.)  398;  Co.,  24  How.  307,  16  U.  S.  (L.  ed.) 
Knowlton  v.  Sanf ord,  32  Me.  148,  52  699 ;  The  Morning  Light,  2  Wall.  560, 
Am.  Dec.  649.  17  U.  S.  (L.  ed.)  862;  The  Clara,  102 
Note:  45  Am.  Dec.  51,  53  et  aeq.  U.  S.  200,  26  U.  S.  (L.  ed.)  145;  Union 

9.  The  Baltimore,  8  Wall.  377,  19  Steamship  Co.  v.  Nottingham,  17  Grat, 
U.  S.  (L.  ed.)  463;  The  Cayuga,  14  (Va.)  115,  91  Am.  Dec.  378.  And  see 
Wall.  270,  20  U.  S.  (L.  ed.)  828;  The  infra,  par.  319. 
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thou^  one  of  the  vessels  was  at  fault,  it  must  further  appear  that 
her  delinquency  directly  contributed  to  the  collision,^'  and  that  the 
other  omitted  no  precaution  to  avoid  it^'  These  are  the  principles 
at  the  basis  of  every  collision  case,  however  complicated,  the  inquiry 
being  always  as  to  the  location  of  fault  or  negligence  producing  the 
disaster." 

316.  Standards  of  Care  and  N^Ugence. — The  standard  of  conduct 
to  be  observed  by  vessels  navigating  the  highways  of  maritime  com- 
merce is  prescribed,  for  the  most  part,  by  the  rules  of  navigation  as 
developed  by  the  maritime  law  and  the  usages  of  seafaring  men.^^ 
For  the  rest,  persons  in  charge  of  ships  must  at  all  times  exercise 
due  vigilance  and  maritime  skill  to  avoid  oollision  with  others.^* 
The  law,  however,  does  not  require  the  highest  degree  of  caution  and 
skill  that  can  be  used,  but  is  satisfied  with  such  care  as  is  reasonable 
under  the  circumstances  and  has  been  found  by  long  experience  to 
be  adequate  to  the  safety  of  life  and  property.'^  The  conduct  of 
those  in  charge  of  the  vessels  that  come  into  collision  is  to  be  judged 
in  the  light  of  the  danger,  emergency,  and  conditions  that  existed  at 
the  time  and  place  of  the  accident**  The  owners  of  vessels  navi- 
gating the  lakes  are  under  the  same  obligations  to  provide  for  the 
safety  and  security  of  life  and  property  as  attaches  to  those  who  ore 
engaged  in  navigating  the  sea.**  The  emergency  of  fire  does  not 
exempt  a  municipal  iireboat  from  the  exercise  of  such  due  core  as 
the  occasion  requires  in  getting  into  position  to  openite,  and  ihe  city 
is  liable  for  a  negligent  collision  as  the  boat  is  hastening  to  the  fire.^** 

317.  Agency  as  Basis  of  Liability. — As  in  the  case  of  other  mari- 
time torts,  a  diipowner  is  held  to  answer  for  the  damage  done  by 
his  vessel  in  a  collision  upon  the  ground  that  he  appoints  the  master 
md  employs  the  crew,  and  is  therefore  responsible  for  their  conduct 
in  her  mani^ment,*  notwi^tanding  the  presence  of  the  charterer 

12.  The  Peimsylvania,  19  Wall.  125,  Note:  45,Am.  Dae.  52. 
22  U.  S.  (L.  ed.)  148;  The  City  of  18.  The  Adriatic,  107  U.  S.  612,  2 
Washington,  92  U.  S.  31,  23  U.  S.  (L.  S.  Ct.  355,  27  U.  S.  (L.  ed.)  497;  Car- 
ed.) 600.  And  see  infra,  par.  336.  seallen  t.  Coeor  D'Alene,  etc.,  Transp. 

18.  Note:  10  U.  S.  (L.  ed.)  117.  Co.,  15  Idaho  444^  98  Pae.  622,  16 

And  see  infra,  par.  318.  Ann.  Cas.  544. 

14.  Jones  v.  Pitcher,  3  Stew.  &  P.  Note:  45  Am.  Dec.  52. 

(Ala.)  135,  24  Am.  Dec.  716;  Otis  v.  And  see  infra,  par.  321. 

Thorn,  23  Ala.  469,  58  Am.  Dee.  303.  19.  The  Colorado,  01  U.  S.  692,  23 

Note:  45  Am.  Dec.  51  et  seq.  U.  S.  (L.  ed.)  379. 

18.  See  infra,  par.  330  et  seq.  20.  Workman  v.  New  York,  179  U. 

16.  Baker  v.  Lewis,  33  Pa.  St.  301,  S.  652,  21  8.  Ct.  212,  45  U.  S.  (L. 
75  Am.  Dec.  598  and  note.  ed.)  314.   And  see  supra,  par.  274. 

Note:  121  A.  S.  R.  40.  1.  The  Maria  Martin,  12  Wall.  31, 

And  see  infra,  par.  318.  20  IT.  8.   (L.  ed.)   251;  The  Clara 

17.  The  Grace  Girdler,  7  Wall.  196,  ClariU  v.  Cox,  23  Wall.  1,  23  U.  S. 
19  U.  8.  (L.  ed.)  113;  The  Java,  14  (L.  ed.)  146;  The  Galatea,  92  U.  S. 
Wall.  180,  20  U.  S.  (L.  ed.)  834.  439,  23  U.  S.  (L.  ed.)  727;  CarroU  t. 
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on  board.'  The  liability  extends,  in  the- view  of  some  of  the  authori- 
ties, to  collisions  caused  by  the  wilful  or  malicious  acts  of  thoee  in 
charge  of  the  vessel,'  though  there  are  deci^ons  to  the  contrary  on 
this  point.*  Unless,  however,  the  owner  and  the  person  or  persons 
in  charge  of  the  vessel  in  some  way  sustain  towards  each  other  the 
relation  of  principal  and  agent,  the  injured  party  cannot  have  his 
remedy  against  the  colliding  vessel  or  her  owner.*  The  master  and 
crew  are  not  the  agents  or  servants  of  the  owner  of  ihe  cargo,  and 
for  that  reason  the  cargo  is  not  liable  for  the  consequences  of  a  colli- 
raon.' 

318.  Duty  to  Avoid  Collision. — ^In  whatever  Edtuation  vessels  are 
placed,  and  from  whatever  cause  danger  arises,  the  paramount  duty 
rests  upon  those  on  board  to  adopt  every  necessary  and  practicable 
precaution  to  prevent  a  collision.  The  law  will  not  tolerate  any  at- 
tempt of  either  to  apportion  the  required  precaution  to  avoid  the 
impending  danger  in  a  case  where  either  or  both  mig^t  secure  per- 
fect safety  to  both  ships.  ^  The  negligence  or  gross  fault  of  one  of  the 
vessels  creating  the  danger  does  not  absolve  the  other  from  the  use 
of  such  precautions  as  good  judgment  and  accomplished  seamanship 
require  in  the  emergency  wd  if  she  is  guilty  of  any  omission  of  duty 
in  this  regard,  she  may  be  held  liable  for  the  resulting  collision  not- 
withstanding the  initial  fault  of  the  other  vessel.  In  such  case,  the 
collision  is  attributed  to  the  fault  of  the  vessel  which  had  the  last  dear 
chance  to  avoid  it,  as  being  the  proximate  efficient  cause.* 


Staten  Island  B.  Co.,  58  N.  Y.  126,  548, 16  U.  S.  (L.  ed.)  211;  The  Sunnv- 

17  Am.  Rep.  221.  And  see  silpra,  par.  ude,  91  U.  S.  208,  23  U.  S.  (L.  eA.) 

275.  302:  The  AmericB,  02  U.  S.  432,  23 
2.  Cuddy  v.  Kom,  46  Mich.  596,  10  U.  S.  (L.  ed.)  724. 

N.  W.  32,  41  Am.  Rep.  178.  Note:  121  A.  8.  R.  40. 

5.  Duggins  V.  Watson,  15  Ark.  118,  And  see  infra,  par.  338. 

60  Am.  Dee.  560.  8.  United  States  v.  Hughes,  13  How. 

4.  Cox  V.  Eeahey,  36  A^  340,  76  1, 14  U.  S.  (L.  ed.)  25;  Peck  v.  Sand- 
Am.  Dec.  325;  Vanderbitt  v.  Richmond  eraon,  17  How.  178,  15  U.  S.  (L.  ed.) 
Turnpike  Co.,  2  N.  Y.  479,  61  Am.  205;  Chamberlain  v.  Ward,  21  How. 
Dec.  315.    And  see  supra,  par.  173,  548,  16  U.  S.  (L.  ed.)  211;  The  Sap- 

276.  phire,  U  WaU.  164,  20  U,  S.  (L.  ed.) 

6.  Stnrgis  v.  Boyer,  24  How.  110,  127;  The  Maria  Martin,  12  WaU.  31, 
16  TJ.  8.  (L.  ed.)  591;  The  Clara  Clar-  20  TJ.  8.  <L.  ed.)  251;  The  Continental, 
ito  v.  Cox,  23  WaU.  1,  23  U.  8.  (L.  14  WaU.  346,  21  U.  S.  (L.  ed.)  801; 
ed.)  146.  See  in&a,  par.  573,  587  et  The  Snnnyside,  91  U.  8.  208,  23  U.  S. 
seq.  (L.  ed.)  302;  The  America,  92  U.  S. 

6.  The  Atlas,  93  U.  8.  3U,  23  U.  8.  432,  23  U.  8.  (L.  ed.)  724;  The  Steph- 
(L.  ed.)  865.   And  see  infra,  par.  323.  en  Morgan,  94  U.  8.  599,  24  U.  S.  (L. 

7.  St.  John  T.  Paine,  10  How.  557,  ed.)  266;  The  Connecticut,  103  U.  S. 
13  U.  S.  (L.  ed.)  537;  Peek  v.  Sander-  710,  26  U.  S.  (L.  ed.)  467;  Belden  v. 
son,  17  How.  178,  15  U.  S.  (L.  ed.)  Chase,  150  U.  8.  674,  14  8.  Ct.  264, 
205;  Crockett  v.  Steamboat  Isaac  New-  37  U.  S.  (L.  ed.)  1218;  The  Oregon, 
ton,  18  How.  581,  15  U.  S.  (L.  ed.)  158  U.  S.  186,  15  8.  Ct.  804,  39  U.  S. 
492;  Chamberlain  v.  Ward,  21  How.  (L.  ed.)  943;  The  Umbria,  166  U.  8. 
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319.  Liability  for  Collision  Due  to  Inevitable  Accident  Generally.— 
Inasmuch  as  liabili^  in  collision  cases  rests  upon  the  fault  or  negli- 
gence of  one  or  both  of  the  colliding  vesBels,  no  recovery  can  be  had 
for  damage  suffered  by  a  vessel  in  a  collision  which  is  caused  exclu- 
sively by  vis  major  or  inevitable  accident,  without  fault  or  negligence 
on  the  part  of  either  vessel.  In  such  cases,  the  loss  rests  where  it  falls, 
on  the  principle  that  no  one  is  res^nsible  for  such  a  disaster  when 
produced  by  causes  over  which  human  skill  and  prudence  could  exer- 
cise no  control.'  Freedom  from  fault  ia  a  good  defense  in  a  cause 
of  collision,  even  when  the  suit  is  promoted  to  recover  compensation 
for  injuries  received  by  an  unoffending  party.**  The  same  rule  is 
applied  in  cases  of  "inscrutable  fault;  "  that  ia,  where  it  is  impossible 
to  ascertain  with  reasonable  certainty  by  whose  fault  the  collision 
occurred.**  This  is  the  rule  of  the  civil  and  the  common  law,  and 
of  the  maritime  law  of  England,  America,  and  several  countries  on 
the  continent  of  Europe,'*  though  some  of  the  maritime  states  of 
Europe  in  such  cases  apportion  the  loss  between  the  two  vessels.** 

320.  What  Constitutes  Inevitable  Accident.— A  collision  may  be 
said  to  be  caused  by  inevitable  accident  when  it  occurs  though  both 
parties  have  endeavored,  by  every  means  in  their  power,  with  due 

404,  16  S.  Ct.  610,  41  U.  S.  (L.  ed.)  Union  Steamship  Co.  v.  New  York, 

1053  J  The  Albert  Dumois,  177  U.  S.  etc.,  Steamship  Co.,  24  How.  307,  16 

240,  20  S.  Ct.  595,  44  U.  S.  (L.  ed.)  U.  S.  (L.  ed.)  699 ;  The  Morning  Light. 

751;  The  Steamboat  Farmer  v.  Mc-  2  Wall.  550,  17  U.  S.  (L.  ed.)  862 > 

Craw,  26  Ala.  189,  62  Am.  Dec  718,  The  Grace  Girdler,  7  Wall.  196,  19 

overruled  on  another  point  by  Harris  U.  S.  (L,  ed.)  113;  The  Farragu^  10 

V.  Plant,  31  Ala.  639;  Duggins  v.  Wall.  334,  19  tJ.  S.  (L.  ed.)  946;  The 

Watflon,  15  Ark.  U8,  60  Am.  Dec.  Java,  14  Wall.  189,  20  U.  S.  (L.  ed.) 

560;  Carlisle  v.  Holton,  3  La.  Ann.  834;  The  Mabey,  14  Wall.  204,  20  U. 

48,  48  Am.  Dec.  440;   Adams  v.  S.  (L.  ed.)  881;  The  Continental,  14 

Wiggins  Ferry  Co.,  27  Mo.  95,  72  Am.  Wall.  345,  21  tJ.  S.  (L.  ed.)  801;  The 

Dec  247;  Hoffman  v.  Union  Ferry  Co.,  Sunnyside,  91  U.  S.  208,  23  U.  S.  (L. 

47  N.  Y.  176,  7  Am.  Rep.  435;  Smith  ed.)  302;  Ralli  v.  Troop,  157  U.  S.  386, 

V.  Norfolk,  etc,  R.  Co.,  145  N.  C.  98,  15  S.  Ct.  657,  39  U.  8.  (L.  ed.)  742; 

58  S.  E.  799,  122  A.  S.  R.  423;  Steam-  Duggins  v.  Watson,  15  Ark.  118,  68 

ship  Rosalind  v.  Steamship  Senlac  Am.  Dee.  660;  Enowlton  v.  Sanford, 

Co.,  41  Can.  Sup.  Ct.  54, 13  Ann.  Cas.  32  Me.  148,  52  Am.  Dec.  649. 

445.  Note:  45  Am.  Deo.  51  et  seq. 

Notes:  75  Am.  Dec.  602  ;  30  Am.  10.  The  City  of  Hartford,  97  U.  S. 

Rep.  192,  195;  121  A.  S.  R.  40,  41;  9  323,  24  U.  S.  (L.  ed.)  930. 

L.R.A.(N.S.)  375.  11.  Note:  45  Am.  Dee.  51,  52. 

And  see  intra,  par.  337.  18.  Peters  t.  Warren  Ins.  Co.,  14 

9.  Peters  v.  Warren  Ins.  Co.,  14  Pet.  Pet.  99,  10  U.  S.  (L.  ed.)  371;  RalH 

99,  10  U.  S.  (L.  ed.)  371;  Stainback  v.  Troop,  157  U.  S.  386, 15  S.  Ct.  657, 

V.  Rae,  14  How.  532,  14  U.  S.  (L.  ed.)  39  U.  S.  (L.  ed.)  742. 

530 ;  Culbertson  v.  Steamer  Southern  Note :  ^  Am.  Dec.  51. 

Belle,  18  How.  584,  15  U.  S.  (L.  ed.)  13.  Stainback  v.  Rae,  14  How.  532, 

493;  The  John  Fraser,  21  How.  184,  14  U.  S.  (L.  ed.)  530;  Ralli  v.  Troop, 

16  U.  S.  (L.  ed.)  106;  Sturgis  v.  Boy-  157  U.  S.  386,  16  S.  Ct.  657,  39  U.  S. 

er,  24  How.  110, 16  U.  S.  (L.  ed.)  591;  (L.  ed.)  742. 
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care  and  caution^  and  a  proper  display  of  nautical  skill,  to  prevent  it, 
and  vrhem  the  proofs  show  lhat  it  occurred  in  spite  of  everything 
that  nautical  skill,  care,  and  precaution  could  do  to  keep  the  vessels 
from  coming  together.'*  It  can  never  be  set  up  in  a  case  where  there 
was  fault  or  negligence  or  lack  of  timely  precaution  on  either  side, 
though  the  collision  was  inevitable  at  the  moment  it  occurred.  In 
ability  to  avoid  a  collision  usually  exists  at  the  time  it  takes  place, 
but  it  is  generally  easy  to  trace  the  cause  to  an  antecedent  omission 
of  duty  on  the  part  of  one  or  both  of  ihe  vessels.**  A  collision  result- 
ing from  the  darkness  of  the  night  or  weather  and  without  the  fault 
of  either  party  is  an  inevitaUe  acddent,*'  but  not  if  the  accident 
results  from  the  omission  of  any  precaution  that  should  have  been 
taken  in  view  of  tiie  fog  or  darkness.*'  It  is  also  deemed  an  inevi- 
table accident  if  a  ship  properly  secured  or  navigated  is  driven  against 
another  by  the  violence  of  a  storm.**  The  collision  need  not  neces- 
sarily be  caused  by  external  force  as  of  wind  or  waves  to  come  witiiin 
the  exception,  but  may  result,  for  example,  from  the  sudden  and 


14.  Union  Steamship  Co.  v.  New  Teutonia,  23  Wall.  77,  23  U.  S.  (L. 
York,  etc.,  Steamship  Co.,  24  How.  ed.)  44;  The  Sunnyside,  91  U.  S.  208, 
307,  16  U.  S.  (L.  ed.)  699;  The  Mom-  23  U.  S.  (L.  ed.)  302;  The  Colorado, 
iug  Light,  2  WaU.  550,  17  U.  S.  (L.  91  U.  S.  692,  23  U.  S.  (L.  ed.)  379; 
ed.)  862;  The  Grace  Girdler,  7  Wall.  The  America,  92  U.  S.  432,  23  U.  S. 
196,  19  U.  S.  (L.  ed.)  113;  The  Java,  (L.  ed.)  724;  The  Connecticut,  103  U- 
14  Wall.  189,  20  U.  S.  {L.  ed.)  834;  S.  710,  26  U.  S.  (L.  ed.)  467;  The 
The  Mabey,  14  Wall.  204,  20  U.  S.  (L.  Breakwater,  155  U.  S.  262,  39  U.  S. 
ed.)  881;  The  Teutonia,  23  Wall.  77,  (L.  ed.)  139;  Austin  v.  New  Jersey 
23  U.  S.  (L,  ed.)  44.  Steamboat  Co.,  43  N.  Y.  75,  3  Am. 

Note:  45  Am.  Dec.  52.  Rep.  663. 

15.  Union  Steamship  Co.  v.  New  16.  Stainback  v.  Rae.  14  How.  532, 
York,  etc.,  Steamship  Co.,  24  How.  14  U.  S.  (L.  ed.)  530;  the  John  Fras- 
307,  16  U.  S.  (L.  ed.)  699;  The  Mom-  er,  21  How.  184, 16  U.  S.  (L.  ed.)  106; 
ing  Light,  2  Wall.  550,  17  U.  S.  (L.  Sturgis  v.  Boyer,  24  How.  110,  16  U. 
ed.)  862;  The  Vanderbilt,  6  Wall  225,  S.  (L.  ed.)  591;  The  Morning  Light, 
18  U.  S.  (L.  ed.)  823;  The  Carroll,  8  2  WaU.  550,  17  U.  S.  (L.  ed.)  862; 
WaU.  302,  19  U.  S.  (L.  ed.)  392;  The  The  Teutonia,  23  WaU.  77,  23  U.  S. 
Johnson,  9  Wall.  146, 19  U.  S.  (L.  ed.)  (L.  ed.)  44. 

610;  The  Fairbanks,  9  WaU.  420,  19  17.  The  Teutonia,  23  WaU.  77,  23 
U.  S.  (L.  ed.)  708;  The  Maria  Mar-  U.  S.  (L.  ed.)  44;  The  Colorado,  91 
tin,  12  Wall.  31,  20  U.  S.  (L.  ed.)  251;  U.  S.  692,  24  U.  S.  (L.  ed.)  562.  And 
The  Steamer  Syracuse,  12  Wall.  167,  see  infra,  par.  344  et  seq. 
20  U.  S.  (L.  ed.)  382;  Ward  v.  United  18.  Peters  v.  Warren  Ins.  Co.,  14 
States,  14  WaU.  41,  20  U.  S.  (L.  e^.)  Pet.  99,  10  U.  S.  (L.  ed.)  371;  Stain- 
797;  The  Merrimac,  14  WaU.  199,  20  back  v.  Rae,  14  How.  532, 14  U.  S.  (L. 
U.  S.  (L.  ed.)  873;  The  Mabey,  14  ed.)  530;  The  John  Fraser,  21  How. 
WaU.  204,  20  V.  S.  (L.  ed.)  881;  The  184,  16  U.  S.  (L.  ed.)  106;  Sturgis 
Continental,  14  Wall.  345,  21  U.  S.  (L.  v.  Boyer,  24  How.  110,  16  U.  S.  (L. 
ed.)  801:  The  Lady  Pike,  21  WaU.  1,  ed.)  591;  RaUi  v.  Troop,  157  U.  S.  386, 
22  U.  S.  (L.  ed.)  499;  The  Clarita,  23  15  S.  a.  657,  39  U.  S.  (L.  ed.)  742. 
Wall.  1,  23  U.  S.  (L.  ed.)  146;  The 


1238 


24  R.  C.  L. 


SHIPPING 


§§  323.,  322 


unforeseen  appearance  of  a  small  vessel  from  behind  a  laigsr  one 
that  concealed  her.^* 

321.  Error  in  Bztremas. — ^Where  one  ship  has  by  wrong  manceuvres 
placed  another  ship  in  a  position  pf  extreme  danger,  the  latter  will 
not  be  held  to  blame  if  she  has  done  something  wrong,  and  has  not 
been  manoeuTred  with  perfect  skill  and  presence  of  mind.  An  error 
in  good  faith  on  the  part  of  those  in  charge  of  her  under  these  cir- 
cumstances is  deemed  to  be  committed  in  extremis.  It  will  not, 
unless  the  seamanship  of  those  on  board  was  clearly  unskilful,  impair 
her  right  to  recover  for  the  injuries  resulting  from  the  collision  if 
she  was  otherwise  without  fault,  for  the  reason  that  those  who  put 
the  vessel  in  that  peril  are  charg^le  with  the  error,  and  must  answer 
for  the  Gonseqnenoes  which  it  oocaaioDed.'*  This  principle  mani- 
festly applies  only  to  a  collision  between  the  vessel  guilty  of  the  wrong 
order  and  the  approaching  vessel,^  and  when  the  mistake  is  produced 
by  the  latter's  fault  and  mismanagement.*  It  does  not  excuse  a  vessel 
making  a  wrong  manoeuvre  in  extremis  where  the  imminence  of  the 
peril  was  occasioned  by  the  fault  or  negligence  of  those  in  charge  of 
her,  or  might  have  been  avoided  by  earlier  precautions  which  she 
was  bound  to  take.' 

322.  Effect  of  Payment  of  Insurance  upon  Injured  Vessel. — It  is 
no  defense  in  an  action  for  collision  that  the  owner  of  the  injured 


19.  The  Java,  14  WaU.  189,  20  U.  (L.  ed.)  687;  The  E.  A.  Packer,  140 
S.  (L.  ed.)  834.  U.  S.  360,  11  S.  Ct.  794,  35  U.  S. 

20.  The  aenesee  Chief  v.  Fitzhugh,  (L.  ed.)  453  and  note;  The  Tacoma. 
12  How.  443,  13  U.  S.  (L.  ed.)  1058;  144  U.  S.  371,  12  S.  Ct.  711,  36  U.  S. 
New  York,  etc..  United  States  Mail  {L.  ed.)  469;  The  City  of  New  York. 
Steamship  Co.  v.  Bumball,  21  How.  147  U.  S.  72,  13  S.  Ct.  211,  37  U.  S. 
372,  16  U.  S.  (L.  ed.)  144;  Bentley  (L.  ed.)  84;  The  Mftrtcllo,  153  U.  S. 
V.  Coyne,  4  Wall.  509,  18  U.  S.  (L.  64,  14  S.  Ct.  723,  38  U.  S.  (L.  ed.) 
ed.)  457;  The  Nichols,  7  Wall.  656,  637;  The  Ludvig  Holberg,  157  U.  S. 
19  U.  S.  (L.  ed.)  157;  The  CarroU,  60.  15  S.  Ct.  477,  39  U.  S.  (L.  ed.) 
8  Wall.  302,  19  U.  S.  (L:  ed.)  392;  620;  The  Oregon,  158  U.  S.  186,  15 
The  Fairbanks,  9  Wall.  420,  19  U.  S.  S.  Ct.  804,  39  U.  S.  (L.  ed.)  943; 
(L.  ed.)  708;  The  City  of  Paris,  9  Bigelow  v.  Nickerson,  70  Fed.  113,  34 
Wall.  634,  19  U.  S.  (L.  ed.)  751;  U.  S.  App.  261,  17  C.  C.  A.  1,  30 
The  Lucille,  15  Wall.  676,  21  U.  S.  L.R.A.  336;  The  Brand,  224  Fed.  391. 
(L.  ed.)  247;  The  Pavorita,  18  Wall.  140  C.  C  A.  77,  Ann.  Cas.  1917B  996. 
598,  21  U.  S.  (L.  ed.)  856;  The  Wen-  Note:  L.R.A.1915F  1065. 

ona,  19  Wall.  41,  22  U.  S.  (L.  ed.)  1.  The  E.  A.  Packer,  140  U.  S.  360, 

52;  The  Falcon,  19  Wall.  75,  22  U.  11  S.  Ct.  794,  35  U.  S.  (L.  ed.)  453. 

S.  (L.  ed.)  98;  The  Sea  Gull,  23  Wall.  2.  The  Elizabeth  Jonee,  U2  U.  S. 

165,  23  U.  S.  (L.  ed.)  90;  The  Adri-  514,  5  S.  Ct  468,  28  U.  S.  (L.  ed.) 

atie,  107  U.  S.  512,  2  S.  Ct.  355,  27  812. 

U.  S.   (L.  ed.)  497;  The  Elizabeth  3.  The  Wenona,  19  WaU.  41,  22  U. 

Jones,  112  U.  S.  514,  5  S.  Ct.  468,  S.  (L.  ed.)  52;  The  Dexter,  23  Wall. 

28  U.  S.  (L.  ed.)  812;  The  Maggie  69,  23  U.  S.  .(L.  ed.)  84;  The  Albert 

J.  Smith,  123  U.  S.  349,  8  S.  Ct.  159,  Dumois,  177  U.  S.  240,  20  S.  Ct.  596, 

31  U.  S.  (L.  ed.)  175;  The  Nacooehee,  44  U.  S.  (L.  ed.)  751. 
137  U.  S.  330,  11  S.  Ct  122,  34  U.  S. 
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vessel  has  received  payment  of  his  loss  from  the  insurers.*  Where, 
however,  the  insurers  under  a  valued  policy  pay  to  the  libelant  the 
amount  for  which  they  are  liable,  and  then  release  and  assign  to  the 
owners  of  the  defendant  vessel  all  their  right  by  way  of  subrogation 
in  any  damages  growing  out  of  the  collision,  a  deduction  must  be 
made  from  the  damages  awarded  the  libelant  of  such  part  of  the 
amount  paid  by  the  insurers  as  is  proportioned  to  the  amount  for 
which  the  respondent  is  held  liable.* 

323.  Recovery  for  LoiBS  or  Injury  of  Cargo. — The  owner  of  cai^ 
on  board  a  vessel  injured  in  a  collision  due  to  the  fault  of  the  other 
vessel  may  recover  from  the  latter  the  amount  of  his  damage*  At 
law,  the  cargo  owner  cannot  recover  unless  the  vessel  is  entitled  to 
recoveTi'  and  hence  a  finding  of  negligence  on  the  part  of  both 
vessels  bars  him. of  his  remedy  against  the  colliding  vessel.*  In 
admiralty,  however,  he  may  recover  against  either  vessel  the  full 
amount  of  his  damage,*  or  he  may  proceed  against  both,,  and  in  case 
of  mutual  fault  have  his  decree  against  each  for  one  half  of  the 
damage  to  the  cargo,  with  a  right  over  against  the  other  for  any 
deficiency.*®  The  owners  of  cargo  not  in  possession  of  the  ship  are 
not  liable,  at  law  or  in  admiralty,  for  any  part  of  the  damage  done 
to  another  ship  in  a  collision,  notwithstanding  the  fact  that  the  vessel 
is  under  charter  to  them  and  carrying  fca-  them  alone.** 

324.  Conflict  of  I.aws. — Cases  of  collision  between  vessels  of  dif- 
ferent nationalities  arising  upon  the  high  seas  outside  the  territorial 
limits  of  any  country  are  usually  governed  by  the  general  maritime 
law  as  understood  and  administered  in  the  forum  in  which  the  liti- 
gation is  prosecuted,  and  not  by  the  law  of  either  country.^^   If,  how- 

4.  The  Propeller  Monticello  v.  Mol-  infra,  par.  405. 

lison,  17  How.  152,  15  U.  S.  (L.  ed.)  9.  The  Atlas,  93  U.  S.  302,  23  U, 

68;  The  Potomac,  105  U.  S.  630,  26  S.  (L.  ed.)  803;  The  Juniata,  93  U. 

U.  S.  (L.  ed.)  1194.  S.  337,  23  U.  S.  (L.  ed.)  930:  The 

5.  The  Potomac,  105  U.  S.  630,  26  New  York,  175  U.  S.  187,  20  8.  Ct. 
U.  S.  (L.  ed.)  1194.  67,  44  U.  S.  (L.  ed.)  126. 

6.  The  Commander-in-Chief,  1  Wall.  10.  The  City  of  Hartford,  97  U.  S. 
43,  17  U.  S.  {L.  ed.)  609;  The  City  323,  24  U.  S.  {L.  ed.)  930.  And  see 
of  Hartford.  97  V.  S.  323,  24  U,  S.  infra,  par.  329,  369. 

(L.  ed.)  930;  The  Steamboat  Farmer  11.  Somes  v.  White,  65  Me.  542, 
V.  McCraw,  26  Ala.  189,  62  Am.  Dec.  20  Am.  Rep.  718. 
718,  overruled  on  another  point  by  12.  The  Scotia,  14  Wall.  170,  20 
Harris  v.  Plant,  31  Ala.  639;  Knowl-  U.  S.  (L;  ed.)  822;  The  Scotland,  105 
ton  v.-Sanford,  32  Me.  148,  52  Am.  U.  S.  24,  26  U.  S.  (L.  ed.)  1001;  The 
Dee.  649.  And  see  infra,  par.  369,  379.  Belgenland,  114  U.  S.  355,  5  S.  Ct. 

7.  Duggins  V.  Watson,  15  Ark.  118,  860,  29  U.  S.  (L.  ed.)  152;  The  La 


8.  Duggins  V.  Watson,  15  Ark.  118,  664,  52  U.  S.  (L.  ed.)  973;  Eundell 

60  Am.  Dec.  560;  Arctic  F.  Ins.  Co.  v.  La  Campagnie,  etc.,  100  Fed.  655, 

V.  Austin,  69  N.  Y.  470,  25  Am.  Rep.  40  C.  C.  A.  625,  49  L.R.A.  92. 
221;   Simpson  v.  Hand.  6  Whart.     Notes:  46  L.R^.  264  et  seq.:  LJELA. 

(Pa.)  311,  36  Am.  Dec.  231.  And  see  1916A  1163. 


60  Am.  Dec.  560. 


Bourgogne,  210  V.  S.  95,  28  S.  Ct. 
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ever,  both  vessels  belong  to  the  same  country,  the  law  of  that  country, 
if  shown  to  the  court,  will  be  applied  Uiough  it  differs  from  the 
maritime  law  as  und^stood  in  tiie  coun^  of  the  forum.^'  The 
same  coone  ia  followed,  wen  as  between  vesmU  of  different  nationali- 
tieSf  where  it  appeals  tiiat  the  maritime  law  as  administered  by  the 
respective  countries  is  the  same  in  both  in  re^ct  of  any  matter 
of  liability  or  obligation.*^  But  although  the  navigation  laws  of  a 
oountry  have  no  extraterritorial  effect,  they  bind  a  sMp  of  that  coun- 
try on  the  high  seas,  and  she  cannot  be  held  at  fault  for  obeying  them, 
nor  obtain  an  advantage  by  violating  th«n.>'  The  other  vessel  cannot 
£>et  up  f^ainst  her  a  breach  of  the  statutes  of  the  county  to  which 
the  latter  belongs.'*  This  rule  is  seldom  applicable  at  the  present 
di^,  in  view  of  tibe  general  adoption  of  the  international  rules  of  navi- 
gation." Colli^ons  occurring  in  the  territorial  waters  of  any  country 
ore  generally  governed  by  the  local  law,  then  in  force,  even  where 
the  damage  is  done  to  a  foreign  ship.^^  And  if  doubts  exist  as  to 
the  construction  of  local  statutes,  the  forum  will  adopt  that  which  is 
sanctioned  by  the  courts  of  the  other  country.** 

325.  AppUeatioii  of  State  Statutes  and  Local  Rules,  etc. — ^In  the 
federal  courts,  collision  cases  are  governed  by  the  principles  of  the 
general  maritime  law,  and  are  not  affected  by  state  or  local  statutes 
or  rules  of  navigation,  or  conception  of  law.*®  If  the  action  is  prosecu- 
ted at  law  in  a  state  court,  l^e  rules  of  navigation  and  usages  of  the  sea, 
although  important  and  persuasive  upon  the  question  of  fault,  are 
not  absolutely  binding  upon  the  court  and  jury  as  part  of  the  common 

IS.  The  Scotland,  105  U.  S.  24,  26  pagnie,  etc,  100  Fed.  655,  40  C.  C.  A. 
0.  S.  (L.  ed.)  1001;  The  Chattahoo-  625,  48  L.R.A.  92. 
chee,  173  U.  S.  540,  19  S.  Ct  481,  43     IB.  The  Scotia,  14  Wall.  170,  20 
U.  S.  (L.  ed.)  801;  The  La  Bour-  U.  S.  (L.  ed.)  822;  The  Belgenland, 
gogne,  210  U.  S.  95,  28  S.  Ct.  664,  114  U.  S.  356,  5  S.  Ct.  860,  29  U.  S. 
52  n.  S.  (L.  ed.)  973;  Oceanic  Steam  (L.  ed.)  152. 
NaT.  Co.  v.  MeUor,  233  U.  S.  718, 34  S.     16.  Note:  46  L.aA.  264. 
Ct  754,  58  U.  S.  (L.  ed.)  1171,  L.R.A.     17.  See  infra,  par.  330  et  seq. 
1916B  637  and  note;  Eundell  v.  La     18.  Smith  v.  Condry,  1  How.  28/  11 
Campagnie,  etc.,  100  Fed.  656,  40  C.  U.  S.  (L.  ed.)  35;  Richelieu,  etc., 
C.  A.  625,  49  L.R.A.  92.  Net.  Co.  v.  Boston  Marine  Ins.  Co., 

Notes:  46  L.R.A  264;  L.RA.1916A  136  U.  S.  408, 10  8.  Ct.  934,  34  U.  S. 
1163.  (L.  ed.)  398;  Humboldt  Lnmber  Manu- 

14.  The  SeoUand,  105  U.  S.  24,  26  faetnrera'  Ass'a  v.  Christopherson,  73 
U.  S.  (L.  ed.)  1001;  The  Belgenland,  Fed.  238,  44  U.  S.  App.  434,  19  C. 
114  U.  S.  355,  6  S.  Ct  860,  29  U.  8.  C.  A.  481,  46  L.R.A.  264  and  note. 
(L.  ed.)  152;  The  Ghattaboochee,  173  And  see  supra,  par.  270. 
U.  S.  540,  19  S.  Ct  491,  48  U.  S.     19.  Smitti  v.  Condiy,  1  How.  28,  11 
(L.  ed.)  801;  The  La  Bourgogne,  210  U.  S.  (L.  ed.)  35. 
U.  S.  95,  28  S.  Ct.-  664,  62  U.  S.  (L.     20.  The  Steamboat  New  York  v. 
ed.)  973;  Oceanic  Steam  Nav.  Co.  v.  Rea,  18  How.  223,  15  U.  S.  (L.  ed.) 
MeUor,  233  U.  S.  718,  34  S.  Ct.  764,  359;  The  Eagle,  8  WaU.  15,  19  U.  S. 
58  U.  S.  (L.  ed.)  U71,  L.R.A.1916B  (L.  ed.)  366. 
637  and  note;  Rnndell  v.  La  Cam- 
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law/  except  in  so  far  as  they  have  been  embodied  in  federal  statutes 

and  regulations.* 


326.  In  GeneraL — In  a  common  law  action  to  recover  damages 
suffered  in  a  marine  collision,  fault  on  the  part  of  both  vessels  con- 
tributing to  the  disaster  prevents  a  recovery  by  either,*  except  in 
jurisdictions  where  the  nde  of  the  maritime  law  has  been  adopted 

statute.*  In  admiralty,  however,  the  entire  loss  or  damage  to  the 
vessels  so  resulting  from  their  concurrent  fault  is  added  together  in 
one  common  mass  and  equally  divided  between  them,  irrespective 
of  the  degrees  of  their  respective  faults.*   If  more  than  two  vessels 

1.  Sawyer  v.  Eastern  Steamboat  5.  Peters  v.  Warren  Ins.  Co.,  14 
Co.,  46  Me.  400,  74  Am.  Dec.  463;  Pet  99,  10  U.  S.  (L.  ed.)  371;  The 
Smith  V.  Norfolk,  etc.,  R.  Co.,  145  N,  Schooner  Catharine  v.  Dickinson,  17 
C.  98,  58  S.  E.  799,  122  A.  S.  R.  423.  How.  170, 15  U.  S.  (L.  ed.)  233;  Rog- 


3.  Atlee  v.  Northwestern  Union  How.  108,  15  U.  S.  (L.  ed.)  563;  The 
Packet  Co.,  21  Wall.  389,  22  U.  S.  John  Fraser,  21  How.  184, 16  U.  S.  (L. 
(L,  ed.)  619;  The  Max  Morris,  137  ed.)  106;  Chamberlain  v.  Ward,  21 
U.  S.  1, 11  S.  Ct.  29,  34U.  S.  (L.  ed.)  How.  548,  16  U.  S.  (L.  ed.)  211; 
586;  Bclden  v.  Chase,  150  U.  S.  674,  Ward  v.  Chamberlain,  21  How.  572, 
14  S.  Ct.  264,  37  U.  S.  (L.  ed.)  1218;  16  IT.  S.  (L.  ed.)  219;  Nelson  v.  Le- 
The  Steamboat  Parmer  v.  McCraw,  land,  22  How.  48,  16  U.  S.  (L.  ed.) 
26  Ala.  189,  62  Am.  Dec.  718,  over-  269 ;  Union  Steamship  Co.  v.  New 
niled  on  another  point  by  Harris  v.  York,  etc..  Steamship  Co.,  24  How. 
Plant,  31  Ala.  639;  Duggins  v.  307,  16  U.  S.  (L.  ed.)  699;  The  Morn- 
Watson,  15  Ark.  118.  60  Am.  Dec.  ing  Light,  2  WaU.  550,  17  U.  S.  (L. 
560;  BroadweU  v.  Swigert,  7  B.  ed.)  862;  The  Gray  Eagle,  9  Wall. 
Mon.  (Ky.)  39,  45  Am.  Dec.  47  and  505, 19  U.  S.  {L.  ed.)  741;  The  Wash- 
note;  Carlisle  v.  Holton,  3  La.  Ann.  ington,  9  Wall.  513,  19  U.  S.  (L.  ed.) 
48,  48  Am.  Dec.  440;  Knowlton  v.  787;  The  Sapphire,  11  Wall.  164,  20 
Sanford,  32  Me.  14S,  52  Am.  Dec.  649;  U.  S.  (L.  ed.)  127;  The  Maria  Martin, 
Sawyer  v.  Eastern  Steamboat  Co.,  46  12  Wall.  31,  20  0.  S.  (L.  ed.)  251; 
Me.  400,  74  Am.  Dec.  463;  Carsley  v.  The  Ariadne,  13  Wall.  475,  20  U.  S. 
White.  21  Pick.  (Mass.)  254,  32  Am.  (L.  ed.)  542;  The  Continental,  14 
Dec.  259;  Adams  v.  Niggins  Ferry  Wall.  345,  20  U.  S.  (L.  ed.)  801; 
Co.,  27  Mo.  95,  72  Am.  Dec.  247;  The  Sapphire,  18  Wall.  51,  21  U.  S. 
Arctic  F.  Ins.  V.  Austin,  69  N.  Y.  470,  (L.  ed.)  814;  The  Pennsylvania,  19 
25  Am.  Rep.  221;  Smith  v.  Norfolk,  WaU.  125,  22  U.  S.  (L.  ed.)  148; 
etc.,  R.  Co.,  145  N.  C.  98,  58  S.  E.  Atlee  v.  Northwest43m  Union  Packet 
799,  122  A.  S.  R.  423;  Simpson  v.  Co.,  21  Wall.  389,  22  U.  S.  (L.  ed.) 
Hand,  6  Whart.  (Pa.)  311,  36  Am.  619;  The  Clarita,  23  WaU.  1,  23  U.  S. 
Dec.  231;  Baker  v.  Lewis,  33  Pa.  St.  (L.  ed.)  146;  The  Teutonia,  23  Wall. 
301,  75  Am.  Dec.  598  and  note;  Union  77,  23  U.  S.  (L.  ed.)  44;  The  Sunny- 
Steamship  Co.  V.  Nottingham,  17  side,  91  U.  S.  208,  23  U.  S.  (L.  ed.) 
Qrat.  (Va.)  115,  91  Am.  Dec  378.      302;  The  America,  92  U.  S.  432,  23 

Notes:  75  Am.  Dec.  612;  121  A.  S.  U.  S.  (L.  ed.)  724;  The  Alabama,  92 
R.  41.  U.  S.  695,  23  U.  S-  (L.  ed.)  763;  The 

4.  The  Max  Morris,  137  U.  S.  1,  Juniata,  93  U.  S.  337,  23  U.  S.  (L. 
11  S.  Ct.  29,  34  n.  S.  (L.  ed.)  586.     ed.)  930;  The  Stephen  Morgan,  94 
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are  jointly  at  fault  for  the  collision,  the  total  damage  should  be 
aaseased  equally  on  all,  and  it  makes  no  difference  that  two  of  them 
belong  to  the  same  owner.'   The  division  of  damages  extends  also 

,  to  what  one  of  the  parties  pays  to  the  owners  of  cargo  on  board  the 
other.'  The  rule  of  equjJ  division  of  damages  applies  without  regard 
to  the  positions  of  the  parties  concerned,  as  libelants  or  respondente.^ 
It  has  been  intimated,  however,  that  where  the  collision  is  due  to 
unlawful,  reckless,  or  wilful  conduct  on  both  sides,  the  court  may  treat 
both  vessels  as  criminals  and  refuse  relief  to  either.' 

327.  Method  of  Dividing  Damages. — ^If  both  vessels  or  their  cargoes 
are  injured  in  a  collision  the  division  of  damage  in  case  of  mutual 
fault  is  worked  out  practically  by  ascertaining  the  damage  done  to 
each  vessel,  and  entering  a  decree  in  favor  of  the  vessel  which  has 

.  suffered  most  against  the  one  which  has  suffered  least  for  half  the 
difference  between  the  amounts  of  their  respective  loss^.^**  The 
practice,  which  obtains  in  England,  of  decreeing  to  each  party  half 


U.  8.  599,  24  U.  S.  (L.  ed.)  266;  The  Sanford,  32  Me.  148,  52  Am.  Dec.  649; 

Vir^pnia  v.  Ehnnan,  97  U.  S.  309,  24  Arctic  P.  Ins.  Co.  v.  Austin,  69  N.  Y 

U.  S.  (L.  ed.)  890;  The  City  of  Hart-  470,  25  Am.  Rep.  221;  Simpson  v. 

ford,  97  U.  S.  323,  24  U.  S.   (L.  Hand,  6  Whart.  (Pa.)  311,  36  Am. 

ed.)  930  and  note;  The  Clara,  102  Dec.  231;  Union  Steamship  Co.  v. 

U.  S.  200,  26  V.  S.  (L.  ed.)  145;  Nottingham,  17  Grat.  (Va.)  115,  91 

The  Connecticut,  103  U.  S.  710,  26  Am.  Deo.  378. 

U.  S.  (L.  ed.)  467;  The  Potomac,  Notes:  121  A.  S.  R.  41;  Ann.  Gas. 

105  U.  S.  630,  26  U.  S.  (L.  ed.)  1913D  1227,  1228. 

1194;  The  North  $tar,  106  U.  S.  17,  6.  The  Eugene  F.  Moran  v.  New 

1  S.  Ct.  41,  27  TJ.  S.  (L.  ed.)  91;  York  Cent.,  etc.,  R.  Co.,  212  U.  S. 

The  Sterling,  106  U.  S.  647,  1  S.  Ct.  466.  29  &  Ct.  338,  63  U.  S.  (L.  ed.) 

89,  27  U.  S.  (L.  ed.)  98;  The  Mani-  600. 

toba,  122  U.  S.  97,  7  S.  Ct.  1158,  30  U.  7.  The  Chattahoochee,  173  tJ.  S. 

S.  (L.  ed.)  1095;  The  Max  Morris,  137  540,  19  S.  Ct.  491,  43  U.  S.  (L.  ed.) 

U.  S.  1, 11  S.  Ct.  29,  34  U.  8.  (L.  ed.)  801;  Erie  E.  Co.  v.  Erie,  etc.,  Transp. 

586;  Belden  v.  Chase,  150  U.  S.  674, 14  Co.,  204  U.  S.  220,  27  S.  Ct.  246,  51 

S.  Ct.264,37  U.S.  (L.ed.)  1218;Ralli  U.  S.  (L.  ed.)  450. 

V.  Troop,  157  U.  S.  386, 15  S.  Ct.  657,  8.  The  Eugene  P.  Moran  v.  New 

39  U.  8.  (L.  ed.)  742;  The  Chattaboo-  York  Cent.,  etc.,  E.  Co.,  212  U.  8.  466, 

chee,  173  U.  S.  540,  19  S.  Ct.  491,  43  29  S.  Ct  339,  53  U.  8.  (L.  ed.)  600. 

U.  8.  (L.  ed.)  801;  The  New  York,  9.  Sturgis  v.  Clough,  21  How.  451, 

175  U.  S.  187,  20  S.  Ct.  67,  44  U.  16  U.  S.  (L.  ed.)  188. 

S.  (L.  ed.)  126;  The  Albert  Dumois,  10.  The  Sapphire,  18  Wall.  61,  21 

177  V.  8.  240,  20  S.  Ct.  595,  44  U.  S.  U.  8.  (L.  ed.)  814;  The  North  Star, 

(L.  ed.)  751;  Erie  P..  Co.  v.  Erie,  106  U.  8.  17,  1  S.  Ct.  41,  27  U.  S. 

etc.,  Transp.  Co.,  204  U.  8.  220,  27  (L.  ed.)  91:  The  Mantitoba,  122  U. 

S.  Ct.  246,  51  U.  S.  (L.  ed.)  450;  S.  97,  7  S.  Ct.  1158,  30  U.  8.  (L.  ed.) 

The  Eugene  F.  Moran  v.  New  York  1095;  The  Max  Morris,  137  U.  S.  1, 

Cent,  etc.,  R.  Co.,  212  U.  S.  466,  29  11  8.  Ct  29,  34  U.  8.  (L.  ed.)  586; 

S.  Ct.  339,  53  U.  S.  (L.  ed.)  600;  The  Chattahoochee,  173  U.  8.  540,  19 

Duggins  V.  Watson,  15  Ark.  118,  60  8.  Ct  491,  43  U.  8.  (L.  ed.)  801;  The 

Am.  Dec.  560;  Wright  v.  Brown,  4  Albert  Dumois,  177  U.  8.  240,  20  S. 

Tnd.  95,  58  Am.  Dec.  622;  BroadweU  Ct  695,  44  U.  S.  (L.  ed.)  75L 

V.  Swigert,  7  B.  Mon.  (Ky.)  39,  45  Note:  Ann.  Caa.  1913D  1227. 
Am.  Dec.  47  and  note;  Knowlton  t. 
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his  damages  against  the  other  party,  thus  necessitating  two  decieee, 
19  only  an  indirect  way  of  g^;ting  at  the  true  result,  growing  out  of 

the  technical  formalities  of  the  pleadings,  and  the  supposed  incongru- 
ity of  giving  affirmative  relief  to  a  re^ndent.^*  If  only  one  of  the 
vessels  is  injured,  the  decree  is  against  the  other  for  one  half  of  the 
damage  sustained  hy  the  first,  though  she  was  also  at  fault.^* 

328.  Effect  of  Statutes  Hodifying  Vessel  Owner's  LiaWUty.— 
Where  a  collision  takes  place  through  the  mutual  fault  of  the  two 
vessels,  one  of  which  is  a  total  loss,  and  the  other  is  damaged,  the 
sunken  vessel  is  not  entitled  to  the  benefit. of  any  statute  tending  to 
lessen  its  liability  to  the  other  vessel,  or  to  an  increase  of  the  burden 
of  such  other  vessel,  imtil  the  amount  of  such  liability  has  been  fixed 
upon  the  principle  of  an  equal  division  of  damf^es.'*  In  such  cases 
the  total  loss  of  the  one  ship  does  not  entirely  exonerate  her  owners 
from  liability  under  the  limited  liability  act,  but  the  balance  of 
damage  must  first  be  struck,  and  then  the  party  against  whom  the 
decree  passes  may  have  ihe  benefit  of  the  statute,  if  otherwise  entitled 
to  it,  in  respect  of  the  amount  he  is  decreed  to  pay.'^  So  also  the 
owners  of  the  surviving  vessel  are  entitled  to  deduct  from  one  half 
of  Uie  damages  recovered  for  the  loss  of  ihe  other  vessel  one  half 
of  the  value  of  the  cargo  of  the  latter,  notwithstanding  her  total 
loss,  and  the  fact  that  under  the  Harter  act  she  would  not  have  been 
liable  to  the  owner  of  the  cargo  for  negligence  in  navigation.^*  Upon 
the  same  principle,  the  amount  awarded  to  the  owner  of  a  vessel  which 
was  totally  lost  in  a  collision,  when  both  vessels  were  in  fault  and 
proceedings  had  been  taken  by  the  owners  of  both  for  limitation  of 
liability,  is  subject  to  a  deduction  of  one  half  of  the  amount  payable 
for  the  loss  of  the  life  of  passengers  in  the  collision,  although  no 
recovery  could  have  been  had  on  libels  filed  against  such  owner 
because  of  the  total  loss  of  his  vessel  and  her  freight,  and  the  extin- 
guishment of  his  personal  liability.** 

329.  Recovery  by  Third  Persons  against  Vessels  Jointly  at  Fault — 
A  third  person  injured  in  person  or  property  by  a  collision  by  the 
fault  of  two  or  more  vessels,  whether  he  is  passenger  or  owner  of  cargo 
on  either,  or  liie  owner  of  a  third  vessel,  has  a  right  to  proceed  against 

11.  The  North  Star,  106  U.  S.  17,  14.  The  North  Star,  106  U.  S.  17, 
1  S.  Ct.  41,  27  U.  S.  (L.  ed.)  91.  1  S.  Ct.  41,  27  U.  S.  (L.  ed.)  91;  The 

12.  The  Sapphire,  18  Wall.  51,  21  Manitoba,  122  U.  S.  97,  7  S.  Ct.  1158, 
U.  S.  (L.  ed.)  814;  The  Max  Morris,  30  U.  S.  (L.  ed.)  1095. 
137  U.  S.  1,  U  S.  Ct.  29,  34  U.  S.  Note:  Ann.  Caa.  1913D  1227,  1228. 


13.  The  North  Star,  106  U.  S.  17,  1  540,  19  S,  Ct.  491,  43  U.  S.  (L.  ed.) 

S.  Ct.  41,  27  U.  S.  (L.  ed.)  91;  The  801. 

Chattahoochee,  173  U.  S.  540, 19  S.  Ct.  18.  The  Albert  Dumois,  177  V.  S. 

491,  43  U.  S.  (L.  ed.)  801.  240,  20  S.  a.  595,  44  U.  S.  (L.  ed.) 

Note:  Ann.  Cas.  19130  1227,  1228.  761. 


(L.  ed.)  586. 


15.  The  Chattaehooehee,  173  U.  S. 
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the  vessels  jointly,"  or  against  either  separately.*'  If  he  recovers 
against  both  vessds  jointly,  the  decree  should  not  be  against  both 
for  the  full  amount  of  the  Iosb^  bat  the  total  damage  should  be  appor- 
tioned equally  between  them,  reserving  to  the  libelant  the  r^ht  to 
collect  the  entire  amount  from  either  to  the  extent  of  her  stipulated 
v^ue  in  case  of  the  insufficiency  of  the  other  to  respond  for  her 
portion.^'  In  a  proceeding  against  either  vessel  eeparately,  the  libel- 
ant's recovery  is  not  limited  to  one  half  the  damage,  but  extends 
to  the  entire  amount.'"  Upon  payment  of  the  decree  in  such  case, 
the  vessel  sued  separately  has  a  right  to  contributioi^  from  another 
jointly  at  fault  for  &e  collision,  and  admiralty  has  jurisdiction  of  a 
libel  for  that  purpose.  The  right  of  one  of  two  vesseb  which  were 
both  in  fault  for  a  collision  to  enforce  contribution  where  it  has  paid 
the  entire  damage  to  the  cargo  of  the  other  vessel  is  not  affected  by 
provisions  in  the  latter  vessel's  bills  of  lading,  giving  it  the  benefit 
insurance,  and  fixing  the  time  within  which  daims  for  damage 
must  be  made  and  suits  therefor  instituted,  nor  by  a  prior  decree 
dividing  the  damage  sustained  by  the  two  vessels  but  refusing  to 
divide  the  damage  to  the  cargo  because  that  question  was  not  open 
under  the  pleadings.^ 

Rules  of  Navigation 

330.  General  Maritime  Usage. — Until  within  a  comparatively  re- 
cent period,  sailing  regulations  founded  in  ancient  usf^ce,  sometimes 
called  sea  laws,  sanctioned  by  the  adjudications  of  admiralty  and 
prize  courts,  furnished  the  principal  rules  of  navigation ;  and  courts 
both  of  law  and  admiralty  constantly  referred  to  these  usi^es  as 
furnishing  the  rale  of  decision  as  to  fault  and  responsibility  in  colli- 
sion cases.  At  the  present  time  numerous  sailing  rules  have  been 
enacted  by  statute,  which  are  obligatory  and  furnish  the  paramount 
rules  of  decision  in  all  cases  to, which  they  apply.  However,  these 
do  not  cover  every  case,  and  questions  often  arise  outside  of  their 

17.  The  Washington,  9  Wall.  513,  27  U.  S.  (L.  ed.)  98. 

19  V.  S.  (L.  ed.)  787.  Note;  Ann.  Cas.  1913D  1228. 

18.  See  Bupra,  par.  323,  and  infra,     And  see  infra,  par.  480,  691. 

nar.  3fi9,  518.  And  see  CARRnata,  voL  20.  The  Atlas,  93  U.  S.  302,  23  U. 
5,  p.  66.  S.  (L.  ed.)  863;  The  Jnniata,  93  U. 

19.  The  Washington,  9  Wall.  513,  S.  337,  23  U.  S.  (L.  ed.)  930;  The 
19  U.  S.  (L.  ed.)  787;  The  Alabama,  New  York,  175  U.  S.  187,  20  S.  Ct. 
92  U.  S.  695,  23  U.  S.  (L.  ed.)  763;  67,  44  U.  S.  (L.  ed.)  126;  Erie  R. 
The  Vij^nia  Ehrman,  97  U.  S.  309,  Co.  v.  Erie,  etc.,  Transp.  Co.,  204 
24  U.  S.  (L.  ed.)  890;  The  City  of  U.  S.  220,  27  S.  Ct.  246,  51  tJ.  S.  (L. 
Hartford,  97  U.  S.  323,  24  U.  S.  (L.  ed.)  450.  And  see  enpra,  par.  323. 
ed.)  930  and  note;  The  Civilta,  103  1.  Erie  R.  Co.  v.  Erie,  etc.,  Tranap. 
U.  S.  699,  26  U.  S.  (L.  ed.)  599:  The  Co.,  204  U.  S.  220,  27  8.  Ct.  246,  51 
Steriing,  106  U.  S.  647,  1  S.  Ct.  89,  U.  S.  (L.  ed.)  450. 
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dcope  which  are  still  decided  according  to  the  general  usages  of  navi- 
gation as  embodied  in  the  decisions  of  the  courts  and  standard  text 

writers.*  It  is  competent  for  the  court,  in  such  a  case,  to  admit 
evidence  of  usage;  and,  if  it  is  proved  that  the  matter  is  regulated 
by  a  general  usage,  such  evidence  may  furnish  a  safe  guide  as  the 
proper  rule  of  decision.* 

331.  International  Rttle& — ^At  the  present  time,  the  vessels  belong- 
ing to  the  leading  maritime  nations  of  the  world  are  governed  on  the 
high  seas  by  the  "International  Rules  to  Prevent  Collisions/'  which 
constitute  substantially  a  code  of  navigation  law.  This  code  had 
its  origin  in  the  English  Merchant  Shipping  Act  of  1862,  and  was 
subsequently  adopted,  with  several  revisions,  by  Congress  and  the 
legi^atures  of  the  other  maritime  nations.  The  object  of  this  code 
was  to  establish  a  uniform  system  of  rules  and  regulations,  which 
should  be  obligatory  throughout  the  world,  taking  the  place  of  the 
various  and  somewhat  conflicting  usages  which  had  theretofore 
obtained  among  maritime  nations.*  These  regulations  are  now  re- 
garded as  part  of  the  general  law  of  the  sea,  of  which  the  courts  take 
judicial  notice,  and  are  presumed  to  be  binding  upon  foreign  as  well 
as  domestic  ships  unless  the  contrary  is  made  to  appear.*  They  are 
regarded  as  sufficient  protection  for  a  vessel  under  ordinary  circum- 
stances; and  one  vessel  meeting  another,  whether  of  the  same  or 
different  nationality,  has  a  right  to  assume  that  both  are  governed 
by  the  same  laws,  and  each  may  regulate  her  oWn  conduct  accord- 
ingly.* As  adopted  by  Congress,  the  Internationa  Rules  are  required 
to  be  followed  by  all  public  and  private  vessels  of  the  United  States 
upon  the  high  seas  and  in  all  waters  connected  therewidi,  navigable 
by  seagoing  vessels,  except  so  far  as  the  navigation  of  any  harbor, 
river,  or  inlsmd  waters  is  regulated  by  special  rules  duly  enacted.' 

332.  Rules  Applicable  on  Great  Lakes  and  Inland  Waters. — ^In 
pursuance  of  the  expr^  reservation  of  rules  for  harbors,  river  or 
inland  navigation,  contained  in  the  International  Rules,  Congress 
has  enacted  several  other  sets  of  rules  to  govern  navigation  upon  the 
various  local  waters  of  the  United  States.    By  the  act  approved  Feb- 

2.  The  Caynea,  14  Wall.  270,  20  V.  6.  The  Scotia,  14  WalL  170,  20  D. 
S.  (L.  ed.)  828:  The  Sea  OnlL  23  S.  (L.  ed.)  822:  The  Belgenland,  U4 
WaU.  166.  23  U.  S.  (L.  ed.)  90;  The  U.  S.  356,  6  S.  Gt  860,  29  U.  S.  (L. 
City  of  Washington,  92  U.  S.  31,  23  ed.)  152;  The  Or^on,  168  IT.  S.  186, 
TT.  S.  (L.  ed.)  600.  15  S.  Ct  804,  39  U.  S.  (L.  ed.)  943: 

3.  The  City  of  Washington,  92  U.  The  New  York,  175  U.  S.  187,  20  S. 
S.  31,  23  n.  S.  (L.  ed.)  600.  Ct  67,  44  U.  S.  (L.  ed.)  m 

4.  The  Oregon,  158  U.  S.  186,  16  6.  The  Oregon  168  U.  S.  186,  15  S. 
S.  Ct  804,  39  n.  S.  (L.  ed.)  943;  Gt  804,  39  U.  S.  (L.  ed.)  943. 

The  New  Tork,  175  U.  S.  187,  20  S.     7.  The  Delaware,  161  U.  S.  459,  16 

Ct  67,  44  U.  S.  (L.  ed.)  126;  The  S.  Ct  516,  40  U.  S.  (L.  ed.)  771;  The 

Albert  Dnmois,  177  U.  S.  240,  20  S.  Albert  Domois,  177  U.  S.  240, 20  S.  Ct. 

Ct  595,  44  U.  S.  (L.  ed.)  75L  595,  44  U.  S.  (L.  ed.)  751. 
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ruary  8,  1895,  it  adopted  a  code  to  be  followed  in  the  navigation  of 
all  public  and  private  vessels  of  the  United  States,  upon  the  Great 
LaJkes  and  their  connecting  and  txibutary  waters,  as  far  east  as  Mon- 
treal, to  take  effect  March  1,  1895.  On  June  7,  1897,  Congress 
adopted  a  set  of  regulations  to  be  followed  by  all  vessels  navigating 
all  harbors,  rivers,  and  inland  waters  of  the  United  States,  except 
those  mentioned  elsewhere  in  this  paragraph.  Navigation  on  the 
Bed  River  of  the  North,  and  rivers  emptying  into  the  Gulf  of  Mexico, 
and  their  tributaries,  is  still  governed  by  tiie  rules  constituting  the 
original  International  Code,  as  adopted  by  the  act  of  Congress 
approved  April  29, 1864,  and  embodied  in  Revised  Statutes,  sec.  4233, 
supplemented  by  the  regulations  of  the  supervising  inspectors  pursu- 
ant thereto.^  The  dredged  entrance  to  a  harbor  is  as  much  a  part  of 
the  inland  waters  of  the  United  States  as  the  harbor,  inside  the 
entrance,  within  the  meaning  of  the  Inland  Rules.* 

333.  Regulations  of  Board  of  Supervising  Inspectors. — In  addition 
to  enacting  the  specific  rules  of  navigation  contained  in  the  foregoing 
codes,^*  Congress  has  specifically  empowered  the  Board  of  Supervising 
Inspectors  to  "establish  such  regulations  to  be  observed  by  all  steam 
vessels  in  passing  each  other  as  they  shall  from  time  to  time  deem 
necessary  for  safety."  In  pursuance  of  this  authority  the  inspectors 
have  promulgated  three  sets  of  regulations,  viz.:  (1)  pilot  rules  for 
Atlantic  and  Pacific  inland  waters;  (2)  pilot  rules  for  western  rivers; 
(3)  pilot  rules  for  the  Great  Lakes  and  their  connecting  tributary 
waters  as  far  east  as  Montreal.^*  The  first  set  are  applicable  also  to 
the  Mississippi  River  below  New  Orleans.**  Rules  of  the  Supervising 
Inspectors,  when  not  in  conflict  with  the  statutory  rules,  are  valid 
and  binding  and  have  the  force  of  statutory  enactment.**  When 
put  in  evidence,  their  construction  is  for  the  court,  whose  duty  it 
if*  to  apply  them  as  matter  of  law  upon  the  facts  of  a  given  case.*' 
So  far  as  they  may  be  in  conflict  witii  thie  statutory  provisions,  they 
are  null  and  void.** 

334.  Local  Regulations  and  Usages. — State  and  municipal  authori- 
ties may  make  rules  and  regulations,  not  inconsistent  with  federal 

8.  The  Albert  Dmnois,  177  U.  S.  240,  20  S.  Ct  696,  44  U.  8.  (L.  ed.) 
240,  20  S.  Ct.  595,  44  U.  S.  (L.  ed.)  751. 

751.  13.  The  Albert  Dnmoia,  177  V.  S. 

9.  The  DeUware,  161  U.  S.  459,  16  240,  20  S.  Ct.  595,  44  U.  S.  (L.  ed.) 
S.  Ct.  516.  40  U.  S.  (L.  ed.)  771.  751. 

10.  See  supra,  par.  331,  332.  14.  Belden  v.  Chase,  150  U.  S.  674, 

11.  Belden  v.  Chase,  150  U.  S.  674,  14  S.  Ct.  264,  37  U.  S.  (U  ed.)  1218. 
14  S.  Ct.  264,  37  U.  S.  (L.  ed.)  1218;  Note:  2  L.R.A.  380. 

The  Albert  Dumois,  177  U.  S.  240,  20  15.  Belden  v.  Chase,  150  U.  S.  674, 

S.  Ct.  595,  44  U.  S.  (L.  ed.)  751.  14  S.  Ct.  264,  37  U,  S.  (L.  ed.)  1218. 


Note:  2  L.R.A.  380. 
12  The  Albert  Dmnois,  177  U.  S. 


16.  Note:  2  L.RA.  380. 
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rules  on  the  same  subject/'  for  the  safely  and  convenienoe  of  vessels 
in  local  ports  and  channeb.    These  are  sustained  as  police  regulations 

in  aid  of  commerce,  and  are  binding  upon  foreign  as  well  as  domestic 
vessels.**  Port  regulations  lawfully  establi^ed  are  supposed  to  be 
known  to  the  owners  of  each  vessel  which  goes  there,  and  render  her 
liable  for  collisions ,  caused  by  disregarding  them.*'  Upon  similar 
principles,  vessels  of  every  nationality  and  character  are  bound  to 
take  notice  of  and  conform  to  local  usages  of  navigation,  even  though 
these  are  not  embodied  in  legal  enactments.'** 

Ohaervanee  of  Rules  as  Affecting  Idahilih/  for  Collision 

335.  Duty  to  Obey  Rules. — Persons  engaged  in  navieating  vessel? 
upon  navigable  waters  are  bound  to  a  strict  and  constant  observance 
of  the  rules  of  navigation  in  all  cases  wherein  they  are  applicable.'' 
and  they  are  entitled  to  rely  on  the  assumption  that  they  will  be 
obeyed  by  the  other  vessels  until  the  contrary  is  obvious.*  The  rules 
are  binding  also  upon  public  vessels  of  the  United  States,*  and  ships 
carrying  the  mails.*  The  rules  of  navigation  are  obligatory  upon 
vessels  approaching  each  other  so  as  to  involve  risk  of  collision  from 
the  time  a  necessity  for  precaution  begins,  and  continue  applicable 
so  long  as  the  means  and  opportunity  to  avoid  the  danger  remain.' 

17.  See  supra,  par.  14,  285.  37  U.  S.  (L.  ed.)  1218;  The  Umbria, 

18.  The  Steamboat  Kew  York  v.  166  U.  S.  404,  16  S.  Ct.  610,  41  U.  S. 
Rae,  18  How.  223,  15  U.  S.  (L.  ed.)   (L.  ed.)  1053. 

359;    Gnlbertson    t.    The    Steamer  Note:  9  Ii.R.A.(N.S.)  375. 

Southem  Belle,  18  How.  584,  15  U.  8.  Stnrgia  v.  Clougb,  21  How.  451, 

S.  (L.  ed.)  493;  The  John  Fraser,  16  U.  S.  (L.  ed.)  188;  The  Servia, 

21  How.  184,  16  U.  S.  (L.  ed.)  106;  149  tl.  S.  144,  13  S.  Ct.  817,  37  IT.  S. 

The  Merrimae,  14  Wall.  199,  20  U.  S.  (L.  ed.)  681;  Belden  v.  Chase,  150 

(L.  ed.)  873.  U.  S.  674,  U  S.  Ct.  264,  37  U.  S.  (L. 

Note:  76  Am.  Dee.  607.  ed.)  1218;  The  Oregon,  158  U.  S.  186, 

19.  The  Merrimae,  14  Wall.  199,  20  15  S.  Ct  804,  39  U.  S.  (L.  ed.)  943; 
U.  S.  (L.  ed.)  873.  The  Victory,  168  TI.  S.  410,  18  S.  Ct. 

20.  Cnlbertson  v.  The  Steamer  149,  42  U.  S.  (L.  ed.)  519;  The  A1- 
Southern  Belle,  18  How.  584, 15  0.  S.  bert  Dnmoia,  177  U.  S.  240,  20  S.  Ct. 
(L.  ed.)  493;  The  John  Fraser,  21  595,  44  U.  S.  (L.  ed.)  75L 

How.  184,  16  U.  S.  (L.  ed.)  106;  The  3.  United  States  v.  St.  Louis,  etc., 

Vanderbilt,  6  WaU.  225,  18  U.  S.  (L.  Transp.  Co.,  184  U.  S.  247,  22  6.  Ct 

ed.)  823.  350,  46  U.  S.  (L.  ed.)  620. 

1.  Mew  York,  etc.,  United  States  4.  Note:  75  Am.  Dec.  612. 

Mail  Steamship  Co.  v.  Bnmball,  21  6.  New  York,  etc.,  United  States 

How.  372, 16  U.  S.  (L.  ed.)  144;  Bent-  Mail  Steamshm  Co.  v.  Rumball,  21 

lev  V.  Coyne,  4  Wall.  509,  18  U.  S.  How.  372,  16  U.  S.  (L.  ed.)  144;  The 

(L.  ed.)  457;  The  Johnson,  9  Wall.  Ottawa,  3  Wall.  268, 18  U.  S.  (L.  ed.) 

146, 19  U.  S.  (L.  ed.)  610;  The  Cayu-  165;  The  Nichols,  7  TP-all.  656,  19  U. 

ga,  14  Wall.  270,  20  U.  S.  (L.  ed.)  S.  (L.  ed.)  157;  The  Johnson,  9  Wall. 

828;  The  John  L.  Hasbxoack,  93  U.  146,  19  U.  S.  (L.  ed.)  610;  The  Wen- 

S.  405,  23  U.  S.  (L.  ed.)  962;  Belden  ona,  19  Wall.  41,  22  U.  S.  (L.  ed.) 

V.  Chase,  150  U.  S.  674,  14  S.  Ct.  264,  52;  The  Dexter,  33  WaU.  69,  23  U. 
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The  precautions  prescribed  by  the  rules  must  be  iakm  seasonably; 
and  if  they  are  postponed  until  too  late  to  be  effectual  in  avoiding 
the  collision,  their  formal  observance  at  that  time  will  constitute  no 
defense  if  the  accident  could  have  been  obviated  by  observing  them 
sooner.' 

336.  Effect  of  Violation  Generally. — Disregard  of  any  obligatory 
rule  or  precaution  in  navigating  is  a  fault  that  renders  the  offending 
vessel  luible  for  collision  directly  caused  or  contributed  to  thereby.' 
It  does  not,  however,  fix  her  with  responsibility  as  a  matter  of  law ; 
and  if  it  affirmatively  appears  that  the  fault  had  nothing  to  do  with 
the  collision,  the  nonobservance  of  the  rule  becomes  immaterial.* 
Furthermore,  a  departure  by  one  vessel  from  her  duty  as  prescribed 
by  the  rules  does  not  exonerate  the  other  from  the  general  du^  to 
do  everything  she  can  to  avoid  collision.* 

337.  Justification  for  Departure  from  Rules. — Nautical  rules  are 
intended  to  prevent  collisions,  and  are  required  to  be  followed  because 
in  most  situations  their  observance  will  have  that  effect.  However, 
special  circumstances  sometimes  arise  in  which  the  observance  of  the 
ordinary  rule  will  promote  instead  of  avert  a  collision.  In  such  cases 
it  has  long  been  established  that  either  vessel  may  and  should  do 
whatever  seems  best  calculated  to  avoid  the  danger  in  the  situation 
presented,  even  though  her  action  involves  a  departure  from  the 
mles.^**   In  recognition  of  this  principle,  Congress  has  expressly  en- 

S.  (L.  ed.)  84;  The  Servia,  149  U.  S.  7.  Chamberlain  v.  Ward,  21  How. 

144,  13  S.  a.  817,  37  U.  S.  (L.  ed.)  548,  16  U.  S.  (L.  ed.)  2U;  The  Par- 

GSl;  Belden  v.  CSiase,  150  U.  S.  674, 14  rafrut,  10  Wall.  334,  19  TT.  S.  (L.  ed.) 

S.  Ct.  264,  37  U.  S.  (L.  ed.)  1218;  The  946;  The  Pennsylvania,  19  Wall.  125, 

Breakwater,  155  XT.  S.  252,  15  8.  Ct.  22  U.  S.  (L.  ed.)  148. 

99,  39  U.  S.  (L.  ed.)  139.  8.  New  York,  etc..  Steamship  Co.  v. 

6.  Union   Steamship  Co.  v.  New  Calderwood,  19  How.  241,  15  U.  8. 

York,  etc.,  Steamship  Co.,  24  How.  (L.  ed.)  612;  The  Farraput,  10  Wall. 

307.  16  U.  S.  (U  ed.)  699;  The  Van-  334, 19  U.  S.  (L.  ed.)  946;  The  Penn- 

derbilt,  6  Wall.  225,  18  U.  S.  (L.  ed.)  sylvania.  19  WaU.  125,  22  U.  S.  (L. 

823:  The  Carroll,  8  Wall.  302,  19  U.  ed.)  148;  The  City  of  Washington,  92 

S.  fX.  ed.)  392;  The  Johnson,  9  Wall  U.  S.  31,  23  U.  S.  (L.  ed.)  600;  The 

146.  19  U.  S.  (L.  ed.)  610;  The  Fair-  Wanata,  95  U.  S.  600,  24  U.  S.  (L. 

banks.  9  WaU.  420,  19  U.  S.  (L.  ed.)  ed.)  461;  The  Umbria,  166  U.  S.  404, 

708;  The  Steamer  S^-raciiiie,  12  Wall.  16  S.  Ct.  610,  41  U.  S.  (L.  ed.)  1053. 

167,  20  U.  S.  (L.  ed.)  382;  The  Merri-  Note:  9  L.R.A.(N.S.)  375. 

mac,  14  Wall.  199,  20  V.  S.  (L.  ed.)  And  see  infra,  par.  373. 

873;  The  Wenona,  10  Wall.  41,  22  V.  B.  See  supra,  par.  318,  and  infra, 

S.  (L.  ed.)  52:  The  Teutonia.  23  Wall.  par.  338. 

77,  23  U.  S.  (L.  ed.)  44:  The  Sunnv-  10.  St.  John  v.  Paine,  10  How.  557, 

side,  91  U.  S.  208.  '13  V.  S.  (L.  ed.)  13  U.  S.  (L.  ed.)  537;  New  York,  etc., 

302:  The  America.  92  U.  S.  432.  23  United  States  Mail  Steamship  Co.  v. 

U.  S.  (L.  ed.)  724:  The  Connecticut,  Rumball,  21  How.  372,  16  U.  S.  (L. 

103  U.  S.  710,  26  U.  S.  (L.  ed.)  467;  ed.)  144;  The  Cayusra,  14  WaU.  270, 

The  Breakwater.  155  U.  S.  252,  15  S.  20  U.  8.  (L.  ed.)  828;  The  John  L. 

Ct.  99,  39  U.  S.  (L.  ed.)  139.  Hosbroack,  93  U.  8.  406,  23  U.  S. 
R.  C.  L.  Vol,  XXIV.— 79.  1249 
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acted  that  "in  obeying  and  construing  these  rules  due  regard  shall 
be  had  to  all  dangers  of  navigation  and  collision  and  to  any  special 
circumstances  which  may  render  a  departure  from  the  above  rulea 
necessary  in  order  to  avoid  immediate  doager."  Exceptions  of  this 
kind  to  the  general  rules  of  navigation  are  admitted  with  reluc- 
tance and  great  caution  by  the  courtSj  Mid  only  when  imperatively 
required  by  the  special  circumstances  of  the  case,  such  as  a  manifestly 
wrong  manoeuvre  by  the  other  vessel,  the  nearness  of  shallow  water  or 
a  concealed  rock,  or  the  approach  of  a  third  vessel  and  the  like.^^ 
The  necessity  must  be  dear  and  the  emergency  sudden  and  alarming 
before  the  disobedience  can  be  excused.^*  The  justification  extends 
only  to  the  immediate  danger  and  ceases  after  the  necessity  for  the 
d^arture  from  the  rules  is  at  an  end.^* 

338.  Observance  of  Rules  as  Discharging  Duty  to  Avoid  Collision. — 
Under  all  ordinary  circumstances  a  vessel  discharges  her  full  duty  to 
another  by  a  faithful  and  literal  observance  of  the  rules  of  naviga- 
tion.^'  She  cannot  be  held  at  fault  for  so  doing  even  though  a  differ- 


(L.  ed.)  962;  Belden  v.  Chase,  150  ed.)  139;  The  Oregon,  158  U.  S.  186, 

U.  S.  674,  14  S.  Ct.  264,  37  U.  S.  (L.  15  S.  Ct.  804,  39  U.  S.  (L.  ed.)  943; 

ed.)  1218;  The  Umbria,  166  U.  S.  404,  The  Umbria,  166  U.  S.  404,  16  S.  Ct. 

16  S.  Ct.  610,  41  TJ.  S.  (L.  ed.)  1053;  610,  41  U.  S.  (L.  ed.)  1053;  The  New 

The  New  York,  175  U.  S.  187,  20  S.  York,  175  U.  S.  187,  20  S.  Ct.  67, 

Ct.  67,  44  U.  S.  (L.  ed.)  128.    And  44  U.  S.  (L.  ed.)  126;  The  Albert 

see  snpra,  par.  318.  Dumois,  177  U.  S.  240,  20  S.  Ct  595, 

11.  St  John  V.  Paine,  10  How.  557,  44  U.  S.  (L.  ed.)  751. 

13  n.  S.  (L.  ed.)  537;  The  Grace  Notes:  45  Am.  Dee.  60;  75  Am. 

Girdler,  7  Wall.  196, 19  U.  S.  (L.  ed.)  Dec.  601. 

113;  The  Fairbanks,  9  Wall.  420,  19  12.  The  Maggie  J.  Smith,  123  U.  S. 

U.  S.  (L,  ed.)  708;  The  Maria  Martin,  349,  8  S.  Ct.  159,  31  U.  S.  (L.  ed.) 

12  WaU.  31,  20  V.  S.  (L.  ed.)  251;  141;  The  Blue  Jacket,  144  U.  S.  371, 

The  Cayuga,  14  Wall.  270,  20  U.  S.  12  S.  Ct.  711,  36  V.  S.  (L.  ed.) 

(L.  ed.)  828;  The  Sea  GuU,  23  WaU.  469;  Belden  v.  Chase,  150  U.  S.  674, 

165,  23  V.  S.  (L.  ed.)  90;  The  Sunny-  14  S.  Ct.  264,  37  U.  S.  (L.  ed.)  1218; 

side,  91  V.  S.  208,  23  U.  S.  (L.  ed.)  The  Britannia,  153  U.  S.  130,  14  S. 

302;  The  Colorado,  91  U.  S.  692,  23  Ct.  795,  38  U.  S.  (L.  ed.)  660:  The 

U.  S.  (L.  ed.)  379;  The  Annie  Linds-  Breakwater,  155  U.  S.  252,  15  S.  Ct. 

ley,  104  U.  S.  185,  26  U.  S.  (L.  ed.)  99,  39  U.  S.  (L.  ed.)  139;  The  Oregon, 

716;  The  Elizabeth  Jones,  112  V.  S.  158  U.  S.  186,  15  S.  Ct.  804,  39  U.  S. 

514,  5  S.  Ct.  468,  28  U.  S.  (L.  ed.)  (L.  ed.)  943:  The  Albert  Dumois,  177 

812;  The  Maggie  J.  Smith,  123  V.  S.  U.  S.  240,  20  S.  Ct.  595,  44  U.  S.  (L. 

349,  8  S.  Ct.  159,  31  U.  S.  (L.  ed.)  ed.)  751. 

141;  The  Naeoochee,  137  U.  S.  330,  13.  Belden  v.  Chase,  150  U.  S.  674^ 

11  S.  Ct.  122,  34  U.  S.  (L.  ed.)  687;  14  S.  Ct.  264,  37  U.  S.  (L.  ed.)  1218. 

The  Blue  Jacket,  144  U.  S.  371,  12  14.  The  John  L.  Hasbrouck,  93  U. 

S.  Ct.  711,  36  U.  S.  (L.  ed.)  469;  The  S.  405,  23  U.  S.  (L.  ed.)  962;  Belden 

Servia,  149  U.  S.  144,  13  S.  Ct.  817,  v.  Chaae,  150  U.  S.  674^  14  S.  Ct.  264» 

37  U.  S.  (L.  ed.)  681;  The  Britannia,  37  U.  S.  (L.  ed.)  1218. 

153  U.  S.  130,  14  S.  Ct.  795,  38  U.  S.  16.  The  Oregon,  158  U.  S.  186,  15 

(L.  ed.)  660;  The  Breakwater,  155  8.  Ct.  804,  39  U.  S.  (L.  ed.)  943.  And 

0.  S.  252,  15  S.  Ct.  09,  30  U.  S.  (L.  see  supra,  par.  335  et  seq. 
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en%  course  would  have  prevented  the  collMon,'*  unless  it  is  plainly 
apparent  that  her  commander  was  guilty  of  negligence  or  a  culpable 
want  of  seamanship  in  not  perceiving  the  necessity  for  a  departure 
from  the  rule,  and  acting  accordingly.*'  On  the  other  hand,  nothing 
in  the  rules  will  exonerate  any  ship  or  the  owner  or  master  or  crew 
thereof  from  the  consequences  of  any  neglect  to  carry  lights  or  signals, 
or  of  any  neglect  to  keep  a  proper  lookout,  or  of  tJie  neglect  of  any 
precaution  which  may  be  required  by  the  ordinary  practice  of  seamen, 
or  by  the  special  circumstances  of  ihe  case."  A  technical  observance 
of  the  rules  of  navigation  will  not  relieve  liie  vessel  from  blame  if  the 
colliaon  could  have  been  avoided  by  proper  care  and  skill  on  her  part, 
or  even  by  a  departure  from  the  rules.** 


Equipment  and  Complement  of  Vessels 

339.  In  GeneraL — Persons  engaged  in  the  business  of  navigation 
are  bound  to  see  that  the  vessel  is  seaworthy,  well  manned,  and 
equipped  for  the  business  in  which  she  is  engaged,'^  and  whenever 
a  collision  ensues  from  the  defective  condition  or  unfitness  of  the 
colliding  vessel  for  the  voyage,  or  the  incompetency  or  lack  of  skill 
of  those  in  charge,  the  vessel  and  owner  are  liable.^  However,  the 
weakness  of  a  vessel  does  not  relieve  others  from  the  duty  of  exer- 
cising due  care  to  avoid  collision,  or  prevent  die  owner  from  recover- 
ing, even  though  his  boat  would  not  have  been  injured  if  of  ordinary 
strength.' 


16.  Belden  v.  Chase,  150  U.  S.  674,  U.  S.  (L.  ed.)  724;  The  New  York,. 
14  S.  Ct.  264,  37  U.  S.  (L.  ed.)  1218.  175  U.  S.  187,  20  S.  Ct.  67,  44  U.  S. 

17.  Crockett    v.    Steamboat    Isaac  (L.  ed.)  126. 

Newton,  18  How.  681,  l5  U.  S.  (L.  ed.)  Note :  121  A.  S.  E.  40. 

492;  The  Sunnyside,  91  U.  S.  208,  23  And  see  supra,  par.  318. 

U.  S.  (L.  ed.)  302;  The  Adriatic,  107  20.  The  Continental,  14  Wall.  345, 

U.  S.  512,  2  S.  Ct.  366,  27  U.  S.  (L.  20  U.  S.  (L.  ed.)  801;  The  Teutonia, 

ed.)  497;  The  Nacoochee,  137  U.  S.  23  WaU.  77,  23  U.  S.  (L.  ed.)  44. 

330,  11  S.  Ct  122,  84  U.  S,  (L.  ed.)  1.  St.  John  v.  Paine,  10  How.  557, 

687.                                       «  13  U.  S.  (L.  ed.)  537;  Chamberlain  v. 

18.  Chamberlain  v.  Ward,  21  How.  Ward,  21  How.  648,  16  U.  S.  (L.  ed.> 
548,  16  U.  8.  (L.  ed.)  211;  Ward  v.  211;  Stnrgia  v.  Boyer,  24  How.  110, 
Chamberlain,  21  How.  572,  16  U.  S.  16  U.  S.  (L.  ed.)  591;  The  Continent- 
(L.  ed.)  219;  The  Sunnyside,  91  U.  al,  14  Wall.  345,  20  U.  S.  (L.  ed.) 
S.  208,  23  U.  S.  (L.  ed.)  302;  The  801;  The  Clarito,  23  Wall.  1,  23  U. 
Elizabeth  Jones,  112  U.  S.  514,  6  S.  S.  (L.  ed.)  146;  The  Tentonia,  23 
Ct.  468,  28  U.  S.  (L.  ed.)  812;  Rich-  Wall.  77,  23  U.  S.  (L.  ed.)  44;  The 
flieu,  etc.,  Nav.  Co.  v.  Boston  Marine  Albert  Dumois,  177  U.  S.  240,  20  S. 
Ins.  Co.,  136  U.  S.  408,  10  S.  Ct.  934,  Ct.  595,  44  U.  S.  (L.  ed.)  751. 

34  U.  S.  (L.  ed.)  398;  The  Blue  2.  Inman  v.  Punk,  7  B.  Mon.  (Ky.) 

Jacket,  144  U.  S.  371,  12  S.  Ct.  TU,  638,  46  Am.  Dec.  526. 

36  U.  S.  (L.  ed.)  469.  Note:  30  Am.  Rep.  19L 

19.  The  America,  92  U.  S.  432,  23 
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340.  Requirements  as  to  Signal  Lights. — ^Vessels  of  di£ferent  classes 
are  required  to  show  at  night  characteristic  lights  of  prescribed  colors 

in  designated  parts  of  the  vessel."  A  steam  vessel  under  way  must 
oany  a  bright  light  forward,  green  and  red  lights  on  the  starboard 
and  port  side,  respectively,  fitted  wi&  inboard  screens  so  as  to  prevent 
the  colored  lights  from  being  seen  across  the  bows,*  and  a  central 
range  of  two  white  lights  *  A  sailing  vessel  under  way,  or  any  vessel 
being  towed,  must  carry  the  same  lighta  as  steamships  under  way,  with 
the  exception  of  the  white  lights,  which  they  must  never  carry.' 
Pilot  boats  cary  masthead  lights.^  A  vessel  which  is  being  overtaken 
by  another  must  show  from  her  stem  to  such  last  mentioned  ship  a 
white  light  or  a  flare-up  light.®  These  lights  are  required  to  be  shown 
in  order  to  be  seen  by  other  vessels  in  time  to  adopt  tiie  proper  move- 
ments and  precautions  to  prevent  collision ;  and  if  they  bum  so  dimly 
as  not  to  fulfil  this  purpose,  they  do  not  constitute  a  compliance  with 
the  statute.* 

341.  Effect  of  Omission  to  Display  Proper  Lights. — Absence  of 
proper  signal  lights  is  a  fault  which  renders  the  vessel  liable  for  any 
collision  thereby  caused  or  contributed  to,"  as  where  the  other  vessel, 
in  spite  of  the  exercise  of  due  care,  is  misled  as  to  the  character,  dis- 
tance, or  course  of  the  one  in  default.^^  But  the  omission  does  not 
place  the  offending  vessel  outside  the  pale  of  the  law,  or  authorize  the 
other  vessel  to  disregard  or  violate  any  rule  of  navigation  or  to  neglect 
any  reasonable  or  practicable  precaution  to  avoid  a  collision  which 
the  circumstances  afford  the  means  and  opportunity  to  adopt.'*  The 

3.  Chamberiain  v.  Ward,  21  How.  Sea  Gull.  23  Wall.  165,  23  U.  S.  <L. 
548.  16  U.  S.  (L.  ed.)  211;  The  Sea  ed.)  90;  The  Brand,  224  Fed.  391, 
OqU,  23  Wall.  165,  23  U.  S.  (L.  ed.)  140  C.  G.  A.  77,  Aim.  Gas.  ISITB  996. 
90;  The  Sunnyaide,  91  U.  S.  208,  23  7.  The  City  of  Washington,  92  U. 
U.  S.  {L.  ed.)  802;  The  Wanata,  95  S.  31,  23  U.  S.  (L.  ed.)  600. 

V.  6.  600,  24  U.  S.  (L.  ed.)  461;  Bel-  8.  The  Oregon,  158  U.  S.  186,  15 
den  T.  Chase^  150  U.  S.  674,  14  S.  Ct.  S.  Gt  804,  39  U.  S.  (L.  ed.)  943. 
264,  37*  U.  S.  (L.  ed.)  1218;  Union  Note:  75  Am.  Deo.  611. 
Steamship  Go.  v.  Nottingham,  17  9.  Gbamberiain  v.  Ward,  21  How. 
Grat.  (Va.)  115,  91  Am.  Dec.  378.  54^,  16  U.  S.  (L.  ed.)  211;  The 
Notes:  45  Am.  Dee.  65;  75  Am.  Ariadne.  13  Wall.  475,  20  U.  S.  (L. 
Dec.  610;  121  A.  S.  B.  SO:  16  Ann.  ed.)  542;  The  Continental,  14  Wall- 
Gas.  552  et  aeq.  345,  20  U.  S.  (L.  ed.)  801;  The  Sea 

4.  The  Ottawa,  3  Wall.  268,  18  GnU,  23  WaU.  165,  23  U.  S.  (L.  ed.) 
U.  S.  (L.  ed.)  165;  The  Fairbanks,  9  90. 

WaU.  420,  19  U.  S.  (L.  ed.)  708;  The  10.  Waring  v.  Clarke,  6  How.  441, 
North  Star,  106  U.  S.  17,  1  8.  Ct.  41,  12  U.  S.  (L.  ed.)  226;  The  Sunny- 
27  U.  S.  (L.  ed.)  91.  side,  91  U.  S.  208,  23  U.  S.  (L.  ed.) 

5.  The  Continental,  14  WaU.  345,  302. 

20  U.  S.  (L.  ed.)  801.  Note:  16  Ann.  Gas.  554. 

6.  The  Hypodame,  6  Wall.  216,  18  11.  The  Scotia,  14  WaU.  170,  20  G. 
U.  S.  (L.  ed.)  794;  The  Fairbanks,  S.  (L.  ed.)  822. 

9  WaU.  420,  19  U.  S.  (L.  ed.)  708;  12.  Chamberlain  v.  Ward,  21  How. 
The  Continental,  14  WaU.  345;  The  548,  16  U.  S.  (L.  ed.)  211;  Nelson  t. 
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injured  vessel,  though  without  the  required  lights,  may  therefore 
recover  if  the  other  vessel  actually  saw  her,  or,  by  the  exercise  of 
due  and  proper  diligence,  could  have  seen  her  and  ascertained  her 
character  and  course  in  time  to  avoid  the  collision,  and  it  c^pears 
that  the  default  did  not  and  could  not  have  contributed  to  the 
accident.** 

342.  Lights  on  Vessels  at  Anchor,  Moored,  or  Aground. — ^The  lights 
to  he  carried  by  vessels  of  different  types  when  moored,  anchored,  or 
aground  are,  for  the  most  part,  carefully  prescribed  by  federal  and 
local  statutes,  ordinances  and  regulations.**  These  are  strictly  en- 
fon^d,  and  if  a  collision  happens  when  no  such  signal  light  is  dis- 
played, the  vessel  so  in  default  wiU  be  chargeable  with  negligence." 
A  state  statute  requiring  a  vessel  at  anchor  to  show  a  light  in  a  i^eci- 
fied  place  will  not,  however,  be  applied  by  a  court  of  admiralty  as 
against  a  foreign  ship  displaying  a  light  within  the  requirements  of 
the  admiralty  rule.**  In  the  absence  of  positive  enactments  of 
this  characterj  the  subject  is  governed  by  the  rules  of  the  maritime 
law  or  local  custom.*'  ApEirt  from  statute  there  is  no  positive  rule  of 
law  that  a  vessel  shall  always  exhibit  anchor  lights,*®  and  whether 
the  omission  of  such  light  is  negligence  barring  her  from  recovery 
for  damages  by  being  run  down  by  another  vessel  depends  on  the 
circumstances  of  the  particular  case.**  Vessels  at  anchor  in  or  near 
the  usual  track  of  others,  or  the  entrance  to  any  part  of  a  harbor, 
should  carry  &e  customary  lights  or  set  an  anchor  watch,  as  measures 

Leiand,  22  How.  48,  16  U.  S.  (L.  ed.)   Hoffman  v.  Union  Ferry  Co.,  47  N. 

269;  The  Gray  Eagle,  9  Wall.  575,  Y.  176,  7  Am.  Rep.  45. 

19  U.  S.  "(L.  ed.)  741;  The  Ariadne,      Note:  30  Am.  Rep.  195. 

13  Wall.  475,  20  U.  S.  (L.  ed.)  542;      14.  The  "Wanata,  95  U.  S.  600,  24 

The  Continental,  14  Wall.  345,  20  U.  U.  S.  (L.  ed.)  461;  The  Oregon,  1&8 

S.  (L.  ed.)  851;  The  Sunnyside,  91  U.  S.-186,  15  S.  Ct.  804,  39  U.  S. 

U.  S.  208,  23  U.  S.  (L.  ed.)  302.  (L.  ed.)  943. 

13.  New  York,  etc.,  Steamship  Co.  v.  Note:  16  Ann.  Cas.  551  et  sea.,  554. 
Calderwood,  19  How.  241, 15  U.  S.  (L.  15.  Carscallfen  v.  Coeur  D^Alcne, 
ed.)  612;  Steamer  Louisiana  v.  Fisher,  etc->  Transp.  Co.;  15  Idaho  444,  98  Pac. 
21  How.  1,  16  U.  S.  (L.  ed.)  29;  Brig  ^22,  16  Ann.  Cas.  544  and  note. 


James  Gray  v.  Ship  John  Fraser,  21  '^^^   Steamboat  New  York  v. 

How.  184,  16  U.  S.  (L.  ed.)  106;  The  ^^w.  223,  15  U.  S.  (L.  ed.) 


Hvpodame,  6  Wall.  216,  18  U.  S.  (L. 
ed.)  704;  The  Gray  Eagle,  9  Wall. 
505,  19  U.  S.  (L.  ed.)  741;  The  Ari- 
adne, 13  Wall.  475,  20  U.  S.  (L.  ed.) 
542;  The  Continental,  14  Wall. -345, 
20  U.  S.  (U  ed.)  801;  The  Wenona, 
19  WaU.  41,  22  U.  S.  (L.  ed.)  52; 
The  City  of  Washington,  92  U.  8.  31, 
23  U.  S.'  (L.  ed.)  600;  Bigelow  v. 
Vickerson.  70  Fed.  113,  34  U.  S.  App. 
i61,  17  C.  C.  A.  1,  30  L.R.A.  336; 


19.  Carscallen  v.  Coeur  D'Alene, 
etc.,  Transp.  Co.,  15  Idaho  444,  98 
Pae.  622,  16  Ann.  Cas.  544  and  note; 
Carsley  v.  White,  21  Pick.  (Mass.) 
254,  32  Am.  Dec.  259. 


18.  Carsley  v.  White,  21  Pick. 
(Mass.)  254,  32  Am.  Dec.  259;  Simp- 
son V.  Hand,  6  Whart  fPa.)  311,  36 
Am.  Dee.  231. 


Note:  45  Am.  Dec.  55. 


17.  Note:  16  Ann.  Cas.  550. 
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of  commoQ  prudence ;  and  the  omission  to  do  so  is  such  negligence  ta 
will  prevent  the  owner  frcHn  recovering  damages  sustained  by  a  colli- 
sion caused  thereby,***  and  render  her  liable  for  any  damage  suffered 
by  the  other  vessel.'  The  same  rule  is  fq>plicable  to  a  boat  fastened  for 
the  night  at  a  landing  vhere  other  vessels  may  have  occasion  to  make 
stops  in  the  night  *  If,  however,  she  is  anchored  or  fastened  at  a 
safe  place,  out  of  the  customary  line  of  navigation  and  especially  if 
at  a  place  set  apart  for  such  vessels,  she  is  not  required  to  set  a  watch 
or  exhibit  lights,  and  is  not  at  fault  for  the  omission.' 

343.  Duty  to  Maintain  Lookout. — By  the  general  maritime  law,  as 
enforced  by  courts  of  admiralty  and  recognized  by  allusion  in  the 
statutory  rules  of  navigatiop,*  every  vessel  navigating  the  thorough- 
fares of  commerce  is  required  to  have  a  lookout,  who  shall  be  a  person 
other  than  the  master,  pilot,  helmsman,  or  other  officer  or  member  of 
the  crew,  whose  sole  business  shall  be  to  look  for  and  report  vessels 
and  dangers  ahead.  He  must  be  a  person  of  suitable  experience 
and  competence,  properly  stationed  and  vigilantly  employed  in  the 
performance  of  his  duty;  and  for  a  failure,  especially  at  night,  in 
any  of  those  particulars  leading  to  a  collision  the  vessel  and  her  owners 
are  liable,  unless  the  other  vessel  is  dearly  at  fault'   Lookouts  should 


20.  Culbertson  v.  Steamer  Southern  444,  98  Pae.  622,  16  Ann.  Cas.  544  and 
Belle,  18  How.  584,  15  U.  S.  (L.  ed.)  note. 

493;  Rogers  v.  Steamer  St.  Charles,  19     Notes:  46  Am.  Dee.  65;  121  A.  S.  B. 

How.  108,  15  U.  S.  (L.  ed.)  563;  The  51. 

Hypodame,  6  WaU.  216,  18  U.  S.  4.  The  Parragut,  10  WaU.  334,  19 
(L.  ed.)  794;  The  Bridgeport,  14  Wall.  U.  S.  (L.  ed.)  946;  Richelieu,  etc.,  Nav. 
116,  20  tJ.  S.  (L.  ed.)  787;  lanis  v.  Co.  v.  Boston  Marine  Ins.  Co.,  136  U. 
Steamer  Senator,  1  Cal.  459,  54  Am.  S.  408, 10  S.  CL  934, 34  0.  S.  (L.  ed.) 
Dec.  305  and  note;  Carscallen  v.  Coenr  398. 

D'Alene,  etc,  Tranap.  Co.,  15  Idaho  6.  St.  John  v.  Paioe,  10  Hov.  S57, 
444,  98  Pac.  622,  16  Ann.  Cas.  544  and  13  U.  S.  (L.  ed.)  637;  Newton  v.  Bteb- 
note^  Arctic  F.  Ins.  Co.  t.  Austin,  69  bins,  10  How.  686,  13  0.  8.  (L,  ed.) 
N.  T.  470,  25  Am.  Repi  221;  Simpson  551;  The  Genesee  Chief  t.  Ktzhugh, 
V.  Hand,  6  Whart.  (Pa.)  311,  36  Am  12  How.  443,  13  U.  S.  (U  ed.)  10&: 
Dee.  231.  Schooner  Catherine  v.  Diddnson,  17 

Notes:  45  Am.  Dec  56;  76  Am.  Dec.  How.  170, 15  U.  S.  (L.  ed.)  233;  Tb« 
605;  121  A.  S.  R.  61.  Steamboat  New  York  v.  Rae,  IB  How. 

1.  The  John  Fraser,  21  How.  184,  223,  15  U.  S.  (L.  ed.)  359;  Ooslee  v. 
16  U.  S.  (L.  ed.)  106.  Shute,  18  How.  463,  16  U.  S.  (L.  ed.) 

2.  Ure  V.  Coffman,  19  How.  56,  16  462;  The  John  Fraser,  21  How,  184, 
U.  S.  (L.  ed.)  567.  16  U.  S.  (L.  ed.)  106;  Chamberlain 

3.  Culbertson  v.  Steamer  Southern  Ward,  21  How.  648,  16  U,  8.  (L.  ed.) 
Belle,  IS  How.  584,  15  U.  S.  (L.  ed.)  211;  Ward  v.  Chamberlain,  21  How. 
493;  Ure  v.  Coffman,  19  How.  56,  672, 16  U.  S.  (L.  ed.)  219;  New  York, 
15  U.  S.  (L.  ed.)  567;  The  Bridgeport,  etc,  Truisp.  Co.  v.  Philadelphia,  etc., 
14  Wall.  116,  20  U.  S.  (L.  ed.)  787;  Steam  Nav.  Co.,  22  How.  461,  16  U. 
Innis  V.  Steamer  Senator,  1  Cal.  459,  S.  (L.  ed.)  397;  Haney  v.  Baltimore 
54  Am.  Dec.  305;  Carscallen  v.  Coeur  Steam  Packet  Co.,  23  How.  287, 16  U. 
D'Alene,  etc.,  Tninap.  Co.,  15  Idaho  S.  (L.  ed.)  562;  Whitridge  t.  DilL  23 
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generally  be  stationed  forward,  where  the  view  forward  or  on  the  aide 
to  which  tiiey  are  assigned  is  not  obstracted  by  the  lights,  rigging, 
or  spars  of  the  veesel ;  and,  in  general,  elevated  portions,  such  as  the 
hurricane  deck,  are  not  so  favorable  situations  as  those  more  usually 
selected  on  the  forward  deck,  nearer  the  stem.'  Ocean  steamers,  and 
those  navigating  the  Great  laikea,  should  have,  in  addition  to  the  offi- 
^•er  of  the  deck,  two  lookouts,  one  on  either  bow,  as  far  forward  as 
possible,  and  with  no  other  duties  to  perform.'  A  custom  not  to  have 
a  lookout  at  certain  times  will  not  justify  the  absence  of  one  when 
the  vessel  is  in  close  proximity  to  others/  or  at  other  times  wheii 
there  is  danger  of  collision  unless  vigilant  watch  is  kept*  The  obli- 
gation to  have  a  vigilant  lookout,  who  properly  performs  hia  duty, 
is  especially  imperative  in  thoroughfares  near  large  ports  which  are 
always  crowded  with  shipping.'"  A  lookout  aft  is  not  necessary  at 
all  times,^^  but  a  large  steamer  is  at  fault  for  not  having  one  on  the 
stem  when  backing  out  of  a  crowded  ^p.^*  And  no  vessel  should 
change  her  course  materially  without  having  first  made  such  an 
observation  in  all  directions  as  will  enable  her  to  know  how  what  she 
ia  about  to  do  will  affect  others  in  her  immediate  vicinity.*'  Although 
the  failure  to  have  a  competent  and  vigilant  lookout  duly  stationed 
is  a  fault,  it  will  not  render  the  vessel  liable  where  it  clearly  appears 

How.  448,  16  U.  S.  (L.  ed.)  581;  The  13  U.  S.  (L.  ed.)  537;  Chamberlam  v. 
Ottawa,  3  Wall.  268,  18  U.  S.  (L.  ed.)  Ward,  21  How.  548,  16  U.  S.  (L.  ed.) 
165;  The  Hypodame,  6  Wall.  216,  18  211;  The  Ottawa,  3  Wall.  268, 18  U.  S. 
U.  S.  (L.  ed.)  794;  The  Farragut,  10  (L.  ed.)  165;  The  Wanata,  05  V.  8. 
WaU.  334,  19  U.  S.  (L.  ed.)  946;  The  800,  24  U.  S.  (L.  ed.)  481. 
Ariadne,  13   Wall.   475,   20  U.   S.  7.  Chamberlain  v.  Ward,  21  How. 
(L.  ed.)  542;  The  Continental,  14  548,  16  U.  S.  (L.  ed.)  211;  The  Colo- 
Wall.  345,  21  U.  8.  (L.  ed.)  801;  The  rado,  91  U.  S.  692,  23  U.  S.  (L.  ed.) 
Dexter,  23  Wall.  69,  23  U.  S.  (L.  ed.)  379;  The  Oregon,  158  U.  S.  186, 15  S. 
84;  The  Sea  GuU,  23  Wall.  165,  23  U.  Ct.  804,  39  U.  S.  (L.  ed.)  943. 
S.  (L.  ed.)  90;  The  Sunnyside,  91  U.  8.  Thorp  t.  Hammond,  12  Wall. 
S.  208,  23  U.  S.  (L.  ed.)  302;  The  Col-  408,  20  U.  S.  (L.  ed.)  419;  The  Vie- 
orado,  91  U.  8.  692,  23  U.  8.  {L.  ed.)  tory,  168  U.  S.  410,  18  8.  Ct.  149,  42 
379;  The  Wanata,  95  U.  S.  600,  24  U.  U.  8.  (L.  ed.)  519. 
8.  (L.  ed.)  461;  The  Belgenland,  114  9.  Richelieu,  etc.,  Kav.  Co.  v.  Bos- 
n.  8.  355,  6  8.  Ct.  860,  29  U.  S.  ton  Marine  Ins.  Co.,  136  U.  8.  408,  10 
(L.  ed.)  152;  Richelieu,  etc.,  Nav.  Co.  8.  Ct.  934,  34  U.  8.  (U  ed.)  398. 
V.  Boston  Marine  Ins.  Co.,  136  U.  S.  10.  The  Ariadne,  13  Wall.  476,  20 
408,  10  S.  Ct.  934,  34  U.  8.  {h.  ed.)  -U.  8.  (L.  ed.)  542. 
398;  The  Oregon,  158  U.  8.  186,  15  S.  11.  The  Illinois,  103  XT.  S.  298,  26 
Ct.  804,  39  U.  S.  (L.  ed.)  943;  The  U.  8.  {L.  ed.)  662. 
New  York,  175  U.  S.  187,  20  S.  Ct.  67,  Notes:  75  Am.  Dec.  605,  607;  121  A. 
44  U.  S.  (L.  ed.)  126;  Baker  v.  Lewis,  S.  R.  46. 

33  Pa."  St  301,  75  Am.  Dec.  598  and  12.  The  Nevada,  106  U.  8.  154^  1  S. 

note;  Union  Steamship  Co.  r.  Notting-  Ct.  234,  27  U.  8.  (L.  ed.)  149. 

ham,  17  Orat.  (Va.)  115,  91  Am.  Dec.  Notes:  76  Am.  Dee.  607;  121  A.  S. 

378.  R.  52. 

Note:  121  A.  8.  R.  43.  13.  The  Illinois,  103  U.  S.  298,  26 

6.  St.  John  T.  Paine,  10  How.  557,  U.  S.  (L.  ed.)  662. 
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that  the  collision  could  not  have  been  avoided  had  there  been  a  look- 
out, or  that  his  absence  or  inattention  had  nothing  to  do  mth  causing 
it.» 

Precautions  Required  m  Fog  or  Darkness 

344.  Sound  Signals  in  Fog  and  Bad  Weather. — ^The  navigation 
rules  provide  that  veesels  in  a  fog  shall  emit  prescribed  sound  signals 
from  whistles  in  the  case  of  steamers,  and  fog  horns  or  bells  in  the 
case  of  sailing  ships,  to  indicate  their  respective  characters,  positions, 
-and  courses.^'  A  ship  is  at  fault  for  a  collision  in  a  fog  by  reason 
of  not  being  equipped  with  a  foghorn  of  the  required  characteif," 
or  not  giving  the  required  signals  at  proper  intervals,^'  and  she  has  no 
right  to  substitute  or  rely  on  any  equivalent  for  the  ^gnals  required 
by  the  navigation  rules.^*  A  vessel  will  not,  however,  be  held  at 
fault  for  not  sounding  the  proper  signals  where  it  appetirs  that  these 
would  have  been  of  no  avail  under  the  circumstances  shown." 

345.  Duty  as  to  Speed  and  Movement  Generally. — ^Every  vessel 
must,  in  a  fog,  mist,  falling  snow,  or  heavy  rainstorm,  go  at  a 
moderate  speed,  having  careful  regard  to  the  existing  circumstances 
and  conditions.  She  must  also  observe  every  other  proper  precaution 
in  view  of  the  circumstances  and  is  liable  for  collision  due  to  her 
default  or  negligence  in  any  of  these  particulars.'*   Sailing  vessels 


14.  The  Farragut,  10  "Wall.  334,  19  Umbria,  166  U.  S.  404,  16  S.  Ct.  610, 
U.  S.  (L.  ed.)  946;  The  Fannie,  11  41  U.  S.  (L.  ed.)  1053. 
Wall.  238,  20  U.  S.  (L.  ed.)  114;  The      16.  The  Martello,  153  U.  S.  64, 14  S. 
Maria  Martin,  12  Wall.  31,  20  U.  S.  Ct.  723,  38  U.  S.  (L.  ed.)  637. 
(L.  ed.)  261;  The  Dexter,  23  Wall.  69,      17.  The  Pennsylvania,  19  Wall.  125, 

23  U.  S.  (L.  ed.)  84;  The  Sea  GuU,  23  22  U.  S.  (L.  ed.)  148;  The  Ludvig  Hol- 
Wall.  165,  23  U.  S.  (L.  ed.)  90;  The  berg,  157  U.  S.  60,  15  S.  Ct.  477,  39 
Aroeriea,  92  U.  S.  432,  23  U.  S.  U.  S.  (L.  ed.)  620. 

(L.  ed.)  724;  The  Wanata,  95  U.  S.  600,      18.  The  Pennsylvania,  19  Wall.  125, 

24  U.  S.  (L.  ed.)  461;  The  Annie  22  U.  S.  (L.  ed.)  148;  Quinette  v.  Bis- 
Lindaley,  104  U.  S.  185,  26  U.  S.  so,  136  Fed-  825,  69  C.  C.  A.  503,  5 
(L.  ed.)  716;  The  Nacoochee,  137  U.  L.R.A.(N.S.)  303. 

S.  330,  11  S.  Ct.  122,  34  U.  S.  (L.  ed.)      19.  McCready  v.  Goldsmith,  18  How. 
687;  The  Blue  Jacket,  144  U.  S.  371,  89,  15  U.  S.  (L.  ed.)  288. 
12  S.  Ct.  711,  36  U.  S.  {L.  ed.)  469;     20.  Rogers  v.  Steamer  St.  Charles, 
The  Oregon,  158  U.  S.  186,  15  S.  Ct.  19  How.  108,  15  U.  S.  (L.  ed.)  563; 
804,  39  U.  S.  (L.  ed.)  943.  The  Morning  Light,  2  Wall.  550,  17  U. 

16.  The  Pennsylvania,  19  Wall.  125,  S.  (L.  ed.)  862;  The  Pennsylvania,  19 
22  U.  S.  (L.  ed.)  148;  RieheUeu,  etc..  Wall.  125,  22  U.  S.  (L.  ed.)  148;  The 
Nav.  Co.  V.  Boston  Marine  Ins.  Co.,  Teutonia,  23  Wall.  77,  23  U.  S. 
136  U.  S.  408,  10  S.  Ct.  934,  34  U.  S.  (L.  ed.)  44;  The  Colorado,  91  U.  S. 
IL.  ed.)  398;  The  Nacoochee,  137  U.  S.  692,  23  U.  S.  (L.  ed.)  379;  The.Belgeu- 
330,  11  S.  Ct  122,  34  U.  S.  (L.  ed.)  land,  114  U.  S.  355,  5  S.  Ct.  860,  29 
087;  The  Martello,  153  U.  S,  64,  14  S.  U.  S.  (L.  ed.)  152;  Richelieu,  etc., 
Ct.  723,  38  U.  S.  (L.  ed.)  637;  The  Nav.  Co.  v.  Boston  Marine  Ins.  Co., 
Ludvig  Holberg,  157  U.  S.  60,  15  S.  136  U.  S.  408,  10  S.  Ct.  934,  34  U.  S. 
Ct  477,  39  U.  S.  (L.  ed.)  620;  The  (L.  ed.)  398;  The  Nacoochee,  137  U. 
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are  under  a  similar  obligation  to  maintain  a  moderate  speed  in  fog 
or  darkness,  and  in  proper  cases  they  should  shorten  sail.^  Exces- 
sive speed  in  fog  and  darkn&ss  cannot  be  justified  by  custom,*  or 
by  the  fact  that  the  vessel  carries  the  mails*  The  ground  that  this 
is  really  the  safer  course  for  large  passenger  ships,  as  they  pass  the 
fog  belt  the  sooner,  cannot  be  sanctioned  by  the  courts,  as  it  implies  a 
flagrant  disregard  of  the  safety  of  other  vessds.*  A  ship  will  not 
be  condemned  merely  for  exceeding  tiie  moderate  speed  required  by 
law  where  the  collision  is  proximately  due  to  the  gross  fault  of  the 
injured  vessel;  *  and  if  she  has  been  running  dead  slow  for  four  or 
Ave  minutes  b^ore  a  collision,  she  cannot  be  held  in  fault  for  what 
her  previous  speed  may  have  betm.*  Vessels  are  not  required  to  stop 
running  entirely  on  account  of  fog  or  darkness,'  but  in  case  of  imme- 
diate danger  a  steam  vessel  should  stop  and  back,  if  necessary  to 
avoid  collision,  as  in  other  cases.^ 

346.  Meaning  of  Moderate  Speed. — ^No  absolute  rule  can  be  laid 
down  as  to  what  is  a  moderate  speed  in  a  fog,  as  much  depends  upon 
the  particular  circumstances,  such  as  the  density  of  the  fog,  the  chance 
of  meeting  other  vessels,  and  the  like.  As  to  steamers,  it  has  been 
said  that  they  are  bound  to  reduce  their  speed  to  such  a  rate  as  will 
enable  them  to  stop  in  time  to  avoid  a  collision  after  an  approaching 
vessel  comes  in  sight,  provided  such  approaching  vessel  is  herself 
going  at  the  moderate  speed  required  by  law.*    A  speed  of  from 


S.  330, 11  S.  Ct.  122,  34  U.  S.  (L.  ed.)  ton  Marine  Ins.  Co.,  136  U.  S.  408,  10 

687;  The  City  of  New  York,  147  U.  S.  S.  Ct.  934,  34  U.  S.  (L.  ed.)  398. 

72,  13  S.  Ct.  211,  37  U.  S.  (U  ed.)  3.  Rogers  v.  Steamer  St.  Charles,  19 

84;  The  MarteUo,  153  U.  S.  64,  14  S.  How.  108,  16  U.  S.  (L.  ed.)  563;  The 

Ct.  723,  38  U.  S.  (L.  ed.)  637;  The  Umbria,  166  U.  S.  404,  16  S.  Ct.  610, 

LudviE  Holbeig,  157  V.  S.  60, 15  S.  Ct  41  U.  S.  (L.  ed.)  1053. 

477,  39  U.  S.  (L.  ed.)  620;  The  Urn-  4.  The  Umbria,  166  U.  S.  404, 16  S 

bria,  166  U.  S.  404,  16  S.  Ct.  610.  41  Ct.  610,  41  U.  S.  (L.  ed.)  1053. 

TJ.  8.  (L.  ed.)  1053  and  note;  The  5.  Smith  v.  Norfolk,  etc.,  R.  Co., 

Chattahoochee,  173  U.  S.  540, 19  S.  Ct.  145  N.  C.  98,  58  S.  E.  799.  122  A.  S. 

491,  43  IT.  8.  (L.  ed.)  801;  Quinette  t.  R.  423;  Steamship  Rosalind  v.  Steam- 

Bisso,  136  Fed.  825,  69  C.  C.  A.  503,  ship  Senlac  Co.,  41  Can.  Sup.  Ct  64, 

5  LJl.A.(N.S.)  303  and  note;  Smith  13  Ann.  Caa.  445. 

V.  Norfolk,  etc.,  R.  Co.,  145  N.  C.  98,  6.  The  Ludvig  Holberg,  157  U.  S. 

58  8.  E.  799,  122  A.  S.  R.  423;  The  60,  15  S.  Ct  477,  39  U.  S.  (L.  ed.) 

Cnrran,  [1910]  P.  (Eng.)  184,18  Ann.  620. 

Gas.    626;    Steamship    Rosalind   v.  7.  The  Morning  Light,  2  Wall.  650, 

Steamship  Senlae  Co.,  41  Can.  Sap.  17  U.  S.  (L.  ed.)  862;  The  Colorado, 

Ct.  54, 13  Ann.  Cas.  445.  91  U.  S.  692,  23  U.  8.  (L.  ed.)  379; 

Notes:  75  Am.  Dee.  608;  121  A.  8.  The  Ludvig  Holbei^,  157  U.  S.  60,  15 

R.  46;  9  L.R.A.(N.S.)  375.  S.  Ct.  477,  39  U.  S.  (L.  ed.)  620. 

1.  The  Morning  Light,  2  Wall.  550,  8.  The  Morning  Light,  2  Wall.  650, 
17  U.  8.  (L.  ed.)  862;  The  Colorado,  17  U.  S.  (L.  ed.)  862;  The  Colorado, 
91  U.  S.  692,  23  U.  8.  (L.  ed.)  379;  91  U.  S.  692,  23  U.  S.  (L.  ed.)  379. 
The  Chattahooch-je,  173  U.  8.  540,  19  And  see  infra,  par.  367. 

S.  Ct.  491,  43  U.  S.  (L.  ed.)  801.  9.  The  Pennsylvania,  19  WaU.  125, 

2.  Richelieu,  etc.,  Nav.  Co.  v.  Bob-  22  U.  8.  (L.  ed.)  148;  The  Colorado, 
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sixteen  to  nineteen  knots  an  hour  in  a  dense  or  intermittent  fog, 
and  in  the  vicinity  of  a  crowded  harbor,  or  other  place  frequented 
by  other  vessels,  is  obviously  excessive;*®  and  a  rate  as  low  as  nine, 
seven,  or  even  six  mileis  an  hour  has  been  condemned  under  like 
circumstances.*'  In  cases  of  this  kind,  it  may  not  be  unreasonable  to 
require  the  steamer  to  reduce  her  speed  to  the  lowest  point  consistent 
with  a  good  steerage  way,  which  may  be  as  little  as  three  or  four  miles 
an  hour."  The  courts  of  the  United  States  will  apply  their  own  inter- 
pretation of  the  international  rule  as  to  the  speed  permissible  in  a  fog, 
in  a  case  of  collision  between  foreign  vessels  on  the  high  seas,  and  wHl 
not  be  governed  by  the  practice  prevailing  under  that  rule  in  the  courts 
of  the  country  to  which  belongs  one  of  the  vessels  that  is  seeking 
in  the  United  States  courts  the  benefit  of  our  limited  liability  acts.*' 
347.  I>uty  on  Hearing  Fog  Signals. — It  is  the  duty  of  a  steamer, 
upon  hearing  the  foghorn  of  another  vessel  in  close  proximity,  but 
being  unable  to  ascertain  her  course  and  position,  to  slacken  speed 
or  stop  and  reverse  until  her  location,  speed  and  bearing  are  exactly 
fixed,**  and  it  is  a  gross  fault  to  order  full  ^eed  ahead  in  such  case 
although  the  master  may  think  that  the  signals  indicated  that  the 
vessel  is  a  long  way  off  and  well  out  of  his  course.**  It  is  manifestly 
rash  for  boHi  vessels  to  advance  before  they  have  come  to  an  under- 
standing from  their  signals  as  to  what  precautions  are  necessary  to 
avoid  collision,**  A  steamer  is  not,  however,  obliged  to  stop  in  a  fog, 
at  the  first  signal  heard  by  her,  unless  its  proximity  be  such  as  to 
indicate  immediate  danger,*'  nor  is  there  a  rigid  rule  prohibiting 
either  ship  to  alter  her  course  until  the  signals  of  the  other  give  a 
clear  indication  of  her  direction,  but  each  ease  must  depend  upon 
its  own  circumstances.    A  vessel  is  not  chargeable  with  contributory 


91  U.  S.  692,  23  U.  S.  (L.  ed.)  379;  tahoochee,  173  U.  S.  540,  19  S.  Ct. 

The  Naeoochee,  137  0.  S.  330,  11  S.  491,  43  U.  S.  (L.  ed.)  801. 

Ct.  122,  34  U.  S.  (L.  ed.)  687;  The  12.  The  Martello,  153  U.  S.  64.  14 

Umbria,  166  U.  S.  404,  16  S.  Ct.  610,  S.  Ct.  723,  38  XJ.  S.  (L.  ed.)  637;  The 

41  U.  S.  (L.  ed.)  1053;  The  Chatta-  Umbria,  166  U.  8.  404,  16  S.  Ct.  610, 

hoochee,  173  U.  S.  540,  19  S.  Ct.  491,  41  U.  S.  (L.  ed.)  1053. 

43  U.  8.  (L.  ed.)  801;  Quinette  v.  Bis-  13.  The  La  Boargogne,  210  U.  S. 

so,  136  Fed.  825,  69  C.  C.  A.  503,  5  95,  28  S.  Ct  664,  52  IT.  S.  (L.  ed.) 

L.E.A.(N.8.)  303  and  note;  Smith  v.  973. 

Norfolk,  etc,  R.  Co.,  145  N.  C.  98,  58  14.  The  City  of  New  York,  147  U. 

S.  E.  799,  122  A.  S.  R.  423.  S.  72.  13  S.  Ct.  211,  37  U.  S.  (L.  ed.) 

Note:  121  A.  S.  R.  46.  84;  The  Martello,  153  U.  S.  64,  14  S. 

10.  MeCready    v.    Goldsmith,    18  Ct.  723,  38  U.  S.  (L.  ed.)  637. 
How.  89,  15  U.  8.  (L.  ed.)  188;  The  15.  The  Umbria,  166  U.  S.  404,  16 
Umbria,  166  U.  S.  404,  16  S.  Ct.  610,  S.  Ct.  610,  41  U.  S.  (L.  ed.)  1053. 

41  U.  S.  (L.  ed.)  1053.  16.  The  Teutonia,  23  Wall.  77,  23 

11.  Rogers  v.  Steamer  St.  Charles,  U.  S.  (L.  ed.)  44. 

19  How.  108,  15  U.  8.  (L.  ed.)  563;  17.  The  Ludvig  Holberg,  157  U.  S. 

The  Martello,  153  U.  S.  64,  14  S.  Ct.  60,  15  S.  Ct.  477,  39  U.  S.  (I*  ed.) 

723,  38  U.  S.  (L.  ed.)  637;  The  Chat-  620. 
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fault  for  continuing  to  run  at  moderate  apeed  in  a  fog  fifter  hearing 
the  signals  of  another  vessel  where  the  latter  is  running  at  such  speed 
that  a  collision  could  not  possibly  have  been  avoided  hy  the  stopping 
and  reversing  of  the  former  ve^." 

348.  Other  Precautions^In  addition  to  those  ahready  mentioned, 
such  other  precautions  should  be  adopted  in  a  fog  as  may  be  appro- 
priate to  the  occasion,  and  ei^ecial  vigiltince  must  be  exercised  by 
the  master  and  crew  of  each  vessel.^*  In  the  case  of  a  large  steamer, 
a  deck  watch  consisting  of  one  officer  only,  and  one  wheelsman  and 
one  lookout,  is  not  sufficient  in  a  dark  night  and  a  dense  fog,  where 
it  is  necessary  for  the  lookout  to  assist  in  putting  the  whec^  over; 
and  in  such  case  a  second  wheelsman  is  ess^tial.*®  This  rule,  how- 
ever, does  not  apply  to  all  vessels,  and  a  steamer  is  not  at  fault  for 
having  only  one  wheelsman  when  there  is  no  inability  on  his  part 
to  turn  the  wheel  with  sufficient  promptness.^  It  is  no  fault  in  a 
schooner,  in  a  fog,  that  she  had  only  one  lookout,  where  the  absence 
of  another  lookout  did  not  contribute  to  the  collision,  and  where  the 
one  lookout  properly  discharged  the  duties  of  a  lookout  and  blow- 
ing Uie  foghorn.  If  a  steamer,  after  passing  another  in  a  fog,  changes 
her  course,  so  that  she  must  know  that  she  is  likely  to  encounter 
the  other,  she  is  bound  to  observe  unusual  caution,  and  proceed  at 
moderate  speed.'  A  ship  is  clearly  at  fault  for  crossing  to  the  wrong 
side  of  the  channel  on  a  dark  and  foggy  night.* 

Steering  and  Sealing  Rulet 

349.  In  General. — The  steering  and  sailing  rules  are  designed  to 
indicate  exactly  what  two  vessels  approaching  with  risk  of  collision 
shall  do  to  avoid  each  other.  They  are  based  largely  upon  two  funda- 
mental principles,  viz.:  (1)  vessels  meeting  should  generally  keep 
to  the  right,  other  things  being  equal;  and  (2)  the  vessel  better  able 
to  control  her  movements  ^ould  give  way  to  the  other.  This  latter 
rule  is  all  the  more  clearly  applicable  where  the  other  vessel  is  not 
under  control  at  all,*  or  is  in  a  crippled  condition.* 

18.  The  Umbria,  166  U.  S.  404,  16  2.  The  Nacoochee,  137  U.  S.  330,  11 
8.  Ct.  610,  41  U.  S.  (L.  ed.)  1053.  S.  Ct.  122,  34  U.  S.  {L.  ed.)  687. 

19.  Union  Steamship  Co.  v.  New  3.  The  Dove,  91  V.  S.  381,  23  U.  S. 
York,  etc.,  Steamship  Co.,  24  How.  (L.  ed.)  354. 

307,  16  U.  S.  (L.  ed.)  699;  Richelieu,  4.  Knowlton   v.   Sanford,   32  Me. 

etc.,  Nav.  Co.  v.  Boston  Marine  Ins.  148,  52  Am.  Dec.  649;  Philadelphia, 

Co.,  136  U.  8.  408,  10  S.  Ct.  934,  34  etc.,  R.  Co.  v.  Adams,  S9  Pa.  St.  31, 

U.  S.  (L.  ed.)  398.  33  Am.  Rep.  721. 

20.  The  Colorado,  91  U.  S.  692,  23  Note:  75  Am.  Dec.  603,  604. 

U.  S.  (L.  ed.)  379.  5.  Thorp  v.  Hammond,  12  Wall. 

1.  The  Lndvig  Holberg,  157  U.  S.  408,  20  U.  S.  (L.  ed.)  419. 
60,  16  S.  Ct  718,  39  U.  8.  (L.  ed.) 
620. 
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350.  Sailiug  Vessels. — ^When  two  sailing  vessels  are  approaching 
each  other  so  as  to  involve  risk  of  colli^on,  a  vessel  that  is  running 
free  must  keep  out  of  the  way  of  a  vessel  that  is  close  hauled.*  The 
vessel  having  the  wind  free  is  not,  however,  a  guarantor  against  col- 
lision.^ A  vessel  which  is  close  hauled  on  the  port  tack  must  keep 
out  of  the  way  of  a  vessel  close  hauled  on  the  starboard  tack,'  except 
where  the  vessel  on  the  port  tack  is  so  far  to  the  windward  and  in 
such  a  position  that  an  observance  of  the  rule  would  necessarily  lead 
to  a  collision,  in  which  case  the  vessel  on  ^e  starboard  tack  ^ould 
give  way*  If  both  are  running  free  with  the  wind  on  different  sides, 
the  vessel  with  the  wind  on  the  port  side  must  keep  out  of  the  way 
of  the  other;  or  if  both  have  the  wind  on  tiie  same  side,  the  vessel 
to  the  windward  must  keep  out  of  the  way.  A  vessel  that  has  the 
wind  aft  must  keep  out  of  the  way  of  the  other.*"  The  master  must 
keep  watch  of  the  movements  of  a  neighboring  vessel  ahead,  especially 
where  he  has  reason  to  know  that  she  will  soon  go  about,  and  be 
careful  not  to  run  into  her  when  she  does  so.  A  sailing  vessel  is 
not  entitled  to  be  favored  as  a  crippled  ship  because  she  is  under 
headsaib  only  and  the  crew  are  reefing  the  others.** 

351.  Speed  of  Steam  Vessels. — Steam  vessels  must  not  go  at  a 
speed  faster  than  is  moderate  under  the  particular  dioumstanoes  and 
consistent  with  the  safety  of  other  vessels,^*  particularly  in  crowded 

6.  St.  John  T.  Paine,  10  How.  557,  13  U.  S.  (L.  ed.)  537;  The  Elizaheth 
13  U.  S.  (L.  ed.)  537;  Sehooner  Cath-  Jones,  112  U.  S.  514,  5  S.  Ct.  468,  28 
erine  v.  Dickinson,  17  How,  170, 15  U.  U.  S.  (L.  ed.)  812.  The  earlier  Inter- 
S.  (L.  ed.)  233;  Benfley  v.  Coyne,  4  national  Rule  16  (since  repealed)  pro- 
Wall.  509,  18  U.  S.  (L.  ed.)  457;  The  vided  as  follows:  'Tf  two  sail  vessels 
Mary  Eveline,  16  Wall.  348,  21  U.  S.  are  meeting  end  on  or  nearly  end  on, 
(L.  ed.)  601;  The  Elizabeth  Jones,  112  so  as  to  involve  risk  of  collision,  the 
U.  S.  514,  6  S.  Ct.  468,  28  U.  S.  (L.  hehns  of  both  shall  be  put  to  port  so 
ed.)  812;  The  Chattahoochee,  173  U.  that  each  may  pass  on  the  port  side  of 
S.  540, 19  S.  Ct.  491,  43  U.  S.  (L.  ed.)  the  other."  For  decisions  based  on  thia 
801;  Jones  v.  Pitcher,  3  Stew.  &  P.  role,  see  The  Nichols,  7  WaU.  656,  19 
(Ala.)  135,  24  Am.  Dec.  716;  Phila^  U.  S.  (L.  ed.)  157;  The  Dexter,  23 
delphia,  etc.,  R.  Co.  v.  Adams,  89  Pa.  WaU.  69,  23  U.  S.  (L.  ed.)  84;  The 
St.  31,  33  Am.  Rep.  721.  Sunnyside,  91  T7.  S.  208,  23  U.  S.  (L. 

Note:  75  Am.  Dec.  604.  ed.)  302;  The  Annie  Lindsley,  104  U. 

7.  The  Mary  EveUne,  16  WaU.  348,  S.  185,  26  U.  S.  (L.  ed.)  716;  The 


8.  St.  John  V.  Paioe,  10  How.  557.  468,  28  U.  S.  (L.  ed.)  812;  The  Maggie 

13  U.  S.  (L.  ed.)  537;  The  Ann  Caro-  J.  Smith,  123  U.  S.  349,  8  S.  Ct  159, 

line.  2  Wall.  538,  17  U.  S.  (L.  ed.)  31  U.  S.  (L.  ed.)  175. 
833;  Bentley  V.  Coyne,  4  WaU.  509, 18     11.  Thorp  v.  Hammond,  12  WaU, 


9.  St.  John  V.  Paine,  10  How.  557,  12.  Newton  v.  Stebbins,  10  How. 
13  U.  S.  (L.  ed.)  537;  The  Ann  Caro-  586,  13  U.  S.  (L.  ed.)  551;  McCready 
line,  2  WaU.  638,  17  U.  S.  (L.  ed.)  v.  Goldsmith,  18  How.  89,  15  U.  8. 
833.  (L.  ed.)  288. 

10.  St.  John  V.  Paine,  10  How.  557, 


.  21  U.  S.  (L.  ed.)  501. 


Elizabeth  Jones,  112  U.  S.  514,  5  S.  Ct. 


U.  S.  (L.  ed.)  457. 


408,  20  U.  S.  (L.  ed.)  419. 
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fairways.**  What  is  a  proper  speed  cannot  be  reduced  to  any  fixed 
rule,  and  muat  depend  on  the  facts  of  the  given  case.**  In  a  general 
wayj  however,  it  may  be  said  that  a  steamer^s  speed  is  moderate  when 
it  is  such  as  will  permit  her  seasonably  and  effectually  to  avoid  col- 
lision by  slackening  speed,  or  by  stopping  and  reversing,  within  the 
distance  at  which  an  approaching  vessel  can  be  seen.*' 

352.  Steam  Vessels  Ueeting. — When  two  steam  vessels  are  ap- 
proaching each  other  "head  and  head,"  or  nearly  so,  thus  involving 
risk  of  collision,  each  should  alter  her  course  to  starboard  so  that 
each  may  pass  to  the  right,  or  on  the  port  side  of  the  other.*^  If 
the  course  of  the  steamers  is  so  far  on  the  starboard  of  each  other  as 
not  to  be  considered  as  meeting  "head  and  head"  or  nearly  so,  they 
may  pass  to  the  left,  or  the  starboard  side  of  each  other.  In  either 
case,  they  must  promptly  exchange  the  appropriate  signals.*^  A 
vessel  is  not  justitied  in  altering  her  course  and  trying  to  pass  star- 
board to  starboard  by  the  fact  that  h^  movement  to  the  starboard 
is  obstructed  by  other  vessels,  where  the  danger  of  colliding  with  them 
is  not  immediate,  and  could  be  avoided  by  stopping  and  backing.'* 
On  COTtain  rivers  in  this  country,  usage  requires  a  descending  vessel 
to  stop  her  engine,  ring  her  bell,  and  float,  leaving  it  to  the  ascending 
boat  to  pass  safely.**  On  other  rivers,  the  ascending  boat  must  keep 
near  the  right  bank,  and  the  descending  one  about  in  the  middle 
of  the  river.^  If  botii  are  near  midchannel,  one  is  at  fault  for  n 
collision  caused  by  starboarding  her  helm  and  crossing  the  bows 

13.  City  of  Paris,  9  Wall.  634,  19  ed.)  724;  The  Galatea,  92  U.  S.  439, 
U.  S.  (L.  ed.)  751.  23  U.  S.  (L.  ed,)  727;  Belden  v. 

14.  McCready  v.  Goldsmith,  18  Chase,  160  U.  S.  674,  14  S.  Ct.  264, 
How.  89,  15  U.  S.  (L.  ed.)  288;  Quin-  37  U.  S.  (L.  ed.)  1218;  The  Victorv, 
ette  V.  Bisso,  136  Fed.  825,  69  C.  C.  A.  168  U.  S.  410,  18  S.  Ct.  149,  42  U.  S. 
503,  5  L.R.A.(N.S.)  303.  And  see  su-  (L.  ed.)  519;  The  Albert  Dumoia,  177 
pra,  par.  345,  and  infn,  par.  359,  U.  S.  240,  20  S.  Ct.  595,  44  V.  S.  (L. 
363,  365.  ed.)  751.    As  to  when  vessels  are 

15.  Notes:  75  Am.  Bee.  609;  121  A.  deemed  to  be  meeting  end  on  or  near- 
S.  R.  42,  51-52.  And  see  supra,  par.  ly  so,  see  The  Nichols,  7  Wall.  656 
346.  19  U.  S.  (L.  ed.)  157;  The  Dexter,  23 

16.  St.  John  V.  Fame,  10  How.  557,  Wall.  69.  23  U.  S.  (L.  ed.)  84. 

13  U.  S.  (L.  ed.)  537;  New  York,  etc.,  17.  Belden  v.  Chase,  150  U.  S.  674, 
Transp.  Co.  v.  Philadelphia,  etc.,  14  S.  Ct.  264,  37  U.  S.  (L.  ed.)  1218; 
Steam  Nav.  Co.,  22  How.  461,  16  U.  The  Breakwater,  155  U.  S.  252,  15  S. 
S.  (L.  ed.)  397;  Union  Steamship  Co.  Ct.  99,  39  U.  S.  (C.  ed.)  139;  The  Vie- 
V.  New  York,  etc..  Steamship  Co.,  24  tory,  168  U.  S.  410, 18  S.  Ct.  149, 42  V. 
How.  307,  16  U.  S.  (L.  ed.)  699;  The  S.  (L.  ed.)  519.  See  infra,  par.  360. 
Vanderbilt,  6  Wall.  225,  18  U.  S.  (L.  18.  The  Albert  Dumois,  177  U.  S. 
ed.)  823;  Tbe  Johnson,  9  Wall.  146, 19  240,  20  S.  Ct.  695,  44  U.  S.  (L.  ed.) 
U.  S.  (L.  ed.)  610;  The  Maria  Martin,  751. 

12  Wall.  31,  20  TJ.  S.  (L.  ed.)  251;  19.  Williamson  v.  Barrett,  13  How. 
The  Continental,  14  Wall.  345,  20  U.  101,  14  U.  S.  (L.  ed.)  68  and  rote. 
S.  (L.  ed.)  801;  The  Free  State,  91  U.  20,  Goslee  v.  Shute,  18  How.  463, 
S.  200,  23  U.  S.  (L.  ed.)  299;  The  15  U.  S.  <L.  ed.)  462;  Snow  v.  Hill^ 
America,  92  U.  S,  432,  23  U.  S.  (L.  20  How.  543, 15  U.  S.  (L.  ed.)  1017. 
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of  the  other.*  The  necessary  change  of  course  must  be  made  sea- 
sonably by  each,  and  if  neglected  until  too  late  to  accomplish  its 
purpose;  it  is  no  defense  that  one  or  both  vessels  ported  before -the 
collision  occurred.'  And  even  though  one  is  at  fault  for  starboarding, 
the  other  is  not  absolved  from  her  general  duty  to  sbop  and  back  if 
thereby  the  colli^on  can  be  avoided.' 

353.  Steam  Vessels  Crossing.^ — ^When  two  steam  vessels  arc  cross- 
ing, 80  as  to  involve  risk  of  collision,  the  vessel  which  has  the  other 
on  her  starboard  side  shall  keep  out  of  the  way  of  the  other>  This 
duty  ia  usually  performed  by  porting  and  passing  under  the  stem 
of  tiie  other  vessel,  though  sometimes  good  seamanship  requires  that 
this  duty  be  executed  by  starboarding  and  crossing  her  bow  •  The 
rule  governing  crossing  vessels  is  ordinarily  inapplicable  to  vessels 
coming  around  bends  in  channels,  which  may  at  times  bring  one 
vessel  on  the  starboard  of  the  other." 

354.  Steam  and  Saili  g  Vessels  Heating. — When  a  steam  vessel 
and  a  sailing  vessel  are  proceeding  in  such  directions  as  to  involve 
risk  of  collision,  the  steam  vessel  shall  keep  out  of  the  way  of  the 
sailing  vessel,  and  in  case  of  collision,  the  steamer  is  responsible 
unless  it  clearly  appears  that  the  accident  was  caused  by  inevitable 
accident  or  fault  on  the  part  of  tiie  sailing  vessel.'   The  reason  for 

1.  New  York,  etc.,  Tranap.  Co.  v.  V.  S.  240,  20  S.  Ct.  595,  44  U.  S.  (L. 
Philadelphia,  etc..  Steam  Nav.  Co.,  22  ed.)  751.   And  see  infra,  par.  »64. 
How.  461,  16  U.  S.  (L.  ed.)  397.  6.  The  E.  A.  Packer,  140  U.  S.  360. 

2.  The  America,  92  U.  S.  432,  23  U.  11  S.  Ct.  794,  35  U.  S.  (L.  ed.)  453. 
S.  (L.  ed.)  724;  Belden  v.  Chase,  150  6.  The  Victory,  168  U.  S.  410,  Ifl  S. 
U.  S.  674,  14  S.  Ct.  264,  37  U.  S.  (L.  Ct.  149,  42  U.  S.  (L.  ed.)  519.  And 
ed.)  1218;  The  Breakwater,  155  U.  S.  see  infra,  par.  359. 

252,  15  S.  Ct.  99,  39  U.  S.  (L.  ed.)  7.  St.  John  v.  Paine,  10  How.  557, 
139.  13  U.  8.  (L.  ed.)  537  and  note;  New- 

S.  The  Albert  Damois,  177  V.  S.  ton  v.  Stebbins,  10  How.  586,  13  U.  S. 
240,  20  S.  Ct.  595,  44  U.  S.  (L.  ed.)  (L.  ed.)  551;  The  Genesee  Chief  v. 
751.  And  see  supra,  par.  318,  and  in-  Fitzhuprh,  12  How.  443,  13  U.  S.  (L. 
fra,  par.  357.  ed.)  1058;  The  Propeller  Monticello  v, 

4.  The  Corsica,  9  WaU.  630,  19  U.  Mollison,  17  How.  152,  15  U.  S.  (L. 
S.  (L.  ed.)  804;  The  Columbia,  10  ed.)  68;  Peck  v.  Sanderson.  17  How. 
WaU.  246,  19  U.  S.  (L.  ed.)  890;  The  178, 15  U.  S.  {L.  ed.)  205;  The  Steam- 
Cayuga,  14  Wall.  270,  20  U,  S.  (L.  er  Oregon  v.  Rocca,  18  How.  670,  15 
ed.)  828;  The  E.  A.  Packer,  140  U.  S.  U.  S.  (L.  ed.)  515;  Crockett  v.  The 
360,  11  S.  Ct.  794,.  35  U.  S.  (L.  ed.)  Steamboat  Isaac  Newton,  18  How. 
453  and  note;  The  Britannia,  153  U.  581,  15  U.  S.  (L.  ed.)  492;  New  York. 
S.  130, 14  S.  Ct.  795,  38  U.  S.  (L.  ed.)  etc.,  Steamship  Co.  v.  Calderwood,  19 
660;  The  Breakwater,  155  U.  S.  252,  How.  241,  15  U.  S.  (L.  ed.)  612;  The 
15  S.  Ct.  99,  39  U.  S.  (L.  ed.)  139;  Steamer  Louisiana  v.  Fisher,  21  How. 
The  Delaware,  161  U.  S.  459,  16  S.  Ct.  1,  16  U.  S.  (L.  ed.)  29;  New  York, 
516,  40  U.  S.  (L.  ed.)  771;  The  Vic-  etc.,  United  States  Mail  Steamship  Co. 
tory,  168  V.  S.  410,  18  S.  Ct.  149,  42  v.  Rumball,  21  How.  372,  16  U.  S.  (L. 
TJ.  S.  (L.  ed.)  519;  The  New  York,  ed.)  144;  Nelson  v.  Leland,  22  How. 
175  U.  S.  187,  20  S.  Ct.  67,  44  U.  S.  48,  16  U.  8.  (L.  ed.)  269:  New  York, 
(L.  ed.)  126:  The  Albert  Domois,  177  etc.,  Transp.  Co.  T.  Philadelphia,  ete» 
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this  role  is  found  in  the  Buperior  control  that  can  be  exercised  over 
the  speed  and  movements  of  a  vessel  propelled  by  steam.*  It  is  the 
duty  of  the  steam  vessel  to  see,  and  watch  the  movements  of,  the  sail- 
ing ship  from  the  moment  she  comes  in  sights  to  take  into  account 
all  the  circumstances  of  the  utuation,  and  to  adopt  in  due  season  all 
measures  of  precaution  necessary  to  prevent  collision  •  She  is  not 
bound,  however,  to  take  these  steps  until  danger  of  collision  is  appar- 
ent.** The  steamer  must  determine  for  herself  and  upon  her  own  re- 
sponsibility, independently  of  the  salUng  vessel,  whether  it  is  safer 
to  go  to  the  right  or  left  or  to  slacken  speed,  stop,  or  reverse;  and 
the  other  ship  must  do  nothing  to  defeat  or  baffle  the  performance 


Steam  Nav.  Co.,  22  How.  461,  18  V,  ed.)  497;  The  Belgenland,  U4  U.  S. 

S.  (L.  ed.)  397;  Haney  v.  Baltimore  355,  5  S.  Ct.  860,  29  U.  S.  (L.  ed.) 

Steam  Packet  Co.,  23  How.  287,  16  U.  152;  The  Naeoochee,  137  U.  S.  330,  11 

S.  (L.  ed.)  562;  The  CarroU,  8  Wall  S.  Ct.  122,  34  U.  S.  (L.  ed.)  687;  The 

302,  iS  U.  S.  (L.  ed.)  392;  The  Poto-  Blue  Jacket,  144  U.  S.  371,  12  S.  Ct-. 

mac,  8  Wall.  590,  19  U.  S.  (L.  ed.)  711,  36  U.  S.  (L.  ed.)  469;  The  Chat- 

511;  The  Fairbanks,  9  Wall.  420,  19  tahoochee,  173  U.  S.  540, 19  S.  Ct.  491, 

U.  S.  (L.  ed.)  708;  City  of  Paris,  9  43  U.  S.  (L.  ed.)  801;  Bigelow  v. 

WaU.  634,  19  U.  S.-  (L.  ed.)  751;  The  Nickerson,  70  Fed.  113,  34  U.  S.  App. 

Fannie,  11  Wall.  238,  20  U.  S.  (L.  ed.)  261,  17  C.  C.  A.  1,  30  L.R.A.  336; 

114;  Norwich,  etc.,  Tranap.  Co.  v.  Gay  v.  Donald,  157  Fed.  527,  85  C.  C. 

Wright,  13  WaU.  104,  20  U.  S.  (L.  A.  291,  13  Ann.  Caa.  947,  14  L.E.A. 

ed.)  585;  The  Scotia,  14  Wall.  170,  20  (N.S.)  1114;  Sanne  v.  Tonme,  9  La. 

U.  S.  (L.  ed.)  822;  The  Java,  14  WaU.  428,  29  Am.  Dec.  462;  Knowlton  t. 

189,  20  U.  S.  (L.  ed.)  834;  The  Lu-  Sanford,  32  Me.  148,  52  Am.  Dee.  649; 

cille,  15  Wall,  676,  21  TJ.  S.  (L.  ed.)  Philadelphia,  etc,  R.  Co.  v.  Adams,  89 

247;  The  Commerce,  16  Wall.  33,  21  Pa.  St.  31,  33  Am.  Rep.  72L 

V.  S.  (L.  ed.)  465;  The  Wenona,  19  Notes:  45  Am.  Dee.  55;  75  Am.  Dec. 

Wall.  41,  22  U.  S.  (L.  ed.)  52;  The  602;  121  A.  S.  R.  48. 

Falcon,  19  Wall.  75,  22  U.  S.  (L.  ed.)  8.  St.  John  v.  Paine,  10  How.  557, 

98;  The  Sea  Gull,  23  WaU.  165,  23  U.  13  U.  S.  (L.  ed.)  537  and  note;  New 

S.  (L.  ed.)  90;  The  Free  State,  91  U.  York,  etc.,  Transp.  Co.  v.  Philadel- 

S.  200,  23  U.  S.  (L.  ed.)  299;  The  pbia,  etc.,  Steam  Nav.  Co.,  22  How. 

Sunnyside,  91  U.  S.  208,  23  U.  S.  (L.  461,  16  U.  S.  (L.  ed.)  397;  The  John- 

ed.)  302;  The  Colorado,  91  U.  S.  692,  son,  9  Wall.  146,  19  U.  S-  (L.  ed.) 

23  U.  S.  (L.  ed.)  379;  The  City  of  610;  Knowlton  v.  Sanford,  32  Me.  148, 

Wa8hing:ton,  92  U.  S.  31,  23  U.  S.  (L.  52  Am.  Dee.  649. 

ed.)  600;  The  America,  92  U.  B.  9.  New  York,  etc..  Steamship  Co.  v. 

432,  23  V.  S.  (L.  ed.)  724;  The  Calderwood,  19  How.  241, 15  V.  S.  (L. 

John  L.  Hasbnniek,  93  V.  S.  405,  ed.)  612;  The  Steamer  Louisiana  v. 

23  n.  S.  (L.  ed.)  962;  The  Stephen  Fisher,  21  How.  1,  16  V.  8.  (L.  ed.) 

Morgan,  94  U.  S.  699,  24  U.  S.  (L.  29;  The  CarroU,  8  WaU.  302, 19  D.  S. 

ed.)  266;  The  Abbotsford,  98  U.  S.  (L.  ed.)  392;  The  Lucille,  15  WaU. 

440,  25  U.  S.  (L.  ed.)  168;  The  Bene-  676,  21  U.  S.  (L.  ed.)  247;  The  Fal- 

faotor,  102  U.  S.  214,  26  U.  S.  (L.  ed.)  con,  19  Wall.  75,  22  U.  S.  (L.  ed.)  98; 

157;  The  Illinois,  103  U.  S.  298,  26  U.  The  Stephen  Morgan,  94  V.  S.  599,  24 

S.  (L.  ed.)  662;  The  CivUta,  103  U.  U.  S.  (L.  ed.)  266. 

S.  699,  26  U.  S.  (L.  ed.)  699;  The  New  10.  The  Scotia,  14  Wall.  170,  20  U. 

Orieans,  106  17.  S.  13, 1  S.  Ct.  90,  27  S.  (L.  ed.)  822;  The  Free  State,  91 

0.  S.  (L.  ed.)  96;  The  Adriatic,  107  U.  S.  200,  23  U.  S.  (L  ed.)  299. 
U.  8.  512,  2  S.  Ct.  355,  27  U.  S.  (L. 
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of  Hie  duty.*'  The  steamer  is  bound  to  pass  the  sailing  vessel  at  a 
safe  distance ;  and  if  she  comes  into  dangerous  proximity  to  the  other, 
a  wrong  movement  by  the  latter  in  the  alarm  and  confusion  th^by 
caused  is  treated  as  an  error  in  extremis,  and  will  not  absolve  the 
steamer  from  fault.  A  custom  that  a  steam  vessel  ascending  has 
a  right  to  a  certain  side  of  the  river  applies  as  to  other  vessels  of  the 
same  class,  but  not  as  to  sail  vessels,  and  therefore  can  not  excuse 
a  collision  with  a  vessel  of  the  latter  description.** 

355.  When  Sailing  Vessel  Deemed  at  Fault. — sailing  ship  ap- 
proaching a  steamer  must  keep  her  course  and  speed,  like  other  privi- 
leged vessels,'*  and  if  the  steamer  adopts  proper  measures  of  pre- 
caution which  would  have  been  effective  but  for  a  change  of  course 
by  the  sailing  vessel,  she  is  not  chargeable  for  the  consequences  of 
the  resulting  collision.'^  The  steam  vessel  will  not  be  held  to  blame 
for  an  error  of  judgment  in  a  situation  of  danger  thus  created  by 
the  sailing  vessel,  especially  where  nothing  she  could  have  done 
would  have  averted  the  collision  and  she  did  everything  she  could 
to  that  end.'*  On  the  other  hand,  if  the  danger  was  due  to  the  fault 
of  the  steam  vessel^  a  change  of  course  by  the  sailing  vessel  in  extremis 
will  not  preclude  her  recovery  of  damages  for  the  collision.*'  A 


H.  New  York,  ete..  United  States  16.  Newton  v.  Stebbins,  10  How. 
Mail  Steamship  Co.  v.  Rumball,  21  586,  13  U.  S.  (L.  ed.)  651;  Monticello 
How.  372,  16  U.  S.  (L.  ed.)  144;  v.  MoUison,  17  How.  152,  15  U.  S.  (L. 
Haney  v.  Baltimore  Steam  Packet  Co.,  ed.)  68;  Peck  v.  Sanderson,  17  How. 
23  How.  287,  16  U.  S.  (L.  ed.)  562;  178,  15  U.  S.  (L.  ed.)  205;  Crockett  v. 
The  Fairbanks,  9  Wall.  420,  19  U.  S.  Steamboat  Isaac  Newton,  18  How. 
(L.  ed.)  708;  The  Wenona,  19  WaU.  581,  15  U.  S.  (L.  ed.)  492;  The  Poto- 
41,  22  U.  S.  (L.  ed.)  52;  The  Sea  GuU,  mac,  8  Wall  690,  19  U.  S.  (L,  ed.) 
23  Wall.  165,  23  U.  S.  (L.  ed.)  90;  511;  The  Scotia,  14  Wall.  170,  20  U. 
The  Adriatic,  107  U.  S.  512,  2  S.  Ct.  S.  (L.  ed.)  822;  The  Free  SUte,  91  U. 
355,  27  U.  S.  (L.  ed.)  497.  And  see  S.  200,  23  U.  S.  (L.  ed.)  299;  The  Col- 
infra,  par.  356.  orado,  91  U.  S.  692,  23  U.  S.  (L.  ed.) 

12.  The  Oenesee  Chief  v.  Fitzbugh,  379 ;  The  John  L.  Hasbronck,  93  U.  S. 
12  How.  443,  13  U.  S.  (L.  ed.)  1058;  405,  23  U.  S.  (L.  ed.)  962;  The  Bene- 
Haney  v.  Baltimore  Steam  Packet  Co.,  factor,  102  U.  S.  214,  26  U.  S.  (L.  ed.) 
23  How.  287,  16  U.  S.  (L.  ed.)  562;  157;  The  Illinois,  103  U.  S.  298,  26  U. 
The  CaiToU,  8  WaU.  302,  19  U.  S.  (L.  S.  {L.  ed.)  562;  The  Adriatic,  107  U. 
ed.)  392;  The  Lucille,  15  WaU.  676,  21  S.  612,  2  S.  Ct.  356,  27  U.  S.  (L.  ed.) 
U.  S.  (L.  ed.)  247;  The  Wenona,  19  497;  The  Blue  Jacket,  144  U.  S.  371, 
Wall.  41,  22  U.  S.  (L.  ed.)  52;  The  12  S.  Ct.  711,  36  U.  S.  (L.  ed.)  469; 
Falcon,  19  WaU.  75,  22  tJ.  S.  (L.  ed.)  The  Chattahoochee,  173  U.  S.  540,  19 
98;  The  Sea  GnU,  23  Wall.  165,  23  U.  S.  Ct.  491,  43  U.  S.  (L.  ed.)  801. 

S.  (L.  ed.)  90;  The  Benefactor,  102     Notes:  45  Am.  Dec.  55;  75  Am.  Dec. 
U.  S.  214,  26  U.  S.  (L.  ed.)  157;  Bige-  603;  121  A.  S.  R.  48. 
low  V.  Nickerson,  70  Fed.  113,  34  U.      16.  The  Blue  Jacket,  144  U.  S.  371, 
S.  App.  261,  17  C.  C.  A.  1,  30  L.R.A.  12  S.  Ct.  711,  36  U.  S.  {L.  ed.)  469. 
336.   And  see  supra,  par.  321.  17.  The  Genesee  Chief  v.  Fitzhugh, 

13.  Saune  v.  Tonrne,  9  La.  428,  29  12  How.  443,  13  U.  S.  (L.  ed.)  1058; 
Am.  Dec.  452.  The  Carroll,  8  WaU.  302,  19  U.  S.  (L. 

14.  See  infra,  par.  360.  ed.)  392:  The  City  of  Paris,  9  WaU. 
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Railing  vessel  is  not  at  fault  merely  because  she  changed  her  course 
when  some  miles  distant  from  the  steamer,  and  within  ample  time 
for  those  on  board  the  latter  to  observe  it  and  ample  room  to  guard 
against  it^^  The  collision  is  attributable  to  the  fault  of  the  sailing 
vessel  when  proximately  caused  by  her  omission  to  carry  proper 
lights,^'  or  her  carriage  of  lights  that  mislead  the  steamer  in  regard 
to  her  character.**  A  sailing  vessel  is  at  fault  in  not  keeping  out  of 
Ae  way  of  a  steamer  lying  motionless  when  she  knew,  or  could  by 
reasonable  care  have  known,  the  fact  in  ample  time.* 

356.  Duty  of  Privileged  Vessel. — Where  by  any  of  the  rules  of 
navigation  one  of  two  vessels  is  to  keep  out  of  the  way,  the  other 
must  keep  her  course  and  speed.^   The  purpose  of  th^  requirement 


634, 19  U.  S.  (L.  ed.)  751;  The  Lucille,  "Wall.  630,  19  U.  S.  (L.  ed.)  804;  The 

15  WaU.  676,  21  U.  S.  (L.  eA.)  247;  Fannie,  11  "Wall.  238,  20  U.  S.  (L.  ed.) 

The  Wenona,  19  Wall.  41,  22  U.  S.  (L.  114;  The  Scotia,  14  WaU.  170,  20  U. 

ed.)  52;  The  Falcon,  19  Wall.  75,  22  U.  S.  (L.  ed.)  822;  The  Cayuga,  14  Wall. 

S.  (L.  ed.)  98;  The  Sea  Gull,  23  WaU.  270,  21  TJ.  S.  {L.  ed.)  828;  The  Lu- 

165,  23  U.  S.  (L.  ed.)  90;  Bigelow  v.  cille,  15  Wall.  676,  21  U.  S.  (L.  ed.) 

Nickerson,  70  Fed.  113,  34  U.  S.  App.  247;  The  Mary  Eveline,  16  Wall.  348, 

261,  17  C.  C.  A.  1,  30  L.R.A.  336.  21  U.  S.  (L.  ed.)  501;  The  Wenona,  19 

And  see  supra,  par.  321.  Wall.  41,  22  U.  S.  {L.  ed.)  52;  The 

18.  The  Genesee  Chief  v.  Fitzbugh,  Sea  GuU,  23  WaU.  165,  23  U.  S.  (L. 
12  How.  443,  13  V.  S.  (L.  ed.)  1058.  ed.)  90;  The  Free  State,  91  U.  S.  200, 
And  see  supra,  par.  335.  23  U.  S.  (L.  ed.)  299;  The  Sunnyside, 

19.  The  Ariadne,  13  WaU.  475,  20  U.  91  U.  S.  208,  23  U.  S.  (L.  ed.)  302; 
S.  (L.  ed.)  542;  The  Brand,  224  Fed.  The  Stephen  Morgan,  94  U.  S.  599,  24 
391,  140  C.  C.  A.  77,  Ann.  Caa,  1917B  U.  S.  (L.  ed.)  266;  The  Benefactor, 
996.  102  U.  S.  214,  26  U.  S.  (L.  ed.)  157; 

20.  The  Scotia,  14  WaU.  170,  20  U.  The  lUinois,  103  U.  S.  298,  26  U.  S. 
S.  (L.  ed.)  822.  And  see  supra,  par.  (L.  ed.)  562;  The  Adriatic,  107  U.  S. 
341.  512,  2  S.  Ct.  355,  27  U.  S.  (L.  ed.) 

1.  The  Sunnyside,  91  U.  S.  208,  23  497;  The  EUzabeth  Jones,  112  U.  S. 

TJ.  S.  (L.  ed.)  302.      '  514,  5  S.  Ct.  468,  28  U.  S.  (L.  ed.) 

Z.  Schooner  Catherine  v.  Dickinson,  812;  The  Belgenland,  114  U.  S.  355,  5 

17  How.  178,  15  U.  S.  (L.  ed.)  233;  S.  Ct.  860,  29  U.  S.  (L.  ed.)  152;  The 

Peek  V.  Sanderson,  17  How.  178, 16  U.  Nacoochee,  137  T7.  S.  330,  11  S.  Ct. 

S.  (L.  ed.)  205;  Croekett  v.  Steam-  122,  34  U.  S.  (L.  ed.)  687;  The  E.  A. 

boat  Isaac  Newton,  18  How.  581,  15  Packer,  140  U.  S.  360, 11  S.  Ct  794,  35 

U.  S.  (L.  ed.)  492;  New  York,  etc.,  U.  S.  (L.  ed.)  453  and  note;  The  Blue 

Steamship  Co.  v.  Rumball,  21  How.  Jacket,  144  U.  S.  371, 12  S.  Ct.  711,  36 

372,  16  U.  S.  (L.  ed.)  144;  Haney  v.  U.  S.  (L.  ed.)  469;  The  Britannia,  153 

Baltimore  Steam  Packet  Co.,  23  How.  U.  S.  130,  14  S.  Ct.  795,  38  U.  S.  (L. 

287,  16  U.  S.  (L.  ed.)  562;  Whitridge  ed.)  660;  The  Breakwater,  155  U.  S. 

V.  DUI.  23  How.  448, 16  U.  S.  (L.  ed.)  252,  15  S.  Ct.  99,  39  tJ.  S.  (L.  ed.) 

581;  The  Grace  Girdler,  7  WaU.  196,  139;  The  Delaware,  161  U.  S.  459,  16 

19  U.  S.  (L.  ed.)  113;  The  Carroll,  8  S.  Ct.  516,  40  U.  S.  (L.  ed.)  771;  The 

Wall.  302,  19  U.  S.  (L.  ed.)  392;  The  Victory,  168  U.  S.  410,  18  S.  Ct.  149, 

Potomac,  8  Wall.  590,  19  U.  S.  (L.  42  U.  S.  (L.  ed.)  519;  The  Albert  Du- 

ed.)  511;  The  Fairbanks,  9  WaU.  420,  mois,  177  TJ.  S.  240,  20  S.  Ct.  596,  44 

19  U.  S.  (L.  ed.)  708;  The  Corsica,  9  V.  S.  (L.  ed.)  761;  Philadelphia,  etc., 
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is  to  enable  the  vessel  on  which  the  duty  of  avoidance  is  imposed  to 
know  liie  position  of  Hie  object  to  be  avoided,  so  that  she  may  not 

be  embarrassed  by  unexpected  changes  therein.*  In  ease,  however, 
a  collision  is  imminent  if  the  privileged  vessel  keeps  her  course,  a 
departure  from  it  would  be  both  justifiable  and  commendable,  whether 
made  to  avoid  the  collision  altogether  or  to  ease  tiie  blow,^  and  al- 
though the  change  in  course  turns  out  to  be  ill  advised,  it  may  be 
condoned  as  an  error  in  extremis  if  the  vessel  is  not  otherwise  at 
fault.^  It  must  be  a  strong  case  that  puts  the  privileged  vessel  in 
the  wrong  for  obeying  the  rule,'  and  she  will  not  be  held  at  fault 
for  maintaining  her  course  and  speed  so  long  as  it  is  possible  for  the 
other  vessel  to  avoid  her,  at  least  in  the  absence  of  some  distinct 
indication  that  such  other  ship  is  about  to  fail  in  her  duty.'  Even 
if  it  is  an  error  of  judgment  for  her  to  hold  her  course  under  the 
special  circumstances  of  the  case,  it  is  often  treated  as  an  error  in 
extremis  and  not  a  fault.'  Necessary  changes  of  course  to  avoid 
obstructions  in  the  channel  of  navigation  are  not  violations  of  the 
rule,  provided  the  vessel  returns  to  her  course  as  soon  as  she  has 
passed  them ;  *  nor  is  a  change  culpable  when  made  long  before  there 
is  danger  of  collision." 

357.  Duty  of  Steam  Vessel  to  Slacken  Speedy  Stop^  or  Reverse. — 
Every  steam  vessel  which  is  directed  by  the  rules  of  navigation  to 
keep  out  of  the  way  of  another  vessel  must,  on  approaching  such 
other  vessel,  if  necessary,  slacken  speed  or  stop  and  revise.  A  steam 
vessel  is  under  the  general  duty  to  do  this  in  every  case  where  a 

R.  Co.  v.  Adams,  89  Pa.  St.  31,  33  Am.  ed.)  8%;  The  Wenona,  19  Wall,  41, 22 

Bep.  721.  U.  S.  (L.  ed.)  52:  The  Sea  GnU,  23 

Notes:  76  Am.  Dee.  603,  604;  121  A.  Wall.  165,  23  U.  8.  (L.  ed.)  90;  The 

S.  B.  48.  Snnn^de,  91  U.  S.  208,  23  U.  S.  (L. 

And  see  supra,  par.  354,  355.  ed.)  302;  The  Ellisabetb  Jonea,  112  U. 

3.  New  York,  etc..  Steamship  Co.  v.  S.  614,  6  S.  Ct.  468,  28  U.  8.  (L.  ed.) 
Bnmball,  21  How.  372,  16  U.  S.  (L.  812. 

ed.)  144;  Bentley  v.  Coyne,  4  Wall.  Note:  75  Am.  Dec.  603. 

509,  18  U.  8.  (L.  ed.)  457;  The  Faii^  And  see  supra,  par.  337. 

banks,  9  Wall.  420,  19  U.  8.  (L.  ed.)  5.  See  supra,  par.  321,  355. 

708;  The  Wenona,  19  Well  41,  21  U.  6.  See  supra,  par.  338. 

8.  (L.  ed.)  52;  The  Sea  Gull,  23  WaU.  7.  The  Delawaie.  161  U.  8.  450,  16 

165,  23  U,  S.  (L.  ed.)  90;  The  Adri-  8.  Ct.  516,  40  U.  8.  (L.  ed.)  771. 

atie,  107  U.  8.  512,  2  8.  Ct  365,  27  V.  8.  The  Naeooehee,  137  U.  8.  330, 11 

8.  (L.  ed.)  497.  S.  Ct.  122,  34  U.  S.  (L.  ed.)  687. 

4.  New  York,  etc..  Steamship  Co.  v.  9.  The  John  L.  Hashxonck,  93  V.  8. 
RumbaU,  21  How.  372,  16  U.  S.  (L.  405,  23  U.  8.  (L.  ed.)  962. 

ed.)  144;  .Bentley  v.  Coyne,  4  WaU.  Notes:  45  Am.  Dee.  55  :  75  Am.  Dea 

509,  18  U.  S.  (L.  ed.)  457;  The  Car-  603. 

roll,  8  WaU.  302,  3S  U.  8.  (L.  ed.)  And  aee  supra,  par.  337. 

392;  The  Johnson,  0  WaU.  146,  19  U-  10.  The  Genesee  Chief  v.  FitzhuKfa, 

8.  (L.  ed.)  610;  The  Fairbanks,  9  12  How.  443, 13  U.  S.  (L.  ed.)  1058. 

Wall.  420,  19  U.  8.  (L.  ed.)  708;  The  And  see  supra,  par.  335. 

Cavuga,  14  WaU.  270,  21  TJ.  8.  (L. 
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collision  can  thereby  be  avoided.'*  She  is  none  the  less  at  fault 
for  a  nonobservance  of  this  rule  because  she  has  the  right  of  way 
and  the  danger  was  created  by  the  fault  of  the  other  vessel,**  or 
because  her  own  construction  is  so  faulty  that  she  cannot  be  stopped 
in  time  to  prevent  collision.**  Failure  to  stop  and  reverse  until  the 
locality  of  a  light  ahead  is  definitely  fixed  is  not  excused  by  the 
master's  mistaking  it  for  a  place  of  landing.**  If  two  steamers,  about 
to  meet,  are  running  one  with  the  tide  and  the  other  against  it,  the  , 
duty  to  stop  and  reverse  in  order  to  avoid  collision  rests  upon  the  one 
proceeding  against  the  tide.**  The  duty  to  stop  and  reverse  does 
not  arise  until  there  is  apparent  risk  of  collision,**  nor  does  it  apply 
where  the  effect  would  be  to  carry  the  steamer  down  the  current  of 
a  river  upon  another  vessel  which  is  trying  to  avoid  her.*^ 

358.  Duty  of  Overtaking  Vessel  to  Keep  Out  of  Way. — Notwith- 
standing anything  contained  in  the  rules  of  navigation,  every  vessel, 
overtaking  any  other,  must  keep  out  of  the  way  of  the  overtaken 


11.  Newton  V.   Stebbins,  10  How.  S.  459, 16  S.  Ct.  516,  40  U.  S.  (L.  ed.) 

586,  13  U.  S.  (L.  ed.)  551;  Chambeiv  771;  The  tJmbria,  166  U.  8.  404, 16  S. 

lain  V.  Ward,  21  How.  548,  16  U.  S.  Ct.  610,  41  U.  S.  (L.  ed.)  1053;  The 

(L.  ed.)  2U;  Ward  v.  Chamberlain,  21  Victory,  168  U.  S.  410,  18  S.  Ct.  149, 

HoW.  572,  16  U.  S.  (L.  ed.)  219;  Nel-  42  U.  S.  (L.  ed.)  519;  The  New  York, 

son  V.  Leiand,  22  How.  48,  16  U.  S.  175  U.  S.  187,  20  S.  Ct.  67,  44  U.  S. 

(L.  ed.)  269;  The  Carroll,  8  Wall.  302,  (L.  ed.)  126;  The  Albert  Dumois,  177 

19  U.  S.  (L.  ed.)  392;  The  Fairbanks,  U.  S.  240,  20  S.  Ct.  595,  44  XJ.  S.  (L. 

9  Wall.  420,  19  U.  S.  (L.  ed.)  708;  ed.)  751. 

City  of  Paris,  9  Wall.  634,  19  U.  S.  Notes:  121  A.  S.  R.  47;  9  L.B.A. 

(L.  ed.)   751;  The  Continental,  14  (N.S.)  375. 

Wall.  345,  20  U.  S.  (L.  ed.)  801;  The  12.  The  Manitoba,  122  U.  S.  97,  7  S. 

Sea  Gull,  23  Wall,  165,  23  U.  S.  (L.  Ct.  1158,  30  U.  S.  (L.  ed.)  1095;  The 

ed.)  90;  The  Free  State,  91  U.  S.  200,  E.  A.  Packer,  140  U.  S.  360, 11  S.  Ct. 

23  U.  S.  (L.  ed.)  90;  The  Colorado,  91  794,  35  V.  S.  (L.  ed.)  453.   And  see 

U.  S.  692,  23  U.  S.  (L.  ed.)  379;  The  snpra,  par.  318. 

Galatea,  92  U.  S.  439,  23  U.  S.  (L.  ed.)  13.  The  Albert  Dumois,  177  U.  S. 

727;  The  City  of  Hartford,  97  U.  S.  240,  20  S.  Ct.  595,  44  U.  S.  (L.  ed.) 

323,  24  U.S.  (L.ed.)  930;  The  Abbots-  751.   And  see  sapra,  par.  339. 

ford,  98  U.  S.  440,  25  U.  S.  (L.  ed.)  14.  Nelson  t.  Leiand,  22  How.  4S, 

168;  The  Adriatic,  107  U.  S.  512,  2  S.  16  U.  S.  (L.  ed.)  269. 

Ct.  355,  27  U.  S.  (L.  ed.)  497;  The  15.  The  Galatea,  92  U.  S.  439,  33  U. 

Manitoba,  122  U.  S.  97,  7  S.  Ct.  1158,  8.  (L.  ed.)  727. 

30  U.  S.  (L.  ed.)  1095;  The  Nacoochee,  16.  The  Scotia,  14  Wall.  170,  20  U. 

137  U.  S.  330,  11  S.  Ct.  122,  34  U.  S.  8.  (L.  ed.)  822;  The  Free  State,  91 

(L.  ed.)  687;  The  E.  A.  Packer,  140  U.  S.  200,  23  U.  8.  (L.  ed.^  299;  The 

U.  S.  360,  11  S.  Ct.  794,  35  U.  S.  (L.  Blue  Jacket,  144  V.  S.  371,  12  S.  Ct. 

ed.)  453;  The  Blue  Jacket,  144  U.  S.  711,  36  U.  8.  (L.  ed.)  469;  The  Servia, 

371,  12  S.  Ct.  711,  36  U.  S.  (L.  ed.)  149  U.  8.  144,  13  8.  Ct.  817,  37  U.  S. 

469;  The  Servia,  149  U.  S.  144,  13  S.  (L.  ed.)  681;  The  Delaware,  161  U.  S. 

Ct.  817,  37  U.  S.  (L.  ed.)  681;  The  459,  16  S.  Ct.  516,  40  U.  S.  (L.  ed.) 

Britannia,  153  U.  S.  130, 14  S.  Ct.  795,  771.  And  see  aupra,  par.  336. 

38  U.  8.  (L.  ed.)  660;  The  Breakwa-  17.  The  Breakwater,  156  tJ.  S.  252. 

ter.  155  U.  S.  252,  15  S.  Ct.  99,  39  U.  15  S.  Ct.  99,  39  U.  8.  (L.  ed.)  139. 
S.  (L.  ed.)  139;  The  Delaware,  161  U. 
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vessel.'^  However,  the  rule  does  not  in  general  apply  in  a  case  where 
the  ships  are  crossing  or  are  distant  from  each  other  on  a  right  line 
and  are  running  on  intersecting  lines.*'  The  overtaking  vessel  takes 
upon  herself  the  peril  of  determining  whether  a  safe  passage  remains 
for  her  beside  the  vessel  preceding  her,  and  must  bear  the  conse- 
quences of  misjudgment  in  that  respect.^ 

359.  Narrow  Channels  and  Passages. — In  narrow  channels,  a  steam 
vessel  must,  when  it  is  safe  and  practicable,  keep  to  that  side  of  the 
fairway  or  midchannel  which  lies  on  her  starboard  side,*  particularly 
on  a  dark  night  and  before  entering  a  fogbank,^  unless  some  other 
course  is  iixed  by  local  usage  or  r^ulation.  Bepf^ure  from  the  chan- 
nel of  navigation  is  a  fault  that  renders  the  vessel  responsble  for  a 
collision  thereby  caused  with  a  vessel  that  is  on  the  proper  side.* 
Vessels  of  all  kinds  are,  however,  allowed  and  expected  to  vary  their 
respective  courses  to  correspond  with  the  sinuosities  of  the  channel 
and  avoid  obstructions,*  and  two  steam  vessels  approaching  each  other 
should  keep  to  the  starboard  and  pass  to  the  right  notwithstanding 
the  occasional  effect  of  such'  sinuosities.*  A  steam  vessel  is  at  fault 
for  running  at  a  rate  of  speed  that  endangers  other  boats  in  the 
channel  or  passageway,  having  regard  to  their  character  and  circum- 
stances,* and  all  vessels  must  take  such  extra  precautions  in  narrow 
and  dangerous  passages  as  the  situation  requires.' 

360.  Sound  Signals. — ^When  vessels  are  in  sight  of  one  another,  a 
stearfi  vessel  under  way,  in  taking  any  course  authorized  or  required 
by  the  rules,  must  indicate  that  course  by  the  following  signals  on 


18.  Whitridge  v.  DUl,  23  How.  448,  1.  The  Vanderbilt,  6  WaU.  225,  18 
16  U.  S.  (L.  ed.)  581;  The  Grace  Gurd-  U.  S.  (L.  ed.)  823;  The  Victory,  168 
ler,  7  WaU.  196, 19  U.  S.  (L.  ed.)  113;  U.  S.  410,  18  S.  Ct.  149,  42  U.  S.  (L. 
The  Suffolk  County,  9  Wall.  651, 19  U.  ed.)  519. 

S.  (h.  ed.)  753;  The  Columhia,  10  2.  The  Vanderbilt,  6  WaU.  225,  18 

Wall.  246,  19  U.  S.  (L.  ed.)  890;  The  U.  S.  (L.  ed.)  823. 

Spray,  12  WaU.  366,  20  U.  S.  (L.  ed.)  3.  Waring  v.  Clarke,  5  How.  441, 12 

286;  Thorp  v.  Hammond,  12  WaU.  U.  S.  (L.  ed.)  226;  The  PropeUer 

408,  20  U.  8.  (L.  ed.)  419;  The  Merri-  Commerce,  1  Black.  574,  17  U.  S.  (L. 

mac,  14  WaU.  199,  20  U.  S.  (L.  ed)  ed.)  107;  The  Vanderbilt,  6  WaU.  225, 

873;  The  Cayuga,  14  WaU.  270,  20  U.  18  U.  S.  (L.  ed.)  823;  The  Victory, 

S.  (L.  ed.)  828;  The  Great  BepnbUo,  168  V.  S.  410,  18  S.  Ct  149,  42  U.  S. 

23  WaU.  20,  23  U.  S.  (L.  ed.)  55;  The  (L.  ed.)  519. 

Abbotsford,  98  U.  S.  440,  25  U.  S.  (L.  4.  The  John  L.  Hasbrouck,  93  U.  S. 

ed.)  168  and  note;  Pereival  v.  Hidcey,  405,  23  U.  8.  (L.  ed.)  962. 

18  Johns.  (N.  T.)  257,  9  Am.  Dec.  210.  5.  The  Victory,  168  U.  8.  410, 18  S. 

Notes:  75  Am.  Dec.  604;  121  A.  S.  Ct.  149,  42  U.  S.  (L.  ed.)  519. 

R.  49.  6.  Newton  v.  Stebbins,  10  How.  586, 

19.  The  Cayuga,  14  WaU.  270,  20  U.  13  U.  S.  {L.  ed.)  551;  The  Victory, 
S.  (L.  ed.)  828.  168  U.  S.  410,  18  S.  Ct.  149,  42  U.  S. 

20.  Whitridge  v.  DiU,  23  How.  448,  (L.  ed.)  519.  And  see  supra,  par.  289, 
16  U.  S.  (L.  ed.)  581;  Austin  v.  New  351. 

Jersey  Steamboat  Co.,  43  N.  T.  75,  3  7.  Notes:  75  Am.  Dee.  607,  611;  121 

Am.  Rep.  663.  A.  6.  B.  52, 
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her  whistle  or  siren,  namely,  one  short  blast  to  signify  that  she  is 
directing  her  coarse  to  starboard ;  two,  that  she  is  directing  her  courac 
to  port;  three,  that  her  engines  are  going  full  speed  astern.^  The 
vessel  signaled  is  bound  to  answer  promptly,  assenting  or  dissenting;  • 
and  until  she  does  so,  the  other  must  not  proceed  to  carry  out  her 
purpose.*'  In  case  one  vessel  fails  to  underhand  the  course  or  inten- 
tion of  the  other,  whether  from  erroneous  signals  or  otherwise,  the 
one  in  doubt  must  immediately  signify  the  same  by  giving  several 
short  and  rapid  blasts  of  the  steam  whistle ;  and,  if  the  vessels  shall 
have  approached  within  half  a  mile  of  each  other,  hoth  stisM  be  imme- 
diately slowed  to  a  ^eed  barely  sufHcient  for  steerageway  until  the 
proper  signals  are  given,  answered,  and  understood,  or  until  the 
vo^ls  shall  have  passed  each  other.  Cross  signals  are  unconditionally 
prohibited.^^  Failure  to  give,  answer,  or  act  promptly  on  the  required 
signals  is  a  fault  rendering  the  delinquent  responsible  for  a  collision,** 
provided  the  other  vessel  was  not  at  fault.**  The  required  whistle 
signals  must  be  exchanged,  not  only  when  meeting  "head  and  head/' 
or  nearly  so,  but  at  all  times  when  passing  or  meeting  at  a  distance 
within  half  a  mile  of  each  other,  and  whether  pacing  to  the  starboard 
or  port.**  If  the  vessels  are  upon  crossing  courses  in  inland  waters, 
a  single  blast  given  by  the  preferred  steamer  means  nothing  more 
than  that  she  intends  to  comply  with  her  legal  obligation  to  keep 
her  course  and  throw  upon  the  other  steamer  the  duty  of  avoiding 
her.**  Signals  indicative  of  a  desire  to  depart  from  tiie  ordinary  rule 
of  navigation  must  be  given  in  ample  time  for  compliance,*'  and 

8.  The  Great  Republic,  23  Wall.  20,  mois,  177  U.  S.  240,  20  S.  Ct.  595,  44 

23  U.  S.  (L.  ed.)  55;  The  Connecticut,  U.  8.  (L.  ed.)  751. 

103  U.  S.  710,  26  U.  S.  (L.  ed.)  467;  12.  The  Washington,  9  WaU.  513, 19 

Belden  v.  Chase,  150  13.  S.  674,  14  S.  U.  S.,  (L.  ed.)  787;  The  Connecticut, 

Ct.  264,  37  U.  S.  (L.  ed.)  1218;  The  103  U.  S.  710,  26  U.  S.  (L.  ed.)  467; 

New  York,  175  V,  S.  187,  20  8.  Ct  67,  The  Breakwater,  155  TJ.  S.  252,  15  S. 


9.  The  New  York,  175  U.  S.  187,  20  York,  175  U.  S.  187,  20  S.  Ct.  67,  44 
S.  Ct.  67,  44  U.  S.  (L.  ed.)  126.         U.  S.  (L.  ed.)  126. 
Notes:  75  Am.  Dec  611;  121  A.  S.     13.  The  Great  Republic,  23  Wall. 


10.  The  Johnson,  9  Wall,  146, 19  U.  York,  175  U.  S.  187,  20  S.  Ct.  67,  44 


11.  The  Charles  Morgan,  115  U.  S.  14  S.  Ct.  264,  37  U.  S.  (L.  ed.)  1218; 

69,  5  S.  Ct.  1172,  29  U.  S.  (L.  ed.)  The  New  York,  175  U.  S.  187,  20  S. 

316;  Belden  v.  Chase,  150  U.  S.  674,  Ct.  67,  44  U.  S.  (L.  ed.)  126. 

14  S.  Ct.  264,  37  U.  S.  (L.  ed.)  1218;  15.  The  Delaware,  161  U.  S.  459,  16 

Tlie  Victory,  168  U.  S.  410.  18  S.  Ct.  S.  Ct.  516,  40  U.  S.  (L.  ed.)  771. 

149,  42  U.  S.  (L.  ed.)  519;  The  New  16.  Belden  v.  Chase,  150  TJ.  S.  674, 

York,  175  U.  S.  187,  20  S.  Ct.  67.  44  14  S.  Ct  264,  27  U.  S.  (L.  ed.)  1218. 
U.  S.  (L.  ed.)  128;  The  Albert  Du- 


44  U.  S.  (L.  ed.)  126. 


Ct  99,  39  U.  S.  (L.  ed.)  139;  The  New 


R.  52. 


20,  23  U.  S.  (L.  ed.)  55;  The  New 


S.  (L.  ed.)  610. 
Note:  121  A.  S.  R.  52. 


V.  S.  (L.  ed.)  126. 

14.  Belden  v.  Chase,  150  U.  8.  674, 
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neither  has  a  right  to  insist  on  such  departure  when  the  vessels  are 
in  close  proximity.*' 

361.  Liability  for  Collision  with  Vessel  at  Rest. — Vessels  under 
way  are  bound  to  avoid  a  vessel  at  rest,  whether  she  is  anchored, 
moored  to  a  wharf,  or  aground;  and  in  the  event  of  a  collision 
between  them,  the  moving  vessel  must  be  held  at  fault  and  responsi- 
ble unless  she  can  show  t^rmatively  that  the  disaster  was  the  result 
of  inevitable  accident,  or  a  vis  major  which  human  care  and  pre- 
caution and  a  proper  display  of  nautical  skill  could  not  have  pre- 
vented.*' The  other  vessel,  however,  will  be  deemed  responsible  if 
the  collision  results,  in  whole  or  in  part,  from  the  fact  that  she  is 
unnecessarily  anchored  or  moored  in  a  dangerous  place,  such  as  the 
channel  of  navigation  or  entrance  to  a  harbor,"  or  a  place  forbidden 
by  a  local  regulation,**  or  that  she  fails  to  dbplay  the  required  anchor 
lights,'  or  to  set  an  anchor  watch  under  circumstances  where  this 
would  be  a  proper  precaution.*  Even  these  faults  will  not  excuse 
the  moving  vessel  if  she  could  have  discovered  and  avoided  the  an- 
chored vessel  by  the  exercise  of  propw  care  and  skill  and  consistently 
with  her  own  safety.*  A  vessel  at  anchor  is  at  fault  if  she  could  have 
foreseen  and  avoided  the  collision  by  the  exercise  of  any  precaution 


17,  The  Johnson,  9  Wall.  146,  19  V.  526 ;  Knowlton  v.  Sanford,  32  Me.  148, 
S.  (L.  ed.)  610.  52  Am.  Dec.  649;  Austin  t.  New  Jer- 

18.  Strout  V.  Foster,  1  How.  89,  11  sey  Steamboat  Co.,  43  N.  Y.  75,  3  Am. 
U.  S.  (L.  ed.)  68;  The  Steamboat  New  Rep.  663;  Simpson  v.  Hand,  6  Whart. 
York  V.  Rae,  18  How.  223, 15  U.  S.  (L.  (Pa.)  311,  36  Am.  Dec.  231;  Baker  v. 
ed.)  359;  Ure  v.  Goffman,  19  How.  56,  Lewis,  33  Pa.  St.  801,  76  Am.  Dee.  598 
15  U.  S.  (L.  ed.)  567;  New  York,  etc.,  and  note. 

Steamship  Ck>.  t.  Calderwood,  19  How.  Notes:  45  Am.  Dec.  54;  75  Am.  Dec. 

241. 15  U.  S.  (L.  ed.)  612;  Command-  605;  121  A.  S.  R.  50;  64  L.R.A.  197. 
er-in-Chief,  1  Wall.  43,  17  U.  S.  (L.  And  see  supra,  par.  355. 

ed.)  609:  The  Louisiana,  3  Wall.  164,  19.  Strout  v.  Foster,  1  How.  89,  11 

18  U.  S.  (L.  ed.)  85;  The  Giranite  U.  S.  (L.  ed.)  58;  The  Clarita,  23 

State,  3  Wall.  310,  18  U.  S.  (L.  ed.)  WaU.  1,  23  U.  S.  (L.  ed.)  146;  United 

179;  The  Bridgeport,  14  Wall.  116,  20  States  v,  St  Louis,  etc.,  Transp.  Co., 

U.  S.  (L.  ed.)  787;  The  Merrimac,  14  184  U.  S.  247,  22  S.  Ct.  360,  46  I'.  S. 

Wall.  199.  20  U.  S.  (L.  ed.)  873;  The  (L.  ed.)  520;  Knowlton  v.  Sanford,  32 

Clarita,  23  Wall.  1,  23  U.  S.  (L.  ed.)  Me.  148,  52  Am.  Dee.  649. 

146;  The  Sunnyside,  91  U.  S.  208,  23  Notes:  75  Am.  Dec.  606;  121  A  S. 

U.  S.  (L.  ed.)  302;  The  Virginia  Ehr-  R.  51;  64  L.RA.  197. 

man,  97  U.  S.  309,  24  U.  S.  (L.  ed.)  And  see  supra,  par.  284  et  seq. 

890;  The  Nevada,  106  U.  S.  154,  1  S.  20.  The  John  Fraser,  21  How.  184, 

Ct.  234,  27  U.  S.  (L.  ed.)  149;  The  16  U.  S.  (L.  ed.)  106;  United  States 

Oregon,  158  U.  S.  186,  15  S.  Ct.  304,  v.  St.  Louis,  etc.  Transp.  Co.,  184  U. 

39  U.  S.  (L.  ed.)  943;  United  States  v.  S.  247,  22  S.  Ct.  360,  46  U  S.  (L.  ed.) 

St.  Louis,  etc.,  Transp.  Co.,  184  TJ.  S.  620. 

247,  22  S.  Ct.  350,  46  U.  S.  (L.  ed.)  1.  See  supra,  par.  342. 

.'j20;  Carscallen  v.  Coeur  D'Alene,  etc.,  2.  The  Clara,  102  U.  S.  200,  26  U. 

Transp.  Co.,  15  Idaho  444,  98  Pae.  S.  (L.  ed.)  145. 

622. 16  Ann.  Gaa.  544;  Inman  v.  Funk,  3.  The  Clarita,  23  Wall.  1,  23  IT.  S. 
7  B.  Mon.  (Ky.)  538,  46  Am.  Dec.  (L.  ed.)  146;  Knowlton  t.  Sanford,  32 
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or  diligence  that,  good  seamanship  requires,*  and  is  accordin^y  lia- 
ble for  collision  caused  by  drifting  from  her  moorings,*  or  by  dragging 
her  anchors  in  a  gale  where  tiie  accident  could  have  been  avoided  by 
seasonably  putting  out  another  anchor.*  The  owner  of  a  vessel 
moored  where  she  had  a  right  to  be  is  not  guilty  of  contributory 
negligence  for  not  moving  her  out  of  the  way  of  a  steamer  bearing 
down  on  her,'  and  a  vessel  at  anchor  on  a  clear  night  in  a  proper 
place,  displaying  her  anchor  light,  ia  not  required  to  ring  a  bell  or 
display  a  torch,^  and  cannot  be  held  at  fault  for  not  having  a  sufficient 
watch,  where  one  of  her  crew  is  on  deck.*  A  vessel  is  not  at  fault 
for  collision  merely  because  she  remains  at  anchor  in  a  harbor  beyond 
the  time  limited  in  a  city  ordinance,  where  the  harbormaster  raised 
no  objection,  and  the  roadway  was  not  crowded." 

362.  Duty  of  Vessel  Leaving  Slip  or  Mooring. — The  statutoty  steer- 
ing and  sailing  rules  have  Uttle  application  to  a  vessel  backing  out 
of  a  Blq>  before  taking  her  course,  ^t  the  case  is  one  rather  of  special 
circumstances  requiring  each  vessel  to  watch,  and  be  guided  by,  the 
movements  of  the  other.*^  A  steeuner  leaving  her  slip  is  bound  to 
use  the  utmost  care  in  starting  her  propeller,  so  as  not  to  endanger 
the  safety  of  other  vessels  in  the  slip  by  the  disturbance  of  the  water 
which  necessarily  follows.'^  She  should  ke^  a  lookout  astern  and 
over  the  sides,^*  and  if  the  safety  of  other  vessels  requires  it  employ 
a  tug  to  take  her  out.^*  Before  starting,  she  should  sound  a  long 
blast  on  her  whistle.'*  A  vessel  at  rest  has  the  right  to  start  from 
her  wharf  in  sight  of  an  approaching  vessel  and  thereby  impose  on 
the  latter  the  obligation  to  avoid  her,'*  first  assuring  herself  ihai  her 
sudden  appearance  will  not  endanger  vessels  moving  in  the  channel.'' 
A  ste^uship  is  in  fault  for  a  collision  caused  by  backing  out  farther 
than  is  necessary  or  prudent,  thereby  enroaching  upon  the  course 
of  another  vessel,  without  taking  timely  measures  to  stop  her  stemway. 


Me.  148,  52  Am.  Dec.  649.  And  see 
supra,  par.  318. 

4.  The  Sapphire,  11  WaU.  164,  20 
U.  S.  (L.  ed.)  127;  United  States  v. 
St.  Louis,  etc.,  Transp.  Co.,  184  U.  S. 
247,  22  S.  Ct.  350,  46  U.  S.  (L.  ed.) 
520. 

6.  The  Sapphire,  11  Wall.  164,  20  U. 
S.  (L.  ed.)  127. 

6.  The  Louisiana,  3  Wall.  164, 18  U. 
S.  (L.  ed.)  85. 

7.  Sanlter  t.  New  York,  etc..  Steam- 
ship Co.,  88  N.  G.  123,  43  Am.  Rep. 
736. 

8.  The  Ox^n,  158  U.  S.  186,  15 
S.  Ct.  804,  39  U.  S.  (L.  ed.)  943. 

9.  The  Clarita,  23  Wall  1,  23  U.  S. 
(L  ed.)  146. 


10.  The  Jo'un  Eraser,  21  How.  184, 
16  U.  S.  (li.  ed.)  106.  And  see 
Bupra,  par.  285. 

11.  The  Servia,  149  U.  S.  144,  13 
S.  Ct.  817,  37  U.  S.  (L.  ed.)  68L 

12.  See  supra,  par.  289  et  seq. 

15.  See  supra,  par.  343. 

14.  The  Nevada,  106  U.  S.  154,  1 
S.  Ct.  234,  27  U.  S.  (L.  ed.)  149. 

Notes:  75  Am.  Dec.  607;  121  A. 
S.  R.  52. 

IB.  Notes:  75  Am.  Dec  607:  121  A. 
S.  R.  52. 

16.  The  Breakwater,  155  U.  S.  252, 
15  S.  Ct.  99,  39  U.  S.  (L.  ed.)  139. 

17.  Reese  v.  The  Mary  Foley,  6  La. 
Ann.  71,  54  Am.  Dec.  557. 

Note:  76  Am.  Dec  605. 
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If  two  steamers  are  leaving  their  berths  about  the  same  time,  each 
is  bound  to  conform  to  her  own  customary  course  and  manoeuvres 
under  similar  circumstances,  and  take  notice  of  the  customary  course 
nnd  manoeuvres  and  observe  the  movements  of  the  other,  and  each 
has  the  right  to  assume  that  tiie  other  will  do  so,  and  act  accordingly, 
without  additional  measures  to  avoid  collision  until  fault  on  the  part 
of  the  other  is  apparent.**  Persons  launching  a  vessel  must  use  the 
utmost  care  and  give  due  warning  to  passing  vessels.** 

363.  Duty  of  Vessel  Entering  Harbor. — ^Vessels  approaching,  enter- 
ing, or  moving  about  in  a  harbor  are  bound  to  exerdse  great  caution 
to  avoid  collision  with  others.  There  being  no  usage  as  to  an  open 
way,  the  entire  responsibility  is  upon  the  entering  boat,  and  ordinary 
care  will  not  excuse  her  for  a  wrong  done."  She  must  move  at 
moderate  speed,  having  due  regard  to  time  and  circumstances;  *  and 
if  by  reason  of  conflict  between  the  current  and  the  eddy  her  move- 
ment in  the  direction  necessary  to  pass  other  vessels  is  likely  to  be 
retarded,  a  steamer  entering  a  crowded  harbor  should  run  at  the 
lowest  speed  that  will  enable  her  to  answer  to  her  helm.'  If  the 
entry  is  made  at  night  or  in  a  fog,  it  may  be  her  duty  to  lay  to  or 
anchor  when  the  danger  of  encountering  other  vessels  is  great*  A 
steamer  entering  a  harbor  during  a  high  wind  is  highly  culpable  in 
not  keeping  up  steam  so  as  to  be  under  control.*  It  is  a  fault  for 
a  steamer  to  enter  a  narrow  track  between  vessels  without  first  ascer- 
taining that  the  track  is  clear  and  the  passage  safe.*^  But  a  steamer  in 
a  crowded  harbor  is  not  liable  for  a  collision  simply  because  she  pur- 
sued an  unusual  course  in  going  to  her  dock,  and  she  is  only  bound 
to  use  that  degree  of  care  and  precaution  whidh  the  particular  circum- 
stances of  the  case  demand.* 

364.  Ferryboats. — In  rivers  where  there  are  large  numbers  of  ferry- 
boats plying  between  the  opposite  shores,  as  in  the  East  river,  New 
York,  these  vessels  are  entitled  to  an  undisturbed  passage  between 

18.  The  Serria,  149  U.  S.  144, 13  S.  How.  223,  15  U.  S.  (L.  ed.)  359:  The 
Ct.  817,  37  U.  S.  (L.  ed.)  681.  AUeghany,  9  WaU.  522,  19  U.  S.  (L.- 

19.  Note:  76  Am.  Dec.  611.  ed.>  78L  And  see  supnLpar.  351. 

20.  Culbertson  v.  Steamer  Southem     2.  The  Brituinia,  163  17.  S.  130,  14 
Belle,  18  How.  584,  15  U.  S.  (L.  ed.)  S.  Gt.  795,  38  U.  S.  CU  ed.)  660. 
493;  The  AUeghany,  9  WaU.  522,     3.  Note:  75  Am.  Dec  607. 

19  U.  S.  (L.  ed.)  781;  The  Spray,  4.  Culbertson   v.   Steamer  South- 

12  Wall.  366.  20  U.  S.  (L.  ed.)  286;  em  BeUe,  18  How.  684,  15  U.  S.  (L. 

The  Britannia,  153  TJ.  S.  130,  14  S.  ed.)  493. 

Ct.  795,  38  D.  8.  (L.  ed.)  660;  David-  6.  Groekett  v.  Steamboat  Isaae  New- 
son  Steamship  Co.  v.  United  States,  ton,  18  How.  681,  15  U.  S.  (L.  ed.) 
205  U.  S.  187,  25  S.  Ct.  480,  61  U.  S.  492:  City  of  Paris,  9  WaU.  634,  IS 
(L.  ed.)  764.  U.  8.  (L.  ed.)  761. 

Notes:  75  Am.  Dec.  607;  121  A .  8.  6.  The  Java,  14  WaU.  189,  20  U.  S. 

R.  51;  64  L.R.A  197.  (L.  ed.)  834. 

1.  Steamboat  New  York  v.  Rea,  18 
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their  landing  places,  in  the  performance  of  their  duties  in  that  capac- 
ity, as  a  species  of  privily  or  immunity  not  accorded  to  other  ves- 
>els.'  Other  steam  vessels  cannot  safely  run  across  the  mouths  of 
the  feny  slips,  but  must  keep  as  nearly  as  possible  in  the  center  of 
the  stream  in  passing  up  and  down  the  river,  in  order  that  the  exit 
from  and  entrance  into  the  feny  slips  shall  not  be  checked  or  embar- 
rassed by  the  presence  of  other  vessels  passing  dose  to  them.^  If  the 
middle  of  the  river  is  previously  occupied,  and  the  ship  is  obliged  to 
go  nearer  to  shore  in  order  to  avoid  other  vessels  pursuing  tiie  same 
track,  she  must  run  at  such  a  slow  rate  of  speed  as  to  be  easily  stopped, 
so  as  not  to  ^danger  boats  pursuing  tiieir  regular  and  accustomed 
occupation.*  When  a  steam  ferryboat  moving  from  her  slip  has 
reached  the  outer  end  of  the  pier,  and  has  exchanged  signals  with 
an  approaching  steamer,  the  statutory  rules  of  navigation  as  to  cross- 
ing steamers  then  become  operative.  A  steamshq)  which  has  the 
ferryboat  on  her  starboard  side  must  accordingly  keep  out  of  the  way, 
and  the  ferryboat  keeps  her  course  and  speed.^" 

365.  Rowboats  and  Other  Small  Craft. — rowboat  is  not  a  "vessel" 
within  the  meaning  of  the  steering  and  sailing  rules,  and  neither  a 
sailing  vessel  nor  a  steamer  is  required,  ordinarily,  to  change  her 
course  or  speed  to  get  out  of  its  way.**  Rowboats  are  more  easily 
handled  than  larger  vessels,  and  steamers  are  justified  in  assuming, 
imtil  the  contrary  appears,  that  the  small  boat  is  properly  equipped, 
and  will  keep  out  of  harm's  way.**  A  steamer  has  no  right,  however, 
wilfully  to  run  down  a  rowboat,*'  or  to  maintain  a  speed  or  course, 
particularly  in  a  fog,  which  is  dangerous  to  the  safety  of  small  craft 
in  the  vicinity.**  A  crippled  condition  of  the  rowboat,  inadequate 
appliances,  or  the  inability  of  the  crew  to  escape,  shown  to  have  been 
Imown  or  apparent  to  ihe  captain,  will  diange  the  ordinary  relation 
and  responsibility  at  once.  Rowboats  should  maintain  proper  look- 
outs,** and  give  the  required  signals  in  a  fog.*'  Steam  vessels  by 
reai^n  of  their  superior  mobility  are  required  to  keep  out  of  the  way 

7.  The  Breakwater,  155  U.  S.  252,  Dec.  603;  121  A.  S.  R.  58. 

15  S.  Ct.  99,  39  U.  S.  (L.  ed.)  139.  12.  Quinette  v.  Bisso,  136  Fed.  825, 

8.  The  Favorita,  18  Wall.  598,  21  69  C.  C.  A.  503,  5  L.R.A.(N.S.)  303 
U.  S.  (L.  ed.)  856;  The  Breakwater,  and  note;  Philadelphia,  etc.,  R.  Co.  v. 
165  U.  S.  252,  15  8.  Gt.  99,  39  U.  S.  Adams,  89  Pa.  St.  31,  33  Am.  B«p. 
(L,  ed.)  139.  721. 

9.  The  Favorita,  18  Wall.  598,  21  Note:  121  A.  S.  R.  58. 

U.  S.  {L.  ed.)  856.  13.  Notes:  121  A.  S.  R.  58;  5  L.R.A. 

10.  The  Breakwater,  155  U.  S.  252,  (N.S.)  303. 

15  S.  Ct.  99,  39  U.  S.  (L.  ed.)  139.      14.  Quinette  v.  Bisso,  136  Fed.  825, 

And  see  supra,  par.  353,  362.  69  C.  C.  A.  503,  5  L.R.A.(N.S.)  303 

11.  Qtiinette  v.  Bisso,  136  Fed.  825,  and  note.   And  see  supra,  par.  351. 
69  C.  C.  A.  503,  5  L.R.A.(N.S.)  303;      15.  Note:  5  L.R.A.(N.S.)  303. 
Philadelphia,  etc.,  R.  Co.  v.  Adams,      18.  Quinette  v.  Bisso,  136  Fed.  825, 
80  Pa.  St.  31,  33  Am.  Rep.  721.  69  C.  C.  A.  503,  5  L.R.A.(N.S.)  303 

Notes:  46  Am.  Dec.  55  :  75  Am.  and  note.    And  see  supra,  par.  344. 
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of  barges  or  lighters  propelled  by  oars,^'  and  of  boats  that  float  with 
the  current  of  a  river  without  means  of  changing  direction  other  than 
by  working  the  end  oars  across  the  current.** 

366.  Duty  to  Stand  By  in  Case  of  Collision. — ^Whenever  a  cqlliaion 
between  two  vessels  takes  place,  it  is  the  duty  of  the  master  or  person 
in  charge  of  each  vessel,  so  far  as  consistent  with  safety,  to  stay  by 
the  other  to  ascertain  if  she  is  in  need  of  assistance,  and  render  such 
aid  as  may  be  requisite  and  give  the  name  and  port  of  the  veesel. 
Failure  to  do  this,  without  reasonable  cause  shown,  raises  a  presump- 
tion that  the  collision  was  caused  by  his  wrongful  act,  neglect,  or 
default.*'  Apart  from  statute,  the  fact  that  the  other  vessel,  being 
apprised  of  ihe  collision,  went  on  without  any  attempt  to  render 
asfflstance  has  always  been  regarded  in  courts  of  admiral^  as  a  sus- 
picious drcumstance.'*^ 


367.  Jurisdiction  of  Admiralty, — ^Admiralty  has  jurisdiction  of 
collisions  occurring  on  the  high  seas  or  public  navigable  waters  of 
the  United  States,*  although  the  two  vessels  be  owned  by  foreigners 
of  different  nationalities,*  and  the  action  may  be  in  rem  or  in.  per- 
sonam.' A  foreign  sovereign  may  maintain  such  action  for  damage 
done  to  a  public  ship  of  war,  and  the  proceeding  does  not  abate  upon 
a  change  in  the  pei^on  of  the  sovereign.* 

368.  Common  Law  Remedy. — Courts  of  common  law  have  concur^ 
rent  jurisdiction  with  courts  of  admiralty  in  cases  of  collision 
between  vessels,*  where  the  proceeding  is  not  in  rem,  but  merely  for 


17.  Stnrgia  v.  Boyer,  2t  How.  UO,  553,  16  U.  8.  (L.  ed.)  2U;  Stmgis 
16  U.  S.  (L.  ed.)  591.  v.  Boyer,  24  How.  UO,  16  U.  S.  (L. 

Notes:  45  Am.  Dec.  56;  75  Am.  Dec.  ed.)  591;  The  China,  7  Wall.  53,  19 
603.  n.  S.  (L.  ed.)  67;  The  Belfast,  7  Wall. 

18.  Pearce  v.  Page,  24  How.  228,  624,  19* U.  S.  (L.  ed.)  266;  The  John 
16  U.  8.  (L.  ed.)  623.  Q.  Stevens,  170  U.  S.  113,  18  S.  Ct. 

19.  Aet  of  Sept.  4,  1890,  ch.  875,  2  544,  42  U.  S.  (L.  ed.)  968;  The  New 
Fed.  Stat.  Ann.  (2d  ed.)  472.  Tort,  175  V.  S.  187,  20  S.  Ct  67,  44 

20.  Otis  v.  Thorn,  23  Ala.  469,  58  U.  S.  (L.  ed.)  126.   And  see  infra. 


1.  The  Continental,  14  Wall.  346,  4.  The  Sapphixe,  U  Wall.  164,  20 

20  U.  S.  (U  ed.)  801;  Atlee  v.  North-  U.  S.  (L.  ed.)  127. 

western  Union  Packet  Co.,  21  Wall.  6.  Atlee   v.    NorthweBt«m  Union 

389,  22  U.  8.  (L.  ed.)  619.   And  see  Packet  Co.,  21  WaU.  389,  22  U.  8.  (L. 

supra,  par.  12.  ed.)  619;  Belden  v.  Chase,  150  U.  S. 

Generally  as  to  the  jurisdiction  of  674,  14  8.  Ct  264,  37  U.  S.  (L'.  ed.) 

admiralty  over  maritime  torts,  see  Ad-  1218;  Sawyer  v.  Eastern  Steamboat 


2.  The  Belgenland,  114  U.  S.  355,  aval  v.  Hiekey,  18  Johns.  (N.  Y.)  257, 
6  8.  Ct  860,  29  U.  S.  (L.  ed.)  152.  9  Am.  Dee.  210;  Parker  v.  Providence, 
And  see  supra,  par.  324.  etc.,  Steamboat  Co.,  17  R.  I.  376,  22 

8.  Chamberlain  v.  Ward,  21  How.  Atl.  284,  23  Atl.  102,  33  A.  8.  B.  869, 
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damages.*  By  electing  the  common  law  remedy,  the  complainant  vol- 
untarily submits  to  the  legal  principles  and  modes  of  proceeiiing 
which  prevail  in  the  courts  affording  that  remedy.  Both  parties  be- 
come entitled  to  have  the  common  law  administered  as  it  exists,  and 
also  to  a  trial  by  jury.'  Trespass  vi  et  armis  will  lie  although  the 
collision  was  not  wilful,  but  the  result  of  negligence  only.' 

369.  Parties. — In  all  suits  for  damages  by  collision,  the  libelant 
may  proceed  against  the  ship  and  master,  or  against  the  ship  alone, 
or  against  the  master  or  owner  alone  in  personam.  The  ship  and 
owner  cannot,  however,  be  joined  in  the  same  libel.*  Ownera  of  the 
vessel  and  the  shippers  of  the  cargo,  and  all  others  affected  1^  the 
injury,  may  be  made  parties  or  it  may  he  prosecuted  by  the  master 
as  the  agent  of  all  concerned.**  The  owner  or  consignee  of  the  cargo 
may  proceed  separately  against  either  vessel  or  both.**  Where  the 
suit  is  commenced  by  ihe  owners  of  the  injured  vessel,  the  owners 
•  of  the  cargo  may  petition  to  intervene  for  the  protection  of  their  in- 
terests, at  any  time  before  the  fund  is  actually  distributed  and  paid 
out  of  the  registry  of  the  court.  Parties  improperly  joined  may  on 
motion  be  stricken  out,  and  new  parties  may  be  added  by  a  supple- 
mental libel  or  petition.**  Service  of  regular  process  is  a  warning  to 
all  parties  who  have  any  interest  in  the  cause  to  come  in  and  protect 
their  interest;  and  unless  they  do  so,  if  due  notice  was  given,  they 
are  bound  by  the  decree.**  A  proceeding  on  petition  of  the  owner 
and  claimant  of  a  libeled  vessel  to  call  in  the  charterer  to  show  cause 
why  it  should  not  be  condemned  for  damage  resulting  from  the  col- 
lision for  which  the  libel  is  filed  is  witiiin  the  power  of  the  court  under 
general  admiralty  rule  59.** 

370.  Pleading. — libel  or  declaration  in  a  cause  of  collision  should 
set  forth  with  sufficient  particularity  all  the  essential  facts  giving  rise 
to  the  action.  In  admiralty,  however,  an  omission  to  state  some  facts 
whidi  prove  to  be  material,  but  which  cannot  have  occasioned  any 
surprise  to  the  opposite  party,  will  not  be  allowed  to  work  any  injury 

14  L.R.A.  414.    And  see  Asicm&unr,  U.  S.  (L.  ed.)  807;  The  City  of  Hart- 


6.  Percival  v.  Hickey,  18  Johns.  (N.  930.   And  see  supra,  par.  323,  329. 
.)  257,  9  Am.  Dee.  210.  12.  Commander-in-CUef,    1  Wall. 

7.  Sawyer  v.  Eastern  Steamboat  Co.,  43,  17  U.  S.  (L.  ed.)  609.  Generally 


8.  Percival  v.  Hickey,  18  Johns.  (N.  joinder  of  parties,  objections  to  par- 
7.)  257,  9  Am.  Dec.  210.  ties,  etc.,  see  AoMiBALTr,  vol.  1,  p.  424 

9.  The  Corsair,  145  TJ.  S.  335,  12  S.  et  seq. 

Ct.  949,  36  U.  S.  (L.  ed.)  727.  IS.  The  Mary,  9  Cranch  126,  3  U. 

10.  Commander-m-Chief,    1    Wall.  S.  (L.  ed.)  678;  Commander-in-Chief, 
43, 17  U.  S.  {L.  ed.)  609;  The  City  of  1  Wall.  43,  17  U.  S.  (L.  ed.)  609. 
Hartford,  97  U.  S.  323,  24  U.  S.  (L.     14.  The  Barnstable,  181  U.  S.  464, 
ed.)  930.  And  see  infra,  par.  405.  21  S.  Ct.  684,  45  U.  S.  (L.  ed.)  964. 

11.  The  Taughan,  14  Wall.  258,  20  And  see  supra,  par.  129. 


vol.  1,  p.  408  et  seq. 


ford,  97  U.  S.  323,  24  U.  S.  (L.  ed.) 


46  Me.  400,  74  Am.  Dec.  463. 


as  to  parties  to  suits  in  admiralty. 
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to  the  libelant,  if  the  court  can  see  there  was  no  design  on  his  part 
in  omitting  to  state  them.'''  A  libd  against  the  owner  in  personam 
is  defective  if  it  docs  not  allege  that  the  respondents  were  the  owners 
of  the  vessel  at  fault  at  the  time  of  the  collision.^'  It  is  not  sufficient 
to  allefce  generally  that  the  collision  was  caused  by  the  negligence 
or  unskilfulness  of  those  in  charge  of  the  other  vessel,  but  the  par- 
ticulars wherein  they  were  negligent  or  at  fault  must  be  specified  as 
accurately  as  circumstances  permit.  Grenerally,  however,  it  is  enough 
to  state  facts  which  naturally  or  necessarily  raise  a  presumption  of 
jiegUgence,'^  and  it  has  been  held  that  a  declaration  averring  that 
the  def^dant's  serveints  so  negligently  and  carelessly  managed  and 
navigated  its  steamer  that-  it  ran  upon  and  sunk  a  vessel  of  the  plain- 
tdfiPs  sufficiently  states  a  cause  of  acti(m  at  law.'^  Damages  for  in- 
juries to  a  vessel  libeled  in  a  cause  of  collision  cannot  be  decreed  under 
an  answer  to  the  original  libel,  but  should  be  made  the  subject  of  a 
cross  hbel  after  answer  filed.'' 

371.  Stipulations  for  Value  and  Costs. — ^When  a  vessel  is  arrested 
upon  process  in  rem  in  a  cause  of  collision,  her  owners  gfflierally  pro- 
cure her  release  by  filing  a  stipulation  for  her  value  and  costs.  In 
such  case,  the  stipulators,  like  sureties,  are  bound  to  make  good  the 
decree  to  the  amount  of  their  stipulation,  and  no  more.**  A  full  dis- 
cussion of  the  subject  of  bonds  or  stipula1i<m8  and  bail  in  admiralty 
practice  is  found  elsewhere  in  this  work.' 

372.  Burden  of  Proof. — The  burden  of  proof  is  upon  the  complain- 
ant to  show  that  the  collision  was  caused  by  the  fault  or  negligence 
of  the  other  vessel,  and  also  that  he  was  not  guilty  of  contributory 
fault  oac  lack  of  diligence  or  maritime  skill  to  avoid  the  disaster.'  For 

16.  The  Qniekstep,  9  Wall.  665,  19  17  U.  S.  (L.  ed.)  833;  The  Steamer 

U.  S.  (L.  ed.)  767.   GeneraUy  as  to  Webb,  14  Wall.  406,  20  U.  S.  (L.  ed.) 

pleadings  in  admiralty,  see  Adki-  774;  The  Wanata,  95  V,  8.  600,  24  U. 

RAUTT,  vol.  1,  p.  4(26  et  seq.  S.  (L.  ed.)  461.   And  see  in&a,  par. 

16.  The  Corsair,  145  tJ.  S.  335,  12  625. 

S.  Gt.  949,  36  U.  S.  (L.  ed.)  727.  1.  See  AnimuLTT,  vol  1,  p.  430  et 

17.  Note:  69  L.R.A.  274.   And  see  seq. 

infra,  par.  373.  2.  The  Grace  Girdler,  7  Wall  196, 

18.  Carscallen  v.  Coeur  D'Alene,  19  U.  S.  (L.  ed.)  113;  The  Clara,  103 
ete.,  Transp.  Co.,  15  Idaho  444,  98  U.  S.  200,  26  U.  S.  (L.  ed.)  145;  The 
Pac.  622,  16  Ann.  Cas.  644;  Parker  Yietoiy,  168  U.  S.  410,  18  S.  a.  149, 
V.  Providenoe,  eto.,  Steamboat  Co.,  42  U.  S.  (L.  ed.)  510;  Enowlton  v. 
17  R.  I.  376,  22  Aa  284,  23  Atl.  102,  Sanford,  32  Me.  148, 52  Am.  Dec  649; 
33  A  S.  B.  860,  14  LJIA.  414.        Carsley  v.  White,  21  Pick.  (Uass.) 

Note:  69  L.RA.  274.  254,  32  Am.  Dec.  259;  Smith  v.  Kor- 

19.  Ward  v.  Chamberlain,  21  How.  folk,  etc,  R.  Co.,  146  N.  C.  98,  68  S. 
572,  16  U.  S.  (L.  ed.)  219;  The  Dove,  E.  799,  122  A.  S.  R.  423;  Union 
91  U.  S.  381,  23  IT.  S.  (L.  ed.)  354.  Steamship   Co.   v.   Nottingham,  17 
And  see  ADimui/rr,  vol.  1,  p.  427  et  Grat.  (Va.)  115,  91  Am.  Dee.  378. 
seq.  Kote:  45  Am.  Dec.  54. 

20.  The  Ann  Caroline,  2  Wall.  538, 
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example,  the  colliding  vessel  must  prove  that  she  carried  a  competent 
lookout  properly  stationed  and  vigilanHy  performing  his  duty;  and 
the  fact  that  her  lookouts  were  persons  not  competent  to  testify  is  no 
excuse  for  the  failure  to  produce  such  proof.*  If  there  is  reasonable 
doubt  as  to  which  of  the  two  vessels  was  to  blame,  the  loss  must  be 
sustained  by  the  party  on  whom  it  has  fallen.*  If  one  of  the  vessels 
has  departed  from  the  rules  under  a  claim  of  justification  by  the 
special  circumstances  of  the  case,*  the  burden  is  upon  her  to  establish, 
not  only  that  her  departure  was,  at  the  time  it  took  place,  necessary, 
in  order  to  avoid  immediate  danger,  but  also  that  the  course  adopted 
by  her  was  reasonably  calculated  to  avoid  that  danger.* 

373.  Presumptions  and  Inferences  of  Fault. — In  cases  of  collision, 
there  are  certain  circumstances  which  give  rise  to  the  presumption 
that  one  of  the  vessels  was  at  fault,  and  throw  unon  her  the  burden  of 
proving  the  contrary  by  affirmative  testimony.'  A  vessel  which  is 
shown  to  have  broken  or  neglected  any  requirement  or  rule  of  naviga- 
tion prescribed  by  statute  or  the  dictates  of  caution  and  eood  seamfln- 
ship  is  presumed  responsible  for  any  injury  Uiat  follows,  and  in  order 
to  escape  liability,  she  must  show  clearly  not  only  that  her  fault  prob- 
ably did  not  contribute  to  the  disaster,  but  that  it  could  not  possibly 
have  done  so.'  A  vessel  whose  duty  it  is  to  avoid  another  is  presumed 
to  be  at  fault  for  colliding  with  the  privileged  v^sel,  and  nothing 
but  clear  proof  that  the  accident  was  unavoidable  or  due  to  the  fault 
of  the  privileged  vessel  will  relieve  the  defendant  from  liability.' 

■   3.  The  John  Fraser,  21  How.  184,  408,  10  S.  Ct.  934,  34  U.  S.  (L.  ed.) 

16  U.  S.  (L.  ed.)  106.  And  s«e  supra,  398;  Belden  v.  Chase,  150  U.  S.  674; 

par.  343.  14  S.  Ct.  264^  37  U.  S.  (L.  ed.)  1218; 

4.  The  Grace  Girdler,  7  WaU.  196,  The  Martello,  153  U.  S.  64,  14  S.  Ct. 
19  U.  S.  (L.  ed.)  113.  And  see  supra,  723,  38  IT.  S.  (L.  ed.)  637;  The  Brit- 
par.  319.  annia,  153  TJ.  S.  130,  14  S.  Ct.  795, 

5.  See  supra,  par.  337.  38  U.  S.  (L.  ed.)  660;  The  Oregon, 

6.  The  Annie  Undaley,  104  U.  S.  158  U.  S.  186,  15  S.  Ct.  804,  39  U.  S. 
186,  26  U.  S.  (L.  ed.)  716;  The  Eliza-  (L.  ed.)  943;  The  Albert  Dnmois,  177 
beth  Jones,  112  U.  S.  514,  5  S.  Ct.  U.  S.  240,  20  S.  Ct.  595,  44  U.  8.  (L. 
468,  28  U.  S.  (L.  ed.)  812;  Belden  v.  ed.)  751;  Hoffman  v.  Union  Ferry  Co., 
Chase,  150  U.  S.  674,  14  S.  Ct  264,  47  N.  T.  176.  7  Am.  Rep.  435;  Baker 
37  U.  8.  (L.  ed.)  1218.   .  v.  Lewis,  33  Pa.  8t.  301,  75  Am.  Dwi. 

7.  Note:  45  Am.  Dee.  54.  598  and  note. 

8.  Waring  v.  Clarke,  5  How.  441,  Notes:  45  Am.  Deo.  54;  63  Am. 
12  U.  8.  (L.  ed.)  226;  The  Genesee  Rep.  55;  9  L.R.A.(N.S.}  375;  16  Adp 
Chief  T.  Fitzhngh,  12  How.  443.  13  Cas.  554. 

V.  S.  (L.  ed.)  1058;  The  Ariadne,  13     And  see  supra,  par.  336. 
Wall.  475,  20  U.  8.  (L.  ed.)  542;  The     9.  New  Tork,  etc..  United  8tate» 

Pennsvlvania,  19  Wall.  125,  22  U.  8.  Mail  Steamship  Co.  v.  Romball,  21 

(L.  ed.)  148;  The  Great  Republic,  23  How.  372,  16  U.  8.  (L.  ed.)  144;  The 

Wall.  20,  23  U.  S.  (L.  ed.)  55;  The  Carroll,  8  Wall.  302,  19  U.  S.  (L.  ed.) 

Citv  of  Washington,  92.  U.  8.  31.  23  392;  The  8cotia,  14  WaU.  170,  20  U. 

U.  S.  (L.  ed.)  600;  lUcfaelien,  etc.,  Co.  S.  (L.  ed.)  822;  The  Clarita,  23  WaU. 

V.  Boston  Marine  Ins.  Co.,  136  U.  8.  1.  23  U.  8.  (li.  ed.)  146;  The  Gnat 
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Where  one  of  the  colliding  vessels  is  shown  to  have  been  guilty  of  a 
fault  sufficient  in  itself  to  account  for  the  collision,  there  is  a  presump- 
tion in  favor  of  the  other  vessel  which  can  only  be  rebutted  by  clear 
proof  of  contributory  fault.*'  If,  however,  the  circumstances  are 
such  that  if  either  vessel  had  properly  complied  with  the  rules  of  navi- 
gation the  collisioil  could  have  been  avoided,  the  conclusioh  must  be 
tiiat  both  were  in  fault^^  If  a  vessel  is  proved  to  have  had  a  compe- 
tent lookout,  properly  stationed,  there  is  a  presumption  that  he  did 
his  duty ;  and  this  is  not  necessarily  overcome  by  the  fact  alone  that 
he  did  not  see  the  lights  of  another  vessel  until  just  before  the  colli- 
sion,^' or  did  not  bear  a  fog  signal  which  is  proved  to  have  been 
sounded  in  the  vicinity.**  It  is  difficult  to  lay  down  a  rule  on  this 
subject  other  than  that  the  question  depends  on  the  surrounding  cir- 
cumstances.** Where  the  officers  or  crew  of  a  vessel  are  not  sworn  as 
witoes^  in  a  collision  case,  a  strong  presumption  arises  that  their 
evidence  would  have  been  against  t^e  owners  of  ihe  vessel^*  As 
already  seen,  the  failure  of  either  vessel  to  stand  by  after  a  collision 
rai?r=  a  prosumption  that  she  was  at  fault.** 

374.  Evidence. — ^Testimony  in  collision  cases  is  as  a  rule  governed 
by  the  usual  requirements  as  to  competency  and  rdevan(rf,*'  but  the 
admiralty  courts  have  always  been  more  Kberal  than  tribunals  pro- 
ceeding according  to  the  precedents  of  the  common  law  in  respect  of 
the  admi^on  of  evidence  and  the  competency  of  witnesses.**  Find- 
ings of  a  board  of  local  inspectors  in  a  statutory  investigation  of  a 
collision,  and  the  documents  connected  therewith,  are  not  admissible 


Republic,  23  Wall.  20,  23  U.  S.  (L.  12.  The  Annie  Idndsley,  104  U.  S. 

ed.)  55;  The  Virginia  Ehnnan,  97  IT.  185,  26  U.  S.  (L.  ed.)  716. 

S.  309,  24  U.  S.  (L.  ed.)  890;  The  Na^  13.  The  New  York,  175  U.  S.  187. 

coochee,  137  U.  S.  330,  11  S.  Ct.  122,  20  S.  Ct  67,  44  U.  S.  (L.  ed.)  126; 

34  U.  S.  (L.  ed.)  687;  The  Oregon,  The  Curran,  [1910]  P.  (Eng.)  184, 18 

158  U.  S.  186,  15  S.  Ct.  804,  39  U.  S.  Ann.  Caa.  626  and  note;  Steamahip 

(L.  ed.)  943;  Bigelow  v.  Niekerson,  Rosalind  v.  Steamship  Senlae  Co., 

70  Fed.  113,  34  U.  S.  App.  261,  17  C.  41  Can.  Sup.  Ct  64,  13  Ann.  Gas. 

C.  A.  1,  30  L.RA.  336;  Union  Steam-  445  and  note. 

Bhip   Co.  V.  Nottiagham,  17  Grat  Note:  13  Ann.  Cas.  449. 

(Va.)  115,  91  Am.  Dec.  378.  14.  Notes:  13  Ann.  Cas.  449;  18 

Note:  45  Am.  Dec.  54,  55.  Ann.  Cas.  528. 

10.  The  City  of  New  York,  147  U.  15.  Culbertson  v.  The  Steamer 
S.  72,  13  S.  Ct.  211,  37  U.  S.  (L.  ed.)  Sonthem  BeUe,  18  How.  584,  15  U.  S. 
84;  The  Oregon,  158  V.  S.  186,  15  S.  (L.  ed.)  493;  The  New  York,  175  U. 
Ct.  804,  39  U.  S.  (L.  ed.)  943;  The  S.  187,  20  S.  Ct.  67,  44  U.  S.  (L.  ed.) 
Umbria,  166  U.  S.  404,  16  S.  Ct.  610,  126. 

41  U.  S.  (L.  ed.)  1053;  The  Victory,  16.  See  sapra,  par.  366. 

168  U.  S.  410,  18  S.  Ct.  149,  42  U.  17.  Generally  as  to  the  relevancy, 

S.  (L.  ed.)  519.  materiality  and  competency  of  evi- 

11.  The  America,  02  XT.  S.  432,  23  dence,  see  Evidence,  vol.  10,  p.  925  et 
U.  S.  (L.  ed.)  724;  The  City  of  Hart-  seq. 

ford,  97  U.  S.  323,  24  U.  S.  (L.  ed.)  18.  See  Adiobuot,  voL  1,  p.  432l 
930.   And  see  supra,  par.  318. 
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in  an  action  for  damages  resulting  from  the  collision/*  nor  is  testi- 
mony given  in  a  suit  by  one  part  owner  of  a  vessel  evidence  against 
his  co-owners  in  a  subsequent  proceeding.*"  Contradictory  statements 
cannot  be  used  to  impeach  a  witness  without  preliminary  examination 
and  an  opportunity  for  him  to  explain.'  Declarations  of  the  master 
of  a  vessel  made  at  the  Ume  of  the  collision  are  admissible  against 
the  owner,  on  the  ground  of  the  master's  agency  in  navigating  the 
vessel,  but  the  statements  of  other  persons  in  the  vessel's  employ  must 
be  excluded,*  as  well  as  statements  made  by  the  master  after  the 
event,  since  these  are  not  part  of  the  res  gestae.'  Competent  exp^  tes- 
timony may  be  offered  in  regard  to  the  loss  and  the  prudent  manage- 
ment of  the  vessels,*  and  it  is  no  ground  for  objection  that  expert  wit- 
nesses, experienced  in  navigation  generally,  were  not  shown  to  be 
skilled  in  handling  a  boat  of  the  size  and  character  of  the  defendant 
vessel.'  Statements  of  mere  matters  of  opinion,  such  as  that  the  in- 
jured vessel  could  have  been  saved  had  the  other  promptly  returned 
to  her  assistance,  are  not  admissible.  The  issue  being  fault,  testimony 
that  the  navigators  in  charge  of  the  injured  vessel  were  expert  and 
careful  ia  irrelevant* 

375.  Determination  as  to  Fault — ^The  determination  as  to  the 
weight  of  the  evidence,'  and  whose  fault  or  negligence  produced  the 
collision,  present  questions  of  fact.*  As  to  whether  the  injured  vessel 
took  proper  precautions  the  testimony  of  her  officers  and  crew  is  con- 
clusive if  there  is  no  other  testimony  to  contradict  it*  There  is  no 
doctrine  of  mere  technical  variance  in  the  admiralty ;  and  if  there  is 
no  design  in  an  omission  to  state  facts,  it  is  the  duty  of  the  court  to 
extract  ihe  real  case  from  the  whole  record  and  decide  acc(Hrdingly.'<* 

376.  Heasnre  of  Damages  in  General. — ^Damages  in  collision  cases 
are  estimated  in  the  same  manner  as  in  other  suits  of  like  nature 
for  injuries  to  personal  property.^'    The  award  should  include  all 


19.  The  Charles  Morgan,  115  U.  S.  622, 16  Ann.  Caa.  544. 

69,  5  S.  Gt  1172,  29  U.  S.  (L.  ed.)  6.  Otis  v.  Thorn,  23  Ala.  469,  68 
316.  Am.  Dee.  303. 

20.  The  New  Orieans,  106  U.  8.  7.  Union  Ins.  Co.  v.  Smith,  124  U. 
13,  1  S.  Ct.  90,  27  U.  S.  (L.  ed.)  06.  3,  405,  8  S.  Ct  534,  31  U.  S.  (L.  ed.) 
And  see  snpia,  par.  73.  ^7. 

1.  The  Charles  Ifoigau,  115  T7.  S.  8.  Smith  t.  Condry,  1  How.  28,  11 
G9,  5  S.  Ct  U72,  29  U.  S.  (L.  ed.)  U.  S  (L.  ed.)  35;  Sswyer  v.  Eaatmi 
316.  Steamboat  Co.,  46  Me.  400,  74  Am. 

2.  The  Potomae,  S  Wall,  590,  19  Dee.  463. 

U.  S.  (L.  ed.)  511.  9.  The  Umbria,  166  U.  S.  404,  16 

3.  Innis  t.  Steamer  Senator,  1  CaL  S.  Ct.  610,  it  U.  S.  (L.  ed.)  1053. 
459, 54  Am.  Dec  305.  10.  The  Syraense,  12  Wall.  167,  20 

4.  Union  Ins.  Co.  v.  Smith,  124  U.  U.  S.  (L.  ed.)  382. 

S.  405,  8  S.  Ct.  534,  31  U.  S.  (L.  ed.)  11.  The  Baltimoie,  8  Wall.  377,  19 
407.  V.  S.  (L.  ed.)  463;  The  Cayuga,  14 

5.  Carsc^len  v.  Coeor  d'Alane>  ete..  Wall.  270, 20  U.  8.  (L.  ed.)  828.  And 
Transp.  Co.,  15  Id^o  444,  98  Pae.  see  DjlKAGBS,  vol.  8,  p.  -486  et  seq. 
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losses  proximately  resulting  from  the  collision,  the  general  rule  being 
that  the  owner  of  the  injured  vessel  shall  be  placed  in  the  same 
position  he  would  have  occupied  had  the  disaster  not  occurred.*' 
Although  the  injured  party  is  entitled  to  full  indemnity,  the  respond- 
ent are  not  as  a  rule  liable  for  such  damage  as  might  have  been 
reasonably  avoided  by  the  exerdse  of  ordinary  skill  and  diligence, 
after  the  collision,  on  the  part  of  those  in  diarge  of  the  injured 
ship,*'  though  the  contrary  has  been  ruled  in  certain  jurisdictions." 
In  a  proceeding  on  behalf  of  a  government  against  persons  negli- 
gently causing  the  sinking  of  a  naval  vessel,  no  recovery  can  be 
had  for  the  value  of  pensions  paid  to  the  dependents  of  sailors  and 
officers  whose  death  was  caused  thereby.'*  Courts  of  admiralty  may 
estimate  the  damages  without  a  reference,  or  they  may  send  the  cause 
to  a  commissioner  for  that  purpose,  in  the  exercise  of  their  discretion.'* 
377.  Recovery  for  Partial  or  Total  Loss  of  Vessel. — Restitutio  in 
integrum  is  the  leading  maxim  in  collision  cases;  and  where  repairs 
are  practicable,  the  measure  of  damages  is  the  cost  of  restoring  the 
injured  vessel  to  the  condition  in  which  she  was  at  the  time  of  the 
collision  "  and,  in  addition,  compensation  for  loss  of  freight,  and 
detention  of  the  vessel  while  the  repairs  are  being  made.^^  There  is 
no  deduction,  as  in  insurance  cases,  for  new  materials  furnished  in 
place  of  the  old."  If  ihe  libelant's  vessel  is  a  total  loss,  the  measure 
of  damage  is  her  full  value  at  the  time  of  the  collision,  with  interest 
thereon,  and  the  net  freight  for  ihe  entire  voyage,***  provided  there 
is  any  freight  then  pending  under  an  existing  charter  par^  or  con- 
tract of  affreightment.'  It  has  been  held  in  England  that  the  measure 


12.  Smith  V.  Condry,  1  How.  28,  11  8  Wall.  377,  19  U.  S,  (L.  ed.)  463; 
U.  S.  (L.  ed.)  35  and  note;  The  Balti-  The  Cayuga.  14  Wall.  270,  20  U.  S. 
more,  8  Wall.  377,  19  U.  S.  (L.  ed.)   (L.  ed.)  828. 

463;  The  Racine,  [1906]  P.  (Eng.)      Note:  45  Am.  Dec.  58. 
273,  6  Ann.  Cas.  129  and  note.  18.  The  Baltimore,  8  Wall.  77,  19 

Note:  45  Am.  Dec.  58.  U.  S.  (L.  ed.)  463;  The  Cayuga,  14 

13.  The  Baltimore;  8  WaU.  877,  IS  Wall.  270,  20  U.  S.  (L.  ed.)  828. 
U.  S.  (L.  ed.)  463.  Note:  45  Am.  Dec.  58. 

Note:  45  Am.  Dec.  58.  And  see  infra,  par.  563  et  seq. 

14.  Phares  v.  Stewart,  9  Port.  (Ala.)  19.  Williamson  v.  Barrett,  13  How. 
336,  33  Am.  Dec.  317.  101,  14  U.  S.  (L.  ed.)  68;  The  Balti- 

15.  Admiralty  Com'rs  v.  Steamship  more,  8  Wall.  377,  19  U.  S.  (L.  ed.) 
Amerika,   [1917]   A.  C.   (Eng.)   38,  463. 

Ann.  Cas.  1917B  877  and  note.  20.  The  Ann  Caroline,  2  Wall.  538, 

16.  Silsby  v.  Foote,  20  How.  378,  17  U.  S,  (L.  ed.)  833;  The  Baltimore, 
15  U.  S.  (L.  ed.)  953;  The  Merri-  8  Wall.  377,  19  U.  S.  (L.  ed.)  463: 
mac,  14  Wall.  199,  20  U.  S.  (L.  ed.)  The  Umbria,  166  U.  S.  404,  16  S.  Ct. 
873.  610,  41  S.  Ct.  1050;  The  Albert  Du- 

17.  Williamson  v.  Barrett,  13  How.  mois,  177  U.  S.  240,  20  S.  Ct  595,  44 
101,  14  U.  S.  (L.  ed.)  68;  The  Cath-  U.  S.  (L.  ed.)  751. 

nrine,  17  How,  170,  15  U.  S.  (L.  ed.)      Note:  6  Ann.  Cas.  132. 
233;  The  Granite  State,  3  Wall.  310,     1.  Note:  6  Aaa.  Gas.  131. 
18  U.  S.  (L.  ed.)  179;  The  Baltimore, 
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of  damages  for  the  total  Iosb  of  a  veead  which  had  sailed  under  three 
succesmve  charter^  vas  her  value  at  the  date  when  she  would  have 
accomplished  the  homeward  voyage,  together  wiih  such  sum  as  will 
represent  the  profit  which  would  have  been  realized  under  the  three 
charters,  lees  a  reasonable  percentage  for  contingencies.*  The  fact 
that  the  owner  of  a  vessel  had  at  the  time  of  a  collision  concluded  a 
sale  of  one  half  the  vessel  for  a  certain  sum  is  better  evidence  of  her 
actual  value  than  the  conflicting  opinions  of  experts.'  The  probable 
profits  of  a  (barter  not  yet  ent^^  upon  cannot  be  included  in  the 
damages  for  a  total  loss,*  though  they  may  be  considered,  in  case  of 
delay  by  partial  loss,  as  a  basis  for  estimating  the  value  of  the  vessel'*^ 
use.'  Other  items  are  the  expenses  incurred  in  retaining  the  crew 
after  the  collision  or  attempting  to  save  the  cargo.* 

378.  Damages  Recoverable  Where  Vessel  Is  Sunk. — The  fact  that 
the  injured  vessel  is  sunk  is  not  of  itself  sufficient  to  show  that  the 
loss  was  total,  nor  to  justify  the  master  and  owner  in  abtrndoning  &e 
vessel  or  the  cargo  unless  it  appears  that  the  circumstances  were  such 
that  the  vessel  could  not  be  raised  and  saved,  or  that  the  cost  of  raising 
and  r^airing  her  would  exceed  or  equal  her  value  after  the  repairs 
were  made.'  If,  therefore,  the  vessel  has  been  abandoned,  the  damage 
must  be  ascertained  by  witnesses  competent  to  speak  as  to  the  prac- 
ticability of  raising  and  repairing  her,  and  the  expense  thereof,  and 
it  is  improper  to  award  the  difference  between  her  then  value  or  sell- 
ing price  and  her  sound  value.'  Where,  however,  the  libel  alleges 
and  the  answer  admits  a  total  loss,  the  vessel  at  fault  is  liable  for  the 
full  value  of  the  sunken  vessel,  even  though  she  has  been  subsequentr 
ly  raised  and  repaired  by  a  third  party;  and  the  decree  for  such  value 
remite  the  owner  of  the  defendant  vessel  to  the  title  to  tiie  injured 
vessel.' 

379.  Measure  of  Damages  for  Loss  of  Gaigo.— The  measure  of  dam- 
ages for  total  loss  of  cargo  in  a  collision  is  generally  the  value  of  the 
goods  at  the  time  and  place  of  E^ipment ;  and,  in  addition,  all 
charges  of  lading  and  transportation,  including  insurance  and  inter- 

2.  The  Racine,  [1906]  P.  (Eng.)  7.  The  Baltimore,  8  Wall.  377,  19 
273,  6  Ann.  Cas.  129  and  note.  V.  S.  (L.  ed.)  463. 

3.  The  Albert  Dumois,  177  U.  S.  8.  The  Catharine,  17  How.  170,  16 
40.  20  S.  Ct  595,  44  U.  S.  (L.  ed.)  U.  S.  (L.  ed.)  233. 

751.  9.  The  Falcon,  19  Wall.  75,  22  U. 

4.  The  Amiable  Nnncy,  3  Wheat.  S.  (L.  ed.)  98. 

54(),  4  U.  S.  (L.  ed.)  456;  The  Umbria,  10.  Smith  v.  Condry,  1  How.  28,  11 
16G  U.  S.  404,  16  S.  Ct.  610,  41  U.  S.  U.  S,  (L.  ed.)  35;  The  Vaughan,  14 


(L.  ed.)  1050. 
Note :  6  Ann.  Cas.  132. 

5.  The  Umbria,  166  U.  S.  404,  16  S. 
Ct.  610,  41  U.  S.  (L.  ed.)  1050. 

6.  Note:  45  Am.  Dec.  58. 


Wall.  258,  20  U.  S.  (L.  ed.)  807;  The 
Scotland,  105  U.  S.  24,  26  U.  S.  (L. 
ed.)  1001. 


Notes:  45  Am.  Dee.  68;  2  L.BJu 
174. 
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est,  but  without  any  allowance  for  anticipated  profitsA^  When  the 
goods  have  no  market  value  at  the  place  of  shipment,  resort  may  be 
had  to  other  means  of  ascertaining  their  actual  value,  such  as  the 
price  which  they  usually  bring  at  the  port  of  destination,  with  a  fair 
deduction  for  profits  and  diarges.^' 

380.  Interest  and  Costs. — Interest  upon  the  amount  of  the  decree 
may  be  allowed  successful  plaintiffs  in  collision  cases  at  the  discretion 
of  the  court.'*  The  rate  of  interest  allowed  in  admiralty  in  cases  of 
marine  tort  is  treated  elsewhere  in  this  work.**  Costa  are  entirely 
under  the  control  of  the  admiralty  court;  and  although  they  general- 
ly follow  the  decree,  circumstances  of  equity,  of  hardship,  of  oppres- 
sion, or  of  negligence,  induce  the  court  to  depart  from  that  rule  in  a 
great  variety  of  cases.''  Double  costs  may  sometimes  be  adjudged, 
at  the  discretion  of  the  court,  but  counsel  fees  cannot  be  allowed  except 
as  fixed  by  statute.'* 

381.  Review. — No  attempt  will  be  made  in  this  article  to  discuss 
matters  relating  to  the  review  of  the  decisions  of  trial  courts  in  colli- 
sion cases,  since  the  general  principles  governing  the  appellate  ju- 
risdiction in  such  cases  as  well  as  the  scope  of  review  and  the  hearing 
and  disposition  in  the  appellate  court  are  discussed  under  the  appro- 
priate titles  in  this  work.'^ 

XI.  Casbuge  of  Passenoebs 


In  General 

382.  Who  Are  Passengers;  Rights,  Duties  and  Liabilities  Incident 
to  Relation  Generally. — It  is  well  settled  that  steamboats  and  steam- 
ships engt^ed  In  passenger  traffic  are  included  in  the  generally  accepts 
ed  definition  of  a  common  carrier  of  passengers.  The  question  as  to 

11.  Smith  V.  Condry,  1  How.  28,  11  C.  C.  A.  210,  51  L.R.A.(N.S.)  966  and 
U.  S.  (L.  ed.)  35  and  note;  The  Scot-  note. 

land.  105  U.  S.  24,  26  U.  S.  (L.  ed.)  Note:  45  Am.  Dec.  59. 

lOOL  And  see  infra,  oar.  485. 

Notes:  45  Am.  Dec.  58;  2  L.R.A.  J*-  J«  Interest,  vol.  15,  p.  25. 

15.  The  Sapphire,  18  WaU.  51,  21 

12.  The  Scotland,  105  U.  8.  24,  26  U-  S.  (L  ed.1  814;  The  Scotla^^^  118 
U.  S.  (L.  ed.)  1001.  U  S.  507,  6  S  Ct.  1174,  30  U.  S.  (L. 

Note-  2  LRA  174.  -^^^       generally,  Admi- 

^i'-l^rS^'^i'^J-,                R°T  "iTllf  BilLt™;  8  WaU.  377,  19 

256,  15  U.  S.  (L.  ed.)  799;  The  Scot-  xj  S  fL  ed  1  463 

Und,  118  U.  S.  507,  6  8.  Ct  1174  30  '           ^  admiralty,  see 

TJ.  S.  (L.  ed.)  153;  The  New  York,  175  Admiralty,  vol.  1,  p.  434  et  seq.  As 

U.  S.  187,  20  S.  Ct.  67,  44  U.  S.  (L.  to  appeal  and  error  generally,  see 

ed.)  126;  The  Albert  Dnmois,  177  U.  Appeal  and  Ebror,  vol.  2,  p.  18  et 

S.  240,  20  S.  Ct.  595,  44  U.  S.  (L.  ed.)  Beq.    As  to  the  appellate  jnrisdictioa 

751;  Cambria  Steamship  Co.  v.  Pitts-  of  federal  courts,  see  United  8tates 

burg  Stearasliip  Co.,  212  Fed.  674, 129  Courts. 
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who  ore  such  oomnuHi  oairien  and  the  beais  of  the  carrier's  obliga- 
tioD  to  passengen  is  discussed  at  length  elsewhere  in  this  work,  as  are 

all  questions  as  to  the  relation  of  carrier  and  passenger,  title  inception, 
duration  and  terminadon  of  the  relation,  evidence  of  the  exiat^ce  of 
such  relation  and  the  powers,  duties  and  liabilities  of  carriers  in  the 
transportation  of  passengers,  such  as  the  duty  to  receive  and  carry ^ 
operation  of  vehicles,  famishing  proper  accommodations  and  employ- 
ing competent  servants,  carrying  to  and  setting  down  at  destination^ 
and  HabiUty  for  breach  of  ccmtract  of  carriage.*^ 

383.  Tickets  and  Fares. — The  primary  function  of  an  ordinary 
ticket  is  to  sen'e  as  a  recedpt  for  passage  money  and  as  evidence  of  the 
bearer's  right  to  be  received  on  board  the  vessel  as  a  passenger.*'  How- 
ever, passenger  contract  tickets,  such  as  are  commonly  issued  to  steer^ 
age  passengers  upon  transatlantic  steamers,  containing  elaborate  pro- 
visions regarding  the  rights  of  the  passenger  during  the  voyage,  are 
coDtracts  in  the  full  sense  of  the  word  and  bind  the  passenger  though 
he  does  not  and  cannot  read  the  terms  and  conditions.**  Tickets 
for  carriage  by  water  are  maritime  contracts,  for  die  performance  of 
which  the  ship  is  liable  in  rem,  as  well  as  the  owners  in  personam.* 
Carriers  by  steamboat  often  require  passengers  to  buy  tickets  before 
going  on  board,  and  to  deliver  them  on  landing.  In  such  case,  the 
loss  of  his  ticket  by  a  passenger  falls  on  him,  and  it  is  his  duty  on 
landing  to  pay  the  amount  of  his  fare.  The  facte  that  he  had  bought 
a  ticket  and  was  not  asked  for  it  during  the  passage  warrant  a  finding 
that  he  knew  he  must  give  it  up  before  leaving  the  boat.  If  he  at- 
tempts to  land  without  a  ticket,  alleging  that  he  has  lost  it^  the  carriers 
have  a  right  to  detain  him  a  reasonable  time,  to  inquire  on  the  spot 
into  the  circumstances  of  the  case.'  Vessels  do  not  earn  passage  money 
until  tbo  passengers  are  landed  at  the  agreed  destination,*  and  must 
refund  such  money  paid  in  advance  if  tibe  voyage  is  not  completed/ 

18.  See  CABRiists,  vol.  4,  pp.  1000-  A.  S.  B.  484  and  note.  See  inSn,  par. 
1001  (who  are  carriers  of  passengers,  523. 

basis  of  relation) ;  1002-1027  (who  And  see  generally,  CAaBXsaa,  vol.  4, 

are  passengers);  1028  (evidence  of  p.  1127. 

existence    of    relation)  -,    1029-1048  1.  The  Majestic,  60  Fed.  624,  20  U. 

(inception,  duration  and  termination  S.  App.  503,  9  C.  C.  A.  161,  23  L.R.A. 

of  relation);  1059-1090  (powers,  du-  746,  reversed  on  another  point  in  166 

ties  and  liabilities  in  transportation) ;  U.  S.  375,  17  S.  Ct.  597,  41  TJ.  S.  (L. 

5^1095  (action  for  breach  of  con-  ed.)  1039.    And  see  supra,  par.  260, 

tract);  1095-1136  (tickets  and  fares),  and  infra,  par.  422. 

19.  Quimby  v.  Vanderbilt,  17  N.  Y.  2.  Standish  v.  Narragansett  Steam- 
306,  72  Am.  Dee.  469.  For  a  full  ship  Co.,  Ill  Mass.  612,  15  Am.  Hep. 
discussion  of  tickets  and  fares,  see  66. 

Cabbiebs,  vol.  4,  pp.  1095-1136  et  3.  Ex  parte  Easton,  95  U.  S.  68,  24 

seq.  U.  S.  (L.  ed.)  373. 

29.  O'Regan  v.  Gnnard  Steamship  Note:  2  British  Rul.  Cas.  611. 

Co.,  160  Mass.  356,  36  N.  E.  1070,  39  4.  Griggs  v.  Anstiiu  3  Pick.  (Mass.) 
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szcept  where  the  master  has  arranged  for  the  paaeeager  to  oomplete 

his  trip  in  another  vessel.*' 

384.  Rules  and  Regulations;  Effect  of  Violatiens.— The  owners  of 
passenger  vessels,  like  otiier  common  carriers,  are  entitled  to  make  and 

enforce  reasonable  rules  and  relations  for  the  operation  of  the  boat, 
and  the  care,  treatment  and  conduct  of  the  passengers  on  board.* 
They  may  prescribe  the  places  which  passengers  ^all  occupy.^  The 
vessel  owner  owes  a  passenger  no  duty  to  provide  for  his  safety  when 
acting  in  violation  of  such  regulations,  and  is  not  liable  for  injuries 
directly  resulting  from  the  violation.'  If,  for  example,  a  carrier  by 
steamer  has  provided  a  safe  and  convenient  means  of  egress  for  pas- 
sengers from  the  saloon  deck,  and  a  passenger  was  injured  while  at- 
tempting to  land  in  violation  of  the  regulation  and  warning,  from 
a  gangplank  on  the  main  deck,  which  was  intended  to  be  used  exclu- 
sively by  employees,  he  is  not  entitled  to  recover  unless  the  injury  is 
wilfully  inflicted.*  A  violation  of  regulations  gives  the  carrier  the 
right  to  compel  the  passenger  to  conform  or,  upon  his  refusing  to  do 
so,  to  require  him  to  leave  the  boat,  using,  in  either  case,  only  such 
force  as  the  circumstances  reasonably  justify.  It  does  not,  however, 
derive  him  of  the  benefit  of  his  contract  for  safe  transportation ;  and 
so  if  the  injury  is  not  a  necessary  result  of  the  violation  of  regulations, 
as  by  being  in  a  part  of  the  boat  where  he  had  no  right  to  be,  and  is 
directly  caused  by  the  improper  conduct  of  the  officers  or  crew  while 
acting  within  the  scope  of  their  authority,  the  vessel  owner  is  liable>^ 

20,  15  Am.  Dec.  175;  Connors  v.  Cu-  and  the  tronsaetion  of  its  bnsinsBS,  see 

nard  Steamship  Co.,  204  Mass.  310,  90  Cabkiess,  vol.  4,  p.  1055  et  seq. 

N.  E.  601,  134  A.  S.  R.  662,  17  Ann.  7.  New  Jersey  Steamboat  Co.  v. 

Cas.  1051,  26  L.R.A.(N.S.)  171;  Smith  Broekett,  121  U.  S.  637,  7  S.  Ct.  1039, 

V.  North  American  Transp.,  etc.,  Co.,  30  U.  S.  (L.  ed.)  1049;  Simmons  v. 

20  Wash.  580,  66  Pae.  372,  44  L.R.A.  New  Bedford,  etc..  Steamship  Co.,  97 


6.  Hall  V.  De  Cuir,  95  U.  S.  485,  24  And  see  Cabeiers,  vol.  4,  pp.  1057, 

U.  S.  (L.  ed.)  547;  The  Majestic,  60  1079. 

Fed.  624,  20  U.  S.  App.  503,  9  C.  C.  A.  8.  New  Jersey  Steamboat  Co.  v. 

161,  23  L.R.A.  746,  reversed  on  an-  Brockett,  121  U.  S.  637,  7  S.  Ct.  103S, 

other  point  in  166  U.  S.  375,  17  S.  Ct.  30  VS.  S.  (L.  ed.)  1049;  Dodge  v.  Bos- 

597,  41  U.  S.  {L.  ed.)  1039;  Simmons  ton,  etc.,  Steamship  Co.,  148  Mass.  207, 

V.  New  Bedford,  etc..  Steamship  Co.,  19  N.  E.  373, 12  A.  S.  R.  541,  2  L.R.A. 

97  Mass.  361,  93  Am.  Dec  99;  Stand-  83.   See  generally,  Carriers,  vol.  5,  p. 

ish  V.  Nanagansett  Steamship  Co.,  Ill  21  et  seq. 

Mass.  512,  15  Am.  Hep.  66;  Dodge  v.  9.  Dodge  v.  Boston,  etc.,  Steamship 

Boston,  etc.,  Steamship  Co.,  148  Mass.  Co.,  148  Mass.  207,  19  N.  E.  373,  12 

207,  M  N.  E.  373,  12  A.  S.  R.  541,  2  A.  S.  R.  541,  2  L.R.A.  83.   See  Cab- 

L.B.A.  83.   Goierally  as  to  tbe  power  riebs,  vol.  5,  p.  123  et  seq. 

of  a  earner  of  pMSeagexB  to  make  and  10.  New  Jersey  Steamboat  Co. 

enfone  leasonable  roles  and  regula-  Bioekett,  121  U.  S.  637,  7  S.  Gt.  1039, 

tions  for  the  carriage  of  its  paaaengers,  30  IT.  S.  (L.  ed.)  1049. 


557. 


6.  Note:  20  Ann.  Cas.  1019. 


Mass.  361,  93  Am.  Dec.  99. 
Note:  20  Ann.  Cas.  1020. 
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385.  Dnty  to  Furnish  Accommodations  Generally. — A  shipowner 
is  bound  to  furnish  all  reasonable  and  proper  accommodations  usually 
afforded  to  passengers  on  similar  voyages  in  similar  vessels,  and  the 
passenger's  contract  must  be  construed  to  embrace  a  stipulation  for 
such  accommodations  as  are  necessary  to  a  reasonable  degree  of  com- 
fort and  to  physical  health  and  safety.^^  Thus,  steerage  passengers 
may  recover  damages  against  the  ship  for  allowing  the  steerage  to 
become  overcrowded,  filUiy  and  unsanitary  by  the  act  of  fellow  pas- 
sengers which  the  master  and  crew  make  no  substantial  attempt  to 
remedy  or  prevent.**  The  vessel's  liability  to  passengers  for  damages 
suffered  by  them  through  overcrowding  is  not  relieved  by  the  fact 
that  the  ship  is  permitted  by  her  inspection  certificate  to  carry  more 
passengers  than  are  on  board.**  The  contract  of  carriage  is  violated 
if  the  passenger  does  not  enjoy  the  ease  smd  privacy  for  which  the  pas- 
sage money  is  a  consideration,  as  where  a  cabin  passenger  is  not  allowed 
the  use  of  the  cabin,  or  is  compelled  to  share  it  with  the  crew.**  A 
colored  person  who  has  purchased  a  second  class  ticket  cannot  be  com- 
pelled to  go  into  the  steerage.** 

386.  Staterooms  and  Berths. — Carriers  by  water  are  bound  to  fur- 
nish staterooms  or  berths,  if  these  are  reasonable  and  proper  accommo- 
dations under  the  circumstances,  or  notify  passengers  at  the  time  they 
purchase  tickets  that  no  berths  are  to  be  had.  Thus,  a  steamboat 
company  running  a  night  boat  must  supply  berths  to  unobjectionable 
passengers  in  the  order  of  their  applications;  and  if  il  disregards  such 
order,  a  passenger  so  discriminated  against  who  is  compelled  to  ait 
up  all  night  may  recover  damages.**  Similarly,  a  company  under^ 
taking  to  carry  passengers  by  steamship  from  one  ocean  port  to  an- 
other, either  m  the  cabin  or  steerage,  is  bound  to  furnish  them  with 
berths,  in  the  absence  of  a  fair  understanding  beforehand  to  the  con- 
trary, and  this  is  particularly  so  in  the  case  of  female  passengers.*^ 
It  has  been  held,  however,  that  a  vessel  is  not  bound,  in  the  absence 
of  a  special  contract  or  custom,  to  furnish  bedding  for  deck  passen- 
gers, or  even,  it  seems,  for  steerage  passengers.  A  ticket  entitling  a 
passenger  to  a  berth  does  not  entitle  him  to  a  stateroom  to  himself, 
staterooms  on  the  vessel  being  fitted  witii  two  berths,  although  there 
are  some  vacant  after  all  the  passengers  have  been  accommodated.** 

11.  Notes:  6  L.R.A.(N.S.)  1012;  20      15.  Note:  20  Ann.  Cas.  1018. 


12.  Northwestern  Steamship  Co.  v.  Steamship  Co.,  140  N.  C.  412,  63  S.  K 
Ransom,  174  Fed.  913,  99  C.  C.  A.  224.  Ill  A.  S.  R.  848,  6  L.R,A.(N.S.) 


14.  Keene  v.  Lizardi,  5  La.  431,  25  seq. 
.  Am.  Dec.  197  (reversed  on  another      And  see  supra,  par.  385. 
ground,  6  La.  Ann.  315,  26  Am.  Dec.      17.  Notes:  5  L.R.A.(N.S.)  1012;  20 


Ann.  Caa.  1017  et  seq. 


16.  Patterson    v.    Old  Dominion 


361,  20  Ann.  Cas.  1015  and  note. 
13.  Note:  20  Ann.  Cas.  1018. 


1012  and  note. 
Note:  20  Ann.  Cas.  1019,  1021  et 


478). 

Note:  20  Ann.  Can.  1017  et  seq. 


Ann.  Cas.  1019. 
18.  Note:  20  Ann.  Gas.  lOlA. 


1286 


Digitized  by 


S  387 


SHIPPING 


24  &  a  L. 


One  of  several  (xansportation  companiee  acting  as  a  through  line, 
which  sells  a  ticket  upon  condition  that  it  shall  not  be  respon^ble 
beyond  its  own  line,  will  not  be  Hable  for  injuries  caused  by  breach 
of  the  contract  by  a  steamboat  company  in  refusing  to  furnish  the 
passenger  with  a  berth.  If  such  passenger  elects  to  occupy  a  couch 
in  the  cabin  rather  than  pay  the  small  additional  sum  demanded  for 
the  berth,  and  fails  to  protect  himself  by  shutting  the  cabin  door,  he 
assumes  the  risk  of  injury  from  so  doing  through  drafts  and  insuffi- 
cient covering.'*  A  vessel  which  fails  to  supply  a  passenger  with 
berth  or  stateroom  is  not  liable  for  his  illness  or  death  caused  by  his 
sleeping  upon  a  wet  mattress  borrowed  by  the  carrier  from  a  store- 
keeper, the  condition  of  which  such  passenger  has  had  an  oppOTtunity 
to  inspect.*" 

387.  Food  and  Water;  Table  Accommodations. — It  is  implied  as 
part  of  the  contract  of  carriage  by  water  that  the  carrier  will  furnish 
the  passengers  with  a  reasonable  quantity  of  good  food  dming  the 
voyage.  But  food  such  as  is  usually  furnished  on  long  sea  voyages, 
enough  in  quantity  and  properly  cooked,  is  sufficient;  that  it  is  not 
so  good,  or  served  so  well,  as  on  passenger  steamers  making  shorter 
voyages  is  not  a  ground  for  damages.  So,  too,  the  mere  fact  that  a 
passenger  is  not  supplied  with  so  large  a  quantity  of  good  and  fresh 
provisions  as  is  usual  under  the  circumstances  does  not  afford  a  right 
of  action,  unless  the  plaintiff  really  suffers  therefrom.  Where,  how- 
ever, passengers  are  placed  on  short  rations  during  an  extended  voy- 
age,  it  will  not  be  presumed  that  this  is  the  result  of  personal  malice 
and  ill  will  on  the  part  of  the  master,  and  in  the  absence  of  an  expla- 
nation the  ship  will  be  held  liable.  Second  cabin  passengers  on  a  voy- 
age through  the  tropics  are  entitled  to  a  full  supply  of  water  fit  to 
drink,  and  it  is  not  a  fulfiltnent  of  their  contract  to  offer  them  water 
so  warm  that  it  is  palatable  only  after  being  cooled  with  ice,  which 
the  passengers  must  purchase.  The  officers  of  a  steamship  have  the 
right  to  reserve  a  table  in  the  dinner  cabin  for  their  own  use  where 
there  are  sufficient  and  proper  accommodations  for  the  passengers, 
and  if  a  passenger  insists  upon  sitting  at  the  table  so  reserved,  he  may 
be  removed.'  A  steamship  company  has  been  held  liable  for  a  fail- 
ure to  provide  sufficient  food  or  lodging  while  its  vessel  Vas  detained 
in  quarantine,  under  a  contract  of  carriage  providing  that  the  com- 
pany should  furnish  good  and  sufficient  food  and  suitable  lodging 
during  the  whole  of  the  trip,  including  "any  unavoidable  delay;" 
though  it  also  contained  a  clause  exempting  t^e  carrier  from  liability 
for  delay  from  "restraints  of  princes,  rulers,  and  peoples."  * 

19.  McWethy  v.  Detroit,  etc.,  B.  Co.,  L.R.A.  544. 

127  Mieh.  333. 86  N.  W.  827, 65  L.B.A.  1.  Note:  20  Ann.  Cas.  1020. 

306.  2.  Notes:  5  L.B.A.(N.S.)  1012;  20 

20.  Van  Anda  v.  Nortliem  Nav.  Co.,  Ann.  Cas.  102L 
111  Fed.  765,  49  C.  C.  A.  696,  66 
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388.  Duty  to  Supply  Hedical  Xreatinflnt;  Liability  for  Negligence 
of  Ship's  Sargeoa^— Statutes  in  England  and  in  the  United  States 
require  every  seagoing  vessel  with  passengers  in  excess  of  a  specified 
number  to  carry  a  duly  qualified  medical  practitioner,  whose  services 
must  be  promptly  given  to  sick  passengers  and  their  young  children. 
The  vessel  owner  most  also  provide  him  with  an  adequate  supply  of 
medicines  and  surgical  instruments  necessary  and  proper  for  diseases 
and  accidents  incident  to  sea  voyages,  and  for  the  proper  medical 
treatment  of  the  passengers  during  the  voyage.'  Apart  from  statute, 
a  vessel  owner  owes  to  an  injured  or  sick  passenger  at  least  the  same 
degree  of  care  as  is  due  to  a  member  of  the  crew  in  the  same  circum- 
stances/ and  is  liable  for  the  failure  to  afford  him  such  attention  as 
is  practicable.*  The  treatment  of  sick  passengers  is  controlled,  not 
by  the  ship,  but  by  the  passengers  themselves,  who  may  decide  whether 
they  will  have  the  services  of  the  ship^s  doctor,  and  how  far  they  will 
follow  his  directions  or  take  his  medicines.  The  physician  is  not 
the  shipowner/s  servant,  doing  his  work,  and  subject  to  his  direction. 
In  his  department,  in  the  care  and  attendance  of  the  sick  paaoeiigers, 
he  is  independent  of  all  superior  authority  except  that  of  his  patient, 
and  the  captain  of  the  ship  has  no  power  to  interfere  except  at  the 
passenger's  request.'  At  the  end  of  the  voyage,  the  duty  to  afTord 
medical  treatment  ceases;  and  though  the  passengers  are  ill  with  a 
contagious  disease,  and  the  health  authorities  find  it  necessary  to  send 
them  to  a  hospital,  the  vessel  cannot  be  held  liable  for  the  resulting 
expense.'  A  shipowner  performs  his  entire  duty  if  he  uses  proper 
care  and  diligence  to  employ  a  duly  qualified  and  competent  surgeon 
and  medical  practitioner  and  supply  him  with  all  necessary  and  proper 
instruments,  medicines,  and  medical  comforts,  and  have  him  in  read- 
iness for  such  passengers  as  choose  to  employ  him.  Neither  vessel  nor 
owner  is  chargeable  with  the  physician's  negligence,  mistakes  or  er- 
rors of  judgment;'  whether  in  arranging,  labeling  or  administering 

3.  The  Iroqiuns,  194  U.  S.  240,  24  6.  O'BrieD  v.  Canard  Steamship  Co., 
S.  Ct  640,  48  U.  S.  (L.  ed.)  955;  154  Mass.  272,  28  N.  E.  266, 13  L.R.A. 
O'Brien  v.  Cnnard  Steamship  Co.,  154  329;  Allan  v.  State  Steam^ip  Co., 
Mass.  272,  28  K.  266.  13  L.R.A  132  N.  T.  91,  30  N.  E.  482,  28  A.  S. 
329;  Connors  v.  Cnnard  Steamship  R.  556, 15  L.R.A.  166. 

Co.,  204  Mass.  310,  90  K.  £.  601.  134  Notes:  20  Ann.  Cas.  1021;  Ann. 

A  8.  B.  662,  17  Ann.  Gas.  105,  26  Cas.  1912B  935. 

L.RA.(N.S.)   171;   Allan   t.   State  7.  Note:  20  Ann.  Cas.  1021. 

Steamship  Co.,  132  N.  Y.  91,  30  N.  E.  8.  O'Brien  v.  Cnnard  Steamship  Co., 

482.  28  A  S.  R.  556, 15  L.R.A.  166.  154  Mass.  272,  28  N.  E.  266, 13  L.R.A. 

Notes;  20  Ann.  Cas.  1021;  Ann.  320 ;  Laubheim  v.  De  Koninelyka  etc., 

Cas.  1912B  936.  107  N.  Y.  228,  13  N.  E.  781,  IAS. 

4.  See  supra,  par.  223  et  seq.  B.  815;  Allan  r.  State  Steamship  Co., 

5.  Sberley  v.  Billings,  8  Bush  (Ky.)  132  N.  Y.  91. 30  N.  E.  482,  28  A.  S.  B. 
147,  8  Am.  Bep.  451.  656,  15  L.R.A.  166. 

Notes:  20  Ann.  Cas.  1021;  Ann.  Cas.     Notes:  20  Ann.  Gas.  1021;  Ann.  Cas. 


1912B  036. 


1912B  935,  936. 
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medicineB,*  or  in  performing  <^>eratioii8,  sach  as  Taocination.*<>  No 
officer  of  tile  ship  is  competent  to  supervise  the  physician,  and  hence 
the  shipowners  cannot  be  deemed  negligent  in  not  supervising  him.'^ 

389.  Duties  in  Case  of  Death  of  Passenger;  Burial  at  Sea. — It  is 

the  master's  duty,  in  case  a  passenger  dies  during  the  voyage,  to  make 
an  inventory  of  bis  property  and  deliver  it  at  the  port  of  destination ; 
and  botii  master  and  owner  are  liable  for  conversion  committed  or  per- 
mitted by  the  master  without  pr<q)©r  measures  to  prevrait  it**  It 
perhaps  cannot  be  said  that  under  ordinaiy  circumstances  the  next 
of  kin  of  a  passenger  who  dies  on  shipboard  have  such  a  legal  right 
to  tiie  possession  of  the  body  that  they  may  recover  damages  because 
the  burial  is  at  sea.  A  decent  committal  of  the  body  to.  the  deep  in 
accordance  with  the  custom  in  such  matters  ordinarily  discharges  the 
duty  which  the  law  imposes.  Where,  however,  a  passenger  on  an  ocean 
steamship  dies  and  the  carrier  causes  the  body  to  be  embalmed  so 
that  it  is  practicable  to  deliver  it  to  the  family  for  burial,  but  pubse- 
quentiy  and  within  a  short  distance  from  port  casts'  it  into  tlie  sea 
without  notice  to  relatives  on  shore,  it  is  liable  in  damages  to  the  next 
of  kin  for  the  mental  distress  and  anguish  thereby  caused.  A  son  of 
the  deceased  has  a  right  to  receive  the  body  for  burial,  and  may  main- 
tain such  action  for  damages  personal  to  himself  without  joining  the 
other  children  as  parties.** 

Statutory  Regulation  of  Passenger  Vessels 

390.  In  General. — In  the  exercise  of  its  conceded  jurisdiction  over 
the  subject,  Congress  has  enacted  elaborate  provisions  for  the  better 

security  of  the  lives  of  passengers  upon  vessels  propelled  in  whole  or 
in  part  by  steam.  The  construction,  equipment  and  management  of 
such  vessels  are  prescribed  in  detail,  and  they  are  required  to  be  regu- 
larly inspected  and  licensed  by  federal  injectors  before  they  can 
engage  in  carriage  of  passengers.**  No  steamer  carrying  passengers 
may  leave  port  without  a  full  complement  of  licensed  officers  and 
crew,  including  watchmen  sufficient  in  number  and  competent 
for  such  ezigendee  as  are  likely  to  happen  upon  the  voyage 

9.  Allan  v.  State  Steamship  Co.,  132  20  Am.  Dec.  279. 

N.  7.  91,  30  N.  E.  4112,  28  A.  S.  B.  13.  Finley  v.   Atlantie  Transport 

556,  15  L.E.A  166.  Co.,  220  N.  Y.  249,  115  N.  E.  715, 

Note:  20  Ann.  Cos.  1021.  Ann.  Cas.  1917D  726,  L.R.A.1917E 

10.  O'Brien  v.  Cnnard  Steamship  862  and  note. 

Co.,  154  Mass.  272,  28  N.  E.  266,  13  14.  Gibbons      Ogden,  9  Wheat.  1, 

L.R.A.  329.  6  XT.  S.  (L.  ed.)  23;  Waring  v.  Clarke, 

Note:  20  Ann.  Cas.  1021.  5  How.  441,  12  U.  S.  (L.  ed.)  226; 

And  see  infTa,  par.  613.  The  Strathairly,  124  V.  S.  658,  8  S. 

11.  Allan  T.  State  Steamship  Co.,  Ct.  609,  31  U.  S.  <L.  ed.)  580;  Cap- 
132  N.  7.  91,  30  N.  E.  482,  28  A.  S.  roll  v.  Staten  Island  B.  Co.,  58  K.  T. 
R.  656. 16  L.R.A.  166.  126,  17  Am.  Rep.  221.   And  see  sn- 

13.  Malpica  v.  UcKovn,  1  La.  248,  pra,  par.  28  et  seq. 
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contemplated.^*  These  statutes  do  not  supersede  or  displace  the  pro- 
ceeding for  limited  liability,  in  cases  arising  under  their  provisions." 

391.  Number  of  Passengers  Allowed  to  Be  Carried. — The  certificate 
of  inspection  granted  to  every  steamer  carrying  passeng^,  other  tiian 
ferryboats,  is  required  to  show  the  number  of  passengers  of  each  class 
for  whom  the  steamer  has  accommodations  and  whom  it  can  carry 
with  prudence  and  safety.  It  is  unlawful  to  take  on  board  a  greater 
number  of  passengers  than  so  specifiedj  and  for  every  violation  of  the 
statute  in  this  particular  the  master  or  owner  is  liable  to  a  pecuniary 
forfeiture  to  any  person  suing  for  the  same.^'  These  regulations  are 
applicable  to  steEun  vessels  engaged  in  carrying  passengers  on  a  navi- 
gable water  of  the  United  States,  between  ports  of  the  same  state 
only,  and  as  so  applied  are  not  unconstitutional.^^  In  estimating  the 
number  of  passengers  on  a  steamer  no  deduction  is  to  be  made  for 
children  or  persons  not  paying,  but  those  employed  in  managing  the 
vessel  are  not  to  be  included ;  and  in  estimating  the  tonnage  the  meas- 
urement of  the  custom  house  at  the  port  of  arrival  is  to  be  taken.^* 
Where  it  appears  that  the  persons  in  excess  of  tiie  allowed  number, 
were  intruders  against  the  will  of  the  officers  of  Ihe  boat,  and  that  the 
boat  moved  from  her  landing  to -another  convenient  place  to  avoid 
the  crowd  of  people  whom  they  feared  might  force  their  way  upon 
her  and  endanger  her  safety,  the  statutory  penalties  are  not  incurred.'^ 

392.  Permits  for  Excursions. — Special  permits  may  be  issued  by 
the  inspectors  in  writing  for  the  carriage  of  additional  passengers  upon 
excursions;  but  an  oral  permission  is  not  sufficient.'  Where  a  passen- 
ger steamer  does  not  carry,  or  purpose  to  carry,  a  number  of  passen- 
gers additional  to  the  number  authorized  by  its  certificate,  and  does 
not  go  or  purpose  to  go  out  of  the  waters  where  it  is  authorized  by 
its  certificate  to  ply,  it  is  not  an  "excursion"  in  the  meaning  of  the 
statute,  and  no  special  permit  in  writing  is  necessary.' 

393.  Requirements  as  to  Fire  and  L^e  Saving  Equipment. — Fed- 
eral statutes  and  inspectors*  rules  require  suitable  fire  protection  for 
passenger  vessels,  and  prescribe  in  detail  the  character,  location  and 

15.  In  IB  Pacific  Mail  Steamship  Co.,  Notes:  2  L.R.A.  381;  4  L.RA.  125. 
130  Fed.  76,  64  C.  C.  A.  410,  69  18.  The  City  of  Salem,  38  Fed.  762, 
L.BA.  71.    And  see  supra,  par.  32.  4  L.R.A.  125. 

As  to  the  necessity  for  a  ship's  sax-  Notes:  2  L.B.A.  381;  20  Ann.  Cas. 

geon,  see  supra,  par.  388.  1022. 

16.  Bntler  v.  Boston,  etc..  Steamship  And  see  supra,  par.  11,  12. 
Co.,  130  U.  S.  527,  9  S.  Ct.  612,  32  U.  19.  Note:  2  Lit  A.  381. 

S.  (L.  ed.)  1017.  And  see  infra,  par.  20.  Notes:  2  L.BA.  381;  4  L.R.A. 

607  et  seq.  125;  20  Ann.  Cas.  1016. 

■17.  The  Laura,  114  U.  S.  411,  5  S.  1.  Notes:  2  LJI.A.  381;  4  L.R.A. 

Ct  881,  29  U.  8.  (L.  ed.)  147:  Hugh-  126. 

son  T.  Winthrop  Steamboat  Co.,  181  2.  Notes:  2  L.B.A.  381:  20  Ann. 

Mabb.  326,  64  N.  E.  74,  68  L.R.A.  Caa.  1017. 
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condition  of  fire  and  life  saving  equipment,  and  for  the  holding  at 
intervals  of  fire  drills.  Life  boats  uid  life  preservers  of  suitable  ma* 
terial,  sufficient  in  numbers,  accessible  and  ready  for  immediate  use, 
must  also  be  provided.  Wire  bell  pulls  and  metal  speaking  tubes 
are  required,  and  iron  rods  or  chains  must  be  employed  and  used  in 
^e  navigation  of  steamboats,  instead  of  wheel  or  tiller  ropes.  It  is 
made  the  duty  of  federal  inspectors,  and  of  the  master  personally,  to 
see  that  these  requirements  are  complied  with,  and  for  the  deati  of 
any  person  caused  by  the  omission  thereof  ^e  captain  is  criminally  lia- 
ble.* Steamboat  inspectors  may  require  ferryboats  to  be  provided  with 
the  same  precautions  against  tire,  so  far  as  applicable,  that  are  express- 
ly provided  in  reference  to  any  other  steam  vessels  carrying  passen- 
gers.* A  canal  bont  laden  with  coal  for  transportation,  having  on 
board  the  wife  and  children  of  the  c^}tain,  is  not  "a  barge  carrying 
passengers,"  witiiin  the  meaning  of  section  4492  of  the  Revised  Stat- 
utes, which  requires  such  a  barge,  while  in  tow  of  a  steamer,  to  be 
provided  with  "fire  buckets,  axes,  life  preservera  and  yawls."  * 

394.  Carriage  of  Explosive,  Inflammable  and  Dangerous  Sub- 
stances.— Congress  has  prohibited  the  carriage  on  passenger  vessels,  as 
freight  or  stores,  of  petroleum,  nitroglycerine  and  a  number  of  other 
explosive,  inflammable  and  dangerous  substances  except  in  accord- 
ance with  special  regulations.'  Refined  petroleum  which  will  not 
ignite  at  a  temperature  less  than  110*'  may,  however,  be  carried  on 
board  such  steamers  upon  routes  where  there  is  no  other  practicable 
mode  of  transporting  it,  under  regulations  of  the  supervising  inspect- 
ors. The  word  "practicable"  is  here  used  in  a  commercial  and  not 
mechanical  sense,  so  that  although  there  was  an  all  rail  route  over 
which  the  petroleum  might  have  been  transported,  yet,  if  the  rates 
charged  for  transportation  by  rail  were  so  high  as  to  amount  to  a 
prohibition  of  the  trafiic  in  that  article,  it  was  held  that  it  was  not  a 
practicable  mode  of  transportation  within  the  meaning  of  the  section.' 

395.  Carriage  of  Emigrant  Passengers. — Congress  has  enacted  de- 
tailed provisions  as  to  the  carriage,  by  steam  or  sailing  vessels,  of  emi- 
grant passengers  into  the  United  States  from  foreign  ports  not  con- 
tiguous thereto.  The  number  of  passengers  who  may  be  carried  is 
limited  by  the  tonnage  and  space  of  the  vessel,  the  number  and  con- 
struction of  the  berths  are  regulated,  and,  in  general,  careful  provi- 
sion is  made  for  the  passengers'  accommodations,  comfort,  food  and 
treatment  in  the  most  detailed  particulars.  The  master  of  any  vessel 
arriving  in  the  United  States  from  any  foreign  place  whatever  must 

3.  New  Jeney  Steam  Nav.  Co.  v.  4.  Note:  2  L.R.A.  380. 

Mercbants  Bank,  6  How.  344,  12  U.  5.  The  Eastern   Tranap.  Idne  v. 

S.  (L.  ed.)  465;  Van  Schaick  v.  United  Cooper,  99  tJ.  S.  7S,  25  U.  S.  (L.  ed.) 

States.  159  Fed.  847,  87  C.  C.  A.  27,  382. 

14  Ann.  Cas.  466;  State  v.  Leech,  119  6.  Note:  9  L.R.A.(N.S.)  376. 

La.  522,  44  So.  285,  129  A.  S.  R.  336.  7.  Note:  2  L.B.A.  382. 
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deliver  to  the  collector  of  the  district  a  sworn  list  of  foreign  passen- 
gers, giving  full  particulars  as  to  age,  sex,  nationality,  occupation  and 
Uie  like,  and  as  to  deaths  on  the  voyage.  The  violation  of  any  of  these 
regulations  is  punished  by  pecuniary  penalties,  and  in  some  cases  by 
forfeiture  of  the  vessel.^  The  responsibilities  and  duties  devolving 
upon  vessels  and  their  masters  under  this  statute  are  in  the  public 
interest,  and  cannot  be  evaded  by  a  charter,  or  their  nonobservance 
justified  by  the  consent  or  convenience  of  the  passengers  themselves.* 
396.  Liability  for  Damage  to  Passengers  or  Baggage. — Congress 
has  specifically  provided  that  in  the  case  of  carriers  by  water  when- 
ever damage  is  sustained  by  any  passenger  or  his  baggage  from  explo- 
sion, fire,  collision,  or  other  cause,  the  master  and  Uie  owner  of  such 
vessel,  or  either  of  them,  and  the  vessel,  shall  be  liable  to  each  and 
every  person  so  injured,  to  the  full  amount  of  damage  if  it  happens 
through  any  neglect  or  failure  to  comply  with  the  provisions  of  the 
statutes,  or  through  known  defects  or  imperfections  of  the  steaming 
apparatus  or  of  the  hull.  The  captain,  mate,  ragineer  and  pilot  are 
also  declared  to  be  liable  if  the  injury  happens  through  their  careless- 
ness, negligence  or  wilful  misconduct,  or  their  neglect  or  refusal  to 
obciy  the  provisions  of  the  act  as  to  navigating  the  vessel.'**  Such 
enactment  is  within  the  power  of  Congress,  as  incidental  to  its  general 
power  over  the  subject  to  give  a  remedy  by  action  against 'the  carrier 
for  injuries  sustained  by  passengers,  resulting  from  his  violation  of 
the  law  designed  for  their  protection.**  The  statute  does  not  exempt 
the  owners  and  master  of  a  steam  vessel,  and  the  vessel,  from  liability 
for  injuries  caused  by  the  negligence  of  its  pilot  or  engineer,  but 
makes  them  liable  for  all  damages  sustained  by  a  passenger  or  his 
baggage,  from  any  neglect  to  comply  with  the  provisions  of  the  law, 
no  matter  where  the  fault  may  lie;  and,  in  addition  to  this  remedy^ 
any  person  injured  by  the  negligence  of  the  pilot  or  engineer  may 
have  his  action  directly  against  those  officers.**  On  the  other  hand, 
Congress  has  not  profeesed  to  take  away  or  impair  the  common  law 
right  of  action  by  persons  thus  injured  through  the  unakilfulnesa 

8.  United  States  t.  The  Brig  Nearea,  In  re  Pacific  Mail  Steamship  Co.,  130 

19  How.  92,  15  U.  S.  (L.  ed.)  531;  Fed.  76,  64  C.  C.  A.  410,  69  L.R.A. 

Head  Money  Cases,  112  U.  S.  580,  5  71;  Swarthout  v.  New  Jersey  Steam-^ 

S.  Ct.  247,  28  U.  S.  (L.  ed.)  798;  The  boat  Co.,  48  N.  T.  209,  8  Am.  Rep. 

Strathairlv,  124  U.  S.  658,  8  8.  Ct.  609,  541;  Carroll  v.  Staten  laiapd  R.  Co., 

31  U.  S.  (L.  ed.)  580.  58  K  Y.  126,  17  Am.  Rep.  221.  And 

Xote :  20  Ann.  Cas.  1017  et  seq.  see  supra,  par.  278. 

And  see  Aliens,  vol.  1,  p.  833  et  H-  Carroll  t.  Staten  Island  R.  Co., 


10.  Sherlock  v.  Ailing,  93  U.  S.  99,  23  U.  S.  (L.  ed.)  819;  Carroll  v.  SUt- 

23  U.  S.  (L.  ed.)  819;  Butler  v.  Bos-  en  Island  B.  Co.,  68  N.  Y.  126, 17  Am. 

ton,  etc..  Steamship  Co.,  130  U.  S.  527,  Bep.  22L 
9  S.  Ct.  612,  32  U.  S.  (L.  ed.)  1017; 


9.  Note;  20  Ann.  Cas.  1017. 


68  N.  Y.  126,  17  Am.  Rep.  221. 
12.  Sherlock  v.  Ailing,  93  U.  S.  99, 
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or  negligence  of  the  owner  or  master  of  a  veseel,^'  and  compliance 
with  the  statute  and  regulations  does  not  exempt  the  carrier  from 
resp(»iEdbili1y  for  neglect  tq  obswe  all  othw  reasonable  precautions.^* 


397.  In  General. — Owners  of  vessels,  engatred  in  carrying  passen- 
gers, assume  obligations  somewhat  different  from  those  whose  vessels 
are  employed  as  common  carriers  of  merchandise.  Like  other  common 
carriers  of  passengers  they  are  not  insurers  of  the  lives  of  their  pas- 
sengers, nor  even  of  their  safety,  nor  are  they  accountable  for  failure 
to  take  every  possible  precaution  against  danger  and  accident  But 
they  are  bound  to  exercise  the  utmost  care  and  vigilance  consistent 
widi  the  nature  and  extent  of  their  business  and  undertaking,  in  pro- 
viding safe  and  sufficient  vessels  and  instrumentalities,  manning  and 
operating  the  same  and  providing  against  those  injuries  which  human 
care  and  foresight  can  guard  against,  and  are  responsible  for  injuries 
and  losses  from  negligence  in  the  performance  of  their  duties.  Else- 
where in  this  work  will  be  found  a  full  discussion  of  the  general  prin- 
ciples relating  to  tho  liability  of  common  carriers  of  passengers  for 
personal  injuries  to  passengers,  and  the  applicataon  of  the  principles 
to  particular  acts  or  omissions  of  the  carrier  or  his  employees,  or  of 
fellow  passengers  or  strangers;  the  right  of  the  carrier  to  limit  his 
liability  for  injuries  resulting  from  his  negligence  or  that  of  his 
serx'ants;  the  effect  of  contributory  negligence  on  the  part  of  tho 
injured  passenger  as  precluding  a  recovery  against  the  carrier  not- 
withstanding the  negligence  of  the  latter;  actions  to  enforce  the  car- 
rier's liability,  and  the  measure  and  elements  of  damages  recoverable 
therein.^*  No  "attempt  will  therefore  be  made  to  treat  these  questions 
in  the  present  article  except  as  to  matters  peculiar  to  carriage  of  pas- 
sengers by  water.  The  owner  of  a  boat  who  contracts  with  third  per- 
sons to  carrj'  for  a  lump  sum  members  of  a  society  or  other  special 
class  of  paasengers  furnished  by  the  charterers  and  only  upon  tickets 
sold  by  them  owes  to  such  passengers  and  those  intending  to  become 
pa.ssengers  the  usual  duties  of  common  carriers,  and  his  liability  is 
not  limited  to  that  of  a  mere  bailee.^*  The  responsibility  of  a  com- 
mon carrier  by  water  is  higher  toward  a  passenger  than  to  a  mere 

13.  Se^  in&a,  par.  397  et  seq.  to  passengers  genially) ;  vol.  S,  pp. 

li.  Simmons  v.  New  Bedford,  etc.,  8-17  (limitation  of  liability);  17-69 

Steamboat  Co.,  97  Mass.  361,  93  Am.  (contributory  n^Iigraiee  of  passen- 

Dec.  99;  Hanley  v.  Eastern  Steun-  ger);  59-63  (persona  liable  for  in- 

sbip  Corp.,  221  Mass.  12S,  109  N.  E.  juries) ;  63-110  (actions;  pleading  and 

167,  Ann.  Cas.  1917D  1034;  Swarthont  proof;  instmctions;  pnmnee  of  oourt 

New  Jersey  Steamboat  Co.,  48  N.  and  jury;  damages). 


16.  See  Carbibes,  vol.  4,  pp.  1136-  10  N.  W.  32,  41  Am.  Rep.  178;  White 
1256  (liability  for  personal  injuries  v.  Norfolk,  eto.,  B.  Co.,  116  N.  C.  631^ 
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stranger  on  board  or  on  the  carrier's  premises  and  is  more  stringent 
than  the  degree  of  ordinary  care  required  of  men  in  their  common 
relations  to  each  other.^^  Thus,  it  has  been  held  that  a  pa8senp;er 
steamship  company  owes  no  duty  to  persons  upon  its  piers  awaiting 
the  embarkation  of  passengers  except  to  have  such  piers  in  a  reason- 
ably safe  condition  for  access  and  for  rraaaining  or  standing  upon.'^ 

398.  Injury  from  Unsafe  Pronlses. — common  curier  by  steam- 
boat must  keep  in  reasonably  safe  condition  its  wharves  or  docks, 
upon  which  passengers  are  invited  for  the  purpose  of  boarding  its 
boats,  and  maintaining  a  dock  with  a  hole  in  it  large  enough  to  admit 
a  human  leg  is  negligence  rendering  ihe  veesel  owner  responsible  for 
the  resultant  injury.**  Vessels  and  owners  may  be  held  answerable 
for  injuries  to  passengers  by  falling  into  unguarded  coal  holes  in  the 
deck  left  open  for  coaling  purposes,***  or  into  concealed  hatchways  in 
the  cabin  floor  negligently  left  open  and  unguarded  by  the  crew.* 
Ships  and  their  owners  have  also  been  held  liable  for  injuries  to  pas- 
sengers by  catching  their  feet  in  exposed  rudder  chains  on  deck,  when 
such  construction  is  shown  to  be  unusual  or  dangerous,  and  by  the 
sUpping  of  a  mat  placed  at  the  head  o{  a  stairway,  where  the  mat  was 
too  small  to  fit  properly  into  its  place.'  With  respect  to  slippery 
decks,  the  measure  of  a  steamship  company's  duty  to  its  passengers  is 
the  exercise  of  reasonable  care  to  avoid  injury,  and  it  cannot  be  held 
to  the  standard  of  the  greatest  possible  care  in  this  particular.' 

399.  Injury  or  Death  by  Falling  Overboard. — The  obligation  on 
the  part  of  a  carrier  by  water  to  exercise  the  strictest  diligence  in  con- 
veying and  setting  down  passengers  in  safety  requires  due  precaution 
to  prevent  the  injury  or  death  of  a  passenger  by  falling  overboard.^ 
Vessel  owners  have  accordingly  been  held  liable  for  the  death  of  a 
passenger  by  falling  from  the  vessel's  deck  due  to  negligent  failure 

20  S.  E.  191.  44  A.  S.  R.  489;  Mo-  386,  112  A.  S.  R.  615. 
Bride  v.  McNally,  243  Pa.  St.  206,  89     19.  White  v.  Seattle,  etc.,  Nav.  Co , 
Atl.  U31,  52  LJl.A.(N.S.)  259  and  36  Wash.  281,  78  Pac.  909,  104  A.  8. 
note.  R.  948.  Generally  as  to  the  liability  of 

Note:  15  Ii.B.A.(N.S.)  426.  carriers  of  passengers  for  injuries  o&- 

17.  Sherley  v.  Billings,  8  Bush  casioned  by  unsafe  premises,  see  Ca*- 
(Ky.)  147,  8  Am.  Rep.  ^1;  Le  Blane  riers,  vol.  4,  p.  1218  et  seq 

V.  Sweet,  107  La.  355,  31  So.  766,  90  20.  Note:  33  L.R.A.(N.S.)  533. 

A.  S.  R.  303;  Dodge  v.  Boston,  etc.,  1.  The  City  of  Panama,  101  U.  8 

Steamship  Co.,  148  Mass.  207,  19  N.  453,  25  U.  S.  (L.  ed.)  1063 

E.  373,  12  A.  S.  R.  541,  2  L.R.A.  83;  2.  Note:  33  L.R.A.(N.S.)  532,  533. 

Duhme  v.  Hamburg-American  Packet  3.  Pratt  v.  North  German  Lloyd 

Co.,  184  N.  T.  404,  77  N.  E.  386,  112  Steamship  Co.,  184  Fed.  303,  106  C. 

A.  S.  R.  615.   Generally  as  to  the  C.  A.  445,  33  L.R.A.(N.S.)  532  and 

duties  and  liabilities  of  carriers  to  per-  note. 

sons  not  passengers,  see  Cabbiebs,  vol.  4.  McBride  v.  McNally,  243  Pa  St. 

4,  p.  1049  et  seq.  206,  89  Atl.  1131,  52  L.R.A.(N.S.) 

18.  Duhme  v.   Hambn^-American  259  and  note. 

Packet  Co.,  154  N.  Y.  404,  77  N.  E.  Note:  Ann.  Cas.  1917D  1038  et  seq. 
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to  have  a  rail  or  other  protection  at  dangerous  places  open  to  passen- 
gere or  from  gang  planks  which  were  improperly  secured,  protected 
or  operated,  or  which  were  allowed  to  Ult  or  turn  while  the  passenger 
was  walking  across.*  The  liability  extoads  to  the  death  of  a  passenger 
by  drowning  in  the  negligent  attempt  to  transfer  him  at  his  destina- 
tion to  a  skiff  at  night  while  the  steamer  was  in  motion,^  and  by  the 
swamping  of  a  boat  sent  to  convey  him  from  the  shore  to  the  vessel, 
where  the  officer  in  charge  of  the  boat  permits  it  to  attempt  the 
journey  in  an  overloaded  condition."  The  vessel  owner  ia  liable  for 
the  drowning  of  a  passenger  in  another  boat  caused  by  making  an 
unusual  and  dangerous  landing  in  such  way  as  to  separate  a  baige, 
upon  which  the  passenger  was  crossing,  from  a  wharf  boat,  and  there- 
by precipitating  him  into  tbe  water.*  Even  tiiough  the  vessel  is  not 
at  fault  for  the  passenger's  falling  overboard,  the  owner  will  still  be 
liable  if  the  proper  exertions  are  not  made  for  his  rescue,  or  if  his 
death  is  due  to  a  failure  to  provide  the  vessel  with  a  yawl  and  other 
convenient  appliances  for  saving  passengers  from  drowning."  But 
the  duty  to  protect  the  passengers  from  falling  overboard  is  not  abso- 
lute and  where  there  is  no  proof  of  negligence  on  Hie  part  of  the  car- 
rier, or  there  is  contributory  negligence  on  the  part  of  the  passenger, 
there  can  be  no  recovery.** 


400.  In  General. — ^In  the  case  of  carriers  of  passengers  by  water  the 
usual  rule  applies  that  the  contract  to  carry  a  passenger  implies  an 
-undertaking  to  transport  a  limited  amount  of  baggage,  consisting  of 
such  articles  as  are  ordinarily  taken  by  travelers  for  their  personal 
use  and  convenience,  the  quantity  depending  on  the  station  in  life  of 
the  party,  the  object  and  length  of  his  journey,  and  many  other 
considerations.  A  reasonable  sum  of  money  for  the  payment  of  his 
expenses,  if  carried  by  the  passenger  in  his  trunk  or  bag,  is  also 
included.  A  full  discussion  of  the  dutaes  and  liabilities  of  carriers 
of  passengers  as  to  the  baggage  and  effects  of  their  passengers  and 


5.  Honley  v.  Eastern  Steamship  Co.,  128  Fed.  397,  63  C.  G.  A.  139,  65 
Corp.,  221  Mass.  125,  10f>  N.  E.  167,  L.R.A.  84. 

Ann.  Cas.  1917D  1034  and  note.  9.  Louisville,    etc.,    Mail    Co.  v. 

6.  McBridfi  V.  McNally,  243  Pa.  St.  Barnes,  117  Ky.  860,  79  S.  W.  261, 
206,  89  Atl.  1131,  52  L.R.A.(N.8.)  lU  A  S.  R.  273,  64  L.R.A.  574. 

269  Note:  Ann.  Cas.  1917D  1042. 

Note:  Ann.  Cas.  1917D  1042  et  seq.  10.  Labdell  t.  BnlUtt,  13  La.  348,  33 

7.  Le  Blanc  v.  Sweet,  107  La.  366,  Am.  Dec.  567. 

31  So.  766,  90  A.  S.  E.  303.  Note:  Ann.  Cas.  1917D  1041,  1042. 

Note:  Ann.  Gas.  1917D  1041.  11.  Note:  Ann.  Gas.  1917D  1038. 

8.  Wasshaar  v.  Kimball  Steunship 
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the  li^t  to  limit  their  lialnlities  for  loss  or  injury  thereto  is  found 
elsewhere  in  this  work.^" 

401.  Lial^ty  for  Loss  of  Property  in  Staterooms  or  in  Passenger's 
Custody.— Hiere  is  a  conflict  in  the  authorities  as  to  the  nature  of  a 
steamship  company's  liability  for  lose  of  baggc^  or  other  articles 
from  a  passenger's  stateroom.^'  There  are  a  number  of  decisions  to 
the  effect  that  the  carrier  is  answerable  only  when  such  loss  is  directly 
caused  by  the  negligence  of  his  agents.'^  Others,  however,  hold  that 
steamboat  and  steamship  companies  which  provide  cabins  or  state- 
rooms in  which  the  passenger  is  expected  to  deposit  his  baggage  needed 
for  the  voyage  and  retire  to  rest  occupy  substantially  the  position  of 
innkeepers,^'  being  liable  as  insurers  for  tlie  theft  or  loss  of  baggage 
or  other  property  of  the  passenger  without  negligence  on  the  part  of 
either  party It  seems  generally  agreed  that  the  vessel  owner  is  not 
liable  for  tiie  loss  or  theft  of  articles  retained  upon  the  person  of  the 
passenger,  or  in  his  exclusive  custody  and  possession  elsewhere  than 
in  a  stateroom,  except  through  the  negligence  of  the  carrier.^'  It 
has  been  held  that  a  steamboat  company  is  negligent  in  failing  to 
provide  inside  bolts  on  its  stateroom  doors,*^  but  whether  a.  regulation 
requiring  stateroom  doors  to  be  left  unlocked  is  negligence  as  to  a 
passenger  who  suffers  a  loss  by  theft  is  a  question  of  fact  for  the  jury.^' 
The  loss  by  the  officers  of  a  steamship  of  hand  baggage  of  a  passenger 
which  they  have  undertaken  to  place  in  his  stateroom  establishes  a 
prima  facie  case  of  negligence,  which,  unexplained,  will  render  the 
company  liable  for  the  loss."  Negligence  may  also  consist  in  not 
maintaining  a  due  watch  upon  the  boat  to  prevent  theft  and  intru- 

IS.  See  Cabriers,  vol.  6,  pp.  158-  t.  North  German  Lloyd  Steamship 

232.  Co.,  184  N.  Y.  280,  77  N.  E.  21,  5 

13.  Note:  L.R.A.1915B  613  et  seq.  L.B.A.(N.S.)  650. 

14.  Clark  v.  Bums,  118  Mass.  275,  Note:  L.R.A.1915B  613  et  seq..  620. 
19  Am.  Rep.  456;  Gleason  v.  Good-  17.  Wilcox  v.  The  Steamboat  Phila- 
rieh  Transp.  Co.,  32  Wis.  85,  14  Am.  delphia,  9  La.  80,  29  Am.  Dee.  436; 
Rep.  716.  Holmes  v.  North  German  Lloyd  Steam- 
Notes:  56  A.  S.  R.  621;  L.R.A.1915B  ship  Co.,  184  N.  Y.  280,  77  N.  E.  21, 

613  et  seq.  5  L.B.A.(N.S.)  650. 

15.  Adams  V.  New  Jersey  Steamboat  Notes:  56  A.  S.  R.  621;  L.R.A. 
Co.,  151  N.  Y.  163,  45  N.  E.  369,  56  1915B  617  et  seq. 

A.  S.  R.  616.  34  L.R.A.  682;  North  Generally  as  to  the  liability  of  a 

German  Lloyd  Steamship  Co.,  184  N.  carrier  for  baggage  in  the  custody  of 

Y.  280,  77  N.  E.  21,  6  L.B.A.(N.S.)  a  passenger,  see  Cabwebs,  vol.  5,  p. 

650.  176  et  seq. 

Note:  L.R.A.1915B  613  et  seq.  18.  Note:  L.R.A.1915B  618. 

Generally  as  to  the  liability  of  inn-  19.  Clark  v.  Burns,  118  Mass.  276, 

keepers  for  loss  of  or  injury  to  the  19  Am.  Rep.  456. 

goods  of  a  guest,  see  Ihnkbspebs,  toI.  Note:  L.R.A.1915B  618. 

14,  p.  511  et  seq.  20.  Holmes  v.  North  German  Lloyd 

16.  Adams  v.  New  Jersey  Steam-  fcjwamship  Co.,  184  N.  Y.  280,  77  N. 
boat  Co.,  151  N.  Y.  163,  45  N.  E.  369,  E.  21,  6  L.R.A.(N.S.)  650. 

66  A.  S.  B.  616, 34  hILA.  682;  Holmes     Note;  LJt.Aa916B  618. 
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aion  during  the  night.^  Contxibutory  negligence  of  the  pess^ger,  as 
by  failing  to  lock,  or  bolt  bis  stateroom  door  upon  leaving  it  or  retir- 
ing, will  baf  recoTeiry  for  a  loss  directly  resulting  therefrom,  unless 
the  carrier's  servants  fail  to  take  due  precautions  in  protecting -the 
passenger's  property  after  knowledge  of  the  danger  •  A  notice  lo 
deposit  baggage  in  the  baggage  room  will  not  protect  the  company 
from  loss  or  theft  from  a  stateroom  if  not  brought  to  the  passenger's 
attention,  or  if  the  loss  is  through  the  carrier's  negligence.  The  act 
of  Congress  releasing  the  shipowner  from  liability  for  jewelry,  unless 
the  shipper  gives  written  notice  of  ita  character  and  value  and  has  the 
same  entered  on  the  bill  of  lading,  does  not  f^ply  to  the  case  of  a  pas- 
senger whose  jewelry  was  stolen  from  her  stateroom  by  one  of  the 
ship's  crew  before  she  had  an  opportunity  to  deposit  it  with  the  proper 
officer  for  safekeeping.'  And  a  stipulation  in  a  steamship  ticket  Um- 
iting  liability  for  baggage  to  a  certain  amount  unless  the  express  value 
is  declared  and  paid  for  does  not  apply  to  baggage  intended  to  be 
taken  by  a  passenger  to  a  stateroom  for  use  during  the  voyage.* 

XII.  Carriage  of  Goods 

In  General 

402.  Vessels  as  Common  Carriers. — ^The  definition  of  a  common  car- 
rier as  one  who  undertakes  for  hire  to  transport  the  goods  of  such  as 
choose  to  employ  him  from  place  to  place  *  applies  as  well  to  carriers 
by  water  as  to  carriers  by  land,'  and  by  the  settled  laWj  in  the  absence 
of  rome  valid  agreement  to  the  contrary,  the  owner  of  a  general  ship, 
carrying  goods  for  hire,  whether  employed  in  internal,  in  coasting, 
or  in  foreign  commerce,  is  a  common  carrier.^  Liability  as  such  rests 

1.  Note:  L.R.A.1915B  618-619.  1044,  20  L.B.A.(N.8.)   867;  Varble 

2.  Note:  L.R.A.1915B  619.  And  v.  Bigley,  14  Bush  (Ky.)  698,  29  Am. 
see  generaHy,  Cabbiebs,  vol.  6,  p.  185  Rep.  435 ;  Emery  v.  Hersey,  4  Greenl. 
et  Beq.  (Me.)  407,  16  Am.  Dec.  268;  Nugent 

S.  Note:  L.R.A.1915B  621.  And  see  v.  Smith,'!  C.  P.  D.  19,  423,  45  L.  J. 
sapra,  par.  400,  and  infra,  par.  421.     Q.  B.  19,  697, 1  Eng.  Rnl.  Cas.  218. 

4.  Holmes  v.  North  German  Lloyd  7.  Clark  v.  Barnwell,  12  How.  272, 
Steamship  Co.,  184  N.  Y.  280,  77  N.  13  U.  S.  (L.  ed.)  985;  Garrison  v. 
E.  21,  5  L.R.A.(N.S.)  650.  Memphis  Ins.  Co.,  19  How.  312.  15  U. 

Note:  L.R.A.1915B  621.  S.  (L.  ed.)  656;  The  Niagara,  21  How. 

5.  The  Niagara,  21  How.  7,  16  U.  7,  16  U.  S.  <L.  ed.)  41;  The  Comman- 
S.  (L.  ed.)  41.  Generally  as  to  the  der-in-Chief,  1  Wall.  43,  17  U.  S.  (L. 
definition  and  eharaeteristics  of  a  ed.)  609;  York  Mfg.  Co.  t.  Illinois 
common  carrier,  see  CABBirats,  vol.  4,  Cent.  R.  Co.,  3  Wall.  107,  18  U.  S. 
p.  546.  (L.  ed.)  170;  The  Delaware,  14  WaU. 

6.  The  Lady  Pike.  21  WaU.  1.  22  579,  20  U.  S.  (L.  ed.)  779;  Liverpool, 
U.  S.  (L.  ed.)  499;  Savannah  Ocean  etc.,  Steam  Co.  v.  Phenix  Ins.  Co.,  129 
Steamship  Co.  v.  Savannah  Locomotive  XJ.  S.  397,  9  S.  Ct.  469,  -32  U.  S.  (L. 
Works,  etc,  Co.,  131  Ga.  831,  63  S.  ed.)  788;  The  J.  P.  Donaldson,  167  U. 
£.  677, 127  A.  S.  B.  265, 15  Ann.  Cas.  S.  599, 17  8.  Ct.  951,  42  U.  S.  (L.  ed.) 
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updn  the  master  as  well  as  upon  the  vessel  and  the  owner."  If,  how- 
ever, the  owner  of  a  ship  employs  it  on  his  account  generally,  or  if  he 
lets  tile  tonnage,  with  a  small  exception,  to  a  single  person,  and  thrai, 
for  the  accommodation  of  particular  individuals,  he  takes  goods  on 
board  for  freight,  not  receiving  them  for  persons  in  general,  he  will 
not  be  deemed  a  common  carrier,  but  a  mere  private  carrier.*  Nor 
can  anyone  be  chai^ied  as  a  common  oarrier  for  undertaMngs  to 
carry,  which  were  not  made  by  him,  nor  under  his  expre%  or  implied 
authority.*"  Where  several  vessels  owned  by  different  parties  are 
.operated  and  held  out  as  united  in  a  joint  enterprise  under  a  common 
name,  with  the  characteristics  of  a  partnership,  they  are  jointly  liable 
for  goods  lost  by  the  default  or  negligence  of  those  in  charge  of  each 
of  the  Tfissels.^^ 

292j  The  Folmina,  212  U.  S.  354,  29  v.  riroHh,  1  C.  P.  D.  19,  423,  45  L.  J. 
S.  Gt.  363,  53  U.  S.  (L.  ed.)  546,  15  Q.  B.  0. 19,  697, 1  Eng.  RoL  Gas.  218 
AuD.  Cas.  748;  Jones  v.  Pitcher,  3  and  noie.  And  see  ClBBlsas,  vol.  4^ 
Stew.  &  P.  (Ala.)  135,  24  Am.  Dec  p.  556  et  seq. 

716 ;  Sampson  v.  Oazzman,  6  Port.  A  general  ship  is  defined  to  be  one  in 
(Ala.)  123,  30  Am.  Dec.  578;  Steele  v.  which  the  master  or  owners  engage 
MeTyer,  31  Ala.  667,  70  Am.  Dec  516,  separately  with  a  niunh'er  of  persons, 
overruled  on  another  point  Boon  v.  nnconnected  with  each  other,  to  con- 
The  Belfast,  40  Ala.  184,  88  AnL  Dec  vey  their  respeetive  goods  to  the  plaea 
761;  Crosby  v.  Fitch,  12  Conn.  410,  31  of  the  ship's  destination.  Ward  v. 
Am.  Dec  746;  Hale  v.  New  Jersey  Oreen,  6  Cow.  (N.  Y.)  173,  16  Am. 
Steam  N^v.  Co.,  15  Conn.  539,  39  Am.  Dec  437. 

Dec  398;  Savannah  Ocean  Steamediip  8.  Elliott  v.  Boaull,  10  Johns.  (N. 
Co.  V.  Savannah  Locomotive  Works,  Y.)  1,  6  Am.  Dec.  306.  See  supra, 
etc.,  Co.,  131  Ga.  831,  63  S.  E.  577, 127  par.  167, 

A.  S.  R.  265,  15  Ann.  Cas.  1044,  20  9.  Jones  v.  Pitcher,  3  Stew,  ft  P. 
L.R.A.(K.S.)  867;  Plaisted  v.  Boston,  (Ala.)  136,  24  Am.  Dec  716;  Steele 
etc.  Steam  Nav.  Co.,  27  M&  132,  46  v.  McTyer,  31  Ala.  667,  70  Am.  Dec 
Am.  Dec  687;  Gilmore  v.  Carman,  1  516,  overruled  on  another  point  by 
Smedes  ft  M.  (Ifiss.)  279, 40  Am.  Dec  Boon  v.  The  Belfast,  40  Ala.  184,  88 
06  and  note;  Elliott  v.  Rossell,  10  Am.  Dec  761;  Swindler  v.  Hilliazd,  2 
Johns.  (N.  Y.)  1,  6  Am.  Dec  306;  Rich.  L.  (S.  C.)  286,  46  Am.  Dec 
Williams  v.  Branson,  6  N.  C.  417,  4  732;  Nugent  v.  Smith,  1  C.  P.  D.  19, 
Am.  Dec.  662;  HcCJregor  v.  Kilgore,  423,  45  L.  J.  Q.  B.  D.  19,  697,  1  Eng. 
6  Ohio  358,  27  Am.  Dec  260;  BeU  v.  Rul.  Cas.  218  and  note.  And  see 
Reed,  4  Binn.  (Pa.)  127,  5  Am.  Dec  sapra,  par.  170. 
398;  Harrington  v.  HcShane,  2  Watts  10.  Jones  v.  Pitcher,  3  Stew,  ft  P. 
(Pa.)  443,  27  Am.  Dec.  321;  KcClnm  (Ala.)  135,  24  Am.  Dec  716;  Steele  v. 
V.  Hammond,  1  Bay  (S.  C.)  09, 1  Am.  HoTyer,  31  Ala.  667,  70  Am.  Dec.  516, 
Dec.  598  and  note;  Smyrl  v.  Niolon,  2  overruled  on  another  point  by  Boon 
Bailey  L.  (S.  C.)  421,  23  Am.  Dec  v.  The  Belfast,  40  Ala.  184,  88  Am. 
146;  Swindler  v.  Hilliord,  2  Rich.  L.  Dec.  761. 

(S.  C.)  286,  45  Am.  Dec.  732;  Craig  11.  Sun  Mutual  Ins.  Co.  v.  Konnts 
V.  (^lildress,  Peek  (Tenn.)  270,  14  Line  122  U.  S.  583,  7  S.  Ct.  1278,  30 
Am.  Dec  751;  Tumey  v,  -Wilson,  7  U.  S.  (L.  ed.)  1137  (rehearing  denied 
Yeig.  (Tenn.)  340,  27  Am.  Dec.  616  and  mandate  modified  123  U.  S.  65, 
and  note;  Friend  v.  Woods,  6  Orat.  8  S.  Gt  67,  31  U.  S.  (L.  ed.)  79). 
(Va.)  189,  52  Am.  Dec.  119;  Nugent 
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403.  Necessity  for  Ri^ht  to  Compensation. — A  veaael  is  a  common 

carrier  only  of  such  goods  as  it  transports  for  hire  or  reward.  It  is 
essential  that  the  master  or  owner  receive  compensation  for  his  service, 
or  at  least  that  he  have  the  right  to  demand  it,''  for  as  to  goods  carried 
gratuitously,  the  vessel  owner  is  a  mere  mandatory,  and  is  liahlo 
only  for  negligent  losses.^'  The  rate  of  compensation  need  not,  how- 
ever, be  definitely  fixed,**  nor  even  a  special  agreement  made  for  hire, 
because  the  vessel  would  generally  be  entitled  to  it  as  upon  a  quantum 
meruit.'*  But  if  there  be  a  usage  among  vessel  owners,  sufficiently 
general  to  charge  shippers  with  knowledge  of  it,  to  tran^ort  certain 
goods  entirely  free  unless  the  shipper  take  a  receipt,  in  which  case 
aJone  freight  is  due,  such  usage  may  be  proved,  and  if  established 
renders  the  carriage  gratuitous  when  no  receipt  is  taken.'*  Freiglit 
need  not  be  payable  eo  nomine  as  to  a  particular  part  of  the  transpor- 
tation, for  if  the  entire  service  is  being  paid  for,  no  part  of  it  is  gra- 
tuitous, though  not  specifically  charged.  Where,  for  instance,  by 
local  usage  goods  shipped  on  freight  are  consigned  to  the  master  of 
a  vessel  for  sales  and  returns,  the  owners  of  the  vessel  are  Hable  as 
common  carriers  for  the  safe  return  and  payment  of  the  proceeds  to 
the  shippers,  though  no  other  consideration  is  paid  for  the  sen^ice 
than  the  freight.' '  The  vessel  owner  is  not  exonerated  from  liability 
as  a  common  carrier  for  loss  by  the  mere  fact  that  it  permitted  its 
agent  to  take  the  perquisites  of  carrying  the  lost  parcels.'® 

404.  Right  to  Determine  Character  of  Goods  Transported;  Discrimi- 
nation in  Serrices  and  Charges. — A  carrier  by  water  may  select  the 
character  of  the  goods  it  proposes  to  carry,  or  discontinue  a  particular 
commodity,'*  and  is  a  common  carrier  as  to  such  goods  only  as  it  holds 
itself  out  to  Hie  public  as  prepared  to  transport,**  or  such  as  boats 

18.  Tbe  Niagara,  21  How.  7,  16  T7.  18.  Farmer's  etc.,  Bank  v.  Champ. 
S.  (L.  ed.)  41;  Jones  v.  Sims,  9  Port,  lain  Transp.  Co.,  23  Vt.  186,  56  Am. 
(Ala.)  236,  33  Am.  Dec.  313;  Knox  Dec.  68  and  note. 
V.  Rives,  14  Ala.  249,  48  Am.  Dec  97;  19.  Savannah  Ocean  Steanuihip  Co. 
Harrington  v.  MoShan^  2  Watts  (Pa.)  v.  Savannah  Locomotive  Works,  etc., 
443,  27  Am.  Dee.  321.  Co..  131  Oa.  831,  63  S.  E.  577,  127  A. 

13.  See  Cabiubrs,  vol.  4,  p.  547.        S.  R.  265, 15  Ann.  Cas  1044  and  note, 

14.  Knox  v.  Rives,  14  Ala.  249,  48  20  L.R.A.(N.S.)  867. 

Am.  Dec.  97.  SO.  The  Niagara,  21  How.  7,  16  U. 

16.  Jones  v.  Pitcher,  3  Stew.  A  P.  S.  (L.  ed.)  41;  Knox     Rives,  14  Ala. 

(Ala.)  136,  24  Am.  Dec.  716;  Jones  249.  48  Am  Dec  97;  Savannah  Ocean 

V.  Sims,  9  Port  (Ala.)  236,  33  Am.  Steamship  Co.  v,  Savannah  Locomotive 

Dec.  313;  Knox  v.  Rives,  14  Ala.  249,  Works,  ete.,  Co.,  131  Oa.  831,  63  S.  B. 


16.  Knox  v.  Rives,  14  Ala.  249,  48  1044,  20  L.RJL(N.8.)  867;  Fanner's, 
Am.  Dec  97.  etc.,  Bank  v.  Champlain  Transp.  Co., 

17.  Emery  v.  Hersey.  4  Greeiil.  16  Vt.  52,  23  Vt  188,  42  Am.  Dec  491 
(Me.)  407, 16  Am.  Dec.  268;  Hairing-  and  note,  66  Am.  Dec.  69  and  note, 
ton  V.  MeShane,  2  Watts  (Pa.)  443,  And  see  CAmiEBSj  vol.  4,  pp.  651,  663. 
27  Am.  Dec  321. 


48  Am.  Dee.  97. 


577,  127  A.  S.  R.  265,  15  Ann.  Cas. 
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«Dgaged  ID  similar  business  in  the  locality  customarily  cany.  For 
example,  steamboats  ordinarily  cannot  be  required  to  receive  and  carry 
bank  bills  or  specie,  because  the  business  of  freighting  does  not  include 
the  transmission  of  money  in  that  mode,  but  a  general  custom  on  the 
part  of  a  given  vessel  to  accept  and  transport  bank  bills  will  render  it 
liable  as  common  carrier  thereof.*  A  full  discussion  of  the  right  of 
common  carriers,  including  carriers  by  water,  to  discriminate  in  the 
matter  of  services  and  chafes  is  found  elsewhere  in  this  work.' 

405.  Carrier's  Special  Property  in  Cargo,  and  Rights  Incident , 
Thereto. — ^The  delivery  of  goods  to  a  vessel  for  carriage  vests  in  the 
owner  and  master  a  special  property  in  them,  which  authorizes  either 
to  maintain  an  action  in  his  own  name  against  anyone  who  disturbs 
hia  posse^on  or  does  any  injury  to  the  goods.'  Thus,  he  may  recover 
from  the  owner  of  another  vessel  the  full  value  of  his  cargo  lost  or 
destroyed  in  a  collision  due  to  the  other's  fault*  Recovery  in  an 
action  by  the  vessel  for  an  injury  to  the  cargo,  and  satisfaction  made 
by  the  wrongdoer,  discharges  the  latter  from  further  liability  to  the 
owner  of  the  goods  *  In  such  case,  the  vessel  holds  the  money  so 
received  as  trustee  for  the  owner  of  the  goods,  and  must  account  to 
him  for  the  whole  thereof  as  he  would  have  been  obHged  to  account 
for  the  cargo  itself,  which  the  money  represents.  The  vessel  owner 
is  therefore  not  entitled  to  any  allowance  for  the  fees  and  expenses 
of  the  litigation,  this  being  money  expended  for  hia  own  protection 
and  indemnity  against  the  wrongdoer,  particularly  where  the  colli- 
sion wa-s  by  the  joint  fault  of  the  two  parties'  The  owners  of  the 
cargo  may  intervene,  for  the  protection  of  their  own  interests,  in  liti- 
gation instituted  by  the  master  of  a  vessel  for  injury  to  the  cargo,  at 
any  time  before  the  case  is  ended  and  the  moneys  therein  involved  are 
paid  out  by  the  court.'  The  possession  of  cargo  by  a  v^sel  is  that  of 

1.  Knox  T.  Rives,  14  Ala.  249,  48  the  possession  thereof,  see  Bailments, 
Am.  Dec.  97;  Parmer's  etc.,  Bank  v.  vol.  3,  p.  127  et  seq. 

Champlain  Transp.  Co.,  16  Vt.  52,  23  4.  The    Propeller     Commerce,  1 

Vt.  186,  42  Am.  Dec.  491  and  note,  Black  574,  17  U.  S.  (L.  ed.)  107;  The 

56  Am.  Dec.  68  and  note.  Commander-in-Chief,  1  Wall.  43,  17 

2.  See  Cabbiebs,  vol.  4,  pp.  56&-  3.  (L.  ed.)  609:  The  Chattahoochee, 


1"  Am.  Dec.  656.  Generally  as  to  point  by  Harris  v.  Plant,  31  Ala.  639. 
the  ripht  of  a  bailee  to  recover  for  the  6.  Hardman  v.  Brett,  37  Fed.  803, 
loss  of  or  injury  to  the  article  bailed  2  L.R.A.  173. 

while  in  his  possession,  or  to  recover     7.  The  Commander-in-Chief,  1  Wall. 
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657  et  seq. 


173  U.  S.  640,  19  S.  Ct.  491,  43  U.  S. 
(L.  ed.)  801;  Hardman  t.  Brett,  37 
Fed.  803,  2  L.R.A.  173  and  note.  And 
see  supra,  par.  369. 


S.  The  Commander-in-Chief,  1  Wall. 
43,  17  U.  S.  (L.  ed.)  609;  Hardman 
v.  Brett,  37  Fed.  803,  2  L.R.A.  173 
and  note;  The  Steamship  Farmer  v. 
McCraw,  26  Ala.  189,  62  Am.  Dec.  718, 
ovemiled  on  another  point  by  Har- 
ris V.  Plant,  31  Ala.  639;  Parker 
V.  Mclver,  1  Desaus.   (S.  C.)  274, 


6.  Hardman  v.  Brett,  37  Fed.  803, 
2  L.R.A.  173  and  note;  The  Steamboat 
Farmer  v.  MeCraw,  26  Ala.  I'  f),  62 
Am.  Dec.  718,  ovemiled  on  anotlier 


Digitized  by 


§  4Ut) 


SHIPPING 


34  a  C.  L. 


the  shipper.  Whatever  ike  carrier  does  in  the  course  of  service 
and  bailment  he  does  as  t^e  agent  and  representative  of  the  o^er, 
and  all  the  consequences  of  the  negligence  of  the  carrier  will  be  visited 
upon  the  owner  of  the  freight  to  the  extent  of  depriving  him  of  any 
remedy  at  law  over  against  a  third  party  for  losses  to  which  the  car- 
rier, by  his  wrongful  or  n^gent  act,  has  contributed.^  A  full  dis- 
cussion of  the  rights  and  duties  of  a  carrier  in  the  matter  of  insurance 
on  the  goods  carried  by  him  is  found  elsewhere  in  this  work.' 

406.  Duty  to  Receive,  Carry  and  Deliver;  Effect  of  Disaster.-^A 
carrier  of  goods  by  water,  like  other  common  carriers,  is,  in  general, 
bound  to  take  the  goods  of  all  who  offer,  imless  his  complement  for 
the  trip  is  full,  or  the  goods  be  of  such  a  kind  as  to  be  liable  to  ex- 
traordinary danger,  or  such  as  he  is  unaccustomed  to  convey.**  The 
master  need  not,  however,  accept  articles  which  cannot  be  taken  with 
safety  to  his  vessel  or  other  cargo,  or  to  the  goods  themselves,  such  as 
lard  in  leaky  condition,**  or  contraband  of  war.*®  A  vessel  owner  is 
required  to  accept  goods  up  to  the  limit  of  the  vessel's  capacity,  but 
he  is  under  no  obligation  to  provide  other  ships  because  his  vessel  is 
inadequate  to  transport  all  goods  which  may  be  offered  him.*'  It 
is  the  duty  of  a  ship  to  convey  its  cargo  according  to  the  projected 
voyage,  and  this  must  be  done  by  every  reasonable  and  practical  meth- 
od.** This  duty  is  superior  to  the  power  to  sell  the  vessel,  and  a  claim 
for  damages  for  a  sale  of  the  vessel  before  delivery  of  the  cargo  is  not 
affected  by  the  fact  that  the  shipper  knew  that  the  vessel  might  possi- 
bly be  sold.**  Nothing  will  excuse  the  owner  from  this  obligation  but 
the  causes  excepted  by  law  or  stipulation.*'  However,  the  discharge 
and  warehousing  at  an  intermediate  port  of  goods  which  had  become 
contraband  of  war  after  the  vessel  had  sailed  from  the  shipping  point 
is  a  reasonable  exercise  by  the  master  of  the  discretion  vested  in  him 
by  ihQ  bills  of  lading,  having  due  regard  to  the  interests  of  the  ship 

43,  17  U.  S.  (L.  ed.)  609.    And  see  U.  S.  (L.  ed.)  192. 


8.  Dugffins  v.  Wataon,  15  Arit.  118,  1,  22  S.  Ct.  731,  46  U.  S.  (L.  ed.)  1027. 
60  Am.  Dec.  560;  Arctie  F.  Ins.  Co.  Generally  as  to  the  eharacter  of  goods 
T.  Austin,  69  N.  Y.  470,  25  Am.  Rep.  offered  as  affecting  the  duty  of  car- 
221;  Simpson  v.  Hand,  6  Whart.  (Pa.)  riage,  see  Cabriehs,  vol.  4,  pp.  663- 
311,  36  Am.  Deo.  23L  See  supra,  par.  667. 

425,  431.  13.  See  Cabbiers,  vol.  4,  p.  672. 

9.  See  Cabsiebs,  vol.  4,  p.  852  et  14.  Gaither  v.  Myrick,  9  Md.  118, 
seq. ;  Insubakce,  vol.  14,  pp.  913,  918,  66  Am.  Dec.  316  and  note.   And  see 


10.  The  Niagara  v.  Cordes,  21  How.  the  duty  of  a  common  carrier  of  goods 
7,  16  U.  S.  (L.  ed.)  41.  Generally  to  receive  and  ta»nsport,  see  Cabmwmi, 
as  to  the  duty  of  a  carrier  to  receive  vol.  4,  p.  668  et  seq. 

goods  offered  for  transportation,  see     16.  Gaither  t.  Myriek,  9  Hd.  118, 

Cabbiers,  vol.  4,  p.  658  et  seq.  66  Am.  Dee.  316. 

11.  Boyd  v.  Moses,  7  Wail.  316,  19     16.  See  infra,  par.  419  et  seq.,  476. 
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12.  The  Styria  v.  Morgan,  186  U.  S, 


1133,  1369,  1370,  1404  et  seq. 


infra,  par.  455,  458.    Generally  as  to 
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and  cargo,  both  contraband  and  innocent.'^  In  case  of  disaster  to  the 
ship,  he  is  still  bound,  by  virtue  of  his'  original  contract,  to  use  his 
utmost  exertions  to  transport  or  send  forward  the  goods  to  the  port 
of  delivery.  To  this  end,  the  master  may  retain  the  goods  until 
repairs  are  made,  and  forward  them  in  his  own  vessel;  and  if  he  has 
no  means  to  transship  the  goods,  it  is  his  duty  to  repair  his  own  ves- 
sel, when  capable  of  being  repaired,  provided  it  can  be  done  within  a 
reasonable  time,  and  he  has  the  means  at  his  command.^'  If  he  is 
without  the  necessary  funds,  and  these  cannot  be  obtained  from  the 
owner,  or  upon  the  security  of  the  ship,  he  may  sell  a  part,  or  hypothe- 
cate the  whole,-  and  apply  the  proceeds  to  execute  the  repairs,  in  order 
that  he  may  be  enabled  to  resume  the  voyage  and  carry  the  goods,  or 
the  residue,  as  the  case  may  be,  to  Uie  place  of  destination,*"  but  the 
ship  must  reimburse  the  cargo  owner  for  the  due  proportion  of  the 
loss.*  When  these  methods  are  unavailable,  and  there  ia  a  pressing 
necessity,  it  is  the  right  and  duty  of  the  master  to  transship  by  another 
vessel*  The  perish^le  condition  of  the  goods,  and  the  quantity  and 
value  of  the  portion  saved,  are  to  be  considered  in  deciding  upon  the 
obligation  of  the  master,  in  the  emergency,  to  repair  hia  vessel,  or  to 
procure  another,  for  the  purpose  of  sending  it  on  to  the  port  of  deliv- 
ery, and  in  exercising  a  sound  discretion  as  to  the  expense  to  be  in- 
curred for  either  purpose.*  If  part  of  the  cargo  is  so  far  dfunaged  as 
to  be  unfit  to  be  carried  on,  the  master  may  sell  it  at  the  intermediate 
port,  as  the  agent  of  the  shipper,  for  whom  it  may  concern,  and  carrj' 
on  the  remainder  *  The  cargo  owner  should  contribute  to  the  expense 
as  far  as  good  faith  toward  the  vessel  demands  or  his  interests  may 
apparently  require,  but  he  is  under  no  obligation  to  help  the  vessel 
through  with  its  voyage  under  all  circumstances,  or  to  sacrifice  his 
cargo,  or  to  allow  it  to  be  sacrificed,  for  the  benefit  of  tiie  vessel  alone.*^ 

17.  The  Styria  v.  Moi^an,  186  U.  S.  see  infra,  par.  452. 

1,  22  S.  Ct.  731,  46  U.  S.  (L.  eA.)  1027.  20.  Dupoot  v.  Vance,  19  How.  162, 

18.  McAndrews  v.  Thatcher,  3  Wall.  15  U.  S.  (L.  ed.)  584;  The  Niagara  v. 
347,  18  TJ.  S.  (L.  ed.)  155;  The  Mo-  Cordes,  21  How.  7,  16  U.  S.  (L.  ed.) 
hawk,  8  Wall.  153,  19  U.  S.  (L.  ed.)  41.  And  see  supra,  par.  186,  187. 
406;  The  Mag^e  Hammond,  9  Wall.  1.  Dupont  v.  Vance,  19  How.  162, 
435.  19  U.  S.  (L.  ed.)  772;  Tlie  Tor-  16  U.  S.  (L.  ed.)  584;  O'Brien  v. 
nado.  108  U.  S.  342,  2  S.  Ct.  746,  27  Miller,  168  U.  S.  287, 18  S.  Ct.  140,  42 
U.  S.  fL.  ed.)  747.    And  see  supra,  U.  S.  (L.  ed.)  469. 

par.  169.   And  see  Carrihis,  vol.  4,  p.      2.  See  infra,  par.  455  et  seq. 

237  et  seq.  3.  Hugg  v.  Augusta  Ins.,  etc.,  Co., 

19.  Hugg  V.  Augusta  Ins.,  etc.,  Co.,  7  How.  595,  12  U.  S.  (L.  ed.)  834. 

7  How.  oOo,  12  li.  S.  (L.  ed.)  834  ;  4.  The  Mohawk,  B  Wall.  163,  19  U. 
The  Niagara  v.  Cordes,  21  How.  7,  S.  (L.  ed.)  406.  And  see  supra,  par. 
16  U.  S.  (L.  ed.)  41;  The  Mohawk,  196. 

8  Wall.  153,  19  U.  S.  (L.  ed.)  406;  5.  The  Julia  Blake,  107  U.  S.  418, 
The  Julia  Blabe,  107  U.  S.  418,  2  S.  2  S.  Ct.  692,  27  U.  S.  (L.  ed.)  595. 
Ct.  692,  27  U.  S.  (L.  ed.)  595.   Ani  And  see  supra,  par.  187,  307  et  seq. 
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Receipt,  Stowage  and  Care  of  Cargo 


407.  When  Liability  Begins;  Delivery  and  Acceptance. — As  in  the 
case  of  other  common  carriers  the  liability  of  a  vessel  for  the 
^afe  carriage  and  d^ivery  of  goods  begins  with  their  complete 
delivery  to  and  acceptance  by  a  person  lawfully  authorized,  for  imme- 
diate transportation. •  Where  goods  cannot  be  landed  at  destination, 
by  reason  of  custom  restrictions,  and  thereupon  a  contract  is  made 
betWMn  consignees  and  master  for  the  return  of  the  goods  to  the  ship- 
per, for  a  stipulated  compensation,  the  master  is  liable  as  a  common 
carrier  from  the  time  of  such  agreement.'  A  shipper  who  delivers 
goods  to  the  vessel  during  a  storm  is  not  guilty  of  negligence,  and  if 
the  master  receives  them  the  carrier  is  liable  from  the  moment  of 
delivery.* 

408.  Constructive  Delivery;  Necessity  for  Notice. — ^Personal  de- 
livery is  not  always  essential  to  fix  the  vessel's  liability,'  and  by  custom 
or  course  of  dealing  a  valid  delivery  may  be  made  by  a  deposit  of  the 
goods  on  the  dock  at  or  near  the  vessel,  and  giving  notice  to  the  proper 
officer  or  agent. And  where  freight  to  be  transported  on  board  a 
vessel  cannot  be  loaded  immediately  on  board,  and  lighters  are  sent 
by  the  vessel  to  bring  the  goods  from  the  wharf,  such  goods  are  deliv- 
ered to  the  ship  from  the  time  they  are  placed  on  the  lighter."  It 
has,  however,  been  held  that  the  act  of  a  shipper  in  taking  possession 
of  and  loading  a  barge  in  charge  of  a  steamer  does  not  amount  to  a 
delivery  without  notice  to  the  steamer's  officers,  even  though  the  course 
of  dealing  between  the  parties  justified  the  shipper  in  so  doing  without 
the  direct  permission  of  the  master.  And  the  custody  of  the  goods  is 
not  changed  by  handing  unsigned  hills  of  lading  to  the  second  clerk 
of  the  steamer,  who  did  not  know  their  contents,  nor  had  any  reason 
to  suppose  they  related  to  the  barge.*'  A  mere  deposit  of  goods  on  a 

6.  Petersbni^,  ete.,  Steamboat  Line  491  and  note. 

T.  Norfolk- Virginia  Peanut  Co.,  172  10.  Padcard  v.  Getman,  6  Cow.  (N. 
Fed.  321,  96  C.  C.  A.  383,  24  L.R.A.  T.)  757,  16  Am.  Dec.  475  and  note; 
(N.S.)  569  and  note;  New  Brunswick  Farmer's,  etc.,  Bonk  v.  Champlain 
Steamship,  etc.,  Transp.  Co.  v.  Tiers,  transp.  Co.,  16  Vt  52,  42  Am.  Dee. 
24  N.  J.  L.  697,  64  Am.  Dee.  394;  491  and  note.  Generally  as  to  con- 
Packard  V.  Getman,  6  Cow.  (N.  Y.)  structive  delivery  to  a  carrier  of 
757, 16  Am.  Dee.  475  and  note;  Farm-  goods  and  the  necessity  for  notice  in 
er's,  etc.,  Bank  v.  Champlain  Transp.  such  eases,  see  Carrisbs,  vol.  4,  p.  fi92 
Co.,  16  Vt.  52,  42  Am.  Dec.  491  and  et  seq. 

note.  And  see  generally,  Cabbiebs,  11.  Bnlkley  v.  Naomke^  Steam 
vol.  4,  p.  688  et  seq.  Cotton  Co.,  24  How.  386,  16  U.  S.  (L. 

7.  SehiefCelin  v.  Harvey,  6  Johns,  ed.)  509;  Petersbui^,  etc.,  Steiunboat 
(N.  T.)  170,  6  Am.  Dec  306.  Line  v.  Norfolk-Virginia  Peanut  Co., 

8.  New  Brunswick  Steamboat,  etc.,  172  Fed.  321,  96  C.  C.  A.  383,  24 
Transp.  Co.  v.  Tiers,  24  N.  J.  L.  697,  L.B.A.(N.8.)  569  and  note. 

64  Am.  Dec.  394.  Note:  32  L.B.A.(N.S.)  322. 

9.  Farmer's,  etc.,  Bank  v.  Champlain  12.  The  Keokuk,  9  Wall.  617,  19 
Transp.  Ga,  16  Vt.  62,  42  Am.  Dee.  U.  .S.  (L.  ed.)  741 
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pier  yrith.  notice  to  a  steamship  company  has  been  declared  not  to  be 
a  constructive  detivery  to  tiie  carrier,  where  the  other  party  has  poases- 
flion  of  the  pier  and  retains  control  of  the  goods  with  the  right  at  any 
time  before  deUvery  to  Uke  steamship  to  send  them  by  another  steam- 
er, and  by  agreement  between  the  parties  the  steamship  company  was 
not  to  take  the  property  until  it  sent  a  steamer  to  the  pier  for  that 
purpose.*'  A  vessel  owner  is  not  responsible  for  the  loss  of  a  pack- 
age, upon  the  basis  of  a  constructive  deliveiy,  where  it  appears  that 
the  package  was  one  of  a  shipment  of  five  claimed  to  have  been 
deposited  on  ^e  dock  near  the  boat,  but  that  notice  of  four  boxes 
only  was  received  by  the  carrier,  as  evidenced  by  the  receipt  and  the 
invoice.** 

409.  Loading  and  Stowage  of  Cargo;  Liability  for  Improper  Stowage 
Generally. — In  the  absence  of  any  special  agreement  to  the  contrary 
or  exception  in  the  bill  of  lading  or  contract  of  shipment,  the  duty 
of  the  master  of  a  vessel  extends  to  all  that  relates  to  the  loading  as 
well  as  the  safe  keeping,  due  transportation  and  right  delivery  of 
the  goods.'*  He  must  furnish  proper  and  necessary  hands  and 
appliances,'*  and  superintend  the  trim  of  the  vessel."  It  is  his  duty 
to  stow,  stay  and  arrange  the  cargo,  so  that  the  different  goods  may 
not  be  injured  by  eadi  other,  or  by  the  motion  of  the  vessel,  or  its 
leakage,  unless,  by  agreement,  this  duty  is  to  be  performed  by  per- 
sons employed  by  the  shipper.  The  vessel,  as  well  as  the  master  and 
owners,  is  liable  for  any  damage  to  the  goods  caused  by  improper, 
negligent  or  unskilful  loading  or  stowage,  though  the  immediate 
cause  of  the  damage  is  one  for  which  the  vessel  would  not  be  liable.** 
This  rule  has  frequently  been  applied  in  the  case  of  damage  from 
dampness  gen^ted  in  the  hold  of  the  vessel  by  the  ordinary  operar 

13;  Texas,  etc.,  R.  Co.  v.  Callender,  Wall.  579,  20  0.  S.  (L.  ed.)  779;  The 

183  U.  S.  632,  22  S.  Ct.  257,  46  U.  S.  Star  of  Hope,  17  Wall.  651,  21  U.  S. 

(L.  ed.)  362.  (L.  ed.)  719;  The  Lady  Pike,  21  Wall. 

14.  Packard  v.  Getman,  6  Cow.  (N.  1,  22  U.  S.  (L.  ed.)  4!)9;  Kerry  v. 
Y.)  757,  16  Am.  Dec.  475.  Pacific  Marine  Co.,  121  Cal.  564,  54 

Note:  32  L.R.A.(N.S.)  322.  Pac.  89,  66  A.  S.  R.  65;  Barber  v. 

15.  The  Niagara  v.  Cordes,  21  How.  Brace,  3  Conn.  9,  8  Am.  Dec.  149; 
7, 16  U.  S.  (L.  ed.)  41;  The  Delaware,  Western  Transp.  Co.  v.  Newhall,  24 
14  Wall.  579,  20  U.  S.  (L.  ed.)  779;  111.  466,  76  Am.  Dec.  760;  Montgomery 
The  Lady  Pike,  21  WaU.  1,  22  U.  S.  v.  The  Ship  Abby  Pratt,  6  La.  Ann. 
(L.  ed.)  499.  410,  54  Am.  Dec.  562;  Tardos  v.  The 

16.  McGregor  v.  Kilgore,  6  Ohio  Ship  Toulon,  14  La.  Ann.  429,  74  Am. 
35S,  27  Am.  Dec  260.  Dec.  435;  Cranwell  v.  The  Fanny  Fos- 

17.  Hatch  V.  Tucker,  12  R.  I.  501,  dick,  15  La.  Ann.  436,  77  Am.  Dec. 
34  Am.  Rep.  707.      .  190;  McGregor  v.  Kilgore,  6  Ohio  358, 

18.  Lawrence  v.  Mintum,  17  How.  27  Am.  Dec.  260;  Hatch  v.  Tucker,  12 
100,  15  U.  fi.  \L.  ed.)  58;  The  Niagara  R.  L  501,  34  Am.  Rep.  707;  Cameron 
V.  Corses,  21  How.  7, 16  0.  S.  (L.  ed.)  v.  Rich,  4  Strob.  (S.  C.)  168,  53  Am. 
41;  The  Water  Witch,  1  Black  494,  17  Dec.  670  and  note. 

U.  S.  (L.  ed.)  155;  The  Delaware,  14     Note:  41  Am.  Deo.  283  eL  seq. 
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lion  of  natural  causes,  technically  called  "sweating  of  the  hold,"  where 
the  damage  could  have  been  avoided  by  proper  stowage  or  ventilar 
tion  according  to  the  danger  and  susceptibility  of  the  particular 
goods.*'  Particularly  is  this  the  case  where  it  is  well  known  that  the 
goods  are  especially  liable  to  be  injured  by  sweat,  and  the  almost 
invariable  practice  is  to  carry  them  in  the  cabin  storeroom,  which 
method  of  stowage  the  ship  was  especially  directed  to  observe.*"  It 
is  generally  sufficient  if  the  goods  are  stored  in  the  manner  custom- 
ary with  goods  of  that  description  for  such  a  voyage,'  though  cus- 
tom will  not  justify  a  method  of  stowage  clearly  injurious  and  im- 
proper or  relieve  the  vessel  from  liability  for  damage  caused  thereby.* 
It  is  not  a  fault  on  the  part  of  a  g^eral  ship  to  receive  on  board  goods 
which  may  be  injured  by  others  already  received,  where  there  is  a 
general  custom  for  ships  with  mized  cargoes  to  carry  the  latter  goods, 
and  due  caxe  is  exercised  in  stowage.'  The  ship  is  not  liable  for  dam- 
a,ses  done  to  other  portions  of  the  cargo  where  the  charterers  induce 
the  master  agEunst  his  objection  to  receive  and  carry  lard  in  a  leak- 
ing condition  *  If  the  consignors  agree  to  load,  they  cannot  hold 
the  master  responsible  for  the  improper  trimming  of  the  vessel.' 
And  although  the  master  ia  bound  to  use  due  diligence  and  skill  in 
stowing  and  staying  the  cargo, .  there  is  no  absolute  warranty  that 
what  is  done  shall  prove  sufficient.* 

410.  Stowage  of  Goods  on  Deck. — Goods  received  by  a  ship  for  car- 
riage are  generally  required  to  be  stowed  under  deck.  Unless  the 
contrary  appear  on  its  face,  a  clean  bill  of  lading  ordinarily  imports 
^at  the  goods  are  to  be  cai'ried  in  that  manner,'  and  parol  evidfflice 
that  the  shipper  agreed  that  the  goods  should  be  stowed  on  deck  can- 
not be  received.®  There  are,  however,  numerous  decisions  to  the  effect 

19.  The  Star  of  Hope,  17  Wall.  651,  B.  Hatch  v.  Tucker,  12  R.  I.  501,  34 
21 V.  S.  (L.  ed.)  719;  "Western  Transp.  Am.  Rep.  707.  Generally  as  to  the  ef- 
Co.  V.  Newhall,  24  111.  466,.  76  Am.  feet  of  def^ve  pa<^ii^  or  loading  by 
Dec.  760 ;  Montgomery  v.  The  Ship  the  shipper  as  relieving  a  common  car- 
Abby  Pratt,  6  La.  Ann.  410,  54  Am.  rier  from  its  liability,  see  Carriers, 
Dec.  562 ;  Cameron  v.  Rich,  4  Strob.  vol.  4,  p.  732  et  seq. 

(S.  C.)  168,  53  Am.  Dec.  670.  6.  Lawrence  v.  Mintum,  3.7  How. 

Note:  41  Am.  Dec.  285.  100, 15  U.  S.  (L.  ed.)  58. 

20.  The  Star  of  Hope,  17  Wall.  651,  7.  The  Niagara  v.  Cordes,  21  How. 
21  V.  S.  {L.  ed.)  719.  7, 16  U.  S.  (L.  ed.)  41;  The  Delaware, 

1.  Rich  V.  Lambert,  12  How.  347,  14  Wall.  579,  20  U.  S.  (L.  ed.)  779; 
13  U.  S.  (L.  ed.)  1017;  Barber  v.  Barber  v.  Brace,  3  Conn.  9,  8  Am.  Dec. 
Brace,  3  Conn.  9,  8  Am.  Dec.  149.  149;  Sproat  v.  Donnell,  26  Me.  185, 

2.  Cranwell  v.  The  Fanny  Fosdick,  45  Am.  Dec.  103  and  note;  Merchants, 
15  La.  Ann.  436,  77  Am.  Dec.  190.  etc.,  Ins.  Co.  v.  Shillito,  15  Ohio  St. 

3.  Clark  v.  Barnwell,  12  How.  272, 13  559,  86  Am.  Dfec.  491. 
V.  S.  (L.  ed.)  985;  Rich  v.  Lambert,  Note:  41  Am.  Dec.  284. 

12  How.  347,  13  U.  S.  (L.  ed.)  1017.      8.  The  Delaware,  14  WalL  679,  20 

4.  Boyd  V.  Mosea,  7  WalL  316, 19  U.  U.  S.  (L.  ed.)  779. 
S.  (L.  ed.)  192. 
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that  general  custom,  or  the  usage  of  a  particular  trade,  may  authorize 
stowage  on  deck;  •  and  evidence  of  such  usage  has  been  held  admis- 
sible even  if  there  be  a  bill  of  lading  or  charter  party.*®  In  such 
case  the  bill  will  import  no  more  than  that  it  shall  be  carried  in  the 
usual  way,  especially  if  the  shipper  repeatedly  saw  the  cargo  stowed 
on  deck,  and  made  no  objection.**  It  must,  however,  be  a  custom  so 
generally  known  and  recognized  that  a  fair  presumption  arises  that 
the  parties  in  entering  into  the  contract  agreed  that  their  rights  and 
duties  should  be  regulated  by  it.^*  The  loss  by  maritime  disaster  of 
goods  carried  on  deck,  without  the  consent  of  the  owner  expressly 
given  or  implied  from  usage,  is  not  within  the  exceptions  of  loss  by 
act  of  Grod  or  peril  of  the  sea,'*  imleas  it  affirmatively  appears  that 
the  manner  of  stowe^  did  not,  in  any  degree,  contribute  to  the  dis- 
aster ;  that  the  loss  happened  without  any  fault  or  negligence  on  the 
part  of  the  carrier,  and  that  it  could  not  have  been  prevented  by 
human  skill  and  prudence,  even  if  the  goods  had  been  stowed  under 
deck,  as  required  by  the  general  rules  of  the  maritime  law.**  If, 
however,  the  stowage  on  deck  was  justified  by  consent  of  the  owner, 
or  by  custom,  neither  the  master  nor  the  owner  of  the  ship  is  liable 
for  damage  done  by  the  perils  of  the  sea  or  the  necessary  exposure 
of  the  property.*'  But  the  burden  to  prove  such  consent  is  upon 
the  carrier,  and  he  must  take  care  that  he  has  competent  evidence 
to  prove  the  fact.*' 

411.  Care  and  Custody  of  Cargo. — Vessels  as  cturiera  are  bound  for 
the  safe  custody,  as  well  as  the  due  transportation  and  right  delivery, 
of  goods  received  by  the  master  for  carriage.'^  It  is  bis  duty  to  take 

9.  Lawrence  v.  Mintum,  17  How.  779;  Barber  v.  Brace,  3  Conn.  9,  8  Am. 
100,  15  U.  S.  (L.  ed.)  58;  The  Niag-  Dec.  149;  Collier  v.  Valentine,  11  Mo. 
ara  v.  Cordes,  21  How.  7, 16  U.  S.  (L.  299,  49  Am.  Dec.  81;  Harris  v.  Moody, 
ed.)  41;  The  Delaware,  14  Wall.  579,  30  N.  Y.  266,  86  Am.  Dec  375;  Kish 
20  U.  S.  (L.  ed.)  779;  Sproat  v.  Don-  v.  Taylor,  [1912]  A.  C.  604,  81  L.  J. 
nell,  26  Me.  185,  45  Am.  Dec.  103  and  K.  B.  1027,  17  Com.  Cas.  355,  106  L. 
note;  Harris  v.  Moody,  30  N.  Y.  266,  T.  N.  S.  900,  [19121  W.  N.  144,  28 
86  Am.  Dec.  375;  Merchants,  etc.,  Ins.  Times  L.  Rep.  425,  56  Sol.  J.  518,  3 
Co.  V.  Shillito,  15  Ohio  St.  559,  86  British  Rul.  Cas.  266. 

Am.  Dec.  491.  Note:  41  Am.  Dec.  284. 

10.  The  Delaware,  14  Wall.  579,  20  15.  Lawrence  v.  Mintum,  17  How. 
U.  S.  (L.  ed.)  779;  Barber  v.  Brace,  3  100,  15  V.  S.  (L.  ed.)  58;  The  Dela- 
Conn.  9,  8  Am.  Dec.  149.  ware,  14  Wall.  579,  20  U.  S.  (L.  ed.) 

11.  Sproat  V.  Donnell,  20  Me.  185,  770;  Van  Horn  v.  Taylor,  2  La.  Ann. 
45  Am.  Dec.  103  and  note ;  Merchants,  587,  46  Am.  Dec.  558 ;  Stone  v.  Waitt, 
et*-.,  Ins.  Co.  V.  Shillito,  150  Ohio  St.  31  Me.  409,  52  Am.  Dec.  621;  Harris 
559,  86  Am.  Dec.  491.  v.  Moody,  30  N.  Y.  266,  86  Am.  Dec. 

12.  The  Niagara  v.  Cordes,  21  How.  375.   And  see  infra,  par.  431. 

7,  16  U.  S.  (L.  ed.)  41.  16.  The  Delaware,  14  Wall.  579,  20 

13.  See  infra,  par.  431.  TJ.  S.  (L.  ed.)  779. 

14.  Lawrence  v.  Mintum,  17  How.  17.  The  Niagara  v.  Cordes,  21  How. 
100,  15  U.  S.  (L.  ed.)  58;  The  Dela-  7, 16  XJ.  S.  (L.  ed.)  41;  Commander-in- 
ware,  14  Wall.  579,  20  U.  S.  (L.  ed.)  Chief,  1  Wall.  43,  17  U.  S.  (L.  ed.) 
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all  pOiSsible  care  of  them  during  the  voyage  in  whatever  circumstancea. 
they  are  placed,  and  to  use  all  means  in  his  pow^  to  protect  them 
from  threatened  loss  or  deetruetioD  from  whatever  cause  the  danger 
arises.  He  is  responsible  for  any  injury  which  might  have  been  pre- 
vented by  human  foresight  and  prudence,  and  competent  naval  skill, 
he  being  chargeable  with  the  most  exact  diligence.'^  Thus,  if  animals 
are  transported  on  vessels,  it  is  the  duty  of  ferrymen  and  masters  of 
the  vessels  to  have  proper  appliances  for  the  transportation,*'  and 
to  provide  sufficient  ventilation.*^  The  storage  of  powder  in  a  cansd 
boat  during  the  winter  months,  pending  its  transportation  by  water, 
and  permitting  the  same,  either  by  leakage  of  the  boat  or  absorption 
of  moisture  from  the  atmosphere,  to  become  injured  is  such  negli- 
gence as  renders  the  carrier  liable.'  The  carrier  may  show  that  it 
was  customary  for  two  flatboats  laden  with  cotton  to  descend  the 
river  lashed  together,  where  cotton  was  damaged  while  being  thus 
tran^orted.' 

412.  Duty  to  Protect  Damaged  or  Endangered  Goods. — Even  after 

goods  in  course  of  transportation  are  injured  by  an  excepted  cause, 
it  is  still  the  master's  duty  to  exercise  reasonable  care,  diligence  and 
activity,  in  preserving  them  from  further  damage,  so  far  as  it  can 
be  done  consistently  with  his  duty  to  the  owners  of  other  portions  of 
the  cargo.*  Thus,  if  perishable  goods  are  wet  by  act  of  God  or  peril 
of  the  sea,  the  master  should,  in  proper  cases,  open  and  dry  them,  if 
thereby  further  loss  could  be  prevented;  and  he  will  be  liable  for 
failure  to  do  so.*  But  he  is  not  bound  to  delay  the  voyage  to  the 
injury  of  other  shippers,  for  the  piurpose  of  preserving  damaged  goods 

609;  McAndrews  v.  Thatcher,  3  Wall.  Smith,  1  C.  P.  D.  (Eng.)  19,  423.  45 

347,  18  U.  S.  (L.  ed.)  155;  The  Dela-  L.  J.  Q.  B.  D.  19,  697,  1  Eng.  Rul. 

ware.  14  Wall.  579,  20  tT.  S.  (L.  ed.)  Cas.  218  and  note.  And  Bee  Carriers, 

779.  vol.  4,  p.  696  et  seq. 

18.  The  Niagara  v.  Cordes,  21  How.  19.  Notes:  67  Am.  Dec  212:  63  A. 

7,  16  U.  S.  (L.  ed.)  41;  McAndrews  v.  8.  R.  565. 

Thatclier,  3  Wall.  347,  18  U.  S.  (L.  20.  Note:  63  A.  S.  R.  565. 

ed.)  155;  The  Styria  v.  Morgan,  186  1.  Western  Transp.  Co.  v.  Newhull, 

U.  S.  1,  22  S.  Ct.  731,  46  U.  S.  (L.  24  HI.  466,  76  Am.  Dec.  760. 

ed.)  1027;  The  Jason,  225  U.  S.  32,  2.  Johnson  v.  Lightsey,  34  Ala.  169, 

32  S.  Ct.  560,  56  U.  S.  (L.  ed.)  969;  73  Am.  Dec.  450. 

Western  Transp.  Co.  v.  Newhall,  24  3.  Bird  v.  Cromwell,  1  Mo.  81,  13 

lU.  466,  76  Am.  Dec.  760;  Montgom-  Am.  Dec.  470  and  note;  The  Steara- 

ery  v.  The  Ship  Abby  Pratt,  6  La.  boat  Lynx  v.  King,  12  Mo.  272,  49 

Ann.  410,  54  Am.  Dec.  562;  Bird  v.  Am.  Dec.  135;  Chouteaux  v.  I^eech,  18 

Cromwell,  1  Mo.  81,  13  Am.  Dee.  470  Pa.  St.  224,  57  Am.  Dec.  602;  Craig 

and  note;   The  Steamboat  Lynx  v.  v.  Childress,  Peck   (Tenn.)   270,  14 

King,  12  Mo.  272,  49  Am.  Dec.  135;  Am.  Dec.  751.   And  see  Cabriers  vol. 

Bowman  v.  Teal,  23  Wend.  (N.  Y.)  4,  p.  719  et  seq. 

306,  35  Am.  Dec.  562  and  note;  Chou-  4.  Bird  v.  Cromwell,  1  Mo.  81,  13 

teaux  V.  Leech.  18  Pa.  St.  224,  57  Am.  Am.  Dec.  470;  Chouteaux  v.  Leech,  18 

Dec.  602;  Morgan  v.  Dibble,  29  Tes.  Pa.  St  224,  57  Am.  Dec  602. 

107,  94  Am.  Dec.  264;  Nugent  v.  Note:  4  Eng.  Rul.  Cas.  692. 
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from,  still  furrier  damage.*  Duties  lemain  to  be  performed  by  the 
owner,  or  the  master  as  the  agent  of  the  owner,  after  the  vessel  is 
wrecked  or  disabled,  and  after  he  has  ascertained  that  he  can  neither 
procure  another  vessel  nor  repair  his  own.  His  obligation  to  take 
all  possible  care  of  the  goods  ^ill  continues,  and  is  by  no  means  dis- 
charged or  lessened,  while  it  appears  that  the  goods  have  not  perished 
with  the  wreck,  and  he  remains  responsible  for  every  loae  or  injury 
which  might  have  been  prevented  by  human  foresight,  skill  and  pru- 
dence.* His  duty,  however,  demands  only  the  exercise  of  every  rear 
sonable  effcai  to  save  the  imperiled  property,  and  does  not  extend  so 
far  as  to  call  for  a  sacrifice  of  part  of  ^e  owner's  property,  if  neces- 
sary to  save  the  cargo.' 


413.  In  GeneraL — A  bill  of  lading  has  been  defined  as  a  written 
acknowledgment,  signed  by  the  master  of  a  vessel,  that  he  has  received 

the  goods  therein  described,  from  the  shipper,  to  be  transported  on 
tJie  terms  therein  expressed,  to  the  described  place  of  destination, 
and  there  to  be  delivered  to  the  consignee  or  parties  therein  desig- 
nated. It  is  twofold  in  its  character,  that  is,  it  is  a  receipt  as  to  tlie 
quantity  and  description  of  the  goods  shipped  and  a  contract  to  trans- 
port and  deliver  the  goods  to  the  consignee  or  other  person  therein 
designated,  and  upon  the  terms  specified  in  the  same  instrument.* 
Considered  as  contracts,  bills  of  lading  must  be  construed  with  busi- 
ness sense  as  they  naturally  would  be  understood  by  intelligent  men 
of  affairs.  And  a  bill  of  lading  in  the  usual  form,  embodying  simply 
an  ordinary  bailment  to  a  carrier,  is  subject  to  the  implied  exceptions 
which  it  would  be  extravagant  to  say  were  excluded  because  they 
were  not  written  in.*  Exceptions  in  a  bill  of  lading  or  charter  party, 
inserted  by  the  shipowner  for  his  own  benefit,  are  unquestionably 
to  be  construed  most  strongly  against  him.**    A  bill  of  lading  is 

8.  The  Steamboat  Lynx  v.  King,  12  ed.)  341;  The  Lady  Franklin,  8  Wall. 
Mo.  272,  49  Am.  Dee.  135.  325,  19  U.  S.  (L.  ed.)  455  and  note; 

Note:  13  Am.  Dec.  472  et  seq.         The  Delaware,  14  Wall.  579,  20  U.  S. 

6.  The  Niagara  v.  Cordes,  21  How.  (L.  ed.)  779;  Pollard  v.  Vinton,  105 
7,  16  U.  S.  (L.  ed.)  41;  The  Brig  Col-  U.  S.  7,  26  U.  S.  (L.  ed.)  998;  St. 
lenbnrg,  1  Black  170, 17  U.  S.  (L.  ed.)  Lonis,  etc.,  R.  Co.  v.  Knigfht,  122  U. 
89;  McAndrewa  v.  Thatcher,  3  Wall.  S.  79,  7  S.  Ct.  1132,  30  U.  S.  (L.  e^.) 
347,  18  U.  S.  (L.  ed.)  155;  The  Mag-  1077;  Missouri  Pac.  R.  Co.  v.  Mr- 
pie  Hammond,  9  Wall.  435,  19  U.  S.  Faddeo,  154  U.  S.  155,  14  S.  Ct.  990. 
(L.  ed.)  772;  The  Portsmouth,  9  Wall.  38  U.  S.  (L.  ed.)  944.  And  see  Bn,i,a 
682,  19  U.  S.  (L.  ed.)  754.  And  see  op  Lading,  vol.  4,  pp.  3-'>,  12  et  ^oq. 
supra,  par.  169, 406.  9.  North  German   Llovd  v.  New 

7.  The  Jason,  225  U.  S.  32,  32  S<  York  Guaranty  Trust  Co*  244  U.  S. 
Ct.  560,  56  U.  S.  (L.  ed.)  969.  12.  37  S.  Ct.  490,  61  U.  S.  (L.  ed.) 

8.  The  Schooner  Freeman  v.  Back-  960. 

isgham,  18  How.  182,  15  U.  S.  (L.     10.  The  Caledonia,  167  U.  S.  124, 
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regularly  issued  when  goods  are  received  for  carriage,  and  should 
be  required  by  the  shipper  in  all  cases.  It  is,  however,  often  preceded 
by  temporary  receipts  for  instEdments  of  goods  as  delivered  until  the 
whole  cargo  is  on  board.  It  is  not  unusual  to  execute  three  or  even 
four  bills  of  lading  in  the  usual  form,  one  being  for  the  ship  and 
the  oth^  for  the  shipper,  his  agent  or  factor,  and  the  consignee.'^ 
Although  customary,  the  issuance  of  a  bill  of  lading  is  not  necessary 
to  fix  the  vessel  with  liability  for  goods  received  for  carriage.'*  The 
authority  and  duty  to  sign  bills  of  lading  are  generally  vested  in  the 
master  of  the  vessiel,  and  his  act  in  so  doing  is  binding  upon  vessel 
and  owner  in  ordinary  cases,  provided  the  goods  were  ladesi  cm  board 
or  actually  delivered  into  the  master's  custody.^*  The  refusal  of  the 
master  to  sign  the  bill  is  likewise  immateriEd,  and  the  ship  having 
received  and  carried  the  goods  is  estopped  to  deny  her  obligation  to 
deliver  in  like  good  order  as  when  received,  especially  when  she  has 
libeled  the  cargo  for  freight** 

414.  Necessity  that  Goods  be  Received. — It  is  well  settled  that 
apart  from  statute  the  owners  of  a  vessel  are  not  liable,  if  the  party 
to  whom  the  bill  of  lading  was  given  had  no  goods,  or  the  goods 
described  in  the  bill  of  lading  were  never  put  on  board  or  delivered 
into  the  custody  of  the  carrier  or  his  agent.  The  receipt  of  the  goods 
thus  lies  at  the  foundation  of  the  contract  to  carry  and  deliver;  for 
if  no  goods  are  actually  received,  there  can  be  no  valid  contract  to 
carry  or  to  deliver,  and  the  master  has  no  authority  to  make  one.** 
Regularly  the  goods  ought  to  be  on  board  before  ^e  bill  of  lading 
is  signed.  However,  delivery  of  goods  to  a  ship  corresponding  in 
substance  with  a  bill  of  la(Ung  given  previously,  if  intended  and 
received  to  meet  the  bill  of  lading,  makes  the  bill  operative  from  the 
time  of  such  delivery.** 

15  S.  Ct.  537,  39  TJ.  S.  (L.  ed.)  644;  13.  See  Bills  of  Lading,  vol.  4,  p. 
The  Majestic,  166  TJ.  S.  375,  17  S.  Ct.  6  et  seq.  And  see  supra,  par.  178, 
597,  41  U.  8.  (L.  ed.)  1039;  Com-  179,  and  infra,  par.  414. 
pania  De  Navigaeion,  etc.  v.  Brauer,  14.  The  Water  Witeb,  1  Black  494, 
16S  U.  S.  104,  18  S.  Ct.  12,  42  U.  S.  17  U.  S.  (L.  ed.)  155.  And  see  Bills 
(L.  ed.)  398;  Calderon  v.  Atlas  Steana-  of  Lading,  vol.  4,  p.  8  et  seq. 
ship  Co.,  170  U.  S.  272,  18  S.  Ct  688,  15.  Schooner  Freeman  v.  Bucking- 
42  U.  S.  (L.  ed.)  1033.  ham,  18  How.  182,  15  U.  S.  {L.  ed.) 

Note:  6  Ann.  Cas.  22.  341;  Bulkley  v.  Naumkeag  Steam  Cot- 

Generally  as  to  the  construction  of  ton  Co.,  24  How.  386,  16  U.  S.  (L. 
billli  of  lading,  see  Bills  op  liADiNG,  ed. )  599 ;  The  Delaware,  14  Wall.  579, 
vol.  4,  p.  12  et  seq.;  Carriers,  vol.  4,  20  U.  S.  (L.  ed.)  779;  Pollard  v.  Vin- 
p.  803  etseq.  ton,  105  U.  S.  7,  26  U.  S.  (L.  ed.) 

11.  The  Delaware,  14  Wall.  579,  20  998;  St.  Louis,  etc.,  R.  Co.  v.  Knight, 
U.  S.  (L.  ed.)  779.  And  see  BmLS  o»  122  U.  S.  79.  7  S.  Ct.  1132,  30  U.  S. 
Lading,  vol.  4,  p.  6.  {L.  ed.)  1077;  Missouri  Pac.  R.  Co.  v. 

12.  Baltimore  Steam-Packet  Co.  v.  McFadden,  154  U.  S.  155,  U  S.  Ct 
Patterson,  106  Fed.  736,  46  C.  C.  A.  990,  38  U.  S.  (L.  ed.)  944. 

575,  66  L.R.A.  193.  And  see  sapra,  16.  The  Delaware,  14  WaU.  579,  20 
par.  407.  V.  S.  (L.  ed.)  779;  The  Idaho,  93  U. 
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415.  When  Bill  Becomes  Effective;  Acceptance  as  Assent  to  Condi- 
tions.— bill  of  lading  usually  becomes  effective  upon  its  delivery 
by  the  master  and  its  acceptance  by  Uie  shipper.^^  When  a  binding 
contract  for  the  shipment  of  goods  has  been  made  between  the  con- 
signor and  the  carrier,  and  the  execution  of  it  haa  b^;un,  delivery 
by  the  carrier  to  the  consignor  of  a  bill  of  lading  different  from  the 
original  contract  in  its  provisions  will  not  supersede  the  orig^al 
contract.  The  same  principle  is  applied  to  the  making  of  a  bill  of 
lading  after  a  charter  party  has  been  entered  into.*®  A  bill  of  lading 
issued  after  the  vessel  sails,  but  in  pursuance  of  a  prior  oral  agreement 
of  carriage,  is  but  a  putting  into  effect  of  the  oral  agreement  and  takes 
effect  as  if  delivered  and  accepted  the  same  day.***  But  the  bill  of 
lading,  and  not  the  prior  memorandum,  is  the  final  agreement  of  the 
parties.'*  It  is  presumed  that  the  stipulations  of  the  bill  were,  in  the 
absence  of  fraud,  concealment  or  improper  conduct,  known  to  the 
shipper;  and  he  is  generally  bound  by  his  acceptance  whether  he 
reads  the  bill  or  not.*  A  stamp  or  notice  upon  the  back  of  a  bill  of 
lading  does  not,  however,  constitute  a  part  of  the  contract  or  vary  its 
obligations  unless  it  receives  the  assent  of  the  shipper  or  is  incorpo- 
rated by  reference  on  the  face  of  the  bill,  even  thoiigh  the  shipowner 
may  have  made  it  as  an  intimation  of  his  mode  of  doing  business, 
or  that  a  practice  prevailed  in  conformity  with  it  at  the  port  to  which 
the  goods  were  to  be  carried  and  delivered  to  a  consignee.' 

416.  Conclusiveness;  Variation  by  Parol  Generally. — In  so  far  as 
it  merely  acknowledges  the  receipt  of  the  goods  and  specifies  their 
quantum  and  condition,  a  bill  of  lading,  though  prima  facie  evidence 
of  a  high  order,  may  be  explained  or  contradicted  by  parol,  Uke  other 
receipts.  This  rule  is  universally  applicable  as  between  the  original 
parties,'  and  by  the  weight  of  authority,  apart  from  statute,  the  bill 
is  equally  open  to  contradiction  or  explanation  in  the  hands  of  the 
consignee  or  assignee  who  gives  value  in  good  faith,  relying  on  its 

S.  575,  23  U.  S.  (L.  ed.)  978;  Rowley  1.  Steers  v.  Liverpool,  etc.,  Steam- 

V.  Bigelow,  12  Pick.  (Mass.)  307,  23  boat  Co.,  57  N.  Y.  1, 15  Am.  Rep.  453. 

Am.  Dec.  607.  And  see  Bills  or  Lad-  And  see  Bills  op  Lading,  vol.  4,  p.  8 

ING,  vol.  4,  pp.  4,  5.  et  seq. 

17.  YanEtten  v.  Newton,  134  N.  Y.  2.  Brittan  v.  Bamaby,  21  How. 
143,  31  N.  E,  334,  30  A.  S.  R.  630  and  527,  16  U.  S.  (L.  ed.)  177;  The  Ma- 
note,  jestic,  166  U.  S.  375,  17  S.  Ct.  597, 

18.  Waltbam    Mfg.    Co.    v.   New  41  U.  S.  (L.  ed.)  1039. 

York,  etp.,  Steamship  Co.,  204  Mass.  3.  Nelson  v.  Woodruff,  1  Black  156, 
253,  90  N.  E.  550,  17  Ann.  Cas.  837.  17  U.  S.  (L.  ed.)  97;  The  Lady  Frank- 


19.  Phoenix  Ins.  Co.  v.  Erie,  etc.,  20  U.  S.  (L.  ed.)  779;  St.  Louis,  etc., 
Co.,  117  U.  S.  312,  6  S.  Ct.  750,  29  U.  R.  Co.  v.  Knight,  122  U.  S.  79,  7  S. 
S.  (L.  ed.)  873.  Ct.  1132,  30  U.  S.  (L.  ed.)  1077.  And 

20.  The  Caledonia,  157  U.  S.  124,  see  ^enerallv.  Bills  OP  Ladikq,  voL  4, 
15  S.  Ct  537,  39  U.  S.  (L.  ed.)  644.    pp.  12, 17,  25. 
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ierroSf  though  some  cases  treat  it  as  conclusive  upon  the  veseel  in 
favor  of  the  holder  under  these  circumstances.*  If  the  words  "con- 
tents unknown,"  or  the  like,  are  annexed  to  the  bill,  the  master's 
acknowledgment  as  to  ihe  C(»idition  of  the  goods  when  received  on 
board  extends  only  to  the  external  condition  of  the  cases,  excluding 
any  implication  as  to  the  quantity  or  quality  of  the  article,  the  con- 
dition of  it  at  the  time  received  on  board,  or  whether  properly  packed 
or  not  in  the  boxes.'  In  its  character  as  evidence  of  Uie  contract  of 
affreightment  between  the  parties,*  a  bill  of  lading  stands  upon  the 
footing  of  other  simple  contracts  in  writing,  and  cannot  be  contrar 
dieted,  explained  or  varied  by  parol  evidence  as  to  the  time,  mode 
or  terms  of  the  transportation.'  A  full  discussion  of  this  rule  is 
found  elf^ewhere  in  this  work.^ 

417,  Custom  and  Usage. — Parties  to  bills  of  lading  are  presumed 
to  contract  with  reference  to  and  incorporate  therein  the  known  and 
established  usages  of  the  particular  navigation,  locality  and  trade.' 
Parol  evidence  of  such  usage  is  accordingly  admissible  to  show  the 
exact  nature  of  the  parties'  rights  and  obligations,'"  and  to  explain 
the  meaning  of  terms  or  recitals  in  the  instrument.**  Proof  of  cus- 
tom cannot,  however,  be  received  to  contradict  or  control  the  plain 
terms  of  the  bill  of  lading,  as  by  reducing  the  vessel's  liability  below 
that  specified  therein,"  or  materially  changing  her  dutira  plainly 
imposed  thereby.**  A  local  practice  giving  an  effect  to  a  stamp  upon 
bills  of  lading  so  as  to  control  the  rights  and  duties  of  the  parties 

4.  See  Bills  or  L&dino,  vol.  4,  p.  Clare  v.  Cox,  32  A'a.  617,  70  Am. 
25  ^  seq.  Dee.  562;  Boon  v.  Steamboat  Belfast, 

5.  Clark  v.  Bamvell,  12  How.  272,  40  Ala.  1B4,  88  Am.  Dee.  761;  Oor< 

13  U.  S.  (L.  ed.)  985.  don  v.  Little,  6  Serg.  ft  R.  (Pa.)  533, 

6.  See  supra,  par.  413.  11  Am.  Dec.  632. 

7.  The  Lady  Franklin,  8  Wall.  325,     Notea:  27  Am.  Dec.  518;  41  Am. 

10  U.  S.  (L.  ed.)  455;  The  Delaware,  Dee.  282. 

14  WaU.  579,  20  U.  S.  (L.  ed.)  779.  12.  Barnard  v.  Kellogp,  10  WnlL 
And  see  supra,  par.  120,  410.  383.  19  U.  S.  (L.  ed.)  987;  The  Del- 

8.  See  BuJiS  or  Ladiho,  vol.  4,  p.  aware,  14  Wall  579,  20  U.  S.  (L.  ed.) 
19  et  seq.  779;  Andrews  v.  Roach,  3  Ala.  590,  37 

9.  The  Convoy's  Wlieat,  3  Wall.  Am.  Dec  718;  Boon  v.  Steamer  Bel-' 
225,  18  U.  S.  (L.  ed.)  194;  Hostetter  fast,  40  Ala.  184,  88  Am.  Dee.  761 
V.  Park,  137  U.  S.  30,  11  S.  Ct  1,  34  (overruling  Steele  v.  McTyer,  31  Ala. 
U.  S.  (L.  ed.)  568.  And  see  generaUy,  667,  70  Am.  Dee.  516);  Tumey  t. 
Usages  and  Customs.  Wilson,  7  Terg.  (Tenn.)  340,  27  Am. 

10.  Hostetter  v.  Park,  137  U.  S.  30,  Dec.  615  and  note.    And  see  infra, 

11  S.  Ct.  1,  34  U.  8.  (L.  ed.)  668;  par.  656. 

Andrews  r.  Roach,  3  Ala.  590,  37  Am.  13.  The  Dolaware,  14  Wall.  679,  20 
Dec.  718;  McClure  v.  Cox,  32  Ala.  U.  S.  (L.  ed.)  77!1;  Cox  v.  Peterson, 
617,  70  Am.  Dee.  662;  Barber  v.  30  Ala.  608.  63  Am.  Dee.  145.  And 
Brace,  3  Conn.  9,  8  Am.  Dee.  149.        see  BUiLS  or  Ladimo,  voL  ^  p.  24  ak 

11.  Sampson  t.  Gazzan,  6  Port,  seq, 
(Ala.)  123,  30  Am.  Dee.  678;  Ue- 
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as  defined  by  the  commercial  law  is  ineffectual,  however  general  it 
may  be,  if  too  recent  in  its  use  to  make  an  ^ception  ca  the  ground 
that  it  is  a  custom.  Nor  can  any  previous  assent  to  the  usage  of  a 
particular  firm  engaged  in  the  shipping  business,  though  acquiesced 
in  by  one  who  had  had  other  dealings  with  it,  be  interpreted  into  an 
agreement  so  as  to  deprive  him  of  a  right  under  an  ordinary  bill  of 
lading  subsequently  made.'' 

418.  Transfer  and  N^otiability. — ship's  bill  of  lading,  like  other 
similar  instruments,  has  long  been  r^arded  as  the  symbol  of  the  own- 
ership and  tight  to  receive  delivery  of  the  goods  therein  described, 
and  by  the  oustom  of  merchants  it  is  transferable  by  iiidorsement 
and  delivery  so  as  to  vest  in  the  transferee  the  assignor's  title  in  the 
goods,'*  but  if  goods  of  one  person  are  without  his  knowledge  or 
authority  shipped  to  or  in  the  name  of  another,  an  indorsement  and 
transfer  by  the  consignor  of  the  bill  of  lading  issued  for  them  will 
not  affect  the  owner's  title  or  transfer  the  goods  to  even  an  innocent 
purchaser  for  value  in  ordinary  course."  ApEurt  from  statute,  a  bill 
of  lading  is  not  a  negotiable  instrument  in  the  sense  that  a  bill  of 
exchange  or  a  promissory  note  is.  The  transferee  assumes  the  risk, 
not  only  of  the  genuineness  of  the  signature,  and  of  the  fact  that  the 
signer  was  master  of  the  vessel,  but  also  of  the  apparent  authority 
of  the  master  to  issue  the  bill  of  lading;  and  he  takes  it,  generally 
speaking,  subject  to  all  other  equities  existing  as  among  the  prior 
parties."  A  full  discussion  of  the  transferability  of  bills  of  lading 
generally  and  the  rights  of  bona  fide  purchasers  thereof  is  found 
elsewhere  in  this  work.'^ 


14.  Brittan  v.  Barnaby,  21  How.  603,  22  Am.  Dee.  551;  Saltus  v.  Ever- 
527,  16  U.  S.  (L.  ed.)  177.  And  see  ett,  20  Wend.  (N.  Y.)  267,  32  Am. 
supra,  par.  135.  Dec.  541  and  note. 

15.  Conard  v.  Atlantic  Ina.  Co.,  1  16.  The  Idaho,  93  U.  S.  675,  23  U. 
Pet  386,  7  U.  B.  (L.  ed.)  189;  Gibson  S.  (L.  ed.)  978;  Saltus  v.  Everett,  20 
V.  Stevens,  8  How.  384,  12  U.  S.  (L.  Wend.  (N.  Y.)  267,  32  Am.  Dee.  641 
ed.)  1123;  The  Sehooner  Freeman  v.  and  note. 

Bnekin^ham,  18  How.  182,  15  U.  S.  17.  The  Sehooner  Freeman  v.  Bnek- 

(L.  ed.)  341;  The  Thames,  14  Wall,  inprham,  18  How.  182,  15  V.  S.  (L. 

98.  20  V.   S.   (L.  ed.)   804;  The  ed.)  341;  Bnlkley  r.  Naomkeag  Steam 

Vaughan,  14  WaU.  258,  20  U.  S.  (L.  Cotton  Co.,  24  How.  386.  16  U.  S.  (L. 

ed.)  807;  Pollard  v.  Vinton,  105  U.  S.  ed.)  599;  PoUard  v.  Vinton,  105  U.  S. 

7,  26  U.  S.  (L.  ed.)  998;  St.  Louis,  7,  26  U.  S.  (L.  ed.)  998 ;  St.  Louis,  etc., 

etc.,  R.  Co.  V.  Knight,  122  U.  S.  79,  R.  Co.  v.  Knight,  122  U.  S.  79,  7  S.  Ct. 

7  S.  Ct.  1132,  30  U.  S.  (L.  ed.)  1077;  1132,  30  U.  S.  (L.  ed.)  1077;  Missouri 

Jli.'souri  Pac.  R.  Co.  v.  McFadden,  Pae.  R.  Co.  v.  McFadden,  154  U.  S. 

154  n.  S.  155,  14  S.  Ct.  990,  38  U.  S.  155,  14  S.  Ct  990,  38  U.  8.  (L.  ed.) 

(L.  cd.)  944;  Chandler  v.  Belden,  18  944. 

Johns.  (N.  Y.)  157,  9  Am.  Dec.  193;  18.  See  Bills  or  liiDmoj  toL  4,  pp. 

Evarett  t.  Coffin,  6  Wend.  (N.  Y.)  28-38. 
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LiabUity  for  Los8  of  or  Injury  to  Goods 

419.  In  General. — ^In  the  absence  of  statutory  provision,**  or  a 
special  contract  limiting  Uieir  liability,  carriers  of  goods  by  irater^ 
like  carriers  by  land,  are  usually  held  to  .be  insurers  of  goods  trans- 
ported by  them,  and  liable  in  all  events  and  for  every  l<ws  and  dam- 
age, however  occasioned,  except  such  as  happens  through  the  act  of 
God  or  the  public  enemy,  an  act  of  public  authority,  the  fault  of 
the  shipper  or  is  due  exclusively  to  the  inherent  nature  of  the  thing 
shipped.  A  full  discussion  of  the  strict  common  law  rule  as  to  the 
liability  of  a  carrier  of  goods  and  the  subsequent  modifications  of 
such  rule,  together  with  the  right  of  the  carrier  to  Hmit  his  liability 
by  contract  with  the  shipper,  will  be  found  elsewhere  in  this  work.^ 

420.  Effect  of  Custom  as  Limiting  Vessel's  Liability. — Some  courts 
have  held  that  the  liability  of  vessel  or  owner  for  goods  on  board  can 
be  limited  or  varied  by  local  custom.^  Oliiers,  however,  take  the 
opposite  view  and  hold  that  a  custom  excepting  certain  other  losses 
from  his  common  law  liability  is  invalid,  as  being  contrs^  to  posi- 
tive law  and  in  contravention  of  the  sonnd  policy  upon  which  the 
strict  liability  of  common  carriers  was  founded.*  And  where  tiie  bill 
of  lading  expressly  excepts  losses  from  certain  causes  specified,  evidence 
of  local  custom  is  inadmissible  that  the  carrier  shall  not  be  liable  for 
other  losses  not  so  enumerated.'  For  example,  under  a  bill  of  lading 
that  contains  an  exception  of  loss  by  perils  of  the  river,  the  carrier  can- 
not prove  a  custom  that  vessels  of  the  particular  class  should  not  be 
liable  for  loss  of  goods  taken  by  a  band  of  armed  men,^  or  for  damage 
not  occasioned  by  his  own  neglect  or  dishonesty.* 

421.  Statutory  Exemption  from  Liability  in  Absence  of  Notice  of 
Character  and  Value  of  Article. — Congress  has  enacted  that  if  any 
shipper  of  certain  enumerated  articles,  such  as  jewelry,  precious  met- 


19.  See  infra,  par.  439-443,  607- 
631. 

20.  See  Carreers,  vol.  4,  pp.  696- 
737  (liability  for  loss  of  or  injury  to 
goods  and  exoeptionB  thereto) ;  764- 
810  (limitation  of  liatnlity  by  con- 
^tract);  810-812  (federal  legislation 
'liiuittng  carrier's  liability) ;  959-964 
(liability  for  loss  or  injury  in  trans- 
portation of  live  stock) ;  986-991  (lim- 
itation of  liability  for  loss  of  or  in- 
jury to  stock). 

1.  Gordon  v.  Little,  8  Serg.  &  B. 
(Pa.)  633,  11  Am.  Dec.  632  and  note; 
Patton  V.  McGrath,  Dudley  L.  (8.  C.) 
159,  31  Am.  Dee.  552.  See  supra,  par. 
134. 

2.  Boon  V.  The  Belfast,  40  Ala.  1B4, 
88  Am.  Dec  761,  overruling  on  this 


point  Steele  v.  McTyer,  31  Ala.  667. 
70  Am.  Dee.  616.  See  supra,  par.  417. 
And  see  Carriebs,  vol.  4,  p.  779; 
Usages  aitd  (^stoics. 

3.  Barnard  v.  Kellogg,  10  Wall. 
383,  19  U.  S.  (L.  ed.)  987;  The  Dela- 
ware, 14  WaU.  579,  20  U.  S.  (L.  ed.) 
779;  Andrews  v.  Roach,  3  Ala.  690,  37 
Am.  Dec.  718;  Boon  v.  The  Belfast. 
40  Ala.  184,  88  Am.  Dec.  761;  Turner 
V.  Wilson,  7  Yerg.  (Tenn.)  340,  27 
Am.  Dec.  515  and  note. 

4.  Boon  V.  The  Belfast,  40  Ala.  184. 
88  Am.  Dee.  761. 

5.  Andrews  v.  Roach,  3  Ala.  590,  37 
Am.  Dec  718;  Tumey  v.  Wilson,  7 
Yerg.  (Tenn.)  340,  27  Am.  Dee.  515 
and  note. 
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aiU  and  stones,  coins,  bank  notes  and  securities,  dooumenf^  pictures 
and  omamento,  and  a  number  of  other  articles  of  large  value  in 
Binall  bulk,  shall  lade  the  same,  as  freight  or  baggage,  on  any  vessel, 
without  at  the  time  of  such  lacUng  giving  to  the  master,  clerk,  agent 
or  owner  of  such  vessel  receiving  the  same  a  written  notice  of  the 
true  character  and  value  thereof,  and  having  the  same  entered  on 
the  bill  of  lading  therefor,  the  master  and  owner  of  such  vessel  shall 
not  be  liable  as  carriers  thereof  in  any  form  or  manner,  nor  shall 
any  such ,  master  or  owner  be  liable  for  any  such  gooda  beyond  the 
value  and  according  to  the  character  thereof  so  notified  and  entered.* 
This  statute  leaves  the  master  or  owner  at  liberty  to  refuse  to  carry 
the  property  at  all,  unless  its  value  and  character  are  disclosed  and 
ent^ed  upon  the  ^ip's  manifest,  but  does  not  relieve  him  from  tia- 
bility  for  the  negligent  loss  of  such  articles  when  received  by  the 
vessel  for  transportation  without  notice  given  as  to  character  or  value. 
In  such  case,  the  burden  is  upon  the  owner  of  the  goods  to  prove 
negligence,  and  mere  nondelivery  at  destination  is  sufficient  pre- 
sumptive evidence  thereof.^  This  statute  has  been  held  not  to  ^ply 
to  a  passenger's  baggage  stolen  from  his  stateroom.* 

422.  Shipper's  Lien  on  Vessel  for  Loss  or  Injury  of  Goods. — Ship- 
pers have  a  Uen,  by  the  maritime  law,  upon  the  vessel  employed  in 
the  transportation  of  their  goods  and  merchandise  from  one  port  to 
another,  reciprocal  to  the  ship's  lien  for  freight,'  as  a  security  for  the 
fulfilment  of  the  contract  of  the  carrier  that  he  will  safely  keep, 
duly  transport  and  righUy  ddiver  the  goods  and  merchandise  shipped 
on  board,  as  stipulated  in  the  bill  of  lading  or  other  contract  of  ship- 
ment.^' This  lien  does  not  attach  until  a  lawful  contract  of  a£freight- 


6.  The  Niagara,  21  How.  7,  16  U. 

f.  (L.  ed.)  41;  Moore  v.  American 
ransp.  Co..  24  How.  1,  16  U.  S.  (L. 
ed.)  674;  New  York  Cent.  R.  Co.  v. 
Lockwood,  17  Wall.  357,  21  TJ.  S.  (L. 
ed.)  627;  Hart  v.  Pennsylvania  R. 
Co.,  112  U.  S.  331,  6  S.  Ct.  151,  28  U. 
S.  (L.  ed.)  717;  Calderon  v.  Atlas 
Steamship  Co.,  170  U.  S.  272,  18  S. 
Ct  588,  42  U.  S.  (L.  ed.)  1033;  Cham- 
berlain y.  Western  Trenap.  Co.,  44  N. 
T.  305,  4  Am.  Kep.  681;  Wheeler  v. 
Oceanie  Steam  Nav.  Co.,  125  N.  T. 
155,  26  N.  E.  248,  21  A.  S.  R.  729. 
And  see  Garrikrs,  vol.  4,  pp.  810, 
811;  vol.  5.  p.  214. 

7.  Wheeler  v.  Oceanic  Steam  Nav. 
Co.,  125  N.  Y.  155,  26  N.  E.  248,  21 
A.  S.  R.  729. 

8.  See  supra,  par.  401. 

9.  Seu  infra,  par.  498  et  seq. 


E.C.L.V0I.XXIV.— 83.  iai3 


10.  The  Schooner  Freeman  v.  Buck- 
ingham, 18  How.  182,  15  U.  S.  (L. 
ed. )  342  and  note ;  Vandewater  v. 
Mills,  19  How.  82,  15  U.  S.  (L.  ed.) 
554;  Du  Pont  v.  Vance,  19  How.  162, 
15  U.  S.  (L.  ed.)  584;  Morewood  v. 
Enquist,  23  How.  491,  16  U.  S.  (L. 
ed.)  516;  Bnlkley  v.  Naumkeag  Steam 
Cotton  Co.,  24  How.  386,  16  U.  S. 
(L.  ed.)  599;  The  Kimball,  3  Wall. 
37,  18  U.  S.  (L.  ed.)  50;  The  Eddy, 
5  Wail.  481,  18  U.  S.  (L.^ed.)  486; 
The  Bird  of  Paradise,  5  Wall.  545,  18 
U.  S.  (L.  ed.)  662;  The  Belfast,  7 
Wall.  624,  19  U.  S.  (L.  ed.)  266;  The 
Lady  Franklin,  8  Wall.  325,  19  0.  S. 
(L.  ed.)  455;  The  Ma^e  Hammond, 
9  Wall.  435,  19  U.  S.  (L.  ed.)  772; 
The  Keokuk,  9  Wall.  517, 19  U.  S.  (L. 
ed.)  744;  The  Delaware,  14  Wall.  579, 
20  U.  S.  (L.  ed.)  779;  O'Brien  v.  Mil- 
ler, 168  U.  S.  287,  18  S.  Ct.  140,  42 
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raent  is  made,  and  the  cargo  to  wbicli  it  relates  has  been  delivered 
to  the  custody  of  the  master  or  some  one  authorized  to  reedve  it, 
notwithstanding  the  issuance  of  a  bill  of  lading.^^  One  of  a  line 
of  ships  which  are  separately  owned  but  having  a  common  ware- 
house and  agent  to  receive  goods  cannot  he  held  for  loss  of  goods 
received  by  the  common  agent  and  shipped  by  another  member  of 
the  line,  though  by  mistake  a  bill  of  lading  was  given  as  for  shipment 
upon  the  vessel  libeled.**  The  lien  exists,  however,  from  the  time 
t^e  cargo  is  delivered  to  and  accepted  by  the  vessel's  agent  authorized 
to  receive  goods  and  issue  bills  of  lading,  so  that  the  vessel  will  be 
liable  for  the  destruction  of  the  property  on  the  wharf  or  on  a 
lighter  transferring  it  from  the  wharf  to  the  ship."  The  lien 
ranks  next  after  seamen's  wages,  and  has  priority  over  that  of 
materialmen." 


423.  In  GeneraL — From  time  immemorial,  charter  parties  and  hills 

of  lading  have  contained  stipulations  exempting  the  vessel  and  owner 
from  loss,  injury  or  nondelivery  of  cargo  by  "perils  of  the  sea," 
"dangers  of  navigation,"  and  the  like.  It  is  generally  held  that 
perils  of  the  sea  denote  natural  accidents,  peculiar  to  that  element, 
which  do  not  happen  by  the  intervention  of  man,  nor  are  to  be 
prevented  by  human  prudence.'*   The  term  is  also  sometimes  used 


U.  S.  (L.  ed.)  469;  Petersburg,  etc.,  19  U.  S.  (L.  ed.)  455. 
Steamboat  Line  v.  Norfolk- Virginia  18.  Bulkley  v.  Naumkeag  Steam  Cot- 
Peanut  Co.,  172  Fed.  321,  96  C.  C.  A.  ton  Co.,  24  How.  386,  18  U.  S.  (L. 
383,  24  L.R.A.(N.S.)  569;  Frothing-  ed.)  599;  Petersburg,  etc,  Steamboat 
ham  V.  Jenkins,  1  Cal.  42,  52  Am.  Deo.  Line  v.  Norfolk- Virginia  Peanut  Co., 
286;NewhaIlv.  Vargas,  15Me.  314,  33  172  Fed.  321,  96  C.  C.  A.  383,  34 
Am.  Dec.  617;  Forbes  v.  Rice,  2  Brev.  L.E.A.(N.S.)  569  and  note. 
(S.  C.)  363,  4  Am.  Dee.  589.    And  Note:  32  LRA.(NS.)  322. 
see  Admibaltt,  vol.  1,  p.  454  et  seq.  Seo  supra,  par.  407. 

11.  The  Schooner  Freeman  v.  Bock-  14.  Note:  15  V.  S.  (L.  ed.)  342. 
in^am,  18  How.  182,  15  U.  S.  (L.  '  IS.  Garrison  v.  Memphis  Ins.  Co., 
ed.)  341  and  note;  Vandewater  v.  19  How.  312,  15  V.  S.  (L.  ed.)  656; 
Mills,  19  How.  82,  15  U.  S.  (L.  ed.)  The  Majestic,  166  U.  S.  375,  17  §.  Ct. 
654;  Bulkley  V.  Naumkeag  Steam  Cot>  697,  41  U.  S.  (L.  ed.)  1039;  The 
ton,  etc., -Co.,  24  How.  386,  16  U.  S.  Majestic,  60  Fed.  625,  20  U.  S. 
(L.  ed.)  599;  The  Bird  of  Paradise,  5  App.  503,  9  C.  C.  A.  161,  23  L.R.A. 
Wall.  545,  18  U  S.  (L.  ed.)  662;  The  746;  Jones  v.  Pitcher,  3  Stew.  &  P. 
Lady  Franklin,  8  Wall.  325,  If)  U.  S.  (Ala.)  135,  24  Am.  Dec.  716;  Samp- 
^L.  ed.)  455;  The  Keokuk,  9  Wall.  517,  son  v.  Gazzam,  6  Port.  (Ala.)  123,  30 
19  U.  S.  (L.  ed.)  744;  Petersburg,  Am.  Dec.  578;  Bentley  v.  Bustard,  16 
etc.,  Steamboat  Line  v.  Norfolk- Vir-  B.  Mon.  (Ky.)  643,  63  Am.  Dee.  561 
ginia  Peanut  Co.,  172  Fed.  321,  96  C.  and  note;  Plaisted  v.  Boston,  etc., 
C.  A.  383,  24  L.R.A.(N.S.)  569.  See  Steam  Nav.  Co.,  27  Me.  132,  46  Am. 
supra,  par.  407.  Dec.  587;  Fer^^iisson  v.  Brent,  12  Md. 

12.  The  Lady  Franklin,  8  Wall.  325,  9,  71  Am.  Dee.  582;  Christensen  ¥. 
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in  a  more  extended  sense  as  including  inevitable  accidents  occurring 
upon  the  sea.^*  In  a  few  cases  are  to  be  found  expressions  to  the  effect 
that  it  is  of  similar  import  and  convertible,  not  only  with  "inevitable 
accident,"  but  with  "act  of  Qod/'  and  equally  excepted  by  law  from 
the  vessel  owner's  liability,  independently  of  stipulations  in  the  bill 
of  lading."  But  this  opinion  does  not  prevail  generally,  the  weight 
of  authority  being  to  the  effect  that  "perils  of  the  sea"  is  a  broader 
term  than  "acts  of  God/'  and  includes  many  accidents  that  are  pecu- 
liar to  navigation  and  to  the  sea,  but  would  not  come  within  the  defini- 
tion of  the  latter  term,**  such,  for  instance,  as  losses  occasioned  by 
hidden  obstructions  newly  placed,  and  of  a  character  that  humao 
skill  and  foresight  could  not  have  discovered  and  avoided.'*  The 
term  has,  in  some  instances,  been  held  to  extend  even  to  events  not 
attributable  to  natural  causes,  as  in  case  of  capture  by  pirates  on 
the  high  seas,  and  a  collision  by  two  ships,  where  no  blame  is  imputa- 
ble to  either,  or,  at  all  events,  not  to  the  injured  ship.**  The  excep- 
tion of  losses  from  perils  of  the  sea  must  be  construed  with  reference 

American  Exp.  Co.,  15  Minn.  270,  2  ler  t.  Hilliard.  2  Rich.  Ii.  (S.  C.)  286, 

Am.  Rep.  122;  Qilmore  t.  Ca.-m8n,  45  Am.  Dec  732. 

I  Smedes  &  H.  (Miss.)  279,  40  Am.  Notes:  41  Am.  Dee.  281;  4Z  Am. 

Dee.  00;  Neal  v.  Saunderson,  2  Bmedes  Dec  367. 

&  M.  (Miss.)  572,  41  Am.  Dee.  609;  18.  The  Majestic,  60  Fed.  625,  30 

Collier  v.  Valentine,  11  Mo.  299,  49  U.  S.  App.  503,  9  C.  C.  A.  161,  23 

Am.  Dee.  81;  Haya  v.  Kennedy,  41  L.R.A.  746,  reversed  on  another  point 

Pa.  St.  378,  80  Am.  Dec.  627;  Friend  in  166  U.  8.  375,  17  S.  Ct.  597,  41  U. 

T.  Woods,  6  Grat.  (Va.)  189,  52  Am.  S.  Ih.  ed.)  1039;  Plaisted  Boston, 

Dec.  119;  Nugent  v.  Smith,  1  C.  P.  D.  etc.,  Steam  Nav.  Co.,  27  Me.  132,  46 

19,  423,  45  U  J.  Q.  B.  D.  19,  697,  1  Am.  Dec.  587;  Ferguson  v.  Brent,  12 

Eng.  Rnl.  Cas.  218.  Md.  9,  71  Am.  Dec.  482;  Christensen 

Notes:  31  Am.  Dec.  751;  41  Am.  v,  American  Exp.  Co.,  15  Minn.  270,  2 

Dec.  281  et  seq.;  15  Ann.  Cas.  751  et  Am.  Rep.  122;  CoUier  v.  Valentine, 

seq.  11  Mo.  299,  49  Am.  Dec.  81;  Hays  v. 

16.  Gilmore  v.  Carman,  1  Smedes  Kennedy,  41  Pa.  St.  378,  80  Am.  Dec. 
ft  M.  (Miss.)  279,  40  Am.  Deo.  96;  627;  Friend  v.  Woods,  6  (Irat.  (Va.) 
Nugent  V.  Smith,  1  C.  P.  D.  19,  423,  189,  62  Am.  Dec.  119. 

45  L.  J.  Q.  B.  D.  19,  897, 1  Eng.  Bui.  Note :  41  Am.  Dec.  281. 
Cas.  218.  For  a  full  discussion  of  what  con- 
Note:  15  Ann.  Cas.  753.  stitutes  an  "act  of  God"  within  the 

17.  The  Majestic,  60  Fed.  625,  20  usual  acceptation  of  that  term,  see 
U.  8.  App.  503,  9  C.  C.  A.  161,  23  Cahriers,  vol.  4,  pp.  707-715. 
L.R.A.  746,  reversed  on  another  point  As  to  whether  a  particular  loss  was 
in  166  U.  S.  375,  17  8.  Ct.  597.  41  caused  by  a  peril  of  the  sea  within  the 
tJ.  S.  (L.  ed.)  1039;  Crosby  v.  Pitch,  meaning  of  a  policy  of  marine  insnr- 
12  Conn.  410,  31  Am.  Dec.  745;  Van  ance,  see  Insdbance,  vol.  14,  p.  1203 
Hem  V.  Taylor,  7  Rob.  (La.)  201,  41  et  seq. 

Am.  Dec.  279  and  note;  Plaisted  v.  19.  Fergrusson  v.  Brent,  12  Jfd.  9, 

Boston,  etc.,  Steam  Nav.  Co.,  27  Me.  71  Am.  Dec.  582;  Williams  v.  Bran- 

132,  46  Am.  Dec.  587;  Gilmore  v.  son,  5  N.  C.  417,  4  Am.  Dec.  562; 

Carman,  1  Smedes  &  M.  (Miss.)  279,  Friend  v.  Woods,  6  Grat.  (Va.)  189, 

40  Am.  Dec.  86;  Hays  v.  Kennedy,  41  52  Am.  Dec.  119. 

Pa.  St.  378,  80  Am.  Dec.  627;  Swind-  20.  Jones  v.  Pitcher,  3  Stew.  &  P. 
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to  the  particular  adventure  which  the  contract  of  affreighbnrat  shows 
was  contemplated  by  the  parties.^ 

424.  Negligence  or  Unlawful  Conduct  as  Imposing  Liability. — ^Loss- 
es arising  from  perils  of  the  sea  or  dangers  of  navigation,  within  the 
meaning  of  the  exception  in  the  bill  of  lading,  are  such  only  as  happen 
in  spite  of  iha  best  human  exertions,  which  cannot  be  prevented  by 
human  skill  and  prudence.'  If  the  loss  is  attributable  to  the  insuffi- 
ciency of  the  vessel  or  her  equipment,  or  mi^t  have  been  avoided  by 
the  exercise  of  reasonable  skill  or  diligence,  at  the  time  when  it 
occurred,  it  is  not  deemed  such  a  loss  by  the  perils  of  the  sea  as  will 
exempt  the  carrier  from  liability,  but  rather  a  loss  by  the  negligence 
of  the  "vessel  owner  or  his  agents,  from  which  the  stipulation  in 
the  bill  of  lading  will  not  protect  him.'  Dangers  of  navigation 
signify  those  perils  incident  to  a  lawful  course  therein,  conforming 
to  public  regulations  of  which  the  vessel  must  take  notice;  and  the 
exception  does  not  release  her  from  damage  by  bilging  caused  by  lying 
in  the  lock  of  a  canal  contrary  to  the  rules  of  the  canal  commisp 
sionep.* 


(Ala.)  135,  24  Am.  Dec.  716;  Neal  (Ky.)  643,  63  Am.  Dec.  561}  Fergus- 

V.  Saunderson,  2  Smedea  &  M.  (Miss.)  son  v.  Brent,  12  Md.  9,  71  Am.  Dec. 

572,  41  Am.  Dec.  609;  Wbitesides  v.  582;    Whitesides    v.    Thurikill,  12 

Thurlkill,  12  Smedes  &  M.  (Miss.)  Smedes  &  M.  (Miss.)  599,  51  Am. 

599,  51  Am.  Dec,  138.  Dec.  128;  Collier  v.  Valentine,  11  Mo. 

1.  Lawrence  v.  Mintum,  17  How.  299,  49  Am.  Pec.  81;  Williams  v. 
100,  15  U.  S.  (L.  ed.)  58.  Branson,  4  N.  C.  417,  .4  Am.  Deo.  562; 

2.  Propeller  Niagara  v.  Cordes,  21  Harvy  v.  Pike,  4  N.  C.  519,  7  Am. 
How.  7,  16  U.  S.  (L.  ed.)  41;  The  Dec.  698;  Atwood  v.  Reliance  Transp. 
Portsmouth,  9  WalL  682,  19  U.  S.  Co.,  9  Watts  (Pa.)  87,  34  Am.  Dec. 
<L.  ed.)  754.  503;  Sonter  v.  Baymore,  7  Pa.  St.  415, 

3.  Clark  v.  Barnwell,  12  How.  272,  47  Am.  Dec.  518;  Hays  v.  Kennedy,  41 

13  U.  S.  (L.  ed.)  985;  aeneral  Mutual  Pa.  St.  378,  80  Am.  DeC.  627;  Smith 
Ins.  Co.  V,  Sherwood,  14  How.  352,  v.  North  American  Transp.,  etc.,  Co., 

14  U.  S.  (L.  ed.)  452;  Garrison  v.  20  Wash.  580,  56  Pac.  372,  44  L.R.A. 
Memphis  Ins.  Co.,  19  How.  312,  15  557;  Nugent  v.  Smith,  1  C.  P.  D.  19, 
U..S.  (L.  ed.)  656;  Propeller  Niagara  423,  45  L.  J.  Q.  B.  D.  19,  697,  1  Eng. 
V.  Cordes,  21  How.  7,  16  U.  S.  (L.  ed.)  Rul.  Cas.  218;  Grill  v.  General  Iron 
41;  The  Portsmouth,  9  Wall.  682,  19  Screw  Colliery  Co.  Ltd.,  L.  R.  1  C. 
U.  S.  (L.  ed.)  754;  The  Mohler,  21  P.  600,  36  L.  J.  C.  PI.  321,  12  Jur. 
WaU.  230,  22  U.  S.  (L.  ed.)  485;  N.  S.  727,  14  W.  R.  893,  L.  R.  3  C. 
Liverpool,  etc.,  Steam  Co.  v.  Pbenix  P.  476,  37  L.  J.  C.  PI.  205,  18  L.  T. 
Ins.  Co.,  129  U.  S.  397,  9  S.  Ct.  469,  N.  S.  485,  16  W.  R.  796,  4  Eng.  Rul. 
32  U.  S.  (L.  ed.)  788;  Richelieu,  etc.,  Cas.  680  and  note. 

Nav.  Co.  V.  Boston  Marine  Ins.  Co.,  Notes:  27  Am  Dec.  518;  41  Am. 

136  U.  S.  408,  10  S.  Ct.  934,  34  1'.  S.  Dec.  281  et  seq.;  13  Ann.  Cas.  247;  15 

(L.  ed.)  398;  The  Edwin  I.  Morrison,  Ann.  Cas.  751;  6  British  Rul.  Cas.  124. 

153  U.  S.  199,  14  S.  Ct.  823,  ;JS  1'.  S.  And  see  infra,  par.  426,  427,  430.  ' 

(L.  ed.)  688;  Compania  de  Naviga-  4.  Atwood  v.  Reliance  Tramp.  Co., 

eion  la  Pleeha  v.  Brauer,  168  U.  S.  9  Watts  (Pa.)  87,  34  Am.  Dec.  603. 

104,  18  S.  Ct.  12,  42  n.  8.  (L.  ed.)  Note:  41  Am.  Dec.  281. 
398;  Bentley  v.  Bustard,  16  B.  Mon. 
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425.  Peril  of  Sea  as  Proximate  Cause  of  Loss  or  Injury. — In  de- 
termining the  application  of  an  exception  of  perils  of  the  sea  or 
river,  the  immediate  and  not  the  remote  cause  of  the  loss  or  damage 
is  to  be  sought.*  Though  the  peril  of  the  sea  may  be  nearer  in  time 
to  the  disaster,  the  efficient  cause,  without  which  the  peril  would  not 
have  been  incurred,  is  regarded  as  the  proximate  cause  of  the  loas.* 
Failure  to  reland  goods  in  the  United  States  is  attributable  to  "dan- 
gers of  Hie  seas,"  within  the  exception  of  an  embargo  bond,  where 
the  vessel  is  irresistibly  driven  by  stress  of  weather  into  a  foreign 
port  and  the  cargo  is  there  landed  and  sold  by  order  of  the  local 
authorities,  with  which  the  master  was  compelled  to  comply,  even 
though  he  collected  the  proceeds  of  the  sale.'  It  has  been  held,  how- 
ever, that  if  a  ship  be  driven  by  stress  of  weather  upon  an  eneniy's 
coast,  the  loss  is  not  fnmi  peril  of  the  sea,  but  capture.^  And  depreda- 
tions on  a  ship's  stores  or  on  her  cargo  by  her  passengers  or  crew  are 
not  within  the  exception,  though  committed  in  consequence  of  a  short 

"  allowance,  made  necessary  by  the  length  of  the  voyage The  proxi- 
mate cause  of  damage  done  by  water  let  in  the  side  of  a  ship  bursting 
open  by  explodon  of  cargo  is  not  the  sea  water,  but  the  explosion ; 
and  the  damage  is  not  within  the  exception.***  Where  goods  are 
jettisoned  to  save  the  vessel  from  a  peril  of  the  sea  not  induced  by 
negligence,  the  sea  peril  is  deemed  the  proximate  cause  of  the  loss.'' 

426.  Dangers  of  River,  Lake  or  Canal;  Effect  of  Custom  as  En- 
larging Import  of  Term. — In  this  country,  bills  of  lading  often  except 
the  shipowner  from  liability  for  losses  caused  by  "perils  of  the  river." 
"lakes,"  "canals,"  and  the  like.  These  terms  are  analogous  to  and  of 
like  import  with  "perils  of  the  sea,"  and  cover  the  same  incidents 
and  losses  in  so  far  as  circumstances  pOTmit.**   They  include  risks 

5.  General  Mutnal  Ins.  Co.  v.  Sheis  Booth,  171  U.  S.  460,  19  S.  Ct.  9,  43 
wood.  14  How.  352,  14  TJ.  S.  (L.  ed.)  U.  S.  (L.  ed.)  234. 

452;  Jones  v.  Pitcher,  3  Stew.  A  P.     8.  Note:  41  Am.  Dee.  284. 
(Ala.)  IBS,  24  Am.  Dee.  716.  9.  Note:  41  Am.  Dec.  284. 

6.  The  Portsmouth,  9  Wall.  682,  19  10.  The  G.  R.  Booth,  171  U.  S.  450, 
U.  S.  (L.  ed.)  754;  The  G.  R.  Booth,  19  S.  Ct  9.  43  U.  S.  (L.  ed.)  234;  The 
171  IT.  S.  450,  19  S.  a.  9,  43  U.  S.  Folmina,  212  U.  S.  354,  29  S.  Ct  363, 
(L.  ed.)  234.  As  to  tlie  rale  that  to  53  U.  S.  (L.  ed.)  546,  15  Ana.  Cas. 
exempt  a  carrier  of  goods  from  lia-  748  and  note.  See  infra,  par.  ^20. 
bility  on  the  giDond  that  the  loss  or  11.  Lawrence  t.  Mintnrn,  17  How. 
injury  was  dne  to  an  aet  of  God,  sneh  100,  15  U.  S.  (L,  ed.)  68.  See  in&a, 
act  most  be  the  proximate  and  sole  par.  430. 

eanse  of  rach  loss  or  injnrv,  see  Cao-  12.  Jones  v.  Pitcher.  3  Stew.  &  P. 
RiERS,  vol.  ^  p.  715  et  seq.  (Ala.)  135,  24  Am.  Deo.  716;  Bentley 

For  a  general  discnssion  of  the  doe-  v.  Bnstard.  16  B.  Mon.  fKy.)  643,  63 
tine  of  proximate  eanse,  see  Proxi-  Ant  Dee.  661  and  note;  Christenson  v. 
UATB  Cause,  vol.  22,  p.  1C6  et  seq.      American  Exp.  Co.,  15  Hinn.  270,  2 

7.  United  States  v.  Hall,  6  Cranch  Am.  Rep.  122;  Gilmore  v.  Carman, 
171.  3  U.  S.  (L.  ed.)  189;  The  0.  R.  1  Smedes  ft  H.  (Miss.)  279,  40  Am. 
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aiising  from  natural  aiecidento  peculiar  to  the  nvee,  canal,  or  lake, 
irhich  do  not  happen  by  the  intervention  of  man,  nor  are  to  bo 
prevented  by  human  prudence,  and  have  been  extended  to  oon^)r&- 
hend  lossra  ariaing  from  some  irresistible  force  or  overwhelming 
power  which  no  ordinary  skill  could  anticipate  or  evade.  Such 
exception  does  not,  however,  protect  against  losses  resulting  from  the 
failure  to  use  reasonable  foresight,  skill  or  diUgence  in  the  manage- 
ment and  navigation  of  the  vessel,  or  the  lack  of  that  knowledge 
of  the  course  and  dangers  of  the  particular  river  which  proper  ex- 
perience would  give,*'  or  from  the  insufficiency  of  the  vessel,  her 
equipment  or  crew.**  By  local  custom  at  the  place  where  the  con- 
tract of  carriage  is  made,  "dangers  of  the  river''  may  have  a  wider 
import  and  include  loss  by  fire  or  other  losses  not  attributable  to 
negligence  or  want  of  skill  or  honesty ;  and  evidence  of  such  custom 
is  admissible  to  explain  the  term  as  so  used.**  To  be  effective,  how- 
ever, such  usage  must  be  notorious  and  certain,  and  have  been  uni- 
form in  its  application  and  long  established  in  practice.**  And 
it  has  been  held  that  under  this  exception  the  carrier  cannot  offer 
evidence  of  a  custom  that  he  should  not  be  liable  for  loss  by  the 
forcible  taking  of  the  goods  by  bands  of  armed  men." 

Dec.  96;  Gordon  v.  Little,  8  Serg.  &  Wilson,  7  Yerg.  (Tenn.)  340,  27  Am. 

R.  (Pa.)  533,  11  Am.  Dec.  632.  Dec.  515  and  note. 

Notes.  27  Am.  Dec.  617;  31  Am.  Note:  31  Am.  Dec-.  751. 

Dec.  751;  41  A.m.  Dec  281.  And  see  supra,  par.  424. 

And  see  supra,  par.  423  et  seq.  14.  Grey  v.  Mobile  Trade  Co.,  55 

13.  Garrison  v.  Memphis  Ins.  Co.,  Ala.  387,  28  Am.  Rep.  729;  Bentley 

19  How.  312,  15  U.  S.  (L.  ed.)  656;  v.  Bustard,  16  B.  Mon.  (Ky.)  643, 

Western  Transp.  Co.  v.  Downer,  11  63  Am.  Dec.  561. 

Wall.  129,  20  U.  S.  (L.  ed.)   160;  15.  Sampson  v.   Gazzam,  6  Port. 

Steele  v.  Townsend,  37  Ala.  247,  79  (Ala.)   123,  30  Am.  Dec.  578;  Mc- 

Am.  Dec.  49;  Grey  v.  Mobile  Trade  Clure  v.  Cox,  32  Ala.  617,  70  Am.  Dec 

Co.,  55  Ala.  3S7,  28  Am.  Rep.  729  ;  552;  Boon  v.  The  Belfast,  40  Ala.  184, 

Benflev  v.  Bustard,  16  B.  Mon.  (Ky.)  88  Am.  Dec.  7G1,  overruled  on  another 

643,  03  Am.  Dec.  561;  Christenson  v.  point  by  Boon  v.  The  Belfast,  40 

Amerioan  Exp.  Co.,  15  Minn.  270,  2  Ala.  184,  88  Am.  Dec.  761;  Gordon 

Am.  Rep.  122;  Gilmore  v.  Carman,  1  v.  Little,  8  Serg.  &  B.  (Pa.)  533,  11 

Smedes  &  M.  (Miss.)  279,  40  Am.  Dec.  Am.  Dec  632. 

96;  Noal  t.  Saunderson,  2  Smedes  &  Notes:  27  Am.  Dee.  618;  41  Am. 

M.   (Miss.)   572,  41  Am.  Dec.  609;  Dec.  282. 

Whitesides  v.  Thurlkill,  12  Smedes  &  16.  Garrison  v.  Memphis  Ins.  Co., 

M.   (Miss.)  599,  51  Am.  Dec.  128;  19  How.  312,  15  U.  S.  (L.  ed.)  650; 

Dagfjett  V.  Shaw,  3  Mo.  264,  25  Am.  Steele  v.  McTyer,  31  Ala.  667,  70 

Dec.  439 ;  Collier  v.  Valentine,  11  Mo.  Am.  Dec.  516,  overruled  on  another 

299,  49  Am.  Dec.  81;  Hill  v.  Sturgeon,  point  by  Boon  v.  The  Belfast,  40  Ala. 

36  Mo.  212,  86  Am.  Dec.  149;  Wil-  184,  88  Am.  Dec.  761. 

liams  V.  Branson,  5  N.  C.  417,  4  Am.  17.  Boon  v.  The  Belfast,  40  Ala. 

Dec.  562;  Gordon  v.  Little,  8  Serg.  &  184,  88  Am.  Dec  761,  overruling 

R.  (P.9.)  533,  11  Am.  Dec  632;  John-  Steele  v.  McTyer,  81  Ala.  667,  70  Am. 

son  V.  Friar,  4  Yerg.  (Tenn.)  48,  26  Dec  516. 
Am.  Dec  216  and  note;  Tomey  v. 
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427.  Collision  and  Stranding;  Fixe  or  Explosion. — It  bus  lon^g  beer, 
settled  that  a  collision  between  two  ships  without  faul.t  imputable 
to  the  one  claiming  the  benefit  of  the  exception  is  a  pei*il  of  the  sea 
80  far  as  she  is  concerned,  though  it  is  otherwise  if  the  coUiaicm  was 
due  (o  the  negligence  of  her  master.'*  '  Hidden  obstructions  tc»  navi- 
gation such  as  rocks,  lo^,  sunken  masts,  sawyers,  bars,  and  the  like, 
are  generally  held  to  he  dangers  of  the  sea  or  river,  if  newly  placed 
or  unknown  to  prudent  navigators,  or  in  cases  where  running  tliereon 
could  not  have  been  avoided  by  the  exercise  of  reasonable  and  j>roper 
care  and  maritime  skill.'*  Stranding  in  shallow  water,  widiout  negli- 
gence, is  also  included.*"  Fire  is  not  generally  within  the  exception 
as  to  perils  of  the  sea,'  but  in  certain  localities  fire  without  negligence 

18.  Peters  v.  Warren  Ins.  Co.,  14  U.  S.  (L.  ed.)  668;  Jones  v.  Pitcher, 
Pet.  99,  10  U.  S.  (L.  ed.)  371;  Gen-  3  Stew.  &  P.  (Ala.)  135,  24  Am. 
eral  Mut.  Ina.  Co.  t.  Sherwood,  14  Dec.  716;  Steele  v.  McTyer,  31  Ala. 
How.  351,  14  tJ.  S.  (L.  ed.)  452  ;  667,  70  Am.  Dec.  516;  Steele  v.  Town- 
Garrison  v.  Memphis  Ins.  Co.,  19  How.  send,  37  Ala.  247,  79  Am.  Dec.  49; 
312,  15  U.  S.  (L.  ed.)  656;  Liverpool,  Bentley  v.  Bustard,  16  B.  Mon.  (Ky.) 
etc..  Steam  Co.  v.  Phenix  Ins.  Co.,  129  643,  63  Am.  Dee.  561;  Pergu'sson  v. 
U.  S.  397,  9  S.  Ct.  469,  32  U.  S.  (L.  Brent,  12  Md.  9,  71  Am.  Dec.  582; 
ed.)  788;  Richelieu,  etc.,  Nav.  Co.  v.  Christensen  v.  American  Rxp.  Co., 
Boston  Maine  Ins.  Co.,  136  U.  S.  408,  15  Minn.  270,  2  Am.  Rep.  122;  Col- 
10  S.  Ct  934,  34  U.  S.  (L.  ed.)  398;  lier  v.  Valentine,  11  Mo.  299  ,  49  Am. 
Jones  V.  Pitcher,  3  Stew.  &  P.  (Ala.)  Dec.  81;  Graham  v.  Davis,  4  Ohio  St 
135,  24  Am.  Dec.  716;  Van  Hern  v.  362,  62  Am.  Dec.  285;  Hays  v.  Ken- 
Taylor,  7  Rob.  (La.)  201,  41  Am,  Dec.  nedy,  41  Pa.  St  378,  80  Am.  Dec.  627; 
279  and  note;  Van  Horn  v.  Taylor,  Reaves  v.  Waterman,  2  Speers  L.  (S. 
2  La.  Ann.  587,  46  Am.  Dec  558;  C.)  197,  42  Am.  Dee.  364;  Jotinson  v. 
Plaisted  v.  Boston,  etc..  Steam  Nav.  Friar,  4  Yerg.  (Tenn.)  48,  26  Am. 
Co.,  27  Me.  132,  46  Am.  Dec.  587  and  Dec.  215;  Turney  v.  Wilson,  7  Yerg. 
note;  Burroughs  v.  Norwich,  etc.,  R.  (Tenn.)  340,  27  Am.  Dee.  516  and 
Co.,  100  Mass.  26,  1  Am.  Rep.  78;  note;  Friend  v.  Woods,  6  Gr  t.  (Va.) 
Whitesides  v.  ThurlkiU,  12  Smedea  &  189,  52  Am.  Dec.  119. 

M.  (Miss.)  599,  51  Am.  Dec.  128;  Notes:  27  Am.  Dec,  518;  41  Am, 
Hays  V.  Kennedy,  41  Pa.  St.  378,  80  Dec.  286  ;  86  Am.  Dee.  297. 
Am.  Dec.  627;  Reaves  v.  Waterman,  20.  Western  Transp.  Co.  v.  Downer, 
2  Speers  L.  (S.  C.)  197,  42  Am.  Dec.  11  Wall.  129,  20  U.  S.  (L.  ed.)  160; 
364;  Grill  v.  General  Iron  Screw  Col-  Liverpool,  etc,  Steam  Co.  v.  Phenis 
lier  Co.,  L.  R.  1  C.  P.  600,  35  L.  J.  C.  Ins.  Co.,  129  U.  S.  397,  9  S.  Ct  469, 
PI.  321,  12  Jur.  N.  3.  727,  14  W.  R.  32  U.  S.  (L.  ed.)  788;  Richelieu,  etc., 
(Eng.)  893,  affirmed  L.  R.  3  C.  P.  Nav.  Co.  v  Boston  Mariiie  Ins  Co., 
476,  37  L.  J.  C.  PI.  205, 18  L.  T.  N.  S.  136  U.  S.  408,  10  S.  Ct  9S4,  34  U.  S. 
485,  16  W.  R.  796,  4  Eng.  Rul.  Cas.  (L.  ed.)  398.  And  see  iHeuaANCE, 
680  and  note.  vol.  14,  p.  1212. 

Notes:  27  Am.  Dec.  518;  41  Am.  1.  Garrison  v.  Memphis  Ins.  Co.^ 
Rnl.  Cas.  693.  19  How.  312,  15  U.  S.  (L.  ed.)  656; 

And  see  Insueawce,  vol.  14,  p.  1211  Vv'alker  v.  Western  Transp.  Co..  3 
et  seq.  Wall.  150,  18  U.  S.  (U  ed.)  172;  Now 

19.  Hibemia  Ins.  Co.  v.  St  Louis  York  Cent.  R.  Co.  v.  Lool  wood,  17 
Transp.  Co.,  120  U.  S.  166,  7  S.  Ct  Wall.  357,  21  U.  S.  (L.  ed.)  j27:  Jon.-s 
550,  30  U.  S.  (L.  ed.)  621;  Hostetter  v.  Pitcher,  3  Stew.  &  P.  (AIn.)  135,  24 
V.  Parte,  137  U.  S.  30, 11  S.  Ct.  1,  34  Am.  Dee.  716;  SampsoD  t.  Gausam,  6 
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is  included  by  local  usage.'  Damage  to  cargo  from  the  explosion  of 
another  portion  of  ihe  cargo  is  not  attributable  to  peril  of  the  sea 

or  accidents  of  navigation  *  particulaxly  where  it  occurs  after  the  vessel 
has  ended  her  voyage  and  is  finally  moored  to  unload ;  *  nor,  by  the 
weight  of  authority,  is  the  explosion  of  a  steam  boiler  within  the 
exception,*  though  there  is  some  conflict  upon  this  point 

428.  Worms  and  Rats;  Ordinary  Incidents  of  Voyage;  Miscellane- 
ous Losses. — The  destruction  of  a  vessel  by  worms  at  sea  is  not  ac- 
counted a  loss  by  the  perils  of  the  sea;  nor  is  damage  to  tJie  cargo  by 
rats  generally  so  regarded  at  the  present  time,  whether  the  goods 
are  injured  by  direct  mutilation  or  by  water  let  in  through  holes 
gnawed  in  the  ship  or  her  fixtures.'  With  regard  to  rats,  however, 
it  has  been  adjudged  that  if  the  master  used  all  reasonable  precaution 
against  such  danger,  as  by  having  a  cat  on  board,  tihen  the  loss  is  to 
be  attributable  to  the  perils  of  the  sea,  or  inevitable  accidient.^  The 
exception  of  perils  of  the  sea  does  not  excuse  losses  from  the  ordinary 
circumstances  of  the  voyage,  such  as  the  usual  rolling  of  the  vessel, 
wear  imd  tear,  unskilfulness  of  the  pilot,  desertion,  barratry,  and 
the  like.*  Neither  does  it  cover  theft  or  depredations  by  passengers 
or  crew,  arrests,  restraints  or  detention  of  foreign  powers,  seizure  and 
confiscation  of  goods  as  contraband,  or  the  sinking  of  a  vessel  in 
consequence  of  being  fired  on  by  another  vessel  under  a  mistake.** 
It  does  not  include  damage  from  "sweating  of  the  hold,"  n<x  the 
displacing  of  a  buoy  by  some  supposed  natural  cause  ten  or  fifteen 

Port.  (Ala.)  123,  30  Am.  Dec.  578  ;  4.  The  G.  R.  Booth,  171  tl.  S.  460, 

Cox  V.  Peteraon,  30  Ala.  608,  68  Am.  19  S.  Ct.  9,  43  U.  S.  (L.  ed.)  234. 

Dec.  145;  Patton  v.  McGrath,  Dudley  B.  Propeller  Mohawk,  8  Wall.  153, 

L.  (S.  C.)  159,  31  Am.  Dec.  552  and  19  U.  S.  (L.  ed.)  406;  The  G.  R.  Booth, 

note;  Swindler  v.  Hilliard,  2  Rich.  171  U.  S.  450, 19  S.  Ct.  9,  43  U.  S.  (L. 

L.   (S.  C.)  286,  45  Am.  Dee.  732;  ed.)  234. 

Gilmore  v.  Carman,  1  Smedes  &  M.  6.  Note:  41  Am.  Dee.  282. 

fMisB.)  279,  40  Am.  Dec.  96;  White-  7.  Garrison  v.  Memphis  Ins.  Co., 

Bides  V.  Tharlkill,  12  Smedes  &  M.  19  How.  312,  15  U.  S.  (L.  ed.)  656; 

{Miss.)  599,  51  Am.  Dec.  128.  Jones  v.  Pitcher,  3  Stew.  &  P.  (Ala.) 

Notes:  12  Am.  Dec.  494  ;  27  Am.  135,  24  Am.  Dee.  716. 

Dec.  518;  31  Am.  Dee.  565  ;  41  Am.  Notes:  41  Am.  Dee.  285;  16  Ann. 

Dec.  282.  Cas.  751. 

And  see  infra,  par.  433  et  seq.-  8.  Jones  t.  Pitcher,  3  Stew.  &  P. 

2.  Sampson  v.  Gazzam,  6  Port.  (Ala.)  135,  24  Am.  Dec  716;  Plaisted 
(Ala.)  123,  30  Am.  Dec.  578;  Me-  v.  Boston,  etc.,  Steam  Nav.  Co.,  27 
Clure  V.  Cox,  32  Ala.  617,  70  Am.  Me.  132,  46  Am.  Dee.  587. 

Dec.  552;  Boon  v.  The  Belfast,  40  Note :  15  Ann.  Cas.  753. 

Ala.  184,  88  Am.  Dec.  761.  9.  Notes:  41  Am.  Deo.  288;  4  Eng. 

Note:  41  Am.  Dec.  282.  Rul.  Cas.  692. 

And  see  supra,  par.  426.  10.  Note:  41  Am.  Dec.  284. 

3.  The  Folmina,  212  U.  S.  354,  29  11.  Note:  41  Am.  Dec  285,  2881 
S.  Ct.  363,  53  V.  8.  (L.  ed.)  646,  15  And  see  supra,  par.  409. 

Ann.  Gas.  748  and  note. 
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days  before  the  stranding  of  the  vessel,"  dangeis  caused  by  a  canal 
becoming  impaesable,"  low  water  in  a  river  preventing  further  navi- 
gation,** nor  damage  occasioned  to  a  vessel  by  her  props  being  car- 
ried awi^  by  the  tide  while  die  was  undergoing  repairs  on  the  beach.'* 
Perils  of  the  sea  or  river  have,  however,  been  held  to  include  loss  and 
damage  by  pirates,'*  mobs  breaking  into  the  vessel  and  seizing  cargo, 
ebbing  of  tide  causing  extraordinary  loss,''  and  damage  occasioned 
by  humidity  and  dampness,  without  any  defect  in  the  ship,  or  navi- 
gation of  the  same,  or  in  the  stowage.*^ 

429.  Damage  by  Sea  Water. — Damage  to  a  cargo  by  sea  water  ia 
usually  held  to  be  caused  by  a  peril  of  the  sea,  within  the  meaning 
of  the  exception  in  a  contract  of  a£tr«ghtment,  when  the  proximate 
efficient  cause  of  the  entrance  of  the  sea  water  is  itself  a  peril  of  the 
.sea,"  as,  for  example,  where  the  water  is  unavoidably  shipped  from 
the  violence  of  stortos,  or  stress  of  weather.*"  It  is  otherwise  if  the 
cause  of  the  entrance  of  the  water  is  the  unseaworthiness  of  the  ship, 
the  negligence  of  the  captain  or  ^w,  the  ordinary  wear  and  tear  on 
the  ship  to  be  expected  in  the  usual  course  of  navigation,  or  the  natural 
silent  action  of  the  elements  upon  the  fabric  of  the  vessel.'  It  has 
been  held  that  damage  by  sea  water  was  not  due  to  a  peril  of  the  sea 
where  the  water  gained  entrance  through  a  port  which  had  been  left 
open  or  insufficiently  fastened  on  sailing,  in  consequence  of  want 
of  care  during  loading,*  or  where  it  was  admitted  through  holes 
feloniously  bored  in  her  side  by  members  of  the  crew.'  Nor  is  dam- 
age by  sea  water  considered  to  have  been  caused  by  a  peril  of  the  sea 
when  the  injury  to  the  vessel  because  of  which  the  sea  water  gained 
access  to  the  cargo  arose  out  of  the  nature  of  the  cargo  or  some  acci- 
dent within  the  vessel  itself,  as  where  the  side  of  the  ship  is  burst 
Gpm  by  an  explosion  of  cargo,*  or  where  rats  gnawed  a  hole  in  a 

12.  Reaves  v.  Waterman,  2  Speen  363,  53  U.  8.  (L.  ed.)  546,  15  Ann. 
L.  (S.  G.)  197,  42  Am.  Dee.  364.  Cas.  748  and  note;  The  Majestic,  60 

13.  Hand  v.  Baynes,  4  Whart  (Pa.)  Fed.  624,  20  U.  S.  App.  503,  9  C.  C. 
204,  33  Am.  Dec.  54.  A.  161,  23  L.R.A.  746.  And  see  sq- 

14^  Hatchett  v.  The  Compromise,  12  pra,  par.  425. 

La.  Aim.  783, 68  Am.  Dec.  782  and  note.  20.  Rich  v.  Lambert,  12  How.  347, 

15.  Garrison  v.  Memphis  Ins.  Co.,  13  U.'  S.  (L.  ed.)  1017;  Cameron  v. 
19  How.  312,  15  U.  S.  (L.  ed.)  656.  Rich,  4  Strob,  L.  (S.  C.)  168,  53  Am. 

16.  Garrison  v.  Memphis  Ins.  Co.,  Dec  670. 

19  How.  312,  15  U.  S.  (L.  ed.)  056;  Note:  15  Ann.  Cas.  751. 

Jones  V  Pitcher,  3  Stew,  &  P.  (Ala.)  1.  Note:  15  Ann.  Cas.  '750  et  seq. 

135,  24  Am.  Dec.  716.  And  see  supra,  par.  424,  426. 

Note:  41  Am.  Dee.  284.  2.  The  Majestic,  166  U.  S,  875,  17 

17.  Note:  41  Am.  Dec.  284.  285.  S.  Ct.  597,  41  U.  S.  (L.  ed.)  1039 

18.  Clark  v.  Barnwell,  12  How.  272,  (affirming  60  Fed.  625,  20  U.  S.  App. 
13  U.  S.  (L.  ed.)  985.  503,  9  C.  C.  A.  161,  23  L.R.A.  746). 

19.  The  G.  R.  Booth,  171  U.  S.  4')0,  Note:  15  Ann.  Cas.  751. 

19  S.  Ct.  9,  43  U.  S.  (L.  ed.)  234  ;      3.  Note:  4  Enp.  Rul.  Cas.  692. 
The  Foknina,  212  U.  S.  354,  29  S.  Ct     4.  The  G.  S.  Booth,  171  U.  S.  460. 
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water  closet  pipe,  through  which  water  used  to  flush  the  decks  gains 
access  to  the  cargo.*  In  England,  damage  by  sea  water  is  deemed  a 
peril  or  accident  of  the  sea  when  the  water  was  admitted  by  any  acci- 
dent not  reasonably  to  be  anticipated  or  guarded  against,  such  as  rats 
gnawing  a  hole  in  a  pipe  connecting  a  bathroom  with  the  sea.* 
And  a  stipulation  exempting  the  vessel  from  liability  for  loss  result 
ing  from  "perils  of  the  seas,  .  .  .  whether  arising  from  the  Dili- 
gence of  engineers"  or  otherwise,  has  been  held  in  that  coun^  to 
cover  damage  to  cargo  by  the  act  of  the  engineer  in  accidentally  open- 
ing a  valve  admitting  sea  water  to  the  cargo  while  intending  to  fill 
the  ballast  tank.'  The  burden  of  proof  is  upon  the  vessel  owner  to 
prove  affirmatively  that  the  sea  water  was  admitted  as  the  result  of  a 
peril  of  the  sea,^  and  it  has  been  held  that  this  burden  is  not  sus- 
tained by  evidence  which  merely  tends  to  show  thdt  it  resulted  from 
the  breaking  in  of  the  cover  of  a  porthole  in  the  compartment  by 
floating  wreckage,  where  the  evidence  does  not  fully  establish  this 
fact  or  the  fact,  that  the  porthole  was  properly  inspected  before  tho 
alleged  accident,  or  explain  why,  if  Ihe  wreckage  was  suffici^t  to  do 
that  damage,  the  vessel  did  not  steer  away  from  it  or  slacken  speed 
while  passing  through  it.* 

430.  Lobs  by  Jettison;  in  General. — A  loss  of  goods  by  jettison 
when  necrasary  to  save  the  vessel  and  those  on  board  from  injury  by 
an  act  of  God,  peril  of  the  sea,  or  other  excepted  cause,  is  deemed  a 
loss  by  the  peril  that  occasioned  it,  within  the  exception  in  the  bill 
of  lading.**  To  be  thus  justified,  however,  the  jettison  must  have 
been  occasioned  by  circumstances  beyond  ihe  control  of  the  master 
and  crew,  which  left  no  other  reasonable  means  of  preventing  a  total 
loss.  A  jettison  rendered  necessary  by  any  fault,  or  breach  of  con- 
tract of  tie  master  or  owners  of  the  vessel,  must  be  attributed  to  that 
fault,  or  breach  of  contract,  rather  than  to  the  sea  peril,  though  that 
may  also  be  present,  and  enter  into  tlie  case,^^  as,  for  example,  if 
the  unseaworthiness  of  the  vessel,  at  the  time  of  sailing  on  the  voyage, 

19  S.  Ct.  9,  43  U.  S..  (L.  ed.)  234;  11.  Lawrence  v.  Mintum,  17  How. 

The  Polmina,  212  U.  S.  354,  29  S.  Ct  100,  15  U.  S.  (L.  ed.)  58;  Du  Pont 

363,  53  U.  S.  (L.  ed.)  546,  15  Ann.  Vance,  19  How.  162,  15  U.  S.  (L. 

Caa.  748  and  note.  ^d  )           The  Portsmouth,  9  WaU. 

5.  Note:  15  Ann.  Cas.  751.  682,  19  U.  S.  (L.  ed.)  754;  Compania 

«.  Note:  16  Ann.  Cas.  753.  ^S.^Tf  T  ^2  ^4? ^^^r 

H'X^'^v'i^jF'J^  'sS' II  cLVv^Vh!iIconJ.'ii?-3'i^: 

S.  Ct.  363,  53  U.  S.  (L.  ed.)  546,  15  jy^  ^f^g   ^  g       ^  g 

A^.  Cas.  748.    And  see  infra,  par.  jfon.  (Ky.)  643,  63  Am.  Itec  561; 

«  m.    „  ■    .  «  Price  V.  Hartshorn,  44  N.  T.  84.  4 

9.  The  Majestic,  166  U.  S.  375,  17  Am.  Reo  646  *.  - 
S.  Ct.  597,  41  U.  S.  (L.  ed.)  1039.        Note:  41  Am.  Dec  283. 

10.  See  infra,  par.  644. 
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caused  or  contributed  to  produce  the  necessity  for  the  jettison,'*  or 
if  the  goods  were  improperly  stowed.'*  The  jettison  need  not  be 
nec^sary  to  save  human  life  in  order  to  be  justifiable,  but  it  is  not 
sufficient  that  it  was  made  solely  to  prevent  harm  to  the  vessel  or  to 
hasten  the  voyage,  even  though  t^e  danger  and  crisis  could  not  be 
avoided.'*  That  jettison  was  deemed  necessary  by  the  master  and 
officers  of  the  vessel  does  not  justify  it,  if  it  was  not  in  fact  necessary, 
but  its  propriety  must  be  determined  by  the  court  and  jury.'* 

431.  Jettison  of  Goods  Carried  on  Deck. — The  carrier  is  generally 
liable  for  the  jettison  of  goods  stowed  on  deck  without  the  owner's  con-^ 
sent,  or  in  the  absence  of  a  general  custom  for  such  stowage,  though 
occasioned  by  a  peril  of  the  sea.'^  If,  however,  the  vessel  is  seaworthy 
to  carry  a  cargo  under  deck,  and  there  was  no  general  custom  to  carry 
such  goods  on  deck  in  such  a  voyage,  and  the  loss  is  to  be  attributed 
solely  to  the  fact  that  the  goods  were  on  deck,  and  their  owner  had 
consented  to  their  being  there,  he  has  no  recourse  against  the  master, 
owners,  or  vessel,  for  a  jettison  rendered  necessary  for  the  common 
safety,  by  a  storm,  though  that  storm,  in  all  probability,  would  have 
produced  no  injurious  effect  on  the  vessel  if  not  thus  laden."  A 
shipowner  is  liable  for  the  unnecessary  jettison  of  a  deck  load  of  cattle 
in  rough  weather  by  order  of  the  master  from  unfounded  apprehen- 
sion on  his  part,  in  the  absence  of  any  pressing  peril  to  the  ship, 
although  the  bill  of  lading  provides  that  they  shall  be  carried  on  deck 
at  the  owner's  risk,  and  that  the  ship  is  not  liable  for  "accident  to  or 
mortality  of  the  animals,  from  whatever  cause  arising,"  or  for 
or  damage  due  to  perils  of  the  sea,  barratry,  or  by  "accidents  of  navi- 
gation, of  whatsoever  kind,  even  when  occasioned  by  the  negligence 
or  default  or  error  in  judgment  of  the  pilot,  master,  mariners,  or  oUier 
servants  of  the  shipowner."  '* 

12.  Du  Pont  T.  Vanee,  19  How.  162,  17  Am.  Dec.  233  and  note;  Smith  v. 
15  tJ.  S.  (L.  ed.)  584;  The  Caledonia,  Wright,  1  Caines  (N.  T.)  43,  2  Aw. 
157  U.  S.  124,  15  S.  Ct.  537,  39  U.  S.  Dec.  162  and  note;  Harris  v.  Moody, 
(L.  ed.)  644;  Compania  de  Navigacion  30  N.  Y.  266,  86  Am.  Dec.  375. 

V.  Brauer,  168  U.  S.  104,  18  S.  Ct.      Note:  41  Am.  Dec.  283. 

12,  42  U.  S.  (L.  ed.)  398.  And  see  supra,  par.  410,  430,  and 

13.  Note:  41  Am.  Dec.  283  et  seq.  infra,  par.  544. 

And  see  infra,  par.  431.  17.  Lawrence  v.  Mintnrn,  17  How. 

14.  Bentley  v.  Bustard,  16  B.  Mon.  100,  15  U.  S.  (L.  ed.)  58;  Barber  v. 
(Ky.)  643,  63  Am.  Dec.  561.  Brace,  3  Conn.  9,  8  Am.  Dee.  149; 

15.  Compania  de  Navigacion  v.  Van  Horn  v.  Taylor,  2  La.  Ann.  587, 
Brauer,  168  U.  S.  104,  18  S.  Ct  12,  46  Am.  Dec.  558;  Dodge  v.  Bartol,  5 
42  U.  S.  (L.  ed.)  398;  Bentley  v.  Greenl.  (Me.)  286,  17  Am.  Dec.  233 
Bustard,  16  B.  Hon.  (Ey.)  643,  63  and  note;  Stone  v.  Waitt,  31  Me.  409, 
Am.  Dec.  561.  52  Am.  Dee.  621;  Smith  t.  Wright, 

16.  Lawrence  v.  Mintum,  17  How.  1  Caines  (N.  T.)  43,  2  Am.  Dec.  162 
100,  15  U.  S.  (L.  ed.)  58;  Barber  v.  and  note;  Harris  v.  Moody,  30  N.  Y. 
Brace,  3  Conn,  9,  8  Am.  Deo.  149;  266,  86  Am.  Dec.  375. 

Dodge  V.  Bartol,  6  Qreanl.  (M«.)  286,     18.  Compania    de    Navigacion  v. 
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432.  Barratry^  Tort  or  Theft. — The  master  and  owners  of  a  vessel 
are  liable  for  the  goods  which  they  have  accepted  for  carriage,  if  lo^t 
or  destroyed  by  barratry,^'  or  through  tort,  theft;  embezzlement  or 
conversion  by  crew  or  any  other  person,  although  no  fault  or  neg- 
ligence may  be  imputed,  and  the  bill  of  lading  contains  an  exception 
of  "perils  of  the  sea."  It  has  been  held  otherwise  as  to  a  loss  by  the 
act  of  pirates,  these  being  included  in  tiie  exertion  of  "public 
enemy."  *  Jjosses  by  barratry,  tort,  theft,  etc,  may  be  excepted  from 
the  ship's  liability  by  express  stipulation,  and  it  has  been  held  that 
an  exception  in  the  bill  of  lading  of  "barratry  of  master  and  mariners" 
includes  loss  by  theft  of  the  ship's  purser,*  but  not  damage  suffered  by 
ihe  cai^  in  a  collision  caused  by  the  simple  negligence  of  the  master 
and  crow*  A  stipulation  against  theft  covers  only  such  losses  from 
that  source  as  may  happen  before  or  during  the  voyage  and  while  the 
goods  are  in  the  master's  possession  as  carrier  under  the  bill  of  lading. 
It  will  not  extend  to  loss  by  theft  resulting  from  the  negligence  -of 
the  carrier's  agents  while  the  goods  are  being  held  on  the  wharf  by 
the  Veasel  owner  as  warehouseman.* 

Fire 

433.  Vessel  Owner's  Liability  in  General. — The  general  liability 
of  a  vessel  owner  extends  to  losses  by  fire  arising  from  other  than  a 
natural  or  other  excepted  cause,  whether  occurring  on  the  ship  acci- 
dentally, or  communicated  from  another  vessel,  or  froih  the  shore; 
and  the  fact  that  fire  produces  the  motive  power  of  a  boat  does  not 
affect  the  case.  Such  losses  are  not  within  the  exceptions  either  of 
act  of  God,  or  peril  of  the  sea,  except  by  local  custom,  unless  proxi- 
mately caused  by  one  of  these  events.'  In  jurisdictions  where  the  civil 

Brauer,  168-  U.  S.  104,  18  S.  Ct.  12,  80  N.  Y.  71,  36  Am.  Rep.  679.  And 

42  U.  S.  (L.  ed.)  398,  see  supra,  par.  171. 

19.  See  supra,  par.  170,  171.  3.  Grill  v.  General  Iron  Screw  Col- 

20.  Steele  v.  TownsMid,  37  Ala.  247,  liery  Co.,  L.  R.  1  C.  P.  600,  35  L.  J. 

79  Am.  Dee.  49;  Boon  v.  The  Belfast,  C.  PI.  321,  12  Jur.  N.  S.  727,  14  W. 
40  Ala.  184,-  88  Am.  Dec.  761 ;  Schie-  R.  893,  affirmed  L.  R.  3  C.  P.  476, 
ffelin  V.  Harvev,  6  Johns.  (N.  Y.)  170,  37  L.  J.  C.  PI.  205,  18  L.  T.  N.  S. 
•5  Am.  Dee.  206;  Elliott  v.  RosscU.  10  485,  16  W.  R.  796,  4  Eng.  Rul.  Cas. 
Johns.  (N.  Y.)  1,  6  Am.  Dec.  306;  680  and  note.  And  see  supra,  par. 
Tarbell  v.  Royal  E\ch.  Shipping  Co.,  170,  171. 

110  N.  Y.  170,  17  N.  E.  721,  6  A.  S.  4.  Tarbell  v.  Royal  Exch.  Shipping 

R.  350;  Gordon  v.  Little,  8  Serg.  &  Co.,  110  N.  Y,  170,  17  N.  E.  721,  6 

R.  (Pa.)  533,  11  Am.  Dec.  632;  Hays  A.  S.  R.  350. 

V.  Kennedy,  41  Pa.  St.  378,  80  Am.  5.  New  Jersey  Steam  Nav.  Co.  v. 

Dee.  627.  Merchants'  Bank,  6  How.  344, 12  U.  S. 

Note:  41  Am.  Dec.  284.  (L.  ed.)  465;  Qarrison  v.  Memphis 

1.  Hays  V.  Kennedy,  41  Pa.  St.  378,  Ins.  Co.,  19  How.  312,  15  U.  S.  (L. 

80  Am.  Dee.  627.  And  see  snpra,  par.  ed.)  656;  Walker  v.  Western  Transp. 
419.  Co.,  3  Wall.  150,  18  U.  S.  (L.  ed.) 

2.  Spinetti  v.  Atlas  Steamship  Co.,  172;  New  York  Cent.  R.  Co.  v.  Lock- 
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law  obtains,  however,  it  has  been  held  that  if  property  on  a  steamboat 
is  destroyed  by  fire,  the  owners  of  Uie  boat  are  not  responsible,  if  it 
was  being  navigated  with  proper  diligence,  although  the  accident 
occurred  at  night.'  The  common  law  liability  extends  even  to  loss 
by  fires  caused  entirely  by  spontaneous  combustion  of  the  cargo,  with- 
ont  any  neghgence  on  tfa«  part  of  master  or  orew.'  Where  the  steam- 
er carried  both  passengers  and  freight,  the  owner  has  been  held  liable 
for  loss  by  tire  because  he  had  neglected  to  protect  cotton  on  deck  "by 
a  complete  and  suitable  covering  of  canvas,  or  other  suitable  matmal 
to  prevent  ignition  by  q>ark8,"  as  required,  under  penalty,  by  act  of 
Congress,  "for  the  safety  of  the  lives  of  passengers,"  althiough  the 
act  was  repealed  before  the  txial  of  the  cause.* 

434.  Validity  and  Effect  of  Stipulations  as  to  Fire  Losses^ — 
Shipowners  may  lawfully  stipulate  in  the  bill  of  lading  for  exemp- 
tion for  loss  by  fire  not  attributable  to  their  agents*  negligence,  whether 
the  fire  occur  on  board  the  vessel,  or  the  cai^o  is  destroyed  by  fire 
while  in  the  ship's  possession  after  unloading.*  Exceptions  of  "dan- 
gers of  fire  and  navigation,"  or  "unavoidable  acddente  of  navigation 
and  fire,"  are  held  to  be  identical  in  their  effects,  and  include  every 
kind  of  fire,  without  reference  to  the  physical  agencies  by  which  it  is 
produced.^**   Contract  exemptions  will  not  protect  the  carrier  from 
losses  by  fire  occasioned  by  his  negligence  or"  that  of  his  employees ; 
and  where  cargo  of  a  highly  inflammable  nature,  like  cotton,  is  de- 
wood,  17  WaU.  357,  21  tJ.  S.  (L.  ed.)      9.  York  Mfg.  Co.  v.  IlUnois  Cent. 
627;  Providence,  etc.,  Steamship  Co.  v.  R.  Co.,  3  Wall.  107,  18  U.  S.  (L. 
Hill  Mfg.  Co.,  109  U.  S.  578,  3  S.  ed.)  170 ;  Cooatable  v.  National  Steam- 
Ct.  379,  27  U.  8.  (L.  ed.)  1038;  Hale  ship  Co.,  154  U.  S.  51,  14  8.  Ct  1062, 
V.  New  Jersey  Steam  Nav.  Co.,  15  38  U.  S.  (L.  ed.)  903. 
Conn.  539,  39  Am.  Dec.  398;  Plaisted      10.  Swindler  v.  Hilliard,  2  Rich.  L. 
V.  Boston,  etc,  Steam  Nav.  Co.,  27  (S.  C.)  286,  45  Am.  Dee.  732. 
Me.  132,  46  Am.  Deo.  587;  Gilmore      11.  New  Jersey  Steam  Nav.  Co.  v. 
V.  Carman,  1  Smedes  &  M.  (Miss.)  Merchants'  Bank,  6  How.  344, 12  U.  S. 
279,  40  Am.  Deo.  98;  Chamberlain  v.  (L.  ed.)  465;  New  York  Cent.  R.  Co. 
Western  Transp.  Co.,  44  N.  Y.  305,  v.  Loekwood,  17  Wall.  357,  21  U.  S. 
4  Am.  Rep.  681;  Patton  v.  McGrath,  (L.  ed.)  627;  Phoenix  Ins.  Co.  v.  Erie. 
Dudley  L.  (S.  C.)  159,  31  Am.  Dec.  etc.,  Transp.  Co.,  117  U.  S.  312,  6 
552  and  note;  Swindler  v.  Hilliard,  2  S.  Ct.  750,  1176,  29  U.  S.  (L.  ed.) 
Rich.  L.  (S.  C.)  286,  45  Am.  Dee.  873;  Grey  v.  Mobile  Trade  Co.,  55  Ala. 
732.  387,  28  Am.  Rep.  729;  Swindler  v. 

Notes:  12  Am.  Dee.  494;  27  Am.  Hilliard,  2  Rich.  L.  (S.  C.)  286,  45 


6.  Hunt  V.  Morris,  6  Mart.  0.  S.  of  goods  cannot  by  special  and  ex- 
(La.)  676,  12  Am.  Dee.  489  and  note,  press  contract  exempt  himself  from 

7.  Sampson  v.  Gazzam,  6  Port,  liability  for  any  negligence  or  mia- 
(Ala.)  123,  30  Am.  Dec.  578.  condoet  of  himself  or  his  agents,  see 

8.  Grey  v.  i^lobile  Trade  Co.,  55  Carkiebs,  vol.  ^  p.  767  ^  seq. 


Dec.  518;  41  Am.  Dee.  282. 

See  also  supra,  par.  426,  427,  and 
Carrikr.*!,  vol.  4,  p.  714  et  seq. 


Am.  Dec.  732. 
Note:  31  Am.  Dec  556. 
As  to  the  general  rule  that  a  carrier 


Ala.  387,  28  Am.  Rep.  729. 
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stroyed  by  fire  on  a  steam  vessel,  the  carrier  to  avail  himaelf  of  each 
•exemption  must  prove  that  he  used  extraordinary  care  and  dilig^ce.^* 
hA-u  agreement  of  tiie  carrier  with  the  collector  of  ciutoms  to  pay  the 
consignee  the  value  of  goods  burned,  made  as  a  condition  to  the  col- 
lector's permit  for  the  goods  to  remain  upon  the  wharf  forty-eight 
liours,  is  not  one  of  which  the  owners  can  avail  themselves  as  adding 
to  the  obligations  of  their  contract  with  the  carrier,  where  it  is  atipu> 
lated  in  the  bill  of  lading  that  the  goods  shall  be  at  the  consignee's 
risk  of  fire." 

435.  Statutory  Exemption  from  Liability  for  Damage  by  Fire. — 
By  an  act  approved  March  3,  1851,  chapter  43  (Revised  Statute8» 
:section  4282),  Congress  has  provided  that  no  owner  or  owners  of  any 

ship  or  vessel  shall'  be  liable  to  answer  for  or  mate  good  to  any  per- 
son any  loss  or  damage  which  may  happen  to  any  merchandise  what- 
soever, which  shall  be  shipped,  taken  in  or  put  on  board  any  such 
vessel,  by  reason  or  by  means  of  any  fire  happening  to  or  on  board 
the  said  vessel,  unless  such  fire  is  caused  by  the  design  or  neglect  of 
such  owner.**  Loss  by  fire  may  also  be  made  the  subject  of  limited 
liability  proceedings  in  certain  cases  wherein  the  owner  is  not  entitled 
to  an  entire  exemption  under  the  statute.**  There  is  a  proviso  in  the 
act  now  under  consideration  Uiat  nothing  therein  shall  prevent  the 
parties  from  making  such  contract  as  they  please,  extending  or 
limiting  the  liability  of  such  owner,'*  but  a  contract  set  up,  founded  • 
■on  usage,  will  not  take  the  case  out  of  the  act.*^  A  similar  exemption 
from  fire  happening  without  the  "fault  or  privity"  of  tiie  owner  is 
contained  in  the  British  Merchants'  Shipping  Act  of  1854,  section 
503.^8   The  federal  statute  applies  to  foreign  as  well  as  domestic  ves- 

12.  Grey  v.  Mobile  Trade  Co.,  55  Hill  Mfg.  Co.  v.  Providence,  etc, 
Ala.  387,  28  Am.  Rep.  729.  Steamship  Co.,  113  Mass.  495,  18  Am. 

13.  Constable  v.  National  Steamship  Rep.  527;  Chamberlain  t.  Western 
Co..  154  U.  S.  51,  14  S.  Ct.  1062,  38  Transp.  Co.,  44  N.  Y.  805,  4  Am.  Bep. 
U.  S.  (L.  ed.)  903.  681. 

14.  Propeller  Niagara  v.  Corcles,  21  Note :  31  Am.  Dec  555. 

How.  7,  16  U.  S.  (L.  ed.)  41;  Moore  15.  Providence,  etc.,  Steamship  Co. 

V.  American  Transp.  Co.,  24  How.  1,  v.  Hill  Mfg.  Co.,  109  U.  S.  578,  3  S. 

16  U.  S.  (L.  ed.)  674;  Walker  v.  Ct.  379,  617,  27.  U.  S.  (L.  ed.)  1038. 

Western  Transp.  Co.,  3  Wall.  150,  18  And  see  infra,  par.  514. 

U.  S.  (L.  ed.)  172;  New  York  Cent.  16.  Propeller  Niagara  v.  Cordes,  21 

R.  Co.  V.  Lockwood,  17  Wall.  357,  21  How.  7,  16  U.  S.  (L.  ed.)  41:  Walker 

V.  S.  (U  ed.)  627;  The  Scotland,  105  v.  Western  Transp.  Co.,  3  Wall.  150, 

TJ.  S.  24,  26  U.  S.  (L.  ed.)  1001;  Provi-  18  U.  S.  (L.  ed.)  172;  New  York  Cent, 

dence.  etc.,  Steamship  Co.  v.  Hill  Mfg.  R.  Co.  v.  Lockwood,  17  Wall.  357,  21 

Co.,  109  U.  S.  578,  3  S.  Ct.  379,  617,  U.  S.  (L.  ed.)  627. 

27  U.  S.  (L.  ed.)  1038;  Constable  v.  17.  Walker  v.  Western  Transp.  Co., 

National  Steamship  Co.,  154  U.  S.  51,  3  Wall.  150.  18  U.  S.  (L.  ed.)  172. 

14  S.  Ct.  1062,  38  U.  S.  (L.  ed.)  903;  18.  Providence,  etc..  Steamship  Co. 

The  Katie,  40  Fed.  480,  7  L.R.A.  450  v.  Hill  Mfg.  Co.,  109  U.  S.  578,  3  S. 

and  note;  Hill  Mfg.  Co.  v.  Boston,  etc.,  Ct.  379.  617,  27  U.  S.  (L.  ed.)  1038; 

B.  Co.,  104  Mass.  122, 6  Am.  Rep.  202;  Constable  v.  National  Steamship  Co.^ 
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eels,"  and  to  vessels  engaged  in  commerce  on  Uie  great  northern  lakes 
as  well  as  on  the  ocean,^*'  notwithstanding  the  vessel  be  in  a  wrecked 
condition,  incapahle  of  self  propulsion  of  of  carrying  a  cargo.^  It 
does  notj  however,  operate  in  favor  of  expressmen  or  other  common 
carriers  who  avail  themselves  of  steamboats  and  other  vessels  for  the 
transportation  of  packages  In  the  fulfilment  of  contracts  under  which 
they  assume  the  c(mimon  law  liability.*  V^sel  owners  are  exempted 
by  the  act  from  liability  for  \os&  by  fire  from  negligence  of  their 
offices  and  agents,  in  which  the  owners  did  not  participate,'  but  not 
for  fire  caused  by  the  design  or  neglect  of  the  owners,  and  negligence 
and  knowledge  of  the  president  and  directoxs  will  be  attributed  to  the 
corporate  owner.*  The  carrier  cannot  claim  the  benefit  of  the  statute 
if  the  vessel  has  deviated  from  the  agreed  route,  unless  it  can  be  shown 
that  the  fire  would  have  occurred  notwitiistaoding .  the  deviation.* 
The  operation  of  the  statute  is  limited  to  fire  "happening  to  or  on 
board"  a  vessel,  and  does  not  include  a  fire  turigina^lng  on  the  dock, 
even  though  it  extends  to  and  doee  some  damage  to  the  ship,'  nor  the 
destruction  of  goods  on  land  occasioned  by  a  fire  communicated  by  a 
vessel.'  The  carrier  is  protected  against  loss  of  baggage  by  fixe  under 
the  statute.*  .  .  ,      .  , 

,       - .    .      ■ ' '    . ,  ■.  ■ 
Unseaworthiness  of  Vessel  • 

436.  In  General.— In  every  contract  for  the  carriage  of  goods  by 
sea,  unless  otherwise  expressly  stipulated,  there  is  a  warranty  on  tlie 
part  of  the  shipowner  that  the  ship  is  seaworthy  at  the  time  of  begin- 
ning her  voyage,  and  fit  for  the  service  in  which  she  is  to  be  employed, 
and  for  any  loss  of  or  damage  to  the  goods  on  -board,  by  reason  of  the 
ship's  insufficient  in  th^  respects,  the  vessel  and  owner  are  liable.' 

154  U.  S.  51, 14  S.  Ct  1062,  38  U.  S.  Co.,  164  U.  S.  62,  14  S.  Ct.  1062,  38 

(L.  ed.)  903.  XT.  S.  (L.  ed.)  903. 

19.  Constable  v.  National  Steamship  Note:  7  L.R.A.  55,  56. 
Co.,  154  U.  8,  51,  14  S.  Ct.  1062,  38  7.  Note:  7  L.R.A.  56. 

V.  S.  (L.  ed.)  903.    See  infra,  par.     8.  Chambprlain  v.  'Wcstem  Transp. 

510,  512.  Co.,  44  N.  Y.  305,  4  Am.  Rep.  681. 

20.  Walker  v.  Western  Transp.  Co.,  9.  Lawrence  v.  Mintura,  17  How. 
3  Wall.  150,  18  U.  S.  (L.  ed.)  172.  100,  15  U.  S.  (L.  ed.)  58;  Propeller 

1.  Note:  7  L.R.A.  56.  Niaprara  v.  Cordes,  21  How.  7,  16  U. 

2.  Hill  Mfg.  Co.  V.  Boston,  etc.,  R.  S.  (L.  ed.)  41;  McKinlay  v.  Morrisli, 
Co.,  104  Mass.  122,  6  Am.  Rep.  202.    21  How.  343,  16  U.  S.  tL.  ed.)  100; 

S.  Moore  V.  American  Transp.  Co.,  The  Northern  Belle,  9  Wall.  526,  19 

24  How.  1,  16  U.  S.  (L.  ed.)  674;  V.  S.  (L.  ed.)  748;  The  Lady  Pike,  21 

Walker  v.  Western  Transp.  Co.,  3  Wall.  1,  22  U.  S.  (L.  ed.)  499;  Work 

WaU.  ISO,  18  U.  S.  (L.  ed.)  172.  v.  Leathers,  97  U.  S.  379.  24  U.  S.  (L. 

Note:  7  L.R.A.  56.  ed.)   1012  and  note;  Richelieu,  etc., 

4.  See  iofra,  par.  515.  Nav.  Co.  v.  Boston  Marine  Ins.  Co., 

5.  Note:  2  British  Rnl.  Cas.  619.  136  U.  S.  408,  10  S-  Ct  934,  34  U.  S. 
0.  Constable  t.  National  Steamsliip  (L.  ed.)  398;  The  Edwin  I.  Morrison, 
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Except  as  modified  by  the  Harter  Act,*^  the  warranty  of  seaworihinots 
does  not  depend  on  the  owner's  knowledge  or  diligence,  but  is  absolute 
that  the  ship  is,  or  shall  be,  in  fact,  seaworthy  when  she  breaks  ground 
for  the  voyage.  It  extends  as  well  to  defects  tiiat  are  latent  and  un- 
known as  to  thoee  discoverable  upon  inspection.'*  The  obligation  to 
furnish  a  seaworthy  vessel  is  not  to  be  contracted  away  by  impiica- 
tion,>*  and  stipulations  in  limitation  tiiereof  are  strictly  oonstruod. 
Exceptions  in  a  bill  of  lading  exempting  the  shipowner  from  loss  or 
damage  from  accidents  to  or  latent  defects  in  the  hull,  tackle,  boilers, 
and  machinezy,  or  their  appurtenances,  do  not  r^eve  him  from  dam- 
ages caused  by  unseaworthiness  existing  at  the  inception  of'  the  voy- 
age and  at  the  time  the  bill  of  lading  was  signed.**  The  same  doctrine 
prevails  even  in  jurisdictions  where  the  obligations  of  common  carriers 
by  water  do  not  extend  to  everything  except  the  act  of  God  and  the 
public  enemy." 

437.  Meaning  of  "Seaworthy.** — The  term  "seaworthy"  ia  a  relative 
one,  and  Us  construction  and  application  depend  upon  the  facts  of 
the  particular  case.  The  length  and  nature  of  the  voyage  contem- 
plated are  to  be  considered,  so  that  a  ship  may  be  seaworthy  for  one 
voyage  and  not  so  for  another.*"  Seaworthiness  in  port,  or  lying  in 
the  offing,  may  be  one  thing,  and  seaworthiness  for  a  whole  voyage, 
quite  another.'*  The  general  test  of  seaworthiness  is  whether  the 
vessel  is  reasonably  fit  to  carry  the  cargo  which  she  has  undertaken  to 


153  U.  S.  199,  14  S.  Ct.  823,  38  U.  S.  15  S.  Ct  537,  39  U.  S.  (L.  ed.)  644; 

(L.  ed.)  688;  The  Caledonia,  157  U.  The  Irrawaddy,  171  TT.  S.  187,  18  S. 

S.  124,  15  S.  Ct.  537,  39  U.  S.  (L.  Ct.  831,  43  U.  8.  (L.  ed.)  130;  The 

ed.)  644;  The  Irrawaddy,  171  U.  8.  Southwark,  191  U.  S.  1,  24  8.  Ct.  1, 

187,  18  S.  Ct  831,  43  U.  S.  (L.  ed.)  48  U.  S.  (L.  ed.)  65;  Rainey  v.  New 

130;  The  Southwark,  191  U.  S.  1,  24  York,  etc.,  Steamship  Co.,  216  Fed.  . 

S.  Ct.  1,  48  U.  S.  (L.  ed.)  65;  Rainey  449,  132  C.  C.  A.  509,  L.R.A.1916A 

V.  New  York,  etc.,  Steamship  Co.,  216  1149;  Whitall  t.  The  William  Henry, 

Fed.  449,  132  C.  C,  A.  509,  L.R.A.  4  La.  223,  23  Am.  Dee.  483;  Rathbone 

1916A  1149;  Putnam  v.  Wood,  3  Mass.  v.  Neal,  4  La.  Ann.  563,  60  Am.  Dec. 

481,  3  Am.  Dec.  179;  Collier  v.  Valen-  579;  Putnam  v.  Wood,  3  Mass.  481, 

tine,  11  Mo.  299,  49  Am.  Dec.  81 ;  New  3  Am.  Dec.  179. 

Brunswick   Steamboat,  etc.,   Transp.  12.  The  Caledonia,  157  U.  S.  124, 

Co.  v.  Tiers,  24  N.  J.  L.  697,  64  Am.  15  8.  Ct  537,  39  U.  8.  (L.  ed.)  644. 

Dee.  394;  Auten  v.  Bennett,  183  N.  13.  The  Carib  Prince,  170  U.  S.  655, 

Y.  496,  76  N,  E.  609,  5  Ann.  Caa.  18  8.  Ct  753,  42  U.  8.  (L.  ed.)  1181. 

620;  Bell  v.  Reed,  4  Binn.  (Pa.)  127,  14.  Whitall  t.  The  William  Henry, 

5  Am.  Dec.  398;  Cheraw,  etc.,  R.  Co.  4  La.  223,  23  Am.  Dec.  483. 

V.  Broadnax,  109  Pa.  St  432,  1  Atl.  15.  Collier   v.   Valentine,   11  Mo. 

228,  58  Am.  Rep.  733.  And  see  snpra,  299,  49  Am.  Dec.  81;  Bell  v.  Reed,  4 

par.  123,  124,  and  infra,  par.  452,  Bin.  (Pa.)  127,  5  Am.  Dec  398;  HayB 

483.  V.  Kennedy,  41  Pa.  St  376,  80  Am. 

10.  See  infra,  par.  439  et  seq.  Dec.  627. 

11.  The  Edwin  I.  A'orrison,  153  TJ.  16.  M'Lanahan  t.   Universal  Ins. 
S.  199. 14  S.  Ct  823,  38  U.  S.  (L.  ed.)  Co.,  1  Pet  170,  7  U.  S.  (L.  ed.)  98. 
688:  The  Caledonia,  157  U.  S.  124, 
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transport''  Speaking  broadly,  the  ship  most  be  tig^t,  staunch  and 
atrong  in  the  hull,  well  fum^ed  and  victualed,  and  in  all  respecte 

equipped' in  the  xisual  manner  for  the  service  in  which  she  is  en- 
gaged.** She  must  also  be  provided  with  a  crew,  adequate  in  number 
and  sufficient  and  competent  for  the  voyage,  with  reference  to  its 
length  and  other  particulars,  and  with  a  competent  and  skilful 
master,  of  sound  judgment  and  discretion ; "  and,  in  general, 
especially  in  steamships  and  vessels  of  the  larger  size,  with  some  person 
of  sufficient  ability  and  experience  to  supply  his  place  temporarily, 
at  least,  in  case  of  his  sickness  or  physical  disquahfication.*'  The 
warranty  of  seaworthiness  is  not  broken  by  the  occasional  absence 
from  the  ship  of  members  of  the  crew  upon  other  duties  connected 
with  the  voyage,  as  to  procure  water  or  provisions,  especially  when 
presence  at  the  post  of  duty  would  not  have  prevented  a  particular 
loss  by  accident.*  A  defective  compass  renders  a  ship  unseaworthy; 
but  she  is  not  so  because  her  boilers  leak,  when  this  does  not  interfere 
with  their  capacity  or  fitness  for  navigation.*  A  vessel  is  also  deemed 
unseaworthy  if  her  portholes  are  negligently  left  open  or  impro- 
tected  in  such  way  as  to  endanger  the  cargo;  but  failure  to  close 
portholes  does  not  necessarily  create  unseawortiiin^,  and  each  case 
of  the  kind  must  depend  on  its  own  facts.*  A  ship  is  not  unsea- 
worthy because  her  closed  porthole  are  not  also  covered  with  iron 
inner  covers,  nor  because  her  hatches  are  battened  down,  when  it 
appears  that  these  can  be  promptly  opened  ai^d  the  parts  speedily 
gotten  at  if  occasion  should  require."    A  vessel  which  undertakes 

17.  The  Silvia,  171  TJ.  S.  462,  19  S.  Nav.  Co.  v.  Boston  Marine  Ins.  Co., 
Ct  7,  43  U.  S.  (L.  ed.)  241;  Interna-  136  V.  S.  408,  10  S.  Ct.  934.  34  U.  S. 
tional  Nav.  Co.  v.  farr,  etb.,  Mfg.  Co.,  (L.  ed.)  308;  Caldwell  v.  Western  Ma- 
181  U.  S.  218,  21  S.  Ct.  591,  45  U.  S.  rine,  etc.,  Ins.  Co.,  19  La.  42,  38  Am. 
(L.  ed.)  830;  The  Southwark,  191  U.  Dec.  667;  Bell  v.  Western  Marine,  etc., 
S.  1.  24  S.  Ct.  1,  48  U.  S.  (L.  ed.)  65.  Ins.  Co.,  5  Rob.  (La.)  423,  39  Am. 

18.  Ijawrence  v.  Mintum,  17  How.  Dec.  542;  Hays  v.  Millar,  77  Pa.  St 
100,  15  U.  S.  (L.  ed.)  58;  DuPont  v.  238,  18  Am.  Rep.  445. 

Nance,  19  How.  162,  15  U.  S.  (L.  ed.)  20.  The  Niagara  v.  Cordes,  21  How 

5S4;  The  Niagara  v.  Cordes,  21  How.  7, 16  U.  S.  (L.  ed.)  41. 

7,  16  U.  S.  (L.  ed.)  41;  The  Lady  1.  Caldwell  v.  Western  Marine  Ina. 

Pike,  21  Wall.  1,  22  U.  S.  (L.  ed.)  Co.,  19  La.  42,  36  Am.  Dee.  667. 

499;  The  Fmncis  Wright,  105  U.  S.  2.  Richelieu,  etc.,  Nav.  Co.  v.  Boston 

381,  26  U.  S.  (L.  ed.)  1100;  The  Ed-  Marine  Ins.  Co.,  136  U.  S.  408,  10  S. 

win  I.  Morrison,  153  U.  S.  199,  14  S.  Ct.  934,  34  XJ.  S.  (L.  ed.)  398. 

Ct  823,  38  U.  S.  (L.  ed.)  688;  Collier  3.  The  Francis  Wright,  105  U.  8. 

V.  Valentine,  11  Mo.  299,  49  Am.  Dec  381,  26  U.  S.  (L.  ed.)  UOO. 

81;  Bell  v.  Reed,  4  Bin.  (Pa.)  127,  6  4.  International  Nav.  Co.  v.  Farr, 

Am.  Dec.  398.  etc.,  Mfg.  Co.,  181  U.  S.  218,  21  S.  Ct 

19.  lAwrenee  v.  Mintnm,  17  How.  591.  45  V.  S.  (L.  ed.)  830.  And  see 
100,  15  U.  S.  (L.  ed.)  58;  The  Niag-  infra,  par.  441. 

era  v.  Cordes,  21  How.  7, 16  U.  S.  (L.  6.  The  Silvia,  171  U.  S.  462,  19  8. 

ed.)  41:  The  Lady  Pike,  21  Wall.  1,  Ct.  7,  43  U.  S.  (L.  ed.)  241;  Interna- 

22  U.  S.  (L.  ed.)  499;  Richelieu,  etc.,  tional  Nav.  Co.  T.  Fair,  etc.,  Mfjg.  Co., 
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to  carry  a  cargo  requiring  a  refrigerating  apparatus  for  its  pzeservap 

tion,  such,  for  instance,  as  a  cargo  of  dressed  beef,  must  furnish  such 
apparatus  in  good  order  and  repair ;  and  deficiency  in  this  particular 
renders  her  unseaworthy  in  respect  of  that  particular  cargo.* 

438.  Proof  of  Unseaworthiiueas. — ^Where  the  owner  of  a  cargo  sues 
for  damage  caused  by  unseavorthiness,  he  must  prove  not  only  that 
the  vessel  was  unseaworthy,  but  that  the  loss  was  occasioned  in  conse- 
quence of  it.'  His  testimony  must  be  positive,  or  so  violently  pre- 
sumptive as  to  be  sufficient,  by  the  rules  of  evidence,  to  supply  the 
want  of  direct  proof,*  particularly  if  the  facts  of  the  loss  are  such 
that  it  may  fairly  be  attributed  to  inevitable  accident.*  Where, 
however,  damage  to  the  cargo  is  caused  by  water  taken  aboard  through 
a  bilge  pump  hole,  any  doubt  upon  the  evidence  whether  the  cap 
and  plate  covering  that  hole  were  in  good  condition  must  be  resolved 
against  the  vessel.^**  If  a  vessel  is  found  in  a  defective  condition 
without  having  encountered  any  unusual  stress  of  weather  or  other 
cause  adequate  to  explain  tiie  injury,  the  presumption  arises  that 
she  was  unseaworthy  at  the  inception  of  the  voyage.*'  Conversely, 
if  she  has  been  so  inspected  as  to  establiah  her  seaworthiness  when  she 
entered  upon  her  voyage,  then  there  is  a  presumption  that  that  sea- 
worthiness continued.*'  Neither  presumption,  however,  is  conclusive, 
and  may  be  rebutted  by  evidence  to  the  contowyA' 

The  Barter  Act 

439.  In  General;  Policy  and  Purpose.— On  February  13th,  1893, 
tibe  so-called  Harter  act  was  approved.  This  act  is  entitled  "An  Act 
relating  to  navigation  of  vessels,  bills  of  lading  and  to  certain  obli- 
gations, duties  and  rights  in  c<mnection  with  the  carriage  of  property," 
and  its  whole  object  was  to  modify  the  relations  previously  existing 
.between  a  vessel  and  her  cargo.    This  is  apparent,  not  only  from 


181  U.  S.  218,  21  S-  Ct  691,  46  U.  8. 
(L.  ed.)  830. 

6.  The  Southwark,  191  V.  S.  1,  24 
S.  Ct.  1.  48  U.  S.  (L.  ed.)  65. 

7.  McKinlay  v.  Morriah,  21  How. 
343,  16  V.  S.  (L.  ed.)  100;  The  Eu- 
ropa,  [1908]  P.  (Eng.)  84.  13  Ann. 
Cas.  505  and  note.  And  see  infra, 
par.  483.  As  to  the  effect  of  the 
Harter  act  on  the  burden  ui  proving 
seaworthiness,  see  infra,  par.  442. 

8.  McKinlay  v.  Horrish,  21  How. 
343,  16  U.  8.  (L.  ed.)  100. 

9.  BeU  T.  Reed,  4  Bin.  (Pa.)  127,  5 
Am.  Dec.  398. 

10.  The  Edwin  I.  Morrison,  153  U, 


S.  199, 14  S.  Ct.  823,  38  U.  B.  (L.  ed.) 

688. 

11.  Du  Pont  V.  Vance,  19  How.  162. 
15  U.  S.  (L.  ed.)  584;  Work  v.  Leath- 
ere,  97  U.  S.  379,  24  U.  S.  (L.  ed.) 
1012;  The  Southwark,  191  U.  S.  1,  24 
S.  Ct.  1,  48  U.  S.  (L.  ed.)  65;  Rath- 
bone  V.  Neal,  4  La.  Ann.  563,  50  Am. 
Dec.  579;  Rrierelv  v.  Sun  Mut.  Ins. 
Co.,  7  La.  AniJ^  279,  56  Am.  Dec.  603 
and  note;  Camcvori  v.  Rich,  4  Strob.  L. 
(S.  C.)  168,  53  Am.  Dec  670. 

12.  The  Edwin  I.  Morrison,  153  U. 
S.  199, 14  S.  Ct.  823,  38  U.  S.  (L.  ed.> 
688. 

13.  Ratbbone  t.  Neal,  4  La,  Aaa. 
563,  60  Am.  Dec.  579. 
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the  title  of  tiie  aot,  but  from  its  general  tenor  and  provisions,  which 
are  evidently  designed  to  fix  the  relations  between  the  cargo  and 
the  vessel  and  to  prohibit  contracts  resecting  the  liability  of  the 
vessel  and  owners  in  certain  particulars  connected  with  the  oonstrac- 
tion,  repair  and  outfit  of  the  vessel  and  the  care  and  delivery  of  ^e 
cargo.**  It  was  an  outgrowth  of  attempts,  made  in  recent  years,  to 
limit  as  far  as  possible  the  liability  of  the  vessel  and  her  owners,  by 
inserting  in  bills  of  lading  atipolations  agaSnat  losses  arising  from 
unseaworthiness,  bad  stowage,  and  negligence  in  navigation,  and 
other  forms  of  liability.  As  decisions  were  made  by  the  courts  from 
time  to  time,  holding  the  vessel  for  nonexcepted  liabilities,  new  clauses 
were  inserted  in  the  bills  of  lading  to  meet  these  deitisions  until  the 
common  law  responsibility  of  carries  by  sea  had  been  frittered  away 
to  such  an  extent  that  several  of  the  leading  commercial  associations, 
both  in  this  country  and  in  England,  had  taken  the  subject  in  hand 
and  suggested  amendments  to  the  marilinie  law  in  line  witti  those 
embodied  in  the  Hwter  act."  Furthermore,  the  fact  that  stipu- 
lations of  this  character  exempting  the  ship  from  the  consequenoes  of 
her  own  negligence,  though  disregarded  by  the  courts  of  the  United 
States,  were  upheld  by  the  English  courts**  placed  the  owners  of 
American  vessels  at  a  distidvantage  as  compared  with  the  owners 
of  foreign  vessels.  This  inequality,  of  course,  operated  unfavorably 
on  the  American  shipowner,  and  Congress  thou^t  fit  to  remove  the 
disadvantage,  not  by  declaring  that  it  should  be  competent  for  the 
owners  of  vessels  to  exempt  themselves  from  liability  for  the  faults  of 
the  master  and  crew  by  stipulations  to  that  effect  contained  in  bills  of 
lading,  but  by  enacting  that,  if  the  owners  exercised  due  diligence  in 
making  their  ships  seaworthy  and  in  duly  manning  and  equipping 
them,  there  should  be  no  liability  for  the  navigation  and  manage- 
ment of  the  ships,  however  faulty."  Although  the  former  rule 
forbidding  exemptions  from  negligent  losses  had  its  foundation  in 
Ihe  -decisions  of  the  courts  that  such  contracts  were  against  public 

14.  The  Delaware,  161  U.  S.  459,  16  32,  32  S.  Ct.  560,  66  U.  S.  (L.  ed.) 

S.  Ct.  616,  40  U.  S.  (L.  ed.)  771,  969. 

(containing  provisions  of  the  act);  Note:  13  Ann.  Cas.  510. 

Calderon  v.  Atlas  Steamship  Co.,  170  16.  The  Delaware,  161  U.  S.  459,  16 

U.  S.  272,  18  S.  Ct.  588,  42  U.  S.  (L.  G.  Ct.  516,  40  U.  S.  (L.  ed.)  771;  Tlie 

ed.)  1033;  The  Carib  Prinee,  170  U.  S.  Southwark,  191  U.  S.  1,  24  S.  Ct.  1,  48 

655,  18  S.  Ct.  753,  42  U.  S.  (L.  ed.)  U.  S.  (L.  ed.)  65. 

1381;  The  Irrawaddy,  171  U.  S.  187,  16.  See  supra,  par.  421. 

18  S.  Ct.  831,  43  V.  S.  (L.  ed.)  130;  17.  The  Irrawaddy,  171  U.  8.  187, 

The  Silvia,  171  U.  S.  462,  19  S.  Ct.  7,  18  S.  Ct.  831,  43  U.  S.  (L.  ed.)  130; 

43  U.  S.  (L.  ed.)  241 ;  Knott  v.  Botany  The  Jason,  225  U.  S.  32,  32  S.  Ct.  560, 

Worsted  Mills,  179  U.  S,  69,  21  S.  Ct.  56  U.  8.  (L.  ed.)  969;  United  States 

30,  45  U.  S.  (L.  ed.)  90;  The  Sonth-  v.  Hambnrp-Amerikaniache,  etc.,  212 

wark,  191  U.  S.  1,  24  S.  Ct.  1,  48  U.  Fed.  40.  128  C.  C.  A.  498,  I*B.A. 

S.  (L.  ed.)  65;  The  Jason,  225  U.  S.  1917C  llOa 
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policy,  it  was,  nevertheless,  competent  for  Congrees  to  make  a  change 
in  the  standard  of  duty,  and  the  courts  recognize  it  as  their  plain 

duty  to  conform  in  their  decisions  to  the  policy  so  declared.^^  But 
while  this  statute  changed  the  general  rule  in  cases  which  the  act 
embraced,  it  left  such  rule  in  all  other  cases  unimpaired,  and  indeed 
operated  to  approve  it  by  impUcation  in  all  cases  wherein  it  was  not 
changed." 

440.  Operation  in  General. — The  Harter  act  applies  to  a  foreign 
vessel  irani^orting  merchandise  from  a  foreign  port  to  a  port  of  the 
United  States,  as  well  as  to  vessels  setting  sail  from  American  ports,** 

and  to  acts  done  upon  the  high  8ea£  as  well  as  in  the  waters  of  the 
United  States.*  It  has  no  retroactive  operation,  however,  and  does 
not  apply  to  losses  that  had  occurred,  liabilities  Bxed,'  <xe  contracts 
made  before  the  date  of  its  passage.'  Its  object  is  to  modify  the 
rdations  between  the  vessel  and  the  cargo  only,  and  does  not  a£fect 
the  liability  of  one  vessel  to  another  in  case  of  collision  due  to  errors 
in  navigation  or  management.*  It  was  not,  however,  the  intention 
of  the  act  to  allow  the  owner  to  share  in  the  benefits  of  a  general 
average  contribution  to  meet  losses  occasioned  by  faults  in  the  naviga- 
tion and  management  of  the  ship,  though  it  permits  a  contract 
for  such  contribution.*  The  statute  overrides  and  nullities  all  stip- 
ulations in  bills  of  lading  that  the  vessel  shall  not  be  liable  for  neg- 
ligence in  the  particulars  specified,*  or  that  the  law  of  the  ship's 
flag  shall  govern  even  in  the  case  of  goods  shipped  on  a  foreign 
vessel  on  a  voyage  from  a  foreign  port  to  the  United  States.'  It 


18.  The  Irrawaddy,  171  U.  S.  187,  3.  Gompania  de  Nsriganon  la 
IS  S.  Ct.  831.  43  n.  S.  (L.  ed.)  130;  Flecha  v.  Braner,  168  U.  S.  104,  18  S. 
The  Southwark,  191  U.  S.  1,  24  S.  Ct.  Gt  12.  42  C.  S.  (L.  ed.)  398. 

1,  48  U.  S.  (L.  ed.)  65.  4.  The  Delaware,  161  U.  S.  459,  16 

19.  The  Eenrington,  183  U.  S.  263,  S.  Ct  S16.  40  U.  S.  (L.  ed.)  771;  The 
22  S.  Ct.  102.  46  U.  S.  (L.  ed.)  190.  Chattahoochee,  173  U.  S.  640,  19  S. 

20.  The  Scotland,  105  U.  S.  24,  26  Ct.  491,  43  U.  S.  (L.  eA^  801. 

U.  S.  (L.  ed.)  1001;  The  Carib  Prince,  B.  The  Irrawaddy,  171  TJ.  S.  187, 18 

170  U.  S.  655,  18  S.  Ct  753,  42  U.  S.  S.  Ct  831,  43  U.  S.  (L.  ed.)  130; 

(L.  ed.)  1181;  The  Silvia,  171  U.  S.  The  Sovthwarfc,  191  U.  8. 1,  24  S.  Ct 

462, 19  S.  Ct  7,  43  tJ.  S.  (L.  ed.)  241;  1,  48  U.  S.  (L.  ed.)  65. 

The  Chattahoochee,  173  IT.  8.  540,  19  6.  Calderon  t.  Atlas  Steamship  Co.,  . 

S.  Ct.  491,  43  U.  S.  (L.  ed.)  801;  170  V.  S.  272.  18  S.  Ct.  688,  42  U.  S.  / 

Knott  V.  Botany  Worsted  Mills,  179  (L.   ed.)    1033;   Knott  v.  Botany 

U.  S.  69,  21  S.  Ct.  30,  45  U.  S.  (L.  Worated  Mills.  179  U.  S.  69,  21  S.  Ct 

ed.)  00;  The  Oermanie,  196  U.  S.  589,  30.  45  U.  S.  (L.  ed.)  90;  The  Kensine- 

25  8.  Ct.  317,  49  U.  S.  (L.  ed.)  610.  ton,  183  U.  S.  263,  22  S.  Ct  102,  46 

1.  The  Chattahooehee,  173  V.  S.  U.  S.  (L.  ed.)  190;  The  Gennanic,  196 
540.  19  S.  Gt.'4&l,  43  V.  S.  (L.  ed.)  U.  S.  689,  25  8.  Ct  317,  49  U.  S.  (L. 
801.  ed.)  610. 

2.  Hnmholdt  Lumber  Manafkotnr-  7.  Knott  v.  Botany  Wonted  Mills, 
era  Ass'n  t.  Christopherson,  73  Fed.  179  U.  8.  69,  21  S.  Ct  30,  45  U.  S. 
239,  44  n.  8.  App.  434,  19  C.  C.  A.  (L.  ed.)  90;  The  Kensington,  183  17. 
481,  46  L.R.A.  264.  S.  263,  22  8.  Gt  102,  46  U.  S.  (L.  ed.) 
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will  be  noticed  tliat  the  act  does  not  empower  the  shipowner  to  secure 
exemption  by  contract  from  hability,  but  it  provides  poaitiTe  and 
express  enactment  that  he  shall  not  be  liable  in  certain  particulan 
if  he  has  exercised  due  diligence  in  the  matters  specified.^ 

441.  Effect  upon  Duty  to  Hake  Vessel  Seaworthy.-- The  Harter 
act  does  not,  of  its  own  force  and  in  the  absence  of  a  contract  to  that 
effect]  exempt  a  shipowner,  who  has  used  due  diligence  to  make  the 
vessel  seaworthy,  from  his  absolute  duty  to  famish  a  seaworthy  vessel, 
or  from  liabihty  for  damages  caused  by  unseaworthiness  or  other  risks 
except  those  especially  enumerated  in  section  3  of  the  statute.  It 
merely  authorizes  him  to  stipulate  that  he  shall  not  be  liable  for 
damage  and  loss  due  to  latent  defects  and  unseaworthiness  of  the 
vessel,  provided  he  has  used  due  diligence  to  discover  and  correct 
them ;  •  and  this  measure  of  diligence  he  cannot  contract  away.^** 
The  general  rule  is  that  the  seaworthiness  of  the  ve^l  at  the  com- 
mencement of  the  voyage  or  the  exercise  of  due  diligence  to  make 
her  so  ia  a  condition  precedent  to  entitle  the  owner  to  the  protection 
given  in  section  8  of  the  statute,  without  which  he  remains  liable 
for  losses  caused  by  faults  or  errors  in  navigation  or  in  the  man- 
agement of  the  vessel,  or  by  the  other  enumerated  perils.**  The 
requirement  of  due  diligence  is  not  met  by  merely  furnishing  proper 
structure  and  equipment,  and  employing  competent  servants,  through 
whose  negligence  the  ship  starts  unseaworthy;  the  law  recognizes 
no  distinction  founded  on  the  character  of  the  servtints  employed  to 
accomplish  the  result,  and  attributes  their  negligence  to  the  owner.** 
Negligently  leaving  portholes  open  at  the  beginning  of  the  voyage, 
and  stowing  cargo  so  as  to  require  much  time  and  labor  to  shift  it 
and  get  at  the  ports  to  close  them,  may  amount  to  a  failure  to  exercise 
due  diligence  to  make  the  vessel  seaworthy,  and  render  the  owner 
liable  for  sea  water  admitted  thereby.*' 

190;  The  Germanic,  196  U.  S.  589,  25  etc.,  Ufg.  Co.,*  181  U.  S.  218,  21  S.  Ct. 
S.  Ct.  317,  49  TJ.  S.  (L.  ed.)  610.        591.  45  U.  S.  (L.  ed.)  830;  The  South- 

8.  United  States  v.  Hambnrg-Amer-  wark,  191  U.  S.  1,  24  S.  Ct.  1,  48  U. 
ikanische,  etc.,  212  Fed.  40,  128  C.  C.  S.  {L.  ed.)  65;  The  WUdcroft,  201  U. 
A.  496,  L.R.A.1917C  1103.  S.  378,  26  S.  Ct  467,  50  U.  S.  (L.  ed.) 

9.  The  Carib  Prince,  170  V.  S.  655,  794. 

18  S.  Ct.  753,  42  U.  S.  (L.  ed.)  1181;      Notes:  L.R.A.1915D  667j  13  Ann. 

The  Silxia,  171  U.  S.  462,  19  S.  Ct.  7,  Cas.  510. 

43  U.  S.  (L.  ed.)  241;  The  Southwark,      And  see  infra,  par.  442. 

191  IT.  S.  1,  24  S.  Ct.  1,  48  XJ,  S.  (L.      12.  International  Nav.  Co.  t.  Parr, 

ed.)  65.  etc.,  Ui^.  Co.,  181  U.  S.  218,  21  S.  Ct. 

10.  Knott  V.  Botany  Worsted  MiUs,  591,  45  U.  S.  (L.  ed.)  830;  The  South- 
179  U.  S.  69,  21  8.  Ct.  30,  45  U.  S.  (L.  wark,  191  U.  S,  1,  24  S.  Ct.  1,  48  U. 
ed.)  90;  The  Kensington,  183  U.  S.  S.  (L.  ed.)  65. 

263,  22  S.  Ct.  102,  46  U.  S.  (L.  ed.)      Note:  27  Eng.  Rul.  Cas.  270. 
190;  The  Southwark,  191  U.  S.  1,  24  S.     13.  The  Silvia,  171  U.  S.  462,  19  S. 
Ct.  1,  48  U.  S.  (L.  ed.)  65.  Ct.  7,  43  U.  S.  (L.  ed.)  241;  Intema- 

11.  International  Nav.  Co.  v.  Farr,  tional  Nav.  Co.  v.  Fair,  etc..  Mfg.  Ca, 
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442.  Bnrdfin  of  Proving  SeAwortliiness. — ^The  burden  is  upou  th» 
vessel  owner  daiming  the  benefit  of  Uie  Harter  act  to  prove  either 

Uiat  his  ship  was  in  fact  seaworthy  when  she  started  on  her  voyage, 
OT  that  he  had  used  due  diligence  to  make  her  so.**  This  must  be 
done  by  affirmative  proof;  it  cannot  be  flU(^Ued  by  inference,  nor 
may  reliance  be  had  upon  the  presumption  of  law  that  the  vessel 
was  seaworthy  at  the  beginning  of  the  voyage.  The  ^ipowner  must 
show  that  due  and  proper  inspection  and  tests  were  had;  and  if,  by 
failure  to  adopt  such  tests  and  furnish  the  required  proof,  the 
question  of  the  ship's  seaworthineas  was  left  in  doubt,  that  doubt 
must  be  resolved  in  favor  of  tbe  shipper,  and  the  owner  held  liable.*' 
The  burden  of  proof  is  not  sustained  by  evidence  of  a  superfidal 
examination  of  a  necessary  appliance  shortly  before  sailing,  which 
disclosed  no  defect,  where  Uie  testimony  also  shows  that  the  appliance 
broke  down  shorUy  after  sailing,  and  after  being  repaired  broke  down 
again  and  did  not  function  properly  during  the  voyage,  though 
utilized  in  the  usual  and  proper  manner.*' 

443.  Loss  or  Damage  from  Improper  Stowage,  Navigation  and  De- 
livery.— ^In  the  application  of  the  Harter  act,  it  is  often  difficult  to 
determine  whether  a  particular  loss  or  damage  is  to  be  attributed  to 
"negligence,  fault  or  failure  in  proper  loading,  stowage,  custody  or 
care"  of  the  cargo,  or  to  "faults  or  errors  in  navigation  or  in  the 
management  of  the  vessel."  The  word  "management"  is  not  used 
without  hmitation,  and  is  not,  therefore,  applicable  in  a  general 
sense  as  well  before  as  after  sailing.*'  It  has  been  held  that  damage 
to  wool  stowed  on  the  forward  side  of  a  temporary  wooden  bulkhead, 
by  drainage  from  sugar  stowed  aft  of  the  bulkhead,  when  it  results 
from  the  fact  that  for  a  short  time  the  vessel  was  trimmed  by  the 
head  after  discharging  a  part  of  the  cargo,  until  she  was  again 
trimmed  by  the  stern  at  another  port,  arises  from  negligence  in  load- 
ing or  stowage  of  the  cargo,  which  makes  the  vessel  liable  under  the 
act  notwitlistanding  stipulations  to  the  contrary  in  the  bill  of  lading.*^ 
The  words  "navigation"  and  "management"  of  the  vessel  might  not 
include  stowage  of  cargo  not  affecting  the  fitness  of  the  ship  to  carry 
her  cargo;  but  they  do  include,  at  the  least,  the  control,  during  the 
voyage,  of  everything  with  which  the  vessel  is  equipped  for  the 

181  U.  S.  218,  21  S.  Ct  691,  45  V.  S.  26  S.  Gt.  467,  60  V.  S.  (L.  ed.)  794. 

(L.  ed.)  830.  And  Bee  sapra,  par.  437.  Note:  13  Ann.  Cas.  510. 

14.  International  Nav.  Co.  v.  Farr,  16.  The  Sout^wark,  191  U.  S.  1,  24 
etc.,  Uig.  Co.,  181 U.  S.  218,  21  S.  Ct.  S,  Ct.  1,  48  U.  S.  (L.  ed.)  66.  And 
591,  46  U.  S.  (L.  ed.)  830;  The  South-  see  supra,  par.  438. 

wark,  191  U.  S.  1,  24  S.  Ct.  1,  48  U.     17.  International  Nav.  Co.  v.  Farr, 
S.  (L.  ed.)  65;  The  Wildoroft,  201  U.  etc.,  Mfg.  Co.,  181  U.  S.  218,  21  S.  Ct 
S.  378,  26  S.  Ct.  467,  50  U.  8.  (L.  ed.)  591,  45  U.  S.  (L.  ed.)  830. 
794.  18.  Knott  v.  Botany  Wonted  Mills, 

Note:  L.aA.1915D  667.  179  U.  S.  69,  21  S.  Ct  30,  45  U.  8. 

15.  The  WUderoft,  201  U.  S.  378,  (L.  ed.)  90. 
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purpose  of  protecting  her  and  her  cargo  against  the  inroad  of  th« 
seasj^*  such  as  neglect  in  not  closing  the  iron  covers  of  the  portholes 
of  the  ship,  when  leaving  them  open  did  not  constitute  unseaworthi- 
ness at  the  beginning  of  the  voyage.*"  "Where  the  ship  is  seaworthy 
at  the  beginning  of  the  voyage,  damage  by  flooding  of  cargo  by  care- 
less and  recent  opening  of  valves  by  the  crew  results  from  negligence 
in  navigation  and  management.'  It  is  otherwise  in  the  case  of 
damage  to  cargo  from  the  sinking  of  a  ship  after  arriving  in  port, 
due  to  hurried  and  imprudent  unloading,  which  brought  the  center 
of  gravity  of  the  ship  too  high  for  safety ;  the  loss  here  being  con- 
sidered as  arising  from  "negligence,  fault,  or  faihire  in  proper  load- 
ing, storage,  custody,  care,  or  proper  delivery"  of  the  merchandise, 
so  as  to  preclude  any  stipulation  of  exemption.'  The  vessel  cannot 
by  stipulation  escape  liability  under  the  act  for  failure  to  deliver  the 
goods  at  ail  by  reason  of  negligence  in  so  stowing  and  entering  them 
that  they  were  overlooked  and  carried  beyond  the  port  of  deUvery, 
resulting  in  Uieir  subsequent  loss.* 

Deviation 

444.  In  General. — deviation  is  a  voluntary  departure,  without 

necessity  or  reasonable  cause,  from  the  regular  and  usual  or  agreed 
course  of  a  voyage.* .  Deviation  may  consist  also  in  other  departures 
from  the  agreed  or  customary  route  or  method  of  transportation,  such 
as  taking  anothw  vessel  in  tow,'  shipping  by  a  vessel  other  than  the 
one  specified  in  the  contract  of  affreightment,*  shipping  part  of  the 
way  by  rail  when  all  water  c^rifige  was  stipulated  for,  or  carrying 
the  gpods  beyond  the  delivery  point.'  Whether  there  has  been  a 
deviation  or  not,  upon  given  facts,  is  a  question  of  law  for  the  court 
to  determine.^ 

19.  The  SUvia,  171  V.  S.  462,  19  8.  4.  Hoatetterv.  Park,  137  TJ.  S.  30, 11 
Ct  7,  43  U.  S.  (L.  ed.)  241.  S.  Ct.  1,  34  U.  S.  (L.  ed.)  568;  Con- 

20.  The  Silvia,  171  V.  S.  462,  19  S.  stable  v.  National  Steamship  Co.,  154 
Ct.  7,  43  U.  8.  (L.  ed.)  241;  Interna-  U.  S.  51,  14  S.  Ct.  1062,  38  U.  S.  (L. 
tional  Nav.  Co.  v.  Farr,  etc.,  Mfg.  Co.,  ed.)  903;  Crosby  v.  -Fitch.  12  Conn. 
181  U.  S.  218,  21  S.  Ct.  591,  45  U.  S.  410,  31  Am.  Dee.  745;  Walsh  v.  Hom- 
(L.  ed.)  830.    And  see  supra,  par.  er,  10  Mo.  6,  45  Am.  Dec.  342. 

437,  441.  Notes:  27  Eng.  Rul.  Cas.  483  ;  2 

1.  The  Germanic,  196  T7.  S.  589,  25  British  Rul.  Cas.  588  et  seq. 

S.  Ct.  317,  49  U.  S.  (L.  ed.)  610;  The     See  generally.  Carriers,  vol.  4,  p. 

Wildcroft,  201  U.  S.  378,  26  S.  Ct.  813;  Insurance,  vol.  14,  p.  1090  et  seq. 

4(i7,  50  U.  S.  (L.  ed.)  794.  And  see  infra,  par.  584. 

Note;  27  Enpr.  Rul.  Cas.  270.  6.  Notes:  17  Ann.  Cas.  839  ;  2  Brit^ 

2:  The  Germanic,  196  U.  S.  589,  25.  ish  Rul.  Cas.  590  et  seq. 

8.  Ct.  317,  49  U.  S.  (L.  ed.)  610.  6.  See  infra,  par.  594. 

3.  Calderon  v.  Atlas  Steamship  Co.,      7.  Notes:  7  Ann.  Cas.  283  ;  2  Brit- 

170  U.  S.  272,  18  S.  Ct  588,  42  V.  S.  ish  Rul.  Cas.  590  et  seq. 

(U  ed.)  1033.  8.  Crosby  v.  Fitch,  12  Conn.  410.  31 
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445.  Hov  Proper  Route  Is  Det^mined. — In  every  contract  of  af- 
freightoient,  whether  by  a  general  ship  or  (me  hired  for  the  voyage, 
the  shipowner  impliedly  undertakes  to  proceed  by  the  direct  and 
usual  route  to  the  port  of  delivery,  without  unnecessary  deviation, 
unless  there  is  an  express  contract  as  to  the  course  to  be  pursued.*  If 
the  vessel  is  destined  for  several  ports  and  places,  the  master  should 
proceed  to  them  in  the  order  in  which  they  are  usually  visited,  or  that 
designated  by  the  contract,  or,  in  certain  cases,  by  the  advertisement 
relating  to  the  particular  voyage.^**  Where  there  are  two  or  more 
customary  routes,  and  the  carrier  is  left  free  to  choose  between  them, 
he  may  take  his  choice  without  incurring  increased  liability,  if  there 
are  no  special  reasons  which  make  the  route  chosen  unsafe.'^  But 
although  a  carrier  should  ordinarily  choose  the  safer  of  two  possible 
customary  routes/*  a  steamship  is  not  liable  for  injury  to  freight 
attributable  to  her  following  her  usual  route  to  the  port  of  destina- 
tion, although  there  is  a  short  route,  by  which  the  injury  might 
have  been  prevented.'*  The  issuance  of  a  bill  of  lading  specifying  a 
particular  route,  as  by  a  named  canal,  imp(MlB  a  contract  to  transport 
by  that  route  and  no  other.**  The  acts  of  the  shipper,  when  informed 
of  a  deviation,  in  taking  out  insurance  on  the  goods  and  demanding 
payment  of  the  poli<^  after  the  loss  do  not  evidence  his  assent  to 
or  acquiescence  in  the  course  of  the  voyage.** 

446.  Circumstances  Justifying  Deviation. — deviation  is  justi- 
fiable when  due  to  necessity  not  induced  by  the  fault  of  the  vessel.'* 


Am.  Dee.  745;  Hand  v.  Baynes,  4  Wallace,  68  Pa.  St  302,  8  Am.  Rep. 
Whart.  (Pa.)  204, 33  Am.  Dee.  64  and  178;  H.  S.  Emeraon  Go.  v.  Rennis,  65 
note.  Wash.  613,  118  Pae.  631,  37  L.R.A. 

Note:  2  British  Rul.  Cas.  688.  (K.S.)  222  and  note. 

9.  The  Niagara  v.  Cordeg,  21  How.     Note:  37  L.R.A.(N.S.)  223. 

7,  16  n.  S.  (L.  ed.)  41;  The  Maggie     18:  United    SUles    Exp.    Co.  v. 

Hammond,  9  Wall.  435,  19  U.  S.  (L.  Eomitze,  8  WaU.  342,  19  U.  S.  (L. 

ed.)  772;  Hostetter  v.  Park,  137  U.  S.  ed.)  457. 

30,  11  S.  Ct  1,  34  U.  S.  (L.  ed.)  668:     Note:  37  L.RA.(N.S.)  223. 

H.  S.  Emerson  Co.  v.  Beanis,  65     13.  H.  S.  Emerson  Co.  v.  Reimis, 

Wash.  513,  118  Pao.  631,  37  L.RA.  65  Wash.  513, 118  Pao.  631,  37  L.R.A. 

(N.S.)  222  and  qote.  (N.S.)  222. 

Notes:  33  Am.  Dec.  60;  2  Britiah     Note:  2  British  BnL  Gaa.  690. 
Rul.  Caa.  688  et  seq.  14.  Hand  v.  Baynee,  4  Wfaart.  (Pa.) 

And  see  supra,  par.  444,  and  infra,  204,  33  Am.  Dec.  54. 
par.  449.  As  to  the  general  duty  of  a     15.  Crosby  v.  Fiteh,  12  Conn.  410, 
carrier  of  goods  as  to  route,  see  Cab-  31  Am.  Dee.  745. 
BiEBS,  vol  4,  p.  812.  Note:  2  British  RuL  Cas.  605.  And 

10.  The  Niagara  v.  Cordea,  21  How.  see  infra,  par.  450. 

7, 16  17.  S.  (L.  ed.)  41.  16.  Clark  v.  United  P.,  etc,  Ina. 

11.  Hostetter  v.  Park.  137  U.  S.  30,  Co.,  7  Mass.  365,  5  Am.  Dee.  50;  Kish 
U  S.  Ct.  1,  34  U.  S.  (L.  ed.)  568;  v.  Taylor,  [1911]  K.  B.  625,  80  L.  J. 
Pierce  v.  Southern  Pacific  Co.,  120  K.  B.  601,  103  L.  T.  N.  S.  785,  27 
Cal.  156.  47  Pac.  874>  52  Pan.  302,  40  Times  L.  Rep.  174,  16  Com.  Cos.  50, 
L.RJL  350;  Empire  Transp.  Co.  v.  11  Asp.  Mar.  L.  Cas.  644,  2  Britiah 
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This  does  not  mean  physical  necessity  only,  but  a  reasonable  necessity 
having  regard  to  the  interest  of  the  shipowners,  and  also  of  the  pargo 
owners,  and  to  all  the  other  circumstances  of  the  case."  A  deviation 
may  be  expusable  if  rendered  necessary  to  execute  repairs  for  the 
preservation  of  the  ship,  or  the  prosecution  of  the  voyage,  or  to  avoid 
a  storm  or  an  enemy  or  pirates,  or  for  the  purpose  of  obtaining  neces- 
sary supplies  of  water,  provisions  or  fuel  for  a  steamer,**  or  for  other 
necessary  purposes,  and  not  carried  further  than  the  emergency 
requires.**  However,  a  temporary  obstruction  of  the  vessel's  usual 
route  through  a  sound  or  a  canal  does  not  justify  her  in  departing 
from  that  route  and  proceeding  to  her  destination  by  sea.**  In  such 
case,  ^e  master  should  not  take  a  route  different  from  the  one  agreed 
upon,  but  should  await  the  r^oval  of  the  obstruction,  or  notify 
the  8hq>per  of  tiie  impracticability  of  proceeding.* 

447.  Deviation  to  Save  Life  or  Property. — A  ship  may  lawfully 
deviate  to  save  life,  or  succor  another  vessel  in  distress,*  but  not  to 
save  property  merely,'  except  as  permitted  by  stipulation  in  the  char- 
ter party  or  Ull  of  lading.^  A  vessel  is  protected  by  the  Barter  act 
from  any  liability,  in  respect  to  the  cargo,  for  deviation  to  engage  in 
salvage  service ;  but  only  so  far  as  may  be  necessary  to  tow  a  disabled 
vessel  to  the  nearest  safe  place,  and  as  soon  as  this  duty  is  performed 

Rnl.  Cas.  576  and  note  (reversed  on  Whort.  (Pa.)  204,  33  Am.  Dee.  54; 

other  grounds,  [1912]  A.  C.  604,  81  L.  Atwood  v.  Reliance  Transp.  Co.,  0 

J.  K.  B.  1027,  17  Com.  Cas.  355,  106  Watts  (Pa.)  87,  34  Am.  Dec.  503. 

L.  T.  N.  S.  900,  [1912]  W.  N.  144,  28  Notes:  7  Ann.  Cas.  283  ;  27  Eng. 

Times  L.  Rep.  425,  66  SoL  J.  678,  3  Rnl.  Cas.  483. 

British  Rul.  Cas.  266).  1.  Hand  t.  Baynes,  4  Whait.  (Pa.) 

Note:  2  British  Rul.  Gas.  592  et  seq.  204,  33  Am.  Dec.  64. 

17.  Note:  2  British  Rul.  Cas.  592  et  2.  The  Niagara  v.  Cordes,  21  How. 
aeq.  7,  16  U.  S.  (L.  ed.)  41;  The  Maggie 

18.  The  Niagara  v.  Cordes,  21  How.  Hammond,  9  Wall.  435,  19  U.  S.  (L. 
7,  16  U.  S.  (L.  ed.)  41j  The  Maggie  ed.)  772;  Walsh  v.  Homer,  10  Mo.  6, 
Hammond,  9  WaU.  435,  19  U.  S.  (L.  45  Am.  Dee.  342;  Kiah  v.  Taylor, 
ed.)  772;  Croshy  v.  Pitch,  12  Conn.  [1911]  1  K.  B.  625,  80  L.  J.  K.  B.  601, 
410,  31  Am.  Dec  745;  Reade  v.  Com-  103  L.  T.  N.  S.  785,  27  Times  h.  Rep. 
mereial  Ids.  Co.,  3  Johns.  (N.  Y.)  352,  174,  16  Com.  Caa.  59, 11  Asp.  Mar.  L. 
3  Am.  Dec.  495;  Kish  v.  Taylor,  Cas.  544,  2  British  Rul.  Cas.  575  and 
[1912]  A.  C.  604,  81  L.  J.  K.  B.  1027,  note  (reversed  on  other  grounds, 
17  Com.  Caa.  355, 106  L.  T.  N.  8.  900,  [1912]  A.  C.  604,  81  L.  J.  K,  B.  1027. 
ri912]  W.  N.  144,  28  Times  L.  Rep.  17  Com.  Cas.  355, 106  L.  T.  N.  S.  000, 
425,  56  Sol.  J.  518,  3  British  Rul.  Cas.  [1912]  W.  N.  144,  28  Times  U  Rep. 
26(i  (reversing  on  other  grounds,  425,  56  Sol.  J.  518,  3  British  Rul.  Cas. 
[1911]  1  K.  B.  625,  80  L.  J.  K.  B.  601,  266). 

103  L.  T.  N.  S.  785,  27  Times  L.  Rep.  Notes:  7  Ann.  Cas.  283;  2  British 

174.  16  Cora.  Cas.  59, 11  Asp.  Mar.  L.  Rul.  Caa.  592,  604. 

Caa.  544,  2  British  Rul.  Cas.  575).  3.  Walsh  v.  Homer,  10  Mo.  6,  46 

Note:  7  Ann.  Cas.  284.  Am.  Dec  342. 

19.  Note:  7  Ann.  Cas.  284.  Notes:  7  Ann.  Caa.  283  ;  2  British 

20.  Croahy  v.  Fitch,  12  Conn.  410,  Rul.  Cas.  592  et  seq. 

31  Am.  Dec.  745;  Hand  v.  Baynes,  4  4.  See  infra,  par.  44& 
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the  right  of  deviation  ceases.*   Custom  and  usage  in  a  particular 

locality  may,  however,  justify  a  vessel  in  stopping  and  assisting  an- 
other in  distress,  though  no  lives  axe  in  danger.* 

448.  Stipulations  Permitting  Deviation.— In  consequence  of  the 
increased  liability  which  a  deviation  imposes  upon  the  cdiTier,  it  has 
become  customary  among  carriers  by  sea  to  Incorporate  in  contracts 
of  affreightment,  whether  bills  of  lading  or  charter  parties,  provisions 
of  various  sorts  expressly  permitting  deviations  for  various  purposes.' 
For  example,  under  a  charter  party  not  hiring  t^e  full  loading  capao* 
ity,  which  reserves  to  the  ship  the  liberty  to  call  at  intermediate 
ports,  it  is  not  a  deviation  to  call  at  such  ports  for  taking  on  board 
or  discharging  other  cargo.*  Reasonable  salvage  service  by  towing  a 
vessel  in  distress  is  an  allowable  deviation  under  a  charter  party 
provision  by  which  the  vessel  has  liberty  to  tow  and  be  towed,  and 
assist  vessels  in  all  situations,  where  the  delay  ther^^  occasioned  is 
not  so  great  as  to  frustrate  the  object  of  the  charterers.*  Such  pro- 
visions are  to  be  construed  in  the  light  of  the  general  purposes  of  the 
contract,  and  reconciled  so  far  as  may  be  with  all  of  its  express  and 
implied  conditions,  and  are  not  to  be  permitted  to  operate  to  the 
extent  of  their  Hteral  scope  when  this  would  be  inconsistent  with  its 
substantial  objects.  Liberty  to  deviate  contained  in  a  bill  of  lading 
authorizes  only  necessary  or  reasonable  deviation  for  the  purpose  and 
incidental  to  the  voyage  contemplated,  and  will  not  justify  a  deviation 
amounting  to  a  distinct  voyage,  and  resulting  in  damage  to  or  loss 
of  the  cargo  because  of  the  incident  delay.'"  Failure  to  forward  by 
the  designated  vessel,  occasioned  by  the  necessity  for  forwarding  more 
perishable  articles,  is  excused  by  a  provision  of  the  bill  of  lading  that 
if  the  goods  be  prevented  by  any  cause  from  going  by  the  steamer 
specified,  the  carrier  may  forward  them  by  the  succeeding  steamer, 
although  the  shipper  may  have  procured  insurance  on  the  goods  only 
by  the  vessel  specified,  whereby  he  is  unable  to  recover  on  the  policy.*" 

449.  Deviation  Justified  by  Custom  or  0sage. — It  has  frequently 
been  held  that  a  departure  from  the  regular  and  usual  course  of  the 
voyage,  which  is  a  customary  incident  of  the  voyage,  and  according 
to  the  known  usage  of  trade,  is  not  a  deviation  which  will  subject  the 
carrier  to  the  responsibility  of  an  insurer.^*    For  example,  it  has 

6.  N'ote:  2  British  Rul.  Cos.  604.         10.  Notes:  7  Ann.  Cas.  284  ;  2  Brit- 

6.  Walsh  V.  Homer,  10  Mo.  6,  45  ish  Rul.  Cas.  599  et  seq.;  3  British 
Am.  Dee.  342.    And  see  infra,  par.  Rul.  Cas.  285. 

449.  11.  Note:  2  British  Rul.  Cas.  602. 

7.  Note:  2  British  Ral.  Cas.  599  et  12.  Grade  v.  Marine  Ins.  Co.,  8 
seq.  Craneh  75,  3  V.  S.  (L.  cd.)  492;  Hos- 

8.  Note :  27  Eng.  Rul.  Cas.  290.  tetter  v.  Park,  137  U.  S.  30,  11  S.  Ct. 

9.  Notes:  7  Ann.  Cas.  284;  2  Brit-  1,  34  U.  S.  (L.  568;  Constable  v. 
ish  Rul.  Cas.  601  et  scq.  National  Steamship  Co.,  154  U.  S.  51, 
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been  decided  that  it  is  not  an  unlawful  deviation  for  a  slap  to  dis* 
charge  her  cargo  at  a  pier  other  than  her  own,  where  to  do  so  wab 

the  custom  of  the  trade  undet  the  conditions  shown  to  prevail.**  By 
custom,  also,  a  river  steamer  may  be  authorized  in  low  water  to  stow 
her  cargo  on  barges  and  tow  them,  although  the  bills  of  lading  call  for 
carriage  by  steamboat*^  So  it  is  no  deviation  under  the  general  and 
established  usage  prevailing  in  the  barge  trade  in  certain  localities 
for  a  steamer  to  stop  and  tie  up  a  tow  of  barges,  detach  from  the  tow 
such  barges  as  were  designated  to  take  on  cargo  en  route,  and  carry 
Uiem  to  the  several  ptHnts  where  the  cargo  might  be  stored.^*  The 
principle  has  been  applied  even  though  tiie  usage  is  not  known  to  the 
particular  shipper,  if  it  is  established  as  a  general  usage ;  but  the 
custom  must  be  general,  certain,  and  uniform,  and  of  such  long 
standing  as  to  have  become  generally  known.*' 

450.  Effect  of  Unauthorized  Deviation.— The  general  rule  is  well 
established  that  in  marine  transportation  any  unauthorized  deviation 
of  the  vessel  from  her  legitimate  and  contemplated  course  nullifies 
exemptions  from  liability  created  by  law  or  contained  in  the  bill  of 
lading  or  other  contract  under  which  the  cargo  is  shipped,  and  renders 
the  carrier  liable  as  an  insurer  for  any  loss  occasioned  by  or  taking 
place  during  the  deviation.  This  is  so,  first,  because  the  deviation 
amounts  to  an  abandonment  by  the  ship  of  the  original  contract  and 
all  ite  terms,  relegating  the  c&rrier  to  its  common  law  liability ;  and 
second,  since  by  the  deviation  any  insurance  on  the  cargo  ia  lost,  the 
carrier,  through  whose  wrongful  act  the  shipper  is  deprived  of  the 
protection  afforded  by  this  security,  should  be  held  to  have  assumed 
that  protection.'*  It  ia  not  necessary,  however,  that  a  cargo  owner, 
in  order  to  recover  for  losses  subsequent  to  deviation,  should  have 

14  S.  Ct.  1062,  38  U.  8.  (L.  ed.)  903;  Kotea:  37  L.R.A.(N.S.)  223  ;  2  Brit- 

McClure  v.  Cox,  32  Ala.  617,  70  Am.  iah  Rnl.  Gaa.  590. 

Dec.  552.  17.  Crosby  v.  Fitch,  12  Conn.  410, 

Notes:  37  L.R.A.(N.S.)  223  ;  7  Ann.  31  Am.  Dee.  745. 

Cas.  284;  27  Eng.  Rul.  Cas.  Supp.  Notes:  37  L.R.A.(N.S.)  223  ;  7  Ann. 

483  ;  2  British  Rul.  Cas.  589  et  seq.  Cas.  284. 

13.  Constable  v.  National  Steamship  18.  Propeller  Niagara  v.  Cordes,  21 
Co..  154  U.  S.  51,  14  8.  Ct  1062,  38  How,  7,  16  U.  S.  (L.  ed.)  41;  Consta- 
U.  S.  (L.  ed.)  903.  ble  v.  National  Steamship  Co.,  154  U. 

Notes:  7  Ann.  Cas.  284;  27  Eng.  S.  51, 14  S.  Ct.  1062,  38  U.  S.  (L.  ed.) 

Rul.  Cas.  Supp.  483.  903;  Waltham  Mfg.  Co.  v.  New  York, 

14.  McClure  V.  Cox,  32  Ala.  617,  70  etc..  Steamship  Co.,  204  Mass.  253,  90 
Am.  Dec.  552.  N.  E.  550,  17  Ann.  Caa.  837  and  note; 

15.  Hostetter  v.  Park,  137  U.  S.  30,  Walsh  v.  Homer,  10  Mo.  6,  45  Am. 
11  S.  Ct.  1,  34  U.  S.  (L.  ed.)  568;  Dec  342;  Thorley  v.  Orchis  Steamship 
Constable  v.  National  Steamship  Co.,  Co.,  [1907]  1  K.  B.  660,  7  Ann.  Cas. 
154  U.  S.  61,  14  S.  Ct.  1062,  38  U.  S.  281  and  note;  The  Europa,  [19081  P- 
(L.  ed.)  903.  (Eng.)  84,  13  Ann.  Cas.  505;  KLsh  v. 

18.  Hostetter  v.  Park,  137  U.  S.  30,  Taylor,  [1911]  1  K.  B.  625,  80  L.  J. 
U  S.  Ct  1,  34  U.  S.  (L.  ed.)  668.       K.  B.  601,  103  L.  T.  N.  S.  765,  27 
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himself  lost  insuranoe  protection  by  reason  thereof,^*  while,  on  the 
otht^r  hand,  the  fact  fiiat  Hie  shippers,  u  soon  as  advised  of  the 
intended  deviation,  effected  an  insurance  upon  their  i^pment  on 
such  voyage,  and  after  the  loss  demanded  payment  of  Ute  under- 
writers, will  not  discharge  the  carrier  from  its  legal  responsibility 
occasioned  by  the  deviation  Some  authorities  hold  the  vessel 
responsible  for  damage  suffered  before  as  well  as  after  the  deviation ;  ^ 
and  all  agree  in  holding  the  vessel  liable  as  insurer  subsequent  to  the 
deviation  when  the  risk  of  the  particular  loss  was  encountered  therein, 
or  the  risk  raised  or  increased.*  Some  courts  h<dd  or  iaolunate  that 
the  vessel  is  liable  only  for  damages  actually,  resulting  from  the 
deviation,*  so  that  if  it  can  be  shown  that  the  loss  not  merely  might 
but  must  certainly  have  occurred  from  the  same  cause  if  th^  had 
been  no  deviation,  the  carrier  will  be  excused,  but  the  burden  of 
proof  of  this  fact  is  upon  the  carrier.^  The  better  cqpinion,  however, 
^teems  to  be  that  the  vessel  owner  is  deprived  of  his  exemptions  by  the 
deviation,  whether  it  has  any  relation  to  the  loss  sustained  by  the 
cargo  owner  or  not*  The  liability  continues  after  the  safe  arrival  of 
the  ship  until  the  goods  are  actually  delivered,  and  includes  damage 


Times  L.  Rep.  174, 16  Com.  Cas.  59, 11  544,  2  British  Rul.  Caa.  575  and  noU 

Asp.  M.  L.  Cas.  544,  2  British  Hul.  (reversed  on  other  grounds,  [1912J 

Cas.  575  and  note  (reversed  on  other  A.  C.  604,  81  L.  J.  K.  B.  1027,  17 

groanda  [1912]  A.  C.  604,  81  L.  J.  K.  Com.  Cas.  355,  106  L.  T.  N.  S.  900, 

B.  1027,  17  Com.  Cas.  355,  106  L.  T.  [1912]  W.  N.  144,  28  Times  L.  Rep. 

N.  S.  900,  [1912]  N.  W.  144,  28  Times  425.  66  Sol.  J.  618,  3  British  Ral.  Cas. 

L.  Rep.  425,  56  SoL  J.  618,  3  British  266). 

Rul.  Cas.  .266).  Notes:  33  Am.  Dec.  60;  7  Ann.  Cas. 

Kotes:  33  Am.  Dec.  60;  7  Ann.  Cas.  284;  2  British  Rul.  Cas.  605  et  seq. 

283;  2  British  Rul.  Cas.  604  et  seq.,  3.  Souter  v.  Baymore,  7  Pa.  St.  416, 

612  et  seq.  47  Am.  Dee.  518. 

19.  Note:  2  British  Rul.  Cas.  605.  4.  Waltham  Mfg.  Co.  v.  New  York 

20.  Crosby  v.  Fitch,  12  Conn.  410,  Steamship  Co.,  204  Mass.  253,  90  N. 
31  Am.  Dee.  745.  E.  550,  17  Ann.  Cas.  837  and  note; 

Note :  2  British  Rul.  Caa.  605.  Collier  v.  Valentine^  11  Mo.  299,  49 

1.  Waltham  Mfg.  Co.  v.  New  York,  Am.  Deo.  81. 

etc.,  Steamship  Co.,  204  Mass.  253,  90  Notes:  45  Am.  Dec.  352  ;  7  Ann. 

N.  E.  550, 17  Ann.  Cas.  837.  Cas.  285  ;  2  British  Rul.  Cas.  608  et 

2.  Crosby  T.  Fitch,  12  Conn.  410,  seq.,  612  et  seq.;  3  British  RnL  Cas. 
31  Am.  Dee.  745;  Bell  v.  Western  Ma^  286. 

rine,  etc.,  Ins.  Co.,  5  Rob.  (La.)  423,  5.  Walsh  v.  Homer,  10  Mo.  6,  46 

39  Am.  Dec.  542  and  note;  Collier  Am.   Dec.   342;    Thorley   v.  Orchis 

V.  Valentine,  11  Mo.  299,  49  Am.  Dec.  Steamship  Co.,  [1907]  1  K.  B.  660,  7 

81;    Hand    v.    Baynes,    4    Whart.  Ann.  Caa.  281  and  note;  The  Enropa, 

(Pa.)  204,  33  Am.  Dee.  54  and  note;  [1908]  P.  (Eng.)  84,  13  Ann.  Cas. 

Nugent  V.  Smith,  1  C.  P.  D.  (Eng.)  505.. 

19,  423,  45  L.  J.  Q.  B.  19,  697,  1  Eng.  Notes :  33  Am.  Dec.  60 ;  7  Ann.  Caa. 

Rul.  Gas.  218;  Kish  v.  Taylor,  [1911]  284  ;  2  British  Rul.  Cas.  608  et  aeq. 

1  K.  B.  625,  80  L.  J.  K.  B.  601,  103  And  see  Cabbibbs,  voL  4,  p.  816  et 

L.  T.  N.  S.  785,  27  Times  L.  Rep.  174,  aeq. 

16  Com.  Gas.  69,  11  Asp.  11  L.  Cas.  ^ 

1340 


Digitized  by 


24  B.  G.  li. 


SmPPINO 


S  461 


done  to  them  by  the  stevedores  in  unloading,  although  loss  from  this 
source  had  been  validly  excepted  by  the  bill  of  lading.*  Deviation 
does  not  forfeit  freight  in  case  the  goods  arrive  safely,  especially 
where  the  goods  are  accepted  by  the  oonaignee;  but  the  ship  never- 
theless cannot  charge  additional  compensation  or  expenses,  and 
remains  liable  for  any  damf^e  that  the  deviation  may  actually 
have  occasioned.'  Where  a  ship  deviates  from  her  voyi^e  by  putting 
into  a  port  of  refuge,  and  the  deviation  is  reasonably  necessary  for 
the  safety  of  the  ship  and  cargo,  but  the  necessity  for  the  deviation  is 
due  to  the  default  of  the  shipowner  in  sending  the  ship  to  sea  in  an 
unseaworthy  condition,  the  shipowner  is  not  debarred  from  asserting 
against  the  cargo  owners  a  lien  upon  the  cargo  for  dead  freight  con- 
ferred upon  him  by  the  bills  of  lading.^ 


451.  In  General. — Owners  of  vessels,  like  other  carriers  of  goods, 
undertake  to  transport  and  deliver  goods  received  for  carriage,  not 
only  in  safety  but  in  due  time;  and  for  damage  caused  by  undue 
delay  in  carriage  or*  delivery  both  vessel  and  owner  are  liable.*  In 

the  absence  of  any  stipulation  as  to  the  period  of  sailing,  the  master 
must  commence  the  voyage  within  a  reasonable  time,  witbout  delay, 
and  as  Boon  as  the  wind,  weather,  and  tide  will  permit.'*  He  must 
prosecute  the  voyage  with  diligence,  and  make  delivery  of  the  goods 
at  the  time  agreed  upon,  or  within  a  reasonable  time  if  none  be 
specified,*^  and  is  bound  to  account  for  their  value  at  the  expira- 
tion of  that  time.**  What  would  be  a  reasonable  time  must  be  de- 
termined under  all  the  circumstances,  with  a  view  to  the  condition  of 
navigation,  the  season  of  the  year,  the  s{ate  of,  tiie  weather,  and  such 
other  matters  as  might  enter  into  the  question.'*  Excusable  delays 
in  carriage  suspend  but  do  not  terminate  the  contract  of  affreight*' 

8.  Thorley  v.  Orcbia  Steamship  Co.,  the  liability  of  a  carrier  of  goods  for 
[1907]  1  K.  B.  660,  7  Ann.  Cas.  281  delay  in  transportation  or  delivery. 


7.  Note:  2  British  Rul,  Gas.  611  et     10.  Propeller  Niagara  v.  Cordea.  21 


8.  Kish  V.  Taylor,  [1912]  A.  C.  604,  Maggie  Hammond,  9  Wall.  435,  19  XT. 
81  L.  J.  K.  B.  1027, 17  Com.  Cas.  355,  S.  (L.  ed.)  772. 

106  L.  T.  N.  S.  900,  [1912]  W.  N.  144,  11.  Propeller  Niagara  v.  Cordes,  21 

28  Times  L.  Rep.  425,  56  Sol.  J.  518,  How.  7,  16  U.  S.  (L.  ed.)  41;  Rath- 

3  British  Rul.  Cas.  266  and  note  (re-  bone  v.  Neal,  4  La.  Ann.  563,  50  Am. 

versing  [1911]  1  K;  B.  625,  80  L.  J.  Dec.  579;  Hand  v.  Baynes,  4  Whart. 

K.  B.  601.  103  L.  T.  N.  S.  785,  27  (Pa.)  204,  33  Am.  Dec.  54. 

Times  R.  Rep.  174,  16  Com.  Cas.  59,  12.  Rathbone  v.  Neal,  4  La.  Ann. 

11  Asp.  M.  L.  Cas.  644,  2  British  Rul.  563.  50  Am.  Dec.  579. 

Cas.  575).  13.  Hand  v.  Baynes,  4  Whart.  (Pa.) 

9.  Rathbone  v.  Neal,  4  La.  Ann.  204,  33  Am.  Deo.  6*. 
663,  60  Am.  Dec.  679.  Generally  as  to 
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ment,  and  when  the  cause  is  removed  die  master  must  proceed  with 
the  voyage,  and  make  delivery.**  During  the  detention  the  vessel  con- 
tinues to  be  liable  as  a  common  carrier,  not  a  warehoueeman,  and  re- 
mains liable  as  insurer  against  losses  and  damage  from  all  but  excepted 
causes,*'  aa  well  as  those  resulting  from  failure  duly  to  protect  and 
rjare  for  the  goods.** 

452.  Justification  for  Undue  Delay. — When  there  is  no  special 
agreement  fixing  the  time  of  delivery,  the  vessel,  if  seaworthy,  is  not 
liable  for  unreasonable  delay  proximately  caused  bjr  acts  of  God  or 
dangers  of  navigation  such  as  boisterous  weather  or  adverse  winds, 
low  tides  and  the  like.*'  The  vessel  owner  is  not  answerable  for 
delay  by  reason  of  legal  regulations,*^  nor  even  for  that  caused  by 
accident  or  misfortune,  though  not  inevitable,  provided  he  has  used 
due  care  and  diligence  to  guard  against  it.*'  The  freezing  of  canals, 
rivers  and  sounds  is  such  an  act  of  God  or  vis  major  as  excuses  delay 
in  beginning  the  voyage ;  *<>  and  the  master  is  also  justified  in  delaying 
his  start  during  tho  existence  of  a  violent  tempest,  or  in  the  face  of 
blockade  or  embargo  restrictions.*  But  still  he  is  bound  to  exer- 
cise at  least  ordinary  forecast  in  sintioipating  the  obstruction;  to 
exert  the  proper  means  for  overcoming  it;  and  to  exercise  due  dili- 
gence in  accomplishing  the  transportation  so  soon  aa  it  ceases  to 
operate.'  The  vessel  and  her  owners  are  of  course  liable  f  <r  delays 
due  to  their  own  fault  or  negligence,  such  as  the  unseawortliiness  of 
the  ship,'  whether  she  is  delayed  by  a  breakdown  on  account  of  even 
a  latent  defect  in  her  machinery,*  or  is  forced  to  put  into  an  inter- 
mediate port  to  repair  defects  existing  and  rendering  her  unseaworthy 

14.  Shepherd  v.  Lanfear,  5  Ia.  336,  18.  Shepherd  v.  Lanfear,  5  La.  336, 
25  Am.  Dec.  181  j  Clark  v.  Massachu-  25  Am.  Dee.  181. 

setts  F.,  etc.,  Ins.  Co.,  2  Pick.  (Mass.)  19-  Columbian  Ins.  Co.  v.  Catlett, 

104,  13  Am.  Dec  400;  Bowman  v.  12  Wheat.  383,  6  U.  S.  (L.  ed.)  664 

Teall,  23  Wend.  (N.  Y.)  306,  35  Am.  and  note;  Cox  v.  Peterson,  30  Ala. 

Dec.  562;  Hand  v.  Baynes,  4  Wbart.  608,  88  Am.  Dec.   145;  Himd  v. 

(Pa.)  204,  33  Am.  Dei  24.   And  see  Bayn^.  4  W hart.  <Pa.)  204,  ^  Am. 

supra,  par.  406.  -Dec-                   Carriers,  vol.  4,  p. 

15.  Cox  V.  Petereon,  30  Ala.  608,  68  ,  n  am^ 
Am.  Dec  145;  Weste^  Transp.  Co.  v.  .  ^O.  Crosby  J  1^12  Conn^  410, 
Newhall,  24  III.  466,  76  Am.  Dec  760.  ^      "m  vf^J?T\m  JS^J 

16.  Bowman  v.  T;aU,  23  Wend.  (N.  Zftt^'  35  Am.  Dec.  662 
Y.)  306,  35  Am.  Dec.  562  and  not«.  ^  ^roiiby  v.  Fitch,  12  Conn.  410,  31 
And  see  supra,  par.  411,  412.  j^^^ 

17.  Clark  v.  BamweU,  12  How.  272,  2.  Bowman  v.  Teall,  22  Wend.  (N. 
13  D.  S  (L.  ed.)  985;  The  Brig  Col-  y.)  306,  36  Am.  Dec  562. 
lenburff,  1  Black  170, 17  U.  S.  (L.  ed.)  3.  Forbes  v.  Rice.  2  Brevard  (S.  C.) 
89;  The  Maggie  Hammond,  9  Wail.  353,  4  Am.  Dec.  589.   And  see  supn, 
435,  19  U.  S.  (L.  ed.)  772;  Rathbone  par.  436  et  seq. 

V.  Neal,  4  La.  Ann.  663,  50  Am.  Doc.  1  The  Caledonia,  157  U.  S.  124,  16 
579.  S.  a.  537,  38  U.  S.  (L.  ed.)  644. 
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at  the  commencement  of  the  voyage.'  Repairs  to  a  vessel  in  a  foreign 
port  must  in  any  case  be  made  without  unnecessary  delay,  and  if 
the  master  lacks  money  for  the  expenses  of  such  repairs,  or  cannot 
raise  funds  on  the  credit  of  the  owners,  he  should  hypothecate  the 
vessel  for  that  purpose.  He  cannot  delay  making  the  necessary 
repairs  until  he  has  received  instructions  from  the  owners  to  do  so 
without  subjecting  the  latter  to  liability  to  the  shippers  for  such 
delay.*  Delay  in  transportation  is  excusable  when  consented  to  by 
the  shipper  before  the  commencement  of  the  voyage,'  but  is  not 
waived  by  the  act  of  the  shipper  in  receiving  the  goods  and  disposing 
of  a  portion  at  private  sale,  though  these  facts  may  be  considered 
in  mitigation  of  damages.*  The  burden  is  on  the  ship  to  Justify 
any  undue  delay  in  prosecuting  her  voyage.* 

453.  Special  Contracts  as  to  Time  of  Transportation. — ^The  time 
for  sailing  or  delivery  may  be  fixed  by  express  agreement  between 
the  parties.  In  such  case,  the  failure  to  deliver  the  goods  within  the 
prescribed  period  is  not  justified  by  impossibility  of  compliance,  even 
though  caused  by  inevitable  necessity.**  Nonperformance  of  a  special 
agreement  of  a  carrier  to  forward  a  through  shipment  by  the  steamer 
of  a  connecting  earner  sailing  on  a  designated  day  is  not  excused 
by  the  refusal  of  the  depu^  collector  of  the  port  to  grant  a  clearance 
while  the  freight  was  on  board  because  it  was  contraband  of  war, 
where  the  contract  was  not  unlawful  when  made,  and  was  not  ren- 
dered unlawful  by  any  subsequent  legislation,  and  was  made  with 
knowledge  that  difficulties  might  arise  in  the  course  of  transportation 
because  of  the  character  of  the  freight.  And  the  mistaken  refusal  of 
clearance  in  such  case  does  not  constitute  a  "restraint  of  princes, 
lulers,  or  people/'  within  the  meaning  of  a  clause  in  the  bill  of 
lading,  so  as  to  excuse  nonperformance  of  the  agrefflnent  to  forward 
the  shipment  by  that  vessel.** 

454.  Damages  for  Delay. — ^The  damages  recoverable  in  case  of 
actionable  delay  in  prosecuting  the  voyage  or  making  delivery  in- 
clude all  loss  and  ilomage  naturally  and  proximately  r^ulting  there- 

5.  Rathboue  v.  Neal,  4  lia.  Ann.  9.  Rathbone  v.  Neal,  4  La.  Ann. 

563,  50  Am.  Dec.  579  j  Forbes  v.  Rice,  563,  50  Am.  Dee.  579. 

2  Brevard  (S.  C.)  363,  4  Am.  Dee.  Note:  41  Am.  Dec.  289. 

689.  And  see  infra,  par.  4S2. 

8.  Rathbone  v.  Neal,  4  La.  Ana.  563,  10.  Crosby  v.  Fitch,  12  Conn.  410, 

60  Am.  Dee.  579.  And  see  aapra,  par.  31  Am.  Dee.  745   Hand  v.  Baynes,  4 

406.  mart  (Pa.)  204,  33  Am.  Dec  54. 

7.  Johnson  v.  Lightaey,  34  Ala.  169,  And  see  Gabburs,  voL  4,  p.  739  et 
73  Am.  Dec  460.  seq. 

8.  Rathbone  v.  Neal,  4  La.  Ann.  563,  11.  Northern  Pac  R.  Co.  v.  Amer^ 
60  Am.  Dec  679.  And  see  infra,  par.  ican  Trading  Co.,  195  U.  S.  439,  25  S. 
464.  Ct.  84,  49  U.  S.  (U  ed.)  269. 
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fiom.^*  Ship  masters  are  presumed  to  know  ih&t  markets  fluctuate 
with  the  seasons  of  the  year,  and  damages  for  delay  causing  the  loss 
of  a  seasonable  market  will  be  baaed  upon  the  value  the  goods  would 
have  had  at  destination  if  they  had  arrived  during  the  season.^' 
Where  cattle  are  injured,  during  transportation  by  sea  by  reason  of 
delay  from  the  unseaworthiness  of  the  vessel,  the  damages  are  the 
loss  incurred  from  shrinkage  in  the  weight  of  the  cattle,  and  from  the. 
fall  in  their  market  value  during  the  del^  in  arrival.  The  latter 
item  is  not  too  speculative  t»r  remote  where  the  parties,  at  the  time 
of  contracting  for  the  carrying  of  the  cattle,  knew  and  contemplated 
that  they  were  not  to  be  sold  before  arrival,  but  were  to  be  sold  at  the 
first  possible  market  day  after  arrival.*^  The  total  loss  of.  the  vessel 
and  goods  by  running  upon  a  snag  is  not  a  proximate  result  of  delay 
in  forwarding  them,^'  nor  is  a  loss  by  act  of  God,  even  though  it  be 
^own  that  it  would  not  have  operated  but  for  the  delay.'*  The  fact 
that  the  owners  of  the  goods  receive  them  and  disp<Ke  of  part  of  them 
at  private  sale  may  be  shown  in  mitigation  of  damages  for  delay  in 
delivery,  but  does  not  constitute  a  waiver  of  all  damages.^' 


455.  In  General. — As  agent  of  the  owners  the  master  of  a  vessel 
is  bound  by  the  contract  of  affreightment  to  carry  the  goods  to  their 
place  of  destination  in  the  very  ship  stipulated  in  the  bill  of  lading, 
unless  he  is  prevented  from  so  doing  by  the  act  of  God,  the  public 
enemy,  or  by  the  act  of  the  shipper,  or  from  some  one  of  the  perils 
expr^y  excepted  in  the  contract  of  shipment.^^  A  transshipment 
of  the  freight,  witJiout  a  le^  excuse,  however  competent  and  safe 
the  vessel  into  which  the  transfer  is  made,  is  a  violation  of  the  con- 
tract, an  infringement  of  the  rights  of  the  freighter,  and  subjects  the 
carrier  to  liability  if  the  freight  be  lost  ev^  by  a  cause  otherwise 
excepted.^*   However,  when  the  vessel  is  wrecked,  or  otherwise  dis- 

12.  See  infra,  par.  483.  Generally  18.  Propeller  Ki^ara  v.  Cordes,  21 
as  to  damages  recoverable  against  a  How.  7,  16  U.  S.  (L.  ed.)  41;  The 
carrier  of  goods  for  delay,  see  Car*  Ma^e  Hammond,  0  Wall.  435,  19  U. 
BIERS,  vol.  4,  p.  745  et  seq.  S.  (L.  ed.)  772;  Coi:  v.  Foseae,  37 

13.  Rathbone  v.  Neal,  4  La.  Ann.  Ala.  505,  79  Am.  Dec  69;  Gaither  v. 
563,  50  Am.  Deo.  579.  Myriek,  9  Md.  118,  66  Am.  Dec.  316 

14.  The  Caledonia,  157  U.  S.  124,  and  note;  Stirling  v.  Nevassa  Phos- 
15  S.  Ct.  437,  39  U.  S.  (L.  ed.)  644.  phate  Co.,  35  Md.  128,  6  Am.-  Rep. 

15.  Deaver  v.  Bedford,  5  Rob.  (La.)  372;  Carr  v.  Steamboat  Michigan,  27 
245.  39  Am.  Dec.  535.  Mo.  196,  72  Am.  Dec.  267.   And  see 

16.  Daniels  v.  Ballantine,  23  Ohio  snpra,  par.  444  et  seq. 

St.  532,  13  Am.  Rep.  264.  19.  Cox  v.  Foscue,  37  Ala.  505,  79 

17.  Ratbbone  v.  Neal,  4  La.  Ann.  Am.  Dee.  69;  Carr  v.  Steamboat 
563,  50  Am.  Dee.  579.  And  see  supra,  Michigan,  27  Mo.  196,  72  Am.  Dec. 


Transshipment 


par.  452. 


257.  And  see  supra,  par.  450. 
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abled  in  tbe  course  of  the  voyage,  and  oannot  be  waaonably  repaired 
to  perform  the  voyage,  or  cannot  be  repaired  without  too  great  delay 
and  expense,  the  master  is  at  liberty  to  transship  the  goods  and  send 
them  forward  in  another  vessel,  so  as  to  earn  the  whole  freight.** 
If  another  veasel  can  be  had  in  the  same  or  a  contiguous  port,  or  at 
one  within  a  reasonable  distance,  he  is  not  only  entitled,  but  it  be- 
comes his  duty,  under  such  circumstances,  to  procure  it  and  taransport 
the  goods  to  their  place  of  destination.^  But  it  is  not  incumbent  upon 
him  to  procure  a  vessel  elsewhere  than  in  the  port  of  discharge  or  in 
a  port  in  the  immediate  vicinity.'  The  right  and  duty  to  tranship 
is  based  strictly  up<m  necessity.  Mere  stranding  of  the  vessel  does 
not  in  all  cases  produce  this  necessity,*  for  unless  the  disaster  occurs 
in  the  port  of  destination,  or  so  near  it  that  the  voyage  may  be  re- 
garded  as  ended,  the  master,  if  the  goods  are  not  perishable,  has  the 
right  and,  if  practicable,  it  is  his  duty  to  get  off  the  ship,  reload  the 
cargo,  and  prosecute  the  voyage  to  its  termination,*  and  no  considerar 
lion  of  mere  convenience  to  him  will  justify  a  transshipment  A 
moral  necessity  is  sufficient  to  justify  the  transshipment,  and  this 
will  be  doomed  to  exist  where  the  circumstances  were  such  that  a 
maiiter  of  reasonable  prudence  and  discretion,  acting  upon  the  pres- 
sure of  the  occasion,  would  have  made  the  transshipment,  from  a 
tirm  opinion  that  unless  the  transshipment  was  made,  the  vessel  could 
not  be  delivered  from  the  peril  at  all,  or  not  without  the  hazard  of 
on  expense  utterly  disproportionate  to  her  real  value.* 

20.  Huge:  V.  Angosta  Ins.,  etc.,  Co.,  peller  Mohawk,  8  Wall.  153,  19  IT.  S. 

7  How.  595,  12  U.  S.  (L.  ed.)  834;  (L.  ed.)  406;  The  Ma^e  Hammond, 

Propeller  Niagara  v.  Cordea,  21  How.  9  Wall.  435,  19  U.  S.  (L.  ed.)  772; 

7, 16  U.  S.  (L.  ed.)  41;  Propeller  Mo-  The  Tornado,  108  U.  S.  342,  2  S.  Ct. 

hawk.  8  WaU.  153,  19  U.  S.  (L.  ed.)  746,  27  U.  S.  (L.  ed.)  747;  Harrison 

406;  The  Maggie  Hammond,  9  WaU.  v.  Fortlage,  161  U.  S.  57,  16  S.  Ct. 

/T         «ifl  'rpl  ?*  ^  225  U.  S.  32.  32  S.  Ct.  560,  56  U.  S. 
488,  40  U.  S.  (L.  ed.)  616;  The  Jason,  /l    ed  )   969-    Sterling'  v  Nevassa 
225  U.  S,  32,  32  S.  Ct.  560,  56  tJ.  S.  phosXie  cT  35  Md  12fi  fl  A™ 
(L.  ed.)  969;  Cox  v.  Poscue,  37  AU.  So.T«!^  r*R?i^^^^ 
605,  79  Am.  Dec.  69;  Stirling  v.  Ne-  m^' a  o«"*?*5'  ^ 

vas^a  Phosphate  Co.   35  Md  128,  6  Am.  Dee.  357.   And  sea 

Am.  Rep.  372;  Hngg  v.  Baltimore,  supra,  pw.  406. 

etc.,  Co.,  35  Md.  414,  6  Am.  Rep.  425  ;  2.  Stirling  v.  Nevassa  Phosphate 
Carr  v.  Steamboat  Michigan,  27  Mo.  Co.;  35  Md.  128,  6  Am.  Rep.  372; 
196,  72  Am.  Dee.  257;  Saltua  v.  Ocean  Saltus  v.  Ocean  Ins.  Co.,  12  Johns. 
Ins.  Co.,  12  Johns.  (N.  Y.)  107,  7  (N.  Y.)  107,  7  Am.  Dec.  290. 
Am.  Dec.  290 ;  Forbes  v.  Rice,  2  Brev.  3.  Cox  v.  Foscne,  37  Ala.  605,  79 
(S.  C.)  363,  4  Am.  Dec.  589;  Craw-  Am.  Dec.  69. 

ford  V.  Williams,  1  Sneed  (Tenn.)  4.  McAndrews  v.  Thatcher,  3  Wall. 
205,  (JO  Am.  Dec  146.  And  see  infra,  347,  18  U.  8.  (L,  ed.)  156;  Cox  v. 
par.  492.  Foscne,  37  Ala.  505,  79  Am.  Dec  69. 

1.  The  Propeller  Niagara  v.  Cordes,  And  see  supra,  par.  ^06,  444,  455. 
21  How.  7,  16  U.  8.  (L.  ed.)  41;  Pro-     6.  Car  v.  Foseue,  37  Ala.  505,  79 
R.  C.  I*  Vol.  XXIV.— 65.  1346 
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456.  Privileges  of  Transshipment  by  Contract. — The  bill  of  lading 
sometimee  confers  upon  the  veflsel  owner  in  express  terms  the  privl' 
lege  under  certain  circumstanceSf  as  in  the  event  of  low  water,  to 
re^ip  the  goods  to  tiieir  destination  in  another  craft,  and  charge 
the  consignee  with  the  increased  expense.*  This  privilege  is  solely 
for  the  shipowner's  benefit^  to  secure  him  the  advantage  of  as  great 
a  portion  of  the  freight  as  he  could  earn,  and  to  throw  on  the  owner 
of  the  goods  any  increase  of  expense.  It  does  not  release  him  from  his 
obligation  to  carry  and  deliver  the  goods  at  their  destination,  or  dis- 
charge him  from  any  liability  not  excepted  by  law  or  contract;  and 
he  remains  liable  until  delivery  at  the  destination  for  any  loss  occur- 
ring on  shore,  or  on  the  boat  on  which  the  goods  are  reshipped,  if 
under  like  circumstances  he  would  be  liable  had  the  loss  occurred  on 
his  own  boat.'  If,  however,  the  goods  are  lost  on  the  vessel  on  which 
they  are  reshipped,  by  a  peril  which  would  excuse  the  carrier  if  the 
Iqs8  had  occurred  on  his  own  boat,  he  will  not  be  responsible  if  he 
has  the  privilege  of  transshipment-.  The  privilege  confers  only  the 
right  of  transferring  goods  to  another  vessel  for  the  purpose  of  be- 
ing transported  to  the  port  of  destination,  and  does  not  authorize  the 
temporary  storing  of  them  on  a  wharf  boat  at  the  point  of  reshipment, 
and  the  carrier  is  liable  for  their  loss  on  the  wharfboat,  even  though 
this  be  the  usual  and  customary  mode  of  reshipping.^  The  landing 
of  the  goods  for  the  purpose  of  reshipment,  or  their  temporary  stor- 
age where  expressly  permitted,  does  not  transform  the  carrier's  liar 
bility  into  that  of  warehouseman.*  The  privilege  of  reshipment 
implies  an  obligation  to  reship  when  necessary  and  practicable  to  com- 
plete the  voyage;  and  the  additional  expense  is  chargeable  to  the 
original  vessel  unless  it  be  chargeable  to  the  owner  of  the  goods  by 
express  contract  or  custom.'** 

457.  Liability  for  Expense  of  Transshipment. — In  cases  where  the 
master  of  a  ship  transships  his  cargo  in  another  vessel  under  cir- 
cumstances giving  him  that  right,  it  is  often  said  in  general  terms 
that  he  is  entitled  to  charge  the  goods  with  the  increased  freight 
arising  from  the  hue  of  the  vessel  so  procured.^^  For  it  is  held  that 

Am.  Dec.  69.    And  see  sapra,  par.     8.  Carr  v.  Steamboat  Michigan,  27 


6.  Hatehett  v.  The  Compromise,  12  9.  McOr^r  v.  Eilgore,  6  Ohio  358, 
La.  Ann.  783,  68  Am.  Dec.  782  and  27  Am.  Dee.  260. 

note;  Carr  v.  Steamboat  Michigan,  27  10.  Hatehett  v.  The  Compromise,  12 
Mo.  196,  72  Am.  Dee.  257;  McQregor  La.  Aim.  783,  68  Am.  Dee.  782  and 
T.  Eilgore,  6  Ohio  358,  27  Am.  Dee.  note. 

260.  11.  Hugg  V.  Augusta  In8.i  etc.,  Co., 

Note:  68  Am.  Dec.  783.  7  How.  595,  12  U.  S.  (L.  ed.)  834; 

7.  Carr  v.  Steamboat  Michigan,  27  Propeller  Niagara  v.  Cordes,  21  How. 
Mo.  196,  72  Am.  Dec.  257 ;  McGregor  V.  7,  16  U.  S.  (L.  ed.)  41;  The  Maggie 
Eilgore,  6  Ohio  358,  27  Am.  Dec.  260.  Hammond,  9  Wall.  435,  19  U.  S.  (L. 


406. 


Mo.  196,  72  Am.  Dec.  257. 


Note:  08  Am.  Dee.  783. 


ed.)  772;  The  Jason,  225  U.  S.  32, 
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m  such  case  the  captain  acts  from  neoeasity  aa  ageat  for  all  concerned ; 
and  aa  9uch  may  tdnd  the  owner  oT  the  cargo  by  his  contract  of  trana- 
shipment.^'  The  meaning  of  this  rule  is,  however,  that  the  hire  of 
another  vessel  may  be  charged  to  the  cargo  though  it  exceeds  the 
freight  originally  contracted  for.  The  cargo  is  not  liable  for  both 
the  old  and  the  new  freights  combined,**  and  upon  payment  by  the 
cargo  owners  of  the  higher  freight  to  the  substituted  vessel,  the  first 
vessel  is  entitled  neither  to  the  entire  original  freight  nor  to  freight 
pro  rata  to  the  port  of  distress.^'  Conversely,  where  ^e  cost  of  trans- 
shipment is  less  than  the  original  freight,  the  master  is  deemed  to  act 
as  agent  for  the  shipowner  to  earn  full  freight,**  so  that  the  added  ex- 
pense falls  entirely  upon  the  shipowner,  and  cannot  be  charged  to  the 
cargo,  as  freight  or  as  general  average.'*  By  custom  where  the  con- 
tract of  affreightment  is  made,  however,  the  carrier  who  is  obliged  to 
lighter  and  transship  the  cargo  because  of  low  water  may  recover  the 
expense  thereof,  although  the  bill  of  lading  specifies  a  definite  rate  of 
freight  .for  the  entire  transit,  and  such  custom  may  be  proved  by 
parol.*' 


458.  Daty  to  Deliver;  Termination  of  Liability. — A  carrier  of  goods 
by  water  like  other  common  carriers,  on  the  acceptance  of  goods 
for  transportation,  stipulates  not  only  to  carry  them  safely  to  the 
port  of  destination,  but  also  to  make  right  deUvery  of  them  upon 
arrivaL^   The  duty  is  not  discha:^ed  by  the  mere  arrival  of  the 

3a  8.  Ct  660,  56  TJ.  8.  (L.  ed.)  969;  15.  See  snpra,  par.  455,  and  infra, 
Stirling  v.  Kebnu^  Phosphate  Co.,  par.  ^2, 

35  Md.  128,  6  Am.  Rep.  372;  Hugg  v.  16.  Hatchett  v.  The  Compromise,  12 
Baltimore,  etc..  Smelting-,  etc.,  Co.,  35  La.  Ann.  783,  68  Am.  Dee.  782  and 
3Ud.  414,  6  Am.  Rep.  425;  Crawford  v!  note;  Gaither  v.  Mvrtck,  9  Hd.  118, 
Williams,  1  Sneed  (Tenn.)  205,  60  66  Am.  Dec.  316;  Hugg  v.  Baltimore^ 


12.  Hngg  T.  Baltimore,  etc..  Smelt-  Mass.  252,  4  Am.  Dec.  54. 

ing,  etc.,  Co.,  35  Ifd.  414,  6  Am.  Rep.  17.  Andrews  v.  Roach,  3  Ala.  590, 

425;  Crawford  v.  Williams,  I  Sneed  37  Am.  Dec.  718. 

(Tenn.)  205,  60  Am.  Dec.  146  and  18.  Rolfe  v.  The  Boskenna  Bay,  40 

note.    And  see  supra,  par.  176.  Fed.  91,  6  L.R.A.  172;  Graves  v.  Hart- 

13.  Hn^  V.  Baltimore,  etc.,  Smelt-  ford,  etc..  Steamboat  Co.,  38  Conn. 
in^,  etc.,  Co.,  35  Md.  414,  6  Am.  Rep.  143,  9  Aul  Rep.  369;  Gibson  v.  Cnl- 
425;  Crawford  v.  Williams,  1  Sneed  ver,  17  Wend.  (N.  T.)  305,  31  Am. 
(Tenn.)  205,  60  Am.  Dec  146.  Dec.  297;  Tarbell  v.  Royal  Exefa. 

Note:  60  Am.  Dec.  154.  Shipping  Co.,  110  N.  T.  170, 1/  N.  E. 

14.  Saltns  v.  Everett,  20  Wend.  (N.  721,  6  A.  S.  R.  350  and  note;  Rosen- 
Y.)  267,  32  Am.  Dec  541;  Crawford  stein  v.  Vogemann,  184  N.  T.  325,  77 
V.  Williams.  1  Sneed  (Tenn.)  205,  60  N.  E.  625,  6  Ann.  Cas.  13  and  note; 


Delivery 


Am.  Dee.  146. 
Note:  60  Am.  Dec  154. 


Am.  Dec  146. 


Eagle  V.  White,  6  Whart.  (Pa.)  506, 
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vessel  at  Qie  port  or  usual  place  of  diacluu^  tbereixif'*  nor  by  the 
mere  discharge  of  the  cargo,'*  but  requires  an  actual  and  prop^ 
•delivery  of  the  goods  to  the  party  entitled  to  receive  them,  or  tbe 
•doing  of  that  which  in  contemplation  of  law  is  equivalent  thereto. 
Until  this  is  donej  the  strict  re^onsibility  of  master,  owner  and 
■vessel  as  carrier  does  not  terminate,^  unless  such  relation  has  been 
interrupted  by  some  act  of  the  consignor  or  owner.*  Conversely, 
the  liability  of  the  vessel  as  carrier  does  come  to  an  end  as  soon  as 
the  goods  have  arrived  safely  and  the  master  has  performed  all  that 
is  incumbent  upon  him  imder  the  particular  circumstances  in  the 
endeavor  to  tender  and  effect  delivery  even  though  the  goods  remain 
in  his  possession.'  Especially  is  this  tbe  case  when  he  has  brought 
the  goods  to,  and  d€f>OBited  them  in,  the  place  where  by  usage  or 
by  a  term  of  the  contract  otherwise  expressed  or  implied,  tbey  are 
to  remain  for  some  indefinite  time  *  The  duty  of  the  consignee 
to  receive  and  take  the  goods  is  as  imperative  as  the  duty  of  the 
carrier  to  delivw.  Both  obligations  are  to  be  reasonably  construed, 
having  reference  to  the  circumstances.' 

459.  Port  of  Delivery;  Effect  of  Delivery  Short  of  Destination.— 
-Goods  transported  by  a  vessel  must  be  delivered  at  the  port  called 
for  by  the  charter  or  bill  of  lading.   Where  a  cargo  is  shipped  to  a 
foreign  countjry  without  naming  any  port  of  delivery,  a  delivery 
At  the  port  of  general  delivery  of  auch  cargoes  in  that  country 

37  Am.  Dee.  434;  Morgan  v.  Dibbl^  Rosenatein  t.  Vog^ann,  184  N.  Y. 
^  Tex.  107,  94  Am.  Deo.  264.  Geneiv  325,  77  N.  E.  625,  6  Ann.  Cas.  13  and 

■aUy  as  to  deHvery  by  oommon  carriers  note;  McGregor  v.  Kilgore,  6  Ohio  358, 

■of  goods,  see  Gabbiebs,  toL  4,  p.  819  27  Am.   Dee.  260;   Farmers',  etc., 

•et  seq.  Bank  v.  Chainplain  Tranap.  Co.,  16  Vt 

19.  Hodgdon  v.  New  Tork^  et^,  B.  52,  42  Am.  Dec  491  and  note. 
Co.,  46  Conn.  276,  33  Am.  Rep.  21;     Note:  6  Ann.  .  Cas.  16  et  seq. 
Wamsatta  HUls  v.  Old  Colony  Steam-  ■   And  see  CAmoERS,  vol.  4,  p.  823. 
boat  Co.,  137  Maaa.  471,  50  Am.  Rep.     2.  Stone  v.  Waitt,  31  Me.  409,  52 
325.  Am.  Dec.  621;  MeGiregor  v.  Eilgore, 

20.  Note:  6  Ann.  Cas.  18  et  seq.  6  Ohio  358,  27  Am.  Dee.  260. 

1.  Ri^iardscHi  v.  Ooddard,  23  How.  S.  Constable  v.  National  Steamship 

28,  16  U.  S.  (L.  ed.)  412  and  note;  Co.,  154  V.  S.  61,  14  S.  Gt.  1062, 

Bolfe  V.  The  Boskenna  Bay,  40  Fed.  38  17.  S.  (L.  ed.)  903;  Stone  v.  Waitt, 

01,  6  Ij.R.A.  172;  Coz  v.  Peterson,  31  Me.  400,  52.  Am.  Dee.  621. 

30  Ala.  608,  68  Am.  Deo.  145;  Western  4.  Note:  1  Ensr.  Rul.  Cas.  232. 

Tranap.  Go.  v.  Nevball,  24  Dl.  466,  6.  Rolfe  v.  The  Boskenna  Bay,  40 

76  Am.  Dec.  760;  Kohn  v.  Packard,  3  Fed.  91,  6  L.R.A.  172;  Illinois  Cent. 

La.  224,  23  Am.  Dec  463;  Stone  t.  R.  Co.  v.  Carter,  165  DL  570,  46  N. 

Waitt,  31  Me.  409,  52  Am.  Dec.  621;  K.  374,  36  L.R.A.  527;  Tarbell  v. 

Keed  v.  Richardson,  98  Mass.  216,  93  Royal  Exch.  Shipping  Co.,  110  N.  Y. 

Am.  Dec.  155;  Wamsntta  Mills  v.  Old  170,  17  N.  E.  721,  6' A.  S.  R.  350  and 

■Colony  Steamboat  Co.,  137  Mass.  471,  note;  Roaenstein  v.  V<^:emBnn,  184 

50  Am.  Rep.  325;  Tarbell  v.  Royal  N.  T.  325,  77  N.  E.  625,  6  Ann.  Gas. 

Exch.  Shipping  Co.,  110  N.  T.  170,  13  and  note  And  see  infra,  par.  472. 
17  N.  E.  721,  6  A.  S.  R.  350  and  note; 
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is  sufficient  *  The  consigiieeB  of  goods  cannot  ordinazily  require- 
that  they  he  delivered  at  a  port  other  than  iha.t  q)ecified  in  the  con- 
tract If,  however,  a  cargo  owner  finds  the  vessd,  with  his  cargo- 
on  hoard,  at  a  port  of  refuge  needing  repairs  which  cannot  bo 
eSfCted  without  a  cost  to  him  of  .more  than  he  would  lose  by 
taking  his  property  at  that  place  and  paying  the  vessel  all  her  lawful 
charges  against  him,  he  need  not  allow  his  goods  to  be  used  by  the 
master  to  raise  funds  for  the  prosecution  of  the  voyage,  but  is 
entitled  to  pay  the  charges  tlien  due  and  take  tJie  goods.  It 
is  not  essential  to  his  right  to  demand  his  property  at  an  inter- 
mediate port  that  it  appear  tiiat  the  voyage  has  been  actually 
abandoned  or  the  necessary  repairs  on  the  vessel  cannot  be  effect- 
ed.' Voluntary  acceptance  of  the  goods  by  the  owner  short  of 
their  destination  terminates  the  voyage  and  all  responsibility  of 
the  vessel,'  even  thou^  the  ship  is  disabled  or  prevented  from  for- 
warding them  to  destination  by  a  peril  or  accident  not  excepted 
by  law  or  bill  of  lading.  Since,  however,  the  vessel  in  the  latter 
case  is  responsible  for  all  damages  that  have  resulted  to  the  ca^o,. 
the  proof  of  voluntary  acceptance  at  the  port  of  refuge  should  be 
clear  and  satisfactory.  Acceptance  alone  will  not  bar  the  shipper's 
remedy;  it  should  appear  that  the  acceptance  was  intended  as  a  re- 
scission of  the  original  contract  in  the  bill  of  lading,  and  a  discharge 
of  the  vessel  and  owner,  from  any  further  responsibility.' 

460.  To  Whom  Delivery  Should  Be  Made. — Dehvwy  must  generally 
be  made  to  the  owner  or  consignee,  or  to  some  one  by  him  lawfully 
authorized  to  receive  the  goods  for  his  account.**  Delivery  to  a  dray- 
man, cartraan,  wharfinger,  wharf  boatman  or  other  unauthorized 
person  is  not  sufficient,  and  the  goods  remain  at  the  vessel's  risk 
until  actually  received  by  the  consignee,'*  though  that  the  particular 
cartman  vas  usually  or  always  employed  by  the  c<mBignee  to  haul  his 
goods  from  the  dock,**  or  even  that  it  was  customary  to  make  deliv- 
ery in  this  manner.*'    Where,  however,  it  was  customary  for  a 

6.  Note:  6  Ann.  Cas.  17.  Gener-  Dean  v.  Vaecaro,  2  Head  (Tenn.)  488^ 
ally  as  to  the  place  of  delivery  by  a  75  Am.  Dec.  744. 

carrier  of  goods,  see  Casribrs,  vol.  4,  Note:  6  Ann.  Cas.  19. 

p.  832  et  seq.  Generally  as  to  whom  delivery  may 

7.  The  Jnfia  Blake,  107  TI.  S.  418,  be  made  by  a  carrier  of  goods,  see  Cail- 
2  S.  Ct.  692,  27  U.  S.  (L.  ed.)  595.  eiebs,  vol.  4,  p.  838  «t  seq. 

8.  The  Mohawk,  8  Wall.  153,  19  U.  11.  Dean  v.  Vacearo,  2  Head 
S.  (L.  ed.)  406;  Stone  v.  Waitt,  31  (Tenn.)  488,  75  Am.  Dec.  744. 

Me.  409,  52  Am.  Dec.  621.   As  to  the  Note:  6  Ann.  Gas.  19. 

rii^t  to  freight  in  sneh  eases,  see  infra,  12.  Ostrander  v.  Brown,  16  JohiUL 

par.  493,  494.  (N.  T.)  39,  8  Am.  Dec  211. 

9.  The  Mobawk,  8  Wall  163,  19  17.  18.  Bean  v.  Vaecaro,  2  Head 
S.  (L.  ed.)  406.  (Tenn.)  488,  75  Am.  Deo.  744. 

10.  Gibbons  v.  FarweU,  63  Mich.     Note:  6  Aim.  Cas.  19. 
344,  29  N.  W.  866,  6  A.  S.  R.  301; 
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steftmboat  carrying  packi^es  to  a  certain  landing,  at  which  it  did 
not  stop  long  enough  to  allow  a  personal  delivery  to  the  consignee, 
to  place  the  packages  in  the  hands  of  a  wharfinger  for  delivery  to 
tiie  conaignee,  it  was  held  that  the  shipowner  was  not  necessarily 
liable  for  the  loss  of  a  package  so  delivered  by  him  without  notice 
to  the  consignee.**  By  issuing  a  bill  of  lading  stipulating  for  a 
delivery  to  order,  the  ship  becomes  bound  to  delivor  only  to  one  who 
has  the  order  of  the  shipper;  and  it  is  no  excuse  for  delivery  to  the 
wrong  person  that  the  indorsee  of  the  bill  of  lading  is  unknown,** 
or  that  he  delayed  presenting  the  bill  when  such  delay  is  not  instru- 
mental in  causing  the  wrong  delivery  or  misleading  the  ship.**  But 
the  master  may  show,  as  an  excuse  for  nondelivery  pursuant  to  his 
HII  of  lading,  that  he  has  delivered  the  goods  upon  demand  to  the 
true  owner.*' 

461.  Delivery  to  Customs  Officials. — A  custom  house  officer  on 
board  the  e^ip  in  the  discharge  of  his  official  duty  to  superintend 
the  unloading  of  the  cargo  is  not  a  person  authorized  to  receive  the 
goods  on  behalf  of  the  consignee,  and  a  discharge  with  his  knowledge 
and  assent  is  not  such  a  delivery  as  relieves  the  carrier  from  lia- 
bility.** The  delivery  of  the  cargo  into  the  custom  house,  under  the 
order  of  the  officers,  and  the  payment  of  the  duties  by  the  consignees, 
is  ordinarily  not  a  right  delivery,  and  the  consignees  are  not  re- 
sponsible for  their  safety  afterwards,  especially  where  the  master  has 
failed  to  enter  the  goods  on  the  vessel's  manifest,  thus  subjecting 
them  to  confiscation.**  Where,  however,  the  consignee  does  not 
appear  and  remove  dutiable  goods  within  the  time  allowed  after  the 
arrival  of  the  ship,  it  has  been  held  that  discharge  of  the  cargo  into 
the  public  storehouse  under  the  direction  of  the  collector  of  the  port 
is  a  good  delivfflry  in  compliance  with  the  vessel's  contract.** 

462.  What  Constitutes  Delivery;  Custom  and  Usage. — The  question 
as  to  what  shall  be  deemed  a  sufficient  delivery  to  discharge  a  common 
4»rrier  by  water  has  given  tiie  courts  some  difficulty  in  all  commercial 
countries.*  When  there  is  a  contract  for  any  particular  mode  of 
delivery,  that  will,  of  course,  govern;*  and  sudi  contract  may  be 

14.  Farmers',  etc.,  Bank  v.  Cham-  v.  Liverpool,  etc,  Steamboat  Co.,  46 
plain  Transp.  Co.,  23  Vt  lfi6,  56  Am.  N.  Y.  578,  7  Am.  Rep.  390;  McAn- 
Dec.  68.  drew  v.  Whitlock,  52  N.  Y.  40,  II 

Note :  6  Ann.  Caa.  19.  Am.  Rep.  657. 

15.  The  Thames,  14  Wall.  98,  20  U.  19.  Howland  v.  Greenway,  22  How. 
S.  (L.  ed.)  804.  491,  16  U.  S.  (L.  ed.)  391. 

Note:  6  Ann.  Cas.  19.  20.  Redmond    v.    Iiiverpool,  etc., 

16.  The  Thames,  14  WalL  98,  20  Steamboat  Co.,  46  N.  T.  578,  7  Am. 
TJ.  S.  (L.  ed.)  804.  Rep.  390. 

17.  The  Idaho,  93  U.  S.  576,  23  TJ.     Note:  6  Ann.  Cas.  19,  21. 

S.  (L.  ed.)  978.  1.  Dean  v.  Vaccaro,  2  Head  (Tenn.) 

18.  Howland  v.  Greenway,  22  How.  488,  75  Am.  Dec.  744. 

491,  16  U.  S.  (L.  ed.)  391;  Redmond     2.  Dean  v.  Vaecaio,  2  Head  (Tenn.) 
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implied  from  wliat  is  said  and  done  when  the  goods  are  delivered 
for  carriage,  the  course  of  dealing  of  the  parties,  and  the  attending 
circumstances  generally.'  The  carrier  may  prescribe  the  mode,  man- 
ner, and  the  place  where  it  will  deliver  the  goods,  and  those  who 
are  acquainted  with  its  rules  and  regulations  in  this  pailicular 
must  abide  by  them.*  If  not  otherwise  prescribed,  the  delivery  must 
be  according  to  the  w^  known  and  established  custom  and  usage 
of  the  port  and  of  the  particular  trade,  which  may  determine  the 
time,  place  and  manner  of  delivery,  as  well  as  tiie  time  when  liability 
ends.*  But  iJUiough  custom  may  regulate  ddivery,  it  cannot  dis- 
pense with  it  altf^ether ; '  nor,  on  the  othei:  hand,  can  it  determine 
that  acts  which  the  law  declares  to  be  a  delivery  shall  not  have  that 
effect'  It  has  accordingly  been  held  that  a  usage  of  a  port  to  the 
effect  that,  in  order  to  constitute  a  delivery  of  goods  by  a  water  car- 
rier, a  written  receipt  for  them  must  be  given  by  tiie  consignee  or 
agent  is  invalid  as  contravening  the  fixed  rule  of  the  common  law 
that  a  carrier  discharges  Ha  liability  by  an  actual  or  constructive 
delivery  at  the  proper  time  and  place.* 

463,  Actual  Delivery. — Delivery  by  the  master  of  a  vessel  may 
be  actual  or  constructive.*  Actual  delivery  consists  in  the  complete 
transfer  of  the  possession  and  control  of  the  goods  from  the  vessel  to 
the  consignee  or  his  agent,  and  the  assumption  of  the  same  by  him ; 
and  it  usually  terminates  the  vessel's  liability  whenever  and  however 
made  and  accepted.  What  constitutes  an  actual  delivery  depends 
on  the  facts  of  the  particular  case.'*  The  participation  of  both  par- 
ties is  generally  essential,*^  and  the  surrender  of  possession  by  the 

488,  75  Am.  Dec.  744;  FannerB^  ete.,     And  see  generally,  Cabbiers,  vol.  4, 
Bank  v.  Champlain  Transp.  Co.,  16  p.  829  et  Beq. 

Vt  52,  42  Am.  Dpc  491.  6.  Kohn  v.  Packard,  3  La.  224,  23 

Note:  6  Ann.  Caa.  17.  Am.  Dec.  453;  Ostrander  v.  Brown,  15 

3.  Farmers',  etc.,  Bank  v.  Cham-  Johns.  (N.  Y.)  39,  8  Am.  Dec.  211  and  ' 
plain  Transp.  Co.,  23  Vt.  186,  56  Am.  note.    And  see  supra,  par.  458-460. 
Dee.  68  and  note.  7.  Reed  v.  Richardson,  98  Mass.  216, 

4.  Farmers',  etc.,  Bank  v.  Champlain  93  Am.  Dec.  155. 

Transp.  Co.,  16  Vt.  52,  42  Am.  Dec.      8.  Reed  v.  Richardson,  98  Mass.  216, 
491.  93  Am.  Dee.  155. 

6.'  Richardson  v.  Ooddard,  23  How.      Note :  6  Ann.  Cas.  21. 
28,  16  U.  S.  (L.  ed.)  412  and  note;      9.  Tarbell  v.  Royal  Bxeh.  Shipping 
Constable  v.  National  Steamboat  Co.,  Co.,  110  N.  T.  170,  17  N.  E.  721,  6 
154  U.  S.  51,  14  S.  Ct.  1062,  38  U.  S.  A.  S.  R.  350  and  note;  Rosenstein  v. 
(L.  ed.)  904;  Graves  v.  Hartford,  etc.,  Vogemann,  184  N.  Y.  825,  77  N.  E. 
Steamboat  Co.,  38  Conn.  143,  9  Am.  625,  6  Ann.  Cas.  18  and  note. 
Rep.  369;  Kohn  v.  Packard,  3  La.  224,      10.  Howland  v.  Greenway,  22  How. 
23  Am.  Dec.  453;  Shepherd  v.  Lanfear,  491,  16  U.  S.  (L.  ed.)  392. 
5  La.  336,  25  Am.  Dec.  181;  Reed  v.      11.  Deaver  v.  Bedford,  5  Rob.  (La.) 
Richardson,  98  Mass.  216,  93  Am.  Deo.  245,  39  Am.  Dec.  535. 
155;  Ostrander  v.  Brown,  15  Johns.     12.  Kohn  v.  Packard,  3  La.  224,  23 
(N.  Y.)  39,  8  Am.  Dee.  211  and  note.  Am.  Dee.  463. 

Note:  6  Ann..  Caa.  17  et  seq. 
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master  must  be  attended  with  do  fact  to  impair  the  title  or  affect  the 
peaceful  enjoyment  of  the  property.**  Delivering  the  cargo  charged 
with  a  lien  for  %q  indebtedness  of  the  shipownw  is  no  different  in 
principle  or  effect  from  the  nondeliv^  of  a  portion  or  the  whole  in 
a  damaged  condition.'*  In  the  case  of  bulky  artides,  delivery  is 
complete  wheu  they  are  landed  in  the  customary  manner  upon  the 
wharf,  and  the  consignee  pays  the  freighti  takes  charge  of  and  com- 
mences  to  remove  them.'*  The  receipt  by  tibe  consigned  of  a  part 
only  of  the  goods  does  not  discharge  the  vessel  from  liability  for 
the  remainder,  though  it  may  be  shown  in  miti^tion  of  damages.'* 
If  the  goods  are  put  on  a  lighter  which  is  taken  into  the  custody  of 
the  consignee,  the  vessel's  liability  terminates  at  that  time  and  before 
they  are  landed ;  but  a  deposit  in  a  lighter  remaining  under  the  ves- 
sel's control  until  loaded  is  not  a  good  delivery^  although  the  lighter 
is  sent  by  the  consignee.'' 

464.  Place  of  Delivery. — ^Where  the  contract  is  to  carry  by  water 
from  port  to  port  an  actual  delivery  of  the  goods  into  the  possession 
of  the  owner  or  consignee,  or  at  his  warehouse,  is  not  required  in 
order  to  discharge  the  carrier  from  his  liability.'^  Owners  of  vessels 
being  ordinarily  without  the  means  of  taran^orting  goods  on  land, 
delivery  on  the  customary  wharf  for  the  discharge  of  the  ship  is 
generally  sufficient,  unless  some  other  place  is  fixed  by  contract  or 
established  usage.'*   This  duty  is  not  enlarged  or  modified  merely 

13.  Howland  v.  Greenway,  22  How.  390;  McAndrew  v.  Whitlock,  52  N.  Y. 
491,  16  U.  S.  (L.  ed.)  391.  40,  11  Am.  Rep.  657;  Farmers,  etc., 

14.  O'Brien  v.  Miller,  168  U.  S.  Bank  v.  Champlain  Transp.  Co.,  23 
287,  18  S.  Ct.  140,  42  U.  S.  (L.  ed)  Vt.  186,  56  Am.  Dee.  68  and  note. 
469.  Note :  6  L.R.A.  173. 

16.  Richardson  v.  Goddard,  23  How.      19.  Richardson  v.  Goddard,  23  How.  . 

28,  16  n.  S.  (L.  ed.)  412  and  note;  28,  16  U.  S.  (L.  ed.)  412  and  note-, 

•  Goodwin  v.  Baltimore,  etc.,  R.  Co.,  50  The  Eddy,  6  Wall.  481,  18  U.  S.  (L. 

N.  Y.  154,  10  Am.  Rep.  457.       •  ed.)  486;  Ex  parte  Easton,  95  U.  S. 

Note:  6  Ann.  Cas.  2L  75,  24  U.  S.  (L.  ed.)  373;  Constable 

16.  Cox  y.  Peterson,  30  Ala.  60^  v.  National  Steamship  Co.,  154  U.  S. 


18.  Ridiardson  t.  Goddard,  23  How.  Co.,  46  Conn.  276,  33  Am.  Rep.  21; 
28,  16  U.  S.  (L.  ed.)  412  and  note;  Kohn  t.  Packard,  3  La.  224,  23  Am 
The  Eddy,  5  "Wall.  481,  18  U.  S.  (L.  Rep.  453;  Ridiardson  v.  Riee,  104 
ed.)  486;  Ex  parte  Easton,  95  U.  S.  Mass.  156,  6  Am.  Rep.  210;  Ostrander 
75,  24  U.  S.  (L.  ed.)  373;  Graves  v.  v.  Brown,  15  Johns.  (N.  Y.)  39,  8 
Hartford,  eto.,  Steamboat  Co.,  38  Am.  Dee.  211  and  note;  Fisk  t.  New- 
Conn.  143,  9  Am.  Rep.  369;  Kohn  v.  ton,  1  Denio  (N.  Y.)  45,  43  Am.  Dec 
Packard,  3  La.  224,  23  Am.  Dec.  453  ;  649;  McAndrew  t.  Wbitlock,  62  N.  Y. 
Richardson  v.  Rice,  104  Mass.  156,  6  40,  11  Am.  Rep.  657;  Tarbell  v.  Royal 
Am.  Rep.  210;  Fisk  v.  Newton,  1  Exch.  Shipping  Co.,  110  N.  Y.  170, 
Denio  (N.  Y.)  45,  43  Am.  Dec.  649;  17  N.  E.  721,  6  A.  S.  R.  350  and  note; 
Redmond  v.  Liverpool,  etc..  Steam-  Dean  v.  Vaoearo,  2  Head  (Tenn.)  488, 
boat  Co..  46  N.  Y.  578,  7  Am.  Rep.  75  Am.  Dee.  744;  Morgan  v.  Dibble 


68  Am.  Dec.  145. 

17.  Note :  6  Ann.  Cas.  20. 


51,  14  S.  Ct  1062,  38  U.  S.  (L.  ed.) 
903;  Hodgdon  v.  New  York,  etc.,  R 
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by  marka  upon  the  packages  giving  the  street  and  number  of  the 
consignee's  place  of  business,'"  but  a  contract  to  deliver  at  the  con- 
signee's addresB  has  been  inferred  from  making  a  charge  for  cart- 
age.^  If,  however,  tiie  vessel  owner,  after  landing  goods  at  the  wharf, 
volnntarily  assumes  to  make  delivery  at  the  consignee's  place  of 
business,  no  lien  for  cartage  arises.'  Acceptance  by  a  river  steamer 
of  goods  marked  for  delivery  at  a  private  landing  imports  a  contract 
to  deliver  them  there,  and  renders  the  carrier  liable  for  unjustifiable 
delivery  at  another  landing.  And  if  such  delivery  is  made  with  a  * 
wilful  purpose  to  harass  and  injure  the  owner,  punitive  damages  may 
be  recovered.*  The  place  of  unloading  must  be  safe  and  suitable 
for  the  given  cargo.  The  vessel  is  accordingly  liable  for  loss  by  the 
giving  way  of  the  wharf  chosen  by  it,*  or  hy  discharging  the  goods 
at  a  remote,  unusual,  or  inaccessible  spot,  or  upon  an  uncovered  pier, 
so  that  they  are  exposed  to  ihe  weather  or  to  any  unusual  hazard.* 
Where  the  owners  of  the  cargo  have  taken  no  steps  upon  the  faith 
of  its  being  unladen  at  the  carrier's  pier,  they  are  not  prejudiced  by 
a  change  of  unloading  to  a  neighboring  pier,  nor  is  this  such  a 
deviation  as  renders  the  vessel  an  insurer  of  the  goods  so  unloading.' 
Though  tibe  master  finds  that  there  will  be  a  delay  of  several  da^ 
on  accoimt  of  congestion,  in  delivering  the  cargo  at  the  only  place 
suitable,  he  is  not  justified  in  carrying  the  goods  to  another  port  at 
the  expense  of  the  owner  and  without  notice  to  him.'  The  place 
of  delivery  may  be  altered  by  legal  regulations  at  the  port  of  delivery, 
as  where  the  vessel  is  placed  in  quarantine  and  compelled  to  discharge 
at  the  usual  place  for  quarantined  vessels.* 

465.  Right  to  Designate  Wharf;  Duty  of  Consignee.— The  master 
9f  the  ship  is  ordinarily  authorized  to  select  the  wharf  at  which  he 
ffill  discharge  the  cargo,'  particularly  if  tiiat  be  the  custom  known 
to  the  consignor.'®  If,  however,  the  contract  of  affreightment  is  for 

29  Tex.  107, 94  Am.  Dee.  264;  Farmers,  S.  Constable  v.  National  SteaDuSnp 

etc.,  Bank  v.  Champlain  Transp.  Co.,  Co.,  154  U.  S.  51,  14  S.  Ct  1062, 

23  Vt  1S6,  56  Am.  Dec.  68  and  note.  38  TJ.  S.  (L.  ed.)  903. 

Notes:  6  L.B.A  173;  6  Ann.  Cas.  Note:  6  Ann.  Cas.  18. 

16  et  seq.  6.  Constable  v.  National  Steamship 

And  see  Cabriebs,  vol.  4,  p.  822  et  Co.,  154  U.  S.  51,  14  S.  Ct.  1062,  38 

seq.  U.  S.  (L.  ed.)  903. 

80.  lUebardson  v.  Rice,  104  Mass.  7.  Tbe  Convoy's  Wbeat,  3  Wall.  225, 


2.  Richardson  v.  Riee,  104  Mass.  2S  Am.  Dec.  181. 
156, 6  Am.  Rep.  210.  Note:  6  Ann.  Cas.  17. 

3.  Stzicker  v.  Leathers,  68  Miss.     9.  Note:  6  Ann.  Caa.  17. 

803,  9  So.  821,  13  L.R.A.  600.  And  10.  Constable  v.  National  Steamship 
see  infra,  par.  483.  Co.,  154  U:  S.  51,  14  S.  Ct  1062,  38 

4.  Notes:  6  L.BA.  172;  6  Ann.  Cas.  U.  S.  (L.  ed.)  903. 


156,  6  Am.  Rep.  210. 

1.  Note:  1  Eng.  Rnl.  Cas.  232. 


18  U.  S.  (L.  ed.)  194. 
8.  Shepbeid  v.  Lanfear,  5  La.  336, 


18. 
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delivery  at  b  port  generally,  the  ooxudgaee,  if  he  owns  titte  entire 
cargo,  often  has  the  option  to  desi^ate  ike  place  of  discharge,  and 

it  is  the  master's  duty  to  obey  his  directions  in  that  respect  if  the 
option  be  exercised  in  a  reasonable  manner.^^  A  port  usage  may 
entitle  the  majority  of  the  owners  of  the  cargo  to  select  Uie  wharf, 
or  it  may  fix  the  locality  by  the  nature  of  the  cargo.  The  cai^ 
owner  cannot  require  the  cargo  to  be  unloaded  at  a  wharf  not  adapted 
to  the  vessel,  and  which  would  endanger  or  mutilate  the  vessel.** 
If  there  be  no  customary  <h:  agreed  place  for  delivery,  the  consignee 
must  be  ready  to  receive  the  cargo  from  the  ship  upon  notice  of  arrival, 
or  provide  a  suitable  place  of  discharge  within  a  reasonable  time.'*  If 
the  consignee  designates  no  suitable  wharf  or  place,'*  or  if  the  wharf 
designated  is  inaccessible  because  of  its  crowded  condition,'*  the  mas- 
ter may  discharge  the  cargo  elsewhere  and  warehouse  it  at  the  con- 
signee's expense,''  or  await  his  pleasure  and  charge  demurrage  for 
the  delay."  It  will  not,  however,  release  him  from  his  duty  to  deliver 
the  goods.'*  If  the  ship  is  unable,  by  reason  of  ice,  low  water,  and 
the  like,  to  deliver  at  the  proper  place,  the  consignee,  in  the  absence  of 
a  custom  to  lighter,  is  not  obligated  to  come  to  the  ship  and  accept 
delivery  there,  and  is  not  liable  for  the  resulting  delay." 

466.  Necessity  that  Delivery  Be  at  Proper  Time. — The  maf-tcr 
of  a  ship  must  tender  delivery  at  a  proper  time  and  under  such  cir- 
cumstances that  the  consignee  may  receive  and  remove  the  goods  con- 
sistently with  their  safety,  and  it  is  the  duty  of  the  carrier  to  hold 
the  goods  in  his  custody  until  this  may  be  done,  and  while  he  does 
so  he  continues  to  hold  them  under  his  responsibility  as  carrier.*® 
For  example,  a  carrier  may  not  lawfully  deposit  goods  on  a  wharf 
at  night  or  on  Sunday,  and  abandon  tiiem  without  a  proper  cus- 

11.  MeNeal  v.  Braun,  53  N.  J.  L.  17.  Nordin  v.  Bemis,  32  Conn.  268, 
617,  23  Atl.  687,  26  A.  S.  R.  441.      85  Am.  Dec.  255  and  note;  McNeal 

Notes:  6  L.R.A.  172;  6  Ann.  Caa.  v.  Braun,  53  N.  j;  L.  617,  23  Atl.  687, 

17.  26  A.  S.  B.  44L  And  see  infra,  par. 

12.  Note:  6  Ann.  Cas.  17.  557  et  seq. 

13.  Nordin  v.  Bemis,  32  Conn.  268,  18.  McNeal  v.  Braun,  53  N.  J.  L. 
85  Am.  Dec.  255;  Hodgdon  v.  New  617^  23  Atl.  687,  26  A.  S.  R.  441. 
York,  ete.,  R.  Co.,  46  Conn.  276,  33  19.  Hodgdon  v.  New  York,  etc.,  R. 
Am   Rop.  21;  McNeal  V   Braun,  53  Co.,  46  Conn.  276,  33  Am.  Rep.  21. 
N.  J  L.  617,  23  Atl.  687,  26  A.  S.  ^^^^^^  p„  ggg. 

it  ^  J  J         XT      -o-   1     *     T>      20.  Richardson  v.  Goddard,  23  How. 

CaNfctr  276^13  I" Vep."  21!  f  -  %i\  t^^^r'^'tl 

15.  McNeal  f.  Braun.  53  N.  J.  L.  5?™?°/-  ^^.^  ^^-^.H 
617,  23  Atl.  687,  26  A.  S.  R.  141.  J?^-  ^  ^^'^'^^  Vj'*" 

16.  Nordin  v.  Bemis,  32  Conn.  268,  We,  29  Tex.  107.  94  Am.  Dec  284. 
85  Am.  Dec.  255;  Hodgdon  v.  New     Note:  6  Ann.  Cas.  21. 

York,  etc.,  R.   Co..   46   Conn.   276,      Generally  as  to  tbe  tmie  of  deUvery 
33  Am.  Rep.  21;  MeNeal  v.  Braun,  by  a  carrier  of  goods,  see  CifiBOBBS, 
53  N.  J.  L.  617,  23  AtL  687,  26  A.  S.  vol  4,  p.  834  et  aeq. 
R.  441. 
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todian,  before  the  otKUOgnee  had  proper  time  and  opportunity  to  take 
them  into  his  possession  and  caieA  There  is,  however,  no  general 
usage  which  forbids  ^e  unlading  of  vessels,  and  a  tender  of  freight 
to  the  consignee,  on  the  day  set  c^art  for  a  church  festival,  fast,  or 
Toluntary  holiday.*  The  consignee  cannot  object  that  goods  were 
placed  on  a  wharf  at  the  usual  dinner  hour  of  truckmen.'  The  vessel 
owner  takes  the  risk  of  the  weather  in  unloading,  and  is  liable  for 
damage  to  peri^able  goods  by  discharging  them  in  inclement  weath- 
er,* particularly  when  the  master  has  be^  notified  not  to  discharge 
imless  the  day  is  fair,  and  has  acquiesced.*  So  if  the  weather  on  the 
day  the  goods  are  landed  is  such  that  they  cannot  be  received  and 
removed  with  safety,  the  consignee  is  not  obliged  to  receive  them  if 
notified  that  they  are  upon,  the  wharf. • 

467.  Master's  Duty  to  Unload  and  Place  Goods  in  Readiness  for 
Delivery. — ^Zt  is  ordinarily  the  duty  of  the  master  of  a  vessel  to  unload 
the  cargo  and  place  it  in  readiness  for  delivery  to  the  consignee,' 
and  there  is  an  implied  obligation  that  this  shall  be  accomplished 
with  sound  machinery,  competent  hands,  and  in  such  manner  that 
no  unnecessary  injury  shall  be  done  thereto.'  Goods  so  landed  will 
be  under  the  master's  care  and  responsibility,  without  additional  ex- 
pense to  the  oonfiigDee  of  them  until  they  shall  be  ready  for  delivery.' 
The  different  consignments  constituting  the  cargo  must  be  properly 
separated,  so  as  to  be  open  to  inspection  and  conveniently  accessible 
to  their  respective  owners.''*  If  freight  is  to  be  paid  pro  rata  upon 
the  goods  as  unloaded,  the  master  must  unload  them  in  such  quanti- 
ties that  he  may  be  able  to  have  the  pro  rata  freight  ascertained ;  and 
until  this  is  done  the  goods  are  not  ready  for  delivery.  However, 
neither  party  can  require  that  merchandise  shipped  under  one  bill 
of  lading  shall  be  put  up  into  parcels  for  delivery,  or  for  the  pay- 

1.  Richardson  v.  Goddard,  23  How.  7.  See  infra,  par.  489,  500. 

28,  16  U.  S.  (L.  ed.)  412  and  note;  8.  Kerry  v.  Pacific  Marine  Co.,  121 

Rolfe  V.  The  Boskemut  Bay,  40  Fed.  Gal.  564,  54  Pac  89,  66  A.  S.  R.  65; 

91,  6  LJIA.  172  and  note.  McGregor  v.  Kilgore,  6  Ohio  358,  27 

Note:  6  Ann.  Cas.  21.  Am.  Deo,  260. 

8.  iUehardson  v.  Goddard,  23  How.  Note:  8  L.R.A.  173. 

28,  16  U.  S.  (L  ed.)  412  and  note.  .9,  Brittan  "v.  B'amaby,  21  How.  527, 

Notes:  6  L-BJL  172;  6  Ann.  Cas.  jj  g       ^  ^  -y^jf 

V  *    it  *      r.     ni  Note:  6  Ann.  Cas.  19. 

4.  t^w  t!"whSoS'  62  N.  Y.  ,  1?:  ^he  Eddy,  5  Wall  ^1,  18  V 

40,  11  Am.  Rep.  657;  Morgan  v.  Dib-  f-  f^- parte  Easton.  95 
ble.  29  Tex.  107,  94  Am.  Dee.  264.  S.  68,  24  U.  S.  (L.  ed.)  373;  Graves 

Notes:  6  L.iLA.  173;  6  Ann.  Caa.      Hartford,  etc,  Steamboat  Co.,  38 

18  et  aeq.  Conn.  143,  9  Am.  Rep.  360;  Redmond 

6.  McAiidrews  t.  Whitloek,  62  N.  ^-  Liverpool,  et&.  Steamboat  Co.,  48 

Y.  40,  11  Am.  Rep.  657.  N.  Y.  578,  7  Am.  Rep.  390. 

6.  Morgan  v.  Dibble^  29  Tex.  107,     Note:  6  Ann.  Cas.  21. 
94  Am.  Dee.  264. 
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ment  of  frdghti  unless  bf  stipulation  in  the  bill  of  lading,  or  by 
subsequent  agreement^^ 

468.  Time  Allowed  Vessel  for  Unloading  and  Delivery;  Delivery 
in  Instalments. — The  master  of  a  veseel  is  bound  to  deliver  within 
(he  customary  or  reasonable  time,  which  will  depend  upon  tka  facili' 
lies  for  the  discharge  of  the  cargo  at  the  port  of  delivoy,  and  the 
impediments  in  the  way  of  it**  Where  the  amount  of  freight  ia 
large,  and  for  a  large  number  of  persons,  it  is  not  unreasonable  for 
him  to  refuse  to  commence  the  delivery  until  the  vessd  is  unladen 
and  the  goods  properly  arranged  for  the  owners.*'  The  ship  is  not 
bound  to  land  the  entire  shipment  in  one  day,  if  that  be  impractica- 
ble; and  when  landings  of  the  same  shipment  are  made  on  different 
days,  if  the  shipper  disr^arda  the  notice  given  to  him  that  such  will 
be  the  case,  and  is  not  present  to  receive  them,  they  may  be  stored 
At  his  risk  and  expense,  a»  in  other  cases.'^ 

469.  Duty  of  Carrier  to  Give  Notice  of  Arrival. — In  the  absence  of 
agreemwt  or  custom,  a  mere  deposit  of  goods  upon  a  wharf,  without 
acceptance  by  the  consignee,  does  not  terminate  the  veesera  liability 
as  carrier.  In  ordra*  that  it  may  operate  as  a  valid  constructive  deliv- 
ery, the  master  must  generally  give  due  and  reasonable  notice  to  the 
consignee  of  the  arrival  of  the  goods  and  their  readiness  for  delivery, 
if  the  consignee  be  known  and  accessible,  so  as  to  afford  him  a  fair 
opportunity  of  providing  suitable  means  to  ren^ve  them  or  put  them 
under  proper  care  and  custody.*'  Such  notice  need  not  be  delayed 
until  the  cargo  is  unloaded  and  all  the  acts  performed  which  are  le- 
qmred  to  disdiai^  the  carrier.  On  the  contrary,  it  is  mcnre  usual  and 

11.  Brittan  v.  Bamaby,  21  How.  165  HI  670,  46  N.  E.  374,  36  L.BJL 
£27,  16  U.  S.  (L.  ed.)  177.  And  see  527;  Eohn  v.  Packard,  3  La.  224,  23 
infra,  par.  468.  Am.  Dec.  453;  Hill  Mfg.  Co.  V.  Bo»- 

12.  Brittan  v.  Bamaby,  21  How.  ton,  etc.,  R.  Corp.,  104  Mass.  122, 
527,  16  U.  S.  (L.  ed.)  177.  6    Am.    Rep.    202;    Ostnmder  v. 

Note:  6  L.BA.  172.  Brown,  15  Johns.  (N.  Y.)  39,  8  Am. 

IS.  Graves  v.  Hartford,  etc.,  Steams  Dee.  211  and  note;  Redmond  v.  liver- 
toat  Co.,  38  Conn.  143,  9  Am.  Rep.  pool,  etc.,  Steamboat  Co.,  4S  N.  Y. 


14.  Brittan  v.  Barnaby,  21  How.  Whitloek,  52  N.  Y.  40,  11  Am.  Rep. 
527,  16  U.  S.  (L.  ed.)  177.  And  pee  657;  Tarbell  v.  Royal  Exeh.  Shipping 
infra,  par.  468,  489,  500.  Co.,  UO  N.  Y.  170,  17  N.  E.  721,  6 

15.  Ridiardson  v.  Goddard,  23  How.  A.  S.  R.  350  and  note;  Rosenstein  v. 
2S,  16  U.  S.  (L.  ed.)  412  and  note;  Vogemann,  184  N.  Y.  325,  77  N.  E. 
The  Eddy,  5  WalL  481,  18  U.  S.  (L.  625,  6  Ann.  Cas.  13  and  note;  Dean 
«d.)  486;  Ex  parte  Easton,  95  U.  8.  v.  Vaeoaio,  2  Head  (Tenn.)  488,  76 
68,  24  U.  S.  (L.  ed.)  373;  Constable  Am.  Dee.  744;  Morgan  v.  Dibble,  29 
V.  National  Steamship  Co.,  164  V.  S.  Tex.  107,  94  Am.  Dee.  264. 

51,  14  S.  Ct.  1062,  38  U.  S.  (L.  ed.)      Notes:  8  Am.  Dee.  215,  218;  6  Ann. 
903;  Rolfe  v.  The  Boskenna  Bay,  40  Gas.  18;  1  Eng.  Rnl.  Caa.  232. 
Fed.  91,  6  L.R.A.  172  and  note;  Turn-     And  See  Cibburs,  vol.  4,  pp.  823, 
er  V.  Hnff,  46  Azk.  222,  55  Am.  Rep.  826.  826. 
580:  lUinois  Cent  B.  Co.  t.  Carter, 


369. 


678,  7  Am.  Rep.  390;  MeAndrew  v. 
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equally  effectual  to  givo  notice  at  the  time  the  work  of  diacharging 
the  vessel  ia  commenced.  But  it  must  not  so  long  precede  the  readi- 
ness to  deliver  as  to  impose  on  the  con»gnee  an  unusual  and  unneces- 
aaiy  harden  of  keeping  in  readiness  to  receive  and  transport  his  goods. 
The  notioe  need  not,  as  a  rule,  be  repeated,  though  delivery  be  casually 
interrupted  after  being  commenced.^* 

470,  Suffldenty  of  Notice. — Delivery  of  a  bill  of  lading  by  th» 
vessel's  agent  is  not  due  and  sufficient  notice  of  arrival,''  and  a  notice 
published  in  a  new^>aper  has  likewise  been  held  insufficient,  unless 
it  is  shown  to  have  actually  come  to  the  attention  of  the  consignee.^^ 
However,  t^e  posting  on  a  bulletin  board  in  the  custom  house  of 
notice  of  the  time  and  place  of  the  dischar^  of  a  cargo  from  a  trans- 
atlantic liner  has  been  held  sufficient,  where  according  to  the  custom 
of  the  port'*  Consignees  of  a  vessel  receiving  goods  which  are  to  be 
reshipped  to  the  plaintiff's  place  of  residence  are  not  guilty  of  such 
negligence  as  will  charge  &em  with  a  subsequent  loss,  when  they 
keep  the  goods  without  apprising  the  plaintiff  of  their  arrival,  if  tiiey 
advertise  that  fact  in  a  newspap^,  and  ship  the  goods  in  a  vessel 
whose  captain  had  been  authorized  to  bring  them.*^ 

471.  When  Notice  Unnecessary. — It  is  well  settled  that  notice  of 
arrival  of  goods,  though  generally  essential,  may  be  dispensed  with 
in  particular  cases.  It  may  be  waived  by  an  express  stipulation  in 
the  bill  of  lading  that  the  goods  may  be  unloaded  without  notice  and 
be  at  the  risk  of  the  consignee  from  that  time.^  li  has  been  held, 
also,  that  a  provision  in  the  bill  of  lading  that  the  goods  shall  be 
taken  from  alongside  by  the  consignee  immediately  the  vessel  is  ready 
to  discharge  is  inconsistent  with  the  idea  of  personal  notice  of  dis- 
charge of  cargo.*  The  previous  course  of  dealing  between  tho  parties 
may  dispense  with  notice  without  express  contract,'  as,  for  example^ 
where  the  shipper  has  been  accustomed  to  forward  goods  to  his  agent 
at  a  certain  pier,  where  the  agent  calls  for  and  removes  them  daily.* 
Notice  may  also  be  rendered  unnecessary  by  the  custom  or  course  of 

16.  Note:  6  Ann.  Cas.  18.  v.  The  Boskenna  Bay,  40  Fed.  91,  ft 

17.  Dean    v.    Vaccaro,    2    Head  L.R.A.  172. 

(Tenn.)  488,  75  Am.  Deo.  744.  Note:  6  Ann.  Cas.  19. 

18.  Kohn  T.  Packard,  3  La.  224,  2.  Constable  v.  National  Steamship 
23  Am.  Dec.  453.  Co.,  154  U.  8.  51,  14  S.  Ct.  1062,  38 

Note:  6  Ann.  Cas.  18.  U.  S.  (L.  ed.)  903. 

19.  Constable  t.  National  Steamship  3.  Turner  v.  Huff,  46  Ark.  222,  55 
Co.,  154  U.  8.  51,  14  S.  Ct  1062,  38  Am.  Rep.  580;  Illinois  Cent.  R.  Co. 
U.  S.  (L.  ed.)  903.           •  v.  Carter,  165  Dl.  570,  46  N.  E.  374, 

Note:  6  Ann.  Cas.  19.  36  L.R.A.  527;  Fannera',  etc.,  Bank 

20.  Deaver  v.  Bedford,  6  Rob.  v.  Champlain  Transp.  Co.,  23  Vt.  186, 
(La.)  245,  39  Am.  Dec.  535.  56  Am.  Dec.  68. 

1.  Constable  t.  National  Steamship     Note:  6  Ann.  Cas.  19. 
Co.,  154  U.  S.  51,  14  S.  Ct.  1062,  38     4.  Note:  Ana.  Cm.  19. 
U.  S.  (L.  ed.)  903  and  note;  Rolfe 
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bu^neas  of  carriezs  in  the  same  trade  in  which  the  partitalar  vess^ 
is  employed  at  the  locality  where  the  goods  are  landed  to  leave  goods 
at  the  usual  landings  without  notice."  This  is  true  whethw  the  usage 
was  known  to  the  shipper  or  not;  the  rule  being  that  every  person 
who  contracts  with  another  for  services  in  his  particular  trade  is  under- 
stood to  contract  with  reference  to  the  usage  of  the  teade.*  Some 
■courts  hold,  however,  that  the  custom  or  iisage  of  the  port  cannot  be 
allowed  to  dispense  with  notice,  even  though  the  consignee  had  sub- 
mitted to  it  previously  when  no  loss  occurred.'  According  to  some 
decisions  notice  may  be  unnecessary  if  the  conngnee  has  actual  knowl- 
edge from  other  sources  as  to  when  and  where  the  cargo  will  be  de- 
livered.* But  there  is  also  authority  to  the  effect  that  the  fact  that 
the  consignee  or  his  agent  knew  incidentally  that  tbe  vessel  had  ar- 
rived did  not  relieve  liie  carrier  of  the  duty  to  give  notice  of  the  time 
and  place  of  the  diM^ai^e.*  IMIure  to  give  notice  otherwise  iwceasary 
is  excused  when  the  consignee  is  unknown,  or  is  absent,  or  cannot  be 
found  after  diligent  search,** 

472.  Time  Allowed  Consignee  to  Receive  and  Remove  Goods. — The 
liability  of  a  carrier  by  water  does  not  terminate  immediately  iipfm 
the  giving  of  notice  of  arrival,  but  generally  continues  \mtil  the  con- 
signee has  had  reasonable  time  and  opportunity  to  call  for,  inspect 
■and  remove  his  goods,^*  particularly  where  the  carrier  has  a  regular 
wharf  with  ample  eonveniracee  for  keeping  l^e  goods  safely.*'  A 
vessel  owner  is  accordingly  liable  for  the  loss  of  ike  goods  resulting 

IS.  Constable  v.  National  Steamship  369;  Hill  Mfg.  Co.  v.  Boston,  etc., 
Co.,  154  U.  S.  51,  14  S.  Ct.  1062,  38  R.  Corp.,  104  Mass.  122,  6  Am.  Rep. 
U.  S.  (L.  ed.)  903;  Rolfe  v.  The  Bob-  202;  McNeal  v.  Braun,  53  N.  J.  L. 
kenna  Bay,  40  Fed.  91,  6  L.R.A.  172;  617,  23  Atl.  687,  26  A.  S.  R.  441; 
Turner  v.  Huff,  46  Ark.  222,  55  Am.  Redmond  v.  Liverpool,  etc,  Steam- 
Bep.  580;  Illinois  Cent.  R.  Co.  v.  boat  Co.,  46  N.  Y.  578,  7  Am.  Rep. 
Carter,  165  lU.  570,  46  N.  B.  374,  36  390;  McAndrew  v.  Whitlock,  52  N.  Y. 
L.R.A.  527.  40, 11  Am.  Rep.  657;  Western  Transp, 

Note:  6  Ann.  Cas.  18  et  seq.  Co.  v.  Hoyt,  69  N.  Y.  230,  25  Am. 

6.  Turner  v.  Huff,  46  Ark.  222,  55  Rep.  175;  Tarbell  v.  Royal  Exch.  Ship- 
Am.  Rep.  580;  Illinois  Cent.  R.  Co.  ping  Co.,  UO  N.  Y.  170,  17  N,  E.  721, 
V.  Carter,  165  111.  570,  46  N.  E.  374,  6  A.  S.  R.  350  and  note;  Rosenstein  v. 
36  L.R.A  527.  Vogemann,  184  N.  Y.  325,  77  N.  E.  625, 
■   Note:  6  Ann.  Cas.  18  et  seq.  6  Ann.  Cas.  13  and  note;  Dean  v.  Vac- 

7.  Kohn  V.  Packard,  3  La.  224,  23  caro,  2  Head  (Tenn.)  488,  75  Am. 
Am.  Dec.  453;  Dean  v.  Vaccaro,  2  Dec.  744;  Morgan  v.  Dibble,  29  Tex. 
Head  (Tenn.)  488,  75  Am.  Dee.  744.      107,  94  Am.  Dec.  264;  Farmers',  etc., 

8.  Moi^an  v.  Dibble,  29  Tex.  107,  Bank  v.  Champlain  Transp.  Co.,  23 
S4  Am.  Dec.  264.  Vt.  186,  5fi  Am.  Dec.  68  and  note. 

9.  Note:  6  Ann.  Cas.  18.  Notes:  8  Am.  Dec.  215,  218;  6  Ann. 

10.  The  Thames,  14  Wall  98,  20  U.  Cas.  18;  1  Eng.  Rul.  Cas.  232. 

S.  (L.  ed.)  804.  12.  Graves  v.  Hartford,  etc,  Steam- 

Note:  6  Ann.  Cas.  19.  boat,  etc,  Co.,  38  Conn.  143,  0  Am. 

11.  Graves  v.  Hartford,  eto.,  Steam-  Rep.  369. 

boat  Ca,  3S  Conn.  143,  9  Am.  Rep.     Note:  6  Ann.  Cas.  17  et  seq. 

1358 


Digitized  by 


24  B.  C.  U 


SHIPPING 


§  473 


from  the  collapse  of  a  pier,  before  the  expiration  of  the  time  for 
removal,  irrespective  of  the  question  of  negligence  in  failing  to  select 
a  safe  place  to  unload.^'  On  the  other  hand,  the  stringent  liability 
of  the  carrier  cannot  be  continued  at  the  option  or  to  suit  the  con- 
venience of  the  consignee.  The  consignee  is  bound  to  act  promptly 
in  taking  the  goods,  and  if  he  fails  to  do  so,  whatever  oth^  duty 
may  rest  upon  the  carrier  in  respect  to  the  goods,  bis  liability,  as 
insurer,  is  by  such  failure  terminated.'*  If  a  specified  time  is  given 
by  the  contract  of  affreightment,  the  consignee  is  entitled  to  the  whole 
thereof,  and  it  cannot  be  shortened  by  notice  from  the  vessel  to  remove 
Booner.^*  Where  no  time  is  defhiitely  fixed,  the  consignee  is  entitled 
to  a  time  within  usual  business  hours  reasonably  Sufficient  nnder 
ordinary  circumstances  to  allow  him  to  make  the  usual  and  necessary 
preparations  to  receive  and  transport  the  goods,  having  regard  to 
ally.**  Thus,  where  notice  had  been  given  the  consignees,  and  they 
had  bad  three  full  days  in  which  to  remove  the  goods  from  the  wharf, 
it  was  held  that  a  reasonable  opportunity  for  removal  had  been  given, 
and  that  the  carrier's  liability  was  at  an  end.*'  The  period  is  to  be 
computed  from  the  time  tiie  vessel  is  laid  alongside  of  the  wharf  and 
the  cargo  is  ready  lot  delivery.*' 

473.  Duty  to  Protect  Goods  after  Unloading. — Goods  unloaded 
from  the  vessel  but  not  delivered,  actually  or  constructively,  are  in 
the  master's  possession  as  carrier,  and  he  is  responsible  as  such  for 
their  safety  and  protection.**  And  although  due  tender  or  construc- 
tive delivery  terminates  the  strict  liability  as  carrier,  it  leaves  the 
vessel  owner  under  a  duty  as  bailee  or  warehouseman  to  take  ordinar^i' 
cars  of  the  property  so  long  as  it  remains  in  his  actual  possession.** 

13.  Rosenatein  v.  Vogemann,  184     Note:  6  Ann.  Caa.  18. 
N.  Y.  325,  77  N.  E.  625,  6  Ann.  Cas.     And  see  supra,  par.  466. 

13.    And  see  supra,  par.  464.  17.  Tarbell  v.  Royal  Exeh.  Shipping 

14.  Rolfe  V.  The  Boskenna  Bay,  40  Co.,  110  N.  Y.  170,  17  N.  B.  721,  6 
Fed.  91,  6  L.R.A.  172;  Illinois  Cent.  A.  S.  R.  350. 

R.  Co.  V.  Carter,  165  111.  570,  46  N.  Note:  6  Ann.  Cas.  21. 

K.  374,  36  L.R.A.  527;  McAndrew  v.  18.  McNeal  v.  Braun,  53  N.  J.  L. 

Whitlock.  52  N.  Y.  40.  11  Am.  Rep.  617,  23  Atl.  687,  26  A.  S.  R.  441. 

667;  Tarbell  v.  Roval  Exch.  Shipping  19.  Brittan  v.  Bamaby,  21  How. 

Co.,  110  N.  Y.  170,  17  N.  E.  721,  6  527,  16  U.  S.  (L.  ed.)  177;  McAndrew 

A.  S.  R.  350  and  note;  Rosenstein  v.  v.  Whitlock,  52  N.  Y.  40,  11  Am.  Rep. 

Vopemann,  184  N.  Y.  325,  77  N.  E.  657;  Rosenstein  v,  Vogemann,  184  N. 

625,  6  Ann.  Caa.  13  and  note.    And  Y.  326,  77  N.  E.  626,  6  Ann.  Cas.  13 

Bee  Carriers,  vol.  4,  p.  823.  and  note;  Moz^n  t.  Dibble,  29  Tex. 

16.  Western  Tranap.  Co.  v.  Hoyt,  107,  94  Am.  Dec.  264. 

69  N.  Y.  230,  25  Am.  Rep.  175.  Note:  6  Ann.  Cas.  18,  19. 

16.  McNeal  v.  Braun,  53  N.  J.  L.  20.  Kohn  v.  Packard,  3  La.  224,  23 

617,  23  Atl.  687,  26  A.  S.  R,  441;  Mc-  Am.  Dec.  463;  Oatrander  v.  Brown,  15 

Andrew  v.  Whitlock,  62  N.  Y.  40,  11  Johns.  (N.  Y.)  39,  8  Am.  Deo.  211  and 

Am.  Rep.  067.  note;   Redmond   v.  Livezpool,  etc., 
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He  oaanot  abandon  the  goods  on  the  wharf^  or  leave  them  unpro- 
tected from  the  wealher  or  theft,  but  must  secure  them  upon  the 
vessel  or  in  SMne  safe  place  on  shore,  and  is  liable  for  any  loss  or 
damage  that  could  have  been  avoided  by  due  diligence  in  this  respect.^ 
Where  goods  held  on  a  wharf  after  the  termination  of  strict  carriers' 
liability  are  taken  away  by  a  person  not  entitled,  by  reason  of  the  neg- 
ligence of  the  vessel  owner,  the  consignee's  delay  in  removing  them 
is  not  a  concurring  cause  of  the  loss  *  These  principles,  however,  do 
not  apply  where  the  consignee  is  present,  accepts  the  consignment  and 
pays  the  freight,  and  the  goods  are  landed  on  a  public  wharf,  with 
notice  to  him,  and  he  is  afforded  a  reasonable  time  and  opportunity 
to  take  charge  of  <uid  remove  them ;  for  their  l^al  custody  is  ihea 
transferred  from  the  carrier  to  the  consignee,  at  least  where  the  latter 
is  owner  of  the  goods,  or  bound  to  accept  them.'  It  is  then  his  duty, 
and  not  tiiat  of  the  shipowner,  to  provide  a  suitable  and  safe  place 
on  shore  in  which  they  may  be  stored.*  And  if  the  consignee  gives 
the  ^ip's  agent  instructions  not  to  store  goods  left  on  the  wharf,  the 
vessel  is  not  liable  for  damage  thereto,  if  ordinary  care  was  used  to 
preserve  them.' 

474.  Right  to  Store  Unclaimed  Goods. — If  the  consignee  M  goods 
unloaded  and  ready  for  delivery  is  dead,  absent  or  cannot  be  found, 
rejects  the  goods,  or  omits  to  appear  and  take  charge  of  them  within 
a  reasonable  time  after  notice  of  arrival,  the  master  or  owner  of  the 
vessel  may  store  them  for  the  owner's  account  in  a  place  of  safety, 
with  notice  to  the  consignee  or  owner  that  they  are  so  stored,  subject 
to  the  lien  of  the  ship  for  the  freight  and  chargei*.  When  he  has 
done  this,  the  ship  has  performed  her  duty  to  make  delivery,  and  is 
discharged  from  all  further  liability  upon  the  contract  of  c^reight- 
ment'or  for  the  safety  of  the  good&'   Their  proper  storage  is  the 

Steamboat  Co.,  46  N.  Y.  578,  7  Am.  110  N.  Y.  170, 17  N.  E.  721,  6  A.  S.  B. 

Rep.  390;  Goodwin  v.  Baltimore,  etc.,  350;  Morgan  v.  Dibble,  29  Tex.  107,  94 

B.  Co.,  50  N.  Y.  154, 10  Am.  Rep.  457;  Am.  Dec  264 

Tarbell  v.  Royal  Eieh.  Shipping  Co.,  Notes:  6  L.R.A.  173;  6  Ann.  Cas. 

110  N.  Y.  170, 17  N.  E.  721,  6  A.  8.  R.  18,  19,  21. 

350.    Generally  as  to  the  duties  of  a  2.  Tarbell  v.  Royal  Ezch.  Shipping 

carrier  of  goods  as  a  warehouseman,  Co.,  110  N.  Y.  170, 17  N.  E.  721,  6  A. 

see  Carmers,  vol.  4,  p.  747  et  seq.  S.  R.  360. 

1.  Richardson  v.  Goddard,  23  How.  3.  Goodwin  v.  Baltimore,  etc.,  R. 

28,  16  U.  S.  (L.  ed.)  412  and  note;  Co.,  50  N.  Y.  154,  10  Am.  Rep.  457. 

The  Harriman,  9  Wall.  161,  19  V.  S.  And  see  snpra,  par.  463. 

(L.  ed.)  629;  Kohn  v.  Packard,  3  La.  4.  Bags  of  Linseed,  1  Black  108,  17 

224,  23  Am.  Dec.  453;  Ostrander  v.  D.  S.  {L.  ed.)  35. 

Brown,  15  Johns.  (N.  Y.)  39,  8  Am.  6.  Note:  6  L.R.A.  173. 

Dec.  211  and  note;  Redmond  v.  Liver-  6.  Brittan  v.  Bamaby,  21  How.  527, 

pool,  etc.,  Steamboat  Co.,  46  N.  Y.  578,  16  U.  S.  (L.  ed.)  177;  Richardson  v. 

7  Am.  Rep.  390;  McAndrew  v.  Whit-  Goddard,  23  How.  28, 16  U.  S.  (L.  ed.) 

lock,  52  N.  Y.  40,  11  Am.  Rep.  657  ;  412  and  note;  The  Convoy's  Wheat,  3 

TarbeU  v.  Royal  Exeh.  Shipping  Co..  Wall.  225,  18  U.  S.  (L.  ed.)  194;  The 
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maater's  care,  and  he  may  do  it  in  such  a  way  as  may  be  most  advanta- 
geous to  the  ship,  taking  care  that  it  shall  not  be  done  to  the  injury 
of  the  goods,  or  in  such  a  manner  as  to  produce  unreasonable  delay 
in  the  delivery  of  them.^  The  right  to  put  the  goods  in  store  for  the 
consignee  does  not  exist  until  the  latter  has  had  a  reasonable  time 
after  notice  for  their  removal ;  ^  and  if  the  carrier  removes  his  boat 
and  warehouses  the  goods  before  the  expiration  of  such  time,  he  vio- 
lates his  duty  to  deliver  and  has  been  held  guilty  of  conversion 

475.  Stipulations  as  to  Liability  in  Respect  of  Delivery. — The 
owners  of  vessels  may  make  reasonable  stipulations,  not  inconsistent 
with  the  Harter  act,^*'  limiting  their  duties  and  reE^onsibilities  in 
making  delivwy  of  cargoes,  and  specifying  whra  their  liabilities 
5hall  cease.''  A  stipulation  exempting  the  vessel  from  liability  for 
'fire,  loss  or  injury"  to  the  goods  after  unloading  is  reasonable  and 
valid  when  the  loss  is  not  due  to  the  carrier's  negligence."  An  exemp- 
tion from  liability  for  "any  act,  negligence,  or  default  whatsoever  of 
pilots,  master  or  crew  in  the  navigation  of  the  ship,  and  in  the  ordi- 
nary course  of  the  voyage,"  does  not  include  the  negligence  of  tiie 
crew  by  which  the  cargo  was  damaged  while  being  discharged  at 
its  destination,  nor  negligence  occurring  after  unloading  but  before 
delivery.  But  su<^  a  stipulation  has  been  held  to  apply  to  a  loss  by 
perils  of  the  sea  while  the  goods  were  being  carried  ashore  in  a  shallop 
belonging  to  the  ship."  It  is  often  provided  in  the  bill  of  lading 
that  dehvery  shall  be  made  "from  the  ship's  deck,"  or  "at  the  ship's 
tackle,"  when  "the  shipowner's  responsibility  shall  cease;"  and  that 
tiie  consignee  shall  be  ready  to  receive  the  goods  from  alongside  "im- 
mediately the  vessel  is  ready  to  discharge,"  and  the  like.^*  It  has  been 

Eddy,  5  Wall.  4^,  18  U.  8.  (L.  ed.)  184  N.  T.  325,  77  N.  E.  626,  6  Aon. 

486;  The  Harriman,  9  Wall.  161,  19  Cas.  13  and  note. 
U.  S.  (L.  ed.)  629;  The  Thames,  14     Notes:  8  Am.  Dee.  215;  6  Ann.  Cas. 

Wall.  98,  20  U.  S.  (L.  ed.)  804;  Graves  21. 

V.  Hartford,  etc..  Steamboat  Co.,  38      And  see  supra,  par.  472. 
Conn.  143,  9  Am.  Rep.  369 ;  Kohn  v.      9.  Western  Transp.  Co.  v.  Hoyt,  69 

Packard,  3  La.  224,  23  Am.  Dec.  453;  N.  Y.  230,  25  Am.  Rep.  17&. 
Goodwin  v.  Baltimore,  etc.,  R.  Co.,  50      10.  See  snpra,  par.  439  et  seq. 
N.  Y.  154,  10  Am."  Rep.  457;  TarbeU      11.  Note:  6  Ann.  Cas.  22. 
V.  Royal  Exch.  Shipping  Co.,  110  N.      12.  Constable  v.  National   Steam- \ 

Y.  170,  17  N.  E.  721,  6  A.  S.  R.  350;  ship-  Co.,  154  U.  S.  51,  14  8,  Ct  1062, 

Rosenstein  v.  Vogemann,  184  N.  Y.  38  U.  S.  (L.  ed.)  903. 
325,  77  N.  E.  625,  6  Ann.  Gas.  13  and     Note:  6  Ann.  Cas.  22. 


Notes:  6  LJLA.  173;  6  Ann.  Caa.     14.  Constable  v.  National  Steamship 

2L  Co.,  154  U.  S.  51,  14  S.  Ct.  1062,  38 

7.  Brittan  v.  Bamaby,  21  How.  527,  U.  S.  (L.  ed.)  903;  TarbeU  v.  Royal 
16  U.  S.  (L.  ed.)  177.  Exch.  Shipping  Co.,  110  N.  Y.  170,  17 

8.  Redmond  v.  Liverpool,  etc.,  N.  E.  721,  6  A.  S.  R.  350;  Rosenstein 
Steamboat  Co.,  56  N.  Y.  578,  7  Am.  v.  Vogemann,  184  N.  Y.  325,  77  N.  fi. 
Bep.  390 ;  Rosenstein  v.  Vogemann,  625,  6  Ann.  Cos.  13  and  note. 
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held  that  theee  clauses  do  not  essentially  change  the  general  duties 
of  the  parties  in  respect  of  delivery,  and  that  it  is  none  the  leas 

incumbent  upon  the  carrier  to  give  due  and  reasonable  notice  of 
the  time  of  intended  delivery,  and  put  the  goods  in  a  suitable  place, 
under  proper  care  and  custody,  to  constitute  a  good  delivery  in  the 
absence  of  the  consignee."  Some  cases  are  to  die  effect  that,  not- 
withstanding a  stipulation  that  the  goods  shall  "be  taken  from  the 
ship  by  the  consignee  directly  Ihey  come  to  hand  in  discharging 
the  ship/'  the  strict  liabiKty  as  insurer  continues  until  the  e:q>iration 
of  a  reasonable  time  after  notice  of  arrival,  partioularly  where  the 
time  of  arrival  and  place  of  docking  are  uncertain.^'  Other  authori- 
ties hold  that  this  provision  is  inconsistent  with  the  idea  of  personal 
notice,  especially  when  the  vessel  has  a  regular  time  and  place  to 
discharge,  and  that  the  ship's  liabiUty  for  the  merchandise  after  it 
is  discharged  from  ^e  vessel  becomes  that  (rf  a  bailee  charged  with 
the  duty  to  take  ordinary  care  of  the  property,  and  not  to  abandon 
it  or  negligently  expose  it  to  injury.^^  An  express  agreement  that 
the  goo^  may  be  unloaded  without  notice  and  be  at  the  consignee's 
risk  thereafter  will  not  justify  the  carrier  in  discharging  the  goods 
at  an  unsuitable  time  or  place,  so  as  to  expose  them  to  obvious  danger 
of  being  injured.'®  A  stipulation  for  the  termination  of  liability 
when  the  goods  are  "free  of  the  ship's  tackle"  has  belen  held  to  release 
the  ship  after  they  had  been  discharged  into  lighters  sent  by  the  ves- 
sel's landing  agents',  though  the  goods,  by  fraud  in  which  the  landing 
agents  participated,  never  reached  the  con^gnee.^* 
-  476.  Excuses  for  Failure  to  Deliver. — Delivery  is  not  merely  an 
incident  of  a  contract  of  affreightment,  but  is  an  integral  part  of 
the  carrier's  liability  and  essential  to  its  discharge.^^  Nothing  will 
relieve  him  from  this  duty  but  a  cause  excepted  by  law  or  contract 
from  his  general  liability  as  carrier,  such  as  act  of  Grod  or  peril  of 
the  sea,  and  the  like.'   Thus,  failure  to  deliver  is  not  excused  by  the 

16.  The  Boakenna  Bay,  40  Fed.  91,  India  Steam  Nav.  Co.,  [1909j  A.  C 
6  L.R.A.  172;  Tarbell  v.  Roval  Exch.  3G9,  78  L.  J.  P.  C.  Ill,  100  L.  T.  N.  S. 
Shipping  Co.,  110  N.  Y.  170,"  17  N.  E.  6G1,  25  Times  L.  R.  480,  53  Sol.  J. 
721,  6  A.  S.  R.  350;  Rosenstein  v.  446,  14  Com.  Cas.'  1B9,  4  British  Ral. 
Vogcmann,  184  N.  Y.  325,  77  N.  E.  Caa.  222. 

625,  6  Ann.  Cas.  13  and  note.     '  20.  Graves  v.  Hartford,  etc.,  Steam- 

16.  Rosenstein  v.  Vogemann,  184  N.  boat  Co.,  38  Conn.  143,  fi  Am.  Rep. 
T.  325,  77  N.  E.  626,  6  Ann.  Cas.  13  369;  Kohn  v.  Packard,  3  La.  224,  23 
and  note.  Am.  Dec.  453. 

17.  Constable  v.  National  Steamship  1.  Howiand  v.  Greenway,  22  How. 
Co.,  154  U.  S.  51,  14  S.  Ct.  1062,  38  U.  491, 16  U.  S.  (L.  ed.)  391;  The  Maggie 
S.  (L.  ed.)  903.  Hammond.  9  Wail.  435,  19  U.  S.  (L. 

Note:  6  Ann.  Caa.  20.  ed.)  772;  Bentley  v.  Bustard,  16  B. 

18.  The  Boskenna  Bay,  40  Fed.  91,  Mon.  (Ky.)  643,  63  Am.  Dec.  561;Mc- 
6  L.R.A.  172  and  note.  Gregor  t.  Kilg<»re,  6  Ohio  368,  27  Am. 

19.  Chartered  Bonk,  etc.  v.  British  Dee.  260;  Patton  v.  Magrath,  Dudley 
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vessel's  inability,  by  low  water  or  the  closing  of  navigation,  to  pro- 
ceed to  destination,  nor  by  placing  the  goods  in  a  warehouse  at  the 
nearest  point  to  which  she  could  go;  and  she  remains  answerable 
as  common  carrier  during  the  detention,*  notwithstanding  an  alleged 
custom  among  steamboat  men  in  such  cases  to  land  and  store  the 
goods  at  the  consignees'  r^k.'  It  is  not  excused  by  the  mere  fear 
of  the  master  that  he  might  encotmter  ice  on  the  voyage,  or  that  he 
might  not  be  able  to  return  until  the  following  spring,  or  that  the 
price  of  the  freight  had  increased,  thereby  making  the  insurance  rates 
higher.*  The  obligation  to  deliver  is,  however,  subject  to  laws  and 
legal  regulations  of  the  place  where  the  delivery  is  to  be  made,*  and 
for  inability  to  deliver  or  delay  in  delivery  thereby  caiised,  neither 
party  has  any  claim  upon  the  other  *  If  freight  is  not  paid  in  advance, 
payment  and  delivery  are  concurrent  acts,  and  the  consignee  is  not  ea- 
titled  to  delivery  until  payment  made  or  tendered.'  If  the  carrier, 
however,  refuses  to  deliver  the  goods  on  some  other  ground,  he  cannot 
avail  himself  of  a  failure  to  tender  the  freight.^  On  the  principle  that 
exceptions  may  be  read  into  a  bill  of  lading  which  it  would  be  extrav- 
agant to  say  were  excluded  because  they  were  not  written  in,  it  has 
been  held  l^at  where  there  was  no  comprehension  of  war  at  the  time 
a  bill  of  lading  was  signed  an  ^ception  may  be  implied  permitting 
a  master  to  turn  back  without  delivering  his  cargo  on  it  becoming 
evident  in  the  course  of  his  voyage  that  before  he  can  complete  it, 
the  country  the  flag  of  which  he  is  flying  will  be  at  war  and  his  ship 
will  be  captured  if  he-  continues  on  his  voyage.' 

477.  Remedies  on  Breach  of  Duty  to  Deliver. — If  the  master  of  a 
vessel  receives  goods  on  board  under  a  contract  to  deliver  them  at  a 
specified  port,  and  thereafter  refuses  to  proceed  to  the  destination,  the 
owner  may  lawfully  take  possession  of  the  goods  at  an  intermediate 


L.  (B.  C.)  150,  31  Am.  Dec.  552.  And 
see  generally,  Cauriers,  vol.  4,  p.  843 
et  seq. 

2.  Cox  V.  Peterson,  30  Ala.  608,  68 
Am.  Dec.  145;  Western  Transp.  Co.  v. 
Newhall,  24  111.  466,  76  Am.  Dec.  760; 
Hatchett  v.  Tbe  Compromise,  12  La. 
Ann.  783,  68  Am.  Dee.  782  and  note. 

Note:  6  Ann.  Gas.  17.  And  see  su- 
pra, par.  451  et  seq. 

3.  Coz  V.  Peterson,  30  Ala.  608,  <)8 
Am.  Dec.  145. 

4.  The  Maggie  Hammond,  9  Wall. 
435, 19  U.  S.  (L.  ed.)  772. 

5.  Redmond  v.  Liverpool,  etc., 
Steamboat  Co.,  46  N,  Y,  678,  7  Am. 
Seip.  300. 


6.  Howland  v.  Greenway,  22  How. 
491,  16  U.  S.  (L.  cd.)  301;  Shepherd 
V.  Lanfear,  6  La.  336,  25  Am.  Deo.  181. 

Note:  6  Ann.  Cas.  17. 
And  see  generally,  Carriers,  voL  4, 
p.  847  et  seq. 

7.  The  Eddy,  5  Wall.  481,  18  U.  S. 
(L.  ed.)  486;  Frothingham  v.  Jenkins, 
1  Cal.  42.  52  Am.  Dee.  286.  - 

Note:  60  Am.  Dee.  152. 

And  see  infra,  par.  489.  498  et  seq. 

8.  Note:  60  Am.  Deo.  152. 
And  see  infra,  par.  501. 

9.  The  Kronprinzessin  Cedle,  244 
U.  S.  12,  37  S.  Ct  400,  61  U.  S.  (L. 
ed.)  960. 
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port,  if  he  can  do  so  without  violence,*'  or  he  may  replevy  them.** 
Trover  or  case  will  lie  for  a  wrongful  refusal  of  delivery  upon  due 
demand  by  the  party  entitled  to  the  goods,**  or  for  delivery  to  the 
wrong  person.**  Bat  to  maintain  trover  a  conversion  must  be  proved, 
and  the  caxrier  is  not  liable  for  converfflon  where  goods  left  on  the 
dock  without  notice  to  him  are  lost,  and  are  not  shown  to  have  come 
to  his  actual  possession.**  It  is  conversion,  however,  for  the  master 
to  refuse  delivery  except  upon  payment  of  charges  he  is  not  entitled 
to.*'  The  measure  of  damages  for  wrongful  delivery  or  failure  to 
deliver  is  the  net  value  of  the  goods  at  the  pUu^  where  it  should 
have  been  made.**  The  master  and  vessel  are  liable  also  in  case  for 
actual  loss  or  damage  resulting  from  breach  of  duty  to  deliver,  such 
as  injury  to  perishable  goods  by  their  detention  after  delivery  has 
been  wrongfully  refused.*'  If  he  does  not  deliver  at  all,  he  must 
pay  the  value  in  money;  and  then  he  is  entitled  to  freight,  just  as 
if  he  had  delivered  the  specific  goods.** 


478.  Jurisdiction;  Nature  and  Form  of  Action.-^>»ntracts  of 

affreightment  are  maritime  contracts  within  the  admiralty  jurisdic- 
tion of  the  federal  courts.*'  In  case  of  loss,  damage  or  nondelivery 
of  the  goods,  or  other  breach  of  the  contract,  the  owner  or  consignee 
may  proceed  in  personam  against  the  shipowner,"*  or  in  rem  against 
the  ^ip  in  the  event  that  she  has  received  the  goods  and  thereby 
been  subjected  to  the  shipper's  lien,*  even  though  he  had  no  lien  upon 

10.  Forbes  t.  Rice,  2  Brev.  (S.  C.)  16.  Dean  v.  Vaeearo,  2  Head 
363,  4  Am.  Dec.  589.  (Tenn.)  488,  76  Am.  Dec.  744. 

11.  Portland  Bank  v.  Stubbs,  6  17..  Barker  v.  Schooner  E.  M. 
Mass.  422,  4  Am.  Dec.  151.  Wright,  1  Maek^  (D.  C.)  24,  47  Am. 

12.  Portland  Bank   v.   Stnbbs,   6  Rep.  234. 

Mass.  422,  4  Am.  Dec.  151;  Richard-  18.  Patton  v.  Magrath,  Dud.  L. 

son  T.  Rich,  104  Mass.  156,  6  Am.  Rep/  (S.  C.)  159,  31  Am.  Dee.  5S2. 

210;  Ostrander  t.  Browa,  15  Johns.  Note :  60  Am.  Dee.  149, 151. 

(N.  Y.)  39,  8  Am.  Dec.  211  and  note;  And  see  infra,  par.  488. 

Packard  v.  Getman,  9  Cow.  (N.  T.)  19.  The  Eddy,  5  WaU.  481, 18  U.  S. 


13.  Gibbons  v.  Farwell,  63  Mich.  19  D.  S.  (L.  ed.)  266.  See  supra, 
344,  29  N.  W.  855,  6  A.  S.  R.  301;  Oa-  par.  151,  260. 

trander  v.  Brown,  16  Johns.  (N.  Y.)  20.  The  Belfast,  7  Wall  624,  19  U. 

39,  8  Am.  Dee.  211  and  note;  Dean  t.  S.  (L.  ed.)  266;  O'Brien  v.  Miller,  168 

Vaccaro,  2  Head  (Tenn.)  488,  75  Am.  U.  S.  287,  Ifi  S.  Gt  140,  42  U.  S.  (L. 

Dec.  744.  And  see  supra,  par.  460.  ed.)  469. 

14.  Packard  v.  Getman,  8  Cow.  1.  Bulkley  v.  Naumkeag  Steam  Cot- 
(N.  Y.)  757,  16  Am.  Dee.  475.  And  ton  Co.,  24  How.  386, 16  U.  S.  (L.  ed.) 
see  supra,  par.  408.  599 ;  The  Eddy,  5  "Wall.  481,  18  U.  S. 

15.  Richardson  v.  Rich,  104  Mass.  (L.  ed.)  486;  The  Belfast,  7  Wall, 
156,  6  Am.  Rep.  210;  ScoU  v.  Libby,  624,  19  U.  S.  (L.  ed.)  266.  And  SM 
2  Johns.  (N.  Y.)  336,  3  Am.  Dec.  431.  supra,  par.  422. 
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the  ship  by  tiie  law  of  the  place  where  thb  contract  of  shipment  was 
made.*  Admiralty  also'  has  jurisdiction  of  a  libel  in  tort  for  negli- 
gent damage  to  cargo,  although  the  voyage  is  entirely  upon  inland 
waters  and  within  a  single  state  or  county.*  The  plaintiff  may  in 
either  case  elect  to  bring  a  common  law  action  for  damages,  and  tiie 
proceedings  are  the  same  as  in  suits  upon  contracts  or  torts  not  regard- 
ed as  maritime,  despite  the  concurrent  remedy  in  admiralty.*  When 
properly  brought,  the  suit  is  against  the  owners  of  the  vessel,  and  in 
states  where  there  are  attachment  laws  the  plaintiff  may  attach  any 
property  not  exempted  from  executicm  belonging  to  tiie  defendants.' 
In  ordinary  cases  of  liability,  an  action  at  law  against  the  owner  or 
master  of  a  vessel  may  be  framed  either  in  assumpsit  for  breach  of 
the  contract  of  affrei^tmrat,  or  in  case  for  breach  of  the  duty  im- 
posed by  law  to  accept,  carry  and  deliver  the  goods  saf^y.  Which- 
ever form  is  adopted  must  be  prosecuted  and  defended  according  to 
its  distinct  nature.  If  assumpsit  be  brought  it  may  be  abated  for 
nonjoinder  of  proper  parties,  but  it  survives  against  the  personal 
representatives;  and  tiie  common  counts  may  be  joined  in  the  declare^ 
tion.  If  the  action  be  in  form  ex  delicto,  the  suit  does  not  abate 
for  the  nonjoinder  of  parties;  and,  in  a  proper  case,  a  count  in  trover 
may  be  joined.® 

479.  Parties  Plaintiff. — suit  against  a  vessel  owner  for  loss  or 
damage  to  cargo  may  be  maintained  by  the  real  owners  of  the  goods 
lost;  and  this  upon  parol  proof  of  their  title,  although  the  carrier 
gave  a  receipt  for  the  goods  as  received  from  some  of  the  plaintiff:^ 
only,  and  there  is  no  proof  that  he  had  any  knowledge  of  &e  interest 
of  fhe  other  plaintiffs.^  In  admiralty,  the  agent  of  absent  owners 
may  bring  a  libel,  either  in  his  own  name  or  in  that  of  his  principals.* 
So  the  indorsee  of  a  bill  of  lading  may  sue  for  wrongful  delivery 
though  the  beneficial  interest  in  tiie  ^>ods  is  in  a  bank  of  which  he  is 
cashier,*  In  the  absence  of  evidence  to  the  contrary,  the  property 
in  the  goods  is  presumed  to  be  in  the  consignee,  and  he  is  generally 
entitied  to  sue  for  any  injury  to  them.*"   The  consignor  may  not 

2.  The  Maggie  Hammond,  9  Wall,  ally  as  to  the  form  of  aetion  against  a 
435,  19  n.  S.  (L.  ed.)  772.  carrier  of  goods,  see  Cabbiebs,  vol.  4, 

3.  New  Jersey  Steam  Nav.  Co.  v.  p.  948. 

Merchants'  Bank,  6  How.  344, 12  U.  S.  7.  Day  v.  Ridley,  16  Vt  48,  42  Am. 

(L.  ed.)  465.  And  see  supra,  par.  12,  Dee.  489. 

271.  8.  Lawrence  v.  Mintnm,  17  How. 

4.  The  Belfast,  7  WaU.  624,  19  V.  100, 15  U.  S.  (L.  ad.)  58;  The  Thames, 
S.  (L.  ed.)  266;  Jones  t.  Pitcher,  3  14  Wall.  98,  20  U.  8.  (L.  ed.)  804; 
Stew,  ft  P.  (Ala.)  135,  24  Am.  Deo.  The  Vaugban,  14  Wall.  258,  20  U.  S. 
716.  (L.  ed.)  807. 

6.  The  Belfast,  7  Wall  624, 19  U.  S.  9.  The  Thamos,  14  WalL  98,  20  U. 

(L.  ed.)  266.  S.  (L.  ed.)  804. 

6.  Jones  v.  Pitcher,  3  Stew,  ft  P.  Note:  27  Am.  Deo.  618. 

(Ala.)  135,  24  Am.  Dee.  716.   Gener-  10.  Lawrence  t.  Mintom,  17  How. 
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maintain  an  action  on  the  case  for  the  loss  or  damage  of  the  property 
except  upon  actual  proof  Uiat  he  is  the  owner  or  has  a  special  property 
in  them;  hut  if  &is  is  shown  his  action  is  good,''  notwithstanding 
the  hill  of  lading  provides  for  delivery  to  a  specified  consignee  or 
his  assigns,  there  being  nothing  to  ^ow  that  the  consignee  had 
any  title  to  or  interest  in  the  property.'^  He  may  in  all  cases  main- 
tain an  action  of  assumpsit  upon  the  contract  to  deliver  safely,  as  he 
is  the  party  with  whom  the  contract  is  made." 

480.  Parties  Defendant. — In  an  action  ex  delicto  for  loss  or  dam- 
age to  cargo,  all  or  any  of  the  joint  owners  of  the  vessel,  or  the 
captain  and  owners,  may  be  joined  as  defendants;  and  judgment 
may  be  given  against  any  one  or  more'.  But  if  the  suit  is  in  assumpsit, 
the  plaintiff  must  establish  a  joint  liability  and  unite  all  the  joint 
defendants  as  parties;  and  all  must  be  held  liable,  or  none  can  be.'* 
An  action  in  assumpsit  cannot  be  maintained  against  the  master  and 
the  owner  jointly  for  damage  to  goods,  since  their  liabilities  are 
several,  not  joint."  The  owner  of  goods  lost  at  sea  may  proceed 
directly  against  the  ship  or  her  owners,  although  the  contract  with 
the  ship  for  their  carriage  was  made  by  an  express  company  to  which 
tiiey  had  been  delivered  by  the  plaintiff."  He  is  equally  at  libOTty 
to  sue  the  express  company;  and  if  the  suit  is  in  admiralty,  the 
express  company  may  by  petition  bring  in  as  parties  defendant  the 
shipowner  and  his  stevedore,  by  whom  the  injury  to  the  goods  was 
committed.  In  such  case,  the  court  will  decree  against  the  stevedore 
for  the  full  amount  of  the  damage,  giving  a  right  of  recovery  over 
against  the  express  company,  and  against  the  steamship  company, 
subject  to  its  agreement  of  carriage  with  the  express  company."  So 
far  as  the  plaintiff  is  concerned,  he  has  the  right  to  an  indc^wndent 
reeovory  against  eadi,  whatever  be  their  recourse  as  agEunst  each 
other.'* 

481.  Pleading.— A  declaration  in  an  action  for  damage  to  goods 
which  states  the  carrier's  undwtaking,  tiie  consideration,  and  the 

100, 15  U.  S.  (L.  ed.)  58;  McKinlay  v.  tions  against  carriers  of  goods,  see 
Morrish.  21  How.  343,  16  U.  S.  (L.  Careiebs,  vol.  4,  p.  940  et  seq. 
ed.)  100;  The  Vaughan,  14  WaU.  258,      14.  Jones  v.  Pitcher.  3  Stew.  &  P. 
20  U.  S.  (L.  ed.)  807.  (Ala.)  135,  24  Am.  Dec.  716;  Patton 

11.  MeKinlay  v.  Morrish,  21  How.  v.  Magrath,  Rice  L.  (S.  C.)  162,  33 
343,  16  U.  S.  (L.  ed.)  100;  Hand  v.  Am.  Dec.  98. 

Baynes,  4  Wbart.  (Pa.)  204,  33  Am.      16.  Fatten  v.  Magrath,  Rice  L.  (S. 
Dec.  54;  Tumey  v.  Wilson,  7  Yerg.  C.)  162,  33  Am.  Dec.  98.    And  see 
(Tenn.)  340,  27  Am.  Dec.  515  and  generally.  Assumpsit,  vol.  2,  p.  763. 
note;  Day  v.  Ridley,  16  Vt.  48,  42  Am.      16.  New  Jersey  Steam  Nav.  Co.  v. 
Dec.  489.  Merchants'  Bank,  6  How.  344,  12  U. 

12.  Hand  v.  Baynes,  4  Whart.  (Pa.)  S.  (L.  ed.)  465. 


13.  Note :  27  Am.  Dec.  618.  As  to  18.  Reid  t.  Fai^ro,  241  U.  S.  544,  36 
wlio  are  proper  parties  plaintiff  in  ac-  S.  Ct  71%  60  U.  S.  (L.  ed.)  1156. 
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17.  See  supra,  par.  431. 
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nonperformance  sounds  in  assumpsit  rather  than  in  tort,  even  though 
it  is  charged  that  the  damage  was  done  negligently.*'  Shipowners 
are  sufficiently  charged  as  common  carriers  by  allegations  to  the  effect 
that  "defendants  are  the  owners  and  proprietors  of  the  boat,  and 
C(^artiiers  in  freighting  on  the  same,  and  that  this  boat  has  been 
usually  employed  by  them  in  carrying  and  transporting  cotton  and 

other  merchandise  from  the  port  of  ,  to  the  port  of  ,  and  other 

places  in  this  state,  for  hire."  It  has  been  held  that  the  declaration 
need  not  negative  an  exception  in  the  bill  of  lading  against  loss 
occasioned  by  "fire  or  dangers  of  the  river,"  by  alleging  that  the  loss 
sued  for  was  not  bo  occasioned;  and  the  omission  is  cured  in  any 
event  if  the  answer  alleges  as  matter  of  defense  that  the  loss  was 
caused  by  a  peril  within  the  exception,  and  thus  presents  a  distinct 
i^e  on  that  point.*®  In  an  action  for  goods  lost  by  jettison,  the 
carrier's  answer  must  show  the  necessity  therefor,  and  that  it  was 
caused  by  a  peril  within  the  exceptions  of  the  bill  of  lading ;  and  it 
must  state  the  facts  constituting  the  necessity  and  peril,  and  not  mere 
conclusion  of  law,  tiiough  a  deficiency  in  this  respect  is  not  necessarily 
fatal  on  appeal.* 

482.  Presumptions  and  Burden  of  Proof. — The  burden  is  on  the 
plaintiff  in  an  action  against  vessel  or  owner  to  establish  by  lawful 
evidence  that  the  goods  were  delivered  to  the  defendants  or  their 
agents  in  good  order  and  condition,  and  were  delivered  or  found  in 
the  vessel's  possession,  in  a  damaged  condition,  or  that  they  were  not 
delivered  at  all ;  and  he  must  also  establish  the  amount  of  his  damage. 
The  burden  is  then  east  upon  the  carrier  to  prove  that  the  loss  or 
damage  was  occasioned  by  act  of  God,  peril  of  the  sea,  or  other  cause 
excepted  from  his  liability  by  law  or  contract;  and  nothing  short 
of  clear  proof,  leaving  no  reasonable  doubt  or  controversy,  will  be 
permitted  to  discharge  him  from  the  responsibility  which  the  law 
has  annexed  to  his  employment.*   It  is  not  sufficient  to  show  that 

19.  Kelly  v.  Benedict,  5  Rob.  (La.)  ed.)  772;  Western  Transp.  Co.  v. 
138,  39  Am.  Dee.  530;  Patton  v.  Ma-  Downer,  11  Wall.  129,  20  U.  S.  (L. 

S-ath,  Rice  L.  (S.  C.)  162,  33  Am.  ed.)  160;  The  Delaware,  14  Wall.  579, 
ec.  98.  20  U.  S.  (L.  ed.)  779;  The  Mohler,  21 

20.  Jones  v.  Pitcher,  3  Stew,  ft  P.  Wall.  230,  22  U.  S.  (L.  ed.)  485;  The 
(Ala.)  135,  24  Am.  Dec.  716.  Majestic,  166  U.  S.  375, 17  S.  Ct.  597, 

1.  Bentley  v.  Bnstard,  16  B.  Mon.  41  U.  S.  (L.  ed.)  1039;  The  Folmina, 
(Ky.)  643,  63  Am.  Dec.  561.  212  U.  S.  354,  29  S.  Ct.  363,  53  U.  S. 

2.  Clark  v.  Barnwell,  12  How.  272,  (L.  ed.)  564,  15  Ann.  Cas.  748  and 
13  U.S.  (L.  ed.)  985;  Rich  T.  Lambert,  note;  Jones  v.  Pitcher,  3  Stew.  &  P. 
12  How.  347,  13  U.  S.  (L.  ed.)  1017;  fAIa.)  135,  24  Am.  Dec.  716;  Steele  v. 
Propeller  Niagara  v.  Cordes,  21  How.  Townsend,  37  Ala.  247,  79  Am.  Deep, 
7,  16  U.  S.  (L.  ed.)  41;  Rowland  v.  49;  Grey  v.  Mobile  Trade  Co.,  55  Ala.*^ 
Green-way,  22  How.  491,  16  U.  S.  (L.  387,  28  Am.  Rep.  729;  Agnew  v.  The 
ed.)  391;  Nelson  v.  Woodniff,  1  Black  Steamer  Contra  Costa,  27  Cal.  425,  87 
156,  17  U.  S.  (L.  ed.)  97;  The  Maggie  Am.  Dec.  87;  Western  Transp.  Co.  v. 
Hammond.  9  Wall.  435,  19  U.  S.  (L.  Newhall.  24  HI.  466,  76  Am.  Dec  760; 
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the  loaB  occurred  from  an  unknown  cause,'  or  one  which  might  or 
might  not  come  within  a  lawful  exception  from  liability;'  although 
if  a  vessel  sails  and  is  never  heard  from  again,  there  is  a  presumption 
that  she  has  been  lost  by  a  peril  of  the  sea.*  It  has  been  held  suffi- 
cient for  the  carrier  to  prove  that  the  loss  resulted  from  one  of  several 
causes,  each  of  which  is  a  peril  of  navigation,  though  he  is  unable  to 
specify  which  was  responsible.*  In  some  jurisdictions,  the  shipowner 
must  prove  not  only  that  the  loss  resulted  from  an  excepted  cause, 
but  t^atit  was  not  occasioned  by  any  negligence  or  want  of  skill  and 
diligence  on  his  part  in  his  efforts  to  prevent  it.'  In  other  jurisdic- 
tions, however,  it  is  held  that  if  the  vessel  owner  proves  that  the  loss 
or  injury  was  occasioned  by  a  cause  oniinarily  excepted,  he  is  prima 
facie  discharged,  and  the  onus  of  proving  that  the  alleged  cause  or 
agency  would  not  have  produced  the  loss  or  injury  without  his  negli- 

Bentley  v.  Bustard,  16  B.  Mon.  (Ky.)  v.  Ridley,  16  Vt.  48,  42  Am.  Dec.  489; 
643,  63  Am.  Doc.  561;  Urquharts  v.  Friend  v.  Woods,  6  Grat.  (Va.)  189, 
Robinson,  1  Mart  O.  S.  (La.)  236,  5  52  Am.  Dec  119;  Browning  v.  Good- 
Am.  Dec.  710;  Hunt  v.  Morris,  6  Mart,  rieli  Transp.  Co.,  78  Wis.  391,  47  N. 
0.  S.  (La.)  676,  12  Am.  Dec.  489;  W.  428,  23  A.  S.  R.  414, 10  L.R.A.  416. 
Rathbone  v.  Neal,  4  La.  Ann.  563,  50      Note:  L.R.A.1915D  665  et  seq. 
Am.  Dec.  579;  Montgomery  v.  The     Generally  as  to  preeumptiona  and 
Ship  Abby  Pratt,  6  La.  Ann.  410,  54  burden  of  proof  in  actions  against 
Am.  Dec.  562;  Tardos  v.  The  Ship  common  carriers  of  goods,  see  Cae- 
Toulou,  14  La.  Ann.  429,  74  Am.  Dec.  biers,  vol.  4,  pp.  915-929. 
435;  Hill  v.  Sturgeon,  35  Mo.  212,  86     3.  Agnew  v.  The  Steamer  Contra 
Am.  Dec.  149;  New  Brunswick  Steam-  Costa,  27  Cel.  425,  87  Am.  Dee.  87; 
boat,  etc.,  Transp.  Co.  v.  Tiws,  24  N.  Tumey  v.  Wilson,  7  Terg.  (Tenn.) 
J.  L.  697,  64  Am.  Dec.  394;  Redmond  340,  27  Am.  Deo.  515  and  note. 
V.  Liverpool,  etc.,  Steamboat  Co.,  46      4.  The  Majestic,  166  U.  S.  375, 17  S. 
N.  Y.  578,  7  Am.  Rep.  390;  Clafiin  v.  Ct.  597,  41  U.  S.  (L.  ed.)  1039;  The 
Meyer,  75  N.  Y.  260,  31  Am.  Rep.  467;  Folmina,  212  U.  S.  354,  29  S.  Ct.  363, 
Wheeler  v.  Oceanic  Steam  Nav.  Co.,  53  U.  S.  (L.  ed.)  664,  16  Ann.  Cas. 
126  N.  Y.  155,  26  N.  E.  248,  21  A.  S.  R.  748;  Graham  v.  Davis,  4  Ohio  St  362, 
729 ;  Graham  v.  Davis,  4  Ohio  St.  362,  62  Am.  Dec.  285. 
62  Am.  Dec.  285;  Leonard  v.  Hen-      Note:  41  Am.  Dec  290. 
drickson,  18  Pa.  St.  40,  55  Am.  Dec      And  see  supra,  par.  429. 
587;  Hays  v.  Kennedy,  41  Pa.  St.  378,      B.  Note:  41  Am.  Dec.  289. 
80  Am.  Dec  627;  Hays  v.  Millar,  77      6.  Hill  v.  Sturgeon,  35  Mo.  212,  86 
Pa.  St.  238,  18  Am.  Rep.  445;  Ewart  Am.  Dee.  149. 

V.  Street,  2  Bailey  L.  (S.  C.)  157,  23  7.  Steele  v.  Townsend,  37  Ala.  247, 
Am.  Dec  131;  Smyrl  v.  Niolon,  2  79  Am.  Dec  49  and  note;  Grey  v.  Mo- 
Bailey  L.  (S.  C.)  421,  23  Ajn.  Dec  bile  Trade  Co.,  55  Ala.  387,  28  Am. 
146;  Swindler  v.  Hilliard,  2  Rich.  L.  Rep.  729;  Graham  v.  Davis,  4  Ohio  St. 
(S.  C.)  286,  45  Am.  Dec.  732;  Cam-  362,  62  Am.  Dec  285;  Hays  v.  Kenne- 
eron  v.  Rich,  4  Strob.  L.  (S.  C.)  168,  dy,  41  Pa.  St.  378,  80  Am.  Dec  627; 
53  Am.  Dec  670  and  note;  Baker  v.  Swindler  v.  Hilliard,  2  Rich.  L.  (S.  C.) 
Brinson,  9  Rich.  L.  (S.  C.)  201,  67  286,  45  Am.  Dec  732;  Baker  v.  Brin- 
Am.  Dec  548;  Craig  v.  Childress,  son,  9  Rich.  L.  (S.  C.)  201,  67  Am. 
Peck  (Tenn.)  270,  14  Am.  Dec  751;  Dec.  548. 

Tumey  v.  Wilson,  7  Yerg.  (Tenn.)  Notes:  41  Am.  Dec.  290:  L.B.A. 
340,  27  Am.  Dec  616  and  note;  Day  lOlSD  665  et  seq. 
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gence  or  defectiTe  means  is  tiirown  upon  the  plaintiff.^  For  example, 
where  goods  are  delivered  in  a  damaged  condition,  plainly  caused  by 
breakage,  rust,  or  decay,  their  condition  brings  them  within  an 
exception  exempting  from  that  character  of  loss,  as  the  very  nature 
of  the  injury  ahowa  ihe  damage  to  be  prima  facie  within  the  excep- 
tion, md  hence-  tiie  burden  is  upon  the  shipper  to  establi^  that  l^e 
goods  are  romoved  from  its  operation  because  of  the  negligence  of  the 


483.  Evidence  and  Damages. — ^The  parties  to  an  action  against 

a  carrier  by  water  for  loss  or  injury  of  goods  must  prove  their  respec- 
tive contentions  by  lawful  and  proper  evidence ;  and  t^e  cause  of  the 
loss  and  the  possibility  of  avoiding  it  are  questions  of  fact'"  The 
bill  of  lading  need  not  be  produced,  where  the  suit  is  not  brought  on 
it,  but  is  to  collect  the  sum  acknowledged  to  be  due  to  the  plaintiff 
for  breach  of  conti-act.*'  An  invoice  transmitted  by  tiie  Shipper  to 
his  customer  at  the  time  of  shipment  is  not  evidence  against  the 
master  of  a  vessel  as  to  the  contents  of  the  packages  shipped  and 
injured.**  The  protest  of  the  master  during  his  lifetime  is  not  evi- 
dence on  either  side,  unless  to  contradict  him  if  he  vaiied  from  it.*' 
in  some  jurisdictions,  however,  tiie  protest  of  the  master  and  crew 
is  admissible  in  actions  for  loss  or  damage  to  cargo  upon  maritime 
voyages  as  distinguished  from  inland  navigation.**  In  an  action 
for  the  loss  of  goods  alleged  to  have  been  caused  by  the  explosion  of 
the  boilers  of  a  steamer,  while  negligently  engaged  in  the  act  of 
racing,  evidence  is  inadmissible  to  show  that  the  boilers  were  good 
and  sufficient,  and  that  the  officers  and  crew  so  conducted  themselves 
that  the  explosion  occurred  by  inevitable  accident  or  unknown  causes 

8.  New  Jersey  Steam  Nav.  Co.  v.  Cas.  748.  Compare  Steele  v.  Town- 
Merchants'  Bank,  6  How.  344,  12  U.  send,  37  Ala.  247,  79  Am.  Dec.  49, 
S.  (L.  ed.)  465;  Clark  v.  Barnwell,  12  holding  that  in  such  cases  the  burden 
How.  272, 13  U.  S.  (L.  ed.)  985;  West-  is  on  the  vessel  to  prove  freedom  from 
ern  Transp.  Co.  v.  Downer,  11  Wall,  negligence. 

120,  20  U.  S.  (L.  ed.)  160;  The  Fol-  10.  Williams  v.  Grant,  1  Conn.  487, 
mina,  212  U.  S.  354,  29  S.  Ct.  363,  53  7  Am.  Dec.  235;  Elliott  v.  Rossell,  10 
U.  S.  (L.  ed.)  564,  15  Ann.  Cas.  748;  Johns.  (N.  Y.)  1,  6  Am.  Deo.  306;  Bell 
Western  Transp.  Co.  v.  Newhall,  24  v.  Reed,  4  Bin.  (Pa.)  127,  5  Am.  De& 
in.  466,  76  Am.  Dec.  760;  Hunt  v.  398. 

Morris,  6  Mart.  0.  S.  (La.)  676,  12     11.  Newell  v.  Nixon,  4  Wall.  572, 18 
Am.  Dec.  489;  Claflin  v.  Meyer,  75  N.  U.  S.  (L.  ed.)  305. 
Y.  260,  31  Am.  Rep.  467;  New  Bruns-      12.  Urquharts  v.  Robinson,  1  Mart' 
wick  Steamboat,  etc.,  Transp.  Co.  v.  0.  S.  fLa.)  236,  6  Am.  Dee.  710. 
Tiers,  24  N.  J.  L.  697,  64  Am.  Dec.     13.  Richelieu,  etc,  Net.  Co.  v.  Bos- 
394.  ton  Marine  Ins.  Co.,  136  U.  S.  408,  10 

Notes:  41  Am.  Dec.  289;  L.R.A.  S.  Ct.  934,  34  U.  S.  (L.  ed.)  398. 
1915D  665  et  seq. ;  15  Ann.  Ca.s.  751.        14.  Gordon  v.  Little,  8  Serg.  ft  B. 

9.  The  Foknina,  212  U.  S.  354,  29  S.  (Pa.)  638,  U  Am.  Dee.  632. 
Ct  363.  53  U.  S.  (L.  ed.)  564, 15  Ann. 
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while  the  steamer  was  so  engaged.**  A  breach  of  the  implied  war- 
ranty of  seaworthiness  does  not  amount  to  negUgence  or  want  of  skill 
of  the  master  and  mariners,  and  generally  an  allegation  of  negligence 
would  not  let  in  the  libelant  to  prove  the  unseaworthiness  of  the 
vessel.  It  is  otherwise,  however,  if  the  unseaworthy  condition  r^ulted 
from  the  lading  and  trim  of  the  ship,  since  these  ore  matters  in  respect 
of  which  tlie  master  must  exercise  his  skill. *•  Evidence  of  a  consulta- 
tion before  a  jettison  afad  the  opinions  then  expressed  is  competent 
though  not  conclusive  in  an  action  for  the  loss  of  the  goods,  and 
the  opinions  may  be  proved  either  by  the  master  and  officers  them- 
selves or  by  persons  present."  The  pilot  is  a  competent  witness  for 
the  carrier  upon  a  claim  of  justification  for  jettison  and  the  opinions 
of  witnesses  experienced  in  river  navigation  are  admissible  upon  the 
question  whether  the  situation  of  a  stranded  vessel  was  such  as  to 
preclude  any  reasonable  expectation  of  relieving  her  by  spars  and 
anchors.**  The  measure  and  element  of  damages  in  actions  a^inst 
common  carriers  of  goods,  including  carriera  by  water,  is  discussed  at 
length  elsewhere  in  this  work,  as  are  the  questions  of  mitagation  of 
damages  and  set-off.'* 

484.  Appeal  and  Error. — If  several  libels  in  rem  for  damage  to 
goods  in  the  same  cargo  are  consolidated  by  order  of  the  court,  which 
afterwards  decrees  damages  in  favor  of  the  libelants,  in  some  cases  to 
moi-e  and  in  some  to  less  than  $2,000,  those  cases  where  the  damages 
are  less  than  that  sum  must  be  dismissed,  on  an  appeal  to  tJie  supreme 
court  of  the  United  States  court,  for  want  of  jurisdiction. '°  The  con- 
current findings  of  two  lower  federal  courts  upon  questions  of  fact, 
such  as  t^e  seaworthiness  of  the  ship,  fault  or  absence  of  it  in  naviga- 
tion, care  of  cargo,  and  the  like,  will  be  followed  without  review  by 
the  supreme  court  unless  clearly  erroneous.*  An  appeal  to  a  federal 
circuit  court  of  appeals  from  a  final  decree  of  a  district  court  in  a  suit 
in  admiralty  brings  the  case  before  it  for  a  trial  de  novo  so  that  the 
court  may  review  an  interlocutory  decree  therein  which  was  not 
appealed  from,  and  allow  a  recovery  against  a  party  who  was  dii^^- 
missed  by  that  decree,  and  may  review  both  interlocutory  and  final 

16.  Agnev  v.  The  Steamer  Con-  1.  The  Water  Witeli,  1  Black  494. 
tra  Costa,  27  Cat  425,  87  Am.  Dec.  17  U.  S.  (L.  ed.)  155;  Compania  de 
87.  Kavigacion  la  Flecha  v.  Brauer,  168  U. 

18.  Lawrence      Mintum,  17  How.  S.  104,  18  S.  Ct  12,  42  U.  S.  (L.  ed.) 

100,  15  U.  S.  (L.  ed.)  68.    And  see  398;  The  Carib  Prince,  170  IT.  S.  655, 

siyjra,  par.  436  et  seq.  18  S.  Ct.  753,  42  U.  S.  (L.  ed.)  1181; 

17.  See  supra,  par.  430,  431.  International  Nav.  Co.  v.  Parr,  etc., 

18.  Bentley  v.  Bustard,  16  B.  Mon.  Mfg.  Co.,  181  U.  S.  218,  21  S.  Ct.  591, 
(Ky.)  643,  63  Am.  Deo.  561.  45  U.  S.  {L.  ed.)  830;  The  Germanic, 

19.  See  Carbiebs,  vol.  4,  pp.  929-  196  U.  S.  589,  25  S.  Ct.  317,  49  U.  S. 
939.  (L.  ed.)  610;  The  Wildcroft.  201  U.  S. 

20.  Rich  V.  Lambert,  12  How.  347,  378,  26  S.  Ct.  467,  60  U.  S.  (L.  ed.) 


13  U.  S.  (L.  ed.)  1017. 
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decrees  so  far  as  essential  to  grant  relief  to  a  pmiy  who  had  not 
i^pealed  from  either  decree.*  The  insufficiency  of  the  defendant's 
answer,  in  an  action  at  law  for  loss  of  goods  by  jettison,  in  stating 
conclusions  of  law  rather  than  facts  in  justification,  will  not  preclude 
the  reversal  of  a  judgment  against  the  vessel  owner  for  errors  at  the 
trial  where  the  answer  was  adjudged  sufficient  on  demurrer,  and  the 
parties  went  to  trial  on  it  and  the  facts  were  fully  disclosed  in  the 
evidence.* 

Freight  ■ 

485.  In  General. — ^The  word  "freight,"  when  not  used  in  a  sense  to 
imply  the  burden  or  loading  of  tiie  ship,  or  the  cargo  which  she  has 

on  board,  is  the  hire  agreed  upon  between  the  owner  and  master  for 
the  carriage  and  delivery  of  goods  from  one  port  or  place  to  another.* 
l^e  shipowner's  right  to  freight  is  founded  in  contract,  either  express 
or  implied ;  *  and  V>  entitle  him  to  demand  it,  it  must  appear  that  he 
has  performed  its  conditions,  or  that  he  has  been  excused  performance 
by  the  owner  of  the  cargo Freight,  however,  is  not  forfeited  by  a 
breach  of  the  contract  of  affreightment  that  does  no  injury  to  the 
shipper,  as  if  the  ship  is  unseaworthy  upon  setting  out,^  or  deviates 
from  her  course,  but  arrives  safely  and  makes  due  delivery  of  her 
cargo.'  The  rate  is  usually  fixed  by  the  charter  party  or  contract  of 
affreightment ; '  but  in  the  absence  of  an  express  contract  the  owner 
may  recover  freight  in  an  action  of  assumpsit  founded  on  a  quantum 
meruit"  The  shipper's  obligation  to  pay  freight  is  determined  by  the 
law  of  the  place  where  the  contract  of  carriage  was  made  regardless 

2.  Reid  v.  Fazgo,  241  U.  S.  544,  36  205,  60  Am.  Dee.  146  and  note. 

S.  Ct.  712,  60  U.  S.  (U  ed.)  1156.  6.  Crawford  v.  Williams,  1  Sneed 
Generally  as  to  appeals  in  admiralty,  (Tenn.)  205,  60  Am.  Dee.  146  and 
see  ADuntALiT,  voL  1,  p.  434  et  seq.    note.  And  see  infra,  par.  487  et  seq. 

3.  Bentley  v.  Bnstard,  16  B.  Kon.  7.  Forbes  v.  Rite,  2  Brev.  (S.  C.) 
<Ky.)  643,  63  Am.  Dec.  561.  And  see  363,  4  Am.  Dee.  589.  And  eee  supra, 
supra,  par.  618.  par.  124. 

4.  Brittan  v.  Bamaby,  21  How.  527,  8.  Sonter  v.  Baymore,  7  Pa.  St.  415, 
16  U.  S.  (L.  ed.)  177;  The  Main  v.  47  Am.  Dee.  518  and  note.  And  see 
Williams,  152  U.  S.  122, 14  S.  Gt.  486,  supra,  par.  450. 

38  U.  S.  (L.  ed.)  381j  Fatapseo  Ins.     9.  Note:  60  Am.  Dec.  149. 

Go.  r.  Biseoe,  7  Oill  &  J.  (Md.)  293,     10.  Jonea  v.  Piteber,  3  Stew,  ft  P. 

28  Am.  Dee.  219.  (Ala.)  135,  24  Am.  Dee.  716;  Jcmes  v. 

Note:  60  Am.  Dee.  149  et  seq.  Sims,  9  Port.  (Ala.)  236,  33  Am.  Dec 

6.  Brittan  v.  Bamaby,  21  How.  527,  313. 
16  U.  S.  (L.  ed.)  177;  Jones  v.  Pitcher,  Note:  60  Am.  Dee.  149. 
3  Stew,  ft  P.  (Ala.)  135,  24  Am.  Dec.  Generally  as  to  the  right  of  oarriera 
716 ;  Jones  V.  Sims,  9  Port.  (Ala.)  236,  of  goods  to  compensation  for  their 
33  Am.  Dee.  313 ;  QmA  t.  Wood,  21  services,  the  amomit  of  such  compen> 
N.  J.  L.  292,  47  Am.  Deo.  162;  Craw-  eation,  when  freight  is  due,  etc.,  see 
ford  V.  Wiiliems,  1  Sneed  (Tenn.)  Cabbisbs,  voL  4,  p.  854  et  seq. 
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of  the  vessel's  nationality.^'  Freight  to  be  earned  in  the  future  noAy 
be  assigned  or  mortgaged  in  equity,  and  the  conveyance  will  take 
effect  as  soon  as  the  freight  is  earned  and  due.'* 

486.  When  Freight  Begins;  Necessity  for  ''Breakiiig  Ground."-* 
In  the  absence  of  interference  by  the  diipper,"  no  claim  for  freight 
can  arise  until  the  vessel  begins  her  voyage,  or  "breaks  ground."  It 
follows  accordingly  that  no  freight  is  demandable  if,  before  breaking 
ground,  die  vessel  is  substantiallyVlestroyed  by  fire,'*  or  is  c£^tured, 
though  she  is  subsequently  recovered  and  carried  into  another  port 
where  the  cargo  is  sold  by  order  of  a  court  of  adniirally.'*   But  if 

'  carriage  is  prevented  by  ttie  charterer's  act  or  insolvency  before  the 
vessel  is  fully  laden  and  has  broken  ground,  the  master  is  entitled  to 
freight  for  Uie  goods  on  board,  and  may  refuse  to  land  them  until 
paid.*' 

487.  When  Freight  Is  Earned;  Completion  of  Voyage  as  Condition 

Precedent — contract  of  affreightment  being  entire  and  indivisible, 
the  general  rule  is  that  in  the  absence  of  an  agre^ent  to  the  con- 
trary," the  delivery  of  the  goods  at  the  place  of  destination,  according 
to  the  bill  of  lading,  is  necessary  to  entitle  the  ship  to  freight  The 
conveyance  and  delivery  is  a  condition  precedent,  and  must  be  ful- 
filled,'^ unless  performance  is  waived  or  prevented  by  the  owner  of 

11.  China  ICnt  Ins.  Co.  t.  Force,  How.  527,  16  U.  S.'  (L.  ed.)  177;  The 
142  N.  T.  gO»  36  N.  E.  874,  40  A.  S.  Harriman,  9  Wall.  161,  19  U.  S.  (L. 
B.  578.  As  to  the  general  role  that  the  ed.)  629;  Bamaid  v.  Kellogg-,  10  Wall, 
law  of  the  place  where  the  eontraet  is  386, 19  U.  S.  (L  ed.)  987;  The  Toma- 
made,  and  where  the  transportation  do,  108  U.  S.  342,  2  S.  Ct  746,  27  U. 
oommenoes,  ia  the  goreming  law  of  a  S.  (L.  ed.)  747;  The  Eliza  Lines,  199 
eanier^B  contract,  see  Contuoi  of  tJ.  8. 119,  26  S.  Ct.  8, 50  U.  S.  (L.  ed.) 
Laws,  vol.  6,  p.  954  et  seq.  115,  4  Ann.  Gas.  406  and  note;  Froth- 

12.  Cortland  Bank  v.  Stnhhs,  6  ingham  t.  Janlrins,  1  CaJ.  62  Am. 
Mass.  422.  4  Am.  Dec.  151;  Eimball  t.  Dec.  286;  Barker  v.  Schooner  E.  H. 
Faimeis,  etc.,  Bank,  138  N.  Y.  600,  Wnght,  1  Macfcey  (D.  C.)  24,  47  Am. 


Notes:  46  Am.  Dee.  713-714;  14  Am.  Dec.  716  and  note;  Hamilton  v. 


14.  The  Tornado,  108  U.  8.  342,  2  eoe,  7  Gill  ft  J.  (Md.)  293, 28  Am.  Dee. 
S.  Ct.  746,  27  U.  S.  (L.  ed.)  747.  219;  Hngg  v.  Baltimore,  etc.,  Min.  Co., 

Note:  60  Am.  Dec.  150.  36  Ind.  414,  6  Am.  Rep.  425;  GoflBn  t. 

15.  Note:  60  Am.  Dec.  150.  Storer,  6  Mass.  252,  4  Am.  Dec.  54; 

16.  Hayes  t.  Campbell,  55  Cal.  421,  Portland  Bank  t.  Stubbs,  6  Mass.  422. 
36  Am.  Rep.  43;  Warehoase,  etc.,  Sup-  4  Am.  Dec  151;  Gri^  v.  Austin,  3 
ply  Co.  T.  Qalvin,  96  Wis.  523,  71  N.  Pick.  (Mass.)  20,  15  Am.  Dec.  175; 
W.  804,  66  A.  8.  B.  57.  And  see  in-  Scott  t.  Libby,  2  Johns.  (N.  T.)  336, 
fra,  par.  492.  3  Am.  Dec.  431;  Western  Tranap.  Co. 

17.  See  infra,  par.  491.  Hoyt,  69  N.  T.  230,  25  Am.  Rep. 

18.  Case  v.  Baltimore  Ins.  Co.,  7  176;  Sehwinger  v.  Raymond,  83  N.  Y. 
Cranch  358,  3  U.  S.  (L.  ed.)  370;  The  192,  38  Am.  Rep.  415;  VanEtten  v. 
Ship  Sooiete,  9  Cranch  209,  3  U.  S.  Newton,  134  N.  Y.  143,  31  N.  E.  334, 
(L.  ed.)  707;  Britten  t.  Bamaby,  21  30  A.  S.  R  630;  China  Mut  Ins.  Co. 


34  N.  E.  337,  20  L.R.A.  497. 


Rep.  234;  Tio  t.  Vance,  11  La.  199,  30 


L.RA..  127. 
18.  See  infra,  par.  492. 


Warfield,  2  GiU  A  J.  (Md.)  482,  20 
Am.  Deo.  448 ;  Patapsoo  Ins.  Co.  v.  Bis* 
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the  goods;  and  it  makes  no  difFerence  how  nearly  the  vessel  may 
have  arrived  at  the  port  of  destination,  or  what  benefit  the  shipper  has 
derived  from  the  distance  accomplished."  Failing  to  complete  the 
carriage  and  ddivery  the  shipowner  is  not  entitled  to  freight  although 
the  vessel  is  wrecked,  the  goods  lost  or  delivery  made  impossible  with- 
out the  fault  of  either  party,  as  by  act  of  God  or  peril  of  the  sea, 
pirates  or  enemies ;  *  dangers  of  completing  the  voyage,  blockade,  or 
difficulty  of  finding  the  consignee.*  A  custom  that  freight  shall  be 
paid  on  goods  lost  by  peril  of  the  sea  has  been  held  invalid.'  Even 
if  the  master  is  compelled  to  make  a  lawful  sale  of  the  cargo  for  the 
interest  of  all  concerned,  it  has  been  held  that  no  freight  is  demand- 
able,  though  the  owners  of  the  goods  afterward  receive  part  of  the 
proceeds.*  Freight  extorted  from  the  cargo  owner  or  his  agent  in 
advance  of  delivery,  by  the  captain's  refusal  to  complete  the  voyage 
and  his  threat  to  unload  the  goods  at  a  dangerous  and  unsuitable 
place,  may  be  recovered  as  money  paid  under  duress.*  When  a 
vessel  is  chartered  for  an  entire  voyage  out  and  home,  her  return  is  a 
condition  precedent  to  the  payment  of  any  freight;  and  if  she  is  lost 
before  commencing  the  homeward  voyage,  no  recovery  can  be  had, 
either  on  the  charter  party  or  on  an  implied  aasumpnt  for  the 
freight  of  the  outward  voyage*  If,  however,  the  charter  party  con- 
templates two  separate  voyages,  the  outward  freight  may  be  due 
though  the  vessel  is  lost  on  the  return  voyage.' 

488.  Necessity  that  Goods  Be  Delivered  or  Paid  for^Not  only 
the  safe  arrival  of  the  goods  at  the  port  of  destination  but  the  com- 
plete performance  by  the  master  of  all  his  duties  in  respect  of  making 

V.  Force,  142  N.  T.  90,  36  N.  E.  874,  Am.  Rep.  176;  China  Mnt  Ins.  Co.  v. 

40  A.  S.  R.  676  and  note;  Forbes  v.  Force,  142  N.  Y.  90,  36  N.  E.  874,  40 

Rice,  2  Brev.  (S.  C.)  363,  4  Am.  Dec.  A.  S.  R.  576  and  note;  Halwerson  v. 

589;  Halverson  v.  Cole,  1  Speers  L.  Cole,  1  Speeis  L.  (S.  C.)  321,  40  Am. 

(S.  C.)  321,  40  Am.  Dec.  603;  Craw-  Dec.  603. 

ford  V.  Wiiliama,  1  Sneed  (Tenn.)  Note:  60  Am.  Dec.  151. 

205,  60  Am.  Dec.  146  and  note.  And  see  infra,  par.  490. 

Notes;  60  Am.  Dee.  149  et  aeq.;  4  2.  The  Harriman,  9  Wall  161, 19  U. 

British  Rul.  Caa.  542.  S.  (L.  ed.)  629;  Scott  v.  Libby,  2 


20.  Ori^gs  V.  Austin,  3  Pick.  19  U.  S.  (L.  ed.)  987.  And  see  infra, 
(Mass.)  20,  15  Am.  Dec.  175.  And  see  par.  490. 


1.  Barnard  v.  Kellogg,  10  Wall.  383,  5.  Bulow  t.  Goddard,  1  Nott  ft  MeC. 

19  U.  S.  (L.  ed.)  987:  Hamilton  v.  (S.  C.)  45,  9  Am.  Dec  663. 

Warffeld,  2  Gill  ft  J.  (Md.)  482,  20  6.  HamUton  v.  Warfield,  2  GiU  ft  J. 

Am.  Dec.  448;  Atwell  v.  Miller,  11  Md.  (Md.)  482,  20  Am.  Dee.  448;  Penoyer 

348,  69  Am.  Dee.  206;  Griggs  v.  Ans-  v.  Hallett,  16  Johns.  (N.  T.)  332,  8 

tin,  3  Pick.  (Mass.)  20,  15  Am.  Dec.  Am.  Dec.  239. 

'  175;  Penoyer  v.  Hallett,  15  Johns.  (N.  7.  Hamilton  t.  Warfield,  2  Gill  ft  J. 

T.)  332,  8  Am.  Dec.  239;  Wesiem  (Md.)  482,  20  Am.  Dee.  44a 
Transp.  Co.  r.  Hoyt,  69  N.  T.  230,  25 
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19.  See  infra,  par.  491,  492. 


Johns.  (N.  T.)  336,  3  Am.  Dee.  431. 
3.  Barnard  v.  Kellogg,  10  Wall.  383, 


infra,  par.  493. 


4.  Note:  60  Am.  Dec.  151, 
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or  tendering  delivery  is  essential  to  entitle  ihe  vessel  to  her  freight.* 
For  example,  she  can  claim  no  freight  when  she  carries  to  her  des- 
tination, but  is  unable  to  land  her  cargo  because  of  a  blockade  of  the 
port.*  However,  it  has  been  held  that  freight  is  earned  if  the  goods 
are  tendered  to  the  consignee  at  destination,  though  permission  to 
land  them  is  refused  by  the  government  of  the  country,  and  the 
ship  is  consequently  compelled  to  bring  them  back."  Where  the 
vessel  wrongfully  refuses  delivery  at  her  destination  according  to  her 
contract,  it  has  been  held  that  the  consignee  is  not  liable  for  freight 
though  he  subsequently  obtains  possession  of  the  goods  without  the 
master's  consent.^^  And  if  the  con^gnee  receives  part  of  the  goods 
on  the  understanding  that  the  whole  is  to  be  delivered,  he  is  not 
liable  for  the  freight  on  even  that  part  where  delivery  of  the  balance 
is  subsequently  refused  without  lawful  excuse.**  Notice  of  arrival 
is  not  equivalent  to  delivery  so  as  to  earn  freight,  and  if  after  arrival 
the  goods  are  lost  or  destroyed  by  an  excepted  cause  within  the  time 
allowed  for  discharge,  no  freight  is  due>*  If,  however,  j;he  carrier 
pays  in  money  the  value  of  the  goods  at  their  destination,  he  is 
entitled  to  freight  as  if  he  had  delivered  the  specific  goods;  ^*  and 
where  goods  are  jettisoned  or  otherwise  used  so  as  to  make  their  loss 
a  subject  for  general  average,  payment  of  the  general  average  is  a 
substitution  for  delivery  and  subjects  the  owner  to  payment  of 
freight." 

489.  Time  for  Payment;  Unloading  and  Inspection;  Payment  in 
Instalments.— The  shipowner  may  demand  payment  of  freight  in  ad- 
vance of  carriage,  subject  to  refund  if  not  earned.*'  If  it  is  not  so 
paid,  the  delivery  of  goods  and  the  payment  of  freight  are  con- 
current acta,  and  neither  party  is  obliged  to  perform  his  part  of  the 
contract,  without  the  other  being  ready  to  perform  the  correlative 
act.*'  Freight  cannot  be  exacted  until  the  entire  cargo  is  unloaded 
and  in  readiness  for  delivery  at  the  proper  time  and  place,**  and  the 
consignee  has  been  afforded  a  reasonable  opportunity  to  inspect  the 
goods  to  ascertain  their  condition  and  correspondence  witii  those 

8.  Western  Transp.  Co.  v.  Hoyt,  69  14.  Patton  v.  Magrath,  Dud.  L. 
N.  Y.  230,  25  Am.  Rep.  175,  (S.  C.)  159,  31  Am.  Dec.  552. 

Note:  60  Am.  Dec.  149,  151.  Note:  60  Am.  Dec.  149,  16L 

And  see  supra,  par.  458  at  seq.  And  see  supra,  par.  477. 

9.  The  Harriman,  9  Wall.  161,  9      15.  Halwerson  v.  Cole,  1  Speera  I* 
U.  S.  (L.  ed.)  629;  Scott  v.  libby,  2   (S.  C.)  321,  40  Am.  Dec.  G03. 
Johns.  (N.  Y.)  336,  3  Am.  Dee.  431.        16.  Note:  60  Am.  Dec.  152.  And 

10.  Shepherd  v.  lA&fear,  6  La.  336,  see  infra,  par.  491. 

25  Am.  Dec.  181.  IV.  The  Eddy,  5  Wall.  481, 18  V.  S. 

11.  Western  Transp.  Co.  v.  Hoyt,  69  (L.  ed.)  486;  Frotbingham  v.  Jenkins, 
N.  Y.  230,  25  Am.  Rep.  1Y5.  1  Cal.  43,  52  Am.  Dec.  286. 

1?.  Western  Transp.  Co.  v.  Hoyt,  69      Note :  60  Am.  Dee.  152. 
N.  Y.  230,  25  Am.  Rep,  175.  18.  Brittan  v.  Bamaby,  21  How. 

IZ.  Note:  60  Am.  Dee.  151.  527,  16  V.  S.  (L.  ed.)  177;  Ex  parte 
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ordered  by  him.'*  The  master  cannot  divide  &e  goods  into  parcels 
and  demand  pro  rata  freight  as  the  parcels  are  delivered,  nor  can 
the  consignee  require  delivery  upon  such  payment.  If,  however,  the 
freight  is  to  be  paid  in  that  way  by  agreement,  the  master  must  unload 
the  goods  in  such  quantities  that  he  may  be  able  to  have  the  pro 
rata  freight  ascertained;  and  until  it  shall  be  done,  he  is  not  in  readi- 
ness to  deliver  such  part,  or  to  demand  the  freight  which  may  be  due 
upon  it.*^  When  the  shipment  is  large  or  cannot  be  delivered  in 
one  day,  the  master  may  require  security  for  the  entire  freight  before 
delivering  any,  but  not  payment  of  the  whole  freight  on  delivery  of 
a  part  before  delivery  or  permitting  inspection  of  the  residue^ 

490.  On  What  Goods  Freight  Payable;  Effect  of  Partial  Loss  or 
Deterioration. — vessel  is  not  entitlect  to  freight  on  portions  of  the 
caz^o  lost  by  an  excepted  cause,  but  must  abate  proportionately,  even 
though  freight  be  payable  in  a  lump  sum.*  Freight  is,  however,  pay- 
able upon  the  part  actually  delivered  notwithstanding,  and  without 
deduction  for,  the  loss  of  the  rest  by  jettison  due  .to  act  of  God  or  peril 
of  the  sea,*  or  by  decay  not  occasioned  by  the  fault  of  the  master 
necessitating  its  abandonment  or  destruction,^  or  other  cause  not 
within  the  vessel's  liability.*  But  if  part  of  the  cargo  is  lost  by  the 
fault  of  the  master,  and  the  residue  sold  by  him  under  a  power  in 
the  bill  of  lading,  without  discovering  the  loss,  he  cannot  deduct  his 
freight  in  an  action  by  the  owner  of  the  cargo  for  the  proceeds,  but 
may  deduct  the  discount  allowed  to  the  purchaser  for  the  deficiency. 
On  the  other  hand,  where  the  carrier  converted  part  of  the  goods  but 
delivered  the  residue,  and  a  recovery  was  had  against  him  for  the 
deficiency,  and  upon  a  subsequent  suit  for  the  freight  no  recoupment 
was  claimed,  it  was  held  that  full  freight  was  earned.*  The  considera- 
tion for  freight  is  the  carriage  of  the  article  shipped  on  board,  and  is 
earned  in  full  on  the  quantity  laden,  upon  delivery  in  specie,  regard- 
less of  damage  or  deterioration  from  perils  of  the  sea  or  other  excepted 
'.•ause,'  or  shrinkage  in  weight  or  volume  without  the  master's  fault.* 

Easton,  95  TJ.  S.  68,  24  U.  S.  (L.  ed.)     2.  Note:  60  Am,  Dec  152. 
373.  .  S.  Price  v.  Hartshom,  44  N.  T.  04, 


19.  Brittan  v.  Barnaby,  21  How.  4.  The  Brig  Collenbui^gf,  1  Black 
527,  16  U.  S.  (L.  ed.)  177;  Bags  of  170,  17  0.  S.  (L.  ed.)  89. 

Linseed,  1  Black  108,  17  U.  S.  (h.  ed.)      Note:  60  Am.  Dec.  152. 
35;  The  Eddy,  5  Wall  481,  18  U.  S.      5.  Note:  60  Am.  Dec.  152. 
(L.  ed.)  486;  Barker  v.  Schooner  E.     6.  Note:  60  Am.  Dec.  152. 
M.  Wright,  1  Mackey  (D.  C.)  24,  47     7.  Tio  v.  Vance,  11  La.  199,  30  Am. 
Am.  Hep.  234.  Dec.  715;  Qriswold  v.  New  York  Ins. 

Note:  60  Am.  Dec.  152.  Co.,  3  Johns.  (N.  Y.)  321,  3  Am.  Dec 

20.  See  supra,  par.  468.  490;  McGr^or  v.  KUgore,  6  Ohio  368, 
1.  Brittan  v.  Barnaby,  21  How,  627,  27  Am.  Dec  260. 

16  D.  S.  (L.  ed.)  177.  Note:  60  Am.  Dec.  153. 

Note:  60  Am.  Dee.  151.  8.  Note:  60  Am.  Dee.  152. 


And  see  supra,  par.  464  et  seq. 


Note :  60  Am.  Dec  15L 


4  Am.  Rep.  645. 
Note:  60  Am.  Dec.  152. 
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491.  Obligation  to  Refund  Frel£ht  Paid  In  AdTance^Freight, 

being  compensation  for  the  carriage  of  goods,  if  paid  in  advance  is  in 
all  cases,  unless  there  is  a  special  agreement  to  the  contrary,  to  be 
refunded,  if  from  any  cause  not  attributable  to  the  shipper  the  goods 
be  not  carried.*  The  parties  can,  however,  lawfully  agree  that  the 
freight  shall  be  completely  earned  as  soon  as  the  goods  are  laden  on 
board  the  vessel,  so  as  not  to  be  refunded  in  case  they  are  not 
delivered.'*  ^Such  agreement  is  not  to  be  inferred  from  tiio  mere  fact 
of  payment  in  advance,*'  nor  from  a  stipulation  in  the  bill  of  lading 
that  the  goods  shall  be  delivered  safely,  "the  dangers  of  ihe  sea 
excepted."  But  it  has  been  held  that  the  fact  that  the  shipper 
insures  the  freight  is  a  circumstance  tending  to  show  that  he  assumed 
risk  of  its  loss,  and  taken  in  connection  with  parol  evidence  of  a  q>ecial 
agreement  that  the  freight  should  be  at  fais  risk  is  sufficient  to  be 
submitted  to  the  jury  as  going  to  show  an  agreement  to  that  effect, 
suppletory  to  that  in  the  bill  of  lading.'* 

492.  Vessel's  Right  to  Earn  Freight;  Effect  of  Interference  by 
Shipper. — The  rule  that  transportation  and  delivery  of  the  cargo 
are  conditions  precedent  to  liability  for  freight  must  be  taken  viih 
the  limitation  that  the  shipper  or  owner  must  do  nothing  to  prevent 
the  performance  of  the  condition.'*  If  after  the  goods  are  on  board, 
carriage  or  delivery  is  stopped  or  made  imposaible  by  the  shipper's 
act  or  default,  the  entire  freight  to  the  destination  is  due,  the  ship 
being  able  and  willing  to  transport.'*  Where  a  voyage  partly  per- 
formed ia  interrupted  by  a  disaster  to  the  vessel,  the  master  may 
still  entitle  himself  to  the  entire  freight  by  repairing  bis  own  vessel 
and  resuming  the  carriage,  or  by  forwarding  the  goods  in  ano&er  ves- 
sel." The  owner  of  the  cargo  must  afford  the  master  of  the  vessel  a 
fair  opportunity  so  to  earn  his  freight;  and  if  the  master  repairs  his 
ship  or  procures  another  witJiin  a  reasonable  time  under  tiie  circum- 

9.  Dunoan  v.  Kimball,  3  Wall  37,  Am.  Dee.  206  and  note. 
IS  U.  S.  (Ii.  ed.)  50;  The  Bird  of  Tor-     14.  Barker    v.    Schooner    E.  U. 
adiae,  5  Wall.  546,  18  V.  S.  (L.  ed.)  Wright,  1  Mackey  (D.  C.)  24,  47  Am. 
662;  Atwell  t.  Miller,  11  Md.  348.  69  Rep.  234;  Tio  t.  Yanee,  11  La.  199,  30 
Am.  Dec.  206  and  note;  t.  Aus-  Am.  Dee!  715. 

tin,  3  Pick.  (Mass.)  20,  15  Am.  Dec.     16.  The  Tornado,  108  IJ.  S.  342,  2 


10.  Atwell  T.  Miller.  11  Md.  348,  69  Am.  Bep.  43;  Clark  v.  Massachusetts 
Am.  Dec  206  and  note;  Griggs  v.  Aus-  P.,  etc,  Ins.  Co.,  2  Pick.  (Mass.)  104, 
tin,  3  Pick.  (Mass.)  20,  15  Am.  Dec  13  Am.  Dec  400;  Forbes  v.  Rice,  2 
175.  Brev.  (S.  C.)  363,  4  Am.  Dec.  589; 

11.  Qngga  V.  Austin.  3  Pick.  Warehonse,  etc.  Supply  Co.  v.  Oalvin, 
(Mass.)  20, 15  Am.  Dec.  175.  96  Wis.  623, 71  N.  W.  804,  65  A.  S.  R. 

12.  GriggB    V.    Austin,    3    Pick.  57. 

(Mass.)  20,  15  Am.  Dec.  175.  Note:  60  Am.  Dec.  152,  154. 

Note:  60  Am.  Dec  161.  16.  See  supra,  par.  169,  406.  452, 

18.  AtweU  T.  Miller,  11  Md.  348,  69  455  et  seq. 


175. 


S.  Ct.  746,  27  U.  S.  (L.  ed.)  747; 
Hayes  v.  Campbell,  65  Cal.  421,  36 


Note:  60  Am.  Deo.  162. 
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stances,  but  the  shipper  refuses  to  permit  further  carriage  of  tbe  goods, 
he  is  liable  for  full  freight  to  their  destination.^'  On  tiie  other  hand, 
if  iho  master  refuses  or  is  unable  either  to  proceed  with  his  own  vessel 
or  transship  within  a  reasonable  time,  the  shipper  is  ^titled  to  have 
bis  goods  at  the  intermediate  port  without  paying  any  freight,  unless 
fonrarding  them  be  dispensed  with,  or  unless  then  be  some  new 
bargain  upon  this  subject.^^  Where  in  consequence  of  perils  of  the 
sea  a  vessel  is  justifiably  abandoned  by  the  master  and  crew,  and  sub- 
sequently brought  by  salvors  into  a  port  other  than  the  port  of  des- 
tination, the  cargo  owners  have  a  right  to  treat  the  contract  of 
affreightment  aa  ended  and  to  procure  a  sale  of  the  cargo  at  that  port, 
instead  of  permitting  the  master  to  complete  the  voyage  and  earn  the 
freight;  and  in  such  case  they  incur  no  liability  for  freight." 

493.  Freight  pro  Rata:  In  GeneraL — A  vessel  making  delivery  of 
her  cargo  at  a  port  short  of  destination  is  sometimes  entitled  to  freight 
in  the  pn^rti(m  that  the  part  of  the  vc^age  performed  bears  to  the 
entire  length  of  it.  This  is  known  as  freight  "pro  rata  itineris 
peracti"  or,  more  shortly,  freight  pro  rata.'*  The  right  to  it  is  founded 
exclusively  upon  a  colntract,  whereby  both  parties,  with  liberty  of 
choice,  voluntarily  agree  that  the  original  contract  shall  be  rescinded, 
and  delivery  at  the  intermediate  port  shall  be  made  and  accepted 
in  substituted  performance.  An  agreement  of  this  character  may  be 
in  express  terms,  or  it  may  be  implied  from  the  acceptance  of  the 
goods  by  the  owner  at  the  intermediate  port,  provided  hia  acceptance 
is  vcduntaiy.*   And  the  relative  state  of  the  markets,  or  the  benefit 

17.  Propeller  Niagara  v.  Cordes,  21  PfaoEpbate  Co.,  35  Md.  128,  6  Am. 
How.  7,  16  U.  S.  (L.  ed.)  41;  Propel-  Rep.  372;  Crawford  v.  Wiiaams,  1 
ler  Mohawk,  8  Wall.  153,  19  U.  S.  (L.  Sneed  (Tenn.)  205,  60  Am.  Dee.  146 
ed.)  406;  The  Mag^e  Hammond,  9  and  note. 

Wall.  436,  19  U.  S.  (L.  ed.)  772;  Tio  Note:  60  Am.  Dec  154. 

V.  Vance,  11  La.  199,  30  Am.  Dec.  715 ;  And  see  supra,  par.  459. 

Stirlmg  V.  Nevassa  Phosphate  Co.,  35  19.  The  Eliza  Lines,  199  U.  S.  119, 

Md.  128,  6  Am.  Rep.  372;  Clark  v.  26  S.  Ct.  8,  50  U.  S.  (L.  ed.)  115,  4 

Massaehusetta  F.,  etc.,  Iqs.  Co.,  2  Pick.  Ann.  Cas.  406  and  note. 

(Mass.)  104,  13  Am.  Dec.  400;  Oris-  20.  Propeller  Mohawk,  8  Wall.  153, 

wold  v.  New  York  Ina.  Co.,  3  Johns.  19  U.  S.  (L.  ed.)  406;  Coffin  v.  Storer, 

(N.  Y.)  321,  3  Am.  Dec.  490;  Forbes  5  Mass.  252,  4  Am.  Dec  54;  Forbes  v. 

V.  Rice,  2  Brev.  (S.  C.)  363,  4  Am.  Rice,  2  Brey.  (S.  C.)  363,  4  Am.  Dee. 

Dee.  689;  Crawford  v.  WilUams,  1  589. 

Sneed  (Tenn.)  205,  60  Am.  Deo.  146  1.  Gaze  v.  Baltimore  Ins.  Co.,  7 

and  note.  Cranch  358,  3  U.  S.  (L.  ed.)  370; 

Note :  60  Am.  Dec.  154.  Hugg  v.  Augusta  Ins.,  etc.,  Co.,  7  How. 

18.  Propeller  Niagara  v.  Cordes,  21  595,  12  tJ.  S.  (L.  ed.)  834;  Propeller 
How.  7,  16  U.  S.  (L.  ed.)  41;  The  Mohawk,  8  Wall.  153, 19  U.  S.  (L.  ed.) 
Maggie  Hammond.  9  Wall.  435,  19  U.  406 ;  The  Harriman,  9  WaD.  161,  19 
S.  (L..ed.)  772;  The  Tornado,  108  U.  U.  S.  (L.  ed.)  629;  Tio  v.  Vance,  11 
S.  342,  2  S.  Ct  746,  37  V.  S.  (L.  ed.)  La.  199,  30  Am.  Dec  715  and  note; 
747;  Tio  v.  Vance,  11  Ul.  199,  30  Am.  Hunt  v.  Haakell,  24  Me.  339,  41  Am. 
Dec  715  and  note;  Stirling  t.  Nevassa  Dec.  387;  Portland  Bank  v.  Stubby  6 
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to  the  owner  from  the  distance  accomplished,  may  be  material  upon 
the  queation  of  implied  agreement  where  further  transportation  is  not 
impossible.*  In  case,  however,  the  master  of  the  vessel  refuses  or  is 
unable  to  forward  the  goods  to  their  destination,  in  hia  own  vessel 
or  by  a  substituted  bottom,  and  the  owner  then  receives  them  at 
the  intermediate  port,  the  acceptance  is  not  voluntary,  and  freight 
pro  rata  is  usually  not  recoverable.'  In  some  jurisdictions,  however, 
the  vessel  has  been  allowed  pro  rata  freight  even  upon  compulsory 
acceptance  where  the  shipper  has  benefited  by  the  distance  carried.* 
The  delivery  must  also  be  voluntary,  or  thfe  carrier  is  entitled  to  full 
freight  If  the  owner  demands  and  receives  the  goods  at  the  inter- 
mediate port,  the  master  being  willing  to  repair  and  continue  the  voy- 
age or  to  transship  the  gooda  to  another  vessel,  full  freight  is  demand- 
able.'  t 

494.  ninstrations. — ^Where  a  vessel  chartered  for  an  entire  voyage 
out  and  home  is  lost  on  the  homeward  voyage,  freight  pro  rata  cannot 
be  recovered  though  the  outward  cargo  was  delivered  and  accepted.' 
If  the  charter  party  provides  for  pro  rata  freight  for  the  time  the 
vessel  was  engaged  in  the  voyage  in  the  event  of  total  loss  by  peril 
of  the  seas,  there  is  no  right  to  freight  pro  rata  in  case  of  loss  from 
other  causes.'  Freight  pro  rata  is  sometimes  decreed  where  the  voy- 
age is  broken  up  by  hostile  capture.'  It  is  also  allowable  when  the 
vessel  and  cargo  are  brought  by  salvors  into  an  intermediate  port, 
if  upon  the  happening  of  a  calamity  to  the  vessel  both  parties  to  the 
contract  of  affreightment  consented  to  the  abandonment  of  the  voy- 
age, or  if  the  salvors  take  the  crew  off  a  vessel  in  distress  and  put 
men  on  board,  refusing  to  allow  her  own  crew  to  return,  and  the  two 
vessels  are  in  company  navigated  into  port.'  But  it  is  otherwise  if 
the  vessel  was  abandoned  by  master  and  crew  without  the  consent  of 

Mass.  422,  4  Am.  Dee.  151;  Seott  v.  (L  ed.)  406;  Ho  v.  Tance,  U  La.  199, 

Libby,  2  Johns.  (N.  T.)  336,  3  Am.  30  Am.  Dee.  715  and  note;  Welch  v. 

Dee.  431;  Welch  v.  Hicks,  6  Cow.  Hicks,  6  Cow.  (N.  T.)  504,  16  Am. 

(N.  T.)  504,  16  Am.  Dee.  443  and  Dee.  443  and  note;  Western  Transp. 

note;  Western  Transp.  Co.  v.  Hoyt,  69  Co.  v.  Hoytj  69  N.  T.  230,  25  Am. 

N.  Y.  230,  25  Am.  Rep.  175;  Gray  v.  Rep.  175. 

Wain,  2  Serg.  ft  R.  (Pa.)  229,  7     Note :  60  Am.  Dee.  154. 

Am.  Dec.  642;  Forbes  v.  Rice,  2  Brev.     4.  Forbes  v.  Riee,  2  Brer.  (S.  C.) 

(S.  C.)  363,  4  Am.  Dec.  589;  Hal-  3^,  4  Am.  Deo.  580. 

wersou  v.  Cole,  1  Speers  L.  (S.  0.)     6.  Note:  60  Am.  Dee.  154.  And  see 

321,  40  Am.  Dec  603;  Crawford  v.  supra,  par.  487. 

Williams,  1  Sneed  (Tenn.)  205,  60  Am.     6.  Penoyer  v.  Hallett,  16  Johns.  (N. 

Dee.  146  and  note.  T.)  332,  8  Am.  Dee.  239.   See  snpra, 

2.  Qr&y  v.  Wain,  2  Berg,  ft  R.  par.  487. 

(Pa.)  29,  7  Am.  Dec.  642.  7.  Hamilton  v.  Warfleld,  2  CKIl  ft  J. 

3.  Caze  V.  Baltimore  Ins.  C!o.,  7  (Md.)  482,  20  Am.  Dee.  448. 
Cranch  358,  3  U.  S.  (L.  ed.)  370;  Pro-     8.  See  snpra,  par.  406. 
peUer  Mohawk,  8  Wall.  153,  19  U.  S.     9.  Note:  4  Ann.  Gas.  4U,  412. 
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the  cargo  owners.**  The  master  is  not  entiUed  to  freight  pro  rata 
where  the  vessel  is  compelled  by  blockade  of  tike  port  of  destiaaliDn 
to  return  with  her  cargo,^'  or  the  cargo  is  transshipped  to  its  des* 
tination  at  a  cost  exceeding  tiie  original  freight  for  the  whole  voyage." 
Kor  can  the  master  claim  it  when  he  stores  the  goods  at  fheir  destina* 
tion  instead  of  delivering  them,  although  the  consignee  takes  them 
and  indemnifiee  the  warehouseman  against  any  claim  for  freight.*^ 
495.  Right  of  Heatral  Vessel  to  Vteight  in  Case  of  Hostile  CajK 
tare. — ^Upon  capture  of  enemy  goods  upon  a  neutral  ship,  the  latter 
is  entitled  to  freight  from  the  captors/*  at  least  pro  rata; "  and  if 
part  of  the  cargo  is  restored  to  the  owners  and  part  condemnedy 
freight  is  chargeable  upon  the  entire  caigo,  and  not  solely  upon  the 
condemned  portion.'*  It  has  been  held,  hoFwever,  that  freight  i» 
nevOT  diw  to  a  neutral  carrier  of  contraband,  such  as  proviaona 
exported  for  the  supply  of  enemy  forces.  It  makes  no  difiference  in 
such  a  case  that  the  enemy  is  carrying  on  a  distinct  war,  in  con  - 
junction with  his  allies,  who  are  friends  of  the  captor's  country,  and 
that  the  provisions  are  intended  for  the  supply  of  his  troops  engaged 
in  that  war,  and  that  the  ship  in  which  they  are  transported  belongs 
to  subjects  of  one  of  those  allies."  Where  restitution  is  decreed 
of  goods  captured  by  an  armed  vessel  fitted  out  in  the  ports  of  tlie 
United  States  in  breach  of  the  neutrality  acts,  a  bona  fide  purchaser 
without  notice  is  entitled  to  be  reimbursed  the  freight  which '  he 
may  have  paid  upon  the  captured  goods;  and  the  innocent  neutral 
carrier  of  such  goods,  the  same  having  been  transshipped  in  a  foreign 
port,  is  eniitled  to  freight  out  of  the  goods.'^  But  freight  pro  rata  is 
not  demandable  upon  a  compulsive  receipt  of  the  goods  at  an  inter- 
mediate port  from  the  hands  of  the  admiralty  after  capture  and  con- 
demnation, and  ultimate  restoration  upon  the  appeal.  *'  If  a  neutral 
vessel  be  captured  on  h^  outward  voyage  carrying  a  hostile  cargo,, 
which  is  condemned,  and  if,  by  the  charter  party,  the  outward  cargo 
is  to  be  carried  free  of  freight,  but  the  homeward  cargo  is  to  pay  at  a 
certain  rate  to  be  ascertained  by  the  nature  of  the  cargo,  yet  the 
oourt  will  decree  frei^t  pro  rata  itineris  of  the  outward  cargo,  to  be 
assessed  upon  the  principles  of  a  quantum  meruit^ 

10.  See  anpra,  par.  492.  1  Wheat.  159,  4  U.  S.  (L.  ed.)  60. 

11.  See  supra,  par.  487.  16.  The  Antonia  Johanna,  1  Wheat 

12.  Crawford  v.  Williams,  1  Sneed  159,  4  U.  S.  (L.  ed.)  60. 


13.  Western  Transp.  Co.  v.  Hoyt,  69  4  U.  S.  (L.  ed.)  116. 
N.  Y.  230,  25  Am.  Rep.  175.   And  see     18.  The  Fanny,  9  Wheat  658,  6  TJ. 
supra,  par.  487.  S.  (L.  ed.)  184. 

14.  The  Commercen,  1  Wheat.  382,  4  19.  Caze  v.  Baltimore  Ins.  Co.,  7 
U.  S.  (L.  ed.)  116.  Cranch  358,  3  U.  S.  (L.  ed.)  370. 

Note:  5  British  Ral.  Cas.  1003.  20.  The  Societe,  9  Cranch  209,  4  CT* 

16.  The  Societe,  9  Craneb  209,  4  V,  S.  (L.  ed.)  707. 
S.  (L.  ed.)  707}  The  Antonia  Johanna, 

1879 


(Tenn.)  205,  60  Am.  Dee.  146. 


17.  The  Commercen,  1  Wheat.  382, 
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49&  Actions  for  Freight  in  General;  Parties  Defendant;  Llmita* 
tiens^Upon  deliv^ng  Uie  cargo,  the  master  or  owner  of  a  vessel  may 
recover  the  freight  by  a  personal  action  against  the  party  liable.^ 
The  vessel's  lien  upon  the  goods  is  only  an  additional  security  for 

payment,  which  is  not  incompatible  with  the  personal  responsibility 
of  the  shipper,  and  does  not  ^tinguish  it*  A  full  discussion  of  the 
question  as  to  the  persons  to  whom  the  carrier  of  goods  may  look  for 
payment  is  found  elsewhere  in  Uiis  work.*  A  vessel,  as  well  as  hex 
owners  and  master,  is  liable  for  a  preceding  carrier's  portion  of 
through  freights  collected  at  destination  by  her  master  and  officers, 
within  the  provisioius  of  a  state  statute  giving  an  action  against  her 
upon  a  contract  relative  to  the  transportation  of  persons  or  property.* 
In  some  states,  code  provisions  prescribing  limitation  of  action  for 
freight  of  ^lessels  are  held  not  to  apply  to  a  contract  with  one  not  a 
shipowner.* 

497.  Se1>off  and  Recoupment— According  to  the  English  cases,  if 
the  goods  are  actually  carried  and  delivered,  but  have  suffered  dam- 
age and  deterioration  by  the  master's  fault,  even  so  as  to  be  absolutely 
valueless,  or  so  as  to  be  worth  less  than  the  freight,  the  owner  can- 
not resist  the  claim  for  freight,  but  must  resort  to  a  cross  action.* 
In  tiiis  country,  however,  it  is  generally  held  that  the  defendant  in  an 
action  for  freight  may  set  off  or  recoup  damage  to  the  goods  for 
which  the  vessel  is  responsible ;  but  the  burden  is  on  him  to  prove  the 
master's  fault,'  and  be  cannot  set  off  damages  caused  by  a  prior 
carrier.*  If  the  damages  exceed  the  freight,  the  defendant  may 
recover  on  his  plea  of  set-off  the  balance  due  from  the  vessel,  and 
where  the  damages  equal  or  exceed  the  freight,  he  may  demand  the 
delivery  of  the  goods  without  the  payment  of  any  charges,  and  if  the 
carrier  refuses  to  surrender  possession  he  may  bring  an  action  of 
replevin,  or  sue  as  for  a  conversion.'  It  has  been  held  that  the 
pEirties  cannot  split  up  a  claim  for  damages  resulting  from  bad 
stowage  and  lack  of  care  on  the  vessel's  part  by  applying  a  portion 
in  extinguishing  the  freight  money,  and  then  ask  a  deoee  for  the 
excess  of  this  sum.^*    Where  by  the  contract  of  affreightment  the 

1.  Portland  Bank  v.  Stnbbs,  6  Mass.     6.  Note:  60  Am.  Deo.  153. 

422,  4  Am.  Dec  151;  Sohwinger  v.  7.  The  Water  Witch,  1  Black  494, 
Raymond,  83  K.  T.  192,  38  Am.  Rep.  17  U.  S.  (L.  ed.)  155;  Johnson  v. 
415.  Lightsey,  34  Ala.  169,  73  Am.  Dec. 

2.  Oriswold  v.  New  York  Ins.  Co.,  3  450;  Sohwinger  v.  Raymond,  83  N.  Y. 
Johns.  (N.  Y.)  321,  3  Am.  Dec.  490.  192.  38  Am.  Rep.  415. 

5.  See  CaBXimB,  vcd.  4,  p.  857  et     Note:  60  Am.  Deo.  153. 
seq.  8.  Note:  GO  Am.  Dee.  153. 

4.  Ghieago,  ete.,  R.  Co.  v.  The  W.  0.  9.  See  Cabbixbs,  toI.  4,'  pp.  861, 
Woodsides,  10  la.  465,  77  Am.  Dec  862. 

125.  10.  The  Water  Witch,  1  Blaok  4M, 

6.  New  Orleans,  etc,  R.  Co.  t.  Lind-  17  U.  S.  (L.  ed.)  156. 
say,  4  Wall.  650,  8  U.  S.  (L.  ed.)  328. 
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shipper  assumes  the  ptsjils  of  the  sea,  and  ihe  owner  is  to  receive  a 
share  of  the  profits  in  lieu  of  frdght,  if  damage  be  caused  by  the 
perils  of  the  sea,  the  loss  is  to  be  deducted  out  of  the  proiita,  so  as  to 
be  sustained  by  the  owner  and  freighter  jointly.'*  By  paying  the 
freight  the  consignee  does  not  dise^le  himself  from  afterward  suing 
the  qarrier  for  damage  to  the  goods.'* 

498.  Lien  for  Freight  In  General — The  owner  and  the  master  of 
a  ship  have  a  lien  upon  the  cargo  for  freight  and  all  lawful  charges, 
whether  the  vessel  be  operated  under  charter  of  affreightment  or  as 
a  general  ship.  This  lien  is  created  by  law  independently  of  any 
express  stipulation  therefor,  and  authoiizee  the  retention  of  the  goods 
at  their  destination  until  the  frdght  is  paid."  It  is  a  maritime  lien, 
enforceable  by  an  admindty  proiceeding  in  rem/*  and  is  superior  to 
other  liens  placed  an  the  goods  by  the  owner.'*  The  owner  of  goods 
cannot  maintain  replevin  in  a  state  court  to  recover  possession  of  goods 
held  by  the  shipowner  under  a  valid  lien  for  freight,'*  nta  is  be 

11.  Putnam  t.  Wood,  8  Mass.  4S1,  Dee.  636;  Newhall  v.  Yazgas,  IS  Ke. 


12.  Sohvingcx  t.  Raymond,  83  K.  kell,  24  Me.  339,  41  Am.  Dec.  3U7; 
Y.  192,  38  Am.  Rep.  415.  Portland  Bank  y.  Stnbbs,  6  Mass.  422, 

13.  Oraeie  t.  Palmer,  8  Wheat.  605,  4  Am.  Dec.  151 ;  Adams  v.  Homeyer, 
5  U.  B.  (L.  ed.)  696;  Colombian  Ins.  45  Mo.  545,  100  Am.  Dee.  391;  Ever- 
Oo.  V.  Catlett,  12  Wheat.  383,  6  U.  S.  ett  v.  Coffin,  6  Wend.  (N.  T.)  603,  22 
(L.  ed.)  664;  Raymond  v.  Tyson,  17  Am.  Sec.  551;  Schwinger  v.  Raymond, 
How.  53,  15  U.  S.  (L.  ed.)  47  and  83  N.  Y.  192,  38  Am.  Rep.  415;  Hatch 
note;  Hickoz  v.  Bnckiiigham,  18  How.  t.  Tucker,  12  R.  I.  601,  34  Am.  Rep. 
(U.  S.)  182, 16  U.  S.  (L.  ed.)  341  and  707;  Forbes  v.  Riee,  2  Brev.  (S.  C.) 
note;  Vanderwater  v.  Mills,  19  How.  363,  4  Am.  Dec.  589;  Warehouse,  etc., 
82,  15  U.  S.  (L.  ed.)  554;  Dupont  v.  Supply  Co.  v.  Qalvin,  96  Wis-  523,  71 
Vance,  19  How.  162,  15  U.  S.  (L.  N.  W.  804,  65  A.  S.  R.  67.  Generally 
ed.)  684;  Morewood  v.  Enequist,  23  as  to  a  carrier's  hm  for  freight 
How.  491,  16  U.  S.  (L.  ed.)  516;  eha^ee,  its  nature,  extent  and  assign- 
Bulkley  t.  Nanmkeag  Steam  Cot-  ability,  see  Cabbiebs,  vol.  4,  d.  868  et 
ton  Co.,  24  How.  386,  16  U.  S.  (L.  seq. 

ed.)  599;  Bags  of  Linseed,  1  Black'  14.  Bags  of  Linseed,  1  Black  108, 17 
108,  17  U.  S.  (L.  ed.)  35;  The  Kim-  U.  S.  (L.  ed.)  35;  The  Eddy,  6  Wall, 
bail,  3  WaU.  37,  18  U.  S.  (L.  ed.)  50;  481,  18  U.  S.  (L.  ed.)  486;  The  Bird 
The  Eddy,  5  Wall.  481,  18  V.  S.  (L.  of  Paradise,  5  WaU.  545,  16  U.  S. 
ed.)  486;  The  Bird  of  Paradise,  5  (L.  ed.)  662;  Hayes  v.  Campbell,  55 
Wall.  545,  18  U.  S.  (L.  ed.)  662;  The  Cal.  421,  36  Am.  Rep.  43;  Warehouse, 
Lady  Franklin,  8  Wall.  325,  19  U.  etc.,  Supply  Co.  v.  Galvin,  96  Wis. 
S.  (L.  ed.)  455;  The  Maggie  Ham-  523,  71  N.  W.  804,  65  A.  S.  R.  57  and 
mond,  9  Wall.  435,  19  U.  S.  (L.  ed.)  note.  Generally  as  to  the  enforcement 
772;  The  Delaware,  14  Wall.  579,  20  of  carriers'  liens,  see  Cabbiess,  vol.  4. 
U.  8.  (L.  ed.)  779;  Frothingham  v.  p.  87  et  seq. 

Jenkins,  1  Cal.  42,  52  Am.  Dec.  286     15.  Gracie  t.  Palmer,  8  Wheat.  605, 
and  note;  Hayes  t.  Campbell,  65  Cal.  6  IT.  S.  (L.  ed.)  696. 
421,  36  Am.  Bep.  43;  Barker  t.     16.  Warehouse,  etc,  Supply  Co.  t. 
Schooner  E.  M.  Wright,  1  Mackey  (D.  Galvin,  96  Wis.  623,  71  N.  W.  80^  66 
C.)  24,  47  Am.  Rep.  234;  Deaver  v.  A.  a  B.  67. 
Bedford,  5  Rob.  (La.)  245,  39  Am. 


3  Am.  Deo.  179. 


314,  33  Am.  Dec.  617;  Hunt  v.  Has- 
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entitled  to  a  decree  for  nondelivery  reason  of  the  subsequent  mis- 
conduct of  the  bailee  of  the  goods.>^ 

499.  When  Lien  Attaches;  Goods  Subject.— A  lien  for  freight  does 
not  attach  until  the  cargo,  or  some  part  of  it,  has  been  shipped  on 
board  or  received  in  poesession  by  or  on  behalf  of  the  vessel ;  but 
upon  delivery  into  the  custody  of  the  master,  as  by  loading  them  on 
a  lighter  employed  by  the  ship,  the  goods  are  subjected  to  the  lien 
for  freight  as  effectually  as  if  actually  on  deck.^*  If  only  a  part 
of  a  cargo  contracted  for  at  a  lump  sum  is  delivered  for  shipment, 
the  carrier  is  entitled  to  a  lien  thereon  at  the  place  of  delivery  for  the 
entire  contract  price  of  the  freight^  In  such  case,  the  lien  is 
enforceable  in  admiralty  regardless  of  whether  the  action  be  treated  as 
one  to  recover  freight  or  to  recover  damages  for  the  nonperformance  of 
a  conbraoi^  Generally  the  lien  is  not  perfected  until  the  goods 
arrive  at  their  destination  and  axe  duly  tendered  for  delivery,  and  the 
vessel  by  refusing  to  complete  the  voyage  loses  any  right  to  retain 
the  goods  as  against  the  owner.'  The  lien  does  not  attach,  as  against 
the  owner,  to  goods  received  from  a  wrongdoer  without  the  owner's 
consent,  express  or  implied,  though  accepted  in  good  faith  by  the 
master; »  but  it  does  attach  if  they  were  shipped  by  an  agent  with 
authority  to  contract  for  transportation,  who  violates  his  instructions.* 
There  can  be  no  lien  upon  a  cargo  to  be  carried  free  for  freight  which 
may  accrue  upon  another  agreed  to  be  carried  on  the  return  trip  and 
paid  for.* 

500.  Lien  as  Dependent  on  Possession  of  Goods. — The  shipowner's 
lien  for  freigiit  is  not  in  tiie  nature  of  a  hypothecation  which  will 
remain  a  charge  upon  the  goods  after  he  has  parted  with  possession, 
but  is  simply  the  right  to  retain  them  until  the  freight  is  paid,  and 
is  therefore  lost  by  an  unconditional  delivery  of  the  goods  to  the  con- 
signee.' The  delivery  must,  however,  be  voluntary  and  with  intent 

17.  The  Eddy,  6  Wall.  481,  IS  U. .  Galvin,  96  Wis.  523,  71  N.  W.  804,  65 

S.  (L.  ed.)  486.  A.  S.  B.  57. 

18.  Vanderwater  v.  MUIs,  19  How.  2.  Portland  Bank  v.  Stubbs,  6  Mass. 
82,  15  U.  S.  (L.  ed.)  564;  The  Bird  of  422,  4  Am.  Dec.  151;  Forbes  v.  Riee, 
Paradise.  5  WaU.  545,  18  U.  S.  (L.  2  Brev.  (S.  C.)  363,  4  Am.  Dec.  689. 
ed.)  662.    And  see  supra,  par.  407.    And  see  supra,  par.  487  et  seq. 

19.  Bulkl^  V.  Naumkeag  Steam  Cot-  3.  Robinson  v.  Baker,  5  Gush, 
ton  Co.,  24  How.  386,  16  U.  S.  {L.  (Mass.)  137,  51  Am.  Dec.  54.  And 
ed.)  599;  Petersburg,  etc..  Steamboat  see  Carriers,  vol.  4,  p.  870. 

Line  v.  Norfolk- Virginia  Peanut  Co.,     4.  Hayes  v.  Campbell,  56  Cal. 

172  Fed.  321,  96  C.  C.  A.  8^  24  36  Am.  Rep.  43. 

L.B.A.(N.S.)  569  and  note.  5.  The  Ship  Societe,  9  Cranch  209, 

20.  Hayes  v.  Campbell,  55  Cal.  421,  3  V.  S.  (L.  ed.)  707. 

36  Am.  Rep.  43;  Warehouse,  etc.,  6.  Bags  of  Linseed.  1  Black  108,  17 
Supply  Co.  V.  Galvin,  96  Wis.  523,  71  0.  S.  (L.  ed.)  35;  The  Eddy,  5  Wall. 


1.  Warehonse,  eto.,  Supply  Co.  v.  of  Paradise,  5  Wall  646,  18  U.  6.  (L. 


N.  W.  804,  65  A.  S.  R.  57. 


481,  18  TJ.  S,  (L.  ed.)  486;  The  Bird 
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to  part  with  the  shipowner's  interest,  and  the  lien  is  not  divested  if 
the  carrier  ia  induced  by  fraud  or  trick  to  surrender  possession,  or 
if  the  goods  are  taken  from  him  against  his  will,  by  operation  of 
law.'  And  delivery  of  part  of  a  oons^nment  does  not  defeat  the  lien 
upon  the  remainder  for  the  frttght  upon  the  whole.^  The  shipowner 
is  not  required  or  entitled  to  detain  the  goods  on  board  the  ship 
until  the  freight  la  paid,  as  the  consignee  or  owner  of  the  cargo  would 
then  have  no  opportunity  of  examining  their  condition.  He  should 
unload  the  goods  upon  his  own  wharf  or  a  public  wharf,  and  order 
tJie  wharfinger  not  to  part  with  them  until  the  freight  and  charges 
are  paid,  and  in  such  case  the  lien  continues,  as  the  goods  remain  in 
his  constructive  possession.'  And  if  the  consignee  is  not  present  to 
receive  the  goods  upon  due  tender,  they  may  be  similarly  stored  in  the 
shipowner's  name  so  as  to  preserve  the  lien  for  freight^^**  The  parties 
may  agree  to  an  extension  of  the  lien,  so  that  it  shall  not  be  waived 
or  displaced  even  by  the  deposit  of  the  goods  in  the  warehouse  of  the 
consignee  or  owner.  If  such  understanding  exists  at  the  time  of  the 
deposit,  or  is  plainly  to  be  inferred  from  the  established  local  usage 
of  the  port,  courts  of  admiralty  will  uphold  it,  and  consider  the  ship- 
owner as  still  constructively  in  possession,  so  as  to  preserve  his  lien 
and  his  remedy  in  rem.** 

501.  Waiver  or  Displacement  of  Lien. — ^The  shipowner's  lien  for 
freight  may  be  waived,  either  expressly,  or  by  stipulations  in  the 
charter  party  or  bill  of  lading  inconsistent  and  irreconcilable  with  its 
retention  or  exercise,  or  from  which  it  can  fairly  be  inferred  that  liie 
shipowner  meant  to  trust  to  the  personal  responsibility  of  tiie  con- 
signee or  charterer.**   Instances  of  such  stipulations  are  an  agree- 

ed.)  662;  The  Maggie  Hammond,  9  Cotton  Co.,  24  How.  386,  16  U.  S. 

WaU.  435,  19  U.  S,  (L.  ed.)  772;  (L.  ed.)   599;  Bags  of  Linseed,  1 

Warehouse,  etc..  Supply  Co.  v.  Gal-  Black  108,  17  U.  S.  (L.  ed.)  35;  The 

vin,  96  Wis.  523,  71  N.  W.  804,  65  Eddy,  B  WaU.  481,  18  V.  S.  (L.  ed.) 

A.  S.  R.  57  and  note.  Generally  as  to  486;  The  Bird  of  Paradise,  5  Wall, 

the  loss  of  the  carriers'  lien  by  surren-  545,  13  U.  S.  (L.  ed.)  662. 

der  of  property,  see  Cabriers,  vol,  4,  12.  Raymond  v.  Tyson,  17  How.  53, 

p.  871  et  seq.  15  U.  S.  (L.  ed.)  47  and  note;  Car- 

7.  NewhaU  v.  Vargas,  15  Me.  314,  rington  v.  Pratt,  18  How.  68,  15  U. 


8.  Frothingham  v.  Jenkins,  1  Cal.  37,  18  U.  S.  (L.  ed.)  50;  The  Eddy,  5 
42,  52  Am.  Dee.  286.  And  see  Cab-  Wall.  481,  18  U.  S.  {L.  ed.)  486;  The 
BiEBS,  Tol.  4,  p.  872.  Bird  of  Paradise,  5  WaU.  545,  18  TJ. 

9.  Bnlkley  v.  Naumkeag  Steam  Cot-  S.  (L.  ed.)  662;  The  Kaggie  Ham- 
ton  Co.,  24  How.  386,  16  U.  S.  (L.  mond,  9  Wall.  435,  19  U.  S.  (L.  ed.) 
ed.)  599;  The  Eddy,  5  WaU.  481,  18  772;  The  Delaware,  14  WaU.  579,  20 
U.  8.  (L.  ed.)  486.  U.  S.  (L.  ed.)  779;  Chandler  v.  Bel- 

10.  Brittan  v.  Bamaby,  21  How.  dm,  IS  Johns.  (N.  Y.)  157,  9  Am. 
527,  16  U.  S.  (L.  ed.)  177.  And  see  Dec.  193.  Generally  as  to  waiver  of 
mpra,  par.  467,  468,  474.  carrier's  lien,  see  Cjjmma,  vol  4,  p. 

U.  Bnlkley        Kaomkesg  Bteam  871. 


33  Am.  Dec.  617. 


S.  (L.  ed.)  267;  The  KimbaU,  3  WaU. 


1383 


Digitized  by 


8  602 


SHXPPINa 


24  B.  a  L. 


ment  to  recdve  the  freight  at  tiie  time  and  place  having  no  reference  to 

the  place  for  the  delivery  of  the  cargo,  or  at  variance  with  sach  time 
and  place ; "  or  a  stipulation  making  it  the  duty  of  the  master  to 
dehver  the  goods  unconditionally  before  the  consignee  is  required  to 
pay  the  freight.**  In  such  cases  the  insolvency  of  the  shipper  before 
delivery  will  not  absolve  the  carrier  from  hia  agreement,  nor  authorize 
him  to  retain  the  goods  until  the  freight  is  paid,  unless  the  lien  exists 
independently  of  that  occurrence.''  WhelJber  any  giv^  stipulation 
amounts  to  a  waiver  of  the  carrier's  lien  is  a  matter  <Kf  ccmstraotion  in 
each  case,  the  pr^umption  being  that  the  owner  intended  to  retain  hia 
lien ;  so  that  any  doubt  on  the  point  will  be  resolved  in  his  favor."* 
The  lien  is  generally  held  to  be  waived  by  an  agreement  for  credit 
extending  long  beyond  the  date  of  probable  delivery,*'  or  by  taking 
notes  payable  at  steted  periods  thereafter.**  On  the  other  hand,  ,  the 
mere  acceptance  of  notes,  or  the  extension  of  credit,  will  not  displace 
the  lien,  if  not  inconsistent  with  its  retention,  unless  expressly  so 
agreed.**  The  lien  may  be  waived  by  placing  the  refusal  to  deliver 
goods,  when  duly  demanded,  upon  some  other  distinct  ground  than 
the  nonpayment  of  the  freight,  but  not  by  the  mere  failure  to  assert 
it  when  the  goods  are  claimed.*** 

502.  Sale  to  Enforce  Lien. — A  shipowner's  lien  for  freight  does 
not  carry  a  right  of  sale  without  legal  process.  An  unauthorized  sale 
for  dbiarges  does  not  affect  the  owner's  property  in  the  goods;  and  he 
may  replevy  them  from  the  purchaser,*  or  sue  the  master  or  owner 
in  trover  for  the  conversion.*  In  such  ease  no  tender  of  the  amount 
of  the  lien  need  be  made,  but  the  defendant  may  recoup  the  damages 
to  the  extent  of  such  amount.*    If  the  owner  regains  possession 

13.  Raymond  v.  Tyson,  17  How.  53, '  94  Am.  Dee.  600. 

15  U.  S.  (L.  ed.)  47  and  note.  19.  The  Kimball,  3  Wall.  37,  18  U. 

14.  Raymond  v.  Tyson,  17  How.  53,  S.  (L.  ed.)  60;  The  Bird  of  Paradise, 

16  V.  S.  (L.  ed.)  47  and  note;  The  6  WaU.  645,  18  U.  S.  (L.  ed.)  662. 
Eddy,  6  WaU.  481,  18  U.  S.  (L.  ed.)     20.  Everett  v.  CeOn,  6  Wend.  (N. 
486;  The  Bird  of  Paradise,  6  Wall.  T.)  603,  22  Am.  Dec  551.  See  supra, 
645,  18  U.  S.  (L.  ed.)  662.  par.  476.    And  see  generally,  Cab- 

15.  The  Bird  of  Paradise,  5  Wall,  biers,  vol.  4,  p.  871;  Liihs,  vol.  17,  p. 


16.  Feyrouz  v.  Howard,  7  Pet  324,  1.  Hunt  v.  Haskell,  24  Me.  339,  41 
8  0.  S.  (L.  ed.)  700;  Raymond  v.  Ty-  Am.  Dee.  387. 

son,  17  How.  53, 15  U.  S.  (L.  ed.)  47;  2.  Hnnt  v.  Haskell,  24  ICe.  339,  41 

The  Eimball,  3  Wall.  37,  18  U.  S.  (L.  Am.  Dee.  387;  Saltns  v.  Everett,  20 

ed.)  50;  The  Bird  of  Paradise,  5  Wall.  Wotd.  (N.  Y.)  267,  32  Am.  Dee.  541 

545,  18  U.  S.  (L.  ed.)  662.  and  note.    And  see  sapra,  par.  194. 

17.  The  Kimball,  3  Wall.  37,  18  U.  Generally  as  to  the  impropriety  of  a 
S.  (L.  ed.)  60;  The  Bird  of  Paradise,  sate  by  a  carrier  to  enforce  his  lien  for 
5  WaU.  546,  18  U.  S.  (L.  ed.)  662;  freight  charges,  see  Cabrubs,  m)l.  4,  p. 
Caiandler  v.  Belden,  18  Johns.  (N.  T.)  874. 

157,  9  Am.  Dec.  193.  3.  Saitos  v.  Erentt,  20  Wend.  (N. 

18.  Sheriffs  v.  Pngfa,  22  Wis.  273,  Y.)  267,  32  Am.  Dee.  641  and  not& 
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tbrougb  a  friend  who  buya  them  in  at  tbe  sale,  he  can  recover  in 
his  action  of  trover  only  whatever  damagee  he  sustained  in  regaining 
the  poBsession.* 

Supercargo€$ 

503.  Definitioii;  Authority  and  Rights  Generally. — Supercargoeb 
are  persons  employed  by  commercial  companies  or  by  private  mer- 
chants to  take  chaige  of  the  cargoes  they  export  to  foreign  countries, 
and  to  sell  them  there  to  the  best  advantage,  and  to  purchase  proper 
commodities  to  relade  the  ships  on  their  return  home.  They  usucdly 
go  out  with  the  ships  on  board  of  which  the  goods  are  embarked, 
and  return  home  with  them,  and  in  this  differ  from  factors,  who 
reside  abroad.'  They  are,  however,  a  class  of  factors,  and  axe  gov- 
erned by  the  same  general  principles.'  The  supercargo  is  the  agent 
of  the  owners,  and  disposes  of  the  cargo  and  makes  purchases  under 
their  general  instructions  on  his  own  responsibility.'  Unless  his 
authority  be  expressly  or  impliedly  restrained  he  must  from  the 
nature  of  his  employment  be  invested  with  a  complete  control  over 
his  cargo  and  everything  which  immediately  concerns  it,  and  tiiat 
embraces  even  its  destination ;  but  he  has  no  power  to  interfere  with 
the  government  or  navigation  of  the  ship.*  In  case  of  shipwreck, 
or  o^er  necessity,  the  supercargo  has  power  to  act  for  his  principal, 
as  by  an  agreement  to  receive  goods  at  an  intermediate  port  paying 
freight  pro  rata  itineris,*  or  by  sale  or  pledge  short  of  destination. 
However,  a  supercargo  of  various  shipments  by  the  same  vessel  can- 
not pledge  them  in  a  mass  to  secure  advances  so  as  to  bind  his  prin- 
cipals, but  he  must  keep  the  interests  separate.  By  receiving  the 
proceeds  without  objection,  the  shipper  of  goods  ratifies  a  sale  by 
the  supercargo.***  He  cannot  bind  the  owner  by  a  shipment  of  mer- 
chandise prohibited  from  export  made  by  the  supercargo  on  the 
owner's  account,  but  without  his  knowledge  or  consent;  and  such 
shipment  is  at  ^e  sup^argo's  risk.  The  acceptance  by  the  owner 
of  the  letters  and  invoices  sent  to  him  by  the  consignees  in  a  foreign 
port  is  not  such  a  ratification  of  their  acts  as  would  throw  on  him  the 
loss  aiifflng  from  the  seizure  of  the  prohibited  articles.*'  The  right 
of  a  supercargo  to  compensation  is  octinguished  or  ceaaes  by  the 
breaking  up  of  Qxa  voyage,  or  any  similar  circumstance  whereby  he 
is  discharged  from  the  performance  of  all  duties  as  such.^'   He  is 

4.  Hunt  v.  HaskeU,  24  Me.  83»,  41     9.  Gray  v.  Wain,  2  Serg.  ft  B.  (Pa.) 

Am.  Dec.  387.  229,  7  Am.  Dec.  642. 
6.  Note:  66  Am.  Dec.  325.  10.  Note:  66  Am.  Dec.  326. 

6.  Oaitfaer  t.  Hyrick,  9  Md.  118,  66  11.  Pavson  v.  DonneU,  1  QUI  &  J. 
Am.  Dec.  316  and  note.  (Md.)  1,  19  Am.  Dec.  213. 

7.  MatfaewBon  v.  Clarke,  6  How.  122,  13.  Pawaon  v.  Doonell.  1  GiU  &  J. 
12  U.  S.  (L.  ed.)  370,  (Md.)  1,  19  Am.  Dec  213. 

8.  Note:  66  Am.  Dee.  326.  Note:  66  Am.  Deo.  326L 
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entitled,  however,  to  retain  the  goods  tat  any  general  balance  due 
him  by  the  owners.^' 

504.  Delegation  of  Authority^ — As  a  gen^^  rule,  eupercargoee 
cannot  delegate  their  authority  any  more  than  other  agents,  but  excep- 
tions may  arise  where  the  power  of  delegation  is  conferred  by  the 
necessity  of  the  case,  the  usages  of  trade,  or  the  law  and  customs  of 
the  country  where  the  agency  is  to  be  executed.^*  If  obliged  to  leave 
the  port  of  destination  with  his  vessel  before  he  is  able  to  find  a  puiv 
chaser,  the  supercargo  is  justified  in  leaving  the  consignor's  goods 
in  ihe  hands  of  a  re^nsible  merchant  for  sale.^'  A  consignee  select- 
ed by  the  supercargo  becomes  the  agent  of  the  shipper,  and  is  liable 
to  him,  and  if  the  supercargo  should  die,  his  representative  would 
not  be  liable  for  the  consignee's  acta  which  are  not  imputable  to 
instructions  from  the  supercargo  during  his  lifetime.'* 

505.  Duties  and  Liabilities. — Supercargoes  are  liable  for  injuries 
to  the  employer,  occasioned  by  the  want  of  reasonable  skill  or  of 
ordinary  diligence,  such  as  is  commonly  possessed  and  exercised  by 
persons  engaged  in  that  calling.  They  are  also  bound  to  good  faith, 
and  must  exercise  their  judgment  after  proper  inquiries  and  precau- 
tions, and  where  they  have  a  venture  on  the  same  ship,  they  are 
bound  to  exercise  at  least  as  much  diligence  and  care  as  to  their 
factorage  transactions  as  they  do  as  to  their  own  private  concerns. 
And  they  are  chargeable  for  negligence  if  they  sell  without  making 
a  proper  inquiry  after  having  received  notice  of  facts  which  ought 
to  put  a  person  of  prudence  on  his  guard."  A  supercargo  who  aban- 
dons his  trust  or  delegates  his  agency,  merely  because  the  cargo  could 
not  be  disposed  of  at  one  of  the  ports  reached  prior  to  the  port  of 
destination,  is  guilty  of  a  violation  of  duty,  and  liable  therefor.  But 
he  is  not  liable  because  another  person,  wrongfully  and  without  his 
privity,  assumes  authority  to  sell  and  does  sell  the  cargo.'^  A  super- 
cargo who  engages  to  transport  goods  at  his  risk  becomes  personally 
liable  if  the  goods  are  stolen.'* 

506.  Master  as  Supercargo.— The  duty  of  selling  the  cargo  and 
purchasing  a  new  one  witib  the  proceeds  is  often  intrusted  to  the 
captain  of  the  ship,  expressly  or  by  course  of  dealing,  and  at  a  com- 
pensation additional  to  his  wages  as  master.***  In  such  cases,  he  acta 
in  the  two  distinct  characters  of  master  and  supercargo.  In  tilie  stor- 

13.  Newhall  t.  Dunlap,  14  Ue.  180,  16.  Pawson  v.  Donnell,  1  CHll  ft  J. 
31  Am.  Dec.  45.  (Md.)  1,  19  Am.  Dec  213. 

Note:  66  Am.  Dec  326.  Note:  66  Am.  Dec.  326. 

14.  Gaither  v.  Myrick,  9  Md.  118,  66  17.  Gaither  v.  Myrick,  9  Md.  118,  66 
Am.  Dec.  316  and  note.  Am.  Dec  316  and  note. 

15.  Stone  v.  Waitt,  31  Me.  409,  62     18.  Gaither  v.  Myrick,  9  Md.  118,  66 
Am.  Dec.  621  and  note;  Day  v.  Noble,  Am.  Dec  816  and  note. 
2  Pick.  (Mass.)  616,  13  Am.  Dec.  463.     19.  Note:  66  Am.  Dec  326. 


Note:  66  Am.  Dec  326. 


20.  Hat^ewson  v.  Clarke,  6  How. 
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age  of  die  cargo,  the  Davigation  of  the  veeeel,  and  the  conveyance- 
and  the  delivery  of  Ihe  cargo,  he  acts  as  the  agent  of  the  owners  of 
the  vesBel.  Bnt  in  the  sale  of  the  goods  consigDed  to  him,  and  ac- 
counting for  the  proceeds,  he  is  not  thdr  agent,  but  the  agent  of  the 
consignor.*^  The  two  capacities  and  the  duties  and  liabilities  inci- 
dent thereto  are  as  separate  and  distinct  as  if  the  acts  appropriate 
to  each  character  had  been  intrusted  to  different  persons.  In  the 
one  case  he  is  a  oommon  carrier,  in  the  oiher  a  factor,  and  for  any 
want  of  fidelity  in  that  trust,  his  employers  have  the  same  remedies 
a^nst  him  that  they  would  have  against  any  ether  person,  and  no 
other.*  So  if  he  is  authorized  by  the  cargo  owner  to  draw  bills  for 
the  purpose  of  making  purchases  for  him^  he  acts  as  factor  and  not 
as  master  in  drawing  such  bills,  and  has  a  factor's  lien  on  the  cargo 
for  his  reimbursement  should  he  draw  in  his  own  name,  which  lien 
is  not  divested  by  the  owner's  death.'  Although  he  draws  a  bill  in 
such  case  for  a  shorter  period  than  he  is  authorized,  if  the  owner 
or  his  administrator  claims  the  proceeds  he  cannot  deny  the  agency.* 
The^  master  who  is  also  supercargo  cannot  wholly  abandon  his  duty 
in  the  former  capacity  to  discharge  that  of  the  latter;  but  he  must 
act  in  both  as  far  as  possible  with  reference  to  the  respective  intereeta 
of  his  principal  in  each  capacity.*  A  master  and  supercargo  entitled 
to  receive  a  specified  wage,  commission  and  share  of  the  profits,  in 
full  of  all  services  and  privileges,  has  no  right  to  traffic  on  his  own  ac- 
count and  for  his  own  benefit.  If  the  vessel  is  lost  and  he  charters 
another  and  uses  the  capital  of  his  partners  in  prosecuting  his  trade, 
informing  his  owners  thereof  and  expressing  his  willingness  to  con- 
tinue  the  business  upon  the  same  terms  as  before,  to  which  they  did  not 
object,  such  continuance  of  the  business  will  be  governed  by  the 
same  rules  which  regulated  the  transactions  in  the  fust  ship.* 

XII.  LiMiTATiOK  or  VassBL  OwHBBs'  Liabujtt 
In  General 

507.  Historical, — By  the  common  law  both  in  England  and  in  the 
United  States  the  personal  liability  of  the  owner  of  a  vessel  for  loss, 

122, 12  U.  S.  (L.  ed.)  370;  Newhall  v.     1.  Gaither  v.  Myrick,  9  Hd.  118,  86 

Dnnlap,  14  Me-  180,  31  Am.  Dec.  45;  Am.  Dec.  316  and  note. 

Pawson  T.  Donnell,  1  Gill  &  J.  (Md.)     2.  Newhali  v.  Dunlap,  14  He.  ISO, 

1, 19  Am.  Dec.  213;  Gaither  v.  Myrick,  31  Am.  Dee.  46. 

9  Md.  118,  66  Am.  Dec.  316  and  note;     Note:  63  Am.  Dec.  642. 

Dav  v.  Noble,  2  Pick.  (Mass.)  615,  13     And  see  supra,  par.  159. 

Am"  Dee.  463.  3.  Newhall  v.  Dunlap,  14  Me.  180, 

21.  Stone  v.  Waitt,  31  Me.  409,  52  31  Am.  Dec.  45. 
Am.  Dec.  621;  Gaither  v.  Myrick,  9     4.  Gaither  v.  Myrick,  9  Hd.  118,  66 
Md.  118,  66  Am.  Dec.  316  and  note.     Am.  Dec.  316  and  note. 

Note:  63  Am.  Dee.  642.  5.  Mathewgon  v.  Clark^  6  How. 

.    And  see  sapra,  par.  175.  122,  12  U.  S.  (U  ed.)  370. 
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damage,  or  injury  was  limited  only  by  the  amovnt  of  the  Iosb  and 
by  the  owner's  ability  to  respond.  It  appears,  too,  that  the  civil  law 
and  tiie  general  law  maritime  at  Sxst  made  no  distinction  in  this 
resfpect  in  favor  of  shipowners.*  Subsequently,  the  maritime  law 
in  force  upon  the  oontinent  of  Europe  limited  the  liability  of  vessel 
owners  for  the  contracts  and  torts  of  the  ship  to  the  interest  of  each 
in  the  vessel  and  her  freight.^  By  a  series  of  statutes  banning  in 
1734  with  the  Act  of  7  George  II,  chapter  15,  tiie  British  Parliament 
placed  similar  limitations  upon  t^e  liability  of  the  owners  of  English 
ships*  Statutes  similar  in  principle  were  passed  in  1818  and  1821 
by  the  legislatures  of  Massachusetts  and  Maine,  differing  sUghtly  in 
form,*  and,  finally,  Congress  enacted  the  Limited '  Liability  Act  of 
Ifarch  3,  Itibl,  which  embodied  most  of  the  provisions  contained  in 
the  British  statutes.^*  This  act  was  supplemented  by  the  act  approved 


6.  Norwich,  etc.,  Transp.  Co.  t.  681;  Jaokson  v.  The  Steamship 
Wright,  13  Wall.  104,  20  U.  S.  (L.  BUnche,  [1908]  A.  C.  (Eng.)  126,  11 
ed.)  685;  The  Scotland,  105  U.  S.  24,  Ann.  Cas.  29  and  note. 

26  U.  S.  (L.  ed.)  1001  j  The  Main  v.     9.  Norwich,  etc.,   Transp.   Co.  v. 

WilUams,  152  U.  S.  122, 14  S.  Ct.  486,  Wright,  13  WaU.  104,  20  U.  S.  (L.  ed.) 

38  U.  S.  (L.  ed.)  381;  O'Brien  v.  Mil-  585;  The  Main  v.  Williams,  152  V.  S. 

ler,  168  U.  S.  287, 18  S.  Ct.  140,  42  U.  122,  14  S.  Ct.  486,  38  U.  S,  (L.  ed.) 

S.  (L.  ed.)  469;  United  States  v.  Ham-  381. 

biu^-Am^ikanische,  etc.,  212  Fed.  40,      10.  Propeller  Niagara  v.  Cordes,  21 

128  C.  C.  A.  496,  L.R.A.1917C  1103;  How.  7,  16  U.  S.  (L  ed.)  41;  Moore 

Malpica  v.  MeKown,  1  La.  248,  20  Am.  v.  American  Transp.  Co.,  24  How.  1, 

Dee.  279;  Aiayo  v.  Currell,  1  La.  528,  16  U.  S.  (L.  ed.)  674  (containing  the 

20  Am.  Dee.  286.  And  see  supra,  par.  substance  of  the  Act  of  1851) ;  Walker 

86.  T.  Western  Transp.  Co.,  3  Wall.  160, 

7.  Norwich,  etc,  Transp.  Co.  v.  18  U.  S.  (L.  ed.)  172;  Norwich,  etc., 
Wright,  13  Wall.  104,  20  U.  S.  (L.  ed.)  Transp.  Co.  v.  Wright,  13  WaU.  104, 
585;  The  Scotland,  105  U.  S.  24,  26  20"  U.  S.  (L.  ed.)  585  (setting  out  the 
U.  S.  (L.  ed.)  1001;  The  Main  v.  Wil-  text  of  the  first  six  sections  of  the 
liams,  152  U.  S.  122,  14  S.  Ct.  486,  38  act) ;  Lord  v.  Goodall,  etc.,  Steamship 
U.  S.  (L.  ed.)  381;  O'Brien  v.  Miller,  Co.,  102  U.  S.  541,  26  U.  S.  (L.  ed.) 
168  U.  S.  287,  18  S.  Ct.  140,  42  U.  S.  224;  The  Scotland,  105  U.  S.  24,  26  U. 
(L.  ed.)  469;  Great  Lakes  Towing  Co.  S.  (L.  ed.)  1001;  Providence,  etc., 
V.  Mill  Transp.  Co.,  155  Fed.  11,  83  Steamboat  Co.  v.  HiU  Mfg.  Co.,  109  U. 
C.  C.  A.  807,  22  L.R.A.(N.S.)  769;  S.  578,  3  8.  Ct.  379,  617,  27  U.  8.  (L. 
United  States  v.  Harabui^-Amerikan-  ed.)  1038;  Ex  parte  Phenix  Ins. 
isehe,  etc,  212  Fed.  40,  128  C.  C.  A.  Co.,  118  U.  S.  610,  7  S.  Ct.  25,  30 
496,  L.R.A.1917C  1103;  CarroU  v.  U.  S.  (L.  ed.)  274;  Butler  v.  Bos- 
Waters,  9  Mart.  0.  S.  (La.)  500,  13  ton,  etc,  Steamship  Co.,  130  U.  S. 
Am.  Dee.  316.  527,  9  S.  Ct.  612,  32  U.  S.  (L.  ed.) 

8.  Norwich,  etc,  Transp.  Co.  v.  1017;  Ex  parte  Gamett,  141  U.  S. 
Wright,  13  Wall.  104,  20  U.  S.  (L.  ed.)  1,  11  S.  Ct.  840,  35  U.  S.  (L.  ed.) 
585;  United  States  v.  Hamburg- Ameri-  631;  The  Main  v.  Williams,  162  U.  S. 
kanische,  etc,  212  Fed.  40,  128  C  C.  122,  14  S.  Ct.  486,  38  U.  S.  (L.  «d.) 
A.  496,  L.R.A.1917C  1103;  Carroll  v.  381;  O'Brien  v.  MUler,  168  U.  S.  287, 
Waters,  9  Mart.  O.  S.  (La.)  500,  13  18  S.  Ct  140,  42  U.  S.  (L.  ed.)  469; 
Am.  Dee.  316;  Chamberlain  v.  Western  The  La  Boui^ogne,  210  U.  S.  95,  28  S. 
Transp.  Co.,  44  N.  T.  305,  4  Am.  Rep.  Ct  664^  62  U.  S.  (L.  ed.)  973:  Great 
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June  26,  1864,  duster  121,  and  osMnded  bgr  the  aet  apppoved  June 
19, 1886,  <^ptor  421." 

508.  Constitutionality  of  Limited  Liability  Acts;  Supromacy  oyer 
State  Law. — There  is  no  doubt  as  to  the  oonatitutional- power  of  Goor 
gress  to  pass  the  Limited  Lialfllity  Acts,  under  its  authority  botii  to 
regulate  interstate  and  foreign  commeroe,  and  to  amend  the  general 
maritime  law  of  the  United  States.^*  They  are  none  the  less  oonsti- 
tutional  because  applicable  to  vessels  engaged  in  inland  and  intra- 
state commerce  upon  the  public  navigable  waters  of  the  United 
States.^*  Congressional  l^islation  being  paramount  over  that  of  the 
states  within  the  field  of  the  maritime  law,'*  the  limitation  of  liar 
bility  given  by  these  statutes  cannot  be  affected  by  a  state  statute 
that  operates  to  increase  the  liability,**  or  by  a  provision  of  a  state 
constitution  that  liabilities  for  certain  injuries  cannot  be  limited.*' 

509.  Purpose  of  Acts;  Constntctioa  and  Effect — ^The  statutes  lim- 
iting vessel  owners'  liaUlities  w^  passed  by  Congress  for  the  pur- 
Lakes  Toving  Go.  t.  Mill  Transp.  Co.,  etc.,  Steamship  Co.,  102  U.  S.  641,  26 
155  Fed.  n.  83  C.  C.  A.  607,  22  L.R.A.  U.  S.  (L.  ed.)  224;  Providence,  etc., 
(N.S.)  769;  United  States  v.  Hamburg-  Steamboat  Co.  v.  Hill  Mfg.  Co.,  109  U. 
Amerikaniache,  etc.,  212  Fed.  40,  128  S.  578,  3  S.  Ct  379,  617.  27  U.  S.  (L. 
C.  C.  A.  496,  L.R.A.1917C  1103;  Hill  ed.)  1038;  Ex  parte  Gamett,  141  U.  S. 
Mfg.  Co.  V.  Providence,  etc.,  Steam-  1, 11  S.  Ct.  840,  35  U.  S.  (L.  ed.)  631; 
ship  Co.,  113  Mass.  495,  18  Am.  Rep.  Lehigh  Val.  R.  Co.  v.  Pennsylvania, 
527;  Chamberlain  v.  Western  Transp.  145  U.  S.  192,  12  S.  Ct.  809,  36  U.  S. 
Co.,  44  N.  Y.  305,  4  Am.  Rep.  681;  (L.  ed.)  672;  The  Katie,  40  Fed.  480, 
Baird  v.  Daly,  57  N.  Y.  236,  15  Am.  7  L.R.A.  55;  United  States  v.  Ham- 
Rep.  448;  Loughin  v.  McCaulley,  186  burg-Amerikanische,  etc,  212  Fed.  40, 
Pa.  St.  517,  40  Atl.  1020,  65  A.  S.  R.  128  C.  C.  A.  496,  L.R.A.1917C  1103. 
872,  48  L.E.A.  33;  Hagan  v.  Rich-  Notes:  7  L.R.A.  55;  Ann.  Caa. 
mond,  104  Va.  723,  52  S.  E.  385,  3  1913D  1224. 

L.R.A.{N.S.)  1120.  And  see  supra,  par.  3,  9  et  seq. 

Notes:  45  Am.  Dec.  57;  90  A.  S.  R.  13.  Lord  v.  Ooodall,  etc..  Steamship 
405.  Co.,  102  U.  S.  541,  26  U.  S.  (L.  ed.) 

11.  Butler  V.  Boston,  etc,  Steam-  224;  Ex  parte  Gamett,  141  V.  S.  ll 
ship  Co.,  130  U.  S.  627,  9  S.  Ct.  612,  11  S.  Ct.  840,  35  U.  S.  (L.  ed.)  631; 
32  U.  S.  (L.  ed.)  1017;  Ex  parte  Gar-  Lehigh  Val.  R.  Co.  v.  Pennsylvania, 
nett,  141  U.  S.  1,  11  S.  Ct.  840,  35  U.  145  U.  S.  192,  12  S.  Ct.  809,  36  U.  S. 
S.  (L.  ed.)  631;  O'Brien  v.  Miller,  168  (L.  ed.)  672;  The  Katie,  40  Fed.  480, 
U.  S.  287,  18  S.  Ct.  140,  42  U.  S.  (L.  7  L.R.A.  55. 

ed.)  469;  Richardson  v.  Harmon,  222      Notes:  L.R.A.1916B  646;  Ann.  Cas. 

U.  S.  96,  32  S.  Ct.  27,  56  U.  S.  (L.  ed.)  1913D  1224. 

110;  Great  Lakes  Towing  Co.  v.  Mill     And  see  supra,  par.  12. 

Transp.  Co.,  155  Fed.  11,  83  C.  C.  A.     14.  See  supra,  par.  13  et  seq. 

607.  22  L.R.A. (N.S.)  769;  Simpson  V.     15.  Hagan  v,  Richmond,  104  Va. 

Story,  145  Mass.  497,  14  N.  E.  641,  1  723,  52  S.  B.  385,  3  L.R.A.(N.S.) 

A.  S.  R.  480;  Loughin  v.  McCanUey,  1120. 

186  Pa.  St.  517,  40  Atl.  1020,  65  A.  16.  Loughin  v.  McCaulley,  186  Pa. 
S.  R.  872,  48  L.R.A.  33,  St.  517,  40  Atl.  1020,  65  A.  S.  B. 

Note:  90  A.  S.  R.  405.  872,  48  L.R.A.  33. 

And  see  infra,  par.  514, 516.  Notes :    L.R.A.1916A    1167 :  Ann. 

12.  Sherlock  v.  Ailing,  93  U.  S.  99,  Cas.  1913D  1225. 

23  U.  3.  (L.  ed.)  819;  Lord  v.  Goodall,     And  see  infra,  par.  514. 
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pofle  of  anoooraging  the  inreetiikeiit  of  capital  in  Re  building  and 
navigation  of  ships,  by  enabling  the  owners  of  American  ships  to 
oompete  upon  equal  terms  of  liability  with  foreign  shipowners.^' 
Being  declaratory  of  the  rule  deemed  by  the  lawmaking  poww  to 
be  most  jnsk  and  expedient  in  maritime  cases,^^  these  statutes  should 
be  administered  by  the  courts  in  a  q>ixit  oi  fairness,  with  a  view  of 
giving  to  shipowner  the  full  benefit  of  the  immunities  intended  to 
be  secured  by  them,  and  carrying  out  the  policy  they  wwe  intended 
to  promote.*'  The  several  enactments  are  to  be  regarded  as  regula- 
tions in  pari  materia,  and  should  be  construed  as  parts  of  an  entire 
ficheme.**  It  is  none  tiie  lees  true,  howev^,  that  these  acts  are  in 
derogation  of  the  common  law;  and  the  courta  should  not  construe 
them  to  abridge  the  ri^ts  of  injured  parties  to  a  greater  extent  than 
the  language  used  will  fairly  wammt,  or  to  limit  the  ri^t  to  a  re- 
covery beyond  what  is  necessary  to  effectuate  the  purpose  of  Con- 
gress.* These  statutes  do  not  change  the  rule  that  the  owners  are 
jointly  liable  in  the  cases  covered  by  them.*  The  limited  liability 
«cts  were  not  repealed  by  implication  by  the  enactmrat  of  &e  Act 
to  Regulate  Interstate  Commerce  or  the  Federal  Employers'  liabil- 
ily  Act* 

Scope  <md  Application  of  Staiute» 

510.  Territorial  Application;  Waters  of  the  United  States. — The 
law  of  limited  liability,  having  been  enacted  by  Congress  as  part 


17.  Moore  v.  American  Transp.  Co.,  Note:  Ann.  Cas.  1913D  1224,  1237. 

'24  How.  1,  16  U.  S.  (L.  ed.)  674;  18.  The  Scotland,  105  U.  S.  24,  26 

Norwich,  etc.,  Transp.  Co.  v.  Wright,  U.  S.  (L.  ed.)  1001;  Butler  v.  Boston. 

13  WaU.  104,  20  U.  S.  (L.  ed.)  585;  etc.,  Steamship  Co.,  130  U.  8.  527,  9 

The  Scotland,  105  U.  S.  24,  26  U.  S.  Gt.  612,  32  U.  S.  (L.  ed.)  1017. 

'S.    (L.  ed.)   1001;  Providence,  etc.,  19.  Providence,  etc.,  Steamhoat  Co. 

■Steamboat  Co.  v.  Hill  Mfg.  Co.,  109  v.  Hill  Mfg.  Co.,  109  U.  S.  578,  3  S. 

V.  S.  578,  3  S.  Ct.  379,  617,  27  U.  S.  Ct.  379,  617,  27  U.  S.  (L.  ed.)  1038; 

(L.  ed.)  1038;  Butler  v,  Boston,  etc..  United  States  t.  Hambure-Amerikan- 

-Steamship  Co.,  130  U.  S.  527,  9  S.  ische,  etc,  212  Fed.  40,  128  C.  C.  A. 

Ct.  612,  32  U.  B.  (L.  ed.)   1017;  496,  L.R.A.1917C  1103;  Chamberlain 

The  La  Bonrgogne,  210  U.  S.  95,  v.  Western  Transp.  Co.,  44  N.  Y.  305, 

28  S.  Ct.  664,  52  U.  S.  (L.  ed.)  973;  4  Am;  Rep.  681. 

Richardson  v.  Harmon,  222  U.  S.  96,  Note:  Ann.  Cas.  1913D  1224. 

32  S.  Ct.  27,  56  U.  S.  (L.  ed.)  110;  20.  Richardson  v.  Harmon,  222  U. 

United  States  v.  Hamburg-Amerikan-  S.  96,  32  S.  Ct.  27,  56  U.  S.  (L.  ed.) 

ische,  etc.,  212  Fed.  40,  128  C.  C.  A.  110;  Great  Lakes  Towing  Co.  v.  Mill 

496,  L.R.A.1917C  1103;  Simpson  v.  Transp.  Co.,  155  Fed.  11,  83  C.  C.  A. 

Story,  145  Mass.  497,  14  N.  E.  641,  607,  22  L.R.A.(N.S.)  769. 

1  A.  S.  B.  480;  Chamberlain  v.  West-  Note:  Ann.  Cas.  1913D  1237. 

em  Transp.  Co.,  44  N.  Y.  305,  4  Am.  1.  The  Main  v.  Williams,  152  U.  S. 

Rep.  681;  Baird  v.  Daly,  57  N.  Y.  122,  14  S.  Ct.  486,  38  U.  S.  (L.  ed.) 

236,  15  Am.  Rep.  488;  Carroll  v.  381 ;  United  States  v.  Hamburg- Ameri- 

Staten  Island  R.  Co.,  58  N.  Y.  126,  kanische,  etc.,  212  Fed.  40,  128  C.  C. 

17  Am.  Rep.  221;  Hagan  v.  Rich-  A.  496,  L.E.A.1917C  1103. 

Viond,  104  Va.  723,  52  S.  E.  385,  3  2.  Note:  90  A.  S.  R.  406. 

IjJt.A.(K.S.)  U20.  3.  Note:  Ann.  Cas.  1913D  1238. 
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of  the  genenl  maritime  law  of  the  United  States^*  is  oooxtexisive  in 
its  operation  with  the  whole  territorial  domain  of  that  law,  and 
extends  to  the  ocean,  the  Great  Lakes  and  rivers,  and  all  public 
navigable  waters  of  the  United  States  connecting  therewith.*  Colli- 
^ons  at  sea  but  inside  the  three  mile  limit  from  the  shore  are  within 
the  statutes,  even  though  the  damage  is  done  to  a  foreign 
ship,*  and  the  benefit  of  the  limitation  is  available  to  the  own- 
ers of  a  foreign  ship  wrecked  in  American  waters.'  The  statutes 
apply  to  a  disaster  happening  on  a  river  above  tidewaters,^  or  within 
the  limits  of  a  county,  notwithstanding  the  liability  itself  arises 
from  a  state  law  They  do  not,  however,  extend  to  navigable  waters 
wholly  within  a  single  state  and  having  no  exterior  connections/** 
exoefpt  when  utiUzed  under  common  control  in  connection  with  rail- 
roads  for  interstate  commerce.^' 

511.  Applicability  to  Acts  Done  on  High  Seas. — The  federal  limit- 
ed liability  statutes  are  applied,  in  proceedings  in  our  admiralty 
courts,  to  acts  done  on  the  hi^  seas  outside  of  the  territorial  limits 
of  this  counlay.**  Hence,  tibe  owners  of  a  foreign  vessel  sunk  in  a 
collision  with  an  iceberg  on  the  high  seas  may  limit  their  liability 
accordingly  when  sued  in  our  courts  notwithstanding  the  fact  that 
the  law  of  the  other  country  makes  provision  for  limitation  of  their 
liability  upon  terms  and  conditions  differing  from  thoee  prescribed 
by  our  statutes.^'   The  courts  of  the  United  States  also  «^ply  our 


4.  See  Bupra,  par.  3.  U.  S.  (L.  ed.)  1017;  In  re  Garnett, 

5.  Moore  v.  American  Transp.  Co.,  141  U.  8.  1,  11  8.  Ct.  840,  35  U.  S. 
24  How.  1,  16  U.  8.  (L.  ed.)  674;  (L.  ed.)  631;  Loughin  v.  McCauUey, 
The  Great  Wostem,  118  U.  S.  520,  186  Pa.  St.  617,  40  Atl.  1020,  65  A. 
6  8.  Ct  1172,  30  U.  S.  (L.  ed.)  156;  S.  R.  872. 

Butler  V.  Boston,  etc..  Steamship  Co.,      Notes:  46  L.R.A.  279;  L.R.A.1916B 

130  U.  8.  527,  g  S.  Ct.  612,  32  U.  S.  647;  Ann.  Cas.  1913D  1225. 

(L.  ed.)  1017;  Ex  parte  Garnett,  141     10.  Moore  v.  American  Transp.  Co., 

U.  S.  1.  U  S.  Ct.  840,  35  U.  S.  (L.  24  How.  1,  16  U.  S.  (L.  ed.)  674. 

ed.)  631;  Craig  v.  Continental  Ins.  And  see  supra,  par.  16. 

Co.,  141  U.  S.  638,  12  S.  Ct.  97,  35     11.  The   Katie,   40   Fed.  780,  7 

U.  S.  (L.  ed.)  886;  Loughin  v.  Me-  L.R.A.  55. 

Caulley,  186  Pa.  St.  517,  40  Ati.  1020,      Note:  Ann.  Cas.  1913D  1225. 

65  A.  S.  R.  872.  12.  The  Scotland,  105  U.  S.  24,  26 

Note:  L.R.A.1916B  646.  tJ.  S.  (L.  ed.)  1001;  The  Great  West- 

And  see  supra,  par.  12,  and  infra,  era,  118  U.  S.  520,  6  S.  Ct.  1172,  30 

par.  512.  U.  S.  {L.  ed.)  156;  The  Hamilton, 

6.  Humboldt  Lumber  Manufactur-  207  U.  S.  398,  28  S.  Ct.  133,  52  U.  S. 
ers*  Ass'n  v.  Christopherson,  73  Fed.  {L.  ed.)  264;  The  La  Bourgogne,  210 
239,  44  U.  8.  App.  434,  19  C.  C.  A.  U.  S.  95,  28  S.  Ct.  664,  52  U.  S.  (L. 
481,  46  L.R.A.  264.  And  see  infra,  ed.)  973;  Oceanic  Steam  Nav.  Co.  v. 
par.  512.  Mellor,  233  U,  S.  718,  34  S.  Ct  764, 

7.  Note:  L.R.A.1916B  646.  58  U.  S.  (L.  ed.)  1171,  L.E.A.1916B 

8.  £z  parte  Garnett,  141  U.  S.  1,  637  and  note. 

U  8.  Ct.  840,  35  XJ.  S.  (L.  ed.)  63L     Note:  Ann.  Cas.  1913D  1225. 

9.  Butier  v.  Boston,  ete.,  Steamship     And  see  supra,  par.  270,  324. 
Oo^  130  U.  8.  627,  9  S.  Ct  612,  32     13.  Ooeanie  Steam  Nav.  Co.  t.  Ifal- 
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statutes  in  cases  of  collision  at  sea  between  veeaels  of  different  nation- 
alities, except,  perhaps,  where  the  laws  of  the  two  countries  are  the 
same.  A  collision  at  sea  between  vessels  of  the  same  country  would 
be  governed,  in  the  matter  of  liability,  by  the  law  of  their  common 
country."  Prior  to  1862  the  English  acts  for  limitation  of  liability 
of  shipowners  did  not  apply  to  the  case  of  a  colUmon  between  two 
foreign  vessels  upon  the  high  seas  outside  of  the  three  mile  limit.  By 
the  act  of  1862  (25  and  26  Vict.  c.  63),  however,  the  owners  of  any 
ship,  British  or  foreign,  are  not  to  be  answerable,  without  their  actual 
fault  or  privity,  for  any  loss  or  damage  to  person  or  property,  to  an 
amount  exceeding  £15  per  ton  of  the  ship's  registered  tonnage,  or 
its  equivalent  in  case  of  foreign  ships.'* 

512.  Character  of  Vessels  Affected. — ^The  statutes  limiting  vessel 
owners'-  liability  apply  to  all  seagoing  vessels,  and  also  to  all  vessels 
used  on  lakes  and  rivers  or  in  inland  navigation,  including  canal 
boats,  barges  and  lighters.'*  Foreign  as  well  as  domestic  vessels  are 
^ected,''  and  boats  navigating  public  rivers  above  tidewater,  though 
engaged  in  a  voyage  between  points  in  the  same  state.'*  The  nature 
of  the  employment  in  which  the  vessel  is  engaged  ia  immaterial, 
provided  she  is  capable  of  navigating,  and  is  not  permanently  affixed 
to  the  shore.'*  The  statutes  have  accordingly  been  applied  to  fish- 
ing vessels,  tugs,  mud  scows,  derrick  boats,  pile  drivers,  ferry-boats 

lor,  233  U.  S.  718,  34  S.  Ct.  754,  58  strictions  of  the  original  seetion,  aee 

U.   S.   (L.  ed.)   1171,  L.R.A.1916B  The  Niagara  v.  Cordea,  21  How.  7,  16 

637.   And  see  infra,  par.  512.  U.  S.  (L.  ed.)  41;  Moore  v.  American 

14.  The  Scotland,  105  U.  S.  24,  26  Transp.  Co.,  24  How.  1,  16  TJ.  S.  (L. 
U.  S.  (L.  ed.)  1001;  The  Great  West-  ed.)  674;  Lord  v.  Goodall,  etc,  Steam- 
em,  118  U.  S.  520,  6  S.  et.  1172,  30  ship  Co.,  102  U.  8.  541,  26  U.  S.  (L. 
U.  S.  (L.  ed.)  156;  The  La  Boni^ogne,  ed.)  224;  Providence,  etc.,  Steamship 
210  U.  S.  95,  28  S.  Ct.  664,  52  U.  S.  Co.  v.  Hill  Mfff.  Co.,  109  U.  S.  578, 
(L.  ed.)  973.  3  S.  Ct.  379,  617,  27  U.  S.  (L.  ed.) 

Note:  Ann.  Cas.  1913D  1225.  1038;  Simpson  v.  Story,  145  Mass. 

And  aee  supra,  par.  270,  324.  497,  14  N.  E.  641,  1  A.  S.  R.  480. 

15.  The  Scotland,  105  U.  S.  24,  26  17.  The  Scotland,  105  U.  S.  24,  26 
U.   S.   (L.  ed.)   1001.  U.  S.  (L.  ed.)  1001;  The  Great  West- 
Notes:    48    L.R.A.    264;    L.R.A.  em,  118  U.  S.  520,  6  S.  Ct.  1172,  30 

1916B  647.  U.  S.  (L.  ed.)  156;  The  La  Bourgogne, 

16.  In  re  Gamett,  141  V.  S.  1,  11  210  U.  S.  95,  28  S.  Ct.  664,  52  U.  S. 
S.  Ct.  840,  35  U.  S.  (L.  ed.)  631;  (L.  ed.)  973;  Oceanic  Steam  Nav.  Co. 
Simpson  v.  Story,  145  Mass.  497,  14  v.  Mellor,  233  U.  S.  718,  34  S.  Ct 


Rev.  Stat.,  sec.  4289,  was  amended  to  Notes:  7  L.R.A.  65;  Ann.  Cas. 
read  as  ahove  by  the  Act  of  June  19,  1913D  1225. 

1886,  chap.  421.   The  acts  of  1851  and     18.  In  re  Gamett,  141  U.  S.  1,  H 
1884  expressly  excluded  canal  boats,  S.  Ct.  840,  35  U.  S.  (L.  ed.)  631. 
baizes  and  lighters,  and  vessels  of  any     Note:  Ann.  Cas.  1913D  1^24,  1226. 
description  used  in  rivers  or  inland     And  see  supra,  par.  510. 
navigation.   For  ralinga  under  the  re-     19.  See  supra,  par.  2. 


N.  E.  641,  1  A.  S.  R.  480. 
Note:  Ann.  Cas.  1913D  1226. 


754.  58  U.  S.  (L.  ed.)  1171,  L.R.A. 
1916B  637  and  note. 
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and  other  small  craft.**  The  acts  extend  also  to  vessels  wrecked 
ot  damaged,  so  long  as  they  retain  their  identity  as  such,  as,  for 
example,  a  stranded  ship  that  has  been  abandoned  by  her  owners 
to  the  underwriters  but  is  capable  of  being  towed,^  and  a  vessel  par- 
tially dismantled,  but  still  able  to  navigate.' 

513.  Persons  Entitled  to  Protection  as  Ownws. — ^Xbe  charterer  or 
charterers  of  any  ^ip  or  vess^,  in  case  he  or  they  shall  man,  victual 
and  navigate  each  vessel  at  his  or  their  own  expense,  or  by  his  or  their 
own  procurement,  will  be  deemed  the  owner  or  owners  of  such  vessel 
within  the  meaning  of  the  federal  statutes  limiting  the  liability  of 
vfflsel  own^;  and  the  ship  herself,  when  so  chartered,  is  liable  in 
the  same  manner  as  if  navigated  by  the  owner.'  A  mmilar  provision 
is  contained  in  the  Englidi  Merchant  Shipping  Act  of  1894.*  The 
benefit  of  the  statutes  can  etill  be  invoked  by  the  real  owner  notwith- 
standing the  charts; '  and,  in  general,  they  protect,  not  merely  the 
owners  actively  engaged  in  the  management  of  the  boat,  but  all  oth- 
ers who  own  interests  in  the  ship.*  The  term  "owner"  includes  an 
insurance  company  to  which  a  vessel  has  been  abandoned  after  a 
disaster,'  and  a  lighterage  company  has  also  been  held  to  be  within  ^ 
the  term.*  The  acts  do  not  except  owners  of  vessels  who  carry  freight 
and  passengers  partly  by  land  and  partly  by  water,*  nor  those  whose 
vessels  are  not  registered.^* 

514.  Loss  and  Damage  Included  in  Exemption  Generally. — The 
statutes  hmiting  tiie  liability  of  vessel  owners  cover  practically  every 
kind  of  damage  or  wrong  happening  on  the  voyage  without  the 
owner's  pei^nal  privity  or  default,  including  damage  to  goods  on 
board  the  particular  vessel,  damage  by  collision  to  other  vessels  and 
their  cargoes,  and  any  otiier  damage  or  forfeiture  done  or  incurred,^* 

20.  Note:  Ann.  Cas.  1913D  1226.         8.  Note:  Ann.  Cas.  1913D  1225. 
1.  Crai^  v.  Continental  Ins.  Co.,     9.  Notes:  11  Ann.  Cas.  32;  Anb. 
141  U.  S.  638,  12  S.  Ct.  97,  35  U.  S.  Caa.  1913D  1225. 


2.  Note:  Ann.  Cas.  1913D  1225.       Wright,  13  Wall.  104,  20  U.  S.  (L. 

3.  Thorp  T.  Hammond,  12  Wall,  ed.)  585;  The  City  of  Hartford,  97 
408,  20  U.  S.  (L.  ed.)  419.  U.  S.  323,  24  U.  S.  (L.  ed.)  930;  The 

4.  Jaekaon  v.  The  Blanche,  [1908]  Scotland,  105  U.  S.  24,  26  U.  S.  (L. 
A.  C.  (£iur.)  126, 11  Ann.  Cab.  29  and  ed.)  1001;  The  City  of  Norwich,  118 
note.  U.  S.  468,  6  S.  Ct.  1150,  30  U.  S.  (L. 

6.  Notes:  11  Ann.  Gas.  32;  Ann.  ed.)  134;  The  Scotland,  118  U.  S.  507, 


7.  Craig  v.   Continental   Ina,.  Co.,  130  XJ.  S.  527,  9  S.  Ct.  612,  32  U.  S. 

141  U.  S.  638,  12  S.  Ct.  97,  35  U.  S.  (L.  ed.)  1017;  The  La  Bourgogne,  210 

(L.  ed.)  886;  Great  Lakes  Towing  Co.  U.  S.  95,  28  S.  Ct.  664,  52  U.  S.  (L. 

T.  Mill  Transp.  Co.,  155  Fed.  11,  83  ed.)  973. 

C.  C.  A.  607,  22  L.B.A.(N.S.)  769.  Notes:   7  L.B.A.  56;  Ann.  Cas 


(L.  ed.)  886. 
Note:  Ann.  Caa.  1913D  1225. 


10.  Note:  Ann.  Cas.  1913D  1225. 

11.  Norwich,  etc.,  Transp.  Co.  v. 


Cas.  1913D  1225. 
6.  Note:  11  Ann.  Cas.  32. 


6  S.  Ct  1174,  30  U.  S.  (L.  ed.)  153; 
Bntler  v.  Boston,  etc.,  Steamship  Co., 


Note:  11  Ann.  Cas.  32. 
E.  C.  L.  Vol.  XXIV.— 88. 


1913D  1226  et  seq. 


1393 


■  I 


S  614 


BHIPPINO 


a4iL  a  L. 


whether  the  liability  be  in  rem  or  in  personam.^*  In  caae  of  colliaion 
by  mutual  fault,  the  owner  of  a  vessel  which  has  been  totally  lost 
is  not  entitled  to  the  benefit  of  the  act  limiting  his  liahility  to  the 
other  vessel  until  after  the  balance  of  damage  has  been  struck." 
Loss  and  damage  to  cargo  by  fire  on  board  the  vessel  are  subjeots  of 
limitation  of  liability,  even  in  cases  wherein  the  vessri  owner  would 
not  be  entitled  to  complete  exemption.**  Statutes  of  the  kind  now 
under  consideration  apply  to  claims  of  damage  for  perscmal  injury 
or  death  based  on  state  statutes,*^  although  no  Hen  or  privilege  is 
thereby  given  on  the  vessel.'*  This  result  is  not  affected  by  a  provi- 
sion in  the  state  constitution  against  limitation  of  liability  for  in- 
juiies  resulting  in  death,  since  the  federal  law  is  supreme.*'  Non- 
maritime  torts,  such  as  injury  done  by  a  vessel  in  collision  with  a 
bridge,  are  included  since  the  passage  of  the  Act  of  June  26,  1884,^^ 
though  the  law  was  otherwise  previous  to  that  time.**  Claims  in 
favor  of  the  United  States,  as  for  loss  of  mail,  are  included,  so  that 
if  the  government  fails  to  present  its  claim  in  the  limited  liability 
proceeding,  it  may  be  enjoined  from  prosecuting  any  subsequent 
action  thereon.*®  Such  claims,  and  all  others  to  which  admiralty 
does  not  deny  existence,  may  bo  allowed  against  the  fund  being 


12.  The  City  of  mrtford,  97  U.  S.  Notes:  7  L.BJL  67;  L.B.A.ldieA 
323,  24  U.  S.  (L.  ed.)  930;  The  City  1167;  Ann.  Cas.  1913D  1226. 

of  Norwieji,  118  U.  S.  468,  6  S.  Ct.  See  sapra,  par.  300  et  aeq. 

1150,  30  U.  8.  (L.  ed.)  134.  16.  The  Albert  Dmnois,  177  U.  S. 

13.  The  North  Star.  106  V.  S.  17,  240,  20  S.  Ct.  696,  44  U.  S.  (L.  ed.) 
1  S.  Ct  41,  27  U.  8.  (L.  ed.)  91;  The  751. 

MBnitoba,  122  U.  8.  97.  7  S.  Gt.  1158,  17.  Butler  v.  Boston,  etc.,  Steam- 

80  U.  8.  (L.  ed.)  1096;  The*  Chatta-  ship  Co.,  130  U.  S.  527,  9  S.  Ct.  612, 

hoochee,  173  U.  S.  540,  19  8.  Ct.  491,  32  U.  S.  (L.  ed.)  1017;  Loughin  v. 

43  U.  S.  (L.  ed.)  801;  The  Albert  Du-  McCanlley,  186  Pa.  St.  517,  40  Atl. 
mois,  177  U.  8.  240,  20  8.  Ct.  595,  1020,  65  A.  S.  R.  872,  48  L.ILA.  33. 

44  U.  8.  (L.  ed.)  75L  Note:  L.R.A.1916A  1167. 
Note:  Ann.  Gas.  1913D  1228.  And  see  snpra,  par.  608. 

And  see  supra,  par.  328.  18.  Richardson  v.  Harmon,  222  V. 

14.  Providence,  etc..  Steamship  Co.  8.  96,  32  8.  Ct.  27,  66  U.  8.  (L.  ed.) 
T.  Hill  mg.  Co.,  109  U.  S.  578,  3  110. 

S.  Gt  379,  617,  27  U.  8.  [l.  ed.)  1038.  Note:  Ann.  Gas.  19130  1237. 

Note:  Ann.  Cas.  1913D  1226.  19.  Ex  parte  Pfaeniz  Ins.  Co..  118 

And  see  supra,  par.  435.  tT.  S.  610,  7  8.  Ct  25,  30  U.  S.  (L.  ed.) 

15.  Butler  v.  Boston,  etc.,  Steam-  274;  Richardson  v.  Haimon,  222  U. 
ship  Co.,  130  TT.  8.  527,  9  8.  Ct  612,  8.  96,  32  8.  Ct.  27,  66  U.  S.  (L.  ed.) 
32  V.  8.  (L.  ed.)  1017;  Craig  v.  Con-  110. 

tinental  Ins.  Co.,  141  XT.  S.  638,  12  Notes:  7  L.R.A.  56,  59;  Ann.  Cas. 

S.  Ct.  97,  35  IT.  S.  (L.  ed.)  886;  The  1913D  1227. 

Hamilton,  207  U.  S.  398,  28  S.  Ct.  20.  United    States    v.  Hambui^- 

133,  52  U.  S.  (L.  ed.)  264;  Loughin  Amerikanische,  etc.,  212  Fed.  40,  128 

V.  McCaulley,  186  Pa.'  St.  517,  40  C.  C.  A.  496,  L.B.A.1917C  1103  and 

Atl.  1020,  65  A.  8.  B.  872,  48  L.R.A.  note. 
33. 
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admutistered,  whether  admiralty  liena  or  not.^  The  statate  does  not, 
however,  release  vessel  owners  from  the  payment  of  eoete  in  a  colli- 
sion case  wherein  they  appear  and  make  defense,  nor  interest  in 
the  nature  of  damages  occasioned  by  their  appeal.' 

515.  Effect  of  Privity  or  Knowledge  of  Owners^The  limited  lia- 
bility acts  were  intended  by  Congress  to  reduce  only  the  imputed  lia- 
bilities of  vessel  owners.*  It  leaves  the  owner  liaUe  for  his  own  fault, 
ne^ect,  and  contracts,*  and  is  not  applicable,  for  instance,  to  a  war- 
ranty of  seaworthiness  contained  in  a  charter  party.'  It  cannot  be 
invoked  if  the  liability  or  loss  occurs  with  the  owner's  privity  or 
knowledge.*  This  qualification  refers  to  fault  or  knowledge  per^ 
sonal  to  him,'  as  distinguished  from  the  negligence  or  misconduct 
of  his  agents,  employees  or  co-owners,  without  his  knowledge  or  par- 
ticipation.® If  the  owner  is  a  corporation,  the  privity  or  knowledge 
must  be  that  of  its  managing  officers  or  agents,  such  as  the  president, 
directors,  or  other  principal  officer,  and  not  merely  the  captain  of  a 
vessel  or  other  ordinary  employee.*  A  steamship  company's  liabil- 
ity cannot  be  limited  for  loss  of  life  resulting  from  an  attempt  to 
transport  passengers  in  an  overcrowded  boat  in  the  presence  and  with 
the  knowledge  of  the  president."*  It  is  the  owner's  duty  to  use  due 
and  proper  care  to  provide  a  competent  master  and  crew,  and  to  see 
that  the  ship  is  seaworthy ;  and  a  loss  occurring  by  reason  of  fault  or 

1.  The  Hamilton.  207  U.  S.  398.  28  155  Fed.  U,  83  C.  C.  A.  607,  22 
8.  Ct.  133,  52  U.  S.  (L.  ed.)  264.     LJIA.(N.S.)  768  and  note. 

Notes:    L.R.A.1916A   1167;   Ann.  Notes r  7  L.B.A.  55,  68;  Ann.  Cas. 

Caa.  1913D  1227.  1913D  1228  et  seq. 

2.  The  Wanata,  95  U.  S.  600,  24  V.  7.  Bntler  v.  Boston,  etc,  Steamship 
S.  (L.  ed.)  461.  Co.,  130  U.  S.  527,  9  8.  Ct  612,  32 

3.  Great  Lakes  Towing  Co.  v.  Mill  U.  8.  (L.  ed.)  1017. 

Transp.  Co.,  156  Fed.  11,  83  C.  C.  A  Notes:  7  L.ILA.  66;  Ann.  Gas. 

607,  22  L.R.A.(N.S.)  769  and  note;  1913D  1228  et  seq. 

Hill  Mfg.  Co.  V.  Providence,  etc.,  8-  Providence,  etc.,  Steamship  Co. 

Steamship  Co.,  113  Mass.  495,  18  Am.  Hfl!  Mfg.  Co.,  109  U.  S.  578,  3  8. 

Rep  527  Ct.  379,  617,  27  U.  S.  (L.  ed.)  1038; 

4.  Richardson  v.  Harmon,  222  U.  S'^E.^i^S"^'^.^*  JL°?V 

S.  96,  32  S.  Ct.  27,  56  U.  S.  (L.  ed.)  f '/^S,  12  S.  Ct.  97,  35  0.  »  (l  ^d.) 
110;  Pendleton  v.  Benner  Line,  246  ^'Z;  Ho^ 

V  S.  353,  38  S.  Ct.  330.  62  U.  S.  (L.  ^  ?9lS  S  etleq. 

c  T»       ^  D         T-  »•  Craig       Continental  Ins.  Co., 

TT%        Ir^R  'r^  S'ro^^'i  S.  638,  12  S.  Ct.  97,  35  U.  s! 

U  S.  353,  38  S.  Ct,  330.  62  L.  S-  (L.  (l.  ed.)  886;  Weisshaar  v.  Kimball 

li^;  „  „         steamship  Co.,  128  Fed.  397,  63  C. 

6.  Butler  v.  Boston,  etc..  Steam-  c.  A.  138,  65  L.R.A.  84;  Hill  Mfg. 
ship  Co.,  130  U.  S.  527,  9  S.  Ct.  612,  Co.  v.  Providence,  etc..  Steamship  Co., 
32  U.  S.  (L.  ed.)  1017;  Weisbbaar  v.  113  Haas.  496,  18  Am.  Rep.  627 
Kimball  Steamsliip  Co.,  128  Fed.  397,     Notes:  7  L.R.A.  55;  Ann.  Cas. 
63  C.  C.  A.  139,  65  L.R.A.  84;  Great  1913D  1228, 1229, 1230. 
Lakes  Towing  Co.  v.  Mill  Transp.  Co.,     10.  Weisshaar  v.  Kimball  Steamship 

1395 


Digitized  by 


•Googl 


§  6ie 


SHIPPING 


34  R.  C.  t. 


neglect  in  thwe  particulars  is  within  his  privity.  A  steamship  com- 
pany is  accordingly  not  entitled  to  limit  its  liability  for  damage  suf- 
fereJ  in  the  sinking  of  its  vessel,  whose  crew  could  not  understand 
the  language  of  its  officers,  and  were  not  drilled  in  the  launching 
of  the  boats,  where  the  loss  could  have  been  in  large  measure  avoided 
bad  the  proper  orders  been  promptly  given  and  obeyed.^^  So  a  total 
failure  to  comply  with  inspection  or  navigation  laws  may  be  invoked 
to  deprive  the  owner  of  the  benefit  of  the  statutes.  He  is  not,  how- 
ever, answerable  for  latent  defects  not  discoverable  on  inspection, 
nor  for  the  default  of  duly  qualified  officers  or  agents  employed  by 
him  to  inspect,  equip  or  manage  the  vessel,  where  he  has  no  knowl- 
edge of  the  negligence  or  the  defective  condition  of  the  ship.*'  The 
duty  of  a  vessel  owner  to  make  regulations  directing  that  its  steamers 
be  not  run  at  an  immoderate  speed  in  a  fog,  in  order  to  negative 
privily  or  knowledge  of  fault,  is  sufficiently  discharged  by  promul- 
gating regulations  which,  in  terms,  reiterated  the  international  rule, 
and  called  for  comphance  with  its  provisions.  Knowledge  of  a 
habitual  disregard  of  the  rule  cannot  be  imputed  from  the  provisions 
of  a  contract  for  a  government  subsidy  requiring  a  certain  mean 
average  annual  speed  that  is  not  necessarily  immoderate.*' 

516.  Limitation  of  Liability  for  Debts  of  Vessel. — The  act  of  1851 
did  not  include  a  vessel  owner's  individual  liability  for  the  vessel's 
debts  or  other  obligations  ex  contractu,**  but  the  statutory  limitation 
was  extended  by  the  act  of  June  26,  1884,  to  "any  and  all  debts  and 
liabilities"  of  the  owner,  incurred  on  account  of  the  ship  without  his 
privity  or  fault,  except  aeamen*s  wages  and  liabilities  prior  to  its 
passage.*'  Limitation  can  accordingly  now  be  claimed  in  respect 
of  even  such  privileged  debts  as  claims  for  salvage  services  rendered 
an  injured  vessel  after  a  collision,**  A  shipowner  cannot,  however, 
limit  his  liability  under  the  statute  upon  an  obligation  personally 
contracted  by  him  or  with  his  knowledge,*'  though  for  services 
rendered  the  ship  in  distress  into  which  she  had  come  without  his 

Co.,  128  Fed.  397,  63  C.  C.  A.  139,  65  Note:  Ann.  Cas.  1913D  1227. 

L.R.A.  84.  15.  Richardson  v.  Harmon,  222  V. 

11.  In  re  Padfie  Mail  Steamship  S.  96,  32  S.  Ct.  27,  56  U.  S.  (L.  ed.) 
Co.,  130  Fed.  76,  64  C.  C.  A.  410,  69  110;  The  San  Pedro,  223  U.  S.  365, 
L.R.A  71.  32  S.  Ct.  275,  56  U.  S.  (L.  ed.)  473, 

Note:  Ann.  Gas.  1913D  1229,  1238.  Ann.  Cas.  1913D  1221  and  note. 

12.  Note:  Ann.  Cas.  1913D  1228  et  16.  The  San  Pedro,  223  U.  S.  365, 
seq.  32  S.  Ct.  275,  56  U.  S.  (L.  ed.)  473. 

13.  The  liS  Bourgogne,  210  TJ.  S.  17.  Great  Lakes  Towing  Co.  v.  Mill 
95,  28  S.  Ct  664,  52  U.  S.  (L.  ed.)  Transp.  Co..  155  Fed.  11,  83  C.  C.  A. 
973.  607,  22  L.RA.(N.S.)  769  and  note? 

14.  Richardson  v.  Harmon,  222  U.  Kerry  v.  Pacific  Marine  Co.,  121  CaL 
8.  96,  32  8.  Ct  27,  56  U.  S.  (L.  ed.)  564,  54  Pac  89,  66  A.  S.  B.  66. 
110;  Simpson  v.  Story,  146  Mass.  497,  Note:  90  A.  8.  R.  406. 

14  N.  E.  641,  1  A.  S.  R.  480. 
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fault  or  privity.'^  Where  a  corporation  acting  as  a  managing  owner 
signed  a  charter  party  without  therein  disclosing  its  agency^  or  the 
interest  or  identity  of  the  o&er  owners,  the  statute  was  deemed  in- 
applicable and  the  corporation  was  held  ilable  for  the  entire  amount 
of  the  liability  for  breach  of  the  charter  party.^'  If,  however,  sup* 
plies  are  purchased  by  a  ship's  husband,  the  liability  of  the  owners 
arises  out  of  their  character  as  such,  and  is  not  a  personal  liability 
by  agency  and  so  the  statute  applies." 

517,  Waiver  or  Loss  of  Benefit  of  Statute. — Theomission  to  take  the 
benefit  of  the  limited  liability  acts  in  reference  to  a  particular  party 
will  not  preclude  the  owners  of  a  ship  from  daiming  its  benefit  as 
against  other  parties  suffering  loss  by  the  same  disaster.'  The  right 
to  proceed  {(ft  the  limitation  is  not  waived  by  a  surrender  of  the  ship 
to  underwriters,'  or  by  the  giving  of  a  supersedeas  bond  on  appeal 
in  an  action  in  personam.'  A  contumacious  refusal  by  the  petitioner 
to  put  the  court  into  actual  or  constructive  possession  of  the  fund 
may  cause  a  denial  of  relief  and  dismissal  of  the  proceeding.*  But 
the  failure  to  surrender  pending  freight  to  the  trustee  does  not  neces- 
sitate a  refusal  to  allow  the  limitation  of  liability  for  claims  arising 
out  of  a  collision  at  sea,  where  there  is  an  honest  controversy  as  to 
whether  there  was  any  pending  freight  to  be  surrendered,  and  tiiere 
is  no  question  as  to  the  solvency  of  the  owner.* 


518.  In  General. — ^The  limited  liability  statutes  leave  a  vessel  own- 
er liable  without  limit  for  his  own  negligence  and  contracts,  and  lia- 
ble to  the  extent  of  the  ediip  uid  freight  for  the  n^ligence  or  mis- 
conduct of  the  master  and  crew.*  In  assessing  the  value  of  a  ship 
for  the  purpose  of  limiting  the  owner's  liability,  everything  is  in- 
chided  that  belongs  to  the  vessel  and  may  be  presumed  to  be  the 
property  of  the  owner.  This  signifies  not  merely  the  hull,  together 
with  ihe  boats,  tackle,  apparel,  and  furniture,  but  all  the  appurte- 
nances, comprising  whatever  is  on  board  for  the  object  of  the  voyage, 

18.  Great  Lakes  Towing  Co.  v.  Mill,  S.  Ct.  246,  37  U.  S.  (L.  ed.)  60;  Tbe 
Transp.  Co.,  155  Fed.  11,  83  C.  C.  A.  La  Bourgogne,  210  U.  S.  95,  28  S. 
607,  22  L.R.A.(N.S.)  769.  Ct.  664,  52  U.  S.  (L.  ed.)  973. 

19.  Kerry  v.  Pacific  Marine  Co.,  121     Note:  Ann.  Caa.  1913D  1232. 
Cal.  564.  54  Pac.  89,  66  A.  S.  B.  65.      5.  The  La  Bourgogne,  210  U,  S.  95, 


1.  The  Benefactor,  103  U.  S.  239,  26  6.  New  York  Cent.  E.  Co.  v.  Lock- 
U.  S.  (L.  ed.)  351.  wood,  17  Wall.  357,  21  U.  S.  (L.  ed.) 

2.  Tlie  City  of  Norwich,  118  U.  S.  627;  Liverpool,  etc.,  Steam  Co.  v. 
468,  6  S.  Ct.  1150,  30  U.  8.  (L.  ed.)  Phenix  Ins.  Co.,  129  U.  S.  397,  9  S. 


Measure  of  Liability 


Note:  90  A.  S.  R.  405. 
20.  Note:  90  A.  S.  R.  405. 


28  S.  Ct.  664,  52  U,  S.  (L.  ed.)  973. 
Note:  Ann.  Cas.  1913D  1232. 


134. 


8.  Note:  Ann.  Cae.  1913D  1237. 
4.  In  re  Morrison,  147  U.  S.  14,  13 


Ct  469,  32  U.  S.  (L.  ed.)  788. 
Note:  Ann.  Cos.  1918D  1225. 
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whether  it  be  the  conveyaace  of  goods  or  passengers,  waxfaxe,  or  fish- 
eries.' It  does  not,  however,  include  the  cargo,  which,  preaumptiv^y 
at  least,  does  not  belong  to  the  owner  of  the  ship  *  Interest  on  the 
value  or  proceeds  of  the  vessel  may  be  allowed  or  withheld  in  the 
discretion  of  the  court  .•  The  owner's  liability  is  generally  confined 
to  the  value  and  freight  of  the  particular  vessel  concerned  in  die 
transaction  out  of  which  the  liability  arose,  and  other  boats  of  his 
that  are  not  at  fault  need  not  be  surrendered,  though  in  the  imme- 
diate vicinity  of  the  one  charged  with  negligence.  If,  however,  two 
or  more  belonging  to  the  same  person  are  engaged  in  the  service 
under  a  common  direction,  all  are  equally  answoable  for  the  neg- 
ligence of  the  common  head.** 

519.  Valuation  of  Ship  as  Basis  of  Liability. — In  the  application 
of  the  limited  liaMlity  statutes  of  Congress,  the  value  of  the  owner's 
interest  in  ship  and  freight  is  taken  as  of  the  termination  of  the  voy- 
age on  which  the  debt  or  damage  is  incurred,  regardless  of  the  condi- 
tion in  which  the  vessel  may  be.  In  case  she  is  snnk,  or  the  voyage 
is  otherwise  broken  up  by  causes  beyond  the  owner's  control,  the 
voyage  is  then  terminated,  £ind  the  owner's  liability  is  limited  to 
the  ship's  value  just  after  the  event.  If,  therefore,  she  is  a  total  loss, 
and  no  freight  has  been  earned,  the  liability  ceases  altogether.**  In 
these  respects,  our  law  differs  from  that  of  England,  which  measures 
the  owner's  liability  by  the  value  of  vessel  and  freight  just  before 
the  injury,  not  exceeding  a  specified  maximum  per  ton.**  Where 
the  offending  ship  does  not  sink  in  consequence  of  the  disaster,  but 
is  subsequently  wrecked  and  lost  on  the  same  voyage  by  negligent 
navigation,  the  sinking  is  the  termination  of  the  voyage,  and  takes 

7.  The  Main  v.  Williams,  152  TT.  S.  1001;  The  North  Star,  106  U.  S.  17, 
122,  14  S.  Ct.  486,  38  U.  S.  (L.  ed.)  1  S.  Ct.  41,  27  U.  S.  (L.  ed.)  91;  The 
381;  United  States  v.  Dewey,  188  U.  City  of  Norwich,  118  U.  S.  468,  6  S. 
S.  254,  23  S.  Ct.  415,  47  tJ.  S.  (L.  ed.)  Ct.  1150,  30  U.  S.  (L.  ed.)  134;  The 
463.  Scotland,  118  U.  S.  507,  6  S.  Ct. 

Note:  Ann.  Cas.  1913D  1226.  1174,  30  U.  S.  (L.  ed.)  153;  The 

And  see  supra,  par.  98.  Great  Western,  118  U.  S.  520,  6  S.  Ct 

8.  The  Main,  152  U.  S.  122.  14  S.  1172,  30  U.  S.  (L.  ed.)  156. 

Ct.  486,  38  U.  S.  (L.  ed.)  381.  Notes:  7  L.R.A.  56;  Ann.  Cas. 

Note:  Ann.  Cas.  1913D  1226.  1913D  1230,  1231. 

».  The  Scotland,  118  U.  S.  507,  6  12.  Norwich,  etc.,  Transp.   Co.  v. 

S.  Ct.  1174,  30  U.  S.  (L.  ed.)  153.  Wright,  13  Wall.  104.  20  U.  S.  (L. 

Note:  44  n.  S.  (L.  ed.)  753.  ed.  586;  The  Benefactor,  103  U.  S. 

And  see  supra,  par.  380.  239,  26  U.  S.  (L.  ed.)  351;  The  Scot- 

10.  Note:  Ann.  Cas.  1913D  1226,  land,  105  U.  S.  24,  26  U.  S.  (L.  ed.) 
1231,  1232.  1001;  The  North  Star,  106  U.  S.  17, 

11.  Norwich,  etc.,  Transp.  Co.  v.  1  S.  Ct.  41,  27  XJ.  S.  (L.  ed.)  91;  The 
Wright,  13  Wall.  104,  20  U.  S.  (L.  City  of  Norwich,  118  U.  S.  468,  6  S. 
ed.)  585;  The  Benefactor,  103  U.  S.  Ct.  1150,  30  U.  S.  (L.  ed.)  134;  The 
239,  26  U.  S.  (L.  ed.)  351;  The  Scot-  Scotkind,  118  U.  S.  507,  6  S.  Ct  1174, 
land,  105  U.  8.  24,  26  U.  S.  (L.  ed.)  30  U.  8.  (L.  ed.)  IfiS. 
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away  the  owner's  liabilitiea  arisicg  out  of  both  accidents.**  If  any 
part  of  the  ship  or  her  f^purtenanoes,  such  as  strippings  or  Ufe- 
boats,  are  rescued,  these  or  tiieir  value  must  be  surrendered.^*  The 

owner's  liability,  being  fixed  by  the  termination  of  the  voyage,  ia 
not  affected  by  a  subsequent  salvage  and  repair  of  the  wreck,  with  a 
corresponding  increase  of  her  value,  whether  performed  by  the  own- 
ers or  third  parties.''  The  vessel  must  be  surrendered  free  of  liens, 
and  her  value  cannot  be  lessened  by  deducting  the  amount  of  any 
mortgage  on  her,*'  liens  for  seamen's  wages,  towage,  or  other  debts 
contracted  by  masters  and  owners,*'  or  even  salvage  and  general 
average.*^  However,  it  has  been  held  that  certain  expenses  of  rescu- 
ing her  should  be  deducted,  as  well  as  value  added  by  repairs  subse- 
quently made.'* 

520.  Surrender  of  Freight  and  Earnings. — ^The  vessel  owner's  lia- 
bility includes  freight  pending,  as  well  as  the  value  of  the  ^ip;  and 
it  must  be  surrendered  before  the  limitation  can  be  had.  The  term 
"freight"  as  here  used  signifies  the  earnings  of  the  vessel.  It  includes 
not  only  compensation  for  the  carriage  of  merchandise,  but  the  fares 
of  passengers,'^  and  other  income,  such  as  the  proceeds  of  the  season's 
cruise  of  a  fishing  vessel,'  demurrage  due  and  unpaid,  and  money 
due  on  a  contract  to  raise  a  sunken  vessel.*  Salvage  is  not  included, 
since  it  is  personal  to  the  salvors.*  Nor  is  it  necessary,  in  order  to  limit 
its  liability  for  claims  arising  out  of  the  loss  of  one  of  its  steamers, 
that  a  steamship  company  surrender,  as  freight  pending,  any  part  of 
the  annual  subsidy  paid  it  by  a  foreign  government  for  making  a 
certain  number  of  trips  a  year  at  a  prescribed  speed.* 

521.  What  Freight  Is  Deemed  "Then  Pending."— Freight  "then 
pending"  is  the  entire  amount  earned  on  the  particular  voyage  dur- 
ing which  tiie  loss  occurred,  for  cargo  and  passengera  on  board  at  the 
time  of  the  disaster.*  Freight  and  passage  money  earned  by  a  trans- 
atlantic steamer  on  her  outward  voyage  need  not  be  surrendered, 

15.  The  Great  Western,  U8  U.  S.  1231. 

520,  6  S.  Ct  1172,  30  U,  S.  (L.  ed.)  20.  The  Main  v.  Williams,  152  U.  S. 

156.  122,  14  S.  Ct.  486,  38  U.  S.  (L.  ed.) 

Note:  Ann.  Cas.  1913D  1231.  381;  The  La  Bourgogne,  210  U.  S.  95, 

14.  The  Scotland,  118  U.  S.  507,  6  28  S.  Ct.  664,  52  U.  S.  (L.  ed.)  973. 

S.  Ct.  1174,  30  U.  S.  (L.  ed.)  153.  Note:  Ann.  Cas.  1913D  1231. 

16.  The  City  of  Norwich,  118  U.  S.  1.  Notes:  90  A.  S.  R.  405:  Ann. 
468,  6  S.  Ct  1150.  30  U.  S.  (L.  ed.)  Cas.  1913D  1232. 

134.  Note:  Ann.  Cas.  1913D  1231. 

Note:  Ann.  Cas.  1913D  1230,  1231.  1232. 

16.  Notes:  90  A.  S.  R.  406;  Ann.      3.  See  infra,  par.  522. 

Cas.  1913D  1230,  1231.  4.  The  La  Bonrgogne,  210  U.  S.  95, 

17.  Note:  Ann.  Cas.  1913D  1230.       28  S.  Ct.  664,  52  U.  S.  (L.  ed.)  973. 

18.  The  Pine  Forest.  129  Fed.  700,     Note:  Ann.  Cas.  1913D  1232. 

64  C.  C.  A.  228,  1  L.R.A.{N.S.)  873.     6.  Notes:  7  L.R.A.  67;  Ann.  Ca^ 
Note:  Ann.  Cas.  I913D  1230.  1913D  123L  And  see  snpra,  par.  520. 

19.  Note:  Ann.  Cas.  1913D  1230, 
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as  pending  freight,  in  proceedings  to  limit  liability  for  a  collision  on 
the  return  trip.*  The  term  is  not  limited  to  uncollected  freight,  or 
such  as  had  not  been  completely  earned  at  the  time  of  disaster,  but 
includes  as  well  freight  and  passage  money  prepaid.'  If  the  voyage 
13  broken  up  before  freight  is  earned,  none  is  to  be  surrendered," 
exc^t  freight  and  passage  money  prepaid  under  an  absolute  agree- 
ment that  it  was  to  belong  to  the  shipowner  in  any  event*  Only 
freight  earned  by  tiie  boat  on  which  the  damage  occurred  is  ordinarily 
covered,  although  the  goods  are  transported  under  a  through  bill 
of  lading  upon  successive  vessels  belonging  to  the  same  owner.  But 
where  goods  loaded  on  a  boat  injured  before  she  leaves  the  dock  are 
transferred  to  anothw  owned  by  the  same  company,  it  has  hem 
held  that  the  freight  the  first  boat  would  have  earned  had  she  carried 
the  goods  must  be  surrendered.*** 

522.  Damage  Claims,  Insurance  and  Salvage. — The  shipowner 
must  surrender  not  only  the  ship  and  freight  themselves,  but  all 
rights  of  action  directly  representative  of  either.**  If,  thwrefore,  the 
owner  of  a  ship  lost  in  collision  recovers  damages  from  the  other 
vessel,  his  liabihty  to  the  creditors  of  his  own  ship  extends  to  the 
amount  of  such  recovery.^'  Insurance  is  not  an  interest  in  the  vessel 
or  freight  insured,  within  the  meaning  of  the  statute,  and  hence  the 
owners  are  not  obliged  to  surrender  or  account  for  the  insurance 
money  received  for  loss  of  the  vessel  in  order  to  obtain  the  benefit 
of  the  statute.*'  Salvage  may  also  be  retained,  as  that  is  personal 
to  the  parties  who  earn  it,  irrespective  of  any  relation  they  bear  to 
others.** 


523.  Jurisdictioiu — ^The  district  courts  of  the  United  States,  as 
courts  of  admiralty  and  maritime  jurisdiction,  have  jurisdiction  of 

6.  The  La  Bonrgogne,  210  IT.  S.  96,  18  S.  Gt  140,  42  TJ.  S.  (L.  ed.)  469. 
28  S.  Ct  664,  62  U.  S.  (L.  ed.)  973.        12.  O'Brien  v.  MiUer,  168  U.  S.  287, 

Note:  Ann.  Gas.  1S13D  1231.  IB  S.  Gt.  140,  42  U.  S.  (L.  ed.)  469 

7.  The  Main  v.  Williams,  162  U.  S.     Note:  Ann.  Caa.  1913D  1231. 

122,  14  S.  Ct.  486,  38  U.  S.  (L.  ed.)  IS.  The  City  of  Norwich,  118  U.  S. 

381.  468,  6  S.  Ct.  1150,  30  U.  S.  (L.  ed.) 

Note:  Ann.  Gas.  1913D  1231.  134;  The  Scotland,  118  V.  8.  507.  6 

8.  The  City  of  Norwich,  118  U.  S.  S.  Gt.  1174,  30  U.  8.  {L.  ed.)  153: 
468,  6  S.  Gt.  1150,  30  U.  S.  (L.  ed.)  The  (heat  Western,  118  V.  S.  520,  6 
134:  The  Scotland,  118  U.  S.  507,  6  S.  Gt.  U72,  30  U.  S.  (L.  ed.)  156: 
S.  Ct  1174,  30  U.  S.  (L.  ed.)  153.  Butler  t.  Boston,  etc,  Steamship  Co . 

Note:  Ann.  Gas.  1913D  1231.         130  U.  S.  527,  9  S.  Ct.  612,  32  U.  S 

9.  The  La  Bourgogne,  210  U.  S.  95,  (L.  ed.)  1017;  Hoffeld  v.  United 
28  S.  Gt.  664,  52  U.  S.  (L.  ed.)  973.  States,  186  U.  S.  273.  22  S.  Ct.  927. 

Note:  Ann.  Gas.  1913D  1231.         46  U.  S.  (L.  ed.^  1160. 

And  see  anpra,  par.  487,  491.  Notes:  7  L.R.A.  57:  Ann.  Caa. 

10.  Note:  Ann.  Caa.  1913D  1232.     1913D  1231. 

11.  O'Briai  v.  Miller,  168  U.  S.  287,     14.  Note:  Ann.  Gas.  lfll3D  1231. 
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proceedingB  under  the  limited  liability  statutes,  and  the  supreme 
court  has  the  power  to  make  all  needful  rules  and  regulations  for 

facilitating  the  course  of  proceedings.  This  jurisdiction  is  exclusive 
of  that  of  the  state  courts  as  regards  granting  affirmative  relief  and 
administering  the  fund  derived  from  vesseb  and  freight.'*  A  vessel 
owner,  however,  may  plead  the  statute  as  a  defense  if  sued  in  a  state 
court  upon  a  maritime  claim,  notwithstanding  a  state  constitutional 
or  statutory  prohibition  upon  limitation  of  liabili^.^*  The  direct 
proceeding  should  be  instituted  in  the  district  court  of  the  United 
States  in  which  the  ship  or  vessel  may  be  libeled  to  answer  for  the 
loss  or  damage;  or,  if  the  vessd  be  not  libded,  ih&a  in  the  district 
court  of  any  district  in  whidi  tibie  owners  may  be  sued;  and  if  the 
ship  has  already  been  libeled  and  sold,  the  proceeds  represent  if 
Jtunadiction  is  conferred  by  the  filing  of  the  libel  and  petition, -with 
the  offer  to  give  the  requisite  stipulation,  and  is  not  ousted  by  subse- 
quent irregularitiee  in  procedure.^'  A  single  claim  is  sufficient  to 
call  the  statute  into  operation  and  give  the  court  jurisdiction ;  and 
it  is  not  material  that  the  claims  are  less  than  the  value  of  the  ves- 
sel." The  court  has  full  power  to  compel  a  surrender  of  the  res,  and 
to  hear  and  determine  all  claims  against  it,  of  whatever  character.' 
The  proceeding  to  limit  liability  is  not  an  action  against  the  vessel 

15.  Norwich,  etc.,  Transp.  Co,  v.  17.  Norwich,  etc.,  Transp.  Co.  v. 
Wright,  13  Wall.  104,  20  U.  S.  (I*.  Wright,  13  Wall.  104,  20  U.  S.  (L. 
ed.)  585;  Providence,  etc.,  Steamship  ed.)  585;  Ex  parte  Slayton,  105  U.  S. 
Co.  v.  Hill  Mfg.  Co.,  109  U.  S.  578,  451,  28  V.  S.  (L.  ed.)  1066;  Provi- 
3  S.  Ct.  379,  617,  27  U.  S.  (L.  ed.)  dence,  etc.,  Steamship  Co.  v.  Hill  Mfg. 
1038;  The  City  of  Norwich,  118  U.  S.  Co.,  109  U.  S.  578,  3  S.  Ct.  379,  617, 
468,  6  S.  Ct  1150,  30  U.  S.  (L.  ed.)  27  U.  S.  (L.  ed.)  1038;  The  City  of 
134;  Oregon,  etc,  Nav.  Co.  v.  Balfour,  Norwich,  118  U.  S.  468,  6  S.  Ct.  1150, 
179  U.  S.  55,  21  S.  Ct  28,  46  U.  S.  30  U.  S.  (L.  ed.)  134;  Ei  parte 
(L.  ed.)  82.  Phenix  Ins.  Co.,  118  U.  S.  610,  7  S. 

Kotes:  7  L.R.A.  50;  Ann.  Cas.  Ct  25,  30  U.  S.  (L.  ed.)  274;  Moz^ 


ReUef  under  the  earlier  English  147  U.  S.  14,  13  S.  Ct.  246,  37  U.  S. 
acta,  and  those  passed  by  tke  states  (L.  ed.)  60. 

in  Uiia  eountry,  waa  originally  had  in     Notes:  7  L.E,A.  60;  Ann.  Cas. 
equity.    See  Norwich,  etc.,  Transp.  1913D  1233. 

Co.  V.  Wright,  13  WaU.  104,  20  U.  S.      18.  White  v.  Island  Transp.  Co.,  233  » 
(L.  ed.)  585;  Providence,  etc,',  Steam-  U.  S.  346,  34  S.  Ct  589,  58  U.  S.  (L. 
ship  Co.  V.  Hill  Mfg.  Co.,  109  U.  S.  ed.)  993. 

578,  3  B.  Ct  379,  617,  27  U.  S.  (L.  19.  White  v.  Island  Transp.  Ca, 
ed.)  1038.  233  U.  S.  346,  34  S.  Ct.  589,  58  U.  8. 

16.  Loughin  v.  McCaulley,  186  Pa.  (L.  ed.)  993. 
St.  617,  40  Atl.  1020,  65  A.  S.  R.  872;     Note:  Ann.  Caa.  1913D  1234. 
48  L.R.A.  33  and  note.  20.  Notes:  7  L.R.A.  60;  Ann.  Cas. 

Notes:    L.R.A.1916A   1167;   Ann.  1913D  1233. 
Cas.  1913D  1234.  1.  Notes:  7  L.R.A.  59,  60;  Ann. 


1913D  1232  et  acq. 


risen  T.  District  Ct  of  United  States, 


And  see  snpra,  par.  508,  514. 


Cas.  1913D  1233. 
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and  her  freight^  except  when  they  are  sarrendered  to  a  truBtoe,  but 

is  an  equitable  action.' 

524.  Mode  and  Time  of  Instituting  Proceedings. — A  shipowner 
desirous  of  claiming  the  benefit  of  the  Umited  liability  acts  may  fUe 
a  libel  or  petition  in  tiie  proper  district  court  of  ^e  United  States, 
setting  out  the  facts  and  circumstances  on  which  the  limitation  of  liar 
bility  is  claimed  and  praying  relief  in  that  behalf.*  This  may  be 
done  before  any  action  is  instituted  against  him  *  or  during  the  pend- 
ancy of  such  action,  or  after  trial  of  the  cause  and  final  decree  there- 
on; though  in  the  latter  case  he  can  have  no  retrial  on  the  merits* 
The  proceeding  is  in^ectual  as  regards  any  party  whose  claim  has 
been  actually  paid  before  the  petition  is  filed The  procedure  by 
petition  is  necesaaiy  only  when  the  shipowner  wishes  to  bring  all 
tite  creditors  into  conoouise  for  distribution.  If  all  the  parties  are 
before  the  court,  the  benefit  of  the  statute  may  be  claimed  by  way 
of  defense  to  an  action  in  rem  or  in  personam,  and  a  decree  made 
requiring  them  to  pay  into  court  the  limited  amount  for  which  they 
are  liable,  and  distributing  said  amount  pro  rata  among  the  parties 
claiming  damages.* 

525.  Appraisal;  Stipulation  for  Value  or  Surrender  of  Vessel. — 
Upon  the  fiUng  of  a  proper  petition  for  limited  liability,  the  court 
causes  the  vessel  and  freight  to  be  appraised,  and  orders  the  amount 
paid  into  the  registry  or  a  stipulation  given  for  such  payment  when- 
ever the  same  is  required.  At  the  election  of  ttie  vessel  owner,  the 
court  will  order  the  vessel  and  freight  transferred  without  appraise- 
ment to  a  trustee  to  foe  appointed  under  the  statute  for  the  benefit  of 

2.  Uoirison  v.  District  Ct.  of  United  S.  Ct  246,  37  U.  S.  (L.  ed.)  60. 
States,  147  U.  S.  1^  13  S.  Ct.  246,  37     Notes:  7  L.BJL  69;  Ann.  Cas. 
U.  S.  (L.  ed.)  60.  1913D  1234. 

Note:  Ann.  Cas.  1913D  1234.  5.  The  Benefactor,  103  V.  S.  239. 

3.  Norwich,  etc.,  Transp.  Go.  T.  26  V.  S.  (L.  ed.)  361;  The  City  of 
Wright,  13  Wall  104,  20  U.  S.  (h.  Norwich,  118  U.  8.  468,  6  S.  Ct  1160, 
ed.)  585;  The  Scotland,  105  U.  S.  24,  30  U.  S.  (L.  ed.)  134. 

26  U.  S.  (L.  ed.)  1001;  Providence,  Notes:   7  L.B.A.  69;  Ann.  Cas. 

etc.  Steamship  Co.  v.  Hill  Mfg.  Co.,  1913D  1234. 

109  U.  S.  578,  3  S.  Ct  379,  617,  27  And  see  infira.  par.  628. 

U.  S.  (L.  ed.)  1038;  The  City  of  Noi^  6.  The  Benefactor,  103  U.  S.  239, 

wicfa,  118  n.  S.  468,  6  S.  Ct  1150,  30  26  U.  S.  (L.  ed.)  351. 

IT.  S.  (L.  ed.)  134;  Ex  parte  Phenix  Notes:  7  LJI.A.  69;  Ann.  Cas. 

Ins.  Co.,  118  U.  S.  610,  7  S.  Ct.  25,  1913D  1234. 

30  U.  S.  (L.  ed.)  274;  Morrison  v.  7.  The  Scotland.  105  U.  S.  24,  26 

District  Ct.  of  United  States,  147  U.  U.  S.  (L.  ed.)  1001;  The  Great  West- 

S.  14, 13  S.  Ct  246,  37  U.  S.  (L.  ed.)  era,  118  U.  S.  520,  6  S.  Ct  1172,  30 

60;  Baird  v.  Daly,  57  N.  Y.  236,  15  U.  S.  (L.  ed.)  156;  Loughin  v.  Me- 

Am.  Bep.  488.  Canlloy,  186  Pa.  St  517,  40  AtL  1020, 

Note:  Ann.  Cas.  1913D  1234  et  seq.  66  A.  8.  R.  872, 48  LJt.A.  33. 

4.  Ex  parte  Slayton,  105  U.  S.  451,  Notes:  7  L.R.A  59;  Ann.  Cas. 
26  S.  Ct.  1066;  Morrison  t.  District  1913D  1234. 

Ct.  of  United  States,  147  U.  S.  14,  13 
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the  creditors  and  damage  daimante.*  Prior  notice  of  the  appraise- 
ment is  not  required;  and  although  it  may  very  well  be  given,  the 
nuJdng  of  the  ^>praisement  ex  parte  and  the  taking  of  a  atipalation 
thereim  are,  at  most,  irregularities  which  the  court  can  subsequently 
correct*  The  stipulation  stands  in  the  place  of  the  vessel  and  her 
freight,  leaving  to  the  court  its  usoal  power  to  act,  on  proper  appUca- 
tion,  in  respect  to  giving  a  new  or  further  stipulation  if  neooasary 
for  ttie  parties'  protection.*' 

526.  Moaition;  Establishment  of  Claims;  Distribution  of  Fond. — 
When  the  vessel  owner  has  duly  filed  his  stipulation  or  surrendered 
^  vessel,  the  court  issues  a  monition  against  all  claimants  citing 
them  to  appear  and  make  proof  of  Iheir  respective  claims  within  a 
certain  time  specified  in  the  writ,  not  less  than  three  months  from 
the  issuing  of  the  same.  Public  notice  of  the  monition  is  given,  and 
such  further  notice  is  given  and  served  as  the  oonrt  may  direct.**  It 
is  not  necessary  that  the  damage  claimants  be  personally  served  with 
notice  thereof  within  the  district  where  the  proceedings  are  taken, 
or  that  the  vessel  doing  the  injury  should  be  taken  and  held  by  the 
cotirt.**  On  the  application  of  the  vessel  owner,  the  court  will  also 
make  an  order  restraining  the  further  prosecution  of  any  suits 
against  him  in  respect  of  such  claims.**  Proof  of  all  claims  so  pre- 
sented is  made  before  a  commissioner  designated  by  the  court,  any 
interested  parly  having  the  right  to  contest  and  except  to  claims  filed. 
Upon  the  coming  in  and  confirmation  of  the  commissioner's  report, 
the  money  or  proceeds  of  the  ship,  after  payment  of  costs  and 
expenses,  is  divided  among  the  claimants,  in  proportion  to  the 
amounts  of  their  respective  claims  duly  proven  and  confirmed;  sav- 
ing, however,  to  all  parties  any  priorities  to  which  they  may  be  legally 
entiUed.** 

8.  The  Scotland,  105  U.  S.  24,  26  States,  147  U.  B.  14,  13  S.  Ct  246,  37 
U.  S.  (L.  ed.)  1001:  The  City  of  Nor-  U.  8.  (L.  ed.)  60. 

wich,  118  U.  S.  468,  6  S.  Ct.  1150,  30  11.  The  City  of  Norwich,  118  U.  8. 
U.  8.  (L.  ed.)  134;  Ex  parte  Phenix  468,  6  S.  Ct.  1001,  30  U.  S.  (L.  ed.) 
Ins.  Co.,  118  U.  S.  610,  7  8.  Ct.  26,  134;  Ex  parte  Phenix  Ins.  Co.,  118 
30  U.  8.  (L.  ed.)  274.  U.  S.  610,  7  S.  Ct.  26,  30  U.  8.  (L. 

Notes:   7  L.R.A    59;   Ann.  Cas.  ed.)  274. 
1913D  1234,  1236.  Note:  Ann.  Cas.  1913D  1235. 

9.  The  Benefactor,  103  U.  8.  239,  12,  Morrison  v.  District  Ct  of 
26  U.  S.  (L.  ed.)  351;  Morrison  v.  United  States,  147  U.  S.  14,  13  S.  Ct 
District  Ct.  of  United  States,  147  U.  246,  37  U.  S.  (L.  ed.)  60. 

S.  14,  13  8.  Ct.  246,  37  U.  8.  (L.  ed.)      Note:  7  L.R.A.  59. 
60.  13.  See  infra,  par.  527. 

10.  The  Wanata,  95  U.  S.  600,  24  14.  Norwich,  etc.,  Transp.  Co.  v. 
U.  S.  (L.  ed.)  461;  United  States  v.  Wright,  13  Wall.  104,  20  U.  S.  (L. 
Ames,  99  U.  S.  36,  25  U.  S.  (L.  ed.)  ed.)  685;  Providence,  etc.,  Steamship 
295;  The  City  of  Norwich,  118  D.  S.  Co.  v.  Hill  Mfg.  Co.,  109  U.  8.  678, 
468,  6  8.  Ct  1150,  30  U.  S.  (L.  ed.)  3  S.  Ct  379,  617,  27  U.  S.  (L.  ©d.) 
134;  Morrison  t.  District  Ct  of  United  1038;  The  Ci^  of  Konrieh,  118  TT.  S. 
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527.  EfFeet  upon  Pending  Suits;  Injunctions  to  Stay  Other  Pro- 
ceedings.— The  very  nature  of  a  proceeding  in  admiralty  for  limited 
liability  is  such  that  it  must  be  ezdusdve  of  any  separate  suit  against 
an  owner  on  account  ot  the  ship.  Upon  the  issuance  of  tiie  monition, 
it  is  the  duty  of  every  other  court,  federal  and  state,  to  stop  all  fur- 
ther proceedings  when  the  pendency  of  Hhs  liniited  liability  petition 
is  pleaded.**  However,  the  pendency  of  proceedings  instituted  by 
the  owner  in  a  court  of  ihe  United  States  does  not  oust  a  foreign 
ad^niralty  court  of  jurisdiction  to  proceed  with  an  action  in  jem 
subsequently  instituted  therein  against  the  vessel  seized  in  the  foreign 
territorial  waters.'*  The  statutes  do  not  of  themselves  oust  die  state 
courts  of  their  common  law  jurisdiction  over  maritime  contracts  and 
torts.'^  The  admiralty  court  has  full  power  to  grant  injunctions 
when  nerassary  to  maintain  the  exclusiveness  <^  its  jurisdiction,** 
unaffected  by  the  provision  of  the  Judicial  Code  Against  injunctions 
to  stay  proceedings  in  any  court  of  a  state.**  It  has  been  held,  how- 
ever, thiat  an  injunction  against  suits  for  damagea  in  otfier  courts 
will  be  so  far  modified  as  to  allow  the  commencemrat  of  such  suits 
by  summons  or  equivalent  process  in  order  that  the  claimant  may 
not  be  barred  by  the  statute  of  limitations.  Where  a  single  claimant 
brings  an  action  in  a  state  court  the  shipowner  may  set  up  his  limited 
liability  as  a  defense  to  the  action,  and  the  federal  court  will  not  en- 
join him  from  prosecuting  his  action  to  the  extent  of  such  liability.^ 

528.  Petitioner's  Right  to  Contest  Liability.— The  English  rule  of 
practice  requires  shipowners  seeking  the  benefit  of  the  law  of  limited 
liability  to  confess  liability  for  the  damages  which  they  seek  to  have 


468,  6  S.  Ct.  1001,  30  U.  S.  (L.  ed.)  Notes:  7  L.R.A.  59;  10  L.R.A.  420. 

134;  Ex  parte  Phenix  Ins.  Co.,  118  16.  The  Ship  A.  L.  Smith  v.  The 

U.  S.  610,  7  S.  Ct.  25,  30  U.  S.  (L.  Ontario  Gravel  Freighting  Co.,  51  Can. 

ed.)  274;  Morrison' v.  District  Ct.  of  Sup.  Ct.  39,  Ann.  Cae.  1915D  575. 

United  Stetes,  147  TI.  8.  14,  13  S.  Ct.  17.  Baird  v.  Daly,  57  N.  Y.  236,  15 

246,  37  U.  S.  (L.  ed.)  60;  The  Oregon,  Am.  Rep.  488. 

158  U.  S.  186,  15  S.  Ct.  804,  39  U.  S.  18.  The  Benefactor,  103  U.  S.  239, 

(L.  ed.)  943;  The  Victory,  168  U.  S.  26  U.  S.  (L.  ed.)  351;  Providence, 

410,  18  S.  Ct.  149,  42  U.  S.  (L.  ed.)  etc.,  Steamship  Co.  v.  Hill  Mfg.  Co., 

519.                        ■  ■  109  U.  S.  578,  3  S.  Ct.  379,  617,  27 

Notes:  7  L.R.A.  58;  Ann.  Cas.  U.  S.  (L.  ed.)  1038;  The  San  Pedro, 

1913D  1234  et  aeq.  223  U.  S.  365,  32  S.  Ct  275,  56  U.  S. 

15.  Providence,  etc.,  Steamship  Co.  (L.  ed.)  473,  Ann.  Cas.  1913D  1221 

V.  Hill  Mfg.  Co.,  109  U.  S.  578,  3  and  note. 

S.  Ct.  379,  617,  27  U.  S.   (L.  ed.)  Note:  7  L.R.A.  60. 

1038   (reversing  113  Mass.  495,  18  19.  Providence,  etc.,  Steamshio  Co. 

Am.  Rap.  527) ;  Butler  v.  Boston,  etc.,  v.  HiU  Mfg.  Co.,  109  U.  S.  578,  3 

Steamship  Co.,  130  U.  S.  527,  9  S.  Ct.  S.  Ct.  379,  617,  27  U.  S.  (L.  ed.) 

612,  32  U.  S.  {L.  ed.)  1017;  The  La  1038. 

Bourgogne,  210  U.  S.  95,  28  S.  Ct.  664,  Note:  7  L.R.A.  60. 

52  U.  6.  (L.  ed.)  973;  The  San  Pedro,  20.  Note:  Ann.  Cas.  ISISD  1233, 

223  U.  S.  365,  32  S.  Ct  275.  56  U.  S.  1234. 
(L.  ed.)  473,  Ann.  Cas.  1913D  1221. 
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limited,  but  under  our  practice  ovners  who  have  instituted  limited 
liability  proceedings  have  the  right  to  contest  their  liability,  or  that 
of  the  veasel,  to  pay  any  damages  at  all,  as  well  as  to  show  that  if 
liable  they  are  entitled  to  the  exemption  provided  by  the  statutes. 
To  do  this,  they  must  state  in  their  libel  or  petition  the  facts  and 
circumstances  on  which  the  exemption  is  dauned;  and  any  person 
who  has  presented  his  claim  under  oath  may  ansirar  and  contest  the 
vessel  owner's  right  to  either  an  exemption  from  or  limitation  of  the 
liability.^  The  answer  must  be  full  and  expUcit;  and  this  require- 
ment is  not  met  by  a  general  denial,  or  by  allegations  that  state  mere 
conclusions  and  inferences  of  the  pleader,  instead  of  the  facts  on 
which  they  axe  based.*  If  the  question  oS  liability  has  already  been 
htigated  in  another  proceeding,  there  can  be  no  retrial  on  the  merits; 
and  the  amount  recovered,  whether  before  the  limitation  proceedings 
are  commenced  or  afterwards,  and  whether  in  the  courts  of  first  in- 
stance or  an  appellate  court,  will  stand  as  the  recoverers'  basis  for 
a  pro  rata  division  when  the  condemned  fund  is  distributed.' 

529.  Evidence. — The  petitioner  has  the  burden  of  proving  the  ab- 
sence of  its  privity  or  knowledge,  this  bdng  a  jurisdictional  fact; 
and  whether  it  is  suffici^tly  established  may  be  a  question  both  of 
law  and  of  facL*  It  has  been  held,  howevw,  that  a  federal  district 
court  has  jurisdiction  of  proceedings  for  the  limitation  of  a  ship- 
owner's liability  for  injury  to  a  passenger  instituted  by  a  petition 
whi(di  alleged  that  the  injury  was  occasioned  without  the  owner's 
privity  or  knowledge  though  the  claimant's  answer  affirmed  that 
such  injury  was  caused  by  the  owner's  negligence  where  instead  of 
insisting  that  the  allegations  of  the  petition  be  proved,  the  claimant 
uxpressly  waived  proof  of  them,  thereby  consenting  that  they  be  taken 
as  true.*  And  where  the  petitioner  proves  the  promulgation  of  regula- 
tions exacting  a  compliance  by  its  captains  with  the  international 
rules  of  navigation,  the  burden  of  proving  that  the  rules  were  not 
promulgated  in  good  faith  or  that  a  wilful  departure  from  their 
requirements  was  indulged  in,  and  was  brought  home  to,  or  counte- 
nanced by,  the  petitioner  is  cast  upon  the  claimants.'  The  petitioner 
has  a  riglit  to  propoimd  interrogatories  with  his  libel  or  petition  and 

1.  The  Benefactor,  103  U.  S.  239,  26  U.  8.  (L.  ed.)  361;  The  City  of 
26  U.  S.  (L.  ed.)  351;  Providence,  Norwich,  118  U.  S.  468,  6  S.  Ct  1150, 
etc.,  Steamship  Co.  v.  Hill  Mfg.  Co.,  30  U.  S.  (L.  ed.)  134. 

109  U.  S.  578,  3  S.  Ct.  370,  617,  27  Note:  7  L.R.A.  59. 

U.  8.  (L.  ed.)  1038;  The  City  of  Nor-  See  supra,  par.  524. 

wich,  118  U.  S.  468,  6  S.  Ct.  1150,  30  4.  Note:  Ann.  Cas.  1913D  1235. 

U.  S.  (L.  ed.)  134;  Ex  parte  Phenix  5.  White   v.   Island   Transp.  Co., 

Ins.  Co.,  118  U.  S.  610,  7  S.  Ct.  25,  233  U.  S.  346,  34  S.  Ct  589,  58  U.  S. 

'30  U.  S.  (L.  ed.)  274.  (L.  ed.)  993. 

Note;  Ann.  Cas.  19130  1235.  1236.  6.  The  La  Bourgogne,  210  U.  S.  95, 

2.  Note:  Ann.  Cas.  1913D  1235.  28  S.  Ct  664,  52  U.  S.  (L.  ed.)  073. 
S.  The  Benefactor,  103  U.  S.  239, 
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require  the  damage  claimant  to  answer  them ;  and  the  claimant  can 
fUe  with  his  answer  interrogatories  addressed  to  the  petiticmer.  If  a 
bill  of  paiticulars  is  ordered  upon  a  particular  issue,  such  as  that  of 
unseaworthiness,  but  not  fumi^ed  by  th«  claimants,  they  cannot  gxva 
evidence  thereon  under  their  general  denial  in  the  answer  to  rebut 
the  prima  facie  case  made  by  the  petitionere.' 

530.  Interest  and  CostflUr^The  allowance  of  interest  in  proceedings 
under  the  limited  liability  act  depends  on  the  circumstances  of  the 
case,  and  rests  largely  in  the  discretion  of  the  tribunal  which  has  to 
pass  on  tho  subject  unless  expressly  covered  by  the  terms  of  the  stipu- 
lation.^ If  the  owner  obtains  an  appraisement  it  is  established  that 
a  bond  to  be  given  should  bear  interest  as  a  substitute  for  the  benefit 
a  surrender  of  the  vessel  would  be  to  those  entitled  to  it;  and  when 
the  shipowner  refuses  to  answer  to  establish  his  limitation,  he  should 
be  required  to  pay  interest  on  the  value  of  the  vessel  as  it  was  at  the 
time  of  or  immediately  after  the  accident  Interest  should  be  allowed 
from  the  day  on  which  the  final  decree  is  entered  in  the  district  court, 
EUid  when  the  amount  of  the  stipulation  is  insufficient  to  pay  the 
principal  of  the  claims  the  decree  for  interest  will  go  in  personam 
against  the  owner  of  the  vessel  and  not  against  the  stipulator  for 
value.'  Costs  are  likewise,  in  many  cases,  largely  a  matter  of  dia> 
cretion  and  circumstance,  though  the  prevailing  party  is  generally 
entitled  to  them  in  case  of  contest,  and  certain  items  are  regularly 
paid  out  of  the  fund.***  In  some  instances,  costs  have  been  imposed 
upon  the  veasel  owner  on  account  of  his  unreasonable  delay  in  start- 
ing the  proceeding,  whereby  independent  suite  have  been  prosecuted 
to  judgment.** 

531.  Reopening  Decree;  Appeal. — ^Where  the  district  court  haa 
closed  up  the  limitation  proceedings  in  so  far  as  the  parties  before  the 
court  are  concerned  and  entered  its  final  decree,  it  has  no  power  or 
authority  to  open  up  the  proceedings,  for  the  purpose  of  allowing 
other  claimants  who  did  not  appear  to  come  into  the  case.  A  pro- 
ceeding for  the  limitation  of  liability  is  a  joinder  of  separate  and 
distinct  causes  of  action,  the  decrees  in  which  are  several  in  their  nar 
ture  and  should  be  treated  as  several  in  their  operation  even  though 
joint  in  form,  and  an  appeal  may  be  prosecuted  by  one  or  more  of 
the  parties.**  There  can  be  no  t^peal  to  the  supreme  court  of  the 
United  States  if  no  single  claim  against  the  vessel  reaches  the  juris- 
dictional amount,  although  the  aggregate  of  the  claims  largely  ex- 

7.  Note:  Ann.  Cas.  1913D  1236.       TJ.  8.  518,  6  S.  Ct  U74,  30  V.  S.  (L. 

8.  The  Scotland,  118  U.  S.  518,  6  ed.)  153. 

S.  Ct.  1174,  30  U.  S.  (L,  ed.)  153.        Note:  Ann.  Cas.  1913D  1336. 
Note:  Ann.  Cas.  1913D  1237.  11.  Notes:  7  L.R.A.  69;  Ann.  Caa. 

9.  Note:  Ann.  Cas.  1913D  1237.       1913D  1237. 

10.  The  Wanata,  95  U.  S.  614,  24     12.  Note:  Ann.  Cas.  lAlSD  1237. 
U.  S.  (L.  ed.)  461;  The  Sootland,  U8 
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ceeds  tbat  sum."  An  order  grantiBg  an  injunction  restraining 
claimants  from  beginning  actions  pending  the  determination  of  the 
question  of  the  right  to  limit  liability  is  a  final  decision  and  therefore 
appealable.  Petitions  for  the  limitation  of  liability  of  shipowners 
are  admiralty  cases,  and  the  decrees  of  the  circuit  courts  of  appeals 
are  made  final  by  the  Judicial  Code,**  A  decree  which  determines 
merely  that  the  liability  may  be  limited  and  that  claims  of  a  certain 
class  cannot  be  proved,  but  leaves  the  validity  of  other  claims  to 
further  proof,  cannot  be  regarded  as  final  for  the  purpoee  of  an  appeal, 
especially  where  the  court  below  and  the  parties  have  treated  such 
decree  as  a  mere  interlocutory  one.**  Privity  or  knowledge  by  the 
vessel  owner  will  not  be  presumed  by  the  supreme  court  from  a  fail- 
ure to  comply  with  an  o^er  of  the  court  below  for  the  production  of 
certain  log  books,  where  the  claimant  made  no  attempt  to  introduce 
secondary  evidence,  and  did  not  ask  a  dismissal  of  the  proceedings 
or  such  other  action  for  the  alleged  contumacy  as  the  case  required.*' 
Upon  affirmance  of  the  decree,  if  interest  ia  not  expressly  allowed  it 
18  not  included.*'  An  injunction  will  not  be  ordered  by  the  supreme 
court  to  stay  proceedings  in  a  state  court  during  the  pendency  of  an 
appeal  in  a  limited  liability  proceeding  brought  by  the  vessel  owner, 
after  two  judgments  have  been  rendered  below  denying  the  relief 
prayed  in  such  proceeding.*^ 

XIV.  Obnbraj.  Avkbaob 
In  Oenervd 

532.  Definition;  Basis  and  Extent  of  Doctrine.-— General  overage 

is  defined  to  be  a  contribution  by  all  the  parties  in  a  sea  adventure 
to  make  good  ihe  loss  sustained  by  one  of  their  number  on  account 
of  sacrifices  voluntarily  made  of  part  of  the  ^ip  or  cargo  to  save  the 
residue  and  the  lives  of  those  on  board  from  an  impending  peril,  or 
for  extraordinary  expenses  necessarily  incurred  by  one  or  more  of 
the  parties  for  the  general  benefit  of  all  the  interests  embarked  in 
the  enterprise.  The  maritime  law  of  every  country  has  from  the 
earliest  times  imposed  an  obligation  to  contribute  to  such  losses, 
quite  irrespective  of  any  contract  between  the  parties  concerned. 
This  obligation  rests  upon  the  vessel,  the  cargo,  and  the  freight,  in 
propcnrtion  to  their  respective  values,  and  upon  the  owners  of  each, 

13.  Ex  parte  Baltimore,  etc,  B.  Co.,     Note:  Ann.  Gas.  19130  1237. 

106  U.  S.  5,  1  S.  Ct.  36,  27  U.  S.  (L.     16.  The  La  Bonrgogne,  210  U.  S.  95, 

ed.)  78.  28  S.  Ct.  664,  52  U.  S.  (L.  ed.)  973. 
Note:  Ann.  Cas.  1913D  1237.  17.  The  Scotland,  118  U.  S.  518,  6 

14.  Note:  Ann.  Cas.  1913D  1237.  S.  Ct.  1174,  30  U.  S.  (L.  ed.)  153. 

15.  The  La  Bonrgogne,  210  U.  S.     Note:  Ann.  Cas.  1913D  1236. 

95,  28  S.  Ct.  664,  52  U.  8.  (L.  ed.)  18.  The  Mamie,  110  U.  S.  742,  4 
&7a  S.  ct  194,  28  U.  S.  (L.  ed.)  313. 
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in  proportion  to  the  value  of  their  property  at  ri^;  and  it  may  be 
enforced  by  resorting  to  a  lien  upon  the  property  saved  from  tbe  com- 
mon peril,  or  by  action  against  the  persons  bound  to  contribute." 
The  doctrine  is  founded  upon  equity  and  natural  justice,  and  rests 
on  the  principle  that  whatever  is  sacrificed  for  the  common  benefit 
of  the  associated  interests  should  be  made  good  by  all  the  interests 
which  were  exposed  to  the  common  peril  and  which  were  saved  from 
the  common  danger  by  the  sacrifice.*"  The  principle  of  contribution 
is  also  favored  by  commercial  policy,  as  it  encourages  the  owner,  if 
present,  to  consent  that  his  property,  or  some  portion  of  it,  may  be 
cast  away  or  exposed  to  peculiar  and  special  danger  to  save  the  asso- 
ciated interests  and  the  lives  of  those  on  board  from  impending  de- 
struction ;  and  if  not  present,  the  moral  tendency  of  the  well  known 
commercial  usage  is  to  induce  the  master  to  exercise  an  independent 


19.  Columbian  Ins.  Co.  t.  Asbby,  13  301,  33  Am.  Dec.  64;  Meech  t.  Robin- 
Pet.  331,  10  U.  S.  (L.  ed.)  186;  Bam-  son,  4  Whart.  (Pa.)  360,  34  Am.  Dee. 
ard  V.  Adama,  10  How.  270,  13  U.  S.  514;  Nimick  v.  Holmes,  25  Pa.  St.  366, 
(L.  ed.)  417;  Du  Pont  v.  Vance,  19  46  Am.  Dec.  710;  Cheraw,  etc,  R.  Co. 
How.  162,  15  U.  S.  (L.  ed.)  584;  Mc-  v.  Broadnax,  109  Pa.  St.  432,  1  Atl. 
Andrews  v.  Thatcher,  3  Wall.  347,  18  228,  58  Am.  Rep.  733;  Doane  v.  Keat- 
U.  S.  (L.  ed.)  155;  The  Eagle,  8  Wail,  ing,  12  Leigh  (Va.)  391,  37  Am.  Dee. 
23,  19  U.  S.  (L.  ed.)  365;  Star  of  671;  Greenshields  v.  Stephens,  [1908J 
Hope,  9  Wall.  203,  19  U.  S.  (L.  ed.)  A.  C.  (Eng.)  431,  13  Ann.  Gas.  245; 
638;  Fowler  v.  Rathbones,  12  Wall.  Kish  v.  Taylor,  [1912]  A.  C.  604.  81 
102,  20  U.  S.  (L.  ed.)  281;  Hobson  v.  L.  J.  K.  B.  1027,  17  Com.  Cas.  355, 
Lord,  92  U.  S.  397,  23  U.  S.  (L.  ed.)  106  L.  T.  N.  S.  900.  [1912J  W.  N.  144, 
613;  Ralli  v.  Troop,  157  U.  S.  386,  15  28  Times  L.  Rep.  425,  56  Sol.  J.  618, 
S.  Ct.  657,  39  V.  S.  (L.  ed.)  742;  The  3  British  Rul.  Cas.  266. 
J.  P.  Donaldson,  167  U.  S.  599,  17  S.  Note:  56  Am.  Dec  601. 
Ct  951,  42  tJ.  S.  (L.  ed.)  292;  The  20.  BamanJ  v.  Adams,  10  How. 
Jason,  225  U.  S.  32,  32  S.  Ct.  560,  270,  13  U.  S.  (L.  ed.)  417;  Du  Pont 
56  U.  S.  (L.  ed.)  9Q9;  LouisvUle  Un-  v.  Vance,  19  How.  162,  15  U.  S.  (L. 
derwriters  v.  Pence,  93  Ky.  96,  19  S.  ed.)  584;  McAndrews  v.  Thatcher,  3 
W.  10,  40  A.  S.  R.  176;  Crockett  v.  Wall.  347,  18  U.  S.  (L.  ed.)  155;  Star 
Dodge,  12  Me.  190,_  28  Ain.  Dec  170  of  Hope,  9  Wall.  203,  19  U.  S.  (L. 
and  note;  Bedford'  Commercial  Ins.  ed.)  638;  Fowler  v.  Ratbbones,  12 
Co.  V.  Parker,  2  Pick.  (Mass.)  1,  Wall.  102,  20  U.  S.  (L.  ed.)  281;  Hob 
13  Am.  Dec  388;  Scudder  v.  Brad-  son  v.  Lord,  92  U.  S.  397,  23  U.  S.  (L. 
ford,  14  Pick.  (Mass.)  13,  25  Am.  ed.)  613;  RalK  v.  Troop,  157  U.  S. 
Dec  355  and  note;  Emery  v.  Hunting-  386,  15  S.  Ct.  657,  39  U.  S.  (L.  ed.) 
ton,  109  Mass.  431,  12  Am.  Rep.  725  ;  742;  Louisville  Underwriters  v.  Pence, 
Wnmsutta  Mills  v.  Old  Colony  Steam-  93  Ky.  96,  19  S.  W.  10,  40  A.  S.  R. 
Boat  Co.,  137  Mass.  471,  50  Am.  Rep.  176;  Crockett  v.  Dodge,  12  Me.  190,  28 
325;  Marwiek  v.  Rogers,  163  Mass.  50,  Am.  Dec.  170  and  note;  Marwick  v. 
39  N.  E.  780,  47  A.  S.  R.  436;  Harris  Rogers,  163  Mass.  50,  39  N.  E.  780,  47 
V.  Moody,  30  N,  Y.  266,  86  Am.  Dec.  A.  S.  R.  436 ;  Gray  v.  Wain,  2  Serg.  ft 
375;  Gray  v.  Wain,  2  Serg.  &  R.  (Pa.)  R.  (Pa.)  229,  7  Am.  Dec.  642;  Che- 
229,  7  Am.  Dec  642;  Walker  v.  Unit-  raw,  eto.,  R.  Co.  v.  Broadnax,  109  Pa, 
ed  States  Ins.  Co.,  11  Serg.  &  R.  (Pa.)  St.  432,  1  Atl.  228,  58  Am.  Rep.  733. 
61, 14  Am.  Dec  610  and  note;  Bevan  v.  Note:  66  Am.  Deo.  601. 
United  States  Bank.  4  Whart.  (Pa.) 
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judgment  in  the  emergency  for  the  benefit  of  all  concerned.*  The 
law  of  general  average  ia  part  of  the  maritime  law,  and  not  of  the 
municipal  law,  and  q>plie8  to  maritime  adventures  oidy.' 

533.  Origin  and  Development. — ^The  law  of  general  average,  com- 
ing down  to  us  from  remote  antiquity,  is  derived  from  the  law  of 
Rhodes,  through  the  law  of  Rome  *  The  typical  case  is  that  mentioned 
in  the  Rhodian  law  preserved  in  the  Pandects  of  Justinian,  by  which, 
if  a  jettiaon  of  goods  is  made  in  order  to  lights  a  ship,  what  is  given 
for  the  benefit  of  all  is  to  be  made  good  by  the  contribution  of  all.* 
But  that  this  case  is  put  as  a  mere  illustration  of  a  more  general 
principle  is  abundantly  clear  from  the  context  of  the  Roman  law, 
where  a  ransom  paid  to  pirates  to  redeem  the  ship  is  declared  to  be 
governed  by  the  same  rule.*  Another  case  of  general  average,  put  in 
the  Pandects,  and  the  only  one,  besides  jettison,  mentioned  in  the 
Judgments  of  Oleron,  or  in  the  Laws  of  Wisby,  is  the  cutting  away  of 
a  mast  to  save  ship  and  cargo,  and  the  incidental  damage  occasioned 
thereby  to  other  things.*  In  the  courts  of  England  and  America, 
the  rule  has  never  been  understood  as  being  confined  to  those  par- 
ticular cases,  but  has  always  been  regarded  as  a  general  regulation 
applicable  in  all  cases  falling  within  the  principle  on  which  it  is 
founded.* 

534.  Property  Liable  to  Contribute. — Liability  to  contribute  under 
the  law  of  general  average  attaches  to  all  property  in  a  common 
maritime  adventure  which  was  actually  at  risk,  or  so  much  thoeof 


1.  Barnard  v.  Adams,  10  How.  270,  Andrews  v.  That<Aer,  3  WaU.  347,  18 
13  U.  S.  (L.  ed.)  417;  Star  of  Hope,  U.  S.  (L.  ed.)  155;  Ralli  v.  Troop,  157 
9  WaU.  203,  19  U.  S.  (L.  ed.)  638;  V.  S.  386,  15  S.  Ct.  657,  39  U.  S.  (L. 
Hobeon  v.  Lord,  92  V.  S.  397,  23  V.  S.  ed.)  742;  Harris  t.  Moody,  30  N.  Y. 
(L.  ed.)  613;  Gray  v.  Wain,  2  Serg.  266,  86  Am.  Dec.  375;  Gray  v.  Wain, 
ft  R.  (Pa.)  229,  7  Am.  Dec.  642.         2  Serg.  &  R.  (Pa.)  229,  7  Am.  Dec. 

2.  Ralli  V.  Troop,  157  U.  S.  386,  15  642;  Nimick  v.  Holmes,  25  Pa.  St. 
S.  Ct  657,  39  U.  S.  (L.  ed.)  742.       366,  46  Am.  Dee.  710.  And  see  infra, 

S.  Columbian  Ina.  Co.  v.  Ashby,  13  par.  544. 
Pet.  331,  10  U.  S.  (L.  ed.)  186;  Me-     5.  Columbia  Ins.  Co.  v.  Ashby,  13 
Andrews  v.  Thatcher,  3  Wall.  347,  18  Pet.  331,  10  U.  S.  (L.  ed.)  186. 
U.  S.  (L.  ed.)  155;  Louisville  Under-     6.  Columbia  Ins.  Co.  v.  Ashby,  13 
writers  v.  Pence,  93  Ky.  96,  19  S.  W.  Pet.  331,  10  U.  S.  (L.  ed.)  186:  RalU 
10,  40  A.  S.  R.  176;  Marwick  v.  Rog-  v.  Troop,  157  U.  S.  386, 15  B.  'Ct  667, 
era,  163  Mass.  50,  39  N.  E.  780,  47  39  U.  S.  (L.  ed.)  742. 
A.  8.  R.  436;  Harris  v.  Moody,  30  N.     7.  Columbia  Ins.  Co.  v.  Ashby,  13 
Y.  266,  86  Am.  Dec.  375;  i^ray  v.  Pet.  331, 10  U.  S.  (L.  ed.)  186;  MeAn- 
Waln,  2  Serg.  &  R.  (Pa.)  229,  7  Am.  drews  v.  Thatcher,  3  WaU.  347,  18  U. 
Dec.    642;    Meech   v.   Robinson,   4  S.  (L.  ed.)  155;  RalU  v.  Troop,  157  U. 
Whart.  (Pa.)  360,  34  Am.  Dec.  514;  S.  386, 15  S.  Ct  657,  39  U.  S.  (L.  ed.) 
Nimick  v.  Holmes,  25  Pa.  St.  366,  46  742;  Gray  v.  Wain,  2  Serg.  ft  R.  (Pa.) 
Am.  Dec.  710;  Doane  v.  Keating,  12  229,  7  Am.   Dee.  642;  Nimick  v. 
Leigh  (Va.)  391,  37  Am.  Dec.  671.     Holmes,  25  Pa.  St  366,  46  Am.  Dee. 

4.  Columbia  Ins.  Co.  v.  Ashby,  13  710.  And  see  infra,  par.  543  et  aeq. 
Pet  331,  10  U.  S.  (L.  ed.)  186;  Mc- 
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as  is  aotoally  aaved.*  It  indudee  the  vessel,  and  all  property  on  board 
at  the  time  of  the  sacrifice,'  except  artides  attached  to  or  carried  upon 
the  persons  of  passengers  or  crew.^*  Freight  is  also  liable,  if  pre- 
served,^' and  should  be  contributed  for  to  the  extent  of  loss  by  jetti- 
son,"  or  voluntary  stranding  of  the  vessel'*  Baggage  and  effects  of 
passengers  ai:e  to  be  contributed  for,  and  are  liable  to  contribute  if 
not  in  daily  use  or  \mder  personal  control  of  the  passenger.''*  Lia- 
bility also  attaches  to  gold,  silver,  jewels  and  small  articles  of  value ;  '* 
and  to  money,  bank  lulls,  and  choses  in  action,  unless  carried  upon 
tiie  person.'*  It  is  not  essential  that  the  property  form  part  of  the 
cargo  or  pay  freight;  nor  is  it  material  that  it  is  carried  in  a  crate 
for  the  owners  by  an  express  company,  which  by  agreement  pays  the 
owners  of  the  steamer  a  fixed  sum  annually  for  carrying  a  certain 
number  of  crates  with  their  contente."  Goods  oarried  on  deck  con- 
tribute if  saved  by  the  sacrifice  of  others,  though  not  contributed 
for  if  jettisoned.'^  On  the  other  hand,  property  on  land,"  and 
maritime  property  not  included  in  the  common  adventure,  can  be 
neither  an  object  of  sacrifice,  nor  a  subject  of  contribution.  So  the 
sacrifice  of  one  ship  for  the  safety  of  another  does  not  give  rise  to 
any  claim  of  general  average ;  nor  can  a  contribution  be  had  against 
a  steam  tug  for  the  casting  off  and  abandonment  by  her  master  of 


8.  McAndrews  v.  Thatcher,  3  Wall.  Fed.  705,  2  L.B.A.  287  and  note; 
347,  18  U.  S.  (L.  ed.)  155;  RalU  v.  Harris  v.  Moody,  30  N.  T.  266,  86 
Troop,  157  U.  S.  386,  15  S.  Ct.  657,  Am.  Dec.  376. 

39  TJ.  S.  (L.  ed.)  742;  The  J.  P.  Don-  11.  Orrok  v.  Commonwealth  Ins. 
aldsoD,  167  U.  S.  599,  17  S.  Ct.  951,  Co.,  21  Piok.  (Hub.)  456,  32  Am. 
42  U.  S.  (L.  ed.)  292;  Bedford  Com-  Dec.  271. 
mercial  Ins.  Co.  v.  Parker,  2  Pick.  Note:  27  Eng.  Enl.  Cas.  C25. 
(Mass.)  1,  13  Am.  Dec  388;  Harris  12.  Maggrath  t.  Church,  1  Caines 
V.  Moody,  30  N.  T.  266,  86  Am.  Dec  (N.  Y.)  196,  2  Am.  Dec  173  and  note. 
375.   And  see  infra,  par.  537.  IS.  Columbia  Ins.  Co.  t.  Ashby,  13 

9.  The  Santissima  Trinidad,  7  Pet.  331,  10  U.  S.  (L.  ed:)  18&  And 
Wheat.  283,  5  U.  S.  (L.  ed.)  454;  Co-  see  infra,  par.  545. 

lumbia  Ins.  Co.  t.  Ashby,  13  Pet.  331,     14.  Heye  r.  North  German  Lloyd, 

10  U.  S.  (L.  ed.)  186;  McAndrews  v.  36  Fed.  705,  2  L.R.A.  287  and  note; 

Thatcher,  3  WalL  347,  18  U.  S.  (L.  Harris  v.  Moody,  30  N.  Y.  266,  86 

ed.)  166;  The  Siren,  7  Wall.  152,  19  Am.  Dee.  375  and  note. 

17.  S.  (L.  ed.)  129;  The  Davis,  10     15.  Harris  v.  Moody,  30  N.  Y.  266, 

Wall.  15, 19  U.  8.  (L.  ed.)  875;  Heye  86  Am.  Deo.  375. 

T.  North  German  IJoyd,  36  Fed.  705,     16.  Harris  v.  Moody,  30  N.  Y.  266, 

2  IiJt.A.  287  and  note;  Louisville  Un-  86  An.  Dec  375. 

derwriters  v.  Pence,  93  Ky.  96,  19  S.     17.  Harris  v.  Moody,  80  N.  Y.  266, 

W.  10, 40  A.  S.  B.  176;  Bedford  Com-  86  Am., Dec  376. 

merdal  Ins.  Go.  v.  Pufcer,  2  Pick.     18.  Lawrence  v.  Mintnm,  17  How 

(Man.)  1,  13  Am.  Dec  388;  Orrok  v.  100,  15  U.  S.  (L.  ed.)  58;  Harris 

Commonwealth   Ins.   Co.,   21   Pick.  Moody,  30  N.  T.  266,  86  Am.  Dee. 

(Mass.)  466,  32  Am.  Dee.  271;  Har-  375.   And  see  infra,  par.  544. 

ris  T.  Moody,  30  N.  Y.  266,  86  Am.     19.  Ralli  v.  Troop,  157  U.  S.  386, 

Dec  375.  15  S.  Ct.  657,  39  U.  S.  (L.  ed.)  742. 

10.  Bjbvb  v.  North  Oerman  Lloyd,  36 
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her  tow  of  bargee,  with  the  iate&tioa  and  with  the  effect  of  saving 
the  tug.  The  fact  that  the  sum  to  be  pai4  to  a  tug  for  towing  each 
barge  is  measured  by  a  certain  proportion  of  the  freight  to  be  earned 
by  that  barge  does  not  have  the  effect  of  combining  the  tug  and  bargee 
into  a  single  maritime  adventure,  within  the  law  of  general  average.** 
Property  not  in  peril  requires  no  such  sacrifice,  nor  that  any  ex- 
traOTdinary  expense  should  be  incurred,  and  property  not  saved  from 
the  impending  peril  is  not  required  to  pay  any  portion  of  such  a  loss 
or  expenditure.* 

535.  Duration  of  Liability. — ^The  liability  to  contribute  in  general 
average  continues  as  long  as  the  properties  involved  constitute  parts 
of  the  same  maritime  adventure.'  It  does  not  cease  until  the  vessel 
is  in  a  place  of  safety,  and  the  part  of  the  adventure  claimed  to  be 
exempted  is  completely  separated  from  the  residue,  so  as  to  leave  no 
community  of  interest  remaining.*  Consignments  of  cargo  first  un- 
loaded in  safety  are  not  necessarily  relieved  from  contributing  toward 
the  expense  of  saving  the  residue  and  the  ship,  provided  the  ship 
and  cargo  were  exposed  to  a  common  peril,  and  the  whole  adventure 
was  saved  by  the  master  in  his  capacity  as  agent  of  all  the  interests, 
and  by  one  continuous  series  of  measures.^  Thus,  it  has  been  held 
that  specie  carried  from  a  stranded,  icebound  v^sel  over  the  ice  to 
the  shore,  and  thence  by  land  to  its  place  of  destination,  is  subject 
to  general  average,  and  must  contribute  to  all  the  expenses  of  saving 
the  ship  and  cargo,  whether  incurred  before  or  after  the  landing  of 
the  specie.*  On  the  other  hand,  goods  or  other  intereate  are  not  lia- 
ble to  contribute  for  any  general  average  or  expenses  incurred  after 
they  cease  to  be  at  risk,  since  they  are  not  saved  or  benefited  thereby.* 
There  is  a  complete  separation  between  ship  and  cargo,  and  a  con- 
sequent cessation  of  the  community  of  interest,  when  the  master 
abandons  the  ship  after  saving  the  cargo;  and  so  the  latter  is  not 
liable  to  contribute  to  expenses  thereafter  incurred  by  agents  of  the 
underwriters  in  saving  the  ship.^ 

20.  The  J.  P.  Donaldson,  167  U.  S.  4;  UeAndrewB  v.  Thatcher,  3  Wall. 

589,  17  8.  Ct.  951,  42  U.  S.  (L.  ed.)  347.  18  U.  S.  (L.  ed.)  155;  LoaisviUe 

292.   And  see  infra,  par.  54L  UndLrwritera  v.  Pence,  93  Ky.  96,  19 

1.  Hobson  T.  Lord,  92  V.  S.  397,  23  S.  W.  10,  40  A.  S.  B.  176. 

U.  8.  (L.  ed.)  613;  Balli  v.  Troop,  157  5.  Lonisrille  Underwriters  v.  Pence, 

V.  S.  386,  15  S.  Gt  657,  39  U.  8.  (L.  93  Ky.  96,  19  S.  W.  10,  40  A.  S.  B. 

ed.)  742;  The  J.  P.  Donaldson,  167  U.  176;  Sevan  v.  Bank  of  United  States, 

S.  599, 17  S.  Ct.  951,  42  U.  8.  (L.  ed.)  4  Whart  (Pa.)  301,  33  Am.  Dec  64. 

292.   And  see  infra,  par.  537.  6.  McAndrews  t.  Thatcher,  3  Wall. 

2.  MeAndrews  v.  Thatcher,  8  Wall.  347,  18  U.  8.  (L.  ed.)  156;  Sevan  t. 
347,  18  U.  8.  (L.  ed.)  155.  Sank  of  United  States,  4  Whart.  (Pa.) 

3.  HoAndrews  r.  Thatcher,  3  Wall.  301.  33  Am.  Dee.  64. 

.347,  IS  U.  8.  (L.  ed.)  155;  Wamsutta     7.  HeAndrewa  t.  Thatcher,  3  Wall. 
Mills  T.  Old  Colony  Steamboat  Co.,  347,  IS  U.  6.  (L.  ed.)  155. 
137  Mass.  471,  50  Am.  Rep.  325. 
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536.  In  GeneraL — Several  elements  must  concur  in  order  to  pve 
riM  to  a  valid  claim  for  general  average  contribution.  First,  ^ere 
must  be  a  common  danger  to  which  the  ship,  cargo,  and  crew  were 
all  exposed,  and  that  duiger  must  be  imminent  and  apparently  in- 
evitable, except  by  incurring  a  loss  of  a  portion  of  the  associated  in- 
terests  to  save  the  remainder.  Second,  there  must  be  the  voluntary 
sacrifice  of  a  part  for  the  benefit  of  the  whole,  or  a  voluntary  transfer 
of  the  common  peril  from  the  whole  to  a  particular  portion  of  those 
interests.  Third,  the  attempt  so  made  to  avoid  the  common  peril  to 
which  all  those  intcreats  were  exposed  must  be  to  some  practical  ex- 
texii  successful,  for  if  nothing  is  saved  there  cannot  be  any  such  con- 
tribution in  any  case.^  Fourth,  the  sacrifice,  whe&er  of  ship  or  of 
cargo,  must  be  by  the  will  and  act  of  its  owner,  or  of  the  master  of 
the  ship,  or  other  person  charged  with  the  control  and  protection  of 
the  common  adventure,  and  representing  and  acting  for  all  the  inter- 
ests included  in  that  adventure,  and  those  interests  only.*  Fifth, 
the  sacrifice  must  not  have  been  made  necessary  by  the  fault  of  the 
party  claiming  the  contribution." 

537.  Common  Peril  and  Benefit — Aa  already  stated,  liability  for 
general  average  arises  only  in  the  event  of  an  extraordinary  and 
imminent  peril  common  to  both  vessel  and  cargo  which  is  averted  by 
the  sacrifice,  operating  to  the  common  benefit  of  the  associated  inter- 
ests, and  made  for  no  other  purpoee.^^  Sacrifices  made  or  expenses 

8.  Colombia  Ins.  Co.  t.  Ashby,  13  And  see  supra,  par.  532;  intra,  par. 

Pet  331,  10  U.  8.  (L.  ed.)  186;  Bar-  537  et  aeq. 

nard  v.  Adams,  10  How.  270,  13  U.  S.  9.  Ralli  v.  Troop,  157  U.  S.  386, 15 

(L.  ed.)  417;  MeAndrews  v.  Thatcher,  S.  Ct.  657,  39  U.  S.  (L.  ed.)  742;  The 

3  Wall.  347,  18  U.  S.  (L.  ed.)  155;  J.  P.  Donaldson,  167  U.  S.  599,  17  S. 

Star  of  Hope,  9  Wall.  203,  19  U.  S.  Ct  951,  42  V.  S.  (L.  ed.)  292.  And 

(L.  ed)  638;  Hobaon  v.  Lord,  92  0>  see  infra,  par.  541. 

S.  397,  23  U.  S.  (L.  ed.)  613;  RaUi  v.  10.  See  infra,  par.  542. 

Troop,  157  U.  S.  386, 15  S.  Ct.  657,  39  Pont  v.  Vance,  19  How.  162, 

U.  S.  (L.  ed.)  742;  The  Jason.  225  15  U.  S.  (L.  ed.)  584;  MeAndrews  v. 

ed.)  960;  Croekett  v.  Dodge,  12  Me.  1^%^^ ''^J^t 

^imtaig^n,  109  Mass  431,  12  Am.  ^  g'       ed.)  292;  Louis- 

Rep.  725  ;  W^tta^lB  V.  Old  Col-         Underwriters  v.  Pence,  93  Ky.  96, 

ony  Steamboat  Co.,  137  Mass  471,  50  jg  g  -^^      ^  ^  g  r  jyg;  Hugg  v. 

Am.  Rep.  325;  Gray  v.  Wain,  2  Serg.  &  Baltimore,  etc.,  Min.  Co.,  35  Md.  414,  6 

E.  (Pa.)  229,  7  Am.  Deo.  642;  Ni-  Am.  Rep.  425;  Scndder  v.  Bradford, 

muk  V.  Hohnes,  25  Pa.  St.  366,  46  Am.  14  pick.  (Mass.)  13,  25  Am.  Dec.  355 

Dee.  710;  Greenahields  v.  Stephens,  and  note;  Dunham  v.  Commerwal  Ins. 

[1908]  1  A.  C.  (Eng.)  431,  13  Ann.  Co.,  11  Johns.  (N.  Y.)  315,  6  Am.  Dec. 

Cas.  245.  374;  Harris  v.  Moody,  30  N.  Y.  266, 86 

Notes:  14  Am.  Dee.  613;  56  Am.  Am.  Deo.  375.    And  aae  snprai  par. 

Dee.  60L  534. 
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incurred  for  a  sq>arate  interest,  and  not  for  the  oomznoa  benefit  of 
veesel  and  cargo,  aie  chargeable  to  that  interest  only,  as  partioalar 
average.^*  No  oontribution  is  due  for  the  sacrifice  vhere  there  is  no 
peril  at  all.*'  or  none  that  threatens  the  particular  property  charged.** 
The  reason  is  that  all  that  was  not  actually  at  risk  at  the  time  the 
sacrifice  was  made  or  the  expense  incurred  was  not  saved  thereby, 
and  no  interest  is  compelled  to  contribute  to  the  loes  or  expense  which 
was  not  benefited  by  the  sacrifice.*'  If  tiie  sacrifice  be  made  solely 
to  enable  the  vessel  to  perform  tiie  voyage,  by  paying  what  the  own- 
ers are  bound  to  pay  to  complete  it,  the  charge  is  on  the  vessel  and 
ihe  owners,**  and  the  expense  of  transshipping  cargo  by  another 
bottom  from  a  port  of  distress  for  the  purpose  of  earning  full  freight 
is  not  chargeable  in  general  average.*^ 

538.  Necessity  that  Sacrifice  Be  Voluntary. — General  average  is 
applicaUe  only  to  sacrifices  voluntarily  incurred  for  the  purpose  of 
saving  the  property  of  the  adventure  and  the  lives  of  those  on  board,** 
and  involuntary  or  accidental  losses,  though  incurred  in  the  effort 
to  save  ship  and  cargo,  are  not  subject  to  contribution,  but  are  par- 
ticular average  and  must  lie  where  they  fall.**  Thus,  under  the 
Roman  law  money  voluntarily  paid  by  the  master  to  ransom  the 
ship  and  cargo  from  pirates  was  to  be  contributed  for;  but  not  so 
as  to  goods  or  money  forcibly  taken  by  pirates.'*  Where  the  loss  is 
inevitable,  it  cannot  be  turned  into  a  vduntary  sacrifice  so  as  to  be 
made  ih»  subject  of  general  average;  *  although  the  greater  and  more 

12.  St.  Paul  F.,  etc.,  Ins.  Co.  v.  Pa-  Co.,  35  Md.  414,  6  Am.  Rep.  425.  And 

dfie  Coal  Storage  Co.,  157  Fed.  625,  87  see  supra,  par.  437. 

C.  C.  A.  14,  14  L.R.A.(N.S.)  1161;  1«.  See  supra,  par.  532. 

Louisville  Underwritera  v.  Pence,  93  19.  Columbia  Ins.  Co.  v.  Aahby,  13 

Ky.  96, 19  S.  W.  10,  40  A.  S.  R.  176;  Pet.  331,  10  U.  S.  (L.  ed.)  186;  Star 

Hugg  V.  Baltimore,  etc.,  Min.  Co.,  35  of  Hope,  9  Wall.  203, 19  IT.  S.  (L.  ed.) 

Md.  414,  6  Am.  Rep.  425;  Dunham  v.  638 ;  Fowler  v.  Rathbone,  12  WaU.  102, 

Commercial  Ins.  Co.,  11  Johns.  (N.  20  U.  S.  (L.  ed.)  281;  Ralli  v.  Troop, 

Y.)  315,  6  Am.  Dec.  374.  157  U.  S.  386,  15  S.  Ct  657,  39  U.  S. 

18.  Columbia  Ins.  Co.  r.  Ashby,  13  (L.  ed.)  742;  Crockett  v.  Dodge,  12 

Pet  331, 10  U.  S.  (L.  ed.)  186;  Star  of  Me.  190,  28  Am.  Dec.  170;  Emery  v. 

Hope,  9  Wall.  203,  19  U.  S.  {L.  ed.)  Huntington,  109  Mass.  431,  12  Am. 

638;  Hobson  v.  Lord,  92  U.  S.  397,  23  Rep.  725:  Walker  v.  United  States  Ins. 

tJ.  8.  (L.  ed.)  613;  LouisviUe  Under-  Co.,  11  Serg.  «  B.  (Pa.)  61,  14  Am. 

writers  v.  Pence,  93  Ky.  96,  19  S.  W.  Dec.  610  and  note;  Meech  v.  Robinson, 


14.  Hobson  V.  Lord,  92  U.  S.  397,  23  Notes:  14  Am.  Dec  614;  56  Am. 
U.  S.  (L.  ed.)  613;  Louisville  Undeiv  Dec.  601. 

writers  v.  Pence,  93  Ky.  96,  19  S.  W.  20.  Rolli  v.  Troop,  157  U.  S.  386, 

10,  40  A.  S.  R.  176.  15  S.  Ct.  657,  39  U.  S.  (L.  ed.)  742. 

15.  McAndrews  v.  Thatoher,  3  Wall,  1.  Crockett  v.  Dodge,  12  Me.  190,  28 
347, 18  U.  S.  (L.  ed.)  155.  Am.  Dec.  170;  Meech  v.  Robinson,  4 

16.  Du  Pont  T.  Vance,  19  How.  162,  Whart.  (Pa.)  360,  34  Am.  Dec.  514. 
16  U.  S.  (L.  ed.)  584.  Notes:  14  Aa.  Dee.  614;  89  U.  8. 

17.  Hogg  V.  Baltimoi«,  ete.,  Min.  (L.  ed.)  743. 


10,  40  A.  S.  R.  176. 


4  Wbart.  (Pa.)  360,  34  Am.  Dec.  514. 
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immintfit  t^e  peril  tira  more  meritorious  the  claim  for  such  contribvb- 
lioD,  if  tiie  saorifiee  was  voluntary  and  contributed  to  save  the  aaso- 
<!iated  interests  from  the  impending  danger  to  which  the  same  were 
«]q)06ed.* 

539.  What  Sacrifices  Are  Deemed  Vohmtary^To  constitute  a  vd- 

untary  sacrifice  it  ia  not  enough  that  there  be  a  deliberate  intent  to 
do  an  act  that  may  or  may  not  lead  to  a  loss;  there  must  be  a  purpose 
to  sacrifice  the  thing  at  aJl  events,  or  at  least  to  put  it  in  a  situation 
in  which  tiie  danger  of  eventual  destruction  is  increased.*  It  is  not, 
however,  necessary  that  there  should  have  been  any  intention  to 
destrc^  the  thing  cast  away,  as  no  such  intention  ia  ever  supposed  to 
exist  On  the  contrary,  it  is  sufficient  that  the  property  was  selected 
to  suffer  the  common  peril  in  the  place  of  the  whole  of  the  associated 
interests  that  the  remainder  might  be  saved.'  Where  the  peril  ad- 
mits of  a  selection,  and  the  part  destroyed  might  have  been  saved 
by  the  sacrifice  of  the  part  preserved,  it  is  a  case  for  contribution ;  for 
the  part  sacrificed  might  have  been  selected  for  preservation.'  So  it 
is  said  that  the  sacritice  will  be  regarded  as  voluntary  if  the  will  of 
the  master  of  the  ship  contributed  to  it  in  any  degree.*  The  danger 
encountered  by  the  master's  election  may  be  either  different  from  or 
similar  to  the  one  avoided,  but  it  must  not  be  the  very  same  danger 
merely  modified  by  acta  done  by  the  master,  in  the  performance  of 
his  ordinary  duty  in  the  navigation  or  management  of  the  vessel,  so 
to  meet  the  impending  peril  as  to  diminish  its  effects  as  far  as  poe- 
sible.  Thus,  where  a  sailing  vessel  in  inevitable  danger  of  collision 
changes  her  course  so  as  to  strike  the  other  ship  in  such  manner  as 
to  minimize  the  eliock  and  save  the  cargo,  this  is  not  a  voluntary 
sacrifice  and  presents  no  claim  for  general  average.' 

540.  Requirement  that  Sacrifice  Be  Successful. — It  is  an  essential 
to  general  average  that  the  sacrifice  be  successful  in  avoiding  the  im- 
pending peril,^  and  there  is  no  right  to  contribution  unless  t^e  pres- 
erration  of  ship  and  cargo  is  in  whole  or  in  pert  effected.*  The  inter- 
ests so  eaved  must  be  the  sole  object  of  the  sacrifice,  and  those  interests 
only  can  be  required  to  contribute  to  the  loss.^*  If  goods  are  thrown 

2.  Barnard  v.  Adanu,  10  How.  270,     6.  Star  of  Hope,  9  Wall  203,  19 
13  U.  S.   (L.  ed.)   417;  Star  of  U.  S.  (L.  ed.)  638. 
Hope,  9  Wall.  203,  19  U.  S.  (L.  ed.)      Note:  14  Am.  Dec  613. 
638:  HobBon  v.  Lord,  02  U.  S.  307,  23     7.  Emery  v.  Hantington,  109  Mass. 
U.  8.  (L.  ed.)  613.  431, 12  Am.  Rep.  725. 

8.  Walker  v.  United  States  Ins.  Co.,     8.  See  sapra,  par.  532,  536. 
11  Serff.  &  B.  (Pa.)  61,  14  Am.  Dee.     9.  Sendder  t.  Bradford,  14  Piek. 
SIO  and  note.  And  see  infra,  par.  546.  (Mass.)  13,  25  Am.  Deo.  355  and  note; 

4.  Star  of  Hope,  0  Wall.  203,  19  Harris  t.  Moody,  30  N.  Y.  266, 86  Am. 
U.  S.  (L.  ed.)  638.  Dee.  375;  Qray  v.  Wain,  2  Serg.  4b  R. 

6.  Crockett  t.  Dodge,  12  M&  190,  (Pa.)  229,  7  Am.  Dee.  642. 


28  Am.  Deo.  170. 


10.  Hobson  V.  Jjaxd,  92  U.  S.  397, 23 
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orerboaid  to  lighten  the  ship,  notwitbatattding  whioh  she  is  wrecked, 
neither  tiie  ship  nor  the  goods  which'  happen  to  be  saved  shall  con- 
tribute, because  they  were  not  saved  by  means  of  the  jettison.^^  Nor 
is  it  a  case  for  general  average  where  the  impending  peril  is  delayed 
but  not  averted  by  the  sacrifice.  Thus,  where,  by  catting  away  the 
masts,  a  vessel  which  was  dragging  her  anchors  was  prevented  from 
drifting  on  tlie  rocks  for  an  hour,  and  then  drifted  again  and  was 
lost,  but  part  of  the  cargo  was  saved,  the  part  so  saved  was  held  not 
liable  in  general  average.^*  If,  however,  the  property  is  saved  from 
the  danger  with  which  it  was  immediately  threatened,  it  must  con- 
tribute, notwithstanding  it  may  be  lost  by  subsequent  perils  in  Uie 
course  of  the  voyage.  General  average  is  to  be  paid  once  or  of  tener, 
although  the  ship  should  be  finally  lost  on  the  same  voyage  by  sub- 
sequent and  distinct  perils.^' 

541.  Authority  to  Order  Sacrifice. — voluntary  sacrifice  to  save 
a  maritime  adventure  will  not  give  rise  to  contribution  in  general 
average  unless  made  by  order  of  the  master  or  other  person  lawfully 
in  cotmnand  of  the  ship.*^  Necessity  makes  the  captain  the  ag^t 
of  the  owners  and  underwriters  of  ship,  freight  and  cargo,  for  this 
as  for  other  purposes,'*  and  invests  him  with  the  sole  authority  and 
the  duty  to  determine  whether  the  sacrifice  is  necessary,  and  what 
property  shall  be  sacrificed.-*  In  case  of  the  master's  death,  disability 
or  absence,  the  mate  or  other  chief  officer  of  the  vessel  may  succeed 
to  the  authority  of  the  master,  in  this  as  in  oilier  respects.*'  A  sacri- 
fice of  vessel  or  cargo  by  the  act  of  a  stranger  to  the  adventure,  al- 
thou^  authorized  by  the  municipal  law  to  make  tiie  sacrifice  for 
the  protection  of  his  own  interests,  or  of  those  of  the  pubHc,  gives 
no  right  of  contribution,  either  for  or  against  those  outside  interests, 
or  even  as  between  the  parties  to  the  common  adventure.*^  The  mas- 

U.  S.  (L.  ed.)  618:  RaUi  v.  Troop,  157  renee  v.  Mintonir  17  How.  100, 16  U.  8. 

U.  S.  386, 15  S.  Ct.  657,  39  V.  S.  (L.  (L.  ed.)  58;  Du  Pont  v.  Vance,  19 

ed)  742;  The  J.  P.  Donaidson,  167  How.  162, 15  U.  S.  (L.  ed.)  584;  Ralli 

U.  S.  599,  17  S.  Ct.  951,  42  U.  S.  (L.  Troop,  157  U.  S.  386.  15  S.  Ct.  657, 


11.  Columbia  Ins.  Co.  v.  Ashby,  13  aldson,  167  U.  S.  599,  17  8.  Ct.  951, 
Pet  331:  10  U.  S.  (L.  ed.)  186;  Gray  42  U.  S.  (L.  ad.)  292;  The  Jason,  225 
V.  Wain,  2  Serg.  A  E.  (Pa.)  229,  7  U.  S.  32,  32  S.  Ct.  560,  56  U.  S.  (L. 
Am.  Dec  642.  ed.)  969;  Wamsntts  Mills  v.  Old  Col- 

12.  Scadder  v.  Bradford,  14  Pick,  ony  Steamboat  Co.,  137  Mass.  471,  50 
(Mass.)  13,  25  Am.  Dec.  355  and  note.  Am.  Rep.  325;  WarwiA  v.  Rogers,  163 

IS.  Seadder  v.  Bradford,  14  Pick.  Mass.  50,  39  N,  E.  780,  47  A.  S.  R. 
(Mass.)  13,  25  Am.  Dec.  355  and  note;  436;  Nimick  v.  Holmes,  26  Pa.  St.  366, 
Qt&y  V.  Wain,  2  Serg.  &  B.  (Pa.)  229,  46  Am.  Dec.  710. 
7  Am.  Dec.  642.  17.  Carrington  v.  Pratt,  18  How.  63, 

14.  See  supra,  par.  536.-  15  TT.  S.  (L.  ed.)  267;  EalH  v.  Troop, 

15.  <5ee  supra,  par.  176.  167  V.  8.  386,  15  S.  Ct,  667,  39  U.  8. 

16.  Columbia  Ins.  Co.  v.  Aahby,  13  (L.  ed.)  742. 

P*t.  331,  10  U.  S.  (L.  ed.)  186;  Law-     18.  Ralli  v.  Troop,  157  U.  S.  386, 


ed.)  292. 
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ter  of  a  tag  has  not  such  authority  over  &e  vessels  towed  as  to  bring 
into  general  average  the  value  of  one  of  the  towed  vessels  and  her 
cargo  voluntarily  cut  loose  and  destroyed  by  order  of  the  master  of 
the  tug  to  save  die  rest.**  And  there  can  be  no  contribution  for  ex- 
penses incurred  by  the  underwriters  of  a  ship  after  the  master  had 
saved  the  cargo,  and  abandoned  Oie  ship  and  all  endeavors  to  save 
her  from  disaster.'**  The  master  or  owner  may  in  a  proper  case 
avail  himself  of  the  aid  of  other  private  persons,  or  of  public  au- 
thorities, and  necessary  and  reasonable  expenses  paid  for  such  aid 
may  be  a  subject  of  contribution  in  general  average.*  The  master  has 
the  authority  to  order  a  sacrifice  only  in  case  of  necessity,  and  if  ho 
does  not  exercise  reasonable  e^U  and  judgment  and  courage  in  so 
doing,  the  master  and  the  owner  of  the  ship  are  each  liable  to  the 
owner  of  the  property  sacrificed.'  Where,  however,  the  master  is 
Bhown  to  have  been  competent  and  an  emergency  actually  existed 
calling  for  a  decision  whether  such  sacrifice  was  required,  if  he  ap- 
pears to  have  arrived  at  his  conclusion  with  due  deliberation,  by  a 
fair  exercise  of  his  own  skill  and  judgment  with  no  unreasonable 
timidity,  and  with  an  honest  intent  to  do  his  duty,  it  will  be  pre- 
sumed, in  the  absence  of  proof  to  the  contrary,  that  hia  decision  was 
wisely  and  properly  made,  and  that  the  sacrifice  was  necessary  for 
the.  common  safety.* 

542.  Effect  of  Claimant's  Fault. — A  person  cannot  make  a  claim 
for  general  average  contribution,  if  the  danger  to  avert  which  the 
sacrifice  was  made  has  arisen  from  the  fault  of  the  claimant  or  of 
some  one  for  whose  acts  the  claimant  is  responsible  to  the  contribu- 
tors.' Thus  the  master  or  owner  of  a  vessel  is  not  entitled  to  con- 
tribution from  the  cargo  for  a  sacrifice  occasioned  by  the  negligence 
or  want  of  skill  of  master  and  crew,*  or  by  l^e  original  unseaworthi- 

15  S.  Ct.  657,  39  U.  S.  (L.  ed.)  742;  386,  15  S.  Ct.  657,  39  V.  S.  (L.  ed.) 
The  J.  P.  Donaldson,  167  U.  S.  599, 17  742;  Myers  v.  Baymore,  10  Pa.  St.  114, 
S.  Ct.  951,  42  U.  S.  (L.  ed.)  292  ;  49  Am.  Dec.  586.  And  see  snpra,  par. 
Wamsutta  Mills  V.  Old  Colony  Steam-  431,  and  infra,  par.  544. 
boat  Co.,  187  Ifass.  471,  50  Am.  Rep.  S.  Lawrence  v.  Mintuni,  17  How. 
325.  100, 15  TJ.  S.  (L.  ed.)  58;  Do  Pont  v. 

19.  The  J.  P.  Donaldson,  167  tJ.  S.  Vance,  19  How.  162, 15  V.  S.  (L.  ed.) 
599,  17  S.  Ct.  951,  42  U.  S.  (L.  ed.)  684;  Star  of  Hope,  9  Wall.  203,  19 
292.  TJ.  S.  (L.  ed.)  638;  Ralli  t.  Troop,  157 

20.  McAndrewa  v.  Thatcher,  3  Wall.  U.  S.  386,  15  S.  Ct  657,  39  U.  S.  (L. 
347,  18  U.  S.  (L.  ed.)  155.  ed.)  742. 

1.  Star  of  Hope,  9  Wall.  203,  19  4.  The  Irrawaddy,  171  U.  S.  187, 18 
U.  S.  (L.  ed.)  638;  Ralli  v.  Troop,  157  S.  Ct.  831,  43  U.  S.  (L.  ed.)  130. 

U.  S.  386,  15  S.  Ct.  657,  39  IT.  S.  (L.     6.  The  Irrawaddy,  171  U.  S.  187, 18 

«d.)  742.  S.  Ct.  831,  43  U.  8.  (L.  ed.)  130; 

2.  Barnard  v.  Adams,  10  How.  270,  Chamberlain  v.  Reed,  13  Me.  357,  29 
13  U.  S.  (L.  ed.)  417;  The  Caledonia,  Am.  Dee.  506;  Cheraw,  etc.,  R.  Co.  v. 
157  0.  S.  124, 15  S.  Ct.  537,  39  U.  S.  Broadnaz,  109  Pa.  St.  432, 1  Aa  228, 
(L.  ed.)  644;  Ralti  t.  Troop,  157  U.  S.  58  Am.  Rep.  733. 
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nes8  of  die  vessel.*  On  the  contrary,  he  is  liable  to  the  owners  of  the 
cargo  for  the  loBS  and  damage  so  occasioned.^  But  aeaworthiness  is 
not  a  condition  precedent  to  the  shipper's  liability  for  general  Aver- 
age^  and  the  owner  may  recover  notwithstanding  his  vessers  unaear 
worthiniess  unless  the  loss  has  been  oocaaioned  by  it.*  Where  cargo 
is  sacrificed  in  order  that  the  ship  might  be  saved  it  has' been  held 
that  the  owner  should  be  liable  in  general  avetagai  although  the 
.  primary  cause  of  the  damage  was  an  inherent  defect  in  the  cargo 
itself.*  The  Harter  act  gives  the  vessel  owner  no  right  to  general 
average  for  sacrifices  and  expenses  in  successful  efiForts  to  save  vessel, 
fright,  and  cai^  after  the  stranding  of  the  vessel  by  the  negligence 
of  the  master.^*  Bills  of  lading,  however,  frequently  oontaan  a  stipu- 
lation to  the  effect  that  the  cargo  owners  in  such  cases  shall  not  be 
exempted  from  liability  for  contribution  in  general  average,  but, 
with  the  shipowner,  shall  contribute  as  if  the  danger,  damage,  or 
disaster  had  not  resulted  from  negligent  navigation.  This  clause  is 
now  valid  and  enforceable.  Under  its  terms,  cargo  owners  are  entitied 
to  contribution  from  the  ship  for  sacrifices  of  cargo  made  subsequent 
to  the  negligent  stranding  of  the  vessel,  in  a  sucMssful  effort  to  save 
the  vessel,  freight,  and  cargo,  but  must  contribute  to  the  general 
aver^  sacrifices  and  expenditures  of  the  shipownw,  made  for  the 
same  purpoae.^^ 


543.  General  Classification  of  Losses  Giving  Claim  to  Average^— 

Uoases  which  give  a  claim  to  average  are  usually  divided  into  two 
great  classes:  (1)  Those  which  arise  from  sacrifices  of  part  of  the 
ship  or  part  of  tiie  cargo,  purposely  made  in  order  to  save  the  whole 
adventure  from  perishing.  (2)  Those  which  arise  out  of  extraordi- 
nary expensee  incurred  by  one  of  tiie  parties,  in  the  course  of  the  voy- 
age, for  the  joint  benefit  of  ship  and  cargo.^*    Masts,  sails,  boats, 

<.  Gfaeraw,  eto.,  B.  Co.  v.  Broadnaz,     Note:  27  Eng.  Bol.  Cas.  270. 
log  Pa.  St  432,  1  AU.  228,  68  Am.     12.  MeAndrews  t.  Thatcher,  3  Wall. 
Rep.  733,  347,  18  U.  S.   (L.  ed.)  155;  Star 

7.  The  Irrawaddy,  171  U.  S.  187,  of  Hope,  9  WaU.  203, 19  U.  S.  (L.  ed.) 
18  S.  Ct  831,  43  U.  S.  (L.  ed.)  130;  638;  Fowler  v.  Rathbonea,  12  Wall. 
Cheraw,  etc,  R.  Co.  v.  Broadnax,  10©  102,  20  U.  S.  (I*  ed.)  281;  Hobson 
Pa.  St  432,  1  Atl.  228,  58  Am.  Rep.  v.  Lord,  92  U.  S.  397,  23  V.  S.  (L.  ed.) 
733.   And  see  supra,  par.  436  et  seq.  613;  Hagg  v.  Baltimore,  etc..  Smelting 

8.  Cheraw,  etc.,  R.  Co.  v.  Broadnax,  etc.,  Min.  Co.,  35  Md.  414,  6  Am.  Rep. 
109  Pa.  St.  432f  1  Atl.  228,  58  Am.  425;  Wamsutta  Mills  v.  Old  Colony 
Rep.  733.  Steamboat  Co.,  137  Kass.  471,  50  Am. 

e.  GicenBhields  t.  Stephens,  [1908]  Rep.  325;  Nimick  v.  Holmes,  25  Pa.  St. 
A.  C.  (Eng.)  431, 13  Ann.  Cas.  245.      366,  46  Am.  Dee.  710:  Greenshields  v. 

10.  The  Iirawaddy,  171  V.  S.  187,  Stephens,  [1908]  A.  Cf.  (Eng.)  431, 13 
18  S.  Ct.  831,  43  U.  S.  (L.  ed.)  130.  Ann.  Cas.  245. 

11.  The  Jason,  225  U.  S.  32,  32  S.     Note:  66  Am.  Dee.  601. 
Ct  560, 56  n.  S.  (L.  ed.)  969. 
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caUes  and  anchora  cut  away,  and  any  other  sacrifice  of  rigging  or 
hoU,  are  to  be  contribnted  for,^*  induding  masts  hanging  over  the 
side,  but  only  to  the  extent  of  their  value  when  cut  away.^*  Any  in- 
jury sustained  by  vessel  or  cargo  previous  to  the  time  of  the  sacrifice 
for  the  general  benefit  cannot  be  the  subject  of  contribution,  for 
that  injury  was  not  voluntarily  incurred  for  the  benefit  of  all,''  and 
whether  the  damage  was  caused  by  the  sacrifice,  or  by  an  antecedent 
peril  of  the  sea,  is  a  question  of  fact  in  each  case.'*  The  contribution 
will,  however,  cover  all  losses  directly  and  proximately  resulting  from 
the  sacrifice,^'  such  as  damage  occasioned  to  perishable  goods  by,  or 
as  a  direct  result  of,  cutting  away  the  mast,  as  where  the  mast  in 
falling  tears  off  a  cloth  covering  the  hold,  admitting  water  which 
damages  the  goods  therein.'^  Upon  the  same  principle,  the  ship 
owner  is  entitled  to  contribution  for  freight  lost,  in  whde  or  in  part, 
as  a  result  of  jettison,'*  or  of  the  voluntary  stranding  of  the  vessel 
for  the  benefit  of  the  cargo.*® 

544.  Jettison. — Jettison,  or  the  voluntary  casting  overboard  of 
part  of  the  cargo  to  relieve  a  ship  in  distress,  has  been  a  subject  of 
general  average  contribution  from  the  earliest  times,'  and  if  goods 
are  shipped  into  lighters  to  lighten  a  vessel  and  are  there  damaged  or 
lost,  such  damage  or  loss  is  as  clearly  jettison  as  if  Ihey  had  been 
cast  overboard.*  But  general  average  is  not  chargeable  for  goods  jet- 
tisoned merely  to  lighten  a  ship  too  heavily  laden  by  the  fault  of  the 
master  in  a  tranquil  sea.'  Formerly  a  consultation  b^een  master, 

13.  Sproat  v.  Donnell,  26  Me.  185,  18.  MaggraOi  v.  Cbarcb,  1  Caines 
45  Am.  Dec.  103;  Scudder  v.  Bradford,  (N.  Y.)  196,  2  Am.  Dec.  173  and  note. 
14  Pick.  (Mass.)  13,  25  Am.  Dec.  355;  19.  Maggratb  v.  Church,  1  Caines 
Walker  v.  United  States  Ins.  Co.,  11  (N.  Y.)  196,  2  Am.  Dec.  173  and  note. 
Serg.  &  B.  (Pa.)  61, 14  Am.  Dec.  610;  See  infra,  par.  544. 

Meeeh  v.  Robinson,  4  Whart.  (Pa.)      80.  Colmnbia  Ins.  Co.  v.  Aahby,  13 
360,  34  Am.  Dec.  514;  Nimick  v.  Pet  331,  10  U.  S.  (L,  ed.)  186.  And 
Holmes,  26  Pa.  St.  366,  64  Am.  Dec.  see  infra,  par.  545. 
710.  1.  Lawrence  v.  Mintum,  17  How. 

14.  Teetzman  v.  Clamageran,  2  La.  100,  15  U.  S.  (L.  ed.)  58;  Dnpont  v. 

195,  22  Am.  Dec.  127  and  note;  Crock-  Vance,  19  How.  162, 16  U.  S.  (L.  ed.) 
ett  V.  Dodge,  12  Me.  190,  28  Am.  Dec.  584;  Star  of  Hope,  9  WaU.  203,  19 
170.  U.  S.  (L.  ed.)  638;  O'Brien  v.  Miller, 

16.  Fowler  v.  Rathbone,  12  Wall.  168  V.  S.  287,  18  S.  Ct.  140,  42  U.  S. 
102,  20  n.  S.  (L.  ed. )  281 ;  Teetzman  (L.  ed. )  469  -,  Nimick  v.  Holmes,  26  Pa. 
V.  Clamageran,  2  La.  195,  22  Am.  Dee.  St.  366,  64  Am.  Dee.  710. 
127  and  note;  Crockett  v.  Dodge,  12     Note:  86  Am.  Dee.  500. 
Me.  190,  28  Am.  Dec.  170.  And  see  sapra,  par.  533. 

Note:  56  Am.  Dec.  601.  2.  Bevan  t.  United  States  Bank,  4 

16.  Fowler  v.  Rathbone,  12  Wall.  Whart.  (Pa.)  301,  33  Am.  Dee.  64; 
102,  20  U.  S.  (L.  ed.)  281.  Nimick  v.  Holmes,  25  Pa.  St  366,  64 

17.  Orrok  v.  Commonwealth  Ins.  Co.,  Am.  Dec.  710. 

21  Pick.  (Mass.)  456,  32  Am.  Dec.  271;  3.  Columbian  Ins.  Co.  v.  Ashby,  U 
Maggrath  v.  Cainzch,  1  Caines  (N.  T.)  Pet.  331, 10  U.  S.  (L.  ed.)  186. 

196,  2  Am.  Dee.  173. 
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officers  and  cargo  owners  (if  present)  was  eesential  to  a  lawful  jetti- 
son, but  this  is  no  l(mger  necessary,  though  perhaps  desiraUe,  wheB) 
icircnnistaaces  permit,  as  a  means  of  establ^ing  'the  neoeanty  for 
the  sacrifice.'  Originally,  no  contribution  was  allowed  for  the  jetti- 
son of  goods  carried  on  tlie  Tessel's  deck,  upon  the  ground  that  goods 
there  laden  are  peculiarly  exposed  to  peril,  and  increase  the  difficulty 
of  navigation.'  Payment  of  full  freight  for  goods  stowed  on  deck 
did  not  entitle  the  owner  to  contribution  for  their  loss  by  jettison.* 
The  earlier  cases  made  no  exception  even  where  the  vessel  was  em- 
ployed Id  the  coasting  trade  and  constructed  for  the  purpose  of  taking 
freight  on  deck,  and  although  it  was  a  general  and  notorious  custom 
for  such  vessels  to  carry  goods  on  deck  when  the  hold  was  full.^  But 
ibia  rule  was  qualified  in  t^e  later  authorities,  in  the  case  of  small 
coasting  or  river  craft,  even  if  propelled  by  sail,  or  where  there  was 
a  known  custom  to  carry  on  deck  goods  generally  or  those  of  a  cer- 
tain kind.*  A  furUier  exception  was  allowed,  against  the  vessel  and 
its  owners,  where  the  cargo  is  carried  on  deck  by  agreement  between 
the  owner  of  the  cargo  and  the  vessel.*  The  introduction  of  steam  for 
the  propulsion  of  vessels  made  it  safe  and  convenient  to  carry  goods 
on  deck,  thus  taking  away  the  foundation  for  the  earlier  rule  as 
adopted  in  reference  to  sailing  vessels;  and  it  is  consequently  gen- 
erally held  that  jettisoned  goods  carried  on  deck,  according  to  the 
custom  of  the  trade,  by  steam  vessels  navigating  coastwise  and  inland 
waters,  and  stowed  in  the  usual  way,  are  entitled  to  oontribution  as 
a  general  average  Iosb.^" 

4.  Columbia  Ins.  Co.  v.  Ashby,  13  J.  K.  B.  1027,  17  Com.  Caa.  356,  106 
Pet.  331,  10  U.  S.  (U  ed,)  186;  Ralli  L.  T.  N.  S.  900,  [1912]  W.  N.  144, 
V.  Troop,  157  U.  S.  386,  15  S.  Ct.  657,  28  Times  L.  Rep.  425,  56  Sol.  J.  618, 
39  U.  S.   (L.  ed.)  742;  Nimiok  v.  3  British  Rnl.  Cas.  266. 
Holmes,  25  Pa.  St  366,  64  Am.  Dee.     Note:  86  Am.  Dee.  500. 
710.  And  see  snpra,  par.  410, 431. 

6.  Lawrence  v.  Mintum,  17  How.  6.  Cram  v.  Aiken,  13  Me.  220,  29 
100,  15  U.  S.  (L.  ed.)  58;  Cram  v.  Am.  Dec.  503. 

Aiken,  13  Me.  229,  29  Am.  Dec.  503;  7.  Cram  v.  Aiken,  13  Me.  229,  2& 
The  Delaware,  14  Wall.  579,  20  U.  S.  Am.  Dec.  503;  Sproat  v.  Donnell,  26 
(L.  ed.)  779;  Dodge  v.  Bartol,  5  m^.  185,  45  Am.  Dec.  103;  Doane  v. 
Greenl.  (Me.)  286,  17  Am.  Dec.  233  Keating,  12  Leigh  (Va.)  391,  87  Am. 
and  note;  Sproat  v.  Donnell,  26  Me. 
185.  45  Am.  Dec.  103;  Smith  v.  Wright  ^ 
1  Games  (N.  Y.)  43,  2  Am.  Dec  162     g  ^  ,    g^,  jj  ^  ^ 

and  note;  Hams  v.  Moody,  30  N.  Y.   .     n  ^rZZ^  *-j  ll  ^- *""»^ 

2C6,  86  Am.  Dec.  375;  Merchants',  etc.,  "^o??::     ,L ^T^J^'^l""*  iS^P°- 
Ins.  Co.  v.  ShUlito,  15  Ohio  St.  559,  I;  0°^^  15  Ohio  St  559,  86  Am. 
86  Am.  Dec.  491  and  note;  Meech  v.  Oee.  491  and  note. 
Robinson,  4  Whart  (Pa.)  360,  34  Am.     Note:  86  Am.  Dec.  500. 
Dec.  514;  Doane  v.  Keating,  12  Leigh     9.  Note:  88  Am.  Dec.  600. 
/Va.)  391,  37  Am.  Dec.  671  and  note;  -    10.  Harris  v.  Moody,  30  N.  Y.  266, 
EiBh  V.  Taylor,  [1912]  A.  C.  604, 81 L.  86  Am.  Dee.  375;  Merehants',  eta.  Int. 
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545.  Strandbig  or  Wreck  of  VesseL — It  is  well  settled  that  where 
the  ship  is  voluntarily  run  ashore  to  avoid  capture,  foundering  or 
flfaxpVTeck  and  sHe  is  afterwards  recovered  so  as  to  be  able  to  perform 
her  voyage,  the  loss  resulting  from  the  stranding  is  to  be  made  good  by 
gokeral  average  contribution,  as  such  a  claim  is  clearly  wi^in  the 
rule  that  whatever  is  sacrificed  for  the  common  benefit  of  the  asso- 
ciated interests  shall  be  made  good  by  all  the  interests  exposed  to  tiie 
common  peril  which  were  saved  from  the  common  danger  by  the 
aacrifice.^^  Authorities  may  be  cite^  where  it  is  held  that  if  the  ship 
is  not  saved  an  action  for  the  claims  cannot  be  maintained,  but  it  is 
settled  law  in  the  United  States  that  the  case  is  one  for  general  aver- 
age, although  the  ship  was  totally  lost,  if  the  stranding  was  designed 
for  the  common  benefit  and  was  voluntary,  and  it  appears  lhat  the 
act  of  stranding  resulted  in  saving  the  cargo.**  A  vessel  cannot,  how- 
ever, claim  contribution  founded  upon  even  a  voluntary  stranding 
made  necessary  by  her  unseaworthiness  or  the  negligence  of  those 
in  charge,  except  in  pursuance  of  a  valid  agreement  to  that  effect.'* 
Damage  to  a  vessel  from  involuntary  stranding  or  wreck,  and  the 
cost  of  repairs,  are  particular  average  only.**  Where,  however,  the 
ship  and  cargo  are  exposed  to  a  common  peril  by  the  accidental 
stranding,  the  expenses  of  unloading  and  taking  care  of  the  cargo, 
reecuing  the  vessel,  reloading  the  cargo,  and  other  expenses  (other 
than  repairs)  requisite  to  enable  the  vessel  to  proceed  on  the  voyage, 
are  brought  into  general  average,  provided  the  vessel  and  cargo  were 
saved  by  the  same  series  of  measures  during  the  continuance  of  the 
common  peril  which  created  the  joint  necessity  for  the  expenses.** 


Co.  v.  Shillito,  15  Ohio  St  559,  86  Am.  Whart.  (Pa.)  301,  33  Am.  Dee.  64; 
Dec.  491.  Meech  v.  Robinson,  4  Whart.  (Pa.) 

Note:  86  Am.  Dee.  500.  360,  34  Am.  Dee.  514;  Nimiek  v. 

And  see  supra,  par.  410,  431.  Holmes,  26  Fa.  St  366,  64  Am.  Dee. 

11.  Fowler  v.  Rathbones,  12  Wall.  710. 

102,  20  U.  S.  (L.  ed.)  281;  Reynolds  Note:  14  Am.  Dec.  613. 
V.  Ocean  Ins.  Co.,  22  Pick.  (Mass.)  13.  See  supra,  par.  542. 
191.  33  Am.  Dee.  727  and  note;  Bar-  14.  Columbia  Ins.  Co.  v.  Aabby,  13 
ker  V.  Baltimore,  etc.,  R.  Co.,  22  Ohio  Pet.  331,  10  U.  S.  (L.  ed.)  186;  Mc- 
St.  45,  10  Am.  Rep.  726;  Bevan  v.  Andrews  v.  Thatcher,  3  Wall.  347,  18 
United  States  Bank,  4  Whart.  (Pa.)  U.  S.  (L.  ed.)  155;  Walker  v.  United 
301,  33  Am.  Dee.  64;  Nimick  v.  States  Ina.  Co.,  11  Serg.  &  R.  (Pa.) 
Hohnes,  25  Pa.  St.  366,  64  Am.  Dee.  61,  14  Am.  Dec.  610  and  note;  Bevan 
710.  V.  United  States  Bank,  4  Whart  (Pa.) 

12.  Columbia  Ins.  Co.  v.  Ashby,  13  301,  33  Am.  Dee.  64. 

Pet  331,  10  U.  S.  (L.  ed.)  186;  Bar-  15.  McAndraws  v.  Thatcher,  3  Wall, 
nard  v.  Adams,  10  How.  270,  13  U.  S.  347, 18  U.  S.  (L.  ed.)  155;  The  Jaaon, 
(L.  ed.)  417;  Star  of  Hope,  9  Wall.  225  U.  S.  32,  32  S.  Ct  660,  56  U.  S. 
203,  19  U.  S.  (L.  ed.)  638;  Fowler  v.  (L  ed.)  969;  Bedford  Commercial  Ins. 
Rathbone.  12  Wall.  102,  20  U.  S.  (L.  Co.  v.  Parker,  2  Piek.  (Mass.)  1,  13 
ed.)  281;  Gray  v.  Wain,  2  Sere,  ft  R.  Am.  Deo.  388;  Orrok  v.  (Commonwealth 
(Pa.)  229,  7  Am.  Dec.  642  and  note;  Ins.  Co..  21  Pick.  (Mess.)  456,  32  Am. 
Benu   V.   United   States  Bank,   4  Dee.  271;  Barker  v.  Baltimora,  etc,  B. 
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Keoosary  repairs  to  complete  the  voyAge  are  not  -within  the  niUs 
except  to  the  extent  that  such,  repain  are  iDequired  to  replace  such 
parts  of  ih^  ship  aa  were  aacrificed  to  save  the  associated  interatB." 
No  allowance  is  made  for  the  expense  of  unloading  a  stranded  vesMl 
where  the  cargo  is  in  no  danger.'^  ^or  is  the  ezpease  of  unloading 
cargo  hy  the  owners  thereof,  as  an  independent  act  on  thdr  pert,  und 
not  with  a  view  to  save  a  stranded  vessel,  cha^;eable  as  aveijge, 
though  an  ^dent  cause  of  her  final  rescue.** 

546.  When  Stranding  or  Wreck  Is  Deemed  Vohtntaryv— It  is  i/ft»D 
a  cIo£»  question  whether  the  staianding  of  a  vessel  resulting  in  the  pres- 
ervation of  the  cargo  was  voluntary,  within  the  requirement  fo»  gen- 
eral average.*'  It  has  been  held  that  the  stranding  of  a  vessel  ffhose 
loss  is  at  all  events  inevitable  in  order  to  save  the  endangered  lives  of 
the  crew  will  not  constitute  a  case  of  general  average,  though  the 
stranding  tended  to  and  resulted  in  the  saving  of  a  larger  propoi.tion  of 
the  cargo  than  would  othmnse  have  been  saved.'*  On  the  oth^r  hand, 
it  is  a  proper  case  for  contribution  in  general  average  for  iben  loss  of 
a  vessel  where  Uiere  is  an  imminent  peril  of  being  driven  on  a  rocky 
and  dangerous  part  of  the  coast,  wheal  the  vrasel  would  be  inevitably 
wrecked,  with  loss  of  ship,  cargo,  and  crew,  and  this  imme/date  peril 
13  avoided  by  voluntarily  stranding  the  vessel  on  a  less  wcky  and 
dangerous  part  of  the  coast,  whereby  the  cargo  and  crew  are  saved 
uninjured.*  So  also  it  is  a  voluntary  stranding  where  the  ship  was 
becoming  submerged  in  deep  water  and  the  master  ran  her  ashore  in 
shoal  water  to  avoid  increased  expense  in  saving  both  vessel  and 
cargo.'  The  accidental  stranding  in  the  endeavor  to  put  to  sea  in  a 
storm  presents  no  case  for  general  average,'  but  where  the  master 
of  a  ship  in  imminent  peril  deeidee  to  run  into  a  dangecous  harbor 
and  take  the  risk  of  stranding  as  a  hazard  leas  than  that  of  remaining 
,  outside,  the  accidental  grounding  upon  a  reef  unknown  to  him, 
resulting  in  the  saving  of  the  cargo,  gives  rise  to  general  average. 
Under  these  circumstances  it  is  not  possible  to  decide  that  the  will 
of  a  man  did  not  in  some  degree  contribute  to  the  stranding  of  the 

Co.,  22  Ohio  St  45, 10  Am.  Bep.  726  ;  30.  Crockett  v.  Dodge,  12  Me.  190, 

Beran  v.  United  States  Bank,  4  Whart.  28  Am.  Dec.  170;  Ueeeh  v.  BoMnflon, 

(Pa.)  301,  33  Am.  Deo.  64.  4  Wbart.  f  Pa.)  360,  34  Am.  Dee.  S14. 

16.  Fowler  v.  Bathbonea,  12  WaU.  Note:  14  Am.  Deo.  614. 

102,  20  U.  S.  (L.  ed.)  281.  1.  Baniard  v.  Adams,  10  How.  270, 

17.  Lonisrille      Underwriters      v.  13  U.  S.  (L.  ed.)  417. 

Pence,  93  Ky.  06,  19  S.  W.  10,  40  A.  2.  Fowler  v.  Ratbbones,  12  Wall 

S.  R.  176.  102,  20  U.  S.  (L.  ed.)  281. 

18.  Bedford  Commercial  Ins.  Co.  v.  Note:  14  Am.  Dec.  614. 
Parker,  2  Pick.  (Mass.)  1,  13  Am.  3.  Walker  v.  United  States  Ins.  Ca, 


Dec.  388. 
10.  See  sapra,  par.  538. 


11  Serg.  &  H.  (Pa.)  61,  14  Am.  Dec. 
610  and  note. 
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ship,  winch  isall  &at  is- required  to«oi^tute  the  stranding  a  volun- 
tary atrt  within  the  meaning  of  the  commercial  law.^ 

547.  Damage  to  Ship  and  Cargo  in  Eztingnialung  Fire.— In  this 
eountry,  when  a  ship  is  on.  fire,  damage  caused  to  goods  in  Uie  hold 
by  water,  either  poured  down  from  above,  or  let  in  by  scuttling  the 
ship,  by  the  master,  or  under  his  order  and  direction,  for  the  pur- 
pose of  saving  ^ip  and  cargo,  has  long  been  considered  subject  of 
general  average.*  In  such  a  case,  at  one  time  the  practice  of  Eng- 
li^  adjusters  was  to  allow  only  the  damage  done  to  the  ship  by 
cutting  holes  in  her  to  admit  the  water,  but  not  the  damage  done  by 
the  water  to  the  ship  or  cargo.  But  that  practice  was  afterwards 
changed,  and  the  hiw  of  England  in  that  respect  now  accords  vrith 
our  own.*  If  the  cargo  is  on  fire,  its  owners  are  entitled  to  contri- 
bution in  general  average  for  damage  to  the  whole  cargo  by  water 
used  in  extinguishing  iho  fire,  even  tiiough  tiie  fire  was  caused  by 
spontaneous  conbustion  of  the  cargo.'  But.  it  has  been  held  that 
where  lime  constituting  part  of  a  cargo  had  ignited  by  becoming  wet 
and  was  thrown  overboard  to  save  the  ^p  and  the  rest  of  the  cargo, 
it  was  not  a  case  for  general  even^,  upon  the  ground  that  the  lime 
would  have  been  inevitably  destroyed  by  the  fire  if  not  thrown  over^ 
board  and  consequently  was  not  sacrificed.^  The  ship  is  entitled  to 
contribution  for  damage  done,  by  order  of  the  master,  in  the  applicar 
tion  of  water  or  steam  in  extinguishing  the  fire,  or  by  tearing  up 
part  of  the  vessel  to  get  at  it,  whatever  the  means  used  to  ezUnguish 
the  fire  may  be,  whether  by  fire  engines  on  land,  or  by  means  of 
•steam,  or  by  scuttling  the  vessel.*  And  average  has  been  allowed 
for  the  sinking  of  a  vessel  in  a  crowded  port  in  order  to  prevent  the 
fire  of  an  adjoining  one  from  spreading  to  the  others.*"  But  no  con- 
tribution can  be  had  for  damage  to  or  destruction  of  vessel  or  cargo 
by  local  port  or  fire  departments  in  extinguishing  a  fire,  as  this  is  a 
compulsory  sacrifice,  made  by  the  paramount  authority  of  pubUc* 
office  deriving  their  powers  from  the  municipal  law,  and  the  mu- 
nicipal law  only  and  not  by  authority  of  the  master.'^ 

4.  Star  of  Hope,  0  Wall  203, 19  U.     8.  Gioekett  v.  Dodge,  12  Ife.  190,  28 
8.  (L.  ed.)  638.  Am.  Dee.  170. 

Note:  14  Am.  Deo.  613.  Note:  14  Am.  Dee.  614. 

5.  Colnmbia  Ihb.  Co,  v.  Ashby,  13  9.  Ralli  v.  Troop,  167  U  8.  386,  15 
Pet  331,  10  U.  8.  (L.  ed.)  186:  Balli  S.  Ct.  657.  39  U.  a  (L.  ed.)  742; 
V.  TiocH),  157  U.  8.  386, 15  S.  Cft  657,  Wamantta  Mills  v.  Old  Colony  Steam- 
89  n.  8.  (L.  ed.)  742;  Heye  v.  North  boat  Co.,  137  Maas.  471,  50  Am.  R«p. 


6.  Balli  V.  Troop,  157  U.  8.  386,  15  10.  Nimiek  v.  Holmes,  25  Pa.  8t 
S.  Ct.  657,  39  U.  S.  (L.  ed.)  742.         366,  64  Am  Dee.  710. 

7.  Oreenshielda  v.  8tephens,  [1908]  11.  Balli  v.  Troop,  157  U.  8.  386, 16 
A  C.  (Eng.)  431, 13  Ann.  Gas.  245.      8.  Ct.  667,  39  U.  &  (L.  ed.)  742;  The 
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548.  Eztnordiiiary  Expenses  Generally. — Losses  whiefa  arise  out 
of  extnundinary  expenses  voluntarily  incurred  for  the  }<Aai  benefit  o^ 
ship  and  cargo  are  as  clearly  a  subject  of  general  average  as  those 
which  arise  from  sacrifices  of  part  of  the  ship  or  part  of  the  cargo.^* 
Thus,  if  a  vessel  be  injured  by  a  peril  of  the  eea,  and  be  obliged  to  go 
into  an  intermediate  port  to  refit,  ordinary  expenses  of  putting  into  the 
port  of  refuge  are  clearly  allowable,  being  considered  as  conse- 
quence of  measures  voluntarily  taken  for  Ihe  preservation  of  the 
whole  venture."  These  expenses  include  such  items  as  the  wages 
of  extra  seamen  employed  to  assist  in  pumping  and  navigating  tbe 
ship  from  the  point  of  distress  to  port,  cmt  of  the  first  surv^  and 
expenses  incident  thereto,  pilotage,  port  charges,  and  consul  fees.^* 
So  also  the  necessary  expenses  of  unloading,  lightering,  warehousing, 
reloading  and  taking  care  of  the  cargo  must  be  contributed  for,**  as 
well  as  every  other  expense  necessarily  incurred  during  the  detention 
for  the  benefit  of  all  concerned.**  If  it  is  the  usage  of  the  port  where 
the  adjustment  is  made  to  include  as  general  average  the  .amount 
paid  for  the  services,  board,  traveling  and  other  expenses  of  an 
agent  sent  by  the  shipowner  to  a  foreign  port,  into  which  the  vessel 
has  pat  in  distress,  to  advise  and  assist  the  master  for  the  benefit 
of  ship  and  cargo,  this  amount  is  properly  allowable,  without  regard 
to  whether  the  agent  reaches  the  port-  of  distress  in  time  actually 
to  render  service,  provided  he  is  sent  out  in  good  faith,  with  the 
intention  that  he  shall  render  service  for  the  general  benefit.'^  The 
necessary  costs  and  charges  incurred  in  claiming  ^nd  obtaining  the 
restoration  of  a  ship  and  cargo  captured  and  taken  in  for  adjudica- 
tion by  a  prize  court  are  properly  allowable,*®  including  wages  of 

J.  P.  Donaldson,  167  U.  S.  599,  17  S.  U.  S.  (L.  ed.)  638;  Orrok  v.  Common- 
Ct.  951,  42  U.  S.  (L.  ed.)  292;  Warn-  wealth  Ins.  Co.,  21  Pick.  (Mass.)  456, 
sutta  Mills  V.  Old  Colony  Steamboat  32  Am.  Dec.  271 ;  Leavenworth  v.  Del- 
Co.,  137  Mass.  471,  60  Am.  Rqp.  325.  afield,  1  Cainea  (N.  Y.)  573,  2  Am. 


12.  McAndrewa  v.  Thatcher,  3  Wall  (N.  Y.)  263,  2  Am.  Dec.  236;  Barker 
347,  18  U.  S.  (L.  ed.)  165;  Hobson  v.  v.  Phoenix  Ins.  Co.,  8  Johns.  (N.  Y.) 
Lord,  92  U.  S.  397,  23  U.  S.  (L.  ed.)  307,  5  Am.  Dec.  339;  Cheraw,  etc.,  R. 
613;  Louisville  Underwriters  v.  Pence,  Co.  v.  Broadnax,  109  Pa.  St.  432,  1 
93  Ky.  96,  19  S.  W.  10,  40  A.  S.  R.  Atl.  228,  58  Am.  Rep.  733. 

176 ;  Dunham  v.  Commercial  Ins.  Co.,  16.  Star  of  Hopp,  9  Wall.  203,  19 

11  Johns.  (N.  Y.)  315,  6  Am.  Dec.  374.  V.  S.  (L.  ed.)  638;  Hause  v.  New  Or- 

13.  Hassam  v.  St.  Looia  Perpetual  leans  Marine,  etc.,  Ins.  Co.,  10  La.  1, 
Ins.  Co.,  7  La.  Ann.  11,  56  Am.  Deo.  29  Am.  Dec.  456  and  note;  Barker  v. 
591;  Onok  V.  Commonwealth  Ins.  Co.,  Baltimore,  etc,  R.  Co.,  22  Ohio  St. 
Sa  Pick.  (Mass.)  456,  32  Am.  Dec.  45,  10  Am.  Rep.  726. 

271.  17.  Hobson  v.  Lor5,  92  U.  S,  397,  23 

14.  Star  of  Hope,  9  Wall.  203,  19  U.  S.  {L.  ed.)  613. 

U.  S.  (L.  ed.)  638;  Orrok  v.  Common-  18.  Leavenworth    t.    Delaaeld,  1 

wealth  Ins.  Co.,  21  Pick.  (Mass.)  456,  Caines  (N.  T.)  673,  2  Am.  Dee.  201 


And  see  snpra,  par.  541. 


Dec.  201;  Walden  v.  LeRoy,  2  Caines 


32  Am.  Dee.  27L 
16.  Star  of  Hope^  9  Wall.  203,  19 


and  note. 
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master  and  orew  dunng  the  detention.**    Omtnbidw  Iub 

been  made  for  such  items  as  the  hire  of  armed  oonvoya;  the  damage 
incurred  in  order  to  evade  a  hostile  pursuit;  damage  from  an  engage- 
ment with,  pirates,  including  the  rewards  to  the  orev,  the  healing  of 
the  wounded,  and  the  burial  of  the  dead ;  ransom  from  pirates,  com- 
promise with  cf^tors,  and  the  ezoeas  of  damage  or  expense  borne  by 
one  of  several  ships  sailing  in  company  in  defending  against  a  com- 
mon enemy.*^  But  no  allowance  is  made  for  expenses  incurred  for 
the  sole  benefit  of  ship  or  cargo,*  nor  do  ordinary  losses  or  expendi- 
tures entitle  a  party  to  claim  any  such  contribution  from  the  associa- 
ted interests  of  the  adventure.' 

549.  Repairs  to  Ship. — It  ia  well  settled  that  temporary  repairs  of 
damages  to  the  vessel  arising  from  extraordinary  perils  of  tiie  sea, 
made  at  an  intermediate  port,  if  the  damage  to  the  ship  was  of  a 
character  to  disable  her  and  to  interrupt  the  voyage,  shall  be  con- 
tributed for  in  general  average,  where  it  appears  that  the  cargo  was 
saved  qnd  that  the  expenses  incurred  enabled  the  master  to  prose- 
cute the  voyage  to  a  successful  termination.*  If  the  master  is  without 
funds  or  credit,  sacrifices  to  raise  money  to  pay  for  the  repairs  or 
other  expenses  are  part  of  the  cost  and  subject  to  general  average, 
whether  the  sacrifice  consists  in  a  sale  of  part  of  the  vessel's  outfit  or 
cargo  at  a  loss,*  or  in  the  payment  of  marine  interest; '  but  only  in 
such  proportion  as  the  general  average  charges  bear  to  the  whole 
amount  disbursed.*  Surveys,  port  charges,  the  hire  of  anchors,  cables, 
boats,  and  other  necessary  apparatus,  for  temporary  purposes  in  mak- 
ing the  repairs,  are  all  to  be  taken  into  the  account.'  On  the  other 
hand,  the  contribution  does  not  include  repairs  beyond  what  may  be 
reasonably  necessary  for  the  common  safety  or  benefit,®  or  for  the 
replacement  of  such  parts  of  the  vessel  as  were  voluntarily  sacrificed 

19.  See  infra,  par.  ,550.  U.  S. .  (L.  ed.)  638;  Hassam  v.  St 

80.  Nimiek  v.  Holmes,  25  Pa.  St.  Louis  Perpetual  Ins.  Co.,  7  La.  Ann. 


2.  Hobson  v.  Loi^  92  U.  S.  397,  23     6.  Star  of  Eope^  0  Wall.  203,  19  U. 


3.  Star  of  Hope,  9  Wall.  203,  19  U.  6.  Hasaam  v.  St.  Louis  Perpetual 
S.  (L.  ed.)  638;  Fowler  t.  Rathbone,  Ins.  Co.,  7  La.  Ann.  11,  56  Am.  Dee. 
12  WaU.  102,  20  U.  S.  (L.  ed.)  281;  591. 

Hobson  V.  Lord,  92  U.  S.  397,  23  U.  3.  7.  Star  of  Hope,  9  Wall.  203, 19  U. 
(L.  ed.)  613;  Leavenworth  v.  Dela-  S.  (L.  ed.)  638. 
field,  1  Caines  (N.  Y.)  673,  2  Am.  8.  Star  of  Hope,  9  WaU.  203, 19  U. 
Dec  201;  Walden  v.  LeBoy,  2  Caines  S.  (L.  ed.)  638;  Fowler  v.  Rathbones, 
(N.  T.)  263,  2  Am.  Dee.  236;  Nimiek  12  WaU.  102,  20  U.  8.  (L.  ed.)  281; 
V.  Holmes,  25  Pa.  St  366, 64  Am.  Deo.  Hobson  t.  Lord,  92  U.  S.  397, 23  U.  S. 


366,  64  Am.  Dee.  710. 

1,  See  supra,  par.  534,  637. 


11,  56  Am.  Dec.  591. 
Note:  32  Am.  Deo.  279. 


U.  S.  (L.  ed.)  613. 


S.  (L.  ed.)  638. 


710.  And  see  rapra,  par.  546. 

4.  Star  of  Hope^  9  WaU.  203,  19 


(L.  ed.)  613. 
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for  the  common  benefit;  *  beeanse  it  is  the  duty  of  the  owneiSi  except 
in  caaes  of  diaaBter,  to  keep  the  ship  in  a  eeawcrtJiy  oondition.^*>  And 
no' allowance  is  made  fox  zepaiis  Tendered  necessary  by  particuUr 
average  loes,  and  which  were  indispensable  to  rend^  the  ship  sea- 
worthy in  the  further  prosecution  of  the  voyage.** 

550.  Wages  and  Provisions  of  Crew  During  Detention  of  Vessel.— 
The  wages  and  provisions  of  the  master,  officers,  an*^  crew  are  general 
average  from  the  time  ihe  disaster  occura  until  the  ship  resumes  her 
voyage,  if  proper  diligence  is  employed  in  making  the  repairs,** 
wholly  irrespective  of  the  qu^on  whether  the  ship  bore  away  for 
repairs  to  a  port  of  refuge  outside  of  the  regular  course  of  the  voyage, 
or  whether  die  necessa^  repairs  were  executed  in  the  poiX  where  ttie 
disaster  occurred.*'  In  this  respect  the  law  merchant  of  the  United 
States  seems  to  differ  from  that  of  England,  according  to  which  the 
expenses  of  the  crew  for  their  wages  and  provisions  during  the  deten- 
tion of  the  vessel  to  refit  are  not  subjects  of  general  average.^*  In 
France  such  charges  are  general  average  if  the  vessel  is  hired  by  the 
month,  but  particular  average  and  home  by  the  ship  alone  if  hired 
by  the  voyage.**  Of  course,  the  wages  of  the  crew  affc^  the  strand 
ing  of  the  vessel  while  they  were  engaged  in  the  saving  of  Uie  cargr 
should  be  allowed,*'  as  well  as  the  wages  of  extra  seamon  necessary 
to  take  the  vessel  from  the  scene  of  disaster  to  the  port  of  refuge.*' 
But  where  a  vessel  was  damaged  on  the  voyage  out,  and  in  con- 
sequence, on  arrival  at  the  port  of  destination,  was  obliged  to  go  into 
dock  for  repair,  but  this  only  after  the  cargo  had  been  delive^^  and 
the  freight  earned,  the  wages  and  provisions  of  the  crew  during  the 
period  of  repair  were  held  not  proper  subjects  of  general  average,  since 

9.  Hobaon  t.  Lord,  92  U.  S.  397,  23  Cainea  (N.  T.)  26i3,  2  Am.  Dec  23'^ 
U.  S.  (h.  ed.)  613;  Hassam  v.  St.  and  note;  Baiter  v.  PhoeDix  Ins.  Co. 
Louis  Perpetual  Ins.  Co.,  7  La.  Ann.  8  Johns.  (N.  Y.)  307,  5  Am.  Dee.  339 
11,  56  Am.  Dec.  591.  Dunham  v.  Commercial  Ins.  Co.,  1. 

10.  Fowler  v.  Rathbones,  12  Wall.  Johns.  (N.  Y.)  315,  6  Am.  Dec.  374^ 
102,  20  U.  S.  (L.  ed.)  281;  Hobson  v.  Barker  v.  Baltimore,  etc.,  R.  Oo.,  22 
Lord,  92  U.  S.  397,  23  U.  S.  (L.  ed.)  Ohio  St  46, 10  Am.  Rep.  726. 

613;  Hassam  t.  St.  Louis  Perpetual     Note:  29  Am.  Deo.  461. 
Ids.  Co.,  7  La.  Ann.  11,  56  Am.  Dec.     IS.  Hobson  v.  LotA,  92  U.  8.  397, 


11.  Hassam  v.,  St.  Louis  Perpetual  14.  Hanse  v.  New  Orleans,  etc.,  F. 
Ins.  Co.,  7  La.  Ann.  U,  66  Am.  Dee.  Ins.  Co.,  10  La.  1, 29  Am.  Deo.  456  and 
591.  note ;  Barker  v.  Baltimore,  etc.,  R.  Co., 

12.  Star  of  Hope,  9  Wall.  203,  19  22  Ohio  St.  45,  10  Am.  Rep.  726. 

U.  8.  (L.  ed.)  638;  Hobson  v.  Lord,  92  15.  Hanse  v.  New  Orleans,  etc,  F. 

U.  8.  397,  23  U.  8.  (L.  ed.)  613;  Ins.  Co.,  10  La.  1,  29  Am.  Dec.  456. 

Hanse  v.  New  Orleans,  etc.,  F.  Ins.  10.  Barnard  v.  Adams,  10  How. 

Co.,  10  La.  1,  29  Am.  Dec.  456  and  270,  13  U.  8  (L.  ed.)  417. 

note;  Duncan  v.  Reed,  39  Me.  415,  63  17.  Oirok  v.   C<»nmonwealth  Ins. 

Am.  Dec  635;  Orrok  v.  Common-  Co.,  21  Pick.  (Mass.)  456,  32  Am.  Dee. 

wealth  Ins.  Co.,  21  Pick.  (Mass.)  456,  271.   And  see  sapra,  par.^  C48. 
32  Am.  Dee.  271;  Walden  v.  LeRoy,  2 
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they  did  not  conduce  to  the  pTeserration  of  the  ship  and  cargo,  or  to 
the  completion  of  the  voyage.'*  By  the  weight  of  authority,  wages 
and  provi^ons  of  master  and  crew  during  the  detention  of  a  cftptured 
vessel  for  adjudication  by  the  prize  court  are  included,^*  though  there 
are  deoisiops  to  the  contrary.**^ 


551.  Adjustment  Generally. — After  a  voluntary  sacrifice  of  part  of 
the  adventure,  and  a  consequent  escape  of  the  rest  from  imminent 
peril,  the  owner  of  the  ship,  or  in  his  absence  the  master  as  his  agent, 
has  the  duty  of  having  an  adjustment  made  of  the  general  average.' 
Greneral  maritime  usage  designates  the  port  of  destination,  or  delivery 
of  the  cargo,  as  the  port  where  the  adjustment  is  to  be  made  and  the 
average  stated ;  *  the  place  being  always  dependent,  more  or  less,  on 
accidental  circumstances,  affecting  not  the  technical  termination  of 
the  voyage,  but  the  actual  and  practical  closing  of  the  adventure.* 
The  adjustment  is  governed  by  the  law  and  usages  of  the  port  where 
it  is  made;*  and  when  fairly  settled  in  accordance  therewith  in  a 
foreign  port  of  destination,  though  not  a  port  of  necessity,  the  average 
is  binding  and  conclusive  as  to  tiie  items,  as  well  as  to  the  apportion- 
ment thereof  upon  the  various  interests,  though  settled  differently 
from  what  it  would  have  been  in  the  home  port.'  If,  however,  it 
was  not  a  proper  case  for  general  average,  the  adjustment  is  not 
binding.  It  is  accordingly  held  that  an  adjustment  and  general 
average  of  a  loss  made  by  a  broker  on  the  protest  and  representation 
of  the  master  did  not  preclude  an  owner  from  showing  that  he 
was  not  liable  to  x;ontribution  because  the  loss  was  occasioned  by  the 

18. '  Danbam  v.  Commercial  Ins.  Co.,  Y.)  63,  15  Am.  Dec  431  aad  note ; 
11  JohiiB.  (N.  Y.)  316,  6  Am.  Dec.  Cheraw,  etc.,  R.  Co.  v.  Broadnax,  109 
374.  Pa.  St  432,  1  Ati.  228,  58  Am.  Rep. 

Note:  29  Am.  Deo.  461.  733;  Doaoe  v.  Keating,  12  Leigh 

18.  Duncan  v.  Reed,  39  Ue.  415,  C3  (Va.)  391,  37  Am.  Dec  671. 
Am.  Dee.  635  J  Leavenworth  t.  Dela-  3.  Barnard  v.  Adams,  10  How.  270, 
field,  1  Caines  (N.  Y.)  573,  2  Am.  Deo.  13  U.  S.  (L.  ed.)  417. 
201.  and  note;  Walden  t.  LeRoy,  2  4.  Barnard  v.  Adams,  10  How.  307, 
Gaines  (N.  Y.)  263,  2  Am.  Dec.  236;  13  V.  S.  (L.  ed.)  433;  Hobson  v.  Lord, 
Dunham  v.  Commercial  Ins.  Co.,  11  92  IT.  S.  397,  23  U.  S.  (L.  ed.)  613; 
Johns.  (N.  Y.)  315,  6  Am.  Deo.  374.     Depan  v.  Ocean  Ins.  Co.,  5  Cow.  (K. 


1.  Ralli  V.  Troop,  157  U.  S.  386,  15  Pa.'  St.  432,  1  Atl.  228,  58  Am.  Rep. 
S.  Ct.  657,  39  U.  S.  (L.  ed.)  742;  Che-  733;  Doane  t.  Keating,  12  Leigh  (Va.) 
raw,  eto.,  R.  Co.  v.  Broadnax,  109  Pa.  391,  37  Am.  Dec.  671. 

St.  432,  1  Atl.  228,  58  Am.  Dec.  733.  5.  Depan  v.  Ocean'  Ins.  Co.,  6  Cow. 

2.  Barnard  v.  Adams,  10  How.  307,  fN.  Y.)  63, 15  Am.  Dec.  431  and  note; 
13  U.  S.  (L.  ed.)  433;  Hobson  v.  Lord,  Cheraw,  etc.,  R.  Co.  v.  Broadnax,  109 
92  U.  S.  397,  23  U.  S.  (L.  ed.)  613;  Pa.  St  432,  1  AtL  228,  58  Am.  Rep. 
Depau  T.  Ocean  Ins.  Co.,  6  Cow.  (N.  733. 


Adjustmmt  and  Lien 


Note:  29  Am.  Dec  461. 
20.  Note:  2  Am.  Dec.  207. 


Y.)  63,  15  Am.  Dec.  431  and  note; 
Cheraw,  etc,  R.  Co.  v.  Broadnax,  109 
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'^Ipable  negligenoe  oi*  want  of  skill  of  the  mftster.*  A  oomznission 
may  properly  be  allowed  for  collecting  the  general  average,  in  accord- 
ance with  the  usage  and  custom  of  mercheuits  and  average  brokers.' 

552.  Valuation  of  Ship  and  Tackle. — It  is  universally  agreed  that 
property  liable  to  general  average  contributes  to  the  actual  loaB  in 
proportion  to  the  respective  values  of  the  interests  samficed  and  saved." 
Authorities  have  differed  as  to  the  mode  and  place  in  which  the  loss 
shall  be  ascertained  and  the  valuations  made  as  the  basis  of  the 
apportionm^it.*  As  a  general  rule,  the  value  of  tiie  ship  for  con- 
tribution, where  she  had  received  no  extraordxnairy  injuries  during 
the  voyage,  and  has  not  been  repaired  on  that  account,  is  her  value 
at  the  time  of  her  arrival  at  the  termination  of  the  voyage;  but  if 
she  met'  with  damage  before  she  arrived,  by  perils  of  the  sea,  and 
had  been  repaired,  then  the  value  to  be  assumed  in  the  adjustment 
is  her  worth  before  such  repairs  were  made.^*  In  estimating  the  value 
of  a  stranded  ship  for  contribution  of  expenses  of  raising  her,  the 
original  value  may  be  taken  as  the  basis,  making  a  reduction  of  the 
diminution  in  her  value  by  the  stranding.*"  Where  the  ship  is  sacri- 
ficed and  is  to  be  contributed  fox,  the  amount,  strictly  speaking, 
should  be  her  value  antecedent  to  the  l<m  or  injuries  received;  but 
as  that  requirement  can  seldom  be  met,  the  usual  resort  is  her  value 
at  the  port  of  departure,  making  such  deduction  for  deterioration  as 
appears  to  be  just  and  reasonable.**  In  some  jurisdictions  there  ia  a 
deduction  also  of  the  expense  of  carrying  the  vessel  back  to  the  place 
where  the  voyage  commenced.**  In  cases  where  the  ship  has  suffered 
no  greater  deterioration  than  the  usual  wear  and  tear  of  a  voyage, 
the  practice  in  many  jurisdictions  is  to  deduct  from  her  value  at  the 
time  of  sailing  an  arbitrary  proporticm,  often  one  fifth,  though  the 
rate  differs  in  various  places,'*  Where  no  other  evidence  is  offered 
by  either  party,  it  is  not  error  for  the  commissioner  to  assume  that 

6.  Chamberlain  v.  Beed,  13  Me.  357,  Dec.  201;  Gray  v.  Wain,  2  Serg.  &  R. 
29  Am.  Dee.  506.  (Pa.)  229,  7  Am.  Dec.  C42. 

7.  Barnard  v.  Adams,  10  How.  270,  11.  Star  of  Hope,  9  Wall.  203, 19  U. 
13  U.  S.  (L.  ed.)  417  (two  and  one  S.  (L.  ed.)  638. 

half  per  cent  commission  allowed).  12.  Bedford  Commercial  Ina  Go.  v. 

8.  Star  of  Hope,  9  Wall.  203,  19  U.  Parker.  2  Pick.  (Mass.)  1,  IS  Am.  Dee. 
S.  (L.  ed.)  638;  Bedford  Commercial  388. 

Ins.  Co.  V.  Parker,  2  Pick.  (Mass.)  1,  13.  Star  of  Hope,  9  Wall.  203,  19 

13  Am.  Dec.  388.  U.  S.  (L.  ed.)  638;  Gray     Wain,  2 

Note:   2  Am.  Dee.  207.  Ser^.  &  R.  (Pa.)  229,  7  Am.  Deo.  642. 

And  see  supra,  par.  532,  534,  636.  Note:  2  Am.  Deo.  208. 

9.  Leavenworth  v.  DelaBeld,  1  14.  Gray  v.  Wain,  2  Serg.  &  E. 
Cainea  (N.  Y.)  573,  2  Am.  Dec.  201;  (Pa.)  229,  7  Am.  Deo.  642. 

Gray  t.  Wain,  2  Qetg.  ft  B.  (Pa.)  229,  15.  Leavenworth    v.    Delafleld,  1 

7  Am.  Dec.  642.  Gaines  (N.  Y.)  573,  2  Am.  Dec.  201 

10.  Star  of  Hope,  9  Wall.  203, 19  U.  and  note;  (Jray  v.  Wain,  2  Serg.  &  R. 
8.  (L.  ed.)  638;  Leavenworth  v.  Dela-  (Pa.)  229,  7  Am.  Dec  642. 

fleld,  1  Cainea  (N.  7.)  67S,  2  Am. 
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tiie  valuation  of  the  ship  as  given  in  the  policy  of  insurance  upon  her 
18  the  proper  haais  of  her  contributory  value  in  the  statement  of  the 
amount  for  general  average.'*  Masts  or  other  equipment  will  be 
contributed  for  at  thur  value  at  the  time  they  are  separated  and  cast 
away,  disregarding  injuries  received  before  that  time.*' 

553.  Valuation  of  Cargo. — In  an  average  arising  from  jettisonf  the 
ancient  usage  was  to  take  ihe  value  of  the  goods  thrown  out  and 
those  liable  to  the  contribution  at  the  prime  cost,  when  tiie  accident 
happened  before  the  voyage  was  half  performed.**  However,  the 
modem  rule  is  to  base  the  contribution  upon  the  values  of  both  at  the 
port  of  destination,  or  where  tiie  average  is  adjusted.**-  And  this 
rule  is  equally  appIicoUe  in  a  case  where  cargo  is  removed  from  a 
vessel  voluntarily  stranded,  and  forwarded  to  destination  in  another 
bottom.**  This  is  a  just  estimate,  because  it  puts  Uie  owners  of  the 
lost  goods  upon  the  same  footing  with  the  owners  of  those  which 
were  saved,  and  it  has  the  advantage  of  being  easily  reduced  to  prac- 
tice; the  price  actually  brought  by  the  goods  saved  at  the  port  of 
delivery  serving  as  a  standard  for  those  which  were  lost.*  Where 
the  goods  are  not  sold,  and  there  is  no  known  market  value  at  destina- 
tion, the  invoice  value  is  the  foundation  of  tiie  estimate,  and  this 
invoice  value  is  generally  taken  for  this  purpose  whenever  the  average 
is  adjusted  at  some  other  port  than  the  port  of  destination.*  In  case 
of  capture,  it  has  been  held  that  the  average  should  be  calculated  upon 
the  first  cost  or  invoice  price  of  the  cargo,  and  charges  at  the  port  of 
departure,  and  not  the  price  they  would  have  brought  at  their  des- 
tination.* In  tile  adjustment  of  a  general  average  at  the  home  port, 
where  there  is  no  invoice,  the  value  contained  in  the  bill  of  lading  is 
to  be  taken  to  be  tiie  value  of  the  cargo  as  between  the  shipper  and 
shipowner.*  Evidence  that  the  shipper  had  received  from  the 
underwriters  the  amount  for  which  goods  lost  were  insured  is  not 
relevant,  in  an  action  by  tiie  shipper  against  the  owners  of  the  vessel 
for  general  average,  nor  is  the  sunount  so  received  evidence  of  the 
value  of  the  goods.* 

16.  Star  of  Hope,  9  Wall.  203, 19  U.  (Pa.)  229,  7  Am.  Dec.  'M2. 

S.  (L.  ed.)  638.  20.  Baniard  v.  Adams,  10  How. 

17.  Teetaman  v.  Clamageran,  2  Ia.  270,  13  U.  S.  (L.  ed.)  417. 

195,  22  Am.  Dec.  127  and  note ;  Crock-  1.  Leavenworth    v.    Delafteld,  1 

ett  V.  Dodge,  12  Me.  190,  28  Am.  Dec  Cainea  (N.  T.)  573,  2  Am.  Dee.  201 

170.  and  note;  Gray  v.  Wain,  2  Serg.  A  IL 

1«.  Caark  V.  United  F.,  etc.,  Ins.  Co.,  (Pa.)  229,  7  Am.  Dec.  642. 


19.  Barnard  v.  Adams.  10  How.  270,  3.  Leavenworth    v.    Delafldd,  1 

13  U.  S.  (L.  ed.)  417;  Clark  v.  United  Cainee  (N.  T.)  573,  2  Am.  Dee.  201 

F.,  etc.,  Ins.  Co.,  7  Mass.  366,  6  Am.  and  note. 

Dee.  60;  Leavenworth  v.  Delafleld,  1  4,  Note:  66  Am.  Dee.  60L 

Caines  (N.  Y.)  673,  2  Am.  Dee.  201  6.  Nimiek  v.  Holmes,  26  Pa.  St.  3ML 

and  note;  Gray  v.  Wain,  2  Seng.  &  R.  46  Am.  Dee.  710. 


7  Mass.  365,  5  Am.  Dee.  60. 


2.  Note:  2  Am.  Dec  207. 
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554.  Valuation  of  Frelslit — ^Freight  contributes  according  to  ita 
value  at  the  port  of  destination,*  or  of  intermediate  delivery,'  after 
deducting  seamen's  wages  and  other  charges  incident  to  earning  it* 
In  many  jnrisdictionSf  the  principle  of  arbitrary  valuation  prevails, 
the  contribution  being  levied  upon  one  third  to  one  half  ^e  gross 
freight,*  while  it  is  contributed  for  upon  the  basis  of  the  whole.** 
If  a  vessel  be  ciq>tured  during  her  voyage,  the  freight  will  be  charge- 
th\a  up  to  the  day  of  such  cc^ture,  in  a  settlement  of  proportion  for 
general  avezage,  and  the  contribution  will  be  assessed  upon  the  under- 
writers on  freight  and  vessel  according  to  their  respective  interests.** 

555.  Lien  upon  Cargo  and  Vessel. — The  master  has  a  maritime  lien 
on  the  interests  saved,  and  remaining  in  his  possession,  for  tiie  amount 
due  in  contribution  to  the  owner  of  the  ^p."  Like  the  lien  for 
freight,  however,  it  depends  on  the  possession  of  the  goods  by  the 
master  or  shipowner,  and  ceases  when  they  are  delivered  to  the 
owner  or  consignee.**  Whatever  liability  rests  on  the  owner  after  he  has 
received  his  cargo  is  founded  upon  an  implied  promise  to  contribute, 
which  promise  is  implied  by  the  common  law,  and  not  by  the  mari- 
time law;  and  a  libel  in  personam  against  the  consignee  for  a 
general  average  contributi(m  cannot  thereafter  be  sustained  in  the 
admiralty  courts  of  the  United  States.**  The  owner  of  goods  sacrificed 
for  the  common  benefit  has  a  maritime  lien  on  the  vessel  for  that 
part  of  their  value  which  the  vessel  and  its  freight  are  bound  to  con- 
tribute toward  his  indemnity.**  This  lien  operates  by  the  maritime 

6.  Leavenworth  v.  Delafield,  1  S.  386, 15  S.  Ct.  657,  39  U.  S.  (L.  ed.) 
Caines  (N.  Y.)  573,  2  Am.  Deo.  201;  742;  Louisville  Underwriters  v.  Pence, 
Gray  v.  Wain,  2  Serg.  &  R.  (Pa.)  229,  93  Ky.  96,  19  S.  W.  10,  40  A. 
7  Am.  Dec.  642.  S.  R.  176;  Chamberlain  v.  Reed,  13 

7.  Maggrath  v.  Chnreh,  1  Caines  (N.  Me.  357,  29  Am.  Dec.  506;  Marwick  v. 
Y.)  196,  2  Am.  Dec.  173;  Leavenworth  Rogers,  163  Mass.  50,  39  N.  E.  780,  47 
V.  Delafield,  1  Caines  (N.  Y.)  673,  2  A.  3.  R.  436;  Cheraw,  etc.,  R.  Co.  v. 


8.  aark  v.  United  F.,  etc.,  Ins.  Co.,  58  Am.  Rep.  733. 
7  Mass.  365,  5  Am.  Dec.  50 ;  Leaven-  18.  Cutler  v.  Rae,  7  How.  729,  12 
worth  V.  Delafield,  1  Caines  (N.  Y.)  U.  S.  (L.  ed.)  890;  Du  Pont  v.  Vance, 
573,  2  Am.  Dec.  201;  Gray  v.  Wain,  2  19  How.  162,  15  U.  S.  (L.  ed.)  584; 
Serg.  &  R.  (Pa.)  229,  7  Am.  Dec.  642.  Bags  v.  Linseed,  1  Black  108, 17  U.  S. 

9.  Leavenworth  v.  Delafield,  1  (L.  ed.)  35;  Cheraw,  etc.,  H.  Co.  v. 
Caines  (li.  Y.)  573,  2  Am.  Dec.  201  Broadnaz,  109  Pa.  St.  432,  1  Atl.  228, 
and  note ;  Gray  v.  Wain,  2  Sei^,  ft  B.  58  Am.  Rep.  733.  And  see  supra,  par. 


11.  Leavenworth    v.    Delafield,    1  U.  S.  (L.  ed.)  890. 
Caines  (N.  Y.)  573,  2  Am.  Dec  20L  16.  Du  Pont  v.  Vance,  19  How.  162, 

12.  Cutler  v.  Rae,  7  How.  729, 12  U.  15  U.  S.  (L.  ed.)  584;  RaUi  v.  Troop, 
S.  (L.  ed.)  890;  Dupont  v.  Vance,  19  157  U.  S.  386,  15  S.  Ct.  657,  39  U.  S. 
How.  162, 15  U.  S.  (L.  ed.)  584;  Hob-  (L.  ed.)  742;  Louisville  Underwriters 
flpn  V.  Lord,  92  U.  S.  397,  23  U.  S.  v.  Pence,  93  Ky.  96, 19  S.  W.  10,  40  A. 
(L.  ed.)  613;  EalU  v.  Troop,  167  U.  S.  B.  176;  Marwiok  v.  Rogers,  163 


Am.  Dec  201  and  note. 


Broadnax,  109  Pa.  St.  432.  1  AtL  228, 


(Pa.)  229,  7  Am.  Dec  642. 
10.  Note:  2  Am.  Dec  208. 


500. 


14.  Cutter  v.  Rae.  7  How.  729,  12 
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law  as  a  hypothecation  of  the  vessel  and  ia  capable  of  enforcement  by 
a  proceeding  in  rem  against  the  vessel,  and  against  the  residue  of 
the  cargo  if  it  has  not  been  delivered.^* 

556.  Average  Bonds. — ^In  case  of  dispute  as  to  liability  for  general 
average,  or  where  investigation  is  necessary  before  claims  can  be 
adjusted,  it  is  customary  and  lawful  for  the  master  to  deliver  the  cargo 
only  upon  ihe  execution  of  a  general  average  bond  conditioned  upon 
the  payment  of  such  average,  if  any,  as  may  be  found  due  upon 
proper  adjustment  conformably  to  the  law  and  usage  of  the  porL^^ 
The  legal  operation  and  effect  of  such  bond  is  to  fix  the  measore  of 
the  obligor's  liability,  and  secure  paym^it  of  the  amount,  unless  it 
shall  afterward  appear  that  it  was  not  a  case  for  general  average. 
The  obligor  may  set  up  want  of  con^deraUon,  fraud  or  mistake 
as  a  defense ;  and  it  is  also  a  good  defense  that  the  loss  was  caused  by 
unseaworthiness  of  the  vessel  or  misconduct  of  the  master.^* 


557.  Definition  and  Nature. — Demurrage,  in  the  strict  sense  of  the 
term,  means  a  sum  of  money  due  by  express  contract  for  the  deten- 
tion of  a  vessel  in  loading  or  unloading,  one  or  more  days  beyond  the 
time  allowed  for  that  purpose  in  the  charter  party.*'  According  to 
some  authorities  demurrage,  stricUy  speaking,  can  be  recovered  only 
when  it  is  expressly  reserved  by  the  charter  or  bill  of  lading,**  tiiough 
damages  in  the  nature  of  demurrage  are  recoverable  for  detention 
beyond  a  reasonable  time  in  unloading  if  there  is  no  express  stipula- 
tion to  pay  demurrage.*  In  this  coimtry,  however,  and  e^>ecially  in 
the  United  States  courts,  the  term  has  a  wider  application,  and 
embraces  all  cases  of  improper  delay  or  detention  of  a  vessel,  and 
although  often  a  matter  of  contract  is  not  necessarily  so.'   It  is  an 

Man.  60,  39  N.  B.  780,  47  A.  S.  R.  phia,  etc..  Coal,  etc.,  Co.,  77  Fed.  919, 
436.  40  U.  S.  App.  157,  23  C.  C.  A.  564,  35 

16.  Dnpont     Vance,  19  How.  162,  L.R.A.  623;  Kicolette  Lumber  Co.  v. 


17.  Hobson  v.  Lord,  92  U.  S.  397,  23  Atl.  1060,  110  A.  S.  R.  550,  5  Ann. 
U.  S.  (L.  ed.)  613;  Fowler  v.  Rath-  Caa.  387,  3  L.R.A.(N.S.)  327  and  note, 
bone,  12  Wall.  102,  20  U.  S.  (L.  ed.)  1.  Wordin  v.  Bemis,  32  Conn.  268. 
281;  Barker  v.  Baltimore,  etc.,  R.  Co.,  85  Am.  Dec.  255  and  note;  Nicolette 
22  Ohio  St.  45, 10  Am.  Rep.  726:  Che-  Lumber  Co.  v.  People's  Coal  Co.,  213 
law,  etc.,  R.  Co.  v.  Broadnax,  109  Pa.  Pa.  St.  379,  62  Atl.  1060,  110  A.  S. 
St  432,  1  Atl.  228,  58  Am.  Rep.  733.  R.  550,  5  Ann.  Cas.  387,  3  L.RA.. 

18.  Cheraw,  etc.,  R.  Co.  v.  Broad-  (N.S.)  327. 

naz.  109  Pa.  St.  432,  1  AU.  228,  5»  Note:  30  A.  S.  B.  636. 

Am.  Bep.  733.  2.  The  Apollon,  9  Wheat.  362,  6  0. 

19.  Wordin  r.  Bemis.  32  Conn.  268,  S.  (L.  ed.)  111. 

85  Am.  Dec  255.  Notes:  30  A.  S.  B.  635  ;  3  L.R.A. 

Note:  30  A.  S.  R.  634.  (N.S.)  327. 

80.  Empiza  Transp.  Co.     Huladel-  And  see  infra,  par.  561  et  aeq.  For 


XV.  Demuebaqb 
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1430 


SHZPPINO 


§8  568,  S69 


extended  freight  or  reward  to  the  vessel  in  compensation  for  the  earn- 
ing she  has  been  improperly  caused  to  loee,  and  the  liability  for  it 
Btanda  upon  the  same  footing  as  liability  for  freight.* 

558.  Effect  of  Express  Stipulation  as  to  Time. — Where  the  contract 
of  affreightment  expressly  stipulates  that  a  given  number  of  days 
shall  be  allowed  for  tiie  discharge  of  the  cargo,  such  a  limitation  is 
an  express  stipulation  that  the  vessel  shall  in  no  event  be  detained 
longer  for  that  puriwse,  and  if  so  detained  it  is  considered  as  the 
delay  of  the  freighter  for  which  he  is  liable,  even  where  it  was  not 
occasioned  by  his  fault,  but  was  inevitable.*  For  example,  it  is  no 
defense  that  the  delay  was  occasioned  by  the  crowded  state  of  the 
docks,  or  by  port  regulations  or  government  restraints.*  If,  however, 
the  charter  calls  merely  for  "despatch,"  "quick  despat(di,"  or  "cus- 
tomary quick  despatch,"  the  requirement  is  that  the  loading  or 
unloading  shall  be  without  undue  delay.' 

559.  Lay  and  Roiming  Days;  Computation  of  Time. — Lay  days  are 
the  days  specified  in  a  contract  of  affreightment,  which  the  charterer 
of  a  vessel  is  permitted  to  detain  her  for  loading  or  unloading  without 
incurring  liability  to  pay  demurrage.  "Running  days"  are  all  days 
on  which  the  ship  could  run ;  and  where  the  word  "days,"  simply^  is 
used,  running  days  are  meant,  unless  tihere  is  some  special  custom 
to  the  contrary.'  The  prevailing  doctrine  in  this  country  is  that 
unless  the  charter  parly  or  bill  of  lading  manifests  a  contrary  inten- 
tion, the  stipulated  lay  days  do  not  begin  to  run  as  against  the  con- 
signee until  the  vessel  has  arrived  at  her  berth,  or  other  usual  and 
customary  place  for  loading  or  unloading,  and  is  in  actual  readiness 
to  discharge  her  cargo  in  accordance  with  her  legal  obligation.*  How- 
ever, the  insertion  in  tiie  standard  form  of  charter  party  of  the  words 
"whether  in  berth  or  not"  after  the  phrase  "time  to  commence  to  run 
when  steamer  is  ready  to  unload  and  written  notice  given"  causes  Hie 
lay  days  to  begin  to  run  from  the  time  the  notice  is  given,  whether 
a  berth  is  ready  or  not.*  Neither  the  day  of  "readiness"  nor  the 
day  of  "despatch"  is  included  in  the  number  of  days  given  for  loading 
a  vessel  "counting  from  the  day  of  readiness   .   .   .   until  tiie  day 

a  full  discussion  of  the  right  of  car-  5.  Grossman  v.  Burrill,  X79  U.  S. 

riers  of  goods  generally  to  charge  de-  100,  21  S.  Ct  38,  45  U.  S.  (L.  ed.) 

murrage,  see  Carriers,  vol.  4,  p.  864  106. 

etseq.  6.  Note:  30  A.  S.  R.  640. 

3.  Note:  30  A.  S.  R.  635.  7.  Note:  30  A.  S.  R.  639,  640. 

4.  Grossman  v.  Burrill,  179  U.  S.  8.  W.  K.  Niver  Goal  Co.  v.  Cher- 
100,  21  S.  Ct.  38,  45  tJ.  S.  (L.  ed.)  onea  Steamship  Co.,  142  Fed.  402,  73 
106;"  Empire  Transp.  Co.  v.  Philadel-  C.  C.  A.  502,  5  L.R.A.(N.S.)  126. 
phia,  etc..  Coal,  etc.,  Co.,  77  Fed.  919,  Note:  30  A.  S.  R.  639. 

40  U.  S.  App.  157,  23  C.  C.  A.  564,  35  9.  W.  K.  Niver  Coal  Co.  v.  Cheronea 

L.R.A.  623  and  note.  Steamship  Co.,  142  Fed.  402,  73  C.  C. 

Notes:  30  A.  S.  R.  635,  640  ;  36  A.  602,  6  LJLA.(N.S.)  126. 
L.R.A.  630  et  seq. 
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of  de^tch."  The  lay  days  and  the  time  consumed  in  bringing  the 
vessel  nearer  home  should  be  allowed  the  ohartrarers  who,  failing  to 
load  according  to  the  terms  of  the  conb^t,  are  sought  to  be  charged 
fcx  the  extra  time  and  delay  in  obtaining  another  cargo  at  a  different 
port.^^  The  words  "providing  for  demnrrage  for  every  day,  day  by 
day/'  in  a  charter  party,  are  to  be  construed  as  running  days,  and 
not  working  days,  and  all  days  are  to  be  counted,  including  Sundays 
and  holidays  and  rainy  days.  But  Sundays  and  holidays  are  not 
counted  as  lay  days  under  a  stipulation  for  "customary  quick  dee- 
patch,"  or  for  so  many  "working"  days,  or  when  the  vesBel  eould  not 
have  gotten  out  of  port  until  the  following  business  day.  Sometimes 
by  stipulation  "rainy  days"  are  excluded  from  the  computation.  Gen- 
erally this  signifies  only  days  on  which  rain  falls  to  such  an  extent  as 
to  interfere  with  the  execution  of  the  work  with  convenience  and 
safety ;  but  by  usage  in  certain  trades  it  will  include  any  rainy  weather 
in  which  the  particular  commodity  cannot  be  removed  without 
dfunage.^' 

560.  Stiptilatlont  Excusing  Delays  beyond  Charterer's  Control. — 

Charter  parties  often  expressly  exclude  from  the  lay  days  time  lost 
by  certain  specified  accidents,  or  other  causes  beyond  the  charterer's 
control;  or  provide  that  demurrage  shall  be  due  only  for  detention 
by  the  fault  of  the  charterer.'*  The  words  "other  causes  beyond  the 
charterer's  control"  are  to  be  construed  ejusdem  generis  with  what 
precedes  them,*'  cmd  will  not  relieve  the  charterer  from  liability  on 
the  ground  that  the  vessel  is  compelled  to  await  its  turn  in  a  congested 
harbor,  where  the  consignee,  for  his  own  convenience,  designates  the 
most  congested  wharf  for  discharging,  contributes  to  the  congestion 
through  vessels  chartered  by  himself,  and,  by  the  use  of  other  facilities 
under  his  control,  might  have  discharged  the  vessel  within  the  time 
stipulated.^*  Nor  can  rebate  in  demurrage  be  made  for  a  day  on 
which  weather  conditions  necessarily  shorten  working  hoiu^,  where 
the  lay  days  are  already  exhausted,  and  the  charter  party  relieves  the 
charterer  from  liability  for  delay  through  causes  beyond  his  control, 
"unless  the  steamer  is  already  on  demurrage.""  A  detention  of  a 
vessel  for  unloading  caused  by  the  firing  of  guns  from  an  enemy's 

10.  Merritt  v.  Ona,  44  Fed.  369,  U  100,  21  S.  Ct  38,  45  U.  S.  (L.  ed.) 
L.B.A.  724  and  note.  106. 

11.  Benson  v.  Atwood,  13  Md.  20,     16.  W.  K.  Niver  Coal  Co.  v.  Cher- 


13.  W.  K  Niver  Coal  Go.  v.  Cher-  16.  W.  K.  Kiver  Goal  Co.  v.  Cbei^ 
onea  Steamship  Co.,  142  Fed.  402,  73  onea  Steamship  Co.,  142  Fed.  402,  73 
G.  G.  A.  502,  5  L.B.A(N.S.}  126  and  C.  G.  A.  602,  5  L.RA.(N.S.)  126. 


Notes:  30  A  S.  B.  640;  35  LJLA  onea  Steamship  Co.,  142  Fed.  402,  73 
to  et  seq.  C.  C.  A  602,  6  LBA.(N.8.)  126. 

14.  Crossnuut  v.  Bnzrill,  179  U.  S. 


71  Am.  Dee.  611. 
18.  Note:  30  AS.  B..640. 


onea  Steamship  Co.,  142  Fed.  402,  73 
C.  G.  A.  602,  5  L.B.A.(N.S.)  126. 


note. 


17.  W.  K.  Niver  Coal  Co.  v.  Cher-  • 
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daps  of  war  upon  the  foxts  in  the  harbor,  directly  affecting  the  vessel 
and  making  ^e  discharge  of  the  cargo  dangerous  and  impossible, 
cannot  be  considered  as  caused  by  "default"  of  the  charterers  within 
the  meaning  of  a  charter  party  stipulating  for  demurrage  in  case  of 
their  default.**  Where  a  charter  party  excludes  from  the  computation 
of  the  time  of  loading  any  time  lost  by  droughts,  floods,  storms,  and 
any  extraordinary  occurrences  beyond  the  control  of  the  charterer,  the 
shipowner  is  not  entitled  to  demurrage  for  delay  caused  by  droughts 
or  floods  in  tiie  streams  or  rivers  ^icb  are  the  source  of  supply  of  the 
oaigoes.  But  the  drought  exc^tioo  does  not  ^iply  to  previous 
droughts  in  the  streams  down  which  the  cargo  is  floated,  making  a 
scarcity  in  the  market,  and  preventing  the  securing  of  a  cargo.  The 
wedging  in  of  lighters,  and  the  consequent  delay  in  discharging  a 
vessel,  are  results  of  "frost,"  witiiin  the  meaning  of  an  exception  in 
a  charter  parl^.  A  clause  in  a  charter  party  l£at  "during  obstruc- 
tion of  the  navigatifKi  by  ice  the  lay  days  are  not  to  be  counted" 
applies  to  such  obstruction  as  prevents  the  loading  of  the  vessel  as 
wdl  as  to  Buoh  as  prevents  her  from  going  to  sea.^* 

561.  Liability  for  Detention  of  Vessel  When  No  Time  Is  Fixed 
for  Loading  m  Unloading. — A  person  who  charters  a  vessel,  under  a 
contract  that  is  silent  as  to  the  time  of  unloading  and  discharge,  con- 
tracts by  implication  that  he  will  unload  and  discharge  her  witiiin  a 
reasonable  time  or  with  reasonable  diligence,*"  and  for  a  breach  of 
this  implied  agreement  he  is  liable  for  damages  in  the  nature  of 
demurrage.*  What  is  a  reasonable  time  is  to  be  determined  in  view 
of  all  the  ffiristing  facts  and  circumstances,  ordinary  and  extraordinary, 
legimately  bearing  upon  that  question  at  the  time  of  the  vessel's 
arrival  and  discharge.*  Ordinarily,  the  time  allowed  for  un- 
loading hy  the  custom  of  the  port  is  the  standard,  and  the  con- 
signee is  liable  for  detention  thereafter  if  he  could  have  completed 
unloading  in  that  time  by  the  use  of  ordinary  dili^noe.*  However,- 
there  is  no  absolute  duty  on  the  consignee  to  unload  within  tiie  cus- 

18.  CroBsmui  v.  Bmrill,  170  V.  S.  Pa.  St.  379,  62  Ati.  1060, 110  A  8.  B. 
100,  21  S.  Ct  38,  45  V.  8.  (L.  «d.)  650,  6  Ann.  Cas.  387,  3  L.RA.(N.S.) 
106.  327.  ' 

19.  Note:  30  A.  S.  R.  640.  Notes:  85  Am.  Dee.  260  ;  30  A.  8. 
80.  Empire  Transp.  Co.  v.  Philadel-  R.  635,  636. 

pbia,  etc..  Goal,  etc.,  Ga,  77  Fed.  019,  And  see  sopra,  par.  567. 

40  U.  8.  App.  167,  23  C.  C.  A.  664,  36  2.  Gupize  Transp.  Ca  v.  I^iladd- 

L.HJl.  623;  Van  Bttm  v.  Newton,  134  phia,  etc.,  Coal,  ete.,  Ca,  77  Fed.  919, 

N.  Y.  143,  31  N.  E.  33^  30  A  8.  B.  40  U.  8.  App.  167, 23  C.  G.  A.  664,  36 


1.  Wordin  v.  Beams,  32  Conn.  268,  phia,  etc..  Goal,  ete.,  Co.,  77  Fed.  919, 
85  Am.  Dee.  256  and  note;  Nicolette  40  U.  8.  App.  167, 23  C.  C.  A  664,  3& 
LumbfT  Co.  V.  People's  Coal  Co.,  213  L.B.A  623. 
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toioary  time  regardless  of  oin:umsianoe&;  and  if  prevented  from  Bp 
doing  by  causes  beyond  his  control,  he  is  not  liable  for  the  resulting 
detention  of  the  veaseL' 

562.  Circumstances  Ezcusiiig  Detention  in  Absence  of  Stipula- 
tion.— ^If  the  charter  party  does  not  specify  a  definite  number  of  lay 
days,  a  consignee  is  not  liable  for  the  detention  of  a  vessel  eompelled, 
on  account  of  .congestion  of  the  port,  to  wait  a  long  time  for  her  turn 
at  the  dock  for  unloading  in  accordance  with  the  custom,  which 
delay  the  consignee  could  not  have  avoided  by  the  use  of  reasonable 
diligence.*  If,  however,  the  delay  is  caused  by  the  crowded  condition 
of  a  wharf  designated  by  the  consigneei  or  other  fault  on  his  part, 
the  vessel  is  entitled  to  demurrage.*  Under  a  contract  calling 
merely  for  delivery  "at  wharf,"  the  consignee  cannot  be  held  for 
delay  without  his  fault  of  a  vessel  in  obtaining  a  berth  to  discharge, 
notwithstanding  a  local  custom  requiring  hun  to  designate  a  berth 
and  making  him  answerable  for  delay  in  so  doing.'  Apart  from  a 
different  agreement,  a  contract  to  deliver  at  a  port  implies  delivery  at 
a  wharf  or  other  convenient  or  customary  place;  and  a  master  pre- 
vented by  ice  from  bringing  his  vessel  to  a  wharf  is  not  entitled  to 
demurrage,  although  the  consignees  cut  a  way  through  the  ice  for 
anothw  vessel.^  If  a  ship,  being  unable  to  complete  her  lading  in 
port  owing  to  lack  of  water,  goes  outside  to  complete  her  cargo,  and 
the  charterer  refuses  to  load  her  there,  he  will  be  liable  for  demurrage. 
And  where  a  charterer  stipulates  in  the  bill  of  lading  for  a  certain 
depth  of  water  at  a  berth,  the  owner  is  entitled  to  demurrage  for  the 
delay  resulting  from  a  lade  of  that  depth  of  water.*  Demurrage  is 
allowed  for  delay  through  the  owners  of  cargo  having  no  agent  at  the 
port  of  destination  from  whom  the  captain  can  receive  ordera,"  or 
where  the  delay  is  caused  by  the  issuance  of  an  attachment  against 
the  cargo,''  but  not  for  detention  of  the  vessel  at  a  port  of  call  specified 
in  tiie  charter  party  upon  suspicion  of  being  enemy  property.'* 

4.  Empire  Transp,  Co.  v.  Philadel-  85  Am.  Dec  256;  MeNeal  v.  Braun,  53 

phia,  etc,  Coal,  etc.,  Co.,  IT  Fed.  919,  N.  J.  L.  617,  23  AtL  687,  26  A.  S.  R. 

40  U.  S.  App.  157,  23  C.  C.  A.  564,  35  441. 

L.R.A.  623.  7.  Moore  v.  United  States,  196  U.  S. 

Notes:  85  Am.  Deo.  260  ;  30  A.  S.  R.  157,  25  S.  Ct.  202,  49  U.  S.  (L.  ed.) 

636  et  seq.,  641.  428. 

6.  Empire  Transp.  Co.  t.  Philadel-  8.  Hodgdon  v.  New  Haven,  etc.,  R. 

phia,  etc..  Coal,  etc.,  Co.,  77  Fed.  919,  Co.,  46  Conn.  276,  33  Am.  Rep.  21. 

40  U.  8.  App.  157,  23  C.  C.  A.  664,  35  Note :  30  A.  S.  R  641. 

L.R.A.  623;  W.  K.  Niver  Coal  Co.  v.  9.  Note:  30  A.  S.  R.  641. 

Cberonea  Steamship  Co.,  142  Fed.  402,  10.  Benson  v.  Atwood,  13  Md.  20,  71 

73  C.  C.  A.  502,  5  L.R.A.(N.S.)  126;  Am.  Dec.  611. 

Wordin  v.  Bemis,  32  Conn.  268, 85  Am.  Note :  30  A.  S.  B.  641. 

Dec.  255.  11.  Note:  30  A.  S.  R.  64L 

Note:  30  A.  S.  R.  638.  12.  Houe  v.  Gniverman,  1  Craoch 

6.  Wordin  v.  Bemis,  32  Conn.  268,  214,  2  U.  S.  (L.  ed.)  86. 
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563.  LlatiiUty  fin  Mayt  Caused  Ivy  Strfltei^Theforeigfnng  pria> 
dples  have  received  interesting  applications  in  cases  wherein  the  vessel 

has  been  detained  by  a  strike  of  the  charterer'  laborers  engaged  in 
the  nnloading.  If  a  d^nite  number  of  lay  days  is  allowed  for  unload- 
ing, the  charterer,  in  the  absence  of  a  stipulation  to  the  contrary,  is 
liaUe  for  demurrage  caused  by  the  stnke,^'  although,  by  the  custom 
of  the  port,  the  shipowner  and  the  consignee  jointly  unloaded  the 
vessel,  and  the  men  of  both  went  out.'*  If,  however,  there  is  no 
exact  stipulation  as  to  the  time  of  discharging,  the  charterer  is  not 
responsible  for  detention  of  the  vessel  beyond  ^e  time  allowed  by  the 
custom  of  the  port  on  account  of  a  strike  and  such  subeequents*litimi- 
dation  and  violence  on  the  strikers'  part  as  prevent  otherJi^illing 
workmen  from  supplying  their  places.  A  charterer  is,  not  neglif^nt 
in  chartering  a  veaael  after  its  employees  have  struck,  where  there 
are  plenty  of  other  workmen  ready  to  take  their  places,  and  who  would 
have  taken  their  places  bad  tiiey  not  been  prevented  by  intimidation 
and  violence.**  The  charterer  must,  however,  secure  otiier  work- 
men  to  take  the  strikers'  places,  if  possible  to  get  them  on  reasonable 
terms,  and  if  notwithstanding  the  strike  they  could  by  reasonable 
exertion  have  taken  delivery  of  the  cargo  within  the  proper  time, 
the  strike  will  not  afford  them  any  defense.'*  But  this  principle 
does  not  extend  so  far  as  to  compel  the  charterers  to  grant  the  strikers' 
unreasonable  demands.''  Charter  parties  sometimes  expressly  stipu- 
late that  any  time  lost  by  reason  of  strikes,  lockouts  or  combinations 
of  workmen  shall  not  count  as  part  of  the  discharge  time.'*  The 
term  "strike"  as  used  in  a  clause  of  this  character  has  been  held  to 
mean  a  refusal  to  work  and  a  standing  out  for  higher  wages,  and 
not  to  include  an  abandonment  of  work  through  fear  of  cholera." 
To  come  within  the  exception,  the  strike  must  be  the  proximate  cause 
of  the  detention ;  so  that  a  strike  of  coal  operatives,  making  necessary 
the  importation  of  coal  to  such  an  extent  as  to  overtax  the  capacity 
of  a  harbor  and  delay  vessels  chartered  to  carry  coal  in  unloading, 
is  not  induded.*** 

18.  Empire  Transp.  Co.  t.  Pbiladel-  40  U.  S.  App.  157,  23  C.  C.  A.  564,  35 
phia,  etc,  Coal,  etc.,  Co.,  77  Fed.  919,  L.R.A.  623  and  note. 
40  U.  S.  App.  157,  23  C.  C.  A.  664,  35     18.  Empire  Transp.  Co.  v.  Philadel- 
L.B.A.  623  and  note.  phia,  etc.  Coal,  etc.,  Co.,  77  Fed.  919, 

Note:  30  A.  S.  B.  641.  40  U.  8.  App.  157,  23  C.  C.  A.  564,  35 

14.  Notes:  30  A.  S.  B.  641;  S5  L.R.A.  623  and  note;  W.  K.  Niver 


16.  Empire  Transp.  Co.  v.  Philadel-  142  Fed.  402,  73  G.  C.  A.  502,  6 

phia,  etc.,  Coal,  etc.,  Co.,  77  Fed.  919,  £i.B.A.(K.8.)  126  and  note. 

40  U.  8.  App.  157,  23  6.  C.  A.  564,  36  19.  Note:  5  L.B.A.(N.S.)  126. 

L.E.A.  623  and  note.  20.  W.  K.  Niver  Coal  Co.  v.  Cher- 

16.  Note:  6  L.R.A.(N.8.)  126, 128.  onea  Steamship  Co.,  142  Fed.  402,  73 

17.  Empire  Transp.  Co.  v.  Philadel-  G.  G.  A.  602,  6  L.BJl.(N.S.)  126. 
phia,  etc,  Coal,  etc.,  Co.,  77  Fed.  D19, 


1435 


Digitized  by 


§$  5H  565 


SHIPPIKG 


24  a  G.  L. 


564.  Persons  Liable  fior  Demunage  or  Daauces  iw  Detentiea  of 
VcsseL^IiabiUty  for  demurrage  generally  reste  upon  a  contract,  ex* 
prees  or  implied,^  and  the  contract  of  carriage  b^og  made  with  the 
oonsignor,  he  is  personally  liable  for  demurrage  or  damages  in  the 
nature  of  demurrage,  for  detention  beyond  the  agreed  or  neasonable 
time  for  loading,'  or  for  unloading  if  the  consignee  refuses  to  pay, 
notwithstanding  a  provision  in  the  bill  of  lading  that  it  shall  be  paid 
by  ihe  consignee.'  If,  however,  the  bill  of  lading  contains  a  stipu- 
lation for  demurrage,  dther  expressly  or  by  reference  to  the  charter 
party,  the  acceptance  of  the  goods  is  evidence  of  an  agreement  by  the 
consiJ^e  to  pay  demurrage  as  well  as  freight^  In  the  absence  of 
suoh^^latipn,  it  is  genemlly  held  that  the  oonngnee  or  his  assignee 
is  not  bound  to  respond  in  damages  in  the  nature  of  demurrage  for 
refusal  or  delay  in  accepting  the  cargo,  because,  not  being  a  party 
to  the  contract  in  the  bill  of  lading,  the  contract  implied  from  its 
subsequent  acceptance  by  him  cannot  extend  beyond  the  conditions 
upon  which  its  delivery  is  made  dependent,  and  does  not  bind  him 
to  accept  the  goods  at  any  particular  time.*  A  delay  at  the  place  of 
delivery,  occasioned  by  the  fault  of  the  consignee,  furnishes  an  excep- 
tion to  this  rule.*  The  consignee  is  not  liable  for  demurrage  where 
he  assigns  the  bill  of  lading  before  any  of  the  cargo  is  delivered,  and 
deUvery  is  made  to  the  assignee  accordingly.^  The  indorsee  of  a 
bill  of  lading  that  contains  no  reference  to  the  provisiona  for  demur- 
rage in  the  'charter  party  is  not  bound  by  them,  but  is  entitled  to 
take  the  goods  within  a  reasonable  time  after  arrival,  and  is  liable  to 
pay  damages  for  undue  delay  in  taking  them,  according  to  tiie  ordi- 
nary rules  of  law  which  govera  in  the  absrace  of  specific  agreement.^ 

565.  Vessel  Owner's  Lien  for  Demurrage. — In  the  abe^ce  of  a 
stipulation  expressly  giving  it,  a  shipowner  has  no  common  law  or 
equitable  lien  upon  the  cargo  for  demurrage.'  By  the  weight  of 
American  authority,  however,  he  has,  by  the  maritime  law,  a  lien — 

1.  Qage  T.  Mona,  12  Allen  (Mass.)  410,  90  Am.  Deo.  156;  Van  Etten  v. 
410,  90  Am.  Dec.  156.  See  snpia,  Hewtoc,  134  N.  Y.  143,  31  N.  £.  334^ 
par.  557  et  seq.  30  A.  S.  B.  630  and  note. 

2.  Van  Etten  v.  Newton,  134  N.  Y.  6.  Van  Etten  v.  Newton,  134  N.  Y. 
143,  31  N.  E.  334,  30  A.  S.  R.  630  143,  31  N.  E.  334,  30  A.  S.  R.  630 
and  note.   And  eee  supra,  par.  496.  and  note. 

3.  Van  Etten  v.  Newton,  134  N.  Y.  7.  Qage  v.  Horse,  12  Allen  (Mass.) 
143,  31  K.  E.  334,  30  A  S.  R.  630  and  410,  90  Am.  Dec.  155. 

note.  8.  Grossman  v.  Burrill,  179  U.  S. 

4.  (Jage  V.  Morse,  12  AUen  (Mass.)  100,  21  S.  Ct.  38,  45  U.  S.  (L.  ed.) 
410,  90  Am.  Dec.  156;  Van  Etten  v.  106.  And  see  supra,  par.  136,  418. 
Newton,  134  N.  Y.  143,  31  N.  E.  334>     9.  Nieolette  Lumber  Co.  v.  People's 
30  A.  S.  R.  630  and  note.  Coal  Co.,  213  Pa.  St  379,  62  Atl.  1060, 

5.  (3ro8sman  t.  Burrill,  179  U.  S.  110  A.  S.  R.  550,  5  Ann.  Cas.  387  and 
100,  21  S.  Gt  38,  45  U.  S.  (L.  ed.)  note,  3  Lit.A.(N.S.)  327  and  note. 
106:  Gage  v.  Hozse,  12  Allen  (Mass.) 
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or  .  more  stricU;  q)eakmg,  a  privilege — f<^  demurrage  and  damages 
in  the  nature  of  demurrage  which  may  be  enforced  in  admiralty 
by  an  action  in  rem."  But  it  has  been  held  that  when  no  notice  of 
any  claim  or  lien  for  demurrage  is  made  at  the  time  <^  the  delivery 
of  tiie  cargo,  nor  before  the  commencement  of  the  suit  to  recover 
demurrage,  no  action  in  rem  can  be  maintained.*^ 

566.  Actions  to  Recover  Demurrage. — D^urrage  in  its  strict  sense 
being,  as  has  been  seen,  a  certain  sum  due  by  express  contract,  general 
assumpsit  will  lie  for  its  recovery.  Assumfwit  will  also  lie  for  damages 
in  the  nature  of  demurrage,  because  they  result  from  a  breach  of  con- 
tract; but  the  count  must  be  special,  as  for  unliquidated  damages 
in  other  cases  of  breach  of  an  implied  contract.*'  When  the  contract 
of  affreightment  is  silent  as  to  the  time  of  loading  or  discharge,  the 
burden  is  on  the  party  claiming  damages  for  detention  of  the  vessel 
to  prove  that  the  charterer  or  consignee  did  not  use  due  diligence 
to  discharge  her,**  or  exceeded  some  customary  period  which.,  by 
implication,  was  part  of  the  contract.**  Proof  that  the  vessel  delayed 
beyond  the  customary  time  for  unloading  throws  upon  the  charterer 
the  burden  of  excusing  the  delay  by  proof  of  the  actual  circumstances 
of  the  delivery  and  his  reasonable  diligence  thereunder ;  *'  or  by 
showing  that  it  was  within  the  operation  of  a  cause  excepted  by  the 
charter  party.**  It  is  within  the  discretion  of  the  court  to  allow 
interest  on  sums  found  due  on  demurrage.^' 

567.  Allowance  of  Demurrage  for  Detention  Arising  Out  of  Torts. — 
Demurrage  is  regularly  allowed  for  the  time  a  vessel  is  laid  up  for 
the  repair  of  damages  suffered  in  a  collision,*^  or  is  detained  as  a 
result  of  other  maritime  tort,  such  as  an  illegal  capture  or  seizure 
of  the  vessel  followed  by  its  restoration  to  the  owner  after  detention.** 
But  the  arrest  and  detention  of  a  vessel  by  legal  process  in  a  suit  in 

10.  Notes :  30  A.  S,  R.  641 ;  3  L.B.A.  onea  Steamship  Co.,  142  Fed.  402,  73 
(N.S.)  327;  5  Ann.  Cas.  389.  C.  C.  A.  502,  5  L.R.A.(N.S.)  126. 

11.  Note:  30  A.  S.  R.  641.  18.  WilUamson  v.  Barrett,  13  How. 

12.  Nordin  v.  Bemis,  32  Conn.  268,  101,  14  U.  S.  (L.  ed.)  68;  Sturgis  r. 
85  Am.  Dec.  255  and  note.  .  Clough,  1  Wall.  269,  17  U.  S.  (L.  ed.) 

13.  Empire  Transp.  Co.  v.  Philadel-  580;  The  Favorita,  18  Wall.  698,  21 
phia,  etc.,  Coal,  etc.,  Co.,  77  Fed.  919,  U.  S.  (L.  ed.)  856;  The  Potomac,  105 
40  U.  S.  App.  157,  23  C.  C.  A.  564,  35  U.  S.  630,  26  U.  S.  (L.  ed.)  1194;  The 
L.R.A.  623.  Brand,  224  Fed.  391,  140  C.  C.  A. 

Note:  30  A.  S.  B.  638.  77.  Ann.  Cas.  1917B  996  and  note; 

14.  Note:  30  A.  S.  R.  638.  Carscallen   v,   Coeur  D'AIene,  etc., 

15.  Empire  Transp.  Co.  v.  Philadel-  Transp.  Co.,  15  Idaho  444,  98  Pac.  622, 
phia,  etc.,  Coal,  etc.,  Co.,  77  Fed.  suM,  16  Ann.  Cas.  544  and  note. 

40  U.  8.  App.  157,  23  C.  C.  A.  564,  35  Notes:  45  Am.  Dec.  59;  30  A.  S.  R 
L.R.A.  623.  639;  Ann.  Cas.  1917B  999  et  seq. 

18.  W.  K.  Niver  Coal  Co.  v.  Cher-     Ajid  see  supra,  par.  376  et  seq. 
onea  Steamship  Co.,  142  Fed.  402,  73      19.  The  Apollon,  9  Wheat.  362.  6 
C.  C.  A.  502,  5  L.B.A.(K.S.)  126.      U.  S.  (L.  ed.)  Ill;  The  Three  Frienda, 

17.  W.  E.  Niver  Coal  Co.  v.  Chei^  166  U.  S.  1,  17  S.  Ct.  405,  41  U.  & 
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rem,  which,  although  unfounded,  is  not  mala  fidfift,  does  not  entitle 
the  owner  to  demurrage.*^  The  fact  that  the  owner  substitutes  another 
vessel  during  the  period  of  the  detention  does  not  affect  his  right  to 
demurrage.'  It  ia  equally  well  settled,  howeverj  that  demurrage  will 
only  be  allowed  when  profits  have  actually  been,  or  may  be  reason- 
ably supposed  to  have  been,  lost,  and  the  amount  of  such  profits  is 
proved  with  reasonable  certainty.  The  mere  detention  of  the  vessel, 
or  inconvenience  arising  from  inability  to  use  her,  unaccompanied 
by  monetary  loss,  is  insufficient.'  Thia  owner  of  a  vessel  damaged 
in  a  colli^on  can  recover  compensation  for  her  loss  of  use  for  such  a 
period  of  time  only  as  is  necessary  to  complete  the  repairs  and  not  for 
an  unnecessary  or  unusual  delay.*  Nor  can  demurrage  be  claimed  in 
addition  to  the  amount  of  a  de(^e  evidently  intended  to  inielude  all 
damages.^ 

568.  Measure  of  Compensation. — In  estimating  the  amount  of  dam- 
ages resulting  from  the  detention  of  a  vessel,  Uie  sum  stipulated  in 
in  the  charter  party  as  demurrage  is  generally  the  measure  of  the 
damage'  If  there  is  no  such  standard  availaUe,  the  best  evidence 
of  damage  suffered  by  detention  is  the  sum  for  which  vessels  of  the 
same  size  and  class  can  be  chartered  in  the  market.*  In  the  absence 
of  such  market  value,  the  net  value  of  her  use  to  her  owner  in  the 
business  in  which  she  was  engaged  at  &e  time  of  the  wrongful  act 
is  a  proper  basis  for  estimating  damages  for  detention,  and  the  books 
of  the  owner  showing  her  earnings  about  the  time  of  such  act  ore 
competent  evidence  of  her  probable  earnings  during  the  time  of  her 
detention.'    From  the  gross  freight  must  be  deducted  so  much  as 


(L.  ed.)  897;  The  Conqueror,  166  U.  68;  The  Conqueror,  166  U.  S.  110,  17 
S.  110, 17  S.  a.  510, 41TJ.  S.  (L.  ed.)  S.  a.  510,  41  TJ.  S.  (L.  ed.)  937  and 
937  and  note.  note;  The  Brand,  224  Fed.  391, 140  C. 

Notes:  30  A.  S.  B.  639  ;  27  Eng.  C.  A.  77,  Ann.  Cas.  1917B  996  and 
BuL  GaB.  482.  note;  Benson  v.  Atwood,  13  Md.  20.  71 

And  see  supra,  par.  53,  280.  Am.  Dec.  611. 

80.  Note:  30  A.  8.  B.  641.  Note:  30  A.  S.  R.  639. 

1.  The  Favorita,  18  Wall.  598,  21  0.  6.  WilliaiuBon  v.  Barrett,  13  How. 
S.  (L.  ed.)  856.  101,  14  U.  S.  (L,  ed.)  68;  The  Poto- 

Note:  Ann.  Cas.  1917B  1001.  mac,  105  U.  S.  630,  26  U.  S.  (L.  ed.) 

S.  Williaznson  t.  Barrett,  13  How.  1194;  The  Conqueror,  166  U.  S.  110, 
101,  14  U.  S.  (L.  ed.)  68;  The  Con-  17  S.  Ct  510,  41  U.  S.  (L.  ed.)  937 
queror,  166  U.  S.  110,  17  S.  Ct  510,  and  note. 

41  U.  S.  (L.  ed.)  937  and  note.  Notes:  30  A.  8.  B.  641;  Ana.  Cu. 

Notes:  Ann.  Cas.  1017B  999  et  seq.;  1917B  1004. 
27  Eng.  Rul.  Cas.  483.  7.  Stuzgis  v.  Cloogh,  1  Wall  269, 17 

3.  Note:  Ann.  Cas.  1917B  1001  et  TT.  S.  (L.  ed.)  580;  The  Potomae,  105 
seq.  U.  8.  630,  26  U.  8.  (L.  ed.)  1194;  The 

4.  8turgi8  T.  Clongh,  1  Wall.  269, 17  Conqueror,  166  U.  S.  110,  17  S.  Ct 
U.  8.  (L.  ed.)  580.  510,  41  U.  S.  (L.  ed.)  937  and  note; 

5.  The  Apollon,  9  Wheat.  362,  6  The  Brand,  224  Fed.  391, 140  C.  C.  A. 
IT.  8.  (li.  ed.)  Ill;  Williamson  v.  Bni^  77,  Ann.  Cas.  1917B  996  and  note; 
lett,  13  How.  101,  14  U.  8.  (L.  ed.)  Southern  B.  Co.  v.  Beeder,  162  Ala. 
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wotdd  in  ordinary  casM  be  diaboiaed  on  aocount  of  her  expenses  in 
earning  it;  in  no  event  can  more  than  the  net  profits  be  recovered  by 
way  of  damages.^  The  probable  or  possible  profits  of  an  unfinished 
voyage  are  never  allowed.*  If  ihe  owner  hires  another  vessel  to  take 
its  place  during  the  period  o£  detenti(m  he  may  recover  as  compensa- 
tion for  the  loss  of  its  use  the  amount  expended  in  hiiing  the  sab' 
stitute." 

569.  Items  Included  in  Allowance  for  Demurrage. — ^Demurrage 
includes  the  ordinary  wear  and  tear  and  the  expenses  of  the  vessel,** 
such  as  the  hare  and  maintenance  of  the  crew,**  wharfage,  and 
fees  paid  to  watchmen.**  If,  therefore,  demurrage  has  been  awarded 
for  detffliti<m,  these  should  not  be  allowed  as  additional  items  of 
damage.**  But  the  cost  of  an  advertisement  and  protest  made  by  the 
captain  to  find  out  who  the  agent  of  the  charterer  is  is  allowable  in  an 
action  for  delay  in  a  voyage  through  the  charterer's  failing  to  have  an 
agent  from  whom  the  captain  is  to  receive  orders,  according  to  the 
terms  of  the  charter  party ;  such  cost  not  being  covered  by  an  allow- 
ance for  demurrage.*' 

570.  Right  to  Demurrage  for  Detention  of  Yachts.— Demurrage 
may  be  recovered  for  the  detention  of  a  yacht  by  a  wrongful  act, 
at  the  market  rate  of  such  craft,  although  she  was  never  let  for  hire, 
and  no  substitute  was  employed  by  her  owner  during  the  time  of  such 
detention.  The  amount  of  such  demurrage  may  be  determined  by 
the  testimony  of  those  engaged  in  chartering  yachts.**  However, 
mere  estimates  of  the  value  of  the  use  of  such  yacht,  made  by  friendly 
witnesses,  with  no  practical  illustrations  to  support  them  and  without 
any  showing  that  tiie  vessel  was  earning  profits  or  belonged  to  a  class 
of  vessels  for  which  there  is  a  steady  demand  in  the  market,  are  insuffi- 
cient to  be  made  the  basis  of  a  judicial  award  for  damages  by  its 
detention.*' 

227,  44  So.  699,  126  A.  S.  B.  23;  U.  S.  (L.  ed.)  111. 
Caiscallen  v.   Coeur  D'Alene,  etc.,     12.  Benson  t.  Atvood,  13  Md.  20,  71 
Transp.  Co.,  15  Idaho  444,  98  Pac.  Am.  Dec.  611. 
622,  16  Ann.  Cas.  544  and  note.  IS.  Note :  30  A.  S.  R.  635. 

Note:  30  A.  8.  R.  639.  14.  Benson  t.  Atwood,  13  Kd.  20,  71 

8.  The  Potomac,  105  U.  S.  630,  26  Am.  Dec  611. 

V.  S.  (L.  ed.)  1194.  Note:  30  A.  S.  B.  635. 

9.  The  Amiable  Nancy,  3  Wheat.  15.  Benson  v,  Atwood,  13  Md.  20,  71 
646,  4  U.  S.  (L.  ed.)  456;  La  Amistad  Am.  Dec.  611. 

De  Rnea,  5  Wheat  385,  6  U.  S.  (L.  16.  The  Conqaeror,  166  U.  S.  110, 
ed.)  115.  17  S.  Ct  510,  41  U.  S.  (L.  ed.)  937 

10.  Carscallen  v.   Coear  D'Alene,  and  note. 

ete.,  Transp.  Co.,  16  Idaho  444,  98     Notes:  30  A.  S.  B.  641;  Ann.  Cas. 

Pae.  622,  16  Ann.  Cas.  544  I917B  1005. 

Note:  Ann.  Cas.  19I7B  1003.  17.  The  Conqneror,  166  U.  S.  110, 

IL  The  Apollon,  9  Wheat  362,  6  17  S.  Ct.  610, 41 U.  S.  (L.  ed.)  037. 
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XVI.  Tugs  and  Tows 


In  OenenU 


571.  Definition;  Formation  and  Validity  of  Towago  Contract— 

A  towage  service  may  be  defined  as  the  employment  of  one  vesael  to 

aid  in  the  propulsion  or  to  expedite  the  voyage  of  another,  when  there 
^  no  circumstance  of  peril,  and  nothing  more  is  required  than  the 
acceleration  of  her  progress.'^  UnUke  salvage,  it  restB  exdnsiveiy 
upon  a  contract  duly  made  between  competent  parties,  which  has 
raost  of  the  incidents  of  contracts  in  general.  A  signal  for  a  tow  boat 
and  its  arrival  in  response  do  not  constitute  an  absolute  conlract  for 
towage  to  the  vessel's  destination,  and  if  two  tugs  f^pear  the  master 
of  the  vessel  may  select  either  one  witiiout  injury  to  rights  of  the 
other.  A  foreign  vessel  is  not  bound  by  a  custom  of  a  few  years' 
standing  among  local  tug  boat  owners  that  wh^  a  ship  arrives  and 
signals  for  a  tug  the  first  to  arrive  beside  her  shall  be  absolutely 
entitled  to  the  job.  It  has  been  intimated,  however,  that  if ,  in  re- 
sponse to  a  signal  for  towage,  only  one  b(mt  approaches  tiie  veaeel, 
and  the  captain  refuses  to  be  towed,  he  and  his  owner  might  be 
bound  to  remunerate  the  owner  of  the  boat  for  the  unnecessary 
trouble  and  expense  to  which  they  may  have  been  put  by  the  waver- 
ing and  indecisive  conduct  of  the  person  who  caused  such  expense.^* 
A  contract  to  tow  ice  bound  vessels  out  of  a  harbor  has  been  held  ultra 
vires  a  corporation  chartered  for  the  carriage  of  passengers  and  mer- 
chandise. Even  where  such  contracts  are  within  the  scope  of  the 
corporate  charter,  a  general  and  ordinary  agent  empowered  to  make 
contracts  for  the  carriage  of  goods  and  merchandise  has  no  authority 
to  contract  for  such  towage  services  without  special  authority,  and 
the  corporation  is  not  bound  unless  it  ratify  his  act,  and  such  ratifica- 
tion is  not  to  be  inferred  from  the  mere  receipt  of  the  towage  fee 
by  the  corporation  without  knowledge  of  what  account  it  wad  paid 
on  or  the  terms  of  the  contract  for  the  service.** 

572.  Operation  of  Contract;  Implied  Warranties;  Effect  of  Delay. — 
When  a  steam  vessel  engages  to  tow  another  boat  for  a  certain  remu- 
neration from  one  point  to  another,  she  does  not  warrant  that  she  will 
be  able  to  do  so,  and  will  do  so,  under  all  circunastancea  and  at  all 
hazards.  She  may  be  prevented  from  fulfilling  her  contract  by  a  vis 
major,  by  accidents  which  were  not  contemplated,  and  which  may 
render  the  fulfilment  of  her  contract  impossible,  and  in  such  case, 
by  the  general  rule  of  law,  she  is  relieved  from  her  obligations.  But 
slie  does  not  become  relieved  from  her  obligations  because  unforeseen 

18.  M.  P.  Smith,  etc.,  Co.  v.  Trexler  Am.  Dee.  511. 

Lumber  Co.,  216  Fed.  134, 132  C.  C.  A.  20.  Pennsylvania,  etc.,  Nav.  Co.  v. 
378,  L.B.A.1915B  1086  and  note.         Dandridge,  8  Gill  &  J.  (Md.)  348,  29 

19.  Clark  v.  Gifford,  7  La.  524,  26  Am.  Dee.  543. 
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difficulties  occur  in  the  completion  of  her  task ;  because  &e  perform- 
ance of  the  task  is  interrupted  or  cannot  be  completed  in  the  mode  in 
which  it  was  originally  intended,  as  by  the  breaking  of  the  ship's 
hawsOT.*  Furthermore,  towage  is  an  undertaking  which  implies  suffi  - 
cient knowledge  and  skill  to  perform  it  safely,*  and  by  assuming  to 
render  the  service  the  towing  vessel  engages  that  she  will  use  her  best 
endeavors  for  that  purpose,  and  will  bring  to  the  task  competrat 
skill,  and  such  a  crew,  tackle  and  equipments  as  are  reasonably  to  be 
expected  in  a  vessel  of  her  class.*  The  law  also  implies  an  engage- 
ment that  each  vessel  shall  perform  her  duty  in  completing  it,  that 
proper  sJdll  and  diligence  will  be  used  on  board  of  each,  and  that 
neitiber  vessel,  by  neglect  or  misconduct,  will  create  unnecessary  risk 
to  the  other,  or  increase  any  risk  which  may  be  incidental  to  the 
service  undertaken.*  An  unreasonable  and  unnecessary  delay  in 
completing  the  towage  may  also  constitute  a  breach  of  the  contract 
rendering  the  tug  liable  for  any  damage  directly  and  proximately 
resulting  therefrom.  But  it  is  not  responsible  by  the  mere  fact  of 
such  delay  for  the  loss  of  the  tow  in  a  storm,  encountered  after  the 
voyage  is  resumed,  although,  as  the  event  proved,  the  barge  except  for 
the  delay  would  have  probably  arrived  safely  at  destination.  In 
such  case,  &e  storm  is  the  proximate  and  effident  cause  of  tiie  loss ; 
ihe  delay,  tiie  remote  cause.* 

573.  Relationship  between  Tug  and  Tow;  Authority  of  Masters. — 
By  employing  a  tug,  the  owners  of  the  tow  do  not  necessarily  consti- 
tute the  master  and  crew  of  the  tug  their  agents  in  performing  the 
service.  Their  contract  for  the  service,  even  though  it  was  nego- 
tiated with  the  master,  is,  in  legal  contemplation,  made  with  the 
owners  of  the  vessel.  The  master  of  the  tug,  notwithstanding  the 
contract  was  negotiated  with  him,  continues  to  be  the  agent  of  the 
owners  of  his  own  vessel,  and  they  are  responsible  for  his  acts  in  her 
navigation.*   The  fact  that  ^e  sum  to  be  paid  to  the  tug  for  the 

1.  American  Towing,  etc.,  Co.  v.  Ba-  Ballantine,  23  Ohio  St.  532,  13  Am. 
ker  Whiteley  Coal  Co.,  117  Md.  660,  Rep.  264;  Brown  v.  Clegg,  63  Pa.  St. 
84  Atl.  182,  Ann.  Caa.  1E)14A  46  and  51,  3  Am.  Rep.  522. 

note;  Daniels  v.  Ballantine,  23  Ohio  St.  Note:  L.R.A.1915B  1086. 

532, 13  Am.  Rep.  264;  Brown  v.  Clegg,  4.  Arctic  F.  Ins.  Co.  v.  Austin,  69 

63  Pa.  St.  51,  3  Am.  Rep.  522.  N.  Y.  470,  25  Am.  Rep.  221;  Brown 

Notes:  L.R.A.1915B  1086;  Ann.  Cas.  v.  Clegg,  63  Pa.  St.  51,  3  Am.  Rep. 

1914A  55.  522.    And  see  infra,  par.  578  et  seq. 

2.  Busaey  v.  Mississippi  Val.  Transp.  5.  Daniels  v.  Ballantine,  23  Ohio  St. 
Co.,  24  La.  Ann.  165,  13  Am.  Rep.  532,  13  Am.  Rep.  264. 

120;  Hays  v.  Paul,  51  Pa.  St.  134,  88  6.  The  Hector,  24  How.  110, 16  U.  S. 

Am.  Dec.  569.  (L.  ed.)  591;  The  Mabey,  14  Wall. 

3.  Sturgis  V.  Boyer,  24  How.  110,  204,  20  U.  S.  (L.  ed.)  881;  The  Clarita, 
16  U.  S.  (L.  ed.)  591;  American  Tow-  23  Wall.  1,  23  U.  S.  (L.  ed.)  146;  The 
ing,  etc.,  Co.  v.  Baker-Whiteley  Coal  Galatea,  92  TJ.  S.  439,  23  U.  S.  (L.  ed.) 
Co.,  117  Md.  660,  84  Ati.  182,  Ann.  727;  The  J.  P.  Donaldson,  167  U.  S. 
Cas.  1914A  46  and  nete;  Daniels  v.  599,  17  S.  Ct  951,  42  U.  S.  (L.  ed.) 
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towing  is  measured  by  a  certain  proportion  of  the  frdght  to  be 
earned  by  the  towed  vessel  does  not  create  a  partnership  between  the 
owners  of  the  tug  and  the  owners  of  the  tow.'  I'he  master  of  the  tug 
is  generally  vested  with  the  control  and  management  of  the  tow  to 
the  extent  necessary  for  the  performance  of  the  rantract  of  towage, 
but  in  other  respects  and  for  other  purposes  the  tow  remains  in  the 
custody  of  her  master  and  owner,  and  the  tug  has  no  such  exclusive 
possession  as  to  be  deemed  a  bailee  of  the  tow  of  her  cargo*  Posses- 
sion and  cfintrol  being  thus  divided,  in  case  of  unforeseen  emergency, 
it  is  upon  ihe  master  of  each  vessel  that  the  duty  rests  of  determining 
what  shall  be  done  for  the  safety  of  his  vessel  and  of  her  cargo." 
The  captain  of  a  steam  tug  having  a  canal  boat  in  tow  at  the  risk  of 
her  master  and  owner  is  not  master  of  the  canal  boat  and  has  not 
such  charge  and  control  of  the  latter  that  her  master  and  crew  can 
be  deemed  for  the  trip  the  servants  and  agents  of.t^e  owner  of  the 
tug  so  as  to  make  the  latter  chargeable  with  the  negligence  of  the 
master  and  crew  of  the  canal  boat.***  The  master  of  the  tow  has  the 
exclusive  authority  to  decide  whether  a  part  of  her  cargo  shall  be 
jettisoned,  or  whether  she  shall  cut  loose,  anchor,  or  strand;  and  a 
sacrifice  of  the  tow  or  her  cargo  by  order  of  the  master  of  the  tug 
cannot  give  rise  to  a  claim  for  general  average.^^ 


574.  In  General. — Remuneration  for  towage  services  is  generally 
fixed  in  the  contract,  otherwise  it  is  to  be  measured  by  ihe  standard 
of  reasonable  compensation  for  the  service  rendered.  It  may  be  pro- 
jSortioned  to  the  freight  earned  by  the  towed  vessel,  and  this  does  not 
create  a  partnership  between  them.**  It  may  be  payable  at  all  events, 
or  only  in  case  the  service  is  successfully  rendered,  or  during  the 
time  the  tug  is  engaged  in  an  unsuccessful  service,  as  agreement  or 
custom  may  determine.  If  the  owner  of  the  tug  has  entered  into 
an  absolute  undertaking  to  complete  the  service  and  fails,  he  is  en- 
titled to  no  compensation  at  all  unless  performance  is  waived  or  pre- 

292;  SdfouI  V.  Hemmingway,  14  Pick.  221;  I^miels  v.  Ballnntine,  23  Ohio 
(Mass.)  1,  25  Am.  Dee.  350  and  note.  St,  532, 13  Am.  Rep.  264. 

Note:  19  Ann.  Cas.  301.  9.  The  J.  P.  Donaldson,  107  U.  S. 

And  see  infra,  par.  587  et  seq.         579,  17  S,  Ct.  951,  42  U.  S.  (L.  ed.) 

7.  The  J.  P.  Donaldson,  167  U.  S.  292;  Arctic  F.  Ins.  Co.  v.  Austin,  69 
599,  17  S,  Ct.  951,  42  U.  S.  (L.  ed.)  N.  Y.  470,  25  Am.  Rep.  221. 

292.  10.  Arctic  F.  Ins.  Co.  t.  Austm,  69 

8.  The  Quickstep,  9  Wall.  665,  19  N.  Y.  470,  25  Am.  Rep.  221. 

U.  a  (L.  ed.)  767;  Eastern  Transp.  11.  The  J.  P.  Donaldson,  167  U.  S 

Line  v.  Hope,  95  U.  S.  297,  24  U.  S.  579,  17  S.  Ct.  951,  42  U.  S.  (L.  ed.j 

(L.  ed.)  477;  The  J.  P.  Donaldson,  167  292.   And  see  supra,  par.  541. 

U.  S.  599,  17  S.  Ct  951,  42  U.  S.  12.  The  J.  P.  Donaldson,  167  U.  8 

(L.  ed.)  292;  Arctic  F.  Ins.  Co.  v.  679,  17  S.  Ct.  951,  42  U.  S.  (U  «di 

Austin,  69  N.  Y.  470,  25  Am.  Kep.  292. 
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vented  by  the  defendant,  or  prevented  by  such  imposability  as  the 
law  recognizes  as  a  eufficient  excuse.  Loss  of  the  tow  because  the  ti^ 
abandoned  the  tow  at  sea  in  consequence  of  a  broken  hawser  is  held 
not  to  be  such  impossibility  of  performance  as  will  have  this  effect.** 
Payment  is  to  be  made  wh^  the  service  is  rendered,  unless  other^ 
wise  agreed.^*  A  tug  does  not  forfeit  her  right  to  compensation  under 
a  contract  by  the  day  because  the  tow  is  lost  through  the  breaking 
of  a  hawser  furnished  by  the  tug,  without  negligence  or  default  in 
providing  and  inspecting  same.^ 

575.  Compensation  for  Extra  Service8.-*The  tendency  of  the  courts 
is  to  construe  towage  agreements  somewhat  strictly  and  narrowly  as 
regards  the  services  contemplated,  and  to  award  additional  compensa- 
tion for  extra  services,  especially  where  the  services  were  rend^ed  in 
saving  the  tow  from  dangers  for  which  the  towing  vessel  was  not  re- 
sponsible.** Thus,  it  has  been  decided  that  breaking  of  a  channel 
through  the  ice  in  order  that  a  vessel  can  be  towed  through  is  no  part 
of  towage  service,  and  consequently  the  expense  involved  in  breaking 
the  ice  and  creating  the  channel  cannot  be  in<duded  in  the  expense 
of  towage.*'  An  ordinary  contract  of  towage  does  not  render  the 
tow  boat  liable  for  statutory  tolls  exacted  of  towed  vessels  in  passing 
through  a  private  canal.  And  where  a  tug  put  the  master  of  a  towed 
vessel  on  shore  to  bring  off  further  anchors,  it  was  held  to  be  an  extra 
service  not  connected  in  any  way  with  the  towage.'^ 

576.  Right  of  Tow  Boat  to  Claim  as  Salvor. — ^It  is  well  settled  that 
where  by  the  sudden  violence  of  wind,  or  waves,  or  other  acci- 
dents, the  ship  in  tow  is  placed  in  danger,  and  the  towing  vessel  incurs 
risks  and  performs  duties  which  were  not  within  the  scope  of  her 
original  engagement,  she  is  entitled  to  additional  remuneration  for 
additional  services,  if  the  ship  be  saved,  and  may  claim  as  a  salvor^ 
instead  of  being  restricted  to  the  sum  stipulated  to  be  paid  for  mere 
towage.  In  such  cdses  the  towage  contract  is  gener^ly  q>oken  of 
as  superseded  by  the  right  to  salvage.*'  Whether  this  larger  remu- 
neration is  to  be  considered  as  in  addition  to  or  in  substitution  for  the 
price  of  towage  is  of  little  consequence  practically.  The  measure  of 
the  sum  to  be  allowed  as  salvage  would,  of  course,  be  increased  or  di* 
minished  according  as  the  price  of  towage  was  or  was  not  included  in 

13.  American  Towiog,  etc.,  Co.  v.  note.   And  see  infra,  par.  581. 

Baker-Whitelev  Coal   Co.,   117  Md.  16.  Brown  v.  Clegg,  63  Pa.  St  51, 

660,  84  Atl.  182,  Ann.  Cas.  1914A  46.  3  Am.  Rep.  522. 

U.  Knapp  V.  McCaffrey,  178  III.  Note:  L.R.A.1915B  1086. 

107,  52  N.  B.  898,  69,  A.  S.  R.  290;  17.  M.  P.  Smith,  etc.,  Co.  v.  Trexler 

Pennsylvania,  etc..  Steam  Nav.  Co.  v.  Lumber  Co.,  216  Fed.  134, 132  C.  C.  A. 

Dandridge,  8  Gill  &  J.  (Md.)  248,  29  378,  L.R.A.1915B  1086  and  note. 


15.  American  Towing,  etc.,  Co,  v.      19.  Brown  v.  Clegg,  63  Pa.  St.  51, 
Baker- Whiteley  Coal  Co.,  117  Md.  860,  3  Am.  Rep.  522. 
84  Atl.  182,  Ann.  Cas.  1914A  46  and     Note:  LB.AJ915B  1086  et  seq. 
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it  The  true  criterion  by  which  it  is  to  be  aBcertained  whether  the 
towing  vessel  has  become  a  salvor  is  whether  tiie  supervening  circum- 

Btancea  wete  such  as  to  justify  her  in  abandoning  the  towage  contract. 
Thus,  an  engagement  to  tow  embraces  the  risk  of  ordinary  weathw 
only;  and  so  where  a  violent  hurricane  arises  so  as  to  justify  a  tug  in 
abandoning  the  contract,  and  she  at  great  peril  to  herself  continues 
to  tow  the  vessel  during  the  hurricane  without  interruption,  though 
taking  longer,  prevents  the  vessel  drifting  upon  the  shore,  and  brings 
her  to  her  destination  in  safety,  the  services  are  salvage.  Negligence 
of  the  tow  placing  her  in  a  portion  of  peril  transforms  into  salvage 
rescue  services  thereafter  rendered  by  the  tug.  In  no  instance  is  it 
absolutely  essential  that  the  tug  be  also  imperiled.  So,  where,  by 
breaking  of  a  ship's  hawser,  the  ship  ia  placed  in  danger  not  occa- 
sioned or  contributed  to  by  the  tug,  a  towage  contract  is  so  far  sus- 
pended as  to  entitle  the  tug  to  a  la^er  remuneration  utader  the  head 
of  salvage.  But  a  towage  contract  is  not  altered  into  a  service  of 
salvage  where  the  danger  in  which  the  vessel  is  placed  is  due  to  the 
tug's  negligent  performance  of  her  towage  contract,  or  to  the  negli- 
gence of  the  tug  owners  in  sending  a  tug  unequal  to  the  work  to  be 
done  in  the  weather  and  circumstances  to  be  expected.  And  no  sal- 
vage is  allowed  in  cases  where  there  is  no  danger  to  either  tug  or  tow, 
and  the  services  are  fairly  to  be  considered  as  within  the  contemplation 
of  the  original  contract  of  towage." 

577.  Lien  for  Towage. — The  towing  vessel  has  a  maritime  lien 
upon  the  tow  and  her  cargo  for  towage  services  rendered,  and  can  en- 
force the  same  by  a  proceeding  in  rem.  And  although  ^e  has  not, 
in  all  cases,  perhaps,  a  carrier's  q>ecific  and  possessory  hen  as  upon 
goods  transported,*  no  reason  is  perceived  why  she  should  not  have 
it  when  thp  property  towed  is  of  such  nature  as  admits  of  its  retention 
by  the  owner  of  the  tug  until  payment  is  made.*  It  has  also  been 
held  that  ^e  has  a  common  law  bailee's  lien  which  can  be  enforced 
in  equity ;  and  if  the  property-  towed  is  divided  at  destination,  as  in 
the  case  of  a  raft,  a  lien  for  the  entire  towage  attaches  to  ihe  por- 
tion left  in  the  tug's  possession.* 


578.  Tug  as  Common  Carrier;  Care  Required;  Lien  for  Damage.— 

Some  authorities  hold  tug  boats  liable  as  common  carriers  where  they 
offer  their  services  pubhcly  to  all  who  choose  to  employ  them,  par- 

20.  Note:  LJIA.1915B  1086,  1087,  177  U.  S.  638,  20  S.  Ct  824,  44  U.  S. 


i.  Knapp,  eia.,  Co.  ▼.  UoCafErey,  3.  Knapp,  etc.,  Co.  v.  McCaffrey, 
178  m.  107,  52  N.  E.  898,  06  A.  S.  B.  178  UL  107,  62  N.  £.  898,  69  A.  S.  B. 
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ticulorly  when  they  ply  between  fixed  termini,  take  full  possession 
and  control  of  the  goods  transported,  and  issue  bills  of  lading  for 
them.*  By  the  weight  of  authority,  however,  the  owners  of  steam 
vessels  engaged  in  the  business  of  towing  boats  and  rafts  are  not  re- 
garded as  common  carriers  of  the  tow  or  her  cargo ;  and  their  under- 
taking, in  the  absence  of  an  express  agreement  to  the  contrary,  im- 
poses upon  them  the  liability,  not  of  on  insurer,  but  of  an  ordinary 
bailee  for  hire,  and  requires  of  them  only  reasonable  caution  and 
skill.  It  follows  accorduigiy  that  the  tug  and  her  owners  are  not 
answerable  for  loss  or  damage  to  the  tow  or  her  cargo  by  causes  be- 
yond the  former's  control.*  The  law  does,  however,  require  of  those 
engaged  in  the  management  of  a  tug  the  employment  of  adequate 
means  for  the  performance  of  their  contract,  and  the  exercise  of  that 
degree  of  care,  caution  and  maritime  skill  which  prudent  navigators 
usually  employ  in  similar  services ;  and  for  any  loss  or  damage  to  the 
tow  or  her  cargo  from  the  negligence  or  default  in  these  particulars 
on  the  part  of  those  in  charge  of  the  tug,  she  and  her  owners  are 
liable.*  This  has  been  held  to  be  true  notwithstanding  a  special  agree- 


4.  White  V.  The  Mary  Ann,  6  Cal.  Md.  660,  84  Atl.  182,  Ann.  Caa.  1914A 
462,65  Am.  Dec.  523;  Varblev.Bigley,  46;  Baird  v.  Daly,  57  N.  Y.  236,  15 
14  Bush  (Ky.)  698,  29  Am.  Rep.  435;  Am.  Rep.  488;  Arctic  F.  Ina.  Co.  v. 
Clapp  V.  Stanton,  20  La.  Ann.  495,  96  Austin,  69  N.  Y.  470,  25  Am.  Rep.  221  i 
Am.  Dec.  417;  Bussey  v.  Mississippi  Daniels  v.  Ballantine,  23  Ohio  St.  532, 
Val.  Transp.  Co.,  24  La.  Ann.  165,  13  13  Am.  Rep.  264;  Brown  v.  Clegg,  63 
Am.  R«p.  120;  Arctic  F.  Ina.  Co.  v.  Pa.  St.  51,  3  Am.  Rep.  522;  Hays  v. 
Austin,  69N.Y.  470,25  Am.  Rep.  221;  Millar,  77  Pa.  St  238,  18  Am.  Rep. 
Leonard  v.  Hendrickson,  18  Pa.  St,  445. 

40,  56  Am.  Dec.  587  and  note;  Brown  6,  The  Steamer  New  Philadelphia, 
V.  Clegg,  63  Pa.  St.  51,  3  Am.  Rep.  1  Black  62,  17  U.  S.  (L.  ed.)  84;  The 
622.  Quickstep,  9  Wall.  665,  19  U.  S.  (L. 

6.  The  Farragut,  10  Wall.  334,  19  ed.)  767;  The  Steamer  Syracuse,  12 
D.  S.  (L.  ed.)  946;  The  Steamer  Syra^  Wall.  167,  20  U.  S.  (L.  ed.)  382; 
case,  12  Wail.  167,  20  U.  S.  (L.  ed.)  The  Steamer  Webb,  14  Wall.  406,  21 
382;TheSteamerWebb,  UWall.  406,  U.  S.  (L.  ed.)  774;  The  Cayuga,  16 
20  U.  S.  (L.  ed.)  774;  The  Margaret,  WaU.  177,  21  U.  S.  (L.  ed.)  354;  The 
94  U.  S.  494,  24  U.  S.  (L.  ed.)  146;  Margaret,  94  U.  S.  494,  24  U.  S,  (L. 
Eastern  Transp.  Line  v.  Hope,  95  U.  S.  ed.)  146;  Eastern  Transp.  Line  v. 
297,  24  U.  S.  (L.  ed.)  477;  The  L.  P.  Hope,  95  U.  S.  297,  24  U.  S.  (L.  ed.) 
Dayton,  120  U.  S.  337,  7  S.  Ct.  568,  30  477;  The  John  G.  Stevens,  170  U.  S. 
U.  S.  (L.  ed.)  669;  The  J.  P.  Donald-  113,  18  S.  Ct.  544,  42  U.  S.  (L.  ed.) 
son,  167  U.  S.  599,  17  S.  Ct.  951,  42  969;  Humboldt  Lumber  Manufacturer's 
U.  S.  (L.  ed.)  292;  Knapp,  etc.,  Co.  v.  Ass'n  v.  Christopherson,  73  Fed.  239, 
McCaffrey,  177  U.  S.  645,  20  S.  Ct.  44  U.  S.  App.  434,  19  C.  C.  A.  481, 
824,  44  U.  S.  (L.  ed.)  921,  affirming  46  L.R.A.  264;  White  v.  The  Mary 
178  111.  107,  52  N.  E.  898,  09  A.  S.  R.  Ann,  6  Cal.  462,  65  Am.  Dec.  523; 
290  and  note;  Varble  v.  Bigley,  14  Varble  v.  Bigley,  14  Bush  (Ky.)  698, 
Bush  (Ky.)  698,  29  Am.  Rep.  435;  29  Am.  Rep.  435 ;  Buasey  t.  Mississippi 
Pennsylvania,  etc.,  Steam  Nav.  Co.  v.  Val.  Transp.  Co.,  24  La.  Ann.  165,  13 
Dandridge,  8  Gill  &  J.  (Md.)  248,  29  Am.  Rep.  120;  American  Towing,  etc., 
Am.  Dec.  543;  American  Towing,  etc.,  Co.  v.  Baker- Whiteley  Coal  Co.,  117 
Co.  T.  Baker- Whiteley  Coal  Co.,  U7  Md.  660,  84  AU.  182,  Ann.  Cas.  1914A 
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ment  that  the  service  was  at  the  risk  of  the  tow.'  The  tow  has  a  mari- 
time lien  upon  the  tug  for  damage  caused  to  her  by  negligent  towage, 
which  is  based  upon  a  tort  claim,  and  is  therefore  to  be  preferred,  in 
admiralty,  to  a  statutory  lien  for  supplies  furnished  to  the  tug  in  her 
home  port  before  the  accident.^ 

579.  Duty  of  Tow;  Effect  of  Contributory  Negligence. — In  so  far 
as  the  tow  remains  utnder  the  control  of  her  own  master  and  crew,  it 
is  her  duty  to  obey  the  orders  of  the  tug,  and  exercise  reasonable  care 
and  skill  in  management,  and  in  case  of  injury  to  tJie  tow,  her  con- 
tributory negligence  is  an  absolute  defense  at  law,  and  causes  a  divi- 
sion  of  the  damages  in  admiralty*  Thus  where  a  vessel  in  tow  is 
sunk  by  collision  with  another  tug  owned  by  the  owner  of  the  towing 
tug,  the  owner  of  the  cargo  cannot  recover  at  law  from  the  owner 
of  the  tug  if  it  appears  that  the  omission  to  display  proper  lights 
on  the  tow  contributed  to  the  loss.^^  But  mistakes  in  judgment  in  the 
management  of  the  tow  while  attempting  to  escape  from  a  peril  into 
which  she  was  brought  by  the  tug  cannot  excuse  the  tug.*' 

580.  Capacity  and  Equipment  of  Tug. — A  person  who  undertakes 
to  perform  a  towage  service  must  furnish  a  tug  that  is  seaworthy, 
suitable,  and  of  sufficient  power  for  the  service,  well  and  properly 
manned,  and  supplied  with  all  equipment  and  tackle  reasonably  to 
be  expected  in  a  vessel  of  her  class.  It  ia  negligence  for  a  tug  to 
undertake  the  service  if  her  capacity,  gear  or  equipment  is  known  to 
be  insufficient  or  defective,  or  these  conditions  could  be  ascertained 
by  reasonable  inspection;  and  for  any  damage  attributable  thereto 
the  tug  and  her  owners  are  liable.'*  The  master  of  the  tug  must  know 
her  capacity  and  the  effect  of  her  swell  upon  the  tows,  and  is  liable 
for  any  loss  from  his  omission  in  these  particulars."   However,  a 

46  and  note;  Hays  v.  Panl,  51  Pa.  St  221;  Brown  v.  Clegg,  63  Pa.  St.  51,  3 
134,  88  Am.  Dec.  669;  Baird  v.  Daly,  Am.  Rep.  522.  And  see  snpra,  par. 
57  K.  Y.  236, 15  Am.  Bep.  488;  Arctic  326  et  aeq.,  and  infra,  par.  687  et  seq. 
F.  Ids.  Co.  v.  Austin,  69  N.  Y.  470,  26  10.  Arctic  F.  Ins.  Co.  v.  Austin,  69 
Am.  Rep.  221;  Leonard  t.  Hendrick-  N.  Y.  470,  25  Am.  Bro.  221. 
son,  18  Pa.  St  40,  55  Am.  Dee.  587  11.  The  Steamer  Webb,  14  Wall, 
and  note;  Brown  v.  Clegg,  63  Pa.  St.  406,  20  U.  S.  (L.  ed.)  774. 
51,  3  Am.  Rep.  522;  Haya  v.  MiUar,  77  12.  The  Steamer  Webb,  14  Wall. 
Pa.  St  238,  18  Am.  Bep.  445.  406,  20  U.  S.  (L.  ed.)  774;  American 

Notes:  75  Am.  Dec.  610;  27  Eng.  Towing,  etc.,  Co.  v.  Baker- WUiteley 
Rnl.  Cas.  288.  Coal  Co.,  117  Md.  660,  84  Atl.  182, 

7.  The  Steamer  Syracuse,  12  Wall.  Ann.  Cas.  1914A  460  and  note;  Arctic 
167,  20  U.  S.  (L.  ed.)  382.  F.  Ins.  Co.  t.  Austin,  69  N.  Y.  470, 

8.  The  John  G.  Stevens,  170  U.  S.  25  Am.  Rep.  221;  Hays  v.  Paul,  51  Pa. 
113,  18  S.  Ct  544,  42  U.  S.  (L.  ed.)  St.  134,  88  Am.  Dee.  569;  Brown  v. 
960.  Clegg,  63  Pa.  St.  51,  3  Am.  Rep.  522. 

9.  The  Margaret,  94  U.  S.  494,  24  13.  Hays  v.  Paid,  5l  Pa.  Si  134,  86 
U.  8.  (L.  ed.)  146;  Arctic  F.  Ins.  Co.  Am.  Dee.  569. 

V.  Austin,  69  N.  Y.  470,  25  Am.  Rep. 
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tug  is  not  an  insurer  at  her  tackle  or  equipment,  and  though  held  to 
a  high  degree  of  efficiency,  is  required  to  use  only  reasonable  care 
and  Bkill  to  have  them  in  proper  ccmdition.'* 

581.  Liability  for  Damage  by  Parting  of  Hawser. — In  the  absence 
of  a  custom  or  agreement  to  the  contrary  it  is  the  duty  of  the  tug 
to  furni^  the  hawser,'*  and  to  see  that  it  and  other  Hnea  used  in 
towing  are  of  sufficient  strength  to  meet  all  strain  which  may  zea^ 
sonably  be  expected  to  be  put  on  them,  and  for  loss  or  damage  to  the 
tow  resulting  from  a  defaidt  in  this  particular  the  tug  and  her  owneis 
are  liable.'*  Furthermore  it  has  been  held  that  it  may  be  the  duty  of 
the  tug  to  have  a  second  hawser  on  hand  for  use  in  case  of  emergency. 
The  tug  does  not,  however,  weurant  the  sufficiency  of  the  hawser  fur- 
nished by  her,  and  is  not  liable  for  damsge  caused  by  its  parting  unless 
guilty  of  negligence  or  lack  of  skill  in  providing  or  inspecting  it,  and 
even  if  the  hawser  is  insufficient,  the  tug  is  not  liable  where  such  in- 
sufficiency is  not  the  proximate  cause  of  the  injury  to  the  tow,  as 
where  it  appears  that  the  tow  was  in  a  sinking  condition  before  the 
hawser  broke  and  would  certainly  have  been  lost  in  any  event. 
Where  the  hawser  or  lines  are  furnished  by  the  tow,  it  is  ordinarily 
held  that  the  tug  is  not  responsible  for  their  insufficiency,  though 
even  in  this  case  there  are  authorities  to  the  effect  that  the  master  of 
^e  tug  is  the  final  judge  of  their  sufficiency,  and  ihe  tug  is  respon- 
sible if  they  are  not  adequate.^'  If  the  tug,  in  constructing  a  tow  con- 
sisting of  severEil  vessels,  used  lines  furnished  by  the  different  boats, 
yet  where  each  boat  is  independent  of  the  other,  no  responsibility  can 
attach  to  either  for  the  iHreaking  of  a  line,  which  ^e  did  not  provide, 
and  had  nothing  to  do  with  making  fast.'* 

582.  Duty  as  to  Navigation. — The  tug  must  assume  supreme  con- 
trol and  direction  of  the  tow  and  of  those  in  charge  thereof  so  far 
as  is  necessary  to  enable  the  tug  to  fulfil  her  engagement."  She 
must  see  that  the  tow  is  properly  located  and  made  up,  and  that  the 
lines  are  sufficient  and  securely  fastened  regardless  of  who  furnishes 
them.^^  If  the  character  and  loading  of  the  tow  are  visible  and  open, 
and  her  depth  in  the  water  and  everything  in  regard  to  her  are  pat- 
ent to  all,  it  is  negligence  on  the  part  of  the  tow  boat  captain  to  under- 
take to  tow  her  if  too  heavily  loaded.'   The  tug  must  supervise  and 

14.  Note:  Ann.  Cas.  1914A  55.  And  19.  Eastexn  Traosp.  Line  v.  Hope, 
see  infra,  pur.  581.  96  U.  S.  297,  24  U.  S.  (L.  ed.)  477. 

16.  Note:  Ann.  Caa.  1914 A  55.  Note:  75  Am.  Dec.  610. 

16.  The  Quickstep,  9  Wall.  665,  19  80.  The  Qaickstep,  9  Wall.  665,  19 
U.  8.  (li.  ed.)  767.  U.  8.  (L.  ed.)  767;  Eastern  Transp. 

Note:  Ann.  Cas.  1914A  55.  Line  v.  Hope,  95  U.  8.  297,  24  U.  8. 

And  see  infra,  par.  585.  (L.  ed.)  477. 

17.  Note:  Ann.  Cas.  1914A  56.  Note:  75  Am.  Dee.  610. 

18.  The  Quickstep,  9  Wall.  666,  19  1.  Haya  v.  Paul,  51  Pa.  St  134»  88 
V.  S.  (U  ed.)  767.  Am.  Deo.  669. 
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direct  the  8pe«d,  course  and  navigation  of  both  veaeels^  exercising  due 
and  proper  nautical  skill  and  knowledge  in  everytMng  relating  ,to 
the  work  until  it  is  accomplished.'  In  executing  a  manaeuvre  to  re- 
cover a  detached  tow,  the  master  of  the  tug  must  look  to  it  that  no 
other  boat  in  the  fleet  suffers  in  consequence  of  it.*  The  towing  ves- 
sel must  consult  the  safety  of  the  tow  as  well  as  her  own,  and  take 
care  that  what  clears  her  of  danger  does  not  imperil  the  tow.*  At 
the  home  port  of  the  tug,  she  is  bound  to  know  the  channel,  how  to 
reach  it,  and  whether  the  state  of  the  wind  and  water  is  such  as  to 
make  it  safe  and  proper  to  come  in  with  her  tow,'  though  if  the  chan- 
nel is  shifting,  she  may  be  excusable  for  not  knowing  where  it  is.* 


583.  Jurisdiction,  Parties  and  Pleading. — Contracts  of  towage  are 
maritime  in  their  nature ; '  and  it  is  well  settied  that  actions  arising 
out  of  t^em  are  within  the  admiralty  and  maritime  jurisdiction  of 
the  United  States,  as  well  as  within  the  common  law  jurisdiction  of 
the  state  courts.^  It  has  been  held,  also,  that  towage  of  a  vessel  is 
"teanaportation  of  property,"  within  the  meaning  of  a  state  statute 
giving  a  right  of  action  for  malperformance  or  nonperformance  of 
contracts  for  transportation. •  A  libel  by  the  tow  against  her  tug  for 
damages  suffered  in  a  collision  with  a  third  vessel  caused  by  the  negli- 
gence of  the  tug  sounds  in  tort,  even  though  it  asserts  a  contract  of 
towage  by  way  of  inducement.'*  The  owner  of  an  insured  vessel  lost 
by  negligent  towage  is  the  proper  party  to  sue  for  such  loss,  especially 
where  the  insurance  is  for  a  part  of  the  value  only,  and  a  recovery  bj^ 
the  owner  will  bar  another  action  for  liie  same  cause;  and  his  action 
is  not  barred  by  the  fact  that  he  is  also  an  agent  of  the  ownets  of  the 
tug.''  If  t^e  cargo  of  the  tow  is  lost  or  damaged  as  a  result  of  negli- 
gent towage  or  wrongful  acts  on  the  part  of  the  tug,  an  action  will  lie 
at  the  suit  either  of  the  owner  of  the  tow  as  bailee,  or  of  the  owner  of 

2.  Eastern  Transp.  Line  t.  Hope,      Note:  75  Am.  Dec.  610. 
95  U.  S.  297,  24  U.  S.  (L.  ed.)  477;      6.  Note:  75  Am.  Dec.  610. 
The  Propeller  Burlington,  137  U.  S.      7.  See  supra,  par.  260. 

386,  11  S.  Ct.  138,  34  U.  S.  (L.  ed.)  8.  Knapp,  etc.,  Co.  v.  McCaffrey, 

731;  Humboldt  Lumber  Manufacturers'  177  U.  8.  638,  20  S.  Ct.  824,  44  U.  .S. 

Ass'n  V.  Christopherson,,73  Fed.  239,  (L.  ed.)  921;  Baird  v.  Daly,  57  N.  Y. 

44  U.  S.  App.  434,  19  C.  C.  A.  481,  236,  15  Am.  Rep.  488. 

46  L.R.A.  264.  9.  White  v.  The  Mary  Ann,  6  Cal. 

Note :  75  Am.  Dec.  610.  462,  65  Am.  Dec.  523. 

3.  The  Quickstep,  9  Wall.  665,  19  10.  The  Quickstep,  9  Wall.  665,  19 
U.  S.  (L.  ed.)  767.  U.  S.  (L.  ed.)  767;  The  John  G. 

4.  The  Syracuse,  9  Wall.  672,  19  Stevens,  170  U.  S.  113,  18  S.  Ct.  544, 
U.  S.  (L.  ed.)  783.  42  U.  S.  (L.  ed.)  9G9. 

6.  The  Margaret,  94  U.  S.  494,  24     11.  White  v.  The  Mary  Ann,  6  CaL 
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the  cargo,  and  a  recovery  by  either  will  bar  an  action  by  the  other.** 
In  a  common  law  action  against  tiie  owner  of  a  towing  vessel  for  fail- 
ure to  tow  safely  another  ship  and  her  cargo,  a  declaration  which  de- 
scribee the  cargo  of  the  towed  veasel  merely  as  "goods,  chattels,  waxes 
and  merchandkte"  has  been  held  bad,  as  not  containing  a  description 
sufficiently  certain  and  definite." 

584.  Burden  of  Proof;  Admissibility  of  Evidence;  Province  of  Court 
and  Jury. — ^It  is  well  settled  that,  in  an  action  for  breach  of  the  con- 
tract of  towage,  the  burden  is  upon  the  plaintiff  to  show  either  that 
there  has  been  no  attempt  at  performance,  or  that  there  has  been 
negligence  or  un^ilfulness  to  his  injury  in  the  performance.  Unlike 
the  case  of  common  carrier^,  damage  sustained  by  the  tow  does  not 
ordinarily  raise  a  presumption  that  the  tug  has  been  in  fault;** 
though  in  some  eases  the  fact  of  a  disaster  may  constitute  a  prima 
fade  case  of  ne^^igence  which  will  impose  upon  the  tug  the  duty  of 
explanation  and  exoneration.*'  In  a  common  law  action  for  damage 
to  the  towed  veesel,  an  allegation  in  the  declaration  of  a  total  neglect 
and  refusal  to  perform  the  contract  of  towage  is  not  sustained  by  proof 
of  a  negligent  and  impei^ect  performance;  nor  is  a  declaration  which 
alleges  a  contract  to  tow  out  safely  a  vessel  and  cargo  supported  by 
proof  of  a  contract  to  tow  out  free  from  a  particular  description  of 
danger.**  Experts  may  be  called  upon  to  give  their  opinions  as  to 
whether  towage  in  the  manner  described  was  safe  or  skilfully  per- 
formed,*' but  when  evidence  has  been  given  to  show  that  the  injury 
was  caused  by  the  neghgence  or  unskilfulness  of  those  managing  the 
tow  boat,  evidence  showing  the  general  skill,  competency  and  care- 
fulness of  such  persons  is  not  admissible  to  rebut  the  evidence  of 
particular  negligence.**  The  record  of  a  former  case  between  one  of 
the  parties  and  a  third  party,  growing  out  of  the  same  disaster,  is  not 

12.  The  Propeller  Boriington,  137  aldson,  167  U.  8.  509,  17  S.  Ct.  951, 

V.  S.  386,  11  S.  Ct.  138,  34  U.  S.  (L.  42  U.  8.  (L.  ed.)  292;  Hays  v.  Millar, 

ed.)  731;  Pennsylvania,  etc.,  8team  77  Pa.  8t  238, 18  Am.  Rep.  445.  And 

Kav.  Co.  T.  Dandridge,  8  CHll  &  J.  see  infra,  par.  591. 

(Ifd.)  248,  29  Am.  Dee.  543;  Boird  16.  The  Steamer  Webb,  14  Wall.  406, 

T.  Daly,  57  N.  T.  236,  15  Am.  Rep.  20  U.  8.  (L.  ed.)  774;  The  I*.  P.  Day- 

488;  Arctie  F.  Ins.  Go.  v.  Austin,  69  ton,  120  U.  8.  337,  7  S.  Ct  568,  30 

K.  Y.  470,  25  Am.  Rep.  221.  And  see  U.  8.  (L.  ed.)  669;  The  Propeller  Bur- 

sapra,  par.  369,  405.  lington,  137  U.  3.  386,  11  8.  Ct  138, 

IS.  Pennsylvania,  etc.,  Steam  Nav.  34  U.  S.  (L.  ed.)  731.  And  see  infra, 

Co.  T.  Dandridge,  8  Gill  ft  J.  (Md.)  par.  685. 

248,  29  Am.  Dee.  543.  16.  Pennsylvania,  ete.,  Nav.  Co.  t. 

14.  The  Steamer  Webb,  14  WaU.  406,  Dandridge,  8  Oill  ft  J.  (Md.)  248,  29 

20  TJ.  S.  (L.  ed.)  774;  The  L.  P.  Day-  Am.  Dec.  543. 

ton,  120  U.  S.  337,  7  8.  Ct.  568,  30  17.  Eastern  Traosp.  Line  v.  Hope, 

U.  8.  (L.  ed.)  669;  The  Propeller  Bur-  95  U.  S.  297,  24  U.  S.  (L.  ed.)  477. 

liii^on,  137  U.  S.  386,  H  S.  Ct.  138,  18.  Hays  v.  MiUar,  77  Pj-  St  238, 

31  U.  S.  (L.  ed.)  731:  The  J.  P.  Don-  18  Am.  Rep.  445. 
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admissible.^*  The  intetpretation  of  a  towage  contract,  the  legal  relar 
tions  between  the  partiea  and  their  .relatave  rights  and  duties  present 
questions  of  law  for  the  court  and  not  questions  of  fact  for  the  jury,*' 

585.  Proof  of  Insufficiency  of  Hawser. — It  is  generally  held  that 
the  mere  fact  that  the  hawser  by  which  a  vessel  is  being  towed  breaks 
under  stress  of  extraordinary  conditions  is  no  proof  of  its  insuffi- 
ciency ;  ^  though  its  breaking  twice  while  towing  in  a  calm  sea  evi- 
dences its  weakness  and  renders  the  tug  liable  for  loss  of  the  tow 
thereby  *  Evidence  as  to  the  condition  of  the  ends  of  a  broken  haw- 
ser some  months  after  it  parted  is  admissible  when  coupled  with  testi- 
mony that  their  condition  had  not  changed  in  the  meantime,  but  it 
is  error  to  admit  the  opinion  of  experts  as  to  what  caused  the  hawser 
to  break  in  answer  to  questions  that  omit  in  part  facts  bearing  upon 
the  matter.* 

586.  Appeal  and  Error. — Upon  appeal  from  a  decree  in  an  admiral- 
ty proceeding  by  the  owner  of  the  tow  against  a  tug  for  damage  to 
the  tow  and  her  cargo  by  negligent  towage,  in  which  the  libelant 
recovers  more  than  $5,000,  the  supreme  court  of  the  United  States 
has  jurisdiction,  although  the  amount  was  subsequently  apportioned 
30  as  to  show  the  allowance  for  Hie  loss  of  the  barge  and  for  the 
cargo  separately  and  eaeh  allowance  was  less  than  the  jurisdic- 
tional sum.  The  court  is  not  deprived  of  jurisdiction  in  such  case 
by  the  fact  that,  upon  subsequent  proceedings  for  limitation  of  lia- 
bility in  another  suit,  the  hbelant  could  not  collect  as  much  as  that. 
Review  in  the  supreme  court  is  limited  to  a  determination  of  the 
questions  of  law  arising  upon  the  record  and  to  such  rulings  of  the 
circuit  court,  duly  excepted  to,  as  are  presented  by  a  bill  of  exceptions. 
Where  there  is  no  bill  of  exceptions  the  inquiry  is  confined  to  whether 
the  findings  of  the  circuit  court  justify  its  decree,  and  the  latter  ia 
sustained  by  findings  which  establish  an  actionable  lack  of  the  usual 
caution  and  skill  on  the  part  of  the  towing  vessel,  and  that  what  was 
omitted  to  be  done  was  within  her  power  to  do,  and  should  have  been 
done  by  any  master  of  competent  skill  and  ^perience,  and  that  dif- 
ferent conduct  would  have  prevented  the  disaster.* 

Rights  and  Liabilitiet  in  Case  of  Collision  vnth  Other  Vessels 

587.  In  General. — With  reference  to  other  vessels,  a  tug  and  her 
tow  are  regarded  in  law  as  one  vessel,  and  that  a  vessel  under  steam. 

19.  American  Towing,  ete.,  Go.  v.  2.  White  v.  The  Maxy  Ann,  6  Cal. 
Baker-Whiteley  Coal  Co.,  117  Md.  462,  G5  Am.  Dec.  623. 

660, 84  Atl.  182,  Ann.  Gas.  1914A  46.        Note :  Ann.  Cas.  1914A  56. 

20.  Arctic  F.  Ins.  Co.  v.  Austin,  69  3.  American  Towing,  etc.,  Co.  v.  Ba- 
N.  T.  470,  25  Am.  Rep.  221.  ker-Wfaiteley  Cool  Co.,  117  Md.  660,  84 

1.  American  Towing,  etc.,  Co.  v.  Ba-  Atl.  182,  Ann.  Cas.  1914A  46. 
kei^WhitelQr  Coal  Co.,  U7  Md.  660,  84     4.  The  Burlington,  137  U.  S.  386, 11 
AtL  182,  Ann.  Cas.  1914A  46  and  note.  S.  Gt  138,  34  U.  S.  (L.  ed.)  73L 
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They  are  therefore  bound  to  keep  out  of  the  way  of  a  sailing  vesselr^ 
and  ot»erve  other  r^ulations  governing  the  navigation  of  steam 
ves8el&'  A  tug  with  a  tow  is  not  to  be  r^arded  as  a  sailing  vessel 
with  the  right  of  way  over  steam  vessels  and  those  in  charge  of  her 
ought  to  augmrat  tlieir  vigilance  in  proportion  to  the  embarrass- 
ments they  have  to  encounter,  especially  when  they  do  not  see  Ht 
to  slacken  their  speed.^  At  t^ie  same  time,  she  has  not  the  same 
mobiUty  or  freedom  of  action  that  a  vessel  not  so  encumbered  would 
have,  and  other  vessels  must  take  notice  of  this  fact  and  observe  due 
precaution  when  approaching  or  passing  her.*  Tugs  and  tows  are 
required  to  carry  distinctive  lights  indicative  of  their  character,  size 
and  situation,'  and  it  is  the  duty  of  the  tug  to  see  tiiat  the  sails  of 
the  tow  do  not  obscure  the  tug's  sa.de  lights  to  the  view  of  a  third 
vessel.  In  case  of  impending  collision,  the  tug  has  the  right  as  an 
act  in  extremis  to  put  herself  between  her  tow  and  the  other  vessel 
to  ward  off  the  blow.'^  Where  two  tugs  come  into  colli»on  in  ap- 
proaching a  tow  which  both  seek  to  serve,  that  one  is  at  fault  which 
does  not  observe  the  local  custom  as  to  the  direction  of  approach  in 
such  eases.** 

588.  Liability  of  Tug. — The  American  authorities  are  to  the  e£fect 
that  under  the  ordinary  contract  of  towage,  the  tug  is  not  the  agent 
of  the  tow,*'  but  is  an  independent  contractor  for  whose  acts  the  tow 
is  not  responsible.*'  It  follows  accordingly  that  if  the  tow  b  under 
the  sole  chaise  and  control  of  the  tug,  the  latter  is  legally  responsi- 
ble for  the  navigation  of  both  vessels ;  and  where  by  the  tug's  negli- 
gence or  want  of  skill  the  tow  is  brought  into  collision  with  another 
vessel,  the  tug  and  not  the  tow  is  liable  for  damage  to  the  third  vessel 
and  her  cargo.  The  same  is  true  even  if  the  officers  and  crew  of  the 
tow  participate  in  the  navigation,  where  the  collision  is  due  solely 
to  tlie  negligence  of  the  tug  without  contributory  fault  on  the  part 
of  the  tow.*^  The  tug  is  also  liable  for  injury  to  a  bridge  by  collision 

6.  The  CivUta,  103  U.  S.  699,  28  XJ.  Philadelphia,  etc.,  Steam  Nav.  Co.,  22 

S.  (L.  ed.)  599;  The  Imperial,  38  Fed.  How.  461,  16  U.  S.  (L.  ed.)  397. 

614,  3  L.R.A.  234  and  note;  The  Carrie  8.  The  Syracuse^  9  Wall.  072, 10  U. 

L.  Tyler,  106  Fed.  422,  45  C.  C.  A.  S.  (L.  ed.)  783. 

405,  54  L.R.A.  236;  Ship  A.  L.  Smith  9.  Generally  as  to  requirements  as  to 

V.  Ontario  Gravel  Freighting  Co.,  51  signal  lights,  see  supra,  par.  340  et 

Can.  Sup.  Ct.  39,  Aan.  Cas.  191dD  seq. 

575.  10.  Note:  75  Am.  Dec.  610. 

Notes:  75  Am.  Dee.  610;  8  L.R.A.  11.  Sturgis  v.  Clough,  21  How.  451, 

234.  16  U.  S.  (L.  ed.)  188. 

6.  The  L.  P.  Dayton,  120  U.  S.  337,  12.  See  supra,  par.  573. 

7  S.  Ct.  568,  30  U.  S.  (L.  ed.)  669;  13.  Note:  19  Ann.  Gas.  26,  27,  301. 

The  Carrie  L.  Tyler,  106  Fed.  422,  45  14.  Brig  James  Gray  v.  Ship  John 

0.  C.  A.  405,  54  L.R.A.  236.    And  see  Fraser,  21  How.  184,  16  V.  S.  (L. 

Bupra,  par.  315  et  seq.  ed.)  106;  Sturgia  v.  Boyer,  24  How. 

7.  New  Yoric,  etc.,  Tranap.  Co.  v.  110,  16  U.  &   (L.  ed.)  591;  The 
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with  tine  tow  caused  solely  by  Hie  fault  or  no^igence  of  those  on 
board  the  tug.**  Before  casting  off  the  tow  in  a  crowded  harbor, 
the  master  of  the  tug  should  be  careful  to  see  that  there  is  nothing 
in  the  way  of  the  tow  which  she  cannot  avoid  by  her  own  rudder, 
and  to  give  her  reasonable  notice  of  his  intention  to  cast  off.**  The 
tug  must  exercise  reasonable  care  and  skill  to  avoid  collision  even 
when  placed  in  danger  by  the  fault  of  the  tow.*'  In  these  respects 
the  American  rule  differs  from  that  applied  in  England  and  Canada, 
according  to  which  the  tow  is  at  least  jointly  liable  for  the  negligence 
of  the  tug  on  the  principle  of  r^pondeat  superior.** 

589.  Liability  of  Tow. — The  tow  alone  is  responsible  for  negligent 
collision  with  a  third  vessel  in  cases  where  tJiose  on  board  the  tow 
are  shown  to  have  had  con^l  and  management  of  both  vessels,  and 
the  disaster  was  due  to  their  fault"  But  the  mere  circumstance  that 
her  ofiicers  and  crew  are  on  board  and  participating  in  her  navigation 
does  not  of  itself  render  the  tow  liable,  if  the  general  direction  is 
assumed  by  the  tug.**  The  owners  of  the  tow  are  under  obligation, 
also,  to  employ  a  seaworthy  tug.*  Notwithstanding  the  general  re- 
sponsibility of  her  tug,  a  tow  also  is  bound  to  exercise  due  and  rea- 
sonable care  and  skill  in  management,  and  to  be  vigilant  in  the  use 


Steamer  New  Philadelphia,  1  Black  62,  644;  19  Ann.  Cas.  27,  301. 

17  U.  S.  (L.  ed.)  84;  The  Quickstep,  9      15.  Cumberland  County  v.  Central 

Wall.  665,  19  U.  S.  (L.  ed.)  767;  The  Wharf  Steam  Tow-Boat  Co.,  90  Me. 

Maria  Martin,  12  WaU.  31,  20   U.  S.  95,  37  Atl.  867,  60  A.  S.  K.  246. 

(L.  ed.)  251;  The  Mabey,  14  Wall.  204,      Note:  Ann.  Cas.  1917B  940. 

20  U.  8.  (L.  ed.)  881;  The  Clarita,  23      16.  Brig  James  Gray  v.  Ship  John 

WaU.  1,  23  U.  S.  (L.  ed.)  146;  The  Fraser,  21  How.  184,  16  U.  S.  (U 

Galatea,  92  U.  S.  439,  23  U.  S.  (L.  ed.)  ed.)  106. 

727;  The  Civilta,  103  U.  S.  699,  26  U.  17.  The  CivUta,  103  U.  S.  699, 
S.  (L.  ed.)  599;  The  J.  P.  Donaldson,  26  U.  S.  (L.  ed.)  699.  And  see 
167  U.  S.  599,  17  S.  Ct.  951,  42  U.  S.  supra,  par.  318. 

(L.  ed.)  292;  The  Eugene  F.  Moran,  18.  The  Ship  A.  L.  Smith  v.  On- 
212  U.  S.  466,  29  S.  Ct.  339,  53  U.  S.  tario  Gravel  Freighting  Co.,  51  Can. 
(L.  ed.)  600;  The  Imperial,  38  Fed.  Sup.  Ct.  39,  Ann.  Cas.  1915D  575  and 
614,  3  L.R.A.  234  and  note;  Bigelow  v.  note. 

Nickerson,  70  Fed.  113,  34  U.  S.  App.  Notes:  45  Am.  Dee.  56;  19  Ann. 
261,  17  C.  C.  A.  1,  30  L.R.A.  336;  The  Cas.  26,  27,  301. 
Carrie  L.  Tyler,  106  Fed.  422,  45  C.  C.  19.  Sturgis  v.  Boyer,  24  How.  110, 
A.  374,  54  L.R.A.  236;  Sproul  v.  Hem-  16  U.  S.  (L.  ed.)  591;  The  Mabey,  14 
mingway,  14  Pick.  (Mass.)  1,  25  Am.  Wall.  204,  20  U.  S.  (L.  ed.)  881;  The 
Dec.  350  and  note;  Arctic  F.  Ins.  Co.  Imperial,  38  Fed.  614,  3  L.R.A.  234 
V.  Austin,  69  N.  Y.  470,  25  Am.  Rep.  and  note. 

221;  Hays  v.  Paul,  51  Pa.  St.  134,  88      Notes:  45  Am.  Dec.  56;  19  Ann. 
Am.  Dec.  569;  Hays  v.  Millar,  77  Pa.  Cas.  304;  Ann.  Cas.  1917B  940. 
St.  238,  IS  Am.  Rep.  445;  Ligfatahip     20.  Storgis  t.  Borer,  24  How.  110, 
Comet  V.  W.  H.  No.  1,  [1911]  A.  C.  16  U.  S.  (L.  ed.) 
(Eng.)  30, 19  Ann.  Cas.  299  and  note.     Note:  19  Ann.  Cas.  301. 

Notes:  25  Am.  Dea  354  ;  45  Am.  1.  The  Galatea,  92  17.  8.  439,  23 
Dec.  56;  3  L.BJL  235  ;  65  UB.A.  U.  S.  (L.  ed.)  737. 
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of  all  proper  means  at  her  command  to  avoid  a  colliaion ;  and  a  fail- 
ure to  discharge  this  duty  renders  her  exclusively  liable  for  a  colli- 
sioD  attributable  thereto.'  Thus,  for  instance,  she  is  responsible 
where  the  collision  is  due  to  her  failure  to  keep  an  efficient  lookout 
when  on  a  long  hawser,*  or  maintain  lights  required  by  the  rules 
of  navigation,*  or  to  sound  fog  signals  when  under  obligation  to  do 
80.'  Thus  a  vessel  equipped  with  steering  gear  is  bound,  when  in  tow 
at  the  end  of  a  hawser,  to  havo  a  competent  steeraman  at  her  helm,  and 
follow  and  steer  the  same  course  with  the  tug,*  and  is  liable  if  she 
sheers  unnecessarily  and  collides  with  another  vessel,  or  does  not 
follow  changes  in  the  course  of  the  tug,  or  keep  in  the  proper  part  of 
the  diannel ;  but  she  cannot  be  held  responsible  where  the  sheer  was 
unavoidable.'  Where  it  appears  that  the  sheering  of  a  tow  was  a 
violation  of  the  rules  of  navigation,  and  the  proximate  cause  of  a 
collision,  the  burden  is  upon  the  tow  to  explain  its  cause.  Of  course 
the  general  rule  as  to  errors  in  extremis  is  applicable  to  the  case  of  a 
tow  which  without  fault  on  her  part  is  apparently  about  to  collide 
with  another  vessel.*  The  tow  has  a  right  to  expect  that  the  tug  will 
be  reasonably  well  navigated,  and  to  act  on  that  belief;  and  therefore 
she  is  not  chargeable  with  any  part  of  the  blame  of  collision  caused 
by  the  faulty  navigation  of  the  tug  and  which  the  tow  could  avoid 
only  by  anticipating  the  fault  of  the  tug.* 

590.  Joint  Liability  of  Tug  and  Tow. — ^Where  the  officers  and 
crews  of  both  tug  and  tow  jointly  participate  in  their  control  and  man- 
agement and  where  those  in  charge  of  both  vessels  are  deficient  in 
skill,  omit  to  take  due  care  or  are  guilty  of  negligence  in  their  navi- 
gation, then  both  are  liable  to  a  third  vessel  for  collision  thereby 

2.  The  Maria  Martin,  12  Wall.  31,  600;  Arctic  F.  Ina.  Co.  v.  Austin,  69 
20  U.  S.  (L.  ed.)  251;  The  Galatea,  N.  Y.  470,  25  Am.  Rep.  221. 

92  U.  S.  439,  23  U.  S.  (L.  ed.)  727;  Note:  19  Ann.  Cas.  303.  And  see 
The  Virginia  Ehrman,  97  U.  S.  309,  supra,  par.  340. 

24  U.  S.  (L.  ed.)  890;  The  Civilta,  6.  Note:  19  Ann.  Cas.  303.  And 
103  U.  S.  699,  26  U.  S.  (L.  ed.)  599;  see  supra,  par.  344. 

The  Imperial,  38  Fed.  614,  3  L.R.A.  6.  The  Maria  Martin,  12  Wall.  31, 

234  and  note;  Spronl  v.  Hemmingwav,  20  U.  S.  (L.  ed.)  251;  Arctic  F.  Ins. 

14  Pick.    (Mass.)  1,  25  Am.  Dec  350  Co.  v.  Austin,  69  N.  Y.  470,  25  Am. 

and  note;  Arctic  F.  Ins.  Co.  T.  Aus-  Bep.  221. 

tin,  69  N.  Y.  470,  25  Am.  Rep.  221.  Note:  19  Ann.  Cas.  303. 

Notes:  45  Am.  Dec.  56;  75  Am.  7.  The  Maria  Martin,  12  WalL  31, 

Dee.  610;  3  L.RJk.  234;  19  Ann.  Cas.  20  U.  S.  (L.  ed.)  251;  The  Yirgiiiia 

303  et  seq.  Ehrman,  97  U.  S.  309,  24  U.  S.  (L. 

3.  The  Virginia  Ehrman,  97  V.  S.  ed.)  890. 

309,  24  U.  S.  (L.  ed.)  890;  Arctic     Note:  19  Ann.  Cas.  303. 

F.  Ins.  Co.  V.  Austin,  69  N.  Y.  470,     8.  Note:  19  Ann.  Cas.  304.  And 

25  Am.  Rep.  221.  see  supra,  par.  321. 

Note:  19  Ann.  Cas.  303.  And  see  9.  Lightship  Comet  v.  W.  H.  No.  1, 
supra,  par.  343.  [1911]  A.  C.  (Eng.)  30,  Ifl  Ann.  Caa. 

4.  The  Eugene  F.  Moran,  212  U.  299  and  note. 
iS.  466,  29  S.  Gt  339, 53  U.  S.  (L.  ed.) 
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occasioned.'*  In  such  case,  the  owner  of  the  injured  veeael  maj 
maintain  separate  actions  against  the  tug  and  tow,  and  the  p^den<7 
of  a  suit  against  one  does  not  bar  his  action  against  the  other.''  On 
the  other  hand,  both  may  be  joined  in  one  libel,'*  and  the  decree  in 
favor  of  the  third  vessel  should  be  for  an  equal  share  of  the  damage 
against  the  tug  and  tow  with  the  usual  right  over  against  ihe  otiier 
for  any  deficiency.'*  The  tug  and  tow  are  severally  subject  to  a  lien 
by  the  established  principles  of  the  proceeding  in  rem.'* 

591.  Recovery  by  Tow  against  Tug  or  Third  Vessel. — A  tow  that 
has  come  into  collision  with  a  third  vessel,  without  fault  on  the  tow's 
part,  is  entitled  to  recover  her  damages  against  the  tug,"  or  the  third 
vessel,  or  both.'*  The  third  vessel  is  not  at  fault  for  putting  out  a 
fender  to  ward  off  an  impending  blow  from  a  tow  caused  by  the  tug's 
lack  of  skill  in  managing  her  movements."  The  owner  of  the  tow, 
however,  is  not  precluded  from  recovery  f^fdnst  a  third  vessel  the 
fact  that  the  tug,  though  carrying  the  customary  lights  for  tugs,  did 
not  carry  the  lights  prescribed  by  act  of  Congress,  where  it  appears  that 
the  omission  of  t^e  prescribed  lights  did  not  produce  the  injury,  but 
that  the  recklessness  and  negligence  of  the  tiiird  vessel  did.'*  The  tow 
may  sue  the  tug  and  the  third  vessel  in  one  libel  and  recover  againiA 
either  or  both,  according  to  ttie  proof."   In  a  suit  against  the  third 

10.  Sturgis  V.  Boyer,  24  How.  110,  Notes:  19  Ann.  Gas.  804;  Ann. 
16  U.  S.  (L.  ed.)  591;  The  Maria  Cas.  1917B  940. 

Martin,  12  Wall.  31,  20  U.  S.  (L.  ed.)  12.  The  Maria  Martin,  12  Wall.  31, 
251;  The  Mabey,  14  WaU.  204,  20  U.  20  U.  S.  (L.  ed.)  251;  Albina  Ferry 
S.  (L.  ed.)  881;  The  Virginia  Ehr-  Co.  v.  The  Imperial,  38  Fed.  614,  3 
tnan,  97  V.  S,  313,  24  U.  S.  {L.  ed.)  L.R.A.  234  and  note. 
S92;  The  Civilta,  103  U.  S.  699,  26  Note:  45  Am.  Dec.  56.  And  see 
U.  S.  (L.  ed.)  599;  The  Eugene  F.  supra,  par.  369. 

Moran  v.  New  York  Cent,  etc.,  R.  Co.,  13.  The  Civilta,  103  U.  S.  699,  26 
212  U.  S.  466,  29  S.  Ct.  339,  53  U.  U.  S.  (L.  ed.)  599;  The  Eugene  F. 
S.  (L.  ed.)  600;  Albina  Ferry  Co.  t.  Moran  v.  New  York  Cent.,  etc,  R.  Co., 
The  Imperial,  38  Fed.  614,  3  L.R.A.  212  U.  S.  466,  29  S.  a.  339,  63  U.  S. 
234  and  note;  Cumberland  County  v,  (L.  ed.)  600.  And  see  supn,  par. 
Central  Wharf  Steam  Tow-boat  Co.,  329. 

flO  Me.  95,  37  Atl.  867,  60  A.  8.  R.     14.  The  Eutjene  F.  Moran  v.  New 
246:    Sprool   v.    Hemmingway,   14  York  Cent,  etc.,  R.  Co.,  212  U.  S.  466, 
Pick.  (Mass.)  1,  25  Am.  Deo.  350  and  29  S.  Ct.  339,  53  U.  S.  (L.  ed.)  600. 
note.  15.  The  Steamer  New  Philadelphia, 

Notes:  25  Am.  Dee.  354,  45  Am.  1  Black  62,  17  U.  S.  (L.  ed.)  84. 
Dec.  56,  3  L.R.A.  234;  Ann.  Cas.  And  see  snpra,  par.  578  et  seq. 
1917B  940.  16.  See  supra,  par.  587  et  seq. 

11.  The  Mabey,  14  Wall.  204,  20  17.  The  Steamer  New  Philadelphia, 
U.  S.  (L.  ed.)  881;  The  Civilta,  103  1  Black  62,  17  U.  S.  (L.  ed.)  84. 

V.  S.  699,  26  U.  S.  (L.  ed.)  599;      18.  Hoffman  v.  Union  Ferry  Co.,  47 
Cnmberland     County     v.     Central  N.  Y.  176,  7  Am.  Rep.  435. 
Wharf  Steam  Tow-boat  Co.,  90  Me.     19.  The  John  G.  Stevens,  170  U.  S. 
95,  37  Ati.  867,  60  A.  S.  R.  24G;  113,  18  S.  Ct.  644^  42  U.  S.  (U  ed.) 
Spronl  V.   Hemmingway,  14   Pick.  969. 
(Haas.)  1,  25  Am.  Dec.  350  and  note. 
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vessel,  the  tov  has  no  other  or  hotter  standing  in  coart  than  the  tug 

would  have  had  in  case  the  collision  had  heen  directly  with  h^,  be- 
cause the  tow  in  such  a  suit  is  identified  with  her  own  tug,  so  far,  at 
least,  that  she  cannot  escape  the  consequences  if  the  collision  was 
caused  wholly  or  in  part  by  the  fault  of  that  tug;  and  she  has  the 
same  burden  of  proving  Ihe  fault  charged,  against  the  other  as  if 
the  tug  were  prosecuting  the  libel.*  Where  the  action  is  brought  by 
the  tow  against  her  own  tug  and  a  third  vessel,  the  burden  is  upon 
her  to  establish  negligence  against  each  separately  and  independent- 
ly. The  rule  which  presumes  fault  in  a  case  of  collision  against  a 
vessel  in  motion  in  favor  of  one  at  anchor  does  not  apply,  for  the  tow 
is  not  at  rest  as  respects  either  vessel  and  it  is  not  material  in  regard 
to  the  burden  of  proof  that  the  facts  of  the  case  and  the  causes  of  the 
coUiaiMi  are  peculiarly  within  ihe  knowledge  of  the  respondents.' 
A  tow  injured  in  collision  due  to  the  joint  negligence  of  her  tug  and 
the  third  vessel  is  entitled  to  a  decree  against  each  for  one  half  of 
the  damage,  with  the  usual  right  over  against  the  other  for  any 
deficiency.'  In  case  all  three  vessels  are  in  fault,  the  damages  are 
equally  apportioned  among  them.* 


592.  Definition. — A  ship  becomes  a  wreck  within  the  general  mean- 
ing of  the  term  when,  in  consequence  of  injuries  received,  she  is 
rendered  absolutely  unnavigable,  or  unable  to  pursue  her  voyage, 
without  repairs  exceeding  the  half  of  her  toIuc.'    In  a  technical 

sense,  "wreck"  or  "wreck  of  the  sea,"  "shipwrecked  goods,"  etc.,  are 
defined  to  be  such  goods  as  after  a  shipwreck  are  cast  upon  land  by 
the  sea,  and  left  there,  within  some  country;  for  they  are  not  wrecks 
so  long  as  they  remain  at  sea  in  the  jurisdiction  of  admiralty.'  Nor 
can  the  term  be  applied  to  a  boat  or  other  property  afloat  not  appearing 
to  have  ever  been  cast  ashore  or  thrown  overboard  or  lost  from  a 
vessel  in  distress.^  Where  the  owners  of  goods  that  have  been  ship- 

20.  Stureis  T.  Boyer,  24  How.  110,  106  U.  S.  647,  1  S.  Ct.  89,  27  U.  S. 

16  U.  S.  (L.  ed.)  591;  The  Givilta,  103  (L.  ed.)  98.   And  see  snpra,  par.  329. 

(7.  S.  699,  26  U.  S.  (L.  ed.)  599;  4.  The  Eugene  F.  Moran  v.  New 

The  L.  P.  Dayton,  120  U.  S.  337,  7  York  Cent,  etc.,  R.  Co.,  212  U.  S.  466, 

S.  Ct.  568,  30  U.  S.  (L.  ed.)  669.  29  S.  Ct.  339,  53  U.  S.  (L.  ed.)  600. 

See  supra,  par.  374.  And  see  supra,  par.  326  et  seq. 

1.  The  L.  P.  Dayton,  120  U.  S.  337,  5.  Wood  v.  Lincoln,  etc.,  Ins.  Co.,  6 
7  8.  Ct.  568,  30  U.  S.  (L.  ed.)  669.  Mass.  479,  4  Am.  Dec.  183. 

2.  The  L.  P.  Dayton,  120  U.  S.  337,  6.  United  States  v.  Coombs,  12  Pet. 
7  S.  Ct  568,  30  U.  S.  (U  ed.)  669.  72,  9  U.  S.  (L.  ed.)  1004;  Proctor  v. 

3.  The  Alabama,  92  U.  S.  695,  23  Adams,  113  Mass.  376,  18  Am.  Rep. 
U.  S.  (L.  ed.)  763;  The  City  of  Hart-  500;  Baker  v.  Hoag,  7  N.  Y.  556,  59 
foni,  97  U.  S.  323,  24  U.  S.  (L.  ed.)  Am.  Dee.  4S1  and  note. 

930;  The  Connecticut,  103  U.  S.  710,     Note:  55  Am.  Dec.  512. 
26  U.  S.  (L.  ed.)  467;  The  Sterling.     7.  Note:  59  Am.  Dee.  437. 
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wrecked,  or  their  servants,  remain  in  poaseaaion  of  them,  such  goods 
are  not  in  any  sense  "wreck,"  and  do  not  belong  to  the  orown  or  its 
grantee  by  virtue  of  its  prerogative.* 

593.  Ownership  and  Disposition  of  Wrecked  Propnty. — ^By  the 

common  law,  all  wrecks  (in  the  technical  sense)  became  the  proper- 
ty of  the  crown  or  its  grantee  after  a  year  and  a  day,  if  no  owner 
appeared  within  that  time  to  claim  it.*  During  the  year  and  a  day 
the  property  was  kept  in  the  custody  of  the  admiralty  for  the  benefit  of 
the  owner,  who  might  reclaim  it,  although  no  living  creature  escaped 
to  the  land  out  of  the  wrecked  vessel. **  In  this  country  some  of  the 
states  have  provided  by  statute  Uiat  no  ship,  vessel,  or  boat,  nor  any 
goods,  wares,  and  merchandise,  ^at  shall  be  cast  by  the  sea  upon  the 
land  shall  be  deemed  to  belong  to  the  people  of  the  state,  as  wrecked 
property,  but  may  be  recovered  by  the  owner,  etc.,  upon  the  payment 
of  a  reasonable  salvage  and  necessary  expenses.  Provision  is  also 
made  in  such  statutes  for  the  immediate  sale  of  wrecked  property  if 
it  shall  be  in  a  perishable  state,  and  if  not,  for  its  safe  keeping  for 
the  space  of  a  year  for  the  true  owner,  to  whom  it  is  to  be  delivered 
on  his  paying  reasonable  salvage;  and  if  not  reclaimed  within  that 
time,  the  property  is  required  to  be  sold  and  the  proceeds  accounted 
for  to  the  state.^^  Under  these  statutes,  neither  the  finders  of  a 
wrecked  boat,  nor  the  owner  of  the  beach,  nor  the  commonwealth 
has  any  title  to  it  as  against  the  former  owner;  but  the  owner  of  the 
land  on  which  it  was  cast  is  under  no  duty  to  save  it  for  him.  A 
person  entering  upon  the  sea  beach  of  another  and  removing,  for 
the  purposes  of  restoring  to  its  owner,  a  boat  cast  ashore  by  a  storm 
and  in  danger  of  being  carried  off  by  the  sea  is  not  a  trespasser.'* 

594.  Duty  to  Hark  Position  of  Wreck;  Liability  for  Injury  to 
Other  Vessels. — A  person  whose  vessel  has  been  sunk  on  the  fairway 
of  a  navigable  river  is  bound  to  use  reasonable  care  to  warn  other 
vessels  of  the  position  of  the  wreck,  and  he  cannot  escape  this  duty 
by  merely  delegating  its  discharge  to  a  contractor.  If,  however,  he 
transfers  the  wreck  to  another  person,  who  takes  over  the  possession 
and  control,  the  transfwee  succeeds  to  the  owner's  duties  and  liabil- 
ities in  respect  of  the  same,**  By  an  act  improved  March  3,  1899, 
Congress  has  provided  that  a  vessel  sunk  in  a  navigable  channel  must 
be  immediately  marked  with  a  buoy  or  beacon  by  day,  and  a  light 
by  night  And  it  has  been  held  that  it  is  negligence  entailing  lia- 
bility for  a  consequent  injury,  for  the  owner  of  a  boat  sunk  in  a 

8.  65   Am.   Denf,   612.   And   see      10.  Note:  65  Am.  Dee.  512. 


9.  United  States  v.  Coombs,  12  Pet  376, 18  Am.  Rep.  500 ;  Baker  v.  Hoag, 
72,  9  U.  S.  (L.  ed.)  1004;  Baker  v.  7  N.  Y.  555,  59  Am.  Dec  431. 
Hoag,  7  N.  T.  555,  59  Am.  Deo.  431.      12.  Proctor  v.  Adams,  113  Uaas. 


supra,  par.  593. 


11.  Proctor  V.  Adams,  113  Mas. 


Note:  55  Am.  Dec.  512. 
Note:  55  Am.  Dee.  512. 


376.  18  Am.  Rep.  500. 
13.  Note:  65  LJt.A  865,  856. 
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navigable  channel  before  9  o'clock  in  tlNV  TavYung,  and  who  knows 

of  the  disaster  before  noon,  Utterly  to  faiL  fac  almnet  ten  hours,  to 
obey  the  federal  statute,  in  a  case  where  it  oould  hav4  been  fully  com- 
plied with  in  an  hour's  time.'* 

595.  Statutory  Provision  for  Removal  of  Wrecks. — The  act  of  Con- 
gress approved  March  3,  1899,  eh,  425,  gives  the  Secretary  of  War 
authority  to  remove  and  dispose  of  wrecks  that  obstruct  the  navigable 
waters  of  the  United  States."  This  statute  do^  not  of  its^f  deprive 
the  states  of  tiieir  police  power  to  remove  such  obstructi<m  from 
waters  within  their  own  territorial  jurisdiction, but  it  has  been  held 
that  a  state  cannot  by  statute  authorize  its  officers  to  cause  the  removal 
of  any  wreck  which  in  their  opinion  is  injurious  to  the  harbor,  "at 
the  expense  of  the  owner,"  unless  the  obstruction  occurs  wiUi  the 
privity  or  knowledge  of  sacb  owner,  because  such  statute  is  in  con- 
flict with  the  policy  of  the  federal  limited  liability  acts  and  invalid.*' 
There  is  some  conflict  of  authority  as  to  whether  an  owner  was  com- 
pelled at  common  law  to  remove  at  his  own  expense  a  vessel  sunk 
without  his  fault.  Under  British  statutes  imposing  the  cost  of  re- 
moval upon  the  owner,  it  has  been  held  that,  if  the.  vessel  was  aban- 
doned, the  former  owner  was  not  within  the  meaning  of  the  statute. 
In  case  of  transfer  of  title  to  the  wreck,  the  expense  of  removal  under 
the  statute  falls  upon  the  owner  at  the  time  of  removal  and  not  the 
owner  at  the  time  of  the  disaster;  but  the  underwriter  who  sub- 
sequently and  before  removal  has  paid  as  for  a  total  1(ms  is  not  the 
owner  within  this  rule.** 

596.  Derelicts. — Property  is  derelict  in  the  maritime  sense  of  the 
word  when  it  is  abandoned  without  hope  of  recovery  or  without 
intention  of  returning.  A  mere  quitting  of  a  ship  for  the  purpose 
of  procuring  assistance  from  shore,  or  with  an  intention  of  return- 
ing to  her  again,  is  not  an  abandonment.  The  intention  which 
determines  the  question,  however,  is  the  intention  at  the  time  the 
vessel  is  left,  and  if  at  that  time  the  intent  is  such  as  to  constitute 
an  almndonment,  a  purpose  subsequently  formed  to  return  and 
resume  possession  is  not  material.'*  Nor  is  an  actual  return  for  a 
temporary  purpose,  after  the  accomplishment  of  which  the  master 
and  crew  again  leave  the  vessel.  An  intention  on  the  part  of  the 
owners  of  a  wrecked  vessel  ultimately  to  rescue  her  does  not  affect 
her  character  as  a  derelict,  where  ^e  has  been  allowed  to  remain  in 

14.  Note:  L.R.A.1915E  541.  723,  52  S,  E.  385,  3  L.R.A.(N.S.) 

15.  Hagan  v.  Richmond,  104  Ya.  1120  and  note.  And  see  supra,  par. 
723.  52  S.  E.  38'),  3  L.R.A.(N.S.)  508. 

U20.  18.  Note:  3  L.R.A.(N.S.)  1120. 

16.  Hagan  v.  Richmond,  104  Va.  19.  Merrill  v.  Fisher.  204  Mass.  600, 
723,  52  8.  E.  385,  3  L3.A.(N.S.)  91  N.  E.  132,  134  A.  S.  B.  706,  17 
.1120.  Ann.  Cas.  937  and  note. 

17.  Hagan  v.  Richmond,  104  Va. 
E.  C.  L.  Vol.  XXrP".— G2.  146T 
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a  wziecdced  condition  for  some  time.  It  makae  no  diffefisnoe  in  tfae 
character  <d  tibe  pn^rarty  as  dereliot  whether  the  abandonment  ariaea 

from  neceesity  or  aooident,  or  ia  Toluntary.  On  the  other  biand,  a 
mere  intention  to  abandon  does  not  constitute  a  veosel  derelict  if 
the  crew  are  still  on  board  when  suocor  arrives.  It  has  been  held 
tltat  a  vessel  may  beo(»ne  a  I^al  dereliet  on  navigable  streams  and 
tidewaters  as  well  as  upon  seaooasts  or  Ifae  ocean.  Other  propertj 
than  vessels  and  cargoes  may  be  derelict,  upon  the  same  principles. 
Thus,  it  has  been  hekd  that  money  found  upon  a  dead  body  which 
was  picked  up  by  a  vessel  was  to  be  r^arded  as  derelict  in  proceed- 
ings to  recovOT  salvage."  Pr(^>erty  foond  d^elict  at  sea  before  it 
comee  to  land  is  said  to  be  either  flotsam,  jetsam,  or  Ugan,  and 
becomes  the  property  of  the  crown  as  "droits  of  admiralty."  It  may, 
however,  be  reclaimed  by  the  owner  if  he  appears  within  a  year  and 
a  day,  otherwise  it  vests  absolutely  in  the  crown.^ 

80.  Note:  17  Ann.  Cas.  937,  940,  1.  Note:  6S  Am.  Dee.  512.  Aad  w* 
ML  mpza,  par.  601 
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A.  part  of  the  article  *'Sales"  is  in  volume  23  and  referraees  ante 
tiiat  head  are  made  aeeordingly. 
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Abbreviations  — 
C.  a.  1,  23-1335 
C.  i.  f.,  23-1335 
Construction,  23-1335 
F.  0.  b.,  23-1337 

Parol  evidence  not  admissibie  to 
vary  settled  meaning,  23-1399 
Parol  evidence  to  explain,  23-1329 
Acceptance  of  goods  — 
Burden   of  proving  acceptance, 
23-1436 

Damages  for  breach  of  implied 
warranty  of  quality,  r^t  to 
recover,  23-1442 

Defects  in  quality  as  waived  by 
acceptance,  23-1439 

Defects  not  discoverable  on  rea- 
sonable inspection,  23-1441 

Inspection  before  acceptance, 
right  of  buyer,  23-1432,  1436, 
1440 

Manufactured  articles,  passing  of 
title,  34 

Mortgage  by  buyer  as  evidence  of 

acceptance,  23-1436 
Necessity  before  action  for  price, 

90 

Partial  acceptance,  effect,  23-1443 
Payment  of  price  as  evidence  of 

acceptance,  23-1439 
Refusal  to  accept,  statement  of 

grounds,  23-1435 
Resale  as  evidence  of  acceptance, 

23-1438 

Return  in  ease  of  nonacceptance, 
23-1438 

Use  of  propertv  as  evidence  of  ae- 
ceptance,  23-1437 

1451» 


SALES  —  continued. 


Acceptance  of  goods  —  continued. 
Waiver  of  defects  in  quality,  23- 
1439 

Waiver  of  delay  in  delivery,  23- 
1444 

What  constitutes  acceptance,  23- 
1436 

Acceptance  of  proposal,  see  Offer 
and  acceptance 

Actions  against  buyer  for  damages- 
Accrual  of  cause  of  action,  114 
Articles   manufactured  or  pro- 
duced for  buyer,  measure  of 
damages,  117-120 
Market  value,  120 
Measure  of  damages,  116 
Pleading,  116 

Resale  on  buyer's  account,  neces- 
sity, 114 

Time  of  bringing  action,  115 
Actions  by  buyer  — 

Adequacy  of  remedy  by  action  for 
damages,  64 

Dunages  for  nondelivery,  68 

Replevin,  63 
Actions  for  price  — 

Acceptance  of  goods  by  buyer, 
necessity,  90 

Ascertainment  of  price,  23-1279 

Assumpsit,  98 

Breach  of  warrant  u  defratse, 
103 

Counterclaim,  104 
Countermand  of  order  as  defense, 
102 

Defenses,  100 

Delivezy  before  action,  neecasitr* 
90 
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SALES  —  continued. 
Actions  for  price  —  continued. 
Delivery  to  carrier  as  authorizing 

action,  94 
Effect  of  right  to  retake  goods, 
482 

Expense  of  keeping  property  for 

buyer,  94 
Failure  to  give  note  under  credit 

agreement  as  matnring  cause  of 

action,  97 
Porm  of  action,  98 
Fraud  as  defense,  103 
Illegal  sales,  23-1321 
Inconsistent  defenses,  101 
Instalments,  recovery,  96 
Interest  on  price,  95 
Joinder  and  splittii^  of  eaoaeB, 

88 

Limitation  of  actions,  08 

Pleading,  99 

Pleading  defenses,  108 

Premature  actions,  96 

Befusal  of  buyer  to  accept  deliv- 
ery, effect,  90 

Refusal  of  buyer  to  accept  goods 
specially  made  for  bim,  92. 

Set-off,  recoupment  and  counter- 
claim, 104 

Tender  of  goods  before  action, 
necessity,  90 

Time  to  sue,  95 

Waiver  of  right  of  rescission,  326 
Waiver  of  right  to  retake  goods, 

23-1387 

Weighing  or  measuring  as  con- 
dition precedent,  23-1279 
Actual   or   potential   existence  of 
property,  see  Subject  matter  of 
sales 

Adequacy  of  buyer's  remedy  at  law, 
64 

Adulteration,  breach  of  warranty  in 

sale  by  description,  224 
Adversely  held  property,  23-1238 
Advertisements  as  warranties,  164 
Agency  contracts  distinguished  from 

sales,  23-1214 
Agent  of  seller,  authoril^  to  receive 

delivery,  23-1422 
Agents,  see  Purchasers  and  sales  by 

agents 

Alteration  of  contract  of  sale,  effect, 

23-1264 

Ambiguities,  parol  evidence  to  ex- 
plain, 23-1397 


SALES  —  continued. 
Animals  — 
Bailments  distingoidied  from  sale, 
23-1209 

Barrenness  as  breach  of  warranty 
of  soundness,  228 

Breach  of  warranty  of  soundness, 
damages,  266 

Breeding  qualities,  implied  war- 
rant? as  to  fitness,  202 

Damages  for  breach  of  wairanty 
of  sonndness,  266 

Defects  constituting  nnaonndneaa^ 
226 

Implied  warranly,  202 
Increase  as  subjects  of  sale,  23- 
1246 

Kisrepresentations  in  sales,  347 

Patent  defects  as  breach  of  war- 
ranty of  soundness,  225 

Pregnancy  as  breach  of  warranfy 
of  soundness,  228 

Soundness,  warranty  not  implied, 
202 

Sterility  as  breach  of  warranty  of 
soundness,  228 

Unsoundness,  defects  constitut- 
ing, 226 

Unsoundness,  proof  of,  228 

Unsoundness  within  meaning  of 
warranty,  221 

Vice  as  unsoundness,  227 

Warranty  in  sale  of,  176 
Anticipatory  breach  — 

Buyer's  right  to  stop  performafltje 
tiy  seller,  23-1411 

Circumstances  affecting  measure 
of  damages,  23-1413 

Countermanding  order,  right  of 
buyer,  23-1411 

Damages,  23-1413 

Definition,  23-1408 

Afeasure  of  damages,  23-141j^ 

Place  of  renunciation  as  place  of 
breach,  23-1410 

Repudiation  of  contract  before 
time  for  performance,  23-1408 

Resale  by  seller,  23-1412 

Temporary  suspension  of  manu- 
facture, right  of  buyer,  23-1411 
Approval,  see  Sale  on  approval 
"Appurtenances"  to  chattels  sold, 

meaning  of  word,  2^1355 
Assent  of  parties  to  contract  of  o^le^ 

23-1260 
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BALES  —  eonUntted. 
Aasignability  ot  eontraet  of  sale,  23- 

1187 

Assignee  jEor  benefit  of  enditon  ai 
affected  by  bnyer's  frand,  313 

Assignment  for  benefit  of  cr^ton 
distiogoished  from  ule,  23-1202 

Assignment  of  chose  in  action  dis- 
tinguished from  bbI^  23-1201 

Assumpsit  (see  also  Ronedies  of  sel- 
ler)- 

Action  by  buyer  against  seller,  66 
Action  for  price     goods,  98 

Attachment  creditors  as  affected  1^ 
bnyer's  fraud,  314 

Auctioneer's  antiiori^  to  gvn  war- 
ranty, 411 

Auction  sale,  entire  or  severable  con- 
tract, 23-1343 

Bailments  distinguished  from  sales — 
Addition  of  materials  by  manu- 
facturer, 23-1211 
Animals  to  be  returned  or  re- 

placed,  23-1209 
Conditional   sales  distinguished, 
449 

Distinguished  cliaracteristics  stat- 
ed, 23-1206 

Grain  delivered  to  be  ground,  23- 
1211 

Materials  to  be  manufactured,  23- 
1209 

Bfutunm  of  civil  law  as  sale,  2^ 

1208 

Particular  product  not  required 

to  be  returned,  23-1210 
Storage  of  grain,  23-1212 
Wareliousing  contracts,  23-1212 
Bank  bills,  see  Payment  of  price 
Barrenness  as  breach  of  warranty  of 

soundaess  of  animals,  228 
Barter  — ■ 
Distinction  between  barter  and 

sale,  23-1201 
Sale  as  exclusive  of  barter,  23- 
1187 

"Sale"  of  intoxicating  liquors,  23- 
1187 

Bawdv  liou?e,  articles  sold  for  use 

in,  23-1312 
Bills  and  notes  — 

Financinl  condition  of  parties,  im- 
plied wari'iiiity,  205 

GennineneRR,  implied  warranty, 
204 

Implied  warranty  as  to  genuine- 
ness, title,  etc.,  204 


SALES  —  continued. 
Bills  and  notes  —  oontinued. 
Note  givoi  for  patented  article, 

recital  of  consideration,  23-1304 
Payment  of  price  in  bill  or  note 

of  buyer,  23-1448 
Paj-ment  of  price  in  bills  or  notes 

of  third  persons,  23-1446 
Solvency  of  parties  not  warranted 

by  implication,  205 
Title  of  seller,  implied  warranty, 

204 

Bills  of  lading  (see  also  Carriers)  — 
Draft  attached  sent  to  buyer,  23- 
1385 

Retention  on  delivery  to  earner, 

effect,  43 
lUghts  of  bona  fide  transferees, 

380 

Transfer  as  defeating  ripfht  of 

stoppage  in  transitu,  140 
Transfer  as  passing  title,  17 
Transferee  as  bona  fide  purchaser, 
320 

Bills  of  sale  — 

Acknowledf^ent  of  payment  of 

price,  23-1445 
Dutv  of  seller  to  give  bill  of  sale. 

23-1408 

Passing  of  title  by  delivery  of  bill 

of  sale,  17 
Seal  not  required,  23-1260 
Technical  words  of  transfer,  ne- 
cessity, 23-1260 
Boarding  bouse  keeper's  lien  as  sub- 
ject to  conditional  sale,  461 
Bona  fide  purchasers — 
Bills  of  lading,  380 
Buyer's  title  as  measured  by  title 

of  seller,  373-377 
Consideration,    pre-existing  in- 
debtedness. 318-320 
Defective  titie  of  seller,  general 
rule  as  to  purchaser's  rights 
373-377 

Estoppel  of  rightful  owner  to  dis- 
pute titie,  378 
Factor's  acts,  operation  and  effect, 

381-383 

Fraud   by  seller  in  procuring 
goods  from  third  person,  31&- 
318 

0    Fraudulent  transfer,  effect,  50 
Gold  coin  as  passing  by  deliveryj 
377 
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SALES  —  contmued. 
Bona  fide  pnrehaseia  —  eontinued.  . 
Good  faith  purchasers,  386 
Market  OTert,  goods  sold  in,  377 
Mistake  as  to  identity  of  party, 

purchaser's  rights  as  affected 

by,  23-1300 
Money  as  pas^ug  by  delivery,  377 
Negotiable  instrumento  passing  by 

delivery,  377 
Notice  of  seller's  want  of  title, 

383 

Persons  entitled  to  protection,  383 
Pre-existing  debt  as  oonsiderationf 
384 

Pre-existing  indebtedness  as  con- 
sideration, 31&-320 
Remedy  of  rightfol  owner,  386 
Resale  by  buyer,  possession  as  evi- 
dence of  title,  49 
Rescission,  effect  as  to  third  per- 
sons, 321 
Rights  generally,  23-1385 
Rule  denying  protection,  23-1386 
Sale  by  fraudulent  buyer  as  af- 
fecting original  seUer's  Tights, 
23-1385 

Sale  by  persons  having  indicia  of 

ownership,  378 
Sale  in  violation  of  injnnction, 

23-1241 
Stolen  property,  375 
Title  as  i^aiost  prioT  purchaser 

without  delivery,  52 
Title  as  against  sdler's  creditors, 

50 

Title  of  buyer  as  measured  by  sel- 
ler's title,  373-377 
Transferee  of  bill  of  lading  or 

warehouse  receipt,  320 
Warehouse  receipts,  380 
Who  are  bona  tide  purchasers,  3S3 

Bonds,  implied  warranty  as  to  va- 
lidity, 205 

Books,  misrepresratations  in  sale  of, 
349 

Bought  and  sold  notes  as  contracts 

of  sale.  23-1260 
Branding  lajrs,  sales  in  violation  of, 

23-1307 

Breach  of  contract,  see  Performaiice 

and  breach 
Breach  of  warranty  (see  also  Meas- 
ure of  damages  for  breach  of 
warranty)  — 
Action  for  breach  not  in  avoid- 
ance of  contract,  234 


SALES  — eofit«ti««l. 
Breach  of  wuranty  —  contmimi. 
Action  on  ease,  242 
A^ravatioD  of  dunages,  268 
Auimats,  damages  for  breach  of 

warranty  of  soundness,  266 
Animals,  loss  of  profits  from  in- 
ability to  use  animal,  267 
Barrenness  of  animals,  228 
Brands  as  showing  want  of  tUJe 

in  seUer,  233 
Conditions  precedent  to  recovery 

of  damages,  234 
Damages  for  breach  generally,  234 
Damages  for  breach  of  warranty 

of  tide,  269 
Defects  constituting  unsoundness, 
226 

Enhancement  of  damages,  268 

Form  and  sufficiency  of  notice  <tf 
defects,  246 

Form  of  action,  242 

General  warranty  as  covering  un- 
known defects,  219 

Ground  for  rescission  by  seller, 
287 

Judgment  in  action  for  fraud  as 
bar  to  action  on  warranty,  237 
LimiUtion  of  actions,  237-239 
Limitation  of  seller's  liability,  ex- 
press stipulation,  234 
Measure  of  damages,  253 
Minimizing  damages,  268 
Mitigation  of  damages,  268 
Notice  of  defects  before  suing  tor 

breach,  244 
Nursery  stock,  damages  for  breach 

of  warranty,  264 
Nurs^  8to4^  limitation  of  lia- 
bility for  breach  of  warranty, 
266 

Patent  defects  in  animals,  225 
Paymoit  of  price  as  essential  to 
maintenance  of  wition  iox  dam- 
ages, 234 
Pleading  in  action  for  breach,  243 
Pregnancy  of  animals,  228 
Rejection  of  goods  before  delivery 

and  acceptance,  290 
Remedying  defects,  right  of  seller, 
241 

Resale  by  buyer  as  waiver  of 

breach,  240 
Rescission  as  afifectii^  claim  for 

damages,  235-236 
Rescission  for  breadi  of  warranty, 

287 
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SALES  —  eontinued. 
Bread!  of  vamnfy  —  eoittimud. 
Return  of  goods  as  oondition  pr^ 
eedeat  to  reoovery  of  danu^s^ 
234 

Betam  of  goods  bi^er,  240, 
289 

Scaenter,  neeeadty  for  amnneiit, 
219 

Seeds,  special  damages  for  breach 

of  warrant,  263 
Seeds  warranted  as  to  kind,  eross- 

ing  by  otiier  plants  as  breach, 

222 

Seller's  right  to  remedy  defects  or 
snbstitiite  another  article,  241 

Sterility  of  animals,  228 

Stipulation  limiting  adler's  liabil- 
ity, 234 

Snlwtitutfon  Of  anqther  artide  as 

curing  breadi,  241 
Time  of  existence  of  defects,  225 
Title  of  thing  sold,  230-233 
Unfaiown  defects,  2l9 
Unsoundness,  defects  eonstitnting, 

226 

Unsoundness  of  animal,  221 
Unsoundness  of  animals,  proof  of, 
228 

Vice  in  animal  aa  nnaoundness, 
227 

Waiver  of  breaeh,  239-241 
Waiver  of  notice  of  defects,  247 
Warranty  of  title,  damages,  269 
Warranty  of  title,  limitation  of 

action,  238 
Buildings  as  subjects  of  sale,  23- 

1238 

Bulk  sales  sets,  eonstitntionality, 

23-1190 

Bulky  or  ponderous  articles,  con- 
structive delivery,  56 
Burden  of  proof,  see  Evidence 
Business  injury  to,  by  breach  of 

warranty,  260 
Bayer  (see  also  Bona  fide  purchas- 
ers; Remedies  of  buyer)  — 
Title  acquired  by  purchase,  23- 
1237 

Cancellation  of  contract  — 
Emergency,  23-1190 
Provision  for,  as  destroying  mu- 
tuality, 23-1270 
Capacity  of  parties,  23-1273 
Carriers   (see  also  Place  of  sale; 
Stoppage- in  transitu)  — 
Bill  of  lading,  form,  23-1427 


SALES  —  conttnwiL 
Carriers  —  eontiiMied. 
Bill  of  lading  retained  by  seHear, 

effect,  43 
Bill  of  lading  taken  in  name  of  sel- 
ler, 44 

Delivery  to  carrier  as  authoris- 
ing action  for  price,  94 

Delivery  to  carrier  as  delivexy  to 
buyer,  23-1383,  1423 

Delivery  to  carrier  as  pasung  title, 
40 

Freight,  by  whom  payable,  23- 
1427 

Insurance  of  goods  in  transit,  23- 
1428 

Liability  for  loss  of  or  injury  to 

^ds,  23-1429 
Hisdirection  of  goods  diipped,  23- 

1429 

Notice  to  buyer  of  shipment  of 

goods,  23-1429 
Time  of  delivery  to  carrier  ss 

time  of  shipment,  23-1372 
Time  of  shipment  by  carrier,  23- 

1427 

Transportation  charp:ea  as  pay- 
able by  buyer  or  seller,  23-1380 

Case,  action  on,  for  breach  of  war- 
ranty, 242 

Cash  sales,  see  Payment  of  price 

Caveat  emptor  — 
Application  of  rule,  179 
Rule  stated,  332 

Certainty  as  requisite  of  contract  of 
sale,  23-1262 

Change  of  possession,  see  Construc- 
tive delivery;  Delivery  by  seller 

Chattel  mortgages,  s^e  of  property 
without  consent  of  mortgagee,  23- 
1303 

Checks  — 

Acceptance  of  check  given  in  pay- 
ment of  price,  effect,  23-1388 
Conditioned  payment,  23-1385 
Full  payment  recited  in  ched:  for 

price,  effect,  23-1445 
Local  custom  to  receive  checks  in 

payment,  23-1389 
Payment  of  price  by  cheek,  23- 
1448 

Ghoses  in  action,  implied  warranty 

in  sale.  204 
C.  i.  f.,  meaning  in  aalo  eontraet, 

23-1336 
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SALES  —  continued. 

C.  o.  d.  shipments  — 
Delivery  to  carrier  as  passing 

title  46 
Place  of  sale,  23-125S  . 

Collection  of  draft  with  bill  of  lad- 
ing attached  distinguished  from 
sale,  2S-1204 

Commercial  agencies,  see  Misrepre- 
sentations  by  buyer 

Commission  merdiants,  see  Consign- 
ment to  a^nt  for  sale 

Commodities,  see  Payment  in  com- 
modities; Subject  matter  of  sales 

Comparison  of  articles,  see  War- 
ranty 

Concurrent  stipulations  in  contract, 

23-1340 

Conditional  d^very,  see  Delivery  by 

seller 
Conditional  sales 

Absolute  obligation  for  priee,  ef- 
fect, 447 

Acquisition  to  subject  matter, 
rights  of  seller,  477 

Additional  security  for  price,  ef- 
fect of  taking,  448 

Adequacy  of  price  as  indicating 
nature  of  transaction,  443 

Assignment  by  buyer  for  ben^t 
of  creditors,  470 

Assignment  of  r^hts  by  seller, 
478 

Bailment  distinguished,  449 
Bankruptcy  of  buyer,  470 
Boarding  houae  keeper's  lien,  461 
Breach  of  contract  by  seller,  ef- 
fect of  right  to  reject  goods, 
4S1 

Buyer  authorised  to  resell,  458 
Buyer's  interest  as  subject  to  Bale 

under  execution,  500 
Buyers'  rights,  496-503 
Buyer's  title,  vesting,  503-506 
Chattel    mortgage  distinguished 

from  conditional  sale,  441 
Chattel  mortgage  or  conditional 

sale,  test  of  transaction,  445- 

447 

Chattels  to  be  annexed  to  real  es- 
tate, 473-476 

Collateral  security,  efEeet  of  tak- 
ing, 505 

Conflict  of  laws,  452 

Criterion  of  nature  of  transaction, 
442 


SALES  —  eontmmd. 

Conditional  sales  —  eontmued. 
Damages  for  breach  of  eonfcrut, 

489-496 
Definition,  440 

Destruction  of  property  as  affect- 
ing buyer's  liability,  494 
Fraud,  failure  to  reecwd  eontxeet, 

472 

Infant  buyer,  effect  of  disafi&rm- 

ance,  502 
Innkeeper's  lien,  461 
Insurable  interest  of  buyer,  ^8 
Insurance  at  expense  of  buyw,  ef- 
fect of  provision,  448 
Intention  of  parties,  442 
Leases  distingaished,  449 
Lien  of  third  pawn  for  rquuxa, 
459 

livery  stable  keeper'a  lien,  461 
Kechanie's  lien  aa  inconsistent 

with  retention  of  title  by  seller, 

448 

Operation  of  transaction,  454 
Parol  reservation  of  title,  valid- 
ity, 463 

Part  payments,  recovery  by  buyer 
on  retaking  by  seller,  500 

Possession  by  seller,  character  of, 
494 

Preferences,  failure  to  record,  472 
Price,  recovery  by  seller,  489-496 
Purchase  mon^  note,  effect  of  re- 
newal, 505 
Purchase  mon^  notes,  effect  of 

transfer  by  seller,  504 
Receiver  of  buyer,  title,  470 
Recording  acts,  465-473 
Redemption,  buyer's  ri^t  of,  5U2 
Refusal  of  buyer  to  accept  de- 
livery, 490 
Removal  of  property  to  another 

state,  453 
Renewal  of  purchase  money  notes, 

effect,  505 
Resale  by  buyer,  498-600 
Resale  on  account  of  buyer,  493 
Resale  on  buyer's  account,  effect 

of  provision,  448 
Reservation  of  title  by  seller,  444 
Retailer's  stock  of  goods,  rights  of 

purchasers,  468 
Retaking  by  seller,  479 
Retaking  possession  as  affeding 

buyer's  liability,  491 
Seller's  remedy  against  buyer's 
trustee  in  bankruptcy,  489 
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SALES  —  continued* 
ConditioDal  sales  —  eontitmed, 
Seller'B  rights,  476 
Tests  as  to  oharaoter  of  traiuas- 

tion,  460 
Third  persons,  ri^ts  of,  454 
Title  of  conditional  purchaser  as 

salable,  23-1236 
Transfer  by  buyer,  cfFeet,  498-500 
Transfer  by  seller  of  purchase 

money  note,  effect,  504 
Transfer  of  right  by  seller,  478 
Usury  under  cover  of  conditional 

sale,  441 
Validity  of  transaction,  464 
Vesting  of  title  in  buyer,  503-506 
What  law  governs,  452 
Writii^f  neeeasify,  463 
Condition  of  proper^,  see  DeUvery 

by  seller;  Waiver 
Conditions  distingoished  from  oot- 

enants,  23-1330 
Confederate  government,  l^ality  of 

sales  in  aid  of,  23-1314 
Confidential  zelation  between  par- 
ties, fair  dealing  required,  296 
Conflict  of  lam  (see  also  Place  of 
sale)  — 

Common  law  as  govemiiuf,  when, 
23-1193 

Conditional  sales,  452 

Consecutive  salee  of  same  prop- 
erty, 23-1194 

Construction  of  contract,  23-1328 

Intention  of  parties  as  to  what 
law  shall  govern,  23-1252 

Law  of  place  of  contract  as  gov- 
erning, 23-1198 

Law  of  place  of  sale  as  governing, 
23-1316 

Presumption  that  law  of  place  of 
contract  is  same  as  law  of  fo- 
rum, 23-1193 

Removal  of  property  after  sale, 
23-1194 

Bale  of  property  in  another  juris- 
diction, 23-1196 

Vessel  at  sea,  23-1197 
Consideration  (see  also  Price)  — 

Essential  elements  of  sale,  23-1187 

Inadequacy  of  price  as  indicative 
of  fraud,  296 

Money  price  or  price  wtimated  in 
money,  23-1187 

Parol  evidence  to  show  true  con- 
sideration. 23-1391 

Pre-existing  debt,  384 


SALES  —  eontinutd. 
Consideration  —  continued. 
Fre-ezistii^   indebtedness,  318- 
820 

Requisite  of  contract  of  sale,  28- 
1277 

Return  of  consideration  on  re- 
scission by  seller,  322-325 
Consignment  to  agent  for  sale  — 

Contracts  of  ag:ency  distinguished 
from  sales,  23-1214 

Contracts  "on  sale  and  return" 
distinguished  from  consignments 
for  sale,  23-1220 

liability  of  consignee  for  price  as 
affecting  nature  of  transaction, 
23-1218 

Proof  of  character  of  transaeticm, 
23-1220 

Test  as  to  character  of  contract, 
23-1216 

Title  to  goods  as  affected  1^  con- 
signment, 23-1214 
Constitutionality  of  statutes  restrict- 
ing right  to  sell,  23-1190 
Construction  of  contract  (see  also 
Abbreviations ;  Quality  of  goods 
sold;  Quantity  uf  goods  sold; 
Words  and  phrases)  — 

Abbreviations,  23-1350 

Abbreviations,  parol  evidence  to 
explain,  23-1329 

"About"  as  describing  quantity, 
23-1353 

Back  of  instrument,  words  on,  as 
part  of  contract,  23-1328 

Buyer's  risk  or  Bella's  risk,  23- 
1334 

Concurrent  stipulations,  23-1340 
Conflict  of  laws,  23-1328 
Correspondence  constituting  ewi- 

traet,  23-1329. 
Covenants  distinguished  from  con- 
ditions, 23-1330 
Defeating  contract,  construction 

against,  23-1327 
Delivery,  time  and  place,  23-1364 
Dependent  stipulations,  23-1339 
Effect  to  be  £^ven  to  all  words 

used,  23-1329 
Entire  contracts.  23-1341 
Entire  instrument  to  be  consid- 
ered, 23-1329 
<Wimated"  quantity,  23-1353 
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SALES  —  continued. 
Construction  of  eontraet— oofitt»- 

ued. 

Executory  and  executed  contra ota 

distinguished.  23-1346 
"Free  on  board,"  23-1337 
Goods  "to  arrive,"  23-1333 
Oovemment  contracts,  23-1328 
Independent  stipulations,  23-1339 
Intention  of  parties,  ascertainment 

as  cardinal  rule,  23-1328 
''More  or  less,"   description  of 

quantity,  23-1352 
Mutual  stipulations,  23-1339 
Parol  evidence  to  explain  abbre- 
viations, 23-1329 
Particular  words  and  phrases,  23- 
1332 

Place  of  delivery,  23-1364 
Printed  matter  as  controlled  by 

written  matter,  23-1329 
Quality  of  goods  sold,  23-1368 
Quantity,  provisions  relating  to, 

23-1350 

Question  for  court  or  jury,  23- 
1331 

"Requir«"  or  "requirement,"  23- 

1332 

Restraint  on  trade,  strict  construc- 
tion, 23-13*28 

Severable  contracts,  23-1341 

Several  instruments  constituting 
contract,  23-1329 

Signature,  words  following,  as 
part  of  contract,  23-1328 

Strict  construction  against  re- 
straint of  trade,  23-1328 

"Strike"  clause,  23-1335 

Subject,  matter,  construction  as  to, 
23-1350 

Sustaiioing  contract,  construction 

in  favor  of,  23-1327 
Technical  words,  23-1328,  1350 
Time  as  of  essence,  23-1330 
Time  of  delivery,  23-1364 
Time  of  payment,  23-1381 
Trade  terms,  23-1350 
Transportation  charges  as  payable 

by  buyer  or  seller,  23-1380 
Upholding  contract,  construction 

in  favor  of,  23-1327 
What  law  governs,  23-1328 
Whole  instrument  considered,  23- 

1329 

Words  and  phrases,  23-1332 
Written   matter   as  controllii^ 
piinted  matter,  23-1329 


SALES  —  continued. 
Constmotive  delivery  — 
Animals  running  at  large,  56 
Application  of  rule,  54 
Bulky  or  ponderous  articles,  66 
Control  of  place  of  storage,  57 
Husband  and  wife,  sales  between, 
68 

Parent  and  child,  sales  between, 
68 

Sales  between   persons  residing 

together,  58 
Sufficiency  as  against  creditotB 

and  subsequent  purchasers,  53 
Contingency  as  subject  of  sale,  23- 
1244 

Contingency,  validity  of  executory 

contract  depending  on,  23-1231  * 
Contract  of  agency  distinguished 

from  sales,  23-1214 
Contracts  of  sale  (see  also  Conflict 
of  laws;  Construction  of  con- 
tract; Executory  contracts  of 
sale;  Future  delivery  contracts; 
Offer  and  acceptance;  Perform- 
ance and  breach ;  Place  of  sale ; 
Requisites  and  validity  of  sale 
contracts)  — 

Alteration  of  contraet.  23-1264 

Assignability,  23-1187 

Breach  of  contraet,  see  Perform- 
ance and  breach 

Cancellation  "in  the  event  of  an 
emergency,"  23-1190 

Certainty,  23-1262 

Contingent  or  conditional  opera- 
tion, parol  evidence  to  show, 
23-1391 

Credit  sales,  ^eet  of  buyer's  in- 
solvency, 23-1367 
Death  of  party  as  terminating 

contract,  23-1189 

Evidence,  see  Parol  evidence  to 
vary  or  explain  contract 

Exclusive  sales,  effect  of  contraet 
as  monopolistic,  23-1199 

Failure  of  buyer  to  read  contract 
before  signing,  23-1389 

Implied  contracts,  23-1203 

Incomplete  writings,  parol  evi- 
dence to  show  actual  ugrcsment, 
23-1395 

Modification  by  subsequent  agree- 
ment, 23-1394 

Mutuality,  see  Mutuality  of  cxor 
tract 
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BALES  —  eontinwd. 
Contraets  of  sale  —  continued. 
Parties*       Parties  to  sales 
Performanee  of  contract,  see  Pezv 

form  an  ee  and  breach 
Receipt  as  contract  of  sale,  23- 
1260 

Requiutes,  see  ReqiusiteB  aoA 
validly  of  sale  eontraets 

Siffning  contract  withont  reading 
it,  23-1389 

Termination  of  contract,  23-1189 

Time  of  execution,  parol  evidence 
to  show,  23-1391 

Transfw  of  possession,  contract 
implied  from,  23-1263 

Validity,  see  Requisites  and  valid- 
ity c£  sale  contracts 

Writing  as  essential,  23-1260 
Contracts  of  sale  or  return,  see  Sale 

or  return 
Contrast  of  articles,  see  Warranty 
■  Corporations  — 

Power  to  buy  and  sell  personalty, 
23-1273 

Stock  as  subject  of  sale,  23-1236 
Cotenancy  in  chattels  — 

Change  of  possession  on  sales  be- 
tween cotenants,  60 

Pureliase  of  undivided  interest, 
23-1241 

Countermanding  order,  right  of  buy- 
er, 23-1411 

Counting  articles  to  fix  price,  ^-23 

Covenants  distinguished  firom  con- 
ditions. 23-1330 

Creditors  of  seller^  rights  as  affected 
by  sale,  60 

Credit  sales  fsee  also  Fraud)  — 
Agent's  authority  to  buy  on  credit, 
416 

Insolveiit'v  of  buyer  before  deliv- 
ery, rights  of  seller,  23-1415 

Insolvency  of  buyers,  effect,  23- 
1367 

Time  of  payment,  23-1381 
Crops  — 

Passing  of  title.  19 

Sale  by  parol,  23  -1231 

Subject  of  sale,  23-1247 
Custody  of  law,  see  Subject  matter 

of  sales 
Customs  duties  — 

Liability  for  payment  as  between 
buyer  and  sdler,  23-1879 


SALES  —  contintud. 
Customs  duties  —  continued. 
Statutory  liability  of  buyer,  23- 
1380 

Damages  (see  also  Action  against 
buyer  for  damages;  foeach  of 
warranty;  Measure  of  damages 
for  breach  of  warranty;  Special 
damages)  — 

Action  1^  buyer  against  seller,  68 

Anticipatory  breach  of  contract, 
23-1412 

Claim  by  buyer  generally,  351 

Collateral  undertakii^  of  buyer 
as  affecting  damages,  78 

Competing  with  business  sold,  84 

Defects  in  quality,  83 

Delay  in  delivery,  82 

Delay  in  delivery,  purchase  for 
special  use,  82 

Kiterest  as  element  of  damage,  74 

Uarket  value  as  measure  of  dam- 
ages, 72 

Ifeasure  of  damages  against  sel- 
ler, 354 

Measure  of  damages  for  nonde- 
■  livery,  69 

Minimizing  damages,  85 

Nondelivery  by  sellCT,  68 

Besale  contracts  of  buyer,  knowl- 
edge of  seller,  81 

Rescission  as  affecting  claim  for 
damages,  353 

Special  damages,  75,  355 

Waiver  of  claim  by  buyer,  352 
Dangerous  articles,  see  Negligence 

in  sale  of  daageroos  articles 
Dealer's  talk,  see  Express  warranty 
Death,  termination  of  contract  of 

sale,  2^1189 
Deeds,  see  Requisites  and  validity 

of .sale  eontracte 
Definitions   (see  also  Words  and 
phrases)  — 

Anticipatory  breach  of  contract, 
23-1408 

Conditional  sale,  440 

Executory  contract,  23-1346 

Implied  warrantv,  178 

Sale,  23-1186 

Stoppage  in  transitu,  129 

Warranty,  153 
Deleterious  substances,  see  Negli< 

gence  in  sale  of  dangerous  arti' 
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SALES  —  continued. 
Delivery  by  seller  (see  also  Con- 
Btructive  delivery;  Lien  of  sel- 
ler; Place  of  deUvery;  Time  of 
delivery)  — 

Actual  delivery,  necessity  to  trans- 
fer title,  23-1238 

A^ent  of  buyer,  authority  to  re- 
ceive delivery,  23-1422 

Bailee  in  possession  of  goods  sold, 
36 

Bulky  or  ponderous  articles,  56 
Carrier,  delivery  to,  23-1423 
Carrier,  delivery  to,  as  passing 
title,  40 

C.  0.  d.  shipments,  effect  of  de- 
liveiy  to  carrier,  46 

Compliance  with  terms  of  con- 
tract, 23-1415 

Conditional  delivery,  38 

Conditional  delivery,  payment  of 
price,  23-1384 

Condition  of  property  delivered, 
23-1418 

Conditions  precedent  to  valid  ten- 
der, 23-1418 
Constructive  delivery,  51,  53 
Contract  implied  from  delivery, 

23-1263 
Cotenants,  sales  between,  60 
Damages  for  nondelivery,  68 
Delay  in  delivery,  damages,  82 
Demand  by  buyer  before  action, 

necessity,  68 
Demand  of  buyer,  necessity,  23- 
1416 

Destruction  of  property  as  excuse 

for  nondelivery,  23-1431 
Destruction  or  loss  of  property 

before  delivery,  effect,  47 
Duty  to  deliver,  23-1415 
Effect  as  passing  title,  37 
Effect  of  delivery  without  stipa- 

lated  cash  payment,  23-1384 
Excuse  for  failure  to  deliver,  23- 

1430 

Failure  to  deliver,  23-1430 
F.  o.  b.  shipments,  delivery  to  ear- 
ner as  passing  title^  46 
Illegal  contract,  effect  of  ddivery, 

23-1263 

Instalments,  severable  contract,  68 
Mistake  in  character  of  property 

delivered,  effect,  38 
Necessity  as  against  creditors  and 

subsequent  purchasers,  48 


ILES  —  continued. 
Delivery  by  seller  —  continued. 
Necessity  before  suing  for  prie& 
90 

Necessity  to  pass  title,  35 

Notice  as  to  time  or  place  of  dfr 
livery,  23-1415 

Option  as  to  time  or  place,  notioe 
to  buyer,  23-1415 

Payment  of  price  as  condition 
precedent,  23-1407 

Person  authorized  to  Teceive  de- 
livery, 53 

Person  to  receive  deliveiy,  23- 
1422 

Place  of  delivery,  23-1417 

Place  of  shipment  as  warranty  or 

condition,  23-1416 
Proof  of  quantity  delivered,  23- 

1421 

Property  in  hands  of  agent,  bailee 

or  servant,  61 
Property  in  hands  of  third  person, 

36  ' 

Quality  of  propertv  delivered,  23- 
1418 

Quantity  to  be  delivered,  23-1420 
Retention  of  possession  as  em- 
ployee of  buyer,  60 
Selection  of  articles  for  delivery, 
23-1416 

Servant  of  buyer,  authority  to  re- 
ceive delivery,  23-1422 

Shipment  by  carrier,  23-1383 

Shortage  in  delivery,  remedy  of 
buyer,  66 

Surreptitious  delivery,  effect  as 
implying  gale,  23-1263 

Temporary  change  of  possession, 
59 

Third  person,  delivery  to,  as  pass- 
ing title,  40 
Third  person,  suflSciency  of  deliv- 
ery to,  53 
Time  of  delivery,  23-1421 
Waiver  of  cash  payment,  23-1387 
Waiver  of  defect  in  condition  or 

quality,  23-1419 
Wiiiver  of  tender  by  seller,  23- 
1416 

Demand,  see  Delivery  by  seller 
Dependent  stipulations  in  contra^ 

23-1339 

Destruction  of  property  before  de- 
livery, effect,  47 

Kstinetions  — 
Agency  contracts,  23-1214 
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SALES  —  continued. 
Distinctions  —  eontinutd. 
Aasignment  for  bmefit  of  eredi- 

tors.  23-1202 
Assignment  of  chose  in  action, 

23-1201 
Bailments,  23-1204 
Barter,  23-1201 

Collection  of  draft  with  bill  of 
lading  attached,  23-1204 

Contract  for  work  and  Ubm,  23- 
1221 

Contract  of  agencv,  23-1214 
Exchange  of  goods,  23-1201 
Furnishing  meals  by  innkeeper  or 

restaurateur,  23-1203 
Gifts,  23-1203 

Work  and  labor  contract  distin- 
guished from  sale,  23-1221 
Draft  with  bill  of  lading  attached, 
collection  distingtuahed  from  sale, 
23-1204 
Drugs  — 
Implied  warranty  of  fitness  for 
use,  201 

Regulation  of  sales  as  within  po- 
lice power,  23-1190 
Election   of   remedies,   action  for 
price  as  waiver  of  right  to  retake 
goods,  23-1388 
English  rule,  see  Work  and  labor 
Entire  and  severable  contracts  — 
Auction  sales,  23-1343 
Delivery  and  payment  in  instal- 
ments, 23-1342 
Divisibility  of  subject  matter  not 

controlling,  23-1341 
Indefinite  quantity  sold,  23-1342 
Intention  of  parties  as  goTeming, 

23-1341 
Part  perrormance,  23-1344 
Severance  of  entire  contract  in 
performance,  23-1344 
Equitable  relief  of  buyer,  64 
Equity,  enforcement  of  right  of  re- 
scission, 331 
Essential  elements  of  sale,  23-1187 
Estoppel,  see  Bona  fide  purchasers 
Evidence  (see  also  Parol  evidence  to 
vary  or  explain  contract)  — 
Burden  of  proving  acceptance  of 

goods,  23-1436 
Fraud  of  buyer,  308-311 
Sale  bv  sample,  216 
Time  of  delivery,  23-1369 
Examination  of  goods  sold,  see  In- 
spection by  buyer 


SALES  —  continued. 
Exchange  of  goods,  see  Barter 
Exclusive  sales  contracts,  Talidittr, 

23-1199 

Execution,  see  Subject  matter  of 

sales 

Execution  creditors  as  affected 

buyer's  fraud,  314 
Execution  sales,  no  warranty  of  title, 

185 

Executors  and  administrators  as 
bound  by  contract  of  decedent,  23- 
1189 

Executory  contracts  of  sale  (see  also 

Passing  of  title;  Performance 

and  breach)  — 
Contingency,  validity  of  contract 

depending  on,  23-1261 
Definition,  23-1346 
Executed  contracts  distinguished, 

23-1346 

Executed  contracts  distinguished 

as  to  place  of  sale,  23-1252 
Identification  of  part  of  bulk  or 

mass  sold,  23-1348 
Measuring  to  be  performed  in  fu- 
ture, 23-1348 
Part  of  bulk  or  mass  sold,  23-1348 
Remedies  for  breach,  23-1251 
Resale  on  buyer's  account,  109 
Subject  matter  of  executory  eon- 
tracts,  23-1249 
Test  as  to  character  of  contract, 
23-1346 

Things  not  in  existence,  23-1249 
Things  not  owned  by  seller  at 

time  of  contract,  23-1249 
Trespass  not  appropriate  remedy 

for  breach,  23-1251 
Trover  not  appropriate  remedy 

for  breach,  23-1251 
Weighing  to  be  performed  in  fu- 
ture, 23-1348 
Existence  of  property  sold,  see  Sub- 
ject matter  of  sales 
Expectancy  as  subject  of  sale,  23- 
1244 

Explosives,  regulation  of  sales  as 

within  police  power,  23-1190 
Express  warranty  (see  also  Implied 
warranty;  Measure  of  damages 
for  breach  of  warranty;  Misrep- 
resentations by  seller ;  War- 
ranty) — 
Advertisements  as  warranties,  164 
AfiOrmations  as  to  quality  or  con- 
dition, 168 
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SALES  —  conttfHwd. 
Express  warranty  —  eontiHued. 
AflBrmations  as  to  qoaatity  or  size, 
167 

AflBrmations  made  after  agree- 
ment for  sale,  165 
Agent's  liability  on  warranty,  408 
Animals,  176 

Anetioneer's  ai^ority  to  give 
warranty,  411 

Breach,  see  Breach  of  warranty 

Breach  of  warranty  as  defense  to 
action  for  price,  103 

Breach  of  warranty  as  set-off 
a^inst  seller,  105 

Gatalofote  affinnations  bb  war^ 
ranties,  164 

Collateral  warranty,  parol  evi- 
dence, 23-1401 

Condition,  represmtations  as  to, 
168 

Construction  of  warranty.  217 
Damages  for  breach,  see  War- 
ranty 
Dealer's  talk,  189 
Definition,  153 
Description,  sale  by,  170 
Expression  of  opinion  or  judg- 
ment, 166 
Extension  by  construction,  217 
General  warranty  as  covering  un- 
known defects,  219 
Implied  warranty  as  excluded  by 
express  warranty,  23-1402,  178 
Incomplete  writings,  proof  of  oral 

warranty,  23-1400 
Inspection  as  destroying  effect  of 

specific  description.  173 
Intention  of  parties,  167 
Known  defects,  219-221 
Opinion,  expression  of,  166 
Oral  warranty,  written  contract 

of  sale,  23-1399 
Patent  defects,  219-221 
Quality  of  goods  specified  in  of- 
fer of  sale,  165 
Quality,  representations  as  to,  168 
Quantity,  representations  as  to, 
167 

Questions  of  law  and  fact,  165 
Representations  as  to  quality  or 

condition.  168 
Representations  aa  to  quantity  or 

size,  167 
Sale  by  description,  170 
Sale  by  sample,  203 
Scope  of  article,  217 


SALES  — eofftMiMd. 
Express  warranty — eaiitfiiiM^ 
Seefnd  hand  artictea,  170 
Seeds,  warranty  and  sale  <Mf,  175 
Size,  repreaentationa  aa  to,  167 
Soundness,  representations  aa  t<^ 
169 

Statonent  of  opinion  or  judg- 
ment. 166 
Teebnieal  words  not  required,  164 
Unauthorized  wnrranty  by  agent, 

ratification,  413 
Unknown  defects  as  covered  by 

general  warranty,  219 
Value,  representations  aa  to,  166 
What  eonstitutea,  164 
Extrinsic  evidence,  see  Parol  evi- 
dence to  vary  or  explain  contract 
Factors,  see  Consignment  to  agent 
for  sale 

Factor's  aeta,  see  Bona  fide  pur- 
chasers 

Fair  dealing  betweim  persons  in  eon- 

fldential  relations,  296 
False  representations,  see  Fraud 
Fertilizers,  implied  warranty  as  to 

quality,  201 
Financifli  conditicm,  see  Fraud 
Finding  lost  property,  unknown  con- 
tents of  article  sold,  23-1356 
Fiah,  fnture  catch  as  subject  of  sale, 
23-1249 

Fitness  for  intended  purpose,  im- 
plied warranty,  187-194 
F.  o.  b.,  see  Free  on  board 
Fallowing  proceeds  of  goods,  331 
Food  — 

Implied  warranty  of  quality,  195 

Meals  furnished  by  innkeeper  dis- 
tinguished from  sale,  23-1^3 

Prohibiting  sale  of  food  articlea, 
validity  of  statute,  23-1190 

Emulation  of  sales  as  within  po- 
lice power,  23-1190 

Retailer's  liability,  197 

Sale  of  food  articles  in  violation 
of  statute,  23-1304 
Fraud  (see  also  Bona  fide  purchaa- 
ersj  Misrepresentations  by  buy- 
er ;  Misrepresentations  by 
seller;  Remedies  of  seller;  Re- 
scission by  seller)  — 

Artifices  by  seller  to  conceal  de- 
fects. 336 

Assignee  for  benefit  of  creditors 
as  affected  by  buyer's  iiand, 
313 
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SALES  —  eontinued. 
Frand  —  eoutinued. 
Attachment  (reditors  as  affected 

by  buyer's  fraud,  314 
Bona  fide  purchaser  from  fraud- 
ulent buyer,  315 
Caveat  emptor  rule,  332 
Confidential  relation  between  bay* 

er  and  seller,  296 
Evidence,  308-311 
Execution  creditors  as  affected  by 

buyer's  fraud,  314 
Financial  condition  of  bt^er,  false 

representations,  297 
Financial  condition  of  buyer,  r^- 

resentations,  297 
Inadequacy  of  price  as  indicating 

fraud,  296 
Insolvency  of  buyer,  nondisolosnre 

as  fraud.  306 
Intention  of  buyras  not  to  pay, 

303-306 

Judgment  in  action  for  fraud  as 
bar  to  action  on  warrant,  237 
Latent  defects,  nondisclosnTe,  333 
Measure  of  damages  fwainst  sel- 
ler, 354 

Misrepresentation  aa  to  buyer^s 
ftnaneial  condition,  207 

Misrepresentation  by  seller,  334 

Misrepresentation  of  facts  affect- 
ing value,  29S 

Misrepresentation  of  terms  of 
contract,  23-1390 

Nondisclosure  of  defects  by  seller, 
332^34 

Nondisclosure  of  facts  affecting 

value,  295 
Nondisclosure  of  insolvency  by 

buyer,  306 
Parol  evidence  to  show  frand  in 

contract.  23-1393 
Patent  defects,  uondisclosnre,  332 
Proof  of  fraud,  308-^11 
Reasonable  expectation  of  paying, 

306 

Representations  aa  to  buyer's  fi- 
nancial condition,  297 

Representation  as  to  financial  con- 
dition, 297 

Rescission  by  buyer  for  fraud  of 
seller,  356 

Seller's  liability  for  £raud  of 
agent,  404 

Trust  relation  between  buyer  aod 
idler,  206 


SALES  —  continued. 
Fraudulent  conveyanee^  set  Bona 

fide  purcbasen 
Free  on  board- 
Cash  f.  o.  b.,  meaning  of  phrase, 

23-1383 

Delivery  to  carrier  as  passing  title, 
45 

Duty  to  furnish  cars  or  vessel,  23- 
1337 

Meaning  of  phrase,  23-1337 
Passage  of  title  as  affected,  23- 

1338 

Transportation  charges  as  pa'^'able 
by  buyer,  23-1380 
Future  delivery  contracts  — 

Character  as  gambling  oontrvitB, 
23-1251 

Legality,  23-1261 
Future  interest  in  chattels,  tR'ua- 

fer  of,  23-1242 
Gambling  — 

Legality  of  sales  in  aid  of,  23-1  ^13 

Margin  sales  of  stock,  23-1190 

Sales  for  future  delivery,  23-i:ffil 
Oift  distinguished  from  sale, 

1203 
Good  will  — 

Damages  for  competing  with  bu  n- 
ness  sold,  84 

Subject  of  sale,  23-1311 
Government  contracts,  eonstmctim, 

23-1328 

Growing  crops  as  sabjeot  of  sale, 
23-1247 

Guaranty  distinguished  from  war- 
ranty, 164 
Husband  and  wife,  ocmstraetive  <"e- 

livery  between,  68 
Identification  of  goods  sold,  neere- 

sity  to  pass  title,  23-27 
ni^^  sales  — 
Action  not  maintainable  athw 

party,  23-1321 
Agents'  or  partners'  lights  and 

liabilities,  23-1326  - 
Bawdy  house,  articles  intended  for 

use  in,  23-1312 
Branding  and  inspection  lawi\ 

sales  in  violation  of,  23-1307 
Business  ill^ally  conducted,  sal 

as  valid,  23-1308 
Business  transacted  in  name  of  fie 

titioufl  partnership,  23-1307 
Collateral  matter  cwnected  with 

sale,  23-1309 
Conflict  of  laws,  23-1316 
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BALES  —  continued. 
Illegal  sales  —  continued. 
Direct  illegalit?,  23-1302 
Diseonneeted    traasaotions,  23- 

1325 

Effect  of  illegality,  23-1321 
Extraterritorial  sales,  23-1315 
Fictitious  partnership,  transact- 

ing  business  in  name  of,  23- 

1307 

Food  products,  violation  of  health 

Btatntes,  23-1304 
Foreln;n  laws,  intended  violation, 

23-1310 

Fraud  of  third  persons  or  public^ 

23-1310 

Fraudulent  transfer  by  debtor, 
23-1310 

Gambling,  sales  in  aid  of,  23-1313 
General  rule  as  to  illegality,  23- 

1302 

Goods  to  be  peddled  contrary  to 
law,  23-1309 

Good  will  of  business  or  profes- 
sion, 23-1311 

Immoral  use  intended  by  purchas- 
er, 23-1312 

Indirect  illej^ality,  23-1309 

Injury  of  third  persons  or  public, 
23-1310 

Inspection  laws,  sales  in  violation 

of,  23-1307 
Intoxicating  Hquors  sold  by  nnli- 

eensed  persons,  23-1303 
Knowledge  of  seller  as  to  buyer's 

illegal  purpose,  23-1317 
Knowledge  of  seller  as  to  buyer's 

unlawful  intent,  23-1310 
License  laws,  sales  in  violation  of, 

23-1306 

Lotteries,  sales  in  ud  of,  23-1313 
Monopolistic  purpose  of  sale,  23- 
1309 

Mortgaged  personalty,  sale  with- 
out consent  of  mortgagee,  23- 

1303 

Partial  illegality,  effect,  23-1323 
Participation  by  seller  in  buyer's 

illegal  purpose,  23-1317 
Passing  of  title,  23-1323 
Patented    articles,    violation  of 

statutory  regulations,  23-1304 
Property  owned  by  third  person, 

23-1311 

Prostitution,  goods  sold  in  aid  of, 
23-1312 


SALES  —  continued, 
lU^l  sales —  contwHed. 
Public  policy  as  ground  of  ill^^al- 

ity,  23-1321 
Rebellion,  sales  in  aid  o£j  23-1314 
Rule  as  to  effect  of  ille^ty,  22- 
1302 

Sunday  sales,  23-1304 

Violation  of  branding  and  inspec- 
tion laws,  23-1307 

Violation  of  foreign  laws,  23- 
1310 

Violation  of  license  laws,  23- 

1305 

Violation  of  weights  and  meas- 
ures laws,  23-1307 

Weights  and  measures  laws,  sales 
in  violation  of,  23-1307 
Illiteracy  of  buyer  as  affecting  parol 

evidence  rule,  23-1390 
Implied  contracts  of  sale,  2^1263 
Implied  warrairty  (see  also  Express 
warranty;  jMeasure  of  damages 
for  breach  of  warranty;  War- 
ranty) — 

Acceptance  of  goods  as  preclud- 
ing action  for  breach,  23-1442 

Adulteration  as  breach  in  sale  by 
description,  224 

Animals,  soundness  and  fitness, 
etc.,  202 

Breach,  see  Breach  of  warranty 

Breach  of  warranty  as  defense 
to  action  for  price,  103 

Breach  of  warranty  as  set-off 
against  seller,  105 

Breeding  qualities  of  animals,  202 

Caveat  emptor,  application  of 
rule,  179 

Cfaoses  in  action,  e^noineness,  ti- 
tle, etc.,  204 

Damages  for  breach,  see  Breach 
of  warruity 

Defects  in  materials  need  in  man- 
ufacture, 194 

Definition,  153,  178 

Description  of  goods  sold,  23- 
1362,  173 

Drt^,  fitness  for  intended  nse, 
201 

Execution  sales,  185 

Express   warranty  as  exeludin" 

implied    warranty,  23-1402* 

178 

Fertilizers,  adaptatum  to  pur- 
pose intended,  201 
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SALES  —  oontinwi. 
^plied  warrant;^ — eontirmed, 
Fitneas   for   intoidad  purpose, 
187-194 

Food  articles,  BoundnesB  and 
wholesomeness,  195 

Food  for  animals,  198 

Food  in  sealed  paek^ea,  retail- 
er's liability,  197 

Judicial  sales,  185 

Latent  defects,  failure  of  seller 
to  disclose,  180 

Machinery,  fitness  for  use  intend- 
ed, 202 

Hanufaotnred  goods,  reasonably 
skilful  work,  2^-1358 

Hannfaetnrer  as  warranting,  fit- 
ness for  intended  purpose,  192 

Herchantable  qnali^,  23-1359, 
186 

Uerchantable  quality,  warranty, 

23-1359 

Nature  of  implied  warranty,  178 
Nnrsery  stock,  fitness  for  purpose 

intended,  200 
Patented  articles,  207 
Place  of  shipment  designated  by 

contract,  23-1416 
Plans  and  specifications,  eonform- 
*    ity  to,  191 

Producer  as  warranting  fitness 
for  intended  purp(»e,  192 

Provisions,  soundness  and  whole- 
someness, 195 

Quality  of  articles  sold,  179 

Sales  by  agents,  413 

Sales  by  description,  effect  of 
adulteration,  224 

Sales  by  description,  seope  of 
warranty,  223 

Sales  by  sample,  207,  208 

Seeds,  kind  or  brand  ordered,  199 

Slaves,  status,  soundness  and  the 
like,  206 

Soundness  of  animals,  202 

Sound  price  as  implying  war- 
ranty of  soundness,  181 

Test,  sales  subject  to.  192  • 

Title  of  seller,  65,  182-186 

Trees  for  planting,  reasonable  fit- 
ness, 200 

Written  contract  as  excluding  im- 
plied warranty,  23-1402 
Import  duties,  see  Customs  duties 
Imported  goods  as.  salable  before 

payment  of  duties,  23-1237 
R.  C.  L.  XXIV.— 93. 


SALES  —  continued. 
Improvements  on  pnblie  lands  as 

salable,  23-1236 
Inadequacy  of  price  as  indicative 

of  fraud,  296 
Incomplete  writings,  parol  evidence 

to  show  aetnal  agreement,  2^ 

1395 

Increase  of  existing  proper^  as 
subject  of  sale,  23-1244 

Independent  stipulations  in  con- 
tract, 23-1339 

Infants,  capacity  to  pnrofaase,  23- 
1274 

Information  as  siJable  eommodity, 

23-1235 

Injunction  against  breach  of  eon- 
tract  by  seller,  64 
Injuries,  see  Negligence  in  sale  of 

dangerous  articles 
Linkeepers  — 

Furnishing  meals  distinguished 

from  sale,  23-1203 
Lien  as  subject  to  conditional 
sale,  461 
Insolvency  of  buyer — 
Effect  on  agreement  for  credit, 

23-1367 
Nondisclosure  as  fraud,  306 
Rescission  by  seller,  274 
Seller's  right  to  demand  cash  on 
delivery,  23-1415 
Insolvency  of  seller,  effect  on  valid- 
ity of  sale,  23-1274 
Inspection  by  buyer  — 
Payment  of  duties  before  inspec- 
tion, recovery  on  rejection  of 
goods,  65 
Reasonable  time  for  inspection, 
23-1434 

Right  of  inspection  generally,  23- 
1432 

Right  of  inspection,  goods  deliv- 
ered by  carrier,  23-1427 

Sales  by  sample,  214 

Warranty  implied  from  descrip- 
tion, effect  of  inspection  or  op- 
portunity to  inspect,  173 
Inspection  laws,  sales  in  violation 

of,  23-1307 
Instalments  — 

Action  for  instalments  of  price, 
96 

Delivery  and  payment  in  instal- 
ments, entire  or  severable  eon- 
trut,  23-1343 
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SALES  —  eontmued. 
InBtalments  —  eontintted. 
Delivery  in  instalmentfl,  •ever- 
able  contract,  68 
Bescission  for  default  as  to  one 

instalment,  277 
Separate  actions  for  tveaeh  of 

contract  as  to  ddivery,  6S 
Intuition  of  parties — 
Ascertainment  as  eardinal  rule 

of  eonstnution,  33-1328 
Buyer's  intention  not  to  pay  as 

fraud,  303-^ 
Executory  or  ezeeuted  eontract, 

23-1347 
Express  warranty,  167 
Pasadng  of  title,  16 
Unknown  contenta  of  article  sold, 

23-1366 
Intraest  — 
Damages  for  breaeh  of  warranty, 

256 

Recovery  in  aetion  tar  price  of 

^oods,  95 
Internal  revenue  duties  — 

Liability  for  payment  as  between 

buyer  and  seller,  23-1379 
Statutory  liability  of  buyer,  23- 

1380 

Interpretation,  see  Construction  of 
eontract 

Interstate  commerce  interfered  with 
by  state  statutes  regulating  sales, 
23-1192 
Intozieating  liquors  — 
Police  power,  prohibition  or  regu- 
lation of  Hales,  23-1190 
Sale  as  including  barter,  23-1187 
Sale  by  unlicensed  persons  as  il- 
legal, 23-1303 
Sale  to  bawdy  house  keepw,  23- 
1312 

Intoxioation  as  impairing  capacity 

to  contract,  23-1273 
Judicial  sales,  no  warranty  of  title, 

185 

Junk,  regulation  of  sales  as  within 

police  power,  23-1192 
Known  defects,  see  Express  war- 
ranty 
Labels  commodities  — 

Requirement   as   within  poliee 

power,  23-1190 
Sales  in  violation  of  label  laws, 
23-1307 


SALES  —  eontmiueL 
Latent  defects  (see  also  Sale  by 

sample)  — 

Liability  of  seller  to  nondisclos- 
ure, 180 

Nondisclosure  as  fraud,  333 
Liberty  of  contract,  see  Statutory 

restrictions  on  right  to  sell 
License,  legality  of  sale,  23-1305 
Lien  of  seller  — 

Agreement  creating  lien,  128 

Enforcement  of  lien,  122 

Existenee  of  lien,  121 

Insolvency  of  buyer  before  d^T- 
eiy,  125 

Lien  after  delivery,  126-128 

Lien  prior  to  delivery,  124 

Nature  of  lien,  121 

Bonoval  of  goods  to  anottier  ju- 
risdiction, effect,  123 

What  law  governs,  122 
limitation  of  actions—-' 

Action  for  price  of  goods,  98 

Breach  of  warranty,  237-239 
Limitation  of  right  to  sell,  see 

Statutory  restrictions  on  r^t  to 

sell 

Livery  stablekec^wr's  Uen  as  sub- 
ject to  conditional  sale,  461 

Loss  of  property  before  delivery, 
effect,  47 

Lost  property,  unknown  contents  of 
article  sold,  23-1356 

Lotteries  — 
L^^ity  of  sales  in  aid  of,  23- 
1313 

Tickets  as  subject  matter  of  sal^ 

23-1236 
Machinery  — 

Constmetiott  of  warranty,  217 
Implied  warranty  of  fitness  for 
use  intended,  202 
Manufacturers  (see  also  Work  and 
labor) — 
Approval  and  acceptance  by  buy- 
er as  passing  title,  34 
Completion  of  manufacture,  pass- 
ing of  title,  33 
Defects  in  materials  used,  194 
Fitness  for  intended  purpose,  im- 
plied warranty  by  manufactur- 
er, 192 

Implied  warranty  as  to  quality, 

23-1368 

Model  or  design,  correqwndance 
of  goods  to,  23-1363 
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BALES  —  continued. 
Manufaetnrera — eonHntud. 
Passing  of  title  to  artieles  in 
process  of  maimfaetare,  31-34 
Sale  distiagaisbed  from  delivery 
of  material  to  be  mannfaotnredj 
23-1209 

Temporary  saspeiiBioii,  right  of 
buyer,  23-1411 

llargin  sales  of  stock,  prohibition 
as  within  police  power,  23-1190 

Market  overt,  Bona  fide  pur- 
chasers 

Market  value,  see  Damages;  Price 
Majried  women,  espaeity  to  par- 
chase,  23-1274 
Massaehusetta  rvUe,  aee  Work  and 

labor 

Mass,  sale  (tf  part,  see  Passing  of 

title 

Matter  on  back  of  instmment  as 

part  of  contract,  23-1328 
Measure  of  damages  for  breach  of 
warranty  — 
Consequential  damages,  256 
Determination  of  value  in  defec- 
tive condition,  255 
General  rule,  253 
Injury  to  business,  260 
Interest  as  damages,  256 
Personal  injuries,  261 
Price  paid  as  affecting  damages, 
255 

Profits  or  gains  prevented,  259 
Bei^bursement  for  liabilities  in- 
curred on  resale,  260 
Rule  stated,  253 
Special  damages,  256 
Measuring  article  sold,  see  Execu- 
tory contracts  of  sale 
Merchantable  quality,  implied  war- 
ranty, 186 
Usrepresentationa  by  buyer  (see 
also  Fraud)  — 
Commercial  agency,  representa- 
tions made  to,  300 
Credit  generally,  207 
Financial  condition  generdly,  297 
Intention  to  pay  as  affecting  mis- 

reprcBcntations,  299 
Reliance  by  seller,  299 
Representations  made  to  third 

persons,  300 
Time  of  representations,  299 
Wilfulness  of  misrepresentations, 
299 


SALES  •—  ooHtmued, 
Misrepresentations  by  s^er  (sec  al- 
so Fraad)  — 
Animala,  sale  of,  347 
Artifices  to  conceal  defects,  336 
Books,  sale  of,  849 
Concealments  cleaning  market, 
344 

Damages,  recovery  by  buyer,  351 
Damages,  right  of  buyer  to  re- 
cover, 334 
Damages,  waiver  of  claim  by  sell- 
er, 352 
Dealer's  talk,  341-342 
Expressions  of  opinion,  339 
Knowledge  of  falsity,  344-346 
Materiality  of  reprcscntatioiis. 
837 

Negligence  of  buyer,  337 
Opinion,  expressions  of,  339 
Proof  of  fraud,  347 
Promissory  representations,  339 
Quantity,  representations  as  to, 
340 

Reliance  on  representations,  338 
Representations  as  to  quantity, 
340 

Representations  as  to  value,  343 
Representations  by  or  to  third 

persons,  336 
Representations  concerning  mar^ 

ket,  344 

Rescission  of  contract  by  buyer, 

334 

Securities,  sale  of,  360 

Time  of  making  misrepresenta- 
tions, 335 

Value,  representations  as  to,  343 

Warranty,  effect,  330 
Mistake  — 

Avoidance  of  contracts  general- 
ly, 23-1293 

Bona  fide  purchasers,  rights  as 
affected  by  mistake  as  to  iden- 
tity of  party,  23-1300 

(bilateral  facts,  23-1293 

Existence  of  subject  of  contract, 
23-1294 

Identity  of  party,  23-1298 

Identity  of  subject  of  contract, 
23-1294 

Materiality  of  mistake  as  to  ideo- 

tity  of  party,  23-1299 
Mutual  mistake,  23-1293 
Quotation  of  price,  23-1296 
Subject  matter  of  contract,  mis- 
take as  to,  23-1294 
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SALES  —  continuetL 
ICatake  —  eotitinmed. 

Subject  matter  of  mutalEe  viti- 

ating  contract,  23-1293 
Telegraphic  offer,  error  in  trans- 
mission, 23-1296 
ifodificatioa  of  contraet,  23-1394 
HoDopoHes  and  combinations  (see 
aUto  Restrietiona  as  to  use  or 
resale)  — 
Exclusive  sales  eontraetSt  23- 
1199 

Monopolizing  market  as  purpose  of 

sale.  23-1309 
Mutuality  of  contraet  — 

Cancellation,  provision  for,  28- 
1270 

Necessity  for  mutuality,  23- 
1264 

Output  of  mill  or  factory  pur- 
chased, 23-1269 

Performance  or  offer  to  perform 
as  curing  want  of  mntuality, 
23-1270 

Quantity  dependent  on  need  or 
want  of  buyer,  23-1266 
Mutual  mistake,  see  Mistake 
Mutual  rescission  — 

Effect,  276 

Kew  contract  as  rescission,  276 
B^ht  of  parties  to  reseind,  271 
Mutual  stipulations  in  contract,  23- 

1339 

I4[egH^;ence  in  sale  of  dangerous  ar- 
ticles — 

Danf^ers  known  or  apparent  to 

buyer,  510 
Disclosure  of  danger  by  seller, 

618 

Discovery  and  disclosure  of  dan- 
ger hy  seller,  608 

Seller's  liability  for  articles 
mannfaetared  or  packed  by 
others,  609 

Seller's  liability  to  buyer,  507- 
511 

Seller's  liability  to  third  persons, 
512-519 

Violation  of  statute  in  sale  of 
article,  518 

Negligence  of  buyer,  see  Misrepre- 
sentations by  seller 

New  York  mle,  see  Work  and  labor 

Nonperformance  of  contract,  see 
Performance  and  breach 

Notice  of  defects,  see  Breach  of  war- 
ranty 


SALES  —  eontinmd. 
Novation  — 
Effect  as  reseiBmon  of  contract, 
276 

Parties  to  sales,  23-1275 
Seller's'  li&bility  to  substituted 

purchaser  on  warranty,  160 
Nursery  stock  — 
Damages  for  breach  of  wammty, 

264 

Implied  warranty  of  fitness  for 

planting,  200 

Limitation  of  liability  for  breach 
of  warranty,  266 

Scope  of  warranty,  222 
Offer  and  acceptahee  (see  also  Ac- 
ceptance of  goods)  — 

Acceptance  generally,  what  con- 
stitutes, 23-1284 

Acceptance  of  offer,  necessity, 
23-1280 

Ascertainment  of  price  according 
to  terms  of  sale,,  effect  of  im- 
possibility, 23-1279 
Continuing  offers,  23-1283 
Implied  acceptance,  23-1286 
Letter,  offer  or  acceptance  by,  23- 
1286 

Letters  as  proof,  23-1280 
Limiting  time  for  acceptance,  ef- 
fect, 23-1284 
Option   based  on  consideration, 
23-1290 

Proof   of   acceptance,  23-1280, 
1284 

Proposal  intended  merely  to  open 

negotiations,  23-1281 
Statement  of  price  as  offer  to  sell, 

23-1281 
Sufficiency  of  offer,  23-1281 
Telegrams  as  proof,  23-1280 
Telegraphic  offer,  error  in  trans- 
mission, 23-1296 
Tele^apbic  offer  or  acceptance, 
23-1286 

Time  of  acceptance  in  respect  of 

offer,  23-1280 
Trade  inquiries,  effect,  23-1282 
Withdrawal  of  offer  before  ac- 

ceptauoe,  23-1280, 4287 
Opinion,  see  Misrepresentations  by 
seller 

Option  to  buy  or  sell  — 
Consideration  for  option,  23-1290 
Contract  of  sale  or  retom  distiiir* 
gnished,  426 
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SALES  —  eotaimud. 
Option  to  hay  or  Bell  —  eonHnmed. 
Exerdse  of  option,  23-1291 
Qtumtify  as  qualified  by  independ- 
ent drotimstaneeB  or  option,  23- 
1354 

Sufficiency  and  proof  of  consid- 
eratitm,  23-1291 
Parent  and  diild  — 
'  CfHQstraetiTe  delivery  between,  58 
Parental  rights  as  subject  of  sale, 
23-1236 

Parol  eridenee  to  vary  or  explain 
eontraet — 
Ambignitiea,  etc.,  ezplamitioB,  23- 

im 

Collateral  stipnlationa,  28-1392 

Collateral  warranties  as  provable 
by  parol,  23-1401 

Consideration,  eontradieting  re- 
cital in  eontraet,  23-1891 

Contingent  or  oonditionfU  opera- 
tiott  of  eontraet,  23-1391 

Exceptions  to  rale,  23-1391 

Failure  of  buyer  to  read  contract 
before  signing,  effect,  23-1389 

Fraud,  23-1393 

General  rule,  23-1389 

Identification  of  subject  matter  of 
sale,  23-1391 

Illiteracy  of  buyer,  23-1390 

Incomplete  writings,  23-1395, 
1400 

Uodifieation  of  contract  by  subse- 
quent agreement,  23-1394 

Payment  of  price,  contradicting 
recital  in  contract,  23-1391 

Separate  or  collateral  stipulations, 
23-1392 

Technical  words,  meaning,  23- 
1398 

Time  of  execution  of  contract,  23- 
1391 

Trade  terms,  meaning,  23-1398 
Usages  and  customs,  23-1404 
Warranties,   parol   evidence  to 

show,  23-1399 
Parties  to  sales  — 
Capacity,  23-1273 
Craporatioaa,  power  to  buy  and 

sdl  personalty,  23-1273 
Drags,  use  as  impairing  capacity 

to  contract,  23-1273 
Goods  furnished  to  one  person  on 

credit  of  another,  23-1371 
Infants,  23-1274 


SAIiES  —  eommued. 
Partiee  to  salea — eonHmued, 
'  Insolvenqr  of  aaller,  effect,  28- 
1274 

Married  women,  23-1274 
Mistake  as  to  identity  of  party, 

23-1298 
Novation  of  parties,  23-1276 
Orders  filled  by  tiiird  persons,  23- 

1276 

Substitution  of  parties,  23-1276 
Partneorehip,  sale  in  name  of  ficti- 
tious partnership,  23-1^ 
Part  of  bulk  or  mass  atAd,  see  £x- 
'  eoutory  contracts  of  sale 
Part  performance,  entire  or  sever- 

able  contract,  23-1344 
Passing  of  title — 

Acts  remaining  to  be  done  to  snb- 

ject  matter,  18 
Approval    aiid    acceptance  of 
manufactured  article  by  buyer, 
34 

Approval  by  buyer  during  manu- 
facture or  eonstmetion,  32 

Articles  in  process  of  manufac^- 
tore,  19 

Aztides  to  be  produced  or  manu- 
factured, 30-34 
Betwe«i  buyer  and  seller,  14 
Between  buyer  and  third  persons, 
49 

Bill  of  lading,  effect  of  transfer, 
17 

Bill  of  lading,  retention  on  deliv- 
ery to  carrier,  43 
Bill  of  lading  taken  in  name  of 

seller,  44 
Bill  of  sale,  effect  of  delivery,  17 
C.  o.  d.  shipments,  delivery  to  car- 
rier, 46 
Cpunting  to  fix  price,  20-23 
Delivery  by  seller  as  essential,  49 
Delivery  by  seller,  necessity,  35 
Delivery  ot  part  of  mass,  effeet, 
28-30 

Delivery  to  carrier,  40 

Delivery  without  stipulated  cash 

payment,  23-1384 
Executory   contract,   effect,  23- 

1346 

F.  o.  b.,  effect  of  using  terms,  23- 
1338 

P.  0.  b.  shipments,  delivery  to  car- 
rier, 45 

Grain  and  flour,  segr^ation  of 
part  of  mass,  29 
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SALES  —  continued. 
Passing  of  title  —  continued. 
Identification  of  property  sold  as 

necessary,  IS 
Identification  of  sabjeet  matter, 

23-  27 

Illegal  sales,  23-1323 
Inspection  by  buyer,  19 
Imnnrance,  provision  as  to,  16 
Intention  of  parties  as  goTOTning, 
16 

Invoice,  effect  of  delivery,  17 
Heasoriog  to  fix  price,  20-23 
Part  of  nuw8  sold,  24^30 
PosseBuon,  right  of  buyer,  63  - 
Pricey  necessity  of  fixing,  IS,  20 
Price,  paymoit  as  essential  to 

passing  title,  23 
Qiuntity  of  goods  sold,  necessity 

of  determining,  18 
Revesting  of  title  in  sellerj  48 
Bisk  assumed  by  buyer  and  seller, 

16 

Risk  of  destruction  or  loss  of 

property,  47 
Segregation  of  part  of  mass  sold, 

24-  30 

Things  sold  having  only  potential 

existence,  23-1244 
Transportation  of  goods  to  place 

of  delivery,  19 
Unknown  contents  of  article  sold, 

2a-1356 

Vessels  in  proeaas  of  construction, 
32 

Warehouse  receipt,  effect  of  trans- 
fer, 17 

Weighing  to  fix  price,  20-23 
Patent  defects  (see  aliso  Express 
warranty)  — 
Nondisclosure  as  fraud,  332 
Patents  — 
Implied  warranty  in  sale  of  pat- 
ents and  patent  rights,  207 
Note  given  for  priee,  recital,  2S- 
1304 

Statutory  regulation  of  sale  of 
patented  articles,  23-1304 
*    Subject  of  sale,  23-1243 
Payment  in  commodities' — 
Damages  for  defaidt  in  payment, 
439 

Default  in  payment,  effect,  436 

Favor  to  debtor,  438 

Loss  of  right  to  pay  in  eommod- 

ities,  438 
Option  of  dd)tor,  438 


SALES  —  eontinvsd. 
Payment  of  price  (see  also  Payment 
in  commodities)  — 
Acknowledgment  of  paymnt  in 

bill  of  sale,  23-1445 
Agent's  authority  to  reodve  pig- 
ment, 392-306 
Bank  bills  as  medium  of  payment^ 
2^-1446 

Bill,  note  or  check  of  buyer,  23- 

1448 

Bills  or  notes  of  third  person, 

1446 

Cash  f.  o.  b.,  23-1J83 
Check  as  conditional  payment,  23— 
1385 

Check  as  payment,  local  custom, 

23-1389 

Cheek,  effect  of  acceptance,  23- 
1388 

Check  for  less  than  agreed  priee 
renting  payment  in  full,  cileot, 
23-1445 

Damages  for  breach  of  warranty 
as  affected  by  payment,  255 

Delivery  as  conditions  of  pig- 
ment, 23-1407 

Delivery  without  stipulated  cash 
payment,  23-1384 

Forged  note  given  in  payment,  2^ 
1447 

Insolvency  of  buyer  before  deliv- 
ery, 23-1367 
Medium  of  payment,  23-1380 
Hedium  of  paymoit  to  agent,  396 
Necessity  to  pass  title,  23 
Parol  evidence  to  eonbradict  rfr- 

cital  in  contract,  23-1391 
Proof  of  payment,  23-1445 
Sale  of  goods  acts,  price  payable 

on  delivery,  23-1382 
Set-off  between  buyer  and  seller, 

23-1387 
Time  of  payment,  23-1381 
Waiver  of  cash  payment,  2S-1387 
Performance  and  breach  (see  also 

Delivery  by  seller)  — 
Anticipatory  breach,  23-1408 
Bill  of  sale,  effect  of  refusal  t« 

give,  2^-1408 
Concurrent  conditions,  mutual!^ 

of  performanee,  2^-1407 
Condition  of  property  delivered, 

23-1418 

Ddivery,  Ballet's  duties  aa  to,  2^ 
1416 
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BALES  —  eontmmtd. 
Performance  and  braaeh  —  contin- 
ued. 

Mutuality  of  performance  of  con- 
current conditions.  23-1407 

Payment  by  buyer  aa  condition 
precedent  to  deHvery  by  seller, 
23-1407 

Quality  of  property  delivered,  23- 
1418 

Seller's  datiea  aa  to  delivery,  23- 
1415 

Waiver  of  defect  in  condition  or 
quality  of  property  delivered, 
23-1419 

Personal  injuries  (see  also  N^i- 
srence  in  sale  of  dangerous  arti- 
cles) — 

Breach  of  warranty  eanaing  in- 
jury, measure  of  damages,  261 
Place  of  delivery  — 
Heavy  articles,  23-1375 
Location  of  property,  23-1376 
Place  of  buffluess  of  sella:,  23- 
1376 

Provision  of  contract  aa  control- 
ling, 23-1375 
Sale  of  goods  act,  provisions  of, 

23-1377 

Tender  at  place  agreed  on,  neces- 
sity, 23-1417 

Waiver  of  stipulation  aa  to  plaee, 
23-1418 
Place  of  sale  — 

Bill  of  lading  taken  in  name  of 
seller.  23^1258 

Buyer's  residence  as  place  of  sale, 
when,  23-1254 

C.  o.  d.  shipments,  23-1258 

Contract  made  by  correspondence, 
23-1252 

Criterion  in  case  of  executed  con- 
tracts, 23-1253 

Delivery  to  carrier  as  fixing  place, 
23-1256 

Delivery  to  carrier  as  fixing  plaee 
of  sale,  23-1253 

Distinction  under  ezeentory  con- 
tract as  place  of  delivery,  23- 
1267 

Executed  contracts,  23-1253 
Bixeeutory  contraot  distinguished 

from  executed  contract,  23-1252 
Filling  order  without  intervention 

of  earner,  2^-1254 
Intention  of  parties  as  to  passing 

of  title,  23-1258 


SALES  —  continued. 
Place  of  sale  —  continued. 
Law  of  place  aa  governing  valid- 
ity, 23-1315 
Order  or  delivery  as  fixing  place 

of  aecuted  contract,  23-1254 
Order  sent  by  buyer  in  one  state 

to  seller  in  another,  23-1253 
Place  of  performance  as  place  of 

sale,  23-1252 
Sales  through  agents,  23-1255 
Police  power,  see  Statutory  restric- 
tions on  right  to  sell 
Possession  (see  also  Delivery  by  sel- 
ler; Passing  of  title;  Betakti^ 
by  seller)  — 
Agnif  s  as  evidence  of  authority 

to  sell,  391 
Evidence  of  title  to  chattela,  ^ 
Possibility  as  subjeet  of  sale,  23- 
1244 

Potential  ezistmoe  of  property  (see 
also  Subject  matter  of  sales)  — 
Creditors  aa  affected  by  sale,  BS 

Pre-existing  debt,  see  Bona  fide  pur- 
chasers 

Pregnancy  as  breadi  of  warranty  of 

Boondneas  of  animals,  228 
Price  (see  also  Action  for  price; 

Consideration;     Payment  of 

price)  — 
Absence  of  express  agreement  as 

to  price,  23-1378 
Acceptance      of  consignment 

marked  with  price,  23-1379 
Adequacy,  23-1277 
Certainty,  23-1277 
Customs  duties  as  part  of  price, 

23-1379 

Fixing  of  price,  see  Passing  of 
title 

Import  duties  as  part  of  price, 
23-1379 

Internal  revenue  duties  as  part  of 

price,  23-1379 
Invoice  price,  meaning  of  phrase, 

23-1378 
Invoice  recital,  effect,  23-1379 
Market  value  as  price,  23-1378 
Mistake  in  quotation  of  prie^  23- 

1295 

Uoney  or  money'a  worth,  23-1277 
Neeesaily  to  conatitnte  sale,  23- 
1277 

Reasonable  value  as  price,  23- 
1378 
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Sales  —  continued. 
Price  —  continued. 

Rebate  depending  on  oontingency, 

23-1378 

Recovery  by  buyer,  breach  of  con- 
tract by  seller,  65 
Usage  to   explain  meaning  of 

terms,  23-1378 
"Wholesale  factory  prices,"  usage 
to  explain  meaning,  23-1378 
Principal  and  agent,  see  Purchases 

and  sales  by  agents 
Printed  matter  as  controlling  writ- 
ten mattw  in  construction,  23- 
1329 

Produce,  validity  of  statute  requir- 
ing sale  by  weight,  23-1191 

Property,  see  Payment  in  commodi- 
ties ;  Subject  matter  of  sales 

Prostitution,  salea  in  aid  of,  legal- 
ity, 23-1312 

Public  lan^,  improvements  as  sub- 
ject of  sale,  23-1236 

Purchase  for  special  use  — 
Delay  in  delivery,  82 
Nondelivery  by  seller,  77 

Purchaser,  see  Bona  fide  purchasers ; 
Buyer 

Purchases  and  sales  by  agents  — 
Agent  of  undisclosed  principal, 

liability  of  buyer,  405 
Agent  purchasing  from  principal, 
401 

Agent's  authority  to  purchase,  415 
Agent's  authority  to  sell  on  cred- 
it, 390 

Agent's  indebtedness  as  consid- 
eration, 390 

Agent's  liability  to  owner,  406 

Authority  of  agent  to  give  war- 
ranty, 408 

Authority  o£  agent  to  sell,  387- 
380 

Bill  rradered  containing  noti<» 

not  to  pay  agent,  395 
Credit,  authority  of  agent  to  buy 

on,  416 
Credit  sales  by  agent,  390 
Dealings  bv  agent  for  individual 

benefit,  400 
Debt* of  agent  as  eoBBideration^ 

390 

Declarations  of  agent,  398 
Defense  againsf  undisclosed  prin- 
cipal, 403 
Evidence  of  authority  to  sell,  391 


SALES  —  continued. 
Purchases  and  sales  1^  sgents — 
continued. 
Exeeution  of  anthorit?  by  agffiit, 

398 

Fraud  of  agent,  liability  of  seller, 
404 

Fraud  of  purchasing  agent,  420 
Individual  debt  of  agent  as  con- 
sideration, 390 
Medium  of  payment  to  agen^  %5 
Modification  of  contract,  author- 
ity of  agent,  396 
Notice  not  to  pay  agent,  395 
Notice  of  agent  as  notice  to  prin- 
cipal, 420 
Payment,   authority   to  receive, 
392-396 

Pledge  by  agent  for  individual 
debt,  390 

Possession  as  evidence  of  author- 
ity to  sell,  391 

Proof  of  agency,  397 

Purchase  by  agent,  415 

Purchase  by  agent  for  himself  or 
for  his  own  benefit,  424 

Purchase  by  agent  for  individual 
benefit.  400 

Purchasing  agent's  liability  to 
seUer,  424 

Ratification  of  unauthorized  pur- 
chase by  agent,  419 

Ratification  of  unauthorized  sales, 
398-400 

Reimbursement  of  agent,  duty  of 

principal,  405 
Respission  of  contract,  authority 

of  agent,  396 
Revocation  of  agent's  authority 

to  buy,  418 
Revocation  of  agent's  authority  to 

sell,  396 
Sales  by  agents,  387 
Terms  of  sale  by  agent,  390 
Traveling  salesman,  authority  to 

receive  payment,  393-395 
Unauthorized  agent,  liabili^  to 

buyer,  406 
Unauthorized   sales,  ratification, 

398-400 

Undisclosed  principal  of  purdias- 
ing  agent,  rights  and  lUbilitiea, 

420-424 

Undisclosed  principal,  li^btm  and 
liabilities,  402 
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SALES  —  MnfmiMd. 
Pnrdiases  and  sales  by  agents  — 

eontiimod. 
Usage  or  custom   as  affecting 

agent's  power  to  give  warrant, 
4U 

Void  or  voidable  eharaeter  of  pnF> 

chase,  401 
Warranties  by  sdUiiig  agents,  408 
Qoality  of  goods  sold  (see  also  De- 

liveiy  by  seller;  waiver)  — 
Constmetion  as  to  qnality,  23- 

1358 

Description,  sales  by,  23-1362 
Descriptive  words,  see  Words  and 
phrases 

Determination  of  quality,  provi- 
sion as  to,  23-1363 
"First  class"  artide,  28-1360 
'Wealthy  condition"  in  eontraefc 

of  sale  of  animals,  23-1361 
Implied  warranty,  23-1358 
Huiufaeture  according  to  model 

or  design,  23-1363 
Merchantable  quality,  23-1359 
Merehanfable  quality  implied,  23- 
1358 

Sample,  sales  by,  23-1362 
Quantity  of  goods  sold  (see  also  Do- 
livery  by  seller)  — 

"About"  as  describing  qnantiW, 
23-1352 

"All"  goods  on  hand  not  exceed- 
ing certain  value,  23-1351 

Appurtenances  and  aecessories  to 
chattels  sold,  23-1355 

Construction  of  contract  general- 
ly, 23-1350 

"Estimated"  quantity,  23-1353 

Maximum  and  minimum  quantity, 
23-1352 

Misrepresentations  by  seller  as 

fraud,  340 
"More  or  less,"  meaning  of  phrase, 

23-1352 

Qualification  by  independent  cir- 
cumstances or  option,  23-1354 
Reasonable  value,  see  Price 
Eebates,  see  Price 
Rebellion,  legality  of  sales  in  aid 

of,  23-1314 
Receipt  as  eontraot  of  sale,  23-1260 
Receivership  as  affecting  owner's 

right  to  sell  property,  23-1240 
Recoupment,       Set-off  and  eono- 

terolaim 


BALES  — MntiHMd. 
Remedies  of  buyer  (see  also  Breach 

of  warranty;  Damages;  Reeeia- 

sion  by  buyer)  — 
Action  for  damages  for  breach  of 

eontract,  68 
Aasnmpsit  for  money  paid,  66 
Caption  of  goods,  63 
Defects  in  goods  sold,  83 
Entry  on  seller's  land  to  remove 

goods,  63 
Equitable  relief,  64 
Injunction  against  breach  of  eon- 
tract  by  seller,  64 
Kond^ivery  of  goods,  purchase 

elsewhere  by  buyer,  71 
■Replevin,  63 
Return  of  goods,  249 
Shortage  in  delivery,  66 
Taking  possession  without  action, 

63 

Remedies  of  seller  (see  also  lien  of 
seller;  Resale  on  buyer's  ae- 
count;   Rescission  by  seller; 
Retaking  by  seller;  Stoppage 
in  transitu)  — 
Action  for  price,  89-108 
Assumpsit  for  price  of  value,  330 
Deceit,  action  of,  329 
Election  of  remedies,  87 
Enumeration  of  remedies,  86 
Equitable  remedies,  89 
Following  proceed  of  goods,  331 
Joinder  and  splitting  of  eausee 

of  action,  88 
Replevin,  327 

Replevin    gainst    buyer's  a»- 

s^nee,  313 
Replevin,  possession  wrongfullv 

obtained  by  buyer,  23-1385, 

1388 

Resale  on  buyer's  account,  108- 

114 

Treapasa,  328 
Trover,  328 

Trover,  buyer's  failure  to  pay 
cash  on  delivery,  23-1386 
Replevin,  see  Remedies  of  seller 
Representations,  see  Fraud;  Misrep- 
resentations by  buyer;  Misrepre- 
sentations by  seller;  Wairanty 
Requisites  and  validity  of  sale  eon- 
tracts  (see  also  Illef^l  sales)  — 
Acceptance  of  offer,  23-1280 
Assent  of  parties,  23-1260 
Bought  and  sold  notes,  23-1260 
Certainty,  23-1262 
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SALES  —iiontinrnd. 
Reqnisitea  and  validity  of  Bale  con- 
tracts — '  eontiuHed. 
Coueideration,  23-1^7 
Contingency,  sale  on|  23-1261 
Deed  as  instrument  of  transfer, 
neoessity  for   witnesses,  23- 
1260 

"Merahantable"  quality,  require- 
ment as  affecting  certainty  of 
contract,  23-1262 

Mistake  as  invalidating  con- 
tracts, 23-1293 

Mutuality,  see  Mutuality  of  con- 
tract 

Offer  and  acceptance,  23-1280 
Parties,  see  Parties  to  sales 
Paying  excessive  price  for  arti- 
cle in  jest,  23-1260 
Price,  2a-1277 

Receipt  as  contract  of  sale,  2S- 
1260 

Seal  not  required,  23-1260 
Statute  of  frauds  as  requiring 

writing  in  certain  cases,  23- 

1261 

Technical  words  of  transfer,  ne- 
cessity, 23-1260 

Transfer  of  possession  without 
agreement   or  nnderstandii^^ 

effect,  23-1260 
Writing  as  essential,  23-1260 
Resale,  see  Restrictions  on  use  or 
resale 

Resale  on  buyer's  account  — 

Conclusiveness  of  resale  as  fix- 
ing damages,  114 

Conduct  and  expenses  of  sale,  111 

Executory  contract  of  sale,  109 

Notice  of  resale,  111 

Place  of  sale,  112 

Purchase  by  seller  or  buyer,  ef- 
fect, 113 

Refusal  of  buyer  to  accept  and 
pay  for  goods,  lOS 

Sc^e  of  goods  acts,  provisions  of, 
109 

Title  in  buyer,  108 
Rescission  by  buyer  (see  also  Mu- 
tual rescission)  — 

Breach  of  warranty,  287 

Claim  for  damages  as  affected  by 
rescission,  353 

Continued  use  of  property,  effect, 
293 

Damages  for  breach  of  warranty 
as  affected  by  rescission,  235 


SALES  —  continued. 
Rescission  by  buyer  —  oonHnmtd* 
Default  of  seller,  272 
Deterioration  of  goods  as  aJfeet- 

ing  right,  294 
Equitable  relief,  363 
Exercise  of  right  generally,  291 
Fraud  of  seller,  356 
Injury  to  goods  as  affecting  righc, 

294 

Instalment  sales,  default  of  seller 

as  to  one  instalment,  277 
New  contract  as  rescission,  275 
Payment  of  price  as  precluding 

right  to  rescind,  23-1439 
Recovery  of  money  paid,  65 
Refusal  of  seller  to  deliver  goods, 
272 

Rejection  of  goods  before  deliv- 
ery and  acceptance,  290 

Return  of  goods  to  seller,  292, 
357  ;  2a-1438 

Return  of  goods  to  seller,  qualifi- 
cation of  rule,  294 

Severable  contracts,  360 

Use  .of  property  after  rejection 
of  offer  to  return,  362 

Waiver  of  right  to  rescind,  356 

Warranty  of  title,  breach  of,  288 
Rescission  by  mutual  consent,  right 

of  parties,  48 
Rescission  by  seller  (see  also  Mutual 
rescission  *,  Retaking  by  sell- 
er) - 

Advance  payments  by  buyer,  sell- 
er's duty  to  refund,  67 
Agent's  authority  to  rescind,  396 
Conditions  precedent  to  delivery 
not  performed  by  buyer,  23-- 
1366 

Default  of  buyer,  273 

Effect  as  to  third  persons,  321 

Equitable  proceedings  to  enforce 

right,  331 
Fraud  of  buyer  as  ground  of 

rescission,  M8 
Insolvency  of  buyer,  274 
Instalment  sales,  default  of  buy- 
er as  to  one  instalment,  277 
New  contract  as  rescission,  275 
Persons  subject  to  enforcement 

of  right,  311 
Purchasers  with  notice  of  fraud, 
312 

.  Recovery  of  judgment  for  pries 
as  waiver  of  ri^t  to  rescindf 
327 
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SALES  —  continued. 
Rescission  by  seller  —  eontinuea. 
Replevin  against  third  persons, 
327 

Restoration  of  purchase  price, 
322 

Return  of  goods  given  by  bnyev, 

323 

Trespass,  right  of  seller  to  main- 
tain, 328 

Trover,  right  of  seller  to  main- 
tain, 328 

Waiver  of  right,  325 
Restrictions  on  right  to  sell,  see 

Statutory  restrictions  on  right 

to  sell 

Restrictions  on  use  or  resale  — 

Articles  produced  by  secret  proc- 
ess, price  regulation,  368 

Binding  effect  as  to  third  per- 
sons, 370-373 

Copyrighted  articles,  restrictions 
as  binding  third  peraons,  373 

Copyrighted  articles,  lestnetions 
as  to  resale,  367 

Partial  nstriotions  u  to  resale, 
364 

Patented  articles,  restrictions  as 
binding  third  persons,  371 

Patented  articles,  restrietions  on 
resale,  367 

Price  on  resale,  366 

Price  regulation,  patented  and 
copyrighted  articles,  367 

Qnalifleation  of  rule  as  to  re- 
sale, 366 

Resale  restricted,  general  rule, 
364 

Third  persons  as   affected  by 

restrictions,  370-373 
Unreasonable  restrictions  on  use, 

363 

Use  restricted,  validity  as  be- 
tween parties,  363 
Betaking  by  seller  (see  ^so  Condi- 
tional sales)  — 

Action  for  price  as  waiver  of 
right,  23-1387 

Action  for  price,  effect,  482-486 

Conditional  sales,  479 

Delay  as  waiver  of  right,  23-1388 

Delivery  without  stipulated  cash 
payment,  23-1384 

Detinue  as  ■  mode  o£  exercisiug 
right,  487 


MLKS  —  continued. 
Retaking  by  seller  —  eontimted. 
Dishonor  of  cheek   given  fox 

price,  23-1385 
Dishonor  of  draft  sent  with  bill 

of  lading,  23-1385 
Exercise  of  right,  486 
Mechanic's  lien,   efleet  of  at- 
tempting enforcement,  ^5 
Possession  obtained  by  fraud  of 

buyer,  23-1385 
Replevin  as  mode  of  exercising 

right,  487 
Rights  of  third  persons,  23-1385 
Trover  as  mode  of  exercising 

right,  487 
Waiver  of  right,  482 
Waiver    of    right,  attachment 

against  buyer,  23-1388 
Retention  of  possession,  see  C<m- 

structive  deUvenr 
Return  of  goods  (see  also  Sale  or 

return)  — 
Breach  of  warranty  as  ground 

for  return,  289 
Compliance   with   provision  in 

contract  for  return,  252 
Condition  precedent  to  reaeission, 

357 

Condition  precedent  to  reseiasion 

by  buyer,  292 
Provision  in  eontraet  for  return, 

250-252 

Rejection  of  buyer's  offer  to  re- 
turn, 361-363 
Right  of  buyer  to  return,  breach 

of  warranty,  249 
STse  after  rejection  of  offer  to  re- 
turn, 362 
Waiver  of  return,  252 
Worthlessness  of  property  as  af- 
fecting rule,  359 
lUghts  of  parties  see  Bona  fide 
purchasers;  C.  o.  d.  shipments; 
Conditional  sales;  Credit  sales; 
Delivery   by    seller;    Free  on 
board ;    Future    delivery  con- 
tracts; Implied  warranty;  Offer 
and  acceptance;  Passing  of  title; 
Payment  of  price;  Performance 
and  breach;  Remedies  of  buyer; 
Remedies  of  seller;  Rescission  by 
buyer;  Rescission  by  seller;  Re- 
taking by  seller 
Sale  by  description,  see  Implied 
warranty 
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SALES  —  continued. 
Sale  hy  sample  — 
Articles  not  in  ezistenM,  215 
Conformity  of  goods  to  I  ample, 

207 

Description  of  goods  with  exhibi- 
tion of  sample,  212 
Express  or  implied  warranty,  208 
Extent  of  warranty,  209 
Implied  or  express  warranty,  208 
Implied  warranty  in  sale,  207 
Inspection,  opportunity  for,  214 
Latent  defects  common  to  sample 

and  balk,  211 
Nature  of  warranty,  208 
Oral  evidence  to  show  character 

of  sale,  216 
Proof  of  sale  'by  sample,  216 
Usage  of  trade  as  extending  or 

varying  warranty,  211 
Warranty  as  express  or  implied, 
208 

What  constitutes  sale  by  sample, 
213 

Sale  of  goods  act,  see  Uniform 

sale  of  goods  act 
Sale  on  approval  — 

Ai^Tovid  by  third  person,  433- 
434 

Bayer's  dnty  as  to  care,  ase  and 

retnm  of  article,  435 
Good  faith  of  boyer  in  rejecting 

article,  432  - 
Hntuality  of  contract,  429 
Satisfaction  of  bayer,  429 
Satisfaction  of  third  person,  433- 
434 

Sale  or  retam  — 

Approval  by  bayer,  what  eonsti- 
tates,  436 

Care  of  property  by  bnyer,  435 

Condition  of  property  at  time  of 
return,  429 

Consigrnments  for  sale  distin- 
guished, 426 

Distinguished  from  other  trans- 
actions, 426 

Exercise  of  privilege  of  return, 
427 

Option  to  purchase  distinguished, 
426 

Reasonableness  of  grounds  for 

rejection,  430-431 
Seasonable  time  for  exercise  of 

privilege,  428 
Betnm  of  property  by  buyer,  435 


SALES  — 'continued. 
Sale  or  return  —  continued. 
Time  for  exercising  privily  to 

return,  428 
Title  of  buyer,  time  of  vesting, 
425 

Trial  of  article,  duty  of  buyer, 

435 

Use  of  article  by  bnyer,  effect, 
437 

Use  of  property  by  buyer,  435 

Vesting  of  title  in  buyer,  425 
Sales  in  bulk  acts  constitutionality, 

23-1190 
Sample,  see  Sale  by  sample 
Sample,  goods  sold  to  correspond 

to,  23-1362 
Scienter,  see  Breach  of  warranty 
Sealed  instrument  not  necessary  to 

transfer  personalty,  23-1260 
Second  hand  articles  — 

Express  warranty,  170 

Regulation  of  sides  as  within 
police  power,  23-1192 
Securities,    misrepresentations  in 

sales,  360 
Seeds  — 

Breach  of  warranty  as  to  quality 

or  kind,  special  damages,  263 
Disclaimer  of  warranty   as  to 

kind  of  seed,  176 
Implied  warranty  as  to  kind  or 

brand,  199 
Special  damages  for  breach  of 

warranty,  263 
Warranty  and  sale  of,  175 
Warranty  as  to  kind,  crossing 

with  other  plants  as  breach, 

222 

Segregation  of  part  of  mass,  see 

Passing  of  title 
Seller,  see  Remedies  of  seller 
Set-off  and  counterclaim  — 

Actions  for  price,  104 

Breach  of  warranty  in  action  for 

price,  105 
Negligence  or  fraud  of  seller, 

106 

Recoupment  as  affected  by  giving 

note  for  price,  107 
Waiver  of  cash  payment,  effect, 

23-1387 

Severable  contracts,  see  Entire  and 
severable  contracts;  Rescission 
by  bnyer 
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SALES  —  contiwted. 
Several    instrnmentB  mnatitnting 
contract,  constrnction  as  whole, 
23-1329 

Shipmeot  of  goods  by  earner,  see 

Carriers 
Shipping  — 
Passing  of  title  to  Teasels  in  proc- 
ess of  eonstruotion,  32 
Sale  of  ship  at  sea,  law  govern- 
ing, 23-1197 
Vessel  at  sea,  contract  of  pur- 
chase on  arrival  in  port,  23- 
1261 

Slaves,  implied  warran|v  in  sale, 
206 

Special  damages  — 
Interruption  of  buyer's  business, 

77 

Purchase  for  particular  use,  77 

Right  of  buyer  to  recover  gener* 
ally,  76 
Statute  of  frauds  — 

Application  to  contracts  for  work 
and  labor,  23-1222 

Contracts  to  manufacture  pat- 
ented appliances,  23-1233 

Contracts  to  manufacture  textile 
fabrics  and  the  like,  23-1234 

Contract  to  work  on  building  and 
supply  material,  23-1033 

Crops,  sale  by  parol,  23-1231 

Wood  to  be  cut,  sale  of,  23-1232 
Statutory  restrietitms  on  rig^t  to 
sell  — 

Constitutionality  of  statutes,  23- 

1199 

Drugs,  r^ulation  of  salos,  23- 

1190 

Explosives,  power  to  regulate 
sales,  23-1190 

Food,  r^:Qlation  of  sales  as  with- 
in police  power,  23-1190 

Interstate  commerce,  states  not 
authorized  to  interfere  with, 
23-1192 

Intoxicating  liquors,  power  to 
prohibit  or  regulate  sales,  23- 
1190 

Junk,  regulation  of  sales,  23- 

1192 

Labeling  commodities  to  prevent 
fraud  and  imposition  on  pub- 
lic, 23-1190 

Mai^n  sales  of  stock,  power  to 
prohibit,  23-1190 


BALES  —  eontinutd. 
Statutory  restrictions  on  right  to  sdl 

— continued. 
PoUee  power,  exeroiBe  2^ 

1190  • 
Produce  required  to  be  sold  b) 

weight,  23-1191 
Second  hand  articles,  r^pilatioD 

of  sales,  23-1192 
Weight  or  weighing,  regulations 

as  to,  23-1191 
Sterility  as  breach  of  warranty  of 

soundness  of  animals,  228 
Stock  in  corporation  as  subjeet  to 

sale,  23-1236 
Stolen  property,  rights  of  porehas- 

er,  375 
Stoppage  in  transitu  — 
Affirmative  action  by  seller  as 

necessary,  149 
Agent  of  seller  as  authorized  to 

exercise  right,  133 
Assignment  for  creditors  as  ae- 

f  eatitig  right,  138 
Attachment,  seizure  of  goods  as 

defeating  right,  137 
Bankruptcy  of  buyer  as  defeat- 
ing right,  138 
Beginnii^  of  transit,  141 
Buyer's  ownership  of  means  of 

conveyance,  142 
Carrier's  lien  for  freight,  stop- 
page as  subject  to,  136 
Circumstanees    affeeting  righ^ 

130 

Continuity  of  original  shipment, 

148 

Definition,  129 

Delivery  of  part  of  goods,  effect 

as  to  balance,  149 
Delivery  sufficient  to  end'  transit, 

145-147 

Delivery  to  agent  of  buyer,  143 

Demand  by  buyer  as  terminating  ■ 
transit,  146 

Duty  of  carrier  or  middleman, 
after  notice  from  sellw,  151 

Effect  of  exercising  rif^t,  150 

End  of  transit,  141 

Enforcement  of  right,  152 

Execution,  seizure  of  goods  as  de- 
feating right.  137 

Exercise  of  right,  149 

Exercise  of  right,  persons  en- 
titled, 132 

Insolvency  of  buyer  as  essential, 
133-136 
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BALES  —  eontinusd 
Stoppage  in  tranntn  —  continued. 

Interception  by  buyer  during 
transit,  effect,  148 

Landing  goods  on  wharf  as  ter- 
minating transit,  147 

Nonpayment  of  price,  135 

Xotice  of  arrival,  effeot  as  ter- 
minating transit,  147 

Notice  to  buyer  not  eufficient,  149 

Notice  to  carrier  as  mode  of  ex- 
ercising rigbt,  160 

Origin  of  right,  129 

Persons  entitled  to  «Eereise  ri^t, 
132 

Persons  subject  to  enforcement 

of  right,  136 
Reshipment,  effect,  148 
Sale  by  buyer  as  defeating  right, 

139-141 

Special  circumatanoes  affecting 

right,  130 
Termination  of  transit,  effect, 

144 

Waiver  of  right,  152 
Warehousing  goods  as  terminat- 
ing transit,  147 
When  goods  are  in  transit,  141 
Strike  clause  in  contract,  eonatruC' 

tion,  23-1335 
Subject  matter  of  sales  — 
Actual  or  potential  existence,  23- 
1243 

Adversely  held  property,  23-1238 
Animals,  unborn  yonng,  23-12M 
Attached  propertv,  ^1239 
Buildings,  23-1238 
Claim  of  title  to  i>roperty,  23- 
1237 

Constmction  as  to  subject  mat- 
ter see  Constmction  of  con- 
tract 

Contingency  as  subject  of  sale, 

23-1244 
Crops,  23-1247 

Execution,  property  seized  un- 
der, 23-1240 
Existing  property,  23-1243 
Expectancy  as  subject  of  sale, 

23-1244 
Fish  to  be  caught,  23-1249 
Fixtures,  23-1238 
Future  catch  of  fish,  23-1249 
Future  interest  in  chattelB,  23- 

1242 

Good  will,  23-1311 


SALES  —  eontinu»d. 
Subject  matter  of  sales  eontiwted. 

Imported  goods  before  payment 

of  duties,  23-1237 
Improvements  on  public  lands, 

23-1236 

Increase  of  existing  property, 
23-1244 

Information,  23-1235 

Injunction  against  sale  as  sus- 
pending salability  of  article, 
23-1241 

Intangible  things,  23-1235,  1236 

Knowledge  of  important  facts, 
23-m5 

Lottery  tickets,  23-1236 

Parent's  right  to  custody  and 
control  of  child,  23-1236 

Parol  evidence  to  identify  sub- 
ject matter,  23-1391 

Patent  rights,  23-12^ 

Possession  and  title  of  seller  as 
essential,  23-1237 

Possibility  as  snbjeqt  of  sale,  23- 
1244  , 

Potential  existence  of  property, 
23-1243 

Property  not  in  existenee,  23- 

1243 

Receivership   as  affecting  right 

to  sell,  23-1240 
Stock  in  corporation,  23-1236 
Things  connected  witb  or  at- 
tached to  real  estate,  23-1238 
Things  exempt  from  execution, 
23-1236 

Things  in  custody  of  law,  23- 
1239 

Thin^  of  value  generally,  23- 

1235 

Timber  standing  on  land,  23- 

1239 

Title  of  purchaser  under  condi- 
tional sale,  23-1236 
Trademarks,  23-1236 
Undivided  interest  in  chattels, 

23-1241 

Uniform  sale  of  goods  act,  23- 
1250 

Unknown  contents  of  article  sold, 

23-1356 
Young  of  animals,  23-1246 
Substitution  of  parties  to  sales,  23- 

1275 

Sunday,  see  time  of  delivery 
Sunday  sales,  legality,  23-1304 
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BALES  —  eorUmued. 
Taxes,  see  CnatoniB  dntioB;  Internal 

rerenne  datua 
Technical  terms,  oonatmotkm,  23- 

1350 

Telegraphs,  error  in  transmission  of 

telegraphio  oifer,  23-1296 
Temporary  change  of  possession,  59 
Tenants  in  eonmion,  see  Cotwaney 

in  ohatteb 
Tender,  see  d)elivery 
Termination  of  eontraet  of  sale  by 

death,  23-1189 
Things  subject  to  sale,  see  Subject 

matter  of  sales 
Timber  growing  on  land  as  subject 

of  sales,  23-1239 
Time  as  of  essenee  of  eontrae^  2^ 

1330 

Time  of  delivery  — 
Absence  of  provision  as  to  time, 
23-1368 

Acceptance  after  delay  as  waiver, 
23-1444 

Bnsiaess  hours  as  eontonplated 
by  contracts  between  merciuuits, 

23-1366 

Conditions  precedent  to  be  per^ 

formed  by  buyer,  23-1366 
Default  in  tender,  effect,  23-1421 
Extrinsic  evidence  as  to  time,  23- 
1369 

Failure  to  deliver  at  required  time, 

23-1373 
Hour  of  day,  23-1366 
Lnmediate  delivery,  23-1370 
Monthly  deUveries,  23-1364 
Option  of  buyer  as  to  time,  23- 

1365 

Opticm  of  seller  as  to  time,  23- 
1365 

Prompt  delivery,  23-1370 
Reasonable  time,  what  constitutes, 
23-1369 

Sale  of  goods  act,  provisions  of, 
23-1366 

Sunday  fixed  by  contract,  deliv- 
ery on  following  day  as  safR.- 
cient,  23-1366 

Terms  of  contract  as  controlling, 
23-1364 

Time  of  delivery  to  carrier  as  time 

of  shipment,  23-1372 
Waiver  of  failure  to  deliver  in 

time,  23-1374 
Title  acquired  by  bv^er,  see  Buyer; 
Passing  of  tiUe 


SALES  — oonfmimL 
Titte,  breoefa  of  wanaaty  m  to,  230- 

233 

Title  of  seller,  implied  mmnty  otf 

18:^-186 

Trademarks  as  salable,  23-1236 
Trade  terms,  construction,  23-1350 
Transportati(Hi  charges,  who  liable, 
23-1380 

Traveling   salesman,   authority  to 

receive  payment,  393-305 
Trees- 
Breach  of  warranty  as  to  char- 
acter of  fruit,  222 
Damages  for  breach  of  warranty 

of  nursery  stock,  264 
Growing  trees  as  subject  of  sale, 
23-1239 

Reasonable  fitness  for  planting, 
200 

Trespass,  see  Rescission  by  seller 
Trespass  not  appropriate  remedy 
for  breach  of  executory  contract  of 
sale,  23-1251 
Trover,  see  Rescission  by  seller 
Trover  by  seller,  failure  of  buyer  to 

pay  cash  on  delivery,  23-1385 
Trover  not  appropriate  remedy  for 
breach  of  executory  contract  of 
sale,  23-1251 
Trust  relation  between  parties,  fair 

dealing  required,  296 
UndiBcIosed  principal,  see  Purcdiases 

and  sales  by  agents 
Undivided  interest  in  chattels  — 
Purchase  as  creating  cotenancy, 
23-1241 
Uniform  sale  of  goods  acts  — 
Breach  of  warranty  as  ground  for 

rescission,  289 
Concurrent    stipulations,  provi- 
sion, as  to,  23-1341 
Definition  of  sale,  23-1187 
Goods  sold  in  market  overt,  title 

of  buyer,  377 
Implied  warranty  in  sales  de- 
scription, 23-1362 
Implied  warranty  in  sales  by  sam- 
ple, 208 

Mutual  stipulations,  provision  as 

to,  23-1341 
Payment  of  price  on  delivery,  23- 

1382 

Place  of  delivery,  23-1874 
Resale  on  buyer's  account,  109 
Rescission,  breach  of  warranty  as 
ground,  289 
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SALES  —  eontinmd. 
Unifonn  sale  of  goods  aeto — ^omHn- 

ued. 

Reaeission  by  one  party  for  de- 
fault of  other,  instalment  sales, 
277 

Bales  by  sample,  implied  war- 
ranty, 208 
Bnbject  matter  of  sales,  23-1250 
Things  not  in  existence  or  not 

owned  by  seller,  23-1250 
Time  of  deliveiy,  23-1366 
Unknown  contents  of  artide  sold, 

rights  of  buyer,  23-1356 
Unplanted  crops  as  subject  of  sale, 

23-1249 
Usages  and  cnstoms  — 

Checks  received  in  payment;  23- 
1389 

Delivery  of  goods  in  saeks,  23- 

1367 

Implied  warranty  in  sale  by  sam- 
ple as  varied  by  usage,  211 
Legality,  23-1406 
Parol  evidence,  23-1404 
Reasonableness,  23-1405 
Violation  of  terms  of  contract  or 

genera]  rule,  23-1406 
'Wholesale  factory  prices,  usage  to 
ocplun  meaning,  23-1378 
Use  of  property,  see  Restrictions  on 

use  or  resale 
Validity  of  contracts,  see  Requisites 

and  validity  of  sale  contracts 
Value  (see  also  Express  warranty) — 
Effect  of  misrepresentations  by 
seller,  343 
Vessel  at  sea,  law  governing  sal^  23- 
1197 

Vessels,  see  Shipping 
Vice  in  animals  as  nnson^dneBS,  227 
Waiver — 
Aeceptanee  of  goods  after  delay 

in  delivery,  23-1444 
Acceptance  of  goods  as  waiving 

defects  in  quality,  23-1439 
Action  for  price  as  waiver  of 

right  to  rescind,  326 
Breach  of  warranty,  239-241 
Buyer's  right  of  rescission,  366 
Cash  payment,  23-1387 
Damages  for  fraud  of  seller,  352 
Defect  in  condition  or  quality  of 

property  delivered,  23-1419 
Notice  of  defects,  247 


SALES— continued. 
Waiver  —  eontinued. 
Recovery  of  judgment  for  priee 
as  waivor  of  ri^^t  to  raand, 

327 

Retaking  of  goods  by  seller,  482 
Return  of  goods  by  buyer,  252 
Right  of  stoppage  in  transit,  152 
Seller's  right  to  rescind,  325 
Stating   grounds   for  rejecting 
goods  as  waiver  -of  other  objec- 
tions, 23-1435 
Tender  of  delivery  by  seller,  23- 
1416 

Warehouse  receipts  — 
Bights  of  btma  fide  tranafereeB, 

380 

Transfer  as  passing  title,  17 
Transferee  as  bona  fide  purchaser, 

320 

Warranty  (see  also  IQxpress  war- 
ranty; implied  warranty)  — 
Assignment  of  cause  of  action, 

effect,  160 
Breach  of  warranty,  proof,  162 
"Comparison"  or  "contrast**  as 
proof  of  breach  of  warranty, 
163 

Conditional  sales,  156 
Conditions,  155 
Consideration,  154 
Definition,  153 

Executory  contracts  of  sale,  166 
Qoods  not  in  esse,  156 
Guaranty  distinguished,  154 
Legality  of  sale,  155 
Nature  of  warranty,  153 
Novation  rendering  seller  liaUe 

to  substituted  purahaser,  160 
Parties,  157 

Proof  of  breach  of  warranty,  162 
Representation  as  to  soundness, 

effect,  154 
Seller's  liability  to  third  persons, 

158 

Subsequmt  purchasers,  seller's  lia- 

biUty  to,  1S9 
Surety  for  price  u  affected  by 

warrant,  161 
Time  of  warranty,  164 
Weighing  article  sold,  see  Executory 

eontracts  of  sale 
Weights  and  measures  — 
Measuring  goods  to  fix  price,  20- 

23 


Digitized  by 


INDEX 


1489 


SALES  —  continued. 
Weights  and  measures  —  Mmtmtwd. 
Public  scales,  validity  of  statute 

requiring  use,  23-1191 
B^rulation  as  to  weight  of  com- 
modities sold  in  paek^es,  2^ 
1191 

Sale  of  produce  hj  weight,  valid- 
ity of  requirement,  23-1191 

Bales  in  violation  of  weights  and 
measures  laws,  l^^ty,  23-1307 

Weeing  goods  to  fix  price,  20- 
23 

Wheat,  see  Seeds 
Words  and  phrases  (sea  also  Def- 
initions) — 

"About,"  23-1353 

Appurtenant — appurtenances,  23- 
1366 

At  once,  23-1370 

At  vharf,  23-1334 

Buyer's  or  seller's  ride,  23-1334 

Estimated,  23-1363 

Ex  ship,  23-1333,  1334 

First  class,  23-1360 

Free  on  board,  23-1337 

Healthy  condition,  23-1361 

Immediately,  23-1370 

In  good  condition,  23-1361 

Invoice  price,  23-1378 

More  or  less,  23-1352 

No  arrival  no  sale,  23-1333 

On  arrival,  23-1333 

Parol  evidence  to  show  meaniiu:, 
23-1397 

Promptly,  23-1370 , 

Sea  damage,  23-1333 

Sound,  23-1361 

To  arrive,  23-1333 

To  be  shipped,  23-1333 

Wholesale  faetory  prices,  23-1378 
Work  and  labor — 

Articles  to  be  manufactured,  23- 
1226 

Articles  to  be  procured  by  seller 
from  manufacturer,  23-1229 

Existing  articles,  work  done  mi, 
23-1228 

Uassachusetts  rule  as  to  distinc- 
tion from  sale,  23-1224 

New  York  rule  as  to  distinction 
from  sale,  23-1224 

Sale  distinguished  from  contract 
for  work  and  labor,  23-1221 

Statute  of  frauds  as  applicable 
to  contract  to  manufacture,  23- 
1222 

a  C.  L.  Vol.  XXIV.— 94. 


SALES  —  oonttmieii. 
Work  and  labor — eontmued. 
Writing  as  essential  to  ooatrael 

of  sale,  23-1260 
Written   matter   as  ooDtnrfling 
printed  matter  in  construction, 
23-1329 

■AX.VAOB  — 

Abandonment  of  effort  1^  salvars, 

effect,  630 
Actions  in  rem  and  in  personam,  549 
Acts  constituting  s41vage  service — 
Extinguishment  of  fire,  528 
Proteeting  eai^  of  stranded  ves- 
sel, 527 

Recapture  of  vessel  txom  pirates 

or  enemy,  527 
Securing  wre<^,  627 
Towing  burning  vessel  away  fnnn 

another  vessel,  627 
Towing  ship  from  proximity  of 

fire,  627 

Vsef  id  services  generally  to  vesad 
in  distress,  526 
Admiralty  courts,  raforeement  of 

salvi^  daims,  648  . 
Amount,  see  Award  of  salvage 
Appeals  in  salvage  eases,  inereaae 

or  diminution  of  award,  551 
Apportionment  of  award,  547 
Attempts  to  save  not  lulsiB  of  ml- 

vaj?e  claim,  524 
Awuld  of  salvage— 
Amount  fixed  by  contract,  546 
Amount  of  awai^  generally,  6^ 
Apportionment  of  award,  547 
Circumstances  influencing  amount, 
542 

Circumstances  of  case  as  deter^ 

mining  amount,  541 
Dan^r  as  influencing  award,  542- 

543 

Increase  or  diminution  on  appeal, 
551 

Inducement  to  mariners  to  saVe 

life  and  property,  541 
Injury  to  salving  vessel,  544 
Value  of  salved  property  and  salv- 
ing ship  as  element,  544 

Baggage  of  passengers  as  snbieet 
of  salvage,  523 

Contracts  for  salvage  services  — 
Effect  of  contract  generally,  528 
Validity  of  contract,  628 

Cosalvors*  rights,  538 
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SALVAGE  —  cotitHHwd. 
Danger  as  iufluendng  amonnt  of 

salvage^  542,  543 
D^tion,  621 

Dereliction  as  defeating  right  to 
salvage,  540 

Derelicts,  right  of  salvors  to  posses- 
sion, 537 

Elements  necessary  to  valid  salvage 
claims,  524 

Ferry  bridge  as  subject  of  salvage, 
523 

Flotsam  as  subject  of  salvage,  522 
Fraud  as  defeating  right  to  salvage, 
540 

Good  faith  required  of  salvors,  540 

Injury  to  salving  vesad.  as  inSu- 
eneing  award,  544 
-  In  rem  and  in  personam  actions,  549 

Jetsam  as  subject  of  salvage,  522 

Jurisdiction  of  salvage  claims,  548 

Lien  for  salvage,  536 

Ligan  as  subject  of  salvage,  522 

Marine  peril  as  element  of  salvage 
claim,  524 

Bferitorious  service  as  essential  to 
salvage  claim,  540 

Nature  of  salvage,  521 

Negligence  as  defeating  right  to 
salvage,  540 

Parties  to  salvage  suits,  550 

Part  owner  of  rescued  vessel  as  en- 
titled to  salvage,  531 

Perils  constituting  basis  of  salvage, 
526 

Persons  entitled  to  salvage  — 
Municipal  fire  department  saving 

ship  at  wharf,  531 
Owner  of  salving  vessel,  531 
Owners  of  vessel  in  fault,  535 
Part  owner  of  rescued  vessel,  531 
Passenger  on  salving  ship  render- 
ing services,  530 
Passenger  on  ship  salved,  530 
Pilot,  534 
•  Rule  stated  generally,  530 

Salvage  of  tow  by  towii^  vessel, 
535 

Seamen,  632-634 
Persons  liable  for  salvage  — 

Federal  goverament,  530 
Owner  of  things  salved,  529 
Things  salved  as  primarily  liable, 

529 

Pilot  as  entitled  to  salvage,  634 
Place  of  salvage,  526 


SALVAGE  —  ooMfMwd. 

Possession  of  piapBrty  salvecl,  rig^t 
of  salvors,  537 

Public  polity,  encouragement  of  sav- 
ing life  and  property,  641 

Recapture  as  salvage  service,  527 

Rights  of  salvors  — 
Abandonment  of  effort  as  foifeit- 

ing  rights,  539 
Assistance  by  others,  effee^  538 
Oosalvors,  538 

Dereliction  as  defeating  zi^t  to 
compensation,  540 

Fraud  as  defeating  right  to  com- 
pensation, 540 

Lien,  536  . 

Negligence  as  defeating  right  to 

compensation,  540 
Possession  of  property  salved,  537 

Salvors,  see  Persons  entitled  to  salv- 
age ;  Rights  of  salvors 

Seamen  as  entitled  to  salvage,  532- 
534 

Service  voluntarily  rendered  as  es- 
sential to  valid  salvage  claim,  524 

Ships,  what  are,  522-523 

Subjects  of  salvage  — 
Baggage  of  passengers,  623 
Ferry  bridge,  523 
Floating  bethel  or  meeting  hoose 

moored  to  whaif ,  523 
Flotsam,  522 
Jetsam,  522 
Ligan,  522 

Lives  of  passengers  and  crew,  523 
Property  saved  on  navigable  wa- 
ters, 523 
Ship,  apparel  and  cargo,  522 
Ship  laid  up  in  dry  dock,  523 
"Ships  and  vessels,"  meaning  of 
term,  622 
Towage  as  salvage,  636 

SCHOOLS  — 

Actions,  see  Discipline  and  paoish* 
ment;  Exclusion,  expulsion  and 
suspension 
Administration  of  school  affairs  (see 
also  School  boards)  — 
Directors   or   trustees,  general 

powers,  573 
Judicial  control  of  directors  or 

trustees,  575 
Regrularity  of  proceedings,  576 
Regulations  of  school  boards,  574 
Admission  to  schools,  see  Ezclnsion, 
^pulsion  and  suspension 
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SCHOOLS  —  eonHmi0d. 
Aflsaolt  find  battery,  see  DiaeipUne 

and  pnnishmeiit 
Attendance  see  Popila 
Bible,  reading  in  aduwls,  659 
Boards,  see  Sohool  boards 
Bonds,  see  Inability  of  distriots  and 

district  ofBcers 
Bo(^  see  Studies  and  textbooks 
Boundaries,  see  School  districts 
Buildings  (see  also  Property)  — 

Bonds  to  protect  laborers  and 
materialmen,  603 

Contracts  for  erection,  603 

Location,  583 

Use  for  other  than  school  pur- 
poses, 583-585 
Certificates  of  teachers,  616-617 
Change  of  boundaries,  see  School 

districts 

Children,  see  Parents'  rights  and 

duties;  Pupils 
Chinese,  see  Race  segregation 
Colored  persons,  see  Race  segrega- 
tion 

Common  school  defined,  557 

Compulsory  education,  621 

Constitutional  provisions  for  estab- 
lishment of  school  system,  559 

Contracts,  see  Liability  of  districts 
and  district  officers;  Teachers 

Corporal  punishment,  see  Discipline 
and  punishment 

Counsel    fees,    payment    out  of 
school  funds,  597 

Debts,  see  Liability  of  distriets  and 
district  officers 

De  facto  officers,  570 

De  facto  school  districts,  565 

Definitions  — 

Common  school,  557 
Public  school,  557 
Scliool,  556 

Directors,  see  Liability  of  districts 
and  district  officers;  Officers 

Discipline  and  punishment  (sec  also 
Exclusion,  expolaion  and  sus- 
pension)— 
Civil  liability  of  teacher.  (341 
Corporal  punishment,  6.1S 
Criminal  liability  of  teaeher,  643 
Detention  after  school  hours,  644 
Extent  of  punishment.  640 
Offenses  justifving  punishment, 
639 

Dismissal  of  teachers,  618 
Distribution  of  school  funds,  503 


SCHOOLS  —  eonimued. 
Districts,  see  Sehool  distriets 
Donations,  power  of  sohool  board 

to  raoeive,  598 
Biqnity,  jniisdiction  as  to  removal 

of  officers,  572 
Eizeluaioii,  expulsion  and  auspen- 
sion  — 

Actions  for  wrongful  exdnnon 
or  suspension,  651 

Admission  to  sehools,  right  gen- 
erally, 644 

Authority  of  direetora  or  trus- 
tees, 646 

Bad  <^araater  as  g^onnd  of  ex- 
clusion, 644-645 

Conduct  justifying  expulsion  or 
suspension,  649 

Contagions  disease  aa  gronnd  of 
exclusion,  644 

Examination  of  teacher's  fitness, 
645 

Fitness,  how  determined,  645 

Grounds  for  suspension  or  ex- 
pulsion, 648 

Immorality  as  gronnd  for  exclu- 
sion or  expulsion,  649 

Insubordination  as  ground  for 
suspension  or  expulsion,  648 

Mandamus  to  compel  reinstate- 
ment, 650 

Mandatory  injunction  to  compel 
reinstatement,  650 

Misconduct  as  ground  for  sus- 
pension or  expulsion,  648 

Persons  authorized  to  suspend  or 
expel,  646 

Private  schools,  650 

Pupil's  right  to  sue  for  wrongful 
expulsion  or  suspension,  651 

Reinstatement,  remedies,  650 

Rejection  of  applicants  for  ad- 
mission, 644 

Remedy  for  wrongful  exclusion, 
650 

Teacher's  power  to  suspend  or 
expel,  647 
Forfeiture  of  school  property,  585 
Fraternities  in  educational  institu- 
tions, prohibition  of  membership, 
629 

Fraudulent  a«ts  of  officers,  liabil- 
ity, 602 

Funds  — 

Counsel  fees,  payment,  697 
Distribution,  593 
Donations,  598 
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SCUOOLS  —  eoMCdmiML 
Fnnds  —  eontimwd. 

luvestmenti  503 

L^Blative  eontrol,  592 

Loss,  liability  o£  officers,  698 

SubsoriptionB,  698 

Snretiea  of  offlem,  liabili^,  599 

Taxpayers'   actions  to  prevent 
wrongful  use,  597 

Teachers'  pensions,  596 

Teachers*  retirement  funds,  621 

Trust  funds  for  Aducational  pur- 
poses, 593 

Wrongful  use,  remedy,  597 
Health    regnlationa,  vaccination, 

631-633 

Indebtedness  of  districts,  see  laar- 
bility  of  districts  and  district  of- 
flcers 

Indians,  see  Race  segregation 
Injunotiim  — 
Determination  of  title  to  office, 
672 

Preventing  Ulegal  tax,  591 
Reinstatement  of  pupil,  650 

ZnTestment  of  sefaool  funds,  693 

Japanese,  see  Raee  s^regation 

Laborers,  see  Buildings 

Legislative  control  of  sefaool  fnnds, 
592 

Legislative  control  over  education, 
659 

Liability  of  districts  and  district 

officers  — 
Bonds  to  protect  laborers  and 

matcrialmni,  603 
Building  contracts,  603 
Contracts,  601 

Fraudulent  acts  of  officers,  602 
Increase  of  indebtedness,  611 
Indebtedness  of  district,  deter* 

mination  of  increase,  Sll 
Indebtedness  of  district,  illegal 

increase,  609 
Involunta^  indebtedness,  610 
Judgment  as  involuntary  indebt- 
edness, 610 
Judgment  of  creditor  of  district, 

remedy,  608 
Negligence  of  officers,  liability  of 

district,  604 
Negligence,  personal  liability  of 

officers,  606 
Personal  liability  of  officers,  602 
School  bonds  issued  illegally,  607 
School  bonds,  regularity  of  issu- 
ance, 607 


SCHOOLS  —  ooMtHwed. 
Liability  of  distriets  uad  district  of- 
ficezB  —  eontimudL 
Tradesman  injured  by  Mbool 
r^ulations,  606 
Location  of  schools,  583 
Loss  of  school  fmida,  liability  of 

officers,  698 
Ifandamns   to   compel  ronstate- 

ment  of  pupil,  660 
Mandatory  iojunetion  to  compel 

reinstatement  of  pupil,  650 
Uateriahnen,  see  Biuldin^ 
Mechanics'  Liens,  Bmldings 
Mongolians,  see  Race  s^regation 
Negligence,  see  Liability  of  dis- 
tricts and  district  officers 
N^roes,  see  Baee  segregation 
NonresidentB  attending  s^ocd,  626 
Officers  (see  also  Liability  of  dia- 
trieta    and    district  offloen; 
School  boards)  — 
Be  facto  officers,  570 
Directors   or   trustees,  general 

powers,  673 
Eligibility,  671 
Holding  over,  673 
Lieompatible  offices,  573 
Legialative  power  as  to  selection, 
669 

Liabili^  for  money  lost,  698 

Nature  of  office,  269 

Negligence,  see  liability  of  dia- 
teiets  and  district  ofiKeos 

Powers  generally,  568 

Removal,  672 

Women  as  eligiU^  671 
Parent's  eontrtd  of  child's  edaca^ 
tion — 

Common  law,  568, 

Statutory  modiftcatioD  of  com-' 
mon  law  rule,  668 
Parent's  rights  and  duties  — 

Compulsory  education  as  inter- 
ference with  parents'  rights, 
621 

Disciplinary  rights,  627 
Education  of  children,  622 
Reinstatement  of  children,  ri^^t 
to  sue,  660 
Pensions  for  teachers,  constitution- 
ality, 596 
Private  schools  (see  also  Teach- 
ers) — 
Control  over,  562 
N^roes,  right  to  exclude,  655 
Public  aid,  constitutionality,  S95 
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SCHOOLS  —  eoHtkmsd, 
Private  sdiools — amtimui, 
Raee  aegT^ation,  655 
BefoBal  to  aoeept  pupils,  628 
Sehool  fees,  630 

Suspension  or  expulsion  of  pu- 
pils, 650 

Property    (see    also  Buildings; 
Funds)  — 
Acquisition  by  eminent  domain, 
582 

Acquisition  of  property  devoted 
to  another  public  use,  582 

Eminent  domain,  mode  of  acquir- 
ing property,  582 

Forfeiture,  585 

Beversion  to  grantor,  686  - 

School  lands,  686 

Title  to  sehool  proper^  general- 
ly,681 
Public  schools  — 

Definition,  667 

Incidental  fees,  power  to  ehai^ 

630 

Uniformity  required  by  law,  561 
Pupils  (see  also  DiseipUne  and  pun- 
ishme&t;  Exclusion,  expulsion 
and  suspension;  Studies  and 
textbooks)  — 
Attendance,  ill  health  as  excuse, 
622 

Certificate  of  health,  power  to 

require,  633 
Disciplinary  rights  of  parents 

and  teachers,  627 
Eti^bility,  623 

Fraternities  in  schools,  prohibi- 
tion of  membership,  629 

Ul  health  as  excusing  attendance, 
622 

Nonresidenee,    right    to  attend 

school,  626 
Persons  entitled  to  attend  sehool, 

613 

Sehool  residenr.e,  624 
Vaccination,  631-633 
'R&ce  segregation  — 

Colored  persons,  who  are,  655 
Constitutionalitr  of  provisions, 
652 

Indiana,  separate  schools  for,  653 
lifongolians,  separate  schools  for,' 
653 

Necessity  of  providing  separate 

schools,  653 
Negroes,  who  are.  655 
Private  sehools,  665 


SCHOOLS  —  etmtmwd. 
Race  B^regatioa  —  eonttnued. 
Separate  schools  for  whites  and 

negroes,  652 
Taxes,  division  by  oolor,  667 
R^rulatioBS,  see  Administoation  of 

school  affairs 
Religious    exenisea    or  instruc- 
tion— 

Bible,  reading  in  schools,  669 
Bible,  versions  of,  651 
Constitutional  restrictions,  657 
Distinctive    religious   garb  of 

teachers,  653 
Haee  of  worship,  669 
Sectarian  instruction,  669 
Use  of  school  for  church  or 
ehnroh  for  sehool,  653 

Remedy    for    wroi^fnl    use  of 
school  funds,  607 

Removal  of  school  ofBcors,  b72 

Residence  of  pupils,  624 

Beversion  of  property  to  grantor, 
685 

School  boards  (see  also  Liability  of 

districts  and  district  officers; 

Officers) — 
Contracts  between  directors  or 

trustees   and  school  district, 

579-581 
Contracts,  power  to  make,  579 
Contracts  with  teachers,  613-615 
Dismissal  of  teachers,  618 
Donations     and  subscriptions, 

power  to  receive,  598 
Election  of  officers,  578 
Limitations  on  power  to  make 

regulations,  575 
Officers,  election,  578 
Regularity  of  proceedings,  576 
Regulations,  power  to  make,  574 
Reimbursement  of  teachers,  620 
Vaccination  of  pupils,  power  to 

require,  623  . 
School  bonds,  see  Liability  of  dis- 
tricts and  district  officers 
School  districts  (see  also  Liability 

of  districts  and  district  of- 
ficers ;  Property)  — 
Boundaries,  power  of  legislature 

to  change,  566 
Change  of  boundaries,  566 
Change  of  boundaries  as  affecting 

property  and  debts,  566 
Control,  562 

Corporate  character,  564 
Creation,  662 
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SCHOOLS  —  eontinufd. 
School  diitrists  —  eontimted. 
Debts  as  affected  by  eliaiige  <tf 

boundaries,  566 
De  facto  distriots,  566 
Electors,  qaalifieationB,  667 
Nature,  564 
Powers,  564 

Proceedings  on  petition,  668 
Property  rights  as  a£Eected  by 

change  of  boundaries,  566 
Qualifications  of  electors,  667 
Quasi    municipal  oorporationa, 

564 

Regulation,  562 

Taxii^  power,  687 

Title  to  property,  581 

Women  as  voters,  568 
School  funds,  see  Funds 
Schoolhouses,  see  Buildingt 
School  lands,  586 
School  officers,  see  Officers 
School  property,  see  Property 
Seetarian  schooU,  public  aid,  695 
S^r^ation  of  races,  see  Baee  aeg- 

r^ation 
Studies  and  textbooks  — 

Authority  of  school  offieem  to 
select  textbooks,  636 

Changing  selection  of  books,  637 

Delegation  of  power  to  relate, 
634 

Legislative    power    over  text- 
books, 633,  635 
Selling  books  to  pupils,  637 
Subscriptions,    power    of  school 

board  to  receive,  598 
Sureties  of  sehool  ofBoers,  liabilityi 

599 
Taxation  — 
Assessment  of  tax,  590 
Constitutional  limitation  on  pow- 
er to  tax,  591 
Delegation  of  power  to  school 

district,  58'7 
Division  of  taxes  by  color,  657 
Injunction  against  collection  of 

/illegal  tax,  591 
Moral  claims,  taxation  to  pay, 
580 

Power  to  tax  generally,  587 
Preventing  illegal  tax,  591 
Recovery  of  taxes  collected  by 

mistake,  691 
Vote  of  electors,  689 
Taxpayer's    action    to  prevent 
vrongfol  use  of  sehool  funds,  597 


SCHOOLS  —  eontiniud. 
Teachers  (see  also  Discipline  and 
punishment;  Exelosion,  expul- 
sion end  su^nsion)  — 

Certificates  required  by  statute, 
616-617 

Classes  of  teachers,  612 

Contracts  with  teacherSf  613-615 

Disciplinary  rights,  627 

Dismissal,  618 

Distinctive  religious  garb,  653 
Licenses,  613 

Pay  when  school  is  closed,  right 
to,  619 

Pensions  for  teachers,  oonstita- 

tionality,  596 
Powers  and  duties  generally,  612 
Reimbursement  for  necessary  ex- 
penditures, 620 
Retirement  funds,  621 
Textbooks,  see  Studies  and  text- 
books 

Theory  of  education,  558 
Trustees,  see  Liability  of  districts 

and  district  officers;  Officers 
Uniformity  in  public  sehools,  661 
Vaccination  in  public  schools,  631- 

633 

Whipping,  see  Discipline  and  pun- 
ishment 

Women,  eligibility  as  officers,  571 

SCIRE  FACIAS  — 

Amendment  of  writ,  678 

Charters,  forfeiture  by  scire  ftMfaa, 

671 

Contents  of  writ,  676 
Corporations,  d^solution  and  ^ax- 

feiture  of  charter,  671 
Decrees,  enforcement,  669 
Defenses,  matters  ai^ilable,  680 
Definition,  666 
Equity,  revival  of  suit,  672 
Form  of  writ,  676 
History  of  writ,  666 
Judfjment  on  writ — 

Conclusiveness,  683 

Effect  on  lien  of  original  jnd^ 
ment,  684 

Form  of  judgment,' 682 
Judgments  — 

Enforcement,  669 

Recitals  in  writ  to  revive  jndg- 
ment,  677 

Revival  by  scire  facias,  672 
Jurisdiction,  673 
Jury  trial,  right  to,  683 
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BGIBE  FACIAS —Awtimtoi. 
Letters  patent,  aimalment  by  seire 

faciBB,  671. 
Method  of  obtaining  vrit,  674 
Nature  of  writ,  666 
Neeeasity  for  writ — 

Change  of  partis,  672 

Failure  to  issue  execution  with- 
in propel  time,  672 
Obligati<m  enforceable,  see  Use  of 

writ 

Pardon,  scire  facias  to  hear  errors, 
671 

Parties  to  scire  fadas  proceedings, 
.  674 

Persons  authorized  to  issue  writ,  674 

Pleading,  see  Procedure 

Procedure — 
Amoidment  of  writ,  678 
Defenses,  matters  available,  680 
Form  and  contents  of  writ,  676 
Judgment,  682-685 
Jurisdiction,  673 
Jury  trial,  right  to,  682 
Method  of  obtaining  writ,  674 
Parties,  674 

Person  authorised  to  issue  writ, 
674 

Pleadings  on  behalf  of  defendant, 
680 

Recitals  of  writ  as  to  judgment, 
677 

Return  of  writ,  678 
Service  of  writ,  678 
Record    obligations,  enforcement, 
667 

Return  of  writ,  678 
Revival  of  suit  in  equity,  672 
Service  of  writ,  678 
Trial  by  jury,  682 

Use  of  writ  (see  also  Necessity  for 
writ)  — 

Annulment  of  letters  patent,  671 
Annulment  of  pardons,  G70 
Chartei's,  forfeiture  of,  671 
Defaulting  witnesses,  669 
Dissolution  of  corporations,  671 
Enforcement  of  obligations  of  rec- 
ord, 667 

Injunction  bond,  enforcement.  668 
Jtt^;ments  and  decrees,  enforce- 
ment, 669-670 
Mechanics'  liens,  enforcement,  670 
Mortgagee,  enforcement,  670 
Oblif?ations  of  bail  and  sureties, 
668 


SCIRE  FACIAS  — eofitinved 

Use  of  writ  —  eontinued. 
Revival  of  judgments,  672 
Revival  of  suit  in  equity,  672 

Witnesses,  scire  facias  to  fix  default, 
669 

Writ,  see  Procedure 

8EAU-- 

Abolition  of  private  seals,  689 
Adoption  of  one  seal  by  several 

signers,  691 
Antiquity  of  seals,  687 
Authenticity  of  seal,  proot,  688 
Common  law  seal,  impression  on 

wax  or  other  tenacious  materials, 

690 

Consideratitm,  effect  of  seal  as  im- 
porting, 696 

Corporate  seals,  form,  693 

Definition,  687 

Effect  of  seal  — 
ConsideratiDn  as  imported  by  seal, 
696 

Evidential  effect  generally,  694 
Negotiability  of  sealed  instrument, 
697 

Form  and  sufQciency  — 
Adoption  of  one  seal  by  several 

signers,  691 

Common  law  seals,  690 

Corporate  seals,  693 

Impression  directly  on  paper,  690 

Impressioti  on  wax  or  other  tena- 
cious material,  690 

L.  S.  used  as  seal,  690 

Official  seals,  693 

Recitals  in  instrument  as  to  seal- 
ing, necessity,  693 

Scroll  used  as  seal,  690 
History  of  seals,  687 
Kinds  of  seals,  688 
L.  S.  used  as  seal,  690 
Necessity  for  seals,  689 
Negotiability  of  sealed  instruments, 

697 

Official  seals,  form,  693 
Public  and  private  seals,  688 
Scroll  used  as  seal,  687,  690 
Sufficiency,  see  Form  and  sufSciencty 

SEARCH  AHD  SEIZURE  — 

Authorized  sean^  and  seizure  (see 
also  Wrongful  search  and  sei- 
zure) — 

Grounds  for  issuing  warrants,  715 
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SEARCH    AND    SEIZURE  —  con- 
tinued. 

Authorized  search   and  seizure  — 
continited. 
Military  purposes,  717 
Property  held  contrary  to  law,  716 

Books  and  papers,  compulsory  pro- 
duction, 719-723 

Breaking  open  doors  in  execution  of 
warrant,  708 

Certiorari  to  review  proceedings,  711 

Compulsory  production  of  private 
books  and  papers,  719 

Constitutional  limitations  — 
Application  of  provisions,  704 
Fourth  amendment  of  federal  con- 
stitution, 702 
Purpose  of  limitations,  703 

Corporate  books  and  papers,  com- 
pulsory production,  720 

Damages  for  wrongful  search,  727 

Definition  of  sear^  warrant,  701 

Description  of  person  to  be  arrested, 
715 

Description  of  place  to  be  searched, 
712 

Description  of  property  to  be  seized, 
714 

Destruction  of  seized  property,  724 
Disposition  of  property  — 

Forfeiture  and  destruction,  724 

General  rule,  723 
Forfeiture  of  seized  property,  724 
Grounds  for  issuing  warrants,  715 
History  of  search  warrants,  701 
Individual  benefit  as  purpose  of 

search,  719 
Justices  of  the  peace,  jurisdiction  to 

issue  warrants,  706 
Letters,  opening  sealed  letters  as 

wrongful  search,  719 
Mail,    opening    sealed    matter  as 

wrongful  search,  719 
Oath  or  affirmation  to  support  war- 
rant, 707 

Offieer'a  liability  for  wrongful  search 

and  seizure,  725-727 
Origin  of  search  warrants,  701 
Probable  cause  for  issuance  of  war- 
rant, 707 

Resisting  execution  of  search  war- 
rant, 710 
Return  of  warrant,  709 
Review  of  proceedings,  711 
Search  warrants,  see  Warrants 
Sunday,  issuance  of  warrant  on,  706- 
707 


SEARCH    AND    SEIZURE  —  eon- 
twAed. 

Voluntary  submission  to  search  and 

aeizore,  723 
Warrants  — 
Breaking  open  doors  in  execution 

of  warrant,  708 
Certiorari  to  review  proceedings, 
711 

Conformity  to  statutory  and  con- 
stitutional provisions,  711 
Definition,  701 

Description  of  person  to  be  arrest- 
ed, 715 

Descriptions    of    place    to  be 

searched,  712 
Description  of  property  to  be 

seized,  714 
Execution  of  warrant,  708 
Form  and  requisites,  711-715 
Jurisdir^tiott  to  issue,  706 
Nature,  701 

Necessity  for  warrant,  705 

Oath  or  affirmation  to  support 

warrant,  707 
Origin  and  history,  701 
Probable  cause  for  issuance,  707 
Purpose,  701 
Resisting  execution,  710 
Return  of  warrant,  709 
Review  of  proceedings,  711 
Seizure  of  artides  under  warrant, 

709 

Sunday,  issuance  on,  706-707 
Wrongful  search  and  seizure  (see 
also  Authorized  search  and  sei- 
zure) — 

Compulsory  prodaction  of  cor- 
porate boo]^  and  papeis,  720 

Compulsory  production  of  pri- 
vate books  and  papers,  719 

Damages,  727 

Individual  benefit  as  purpose,  719 
Liability  for,  725-728 
Magistrate's  liability,  727 
Officer's  Uability,  725-727 
Opening  sealed  mail  matter,  719 
Person  procuring  warrant,  liabil- 
ity of,  727 
Unreasonable  'search,  what  con- 
stitutes, 717 
Voluntary  submission,  effect,  723 

SEDUCTION  — 

Abatement  and  survival  of  actions, 
760 

Actions,  see  Civil  actions 
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SEDUCTION  —  conttnTwd. 
Admissions  of  defendant^  TBI 
Age  of  defendnnt,  769 
Aggravation  of  damages,  758 
Character  of  parties  in  OTidenee, 

753,  778 
Chastity  of  woman  — 
Burden   of   proof   in  criminal 

prosecution,  777 
Element  of  civil  action,  737 
Element  of  criminal  seduetion, 
767 

Question   of   fact   in  criminal 
prosecution,  777 
Civil  actions  — 

Abatement  and  survival,  760 

Chastity  of  woman  as  element  of 
action,  737 

Consent  of  female,  effect  on  par- 
ent's right  of  action,  733 

Damages,  755-759 

Defenses,  748-750 

Elements  of  action,  732-738 

Enticement  as  element  of  action, 
734 

Evidence,  751-755 
Father's  right  to  sue,  732 
Force  by  defendant,  effect  on 

rig^t  to  sue,  733 
Judgment,  enforcement,  760 
Loss  of  services  as  essential  to 

right  of  action,  745-747 
Parent's  right  to  sue,  732 
Persons  entitled  to  sno,  738-745 
Persons  liable,  married  man,  736 
Persuasion  as  element  of  action, 

734 

Promise  of  marriage  as  element 

of  action,  736 
Solicitation  as  element  of  action, 

734 

Consent  as  element  of  OTime  of  se- 
duction, 763 

Consent  of  female,  effect  on  par- 
ent's right  of  action,  733 

Criminal  liability  — 
Admissions  of  defendant,  781 
Age  of  defendant,  769 
Age  of  woman,  769 
Character  of  defendant,  778 
Chastity  of  woman,  767,  776 
Conditional  promise  of  marriage, 
765 

Consent  of  woman,  763 
Corroboration  of  woman's  testi- 
mony-, 779 
Definition,  770-774 


SEDUCTION  —  continued. 
Criminal  liability  —  continued. 
Elements  of  offense,  763-770 
Enticement,  764 
Evidence,  774^782 
Former  jeopardy,  773 
Historical  statement,  761 
Indictment,  762 

Marriage  of  parties  as  defense, 
770 

Nature  of  offense,  760 

Necessity  that  defendant  be  un- 
married, 760 

Necessity  that  woman  be  un- 
married, 770 

Offer  of  marriage,  effect,  772-773 

Persuasion,  764 

Pregnancy,  768 

Promise  of  marriage,  764 

Solicitation,  764 

Testimony  of  woman  seduced, 

774 

Paternity  of  child  in  evidence, 

775 
Damages  — 
Aggravation,  758 
Amount  of  damages  generally, 

759 

Amount  recoverable  generally, 
755 

Character  of  parties  as  affecting 

damages,  756 
Exemplary  damages,  758 
Measure  generally,  755 
Measure  of  damages  generally, 

759 

Mitigation,  757 

Social  position  of  parties  as  af- 
fecting damages,  756 
Defenses  to  civil  action  — 

Collusion   between  plaintiff  and 

woman  seduced,  749 
Conduct  of  parent  of  female,  748 
Former  recovery,  749 
Infancy  of  defendant,  748 
Marriage  of  woman  and  defend- 
ant, 748 

Negligeice  of  parent  of  female, 

748-749 
Statute  of  limitations,  750 

Definition,  731 

Employer's  right  to  sue  for  sednc-. 
tion  of  employee,  743 

Enticement  — 
Element  of  civil  action,  734 
Element  <tf  criminal  seduction, 
764 
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SEDUCTION  —  continued. 
Evidence  — 
Admiasibilit;  generally,  751 
Admissibility  in  criminal  pro- 
ceedings generally,  774 
Admissions  of  defendant,  781 
Character  of  parties,  753,  778 
Corroboration  of  voman's  testi- 
mony, 779 
Lettera  written  by  defendant^ 
781 

Paternity  of  child,  752 
Promise  of  marriage,  752 
Relation  between  parties,  751 
Testimony  of  woman  in  criminal 

prosecution,  774 
Want  of  chastity  of  female,  753 

Father,  see  Parent 

Female,  see  Persons  subject  to 
seduction 

Fiance  of  woman  seduced,  right  to 
sue,  743 

Force,  effect  on  right  to  maintain 
civil  action,  733 

Former  jeopardy,  criminal  prosecu- 
tion, 773 

Former  recovery  as  defense,  749 

Guardian's  right  to  sue,  743 

Indictment,  762 

Infants  as  liable  for  Bednotion,  736. 
748 

Letters  written  by  defendant  in 

evidence,  781 
Limitation  of  actions,  750 
Loss  of  services  as  essential  to 

right  of  action,  745-747 
Marriage  — 

Criminal  liability  as  affected  by 
marriage  of  parties,  770 

Criminal  liability  as  affected  by 
marriage  of  woman  or  defend- 
ant, 770 

Defense  to  civil  action,  748 
Married  man,  seduction  by,  736 
Married  woman,  seduction  of,  737 
Mitigation  of  damages,  757 
Mother's  right  to  sue  for  seduction 

of  daughter,  740 
Parent  — 

Action  for  seduction  of  child, 
right  to  maintain,  732 

Consent  of  woman  as  bar  to  right 
of  action,  733 

Right  to  maintain  action,  738 
Paternity  of  child  to  prove  act  by 

defendant,  752 


SEDUCTION  —  eontinued. 
Persons  entitled  to  sue  — 
Brother    or    brotber-in-Iaw  of 

woman  seduced,  742 
Common  law  rule,  738 
Cousin  of  woman  seduced,  742 
Employer  of  woman  seduced,  743 
Father  of  woman  seduced,  739 
Fiance  of  woman  seduced,  743 
Grandparents  of  woman  Bednoed, 

742 

Guardian  of  woman  seduced,  743 
Mother  of  woman  seduced,  740 
Persons  in  loco  parentis,  742 
S  tepfat  her  of  woman  seduced, 
742 

Uncle  or  granduncle  of  woman 
seduced,  742 

Woman  seduced,  744 
Persons  liable  — 

Infanta,  736,  769 

Married  man,  736 
Persons  subject  to  seduction  — 

Married  woman,  737 

Unchaste  female,  737 

Unmarried  woman,  737,  770 

Widow,  737 
Persuasion  — 

Element  of  civil  action,  734 

Element  of  criminal  sedootion, 
764 

Pregnancy  as  element  of  civil  ac- 
tion, 738 

Pregnancy  as  element  of  criminal 

seduction,  768 

Promise  of  marriage  — 

Admissibility  of  evidence  in  ac- 
tion by  parent,  752 
Conditional  promise,  736,  765 
Element  of  civil  action,  736 
Element  of  criminal  seduction,  764 

Services,  loss  of,  neeeasity,  745-747 

Solicitation  — 
Element  of  civil  action,  734 
Element  of  criminal  seduction, 
764 

Venereal  disea^  as  element  of 
civil  action,  738 

Widow,  seduction  of,  737 

Woman,  see  Persons  subject  to  se- 
duction 

SEQUSSTRATION  — 

Bonds  and  liability  thereundor,  787 
Character  of  writ,  783 
Corporate  matters,  787 
Damages,  788 
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SEQUESTRATION  —  oontmued. 
I^tances  of  use  of  nmedj,  786 
Jnrisdietkm,  786 
NatDTe  of  writ,  783 
Purpose  of  writ,  785 

UBT-OFF  AKD  COVNTEBOUUII- 

Aetions  in  wUefa  available  — 
Actions  by  or  against  federal  gov- 
ernment, 812 
Actions  by  state,  811 
Aetions  relating  to  real  ^acoptrty, 
816 

Actions  to  recover  exempt  prop- 
erty, 815 

Actions  to  recover  taxes,  817 

Assigned  claims,  819-824 

Code  r^nlatiom,  810 

Qamishment  proceedingai  818 

Rule  stated,  810 

Tort  actions.  813 
Amount  in  Qootroversy,  jurisdiction 

as  dependent  on,  796 
Another  suit  pending,  effect,  842 
Assigned  elaims  — 

Acquisition  after  oommencement 
of  action.  833 

Civil  law  doctrine  of  mutual  debts, 
831 

Common  law  doctrine,  831 
Ifaturity  of  demands  at  time  of 

assignment,  840 
Ifutual  debts,  civil  law  doctrine  as 

to  extinguishment,  831 
Set-off  generally,  819-824 
Statutory  right  of  set-off,  831 
Sufficiency  of  assignment,  834 

Availability,  see  Demands  pleadable 

Bankruptcy  proceedings,  equitable 
rigbt  to  set-off,  843 

Barred  claims  as  pleadable,  837 

Bills  and  notes  — 

Set-off  in  action  by  indorsee,  820 
Transfer  after  maturity,  effect, 
821 

Transfer  before  maiurity,  effect, 
820 

Breach  of  contrnet  — 

Recoupment,  847-850 

Recoupment  in  action  on  bill  or 
note,  852 

Set-off,  850 
Burden  of  proof,  879 
Circuity  of  actions,  avoidance  as 

basis  of  recoupment,  800 
Civil  law  origin  of  set-off,  801 
Conflict  of  laws,  798 


SET-OFF  AND  COUNTERCLAIM 
—  continued. 
Contingent  demands  as  pleadable, 
836 

Contracts  (see  also  Demands  plead- 
able) — 

Demands  based  on  other  contracts 
or  transactions,  850 

Recoupment  for  breach  of  con- 
tract, 847-850 

S^ff  for  breach  of  contract,  860 
Counterclaim  — 

Definition,  793 

Diminution.or  defeat  of  plaintiff's 
demand,  825 

Distinct  and  ind^endent  cause  of 
action,  800 

Inclusion  of  recoupment  and  set- 
off, 800 

Jurisdiction  as  dependent  on 
amount  in  controvert,  796 

Set-off  distinguished,  794 
Cross  action  implied  by  oonnter- 

claim,  834-835 
Debts  of  decedents,  see  Mutuality  of 

parties 
Deflnitions  — 

Counterclaim,  793 

Reconvention,  793 

Recoupment,  793 

SetHjff,  792 

Transaction,  844 

Unliquidated  demands,  860 
Demands  pleadable  — 

Assigned  claims,  831-834 

Barred  claims,  837 

Claims  arising  out  of  same  or  re- 
lated contract  or  transaction, 
844-866 

Claims  connected  with  subject  of 

action,  853-856 
Gontinffent  demands,  836 
Contract  liability  in  tort  action, 

827 

Conb-aet  ol^igations,  824 

Debt    of   decedent,  availability 

against  personal  representative, 

840 

Illegal  claims,  836 
Judgments,  824 

Liquidated  and  unliquidated  de- 
mands, 855-857 
Ne  exeat  bond  as  set-off,  825 
Penalties,  829 

Poidenc^y  of  another  suit  on  sab> 

jeet  of  counterclaim,  842 
Taxes,  830 
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SET-OFF  AND  COUNTEECLAIM 
—  continued. 
Demands  pleadable  —  continued. 
Tendency  to  dimmish  or  defeat 

plaintiff's  demand,  826 
Tort  liability  as  eounterelsim  in 

contract  action,  826 
Tort  liability  in  tort  action,  827 
Void  claims.  836 
Distinctions  — 

Counterclaim  distinguished  from 

set-off,  794 
Recoupment   distingnisbed  from 
set-off,  796 
Difitributee'B  indebtedness  as  set-off 

against  share  of  estate,  865 
Effect,  see  Operation  and  effect 
Election  by  defendant  as  to  plead- 
ing, 882 
Elements  — 

Claims  arising  out  of  same  or  re- 
lated contract  or  tranaaetion, 
844^855 

Enforceabilify  of  demand,  834- 

843 

Maturity  of  demand,  838-843 
Necessity  that  demand  be  enforce- 
able and  due,  834r-843 
Necessity  that  demand  be  liquidat- 
ed, 855-857 

Enforceability   of  demand  as  es- 
sential element,  834-843 

Equitable  nature  of  doctrine  of  set- 
off, 799 

Equitable  set-off  — 

Action  on  assigned  claim,  823 
Bankruptcy  and  insolvent^  stat- 
utes, 843 
Basis  generally,  804 
Injunction  as  means  of  effecting 

set-off,  807 
Insolvency  as  ground,  806 
Joint  and  separate  claims  and  lia- 
bilities, 871 
Means  of  effecting  set-off,  807 
Mutuimty  of  parties,  865 
Nonz^dence  as  ground,  807 
Origin  and  history  of  doctrine,  803 

Essaitial  elements,  see  Elements 

Estoppel  gainst  set-off  or  eonnter- 
daim,  808 

Evidence,  burden  of  proof,  879 

Executors  and  administrators,  see 
Mutuality  of  parties 

Gambling  truisactions  as  pleadable, 
836 

€kimishee's  ri^^t  to  set  oft  demand 
against  principal  dditor.  86$ 


SET-OFF  AND  COUNTERGLAHC 
—  continued. 
Garnishment  proeeedings,  aet-*^  in,. 
818 

Government,  eoonterclaim  against, 

885 

Heir's  indebtedness  as  set-off  against 
share  of  estate,  866 

ni^l  claims  as  pleadable,  836 

Individual  and  repxesentatiTe  de- 
mands, 871-874 

Injunction  as  means  of  affecting 
equitable  set-off,  807 

Insolvency,  gnmnd  of  equitable  set- 
off, 806 

Insolvency    proceedings,  eqoitable 

right  of  set-off,  843 
Judgments,  set-off  against,  819 
Jurisdiction  as  dependent  on  amount 

in  controversy,  796 
Law  governing  set-off,  798 
Limitation  of  actioosj  barred  daima 

as  pleadable,  837 
Matters    available,    see  Demands 

pleadable 
Maturity  of  demand  as  essential  ele- 
ment, 838-843 
Multiplicity  of  actions,  avoidance  as 

basis  of  r^oupment,  800 
Mutuality  of  parties  — 
Debtor's  right  to  set  off  demaud 
against  agent  in  action  by  prin- 
cipal, 863 
Debts  of  decedent  and  debts  aris- 
ing out  of  transaction  with  rep- 
resentative, 873 
Demands  in  favor  of  and  against 

third  persons,  860 
Demands  in  favor  of  part  of  de- 
fendants, 866 
Demands  of  surety  against  credi- 
tor, 861 

Distributee's  indebtedness  as  set- 
off against  share  of  estate,  865 

Equitable  set-off,  865 

Equitable  set-off  of  joint  and 
separate  elaims  and  liabilities, 
871 

Garnishee's  right  to  set  off  de- 
mand against  principal  debtor, 
865 

Individual  and  representative  de- 
mand, 871-874 

Joint  and  separate  claims  and  lia- 
bilities. 866-871 

Partner's  demand  as  set-off  against 
dwnand  against  partnm^ip, 
870 


Digitized  by 


INDEX 


1601 


SBT-^FF  AND  OOUNTEBCLAIM 

—  continued. 
Mutuality  of  parties  —  continued. 

Partner's  individual  debt  ae  set- 
off to  partnership  claim,  869 

Partner's  ri^ht  to  set  off  partner- 
ship demand  when  sued  individ- 
ually, 868 

Partnership  demand  as  set-off 
against  claim  of  partner,  870 

Principal's  right  to  set  off  individ- 
ual demand  when  sued  jointly, 
868 

Real  and  nominal  parties,  859 
Surety's  right  to  set  off  demands 
in  favor  of  principal,  862 
Ne  exeat  bond  as  set-off,  825 
Nonresidence  as  ground  of  equitable 

set-off,  807 
Operation  and  effect  — 
Admission   of  plaintifl'a  daim, 
880 

Counterclaim  exceeding  plaintifl!*s 
demand.  884-886 

Election  of  defendant  as  to  plead- 
ing, 882 

Failure   to   plead  counterclaim, 

judgment  as  res  judicata,  883 
Objections  to  service  of  summons 
as  waived  by  pleadii^  counter- 
claim, 879 
Use  of  same  eounterelaim  in  dif- 
ferent suits  or  as  basis  of  aub- 
nqnent  action,  881 
Origin  and  history  of  set-off,  801 
Parties,  see  Kutnality  of  parties 
Partnership  claims  and  liabilities, 
86&-S70 

Penalties  as  set-t^  or  eouDterelaim, 

829 

Pleading  — 

Amendments,  876 
Inoonsistent  counterclaims,  877 
Manner  of  pleading,  875 
NeccsHity  of  desi<rnating  counter- 
claim as  sueli.  876 
Necessity  of  ploiMling  set-off  or 

counterclaim,  S74 
Objection  to  iinpropcr  counter- 
claim, 877 
Reply,  necessity,  878 
Sufficiency  of  |>lcnfling,  875 
Waiver  of  objections,  877 

Principal  and  agent,  see  Mutuality 
of  parties 

Principal  and  surety,  see  Mutually 
of  parties 

Reconvention,  definition,  793 


SET-OFF  AND  COUNTERCLAIM 
—  continued. 
Recoupment  — 
Avoidance  of  circuity  and  multi- 
plicity of  actions,  800 
Breach  of  contract,  847-850 
Breach  of  contract  as  available  in 

action  on  bill  or  note,  852 
Definition,  793 

Demands  based  on  other  contracts 

or  transactions,  861 
History,  802 

Set-off  dislingaiBhed,  795 
Reply  setting  up  oonnteveUum,  811 
Representative  and  individual  de- 
mands, 871-874 
Res  judicata,  failure  to  plead  oonn- 

terclaim,  883 
States 
Counterclaim  against,  885 
Set-off  or  counterclaim  in  actions 
by,  811 

Statutory  r^ulation  generally,  797 
Subjects  of  set-off  or  counterclaim, 

see  Demands  pleadable 
Taxes  as  set-off  or  counterclaim,  831 
Torts  — 

Claim  based  on  tort  as  counter- 
claim in  contract  action,  826 

Claim  based  on  tort  or  eontraet 
in  tort  action,  827 

Tort  liability  as  subject  to  set-off, 
813 

Waiver  of  tort  and  suing  on  con- 
tract, 829 
United  States,  set-off  against,  812 
Unliquidated  demands  as  pleadable, 

855-857 
Void  claims  as  pleadable,  836 
Waiver  of  objections  to  improper 

counterclaim,  877 
Waiver  of  right  of  set-off  or  coun- 
terclaim, 808 

SHEIXET*S  CASE  — 

Abolition  of  rule,  891-892 

Application  of  rule,  896 

Blood  relations,  meaning  of  term, 

903 

Children,  meaning  of  term,  904 
Contingent  remainders,  application 

of  rule  to.  890 
Deeds,  application  of  rule  to,  899 
Equitable  estates,  application  of  rule 

to,  897 

Estates  to  whidi  mle  applies  gener- 
ally, 896 
Existence  of  rule,  891 
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SHELLET'S  CASE  —  oontinued. 

Freehold  estate  in  anoestor,  neces- 
sity, 893 

Heirs  — 

Bodily  heiis,  903 
Lawful  beirs,  903 
Ifeaning  of  term,  892 
Used  in  tecbnioal  sense,  893 
Word  of  limitation,  901 
"Word  of  purchase,  901 

History  of  rule,  889 

Instruments  in  creation  of  estates, 
899 

Intention  of  grantor  or  devisor,  905 
Issue,  meaning  of  term,  904 
Joint  estates,  application  of  rule  to, 
'  898 

Lawful  heirs  as  synonymous  with 

children,  903 
Limitation,  meaning  of  term,  892 
Meaning  of  terms  used,  892 
Operation  and  efEeet  of  rule,  805 
Personal  property,  application  of 

rule  to,  907 
Purchase,  meaning  of  term,  892 
Requisites  of  rule,  893 
Rule  of  taw  as  distinguished  from 

rule  of  construction,  894 
Eule  stated,  887 
Statement  of  rule,  887 
Strict  construction  of  rule,  894 
Trust  estates,  application  of  rule  to, 

897 

Wills,  application  of  rule  to,  899 

SHERIFFS  ~ 

Acquisition  of  ofQce  — 

Commission  from  governor,  014 

Common  law  rule,  913 

Election  by  people,  913 
Actions  against  Bheiiffs  and  eon- 
stables  — 

Acts  in  excess  of  authority,  990 

Assumpsit,  984 

Case.  985 

Criminal  liability  of  officer,  988 

Defenses,  989 

Defenses  involving  issue  as  to  ti- 
tle, 995 

Evidence  in  action  against  officer, 

997-999 

Good  faith  of  officer  as  defense, 
991 

Mandamus,  988 
Parties,  983 

Pleading  justification  u  defense, 
907 


SHERIFFS  —  eontinved. 
Actions  against  sheriffs  and  600- 
atables  t —  continued. 
Process  as  jnatifioation  to  officer's 

assistants,  996 
Process  issued  on  void  judgment 

as  justification,  993 
Replevin,  986 

Seizure  of  property  of  third  per- 
sons, writ  as  justification,  994 

Summary  proeeedingSf  988 

Supersedeas,  988 

T^ing  insufficient  sureties  in 
replevin,  988 

Trespass,  985 

Trespass,  defenses,  989 

Trover,  985 

Voidable  process  as  justification 

to  officer,  902 
Void  process  as  justification  to 
officer,  991 
Actions  by  sheriffs  and  constables  — 
Right  to  sue  generally,  1000 
Trover  and  trespass,  right  to 
maintain,  1001 
Aliens  as  eligible,  913 
Arrest,  power  of  sheriff  to  make, 
922 

Af^umpsit  against  sheriff  for  goods 
snid  under  process,  984 

Attachments  — 
Authority  to  make  levy,  928 
Custody  of  attached  property, 
929 

Failure  to  levy,  liability,  933 
Indemnity   bond,   right   to  re- 
quire, 972 
Liability  for  loss  or  destruction 

of  attached  property,  929 
Manner  of  making  levy,  928 
Wrongful   attachment,  liability 

for  levy,  933 
Wrongful  release,  liability.  933 
Bonds,  see  Offirial  bonds  — 
Breaking  open  doors  in  sernng  dvil 

process,  927 
Case    against   sfaeriflB   and  oon- 

stables,  985 
Civil  arrest,  liability,  952 
Collections,  power  of  constable  to 

make,  922 
Compensation,    fees    and  emoln- 
ments  — 
Additional  fee  for  performance  of 

le^al  duty,  1004 
Agreements  to  serve  for  less  than 
statutory  fees,  1004 
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SHERIFFS  —  eontimted. 
CompeBsatioD,  fees  and  emoInmeDti 
—  continued. 

De  faoto  offioer's  fees,  1002 

Fees,    persons    liable    to  of' 
fleer,  1002 

Keeper's  fees,  1003 

EecoTery  back  of  fees  wrongful- 
ly reeeived,  1006 

Bight  to  compensation  generally, 
1001 

Sale  of  deputyship  or  ofSee  of 

constable,  1005 
Storof^e  charges,  1003 

Constables   (^ee  also  Liability  of 
sheriffs  and  constables)  — 
Authority  generally,  921 
Collections,  power  to  make,  922 
Duties  generally,  921 

Coroner   authorized    to  perform 
sheriff's  duties,  921 

Criminal  liability  of  officer,  988 

Custody  of  prisoners,  922 

De  facto  officers,  U^iilify  of  sure- 
ties, 959 

DemMid  as  prereqoiiite  of  liability, 

944 
D^uties  — 

Authority  generally,  979 

De  facto  deputies,  981 

Ijiabilities  for  deputies'  aets,  983 

Liability  of  sheriff  for  deputies' 
acts,  981 

Origin  and  nature  of  office  of 
deputy,  979 

Sale  of  depntyship,  1006 
Destruction  of  goods  levied  on,  938 
Diligence  required,  925 
Discretionary  powers,  925 
Duration  of  tenure,  915 
Duties,  see  Powers  and  duties 
Eligibility,  913 

Emoluments,    see  Compensation, 

fees  and  emoluments 
Escape  from  civil  arrest,  liability 

of  sheriff,  954 
Sxeoution  — 

Damages  for  negleet  or  failure 
to  levy,  961 

Defenses  in  actions  for  foilure  to 
levy,  936 

Delay  in  levy,  934 

Depreciation  in  and  deficiency  of 
property  levied  on,  938 

Duty  with  respect  to  levy  gen- 
era!^, 930 

Excessive  levy,  946 


SHERIFFS  —  eontimted. 
Execution  —  eontimted. 

Exempt  property,  liability  for 
taking,  947 

Failure  to  levy,  935-937 

Failure  to  make  returns,  940 

Failure  to  pay  over  money,  lia- 
bility of  sureties,  963 

Failure  to  return,  measure  of 
damages  under  bond,  962 

Failure  to  sell  after  levy,  937 

False  return,  941 

Indemnity  bond,  right  to  require, 
972 

Insufficient  levy,  934 

Levy  of  goods  of  third  person,  948 

Loss  or  destruction  of  goods, 

038-939 

Ifisnse  of  or  injury  to  property, 
946 

Money  eolleeted,  liability  for, 
939 

Sale  of  goods  of  third  person,  946 
Sale  without  legal  notice,  937 
Seizure  of  intermingled  goods, 
942 

Seizure  of  property  of  strangers, 
liability  on  bond,  964 

Taking  property  of  stranger  to 
writ,  liability,  931 

Wrongful  levy  or  sale,  946 
Exempt    property,    liability  for 

taking,  947 
Extraterritorial  authority,  918 
Fees,  see  Compensation,  fees  and 

emoluments 
Incompatible  offenses,  914 
Indemuifieation  of  officer  — 

Actions  on  indemnity,  bond,  977 

Aets  in  known  violation  of  duty, 
975 

Bond  for  indemnity,  right  to  re* 

quire,  972 
Criminal  acts,  975 
Implied  contract  of  indemnity, 

974 

Judgment  against  officer  as  bind- 
ing on  sureties,  977 

Liability  of  indemnitors,  976 

Neglect  of  duty,  976 

Promise  by  person  other  than  ex- 
ecution creditor,  974 

Right  and  duty  of  officer  in  par- 
ticular eases,  974 

Bight  to  indemnity,  972 
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SHERIFFS  —  oontinued. 

Indemnification    of    officer  —  con- 
tmued. 
Tre8pa38  by  o£Scer,  975 
Trial  of  title  to  property  claimed 

by  third  persona,  978 
Void  agreements  for  indemnityi 
975 

Insanity  of  sheriff,  effect,  920 
Interest  and  disqualifying  sheriff 

to  act,  920 
Judges,   incompatibility   of  oflSce, 

914 

Justices  of  the  peace,  incompatibil- 
ity of  office,  914 
Justification,  see  Actions  against 

sheriffs  and  constables 
Liability  of  sheriffs  and  constables 
(see   also  Execution ;  OfBcial 
bonds;  Trespass)  — 
Attachment,  failure  to  levy,  933 
Attachment,    wrongful  release, 
933 

Civil  arrest,  952 
Demand  as  prerequisite  of  liabil- 
ity, 934 
Escape  from  civil  arrest,  954 
Excessive  levy,  946 
Execution,  delay  in  levy,  934 
Execution,  failure  to  levy,  935 
Execution,  failure  to  sell  after 

levy,  937 
Execution,  insufficient  levy,  934 
Misuse  of  or  injury  to  property, 
946 

Money,  liability  for,  939 
Keglect  of  duty  generally,  932 
Oppressive  use  of  process,  942 
Rescue  from  civil  arrest,  954 
Seizure  of  intermingled  goods, 
942 

Statutory  penalty  or  damages, 
943 

Trespassers,  945 

Wrongful  attachment,  933 

Wrongful  levy,  946 
Loss  of  goods  levied  on,  938 
Mandamus  against  officer,  988 
Ministerial    character    of  office, 

912 

Mor^ged  property,   liability  for 

levy  on  or  sale  of,  950 
Nature  of  office  — 

Constitutional  charaet^'r,  912 

Ministerial  character,  912 

Office  as  property,  912 
Negligence,  see  Liability  of  sheriffs 

and  constables 


SHERIFFS  —  eontimud. 
Official  bonds  — 

Actions  on  bonds,  970 

Acts  affecting  •nretiei'  UabilitTt 

959 

Acts  done  without  process  or  nn- 
der  void  or  irr^alar  process, 
liability,  965 

Acts  not  within  sureties  liabil- 
ity, 969 

Assaults  committed  by  officer, 

966 

Damages  for  failare  to  retnm 

process,  962 
Damages  for  neglect  or  failuK  to 

levy  process,  961 
De  facto  officers,  959 
Defenses  by  sureties,  970 
Failure  to  pay  over  money  on  ex- 

ecution,  liability  of  sureties, 

963 

Judgment  against  officer  as  bind- 
ing sureties,  971 
Mob  violence  through  n^ligence 

of  officer,  967 
Personal  injuries  inflicted  by  of- 
ficer, 966 
Purpose  of  bond,  956 
Seizure  of  property  of  stranger, 

liability  of  sureties,  964 
Specific  acts  imposing  liability  on 

sureties,  968 
Strict  construction  of  sureties' 

obligation,  957 
Sureties,  liability,  955 
Time  of  default  as  affecting  lia- 
bility, 948 
Oppressive  use  of  process,  9^ 
Origin  of  office,  911 
Penalties,  liability  for,  943 
Pledged    property,    liability  for 

levy  on  or  sale  of,  950 
Posse  eomitatna,  power  to  sum- 
mon, 923 

Powers  and  duties  (see  also  Attaeb- 

ments;  Executions)  — 
Arrests,  "922 
Civil  matters,  9i5 
Criminal  matters,  922-924 
Custody  of  prisoners.  922-923 
Diligence  required,  925 
Discretionary  powers,  925 
Expiration  of  term  as  terminat- 

inir  powers,  918 
Extraterritorial  authority,  918 
Interest  as  disqualifying  sheriff 

to  act,  920 
L^slative  control,  916 
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BHERIPFS  —  eontiwMd. 
Fowm  and  duties  —  eonHnued. 
Nature  and  scope  of  povers,  916 
Poflee  eomitatiu,  power  to  nun- 

men,  923 
Writ  of  possession,  service,  928 
Presiimption  of  futfafni  discharge 

of  duty,  912 
Process  — 
Breaking  open  doors  in  sarviag 

eivil  prooeas,  927 
Diligence  in  sanioe,  925 
Service  of  process  in  rem,  928 
yiolenoe  in  serring  dvil  process, 
927 

Property  right  in  o£Ace^  912 
Qu^ifioation,  914 
Bemoval,  916 

Bepleria,  action  for  taking  insof- 
flcient  smetieSr  988 

Beplerin  against  sberifEs  and  con- 
stables, 986 

Besone  from  civil  urest,  liability  of 
sheriff,  954 

Besignation,  91S 

Sestoration,  916 

Servioe  of  proeaa^  see  Procen 

Stmuuary  proceeding  against  of- 
ficer, 968 

Bnreties,  see  Official  bonds 

Stnpension,  91£ 

Tenure,  915 

Trespass — 
Abuse  of  authority,  945 
Cotrespasser^  liability,  961 
Excessive  or  wrongful  levy  or 

sale,  946 
Execution  ereditor  as  cotrespass- 
er,  961 

Levy  on  goods  of  third  person, 
948 

Misconduct  eonstitatii^  tres- 
pass, 945 

Visuse  of  or  injury  to  property, 
946 

Ifortgaged  property,  liability  for 
levy  on  or  sale  of,  950 

Pledged  property,  liability  for 
levy  on  or  sale  of,  950 

Right  of  officer  to  maintain,  1001 

Sale  of  goods  of  third  person, 
948 

Taking  exempt  property,  M7 
Trespass  ab  initio,  945 
Trespass  against  sheriffs  and  eon- 
stables,  985 

£.  G.  L.  Vol.  XXIY.-45u 


SHERIFFS  ~~«mHnued. 

Trespass  on  the  ease  against 
sheriffs  and  constables,  986 

Trover  against  shariffs  and  con- 
stables, 985 

Trover,  nght  of  offlear  to  maintain, 
1001 

Void  process  as  justification  to  of- 
ficer, 991 
Writ  of  possessioii,  sarvie^  928 

■BTPPIHO  — 

Abandonment,  see  Charter  parties 

and  contracts  of  affreightment 
Actions,  see  Injuries  to  seamen; 

Sdsnrea,  forfeitures  and  penalties 
Actions  for  loss  of  or  injniy  to 
goods — 

Appeals,  1370 

Burden  of  proof,  1367 

Damages,  1369 

Evidence.  1369 

Ffxnn  <tf  aation,  1364 

Jurisdiction,  1364 

Parties,  1365-1366 

Pleading,  1366 

Pnanmptions,  1367 
Admiralty  jurisdiction  — 

Accounting  between  part  owners, 
1071 

Enforcement  of  mortage,  1089 
Part  owners  of  vessels,  contests 
between,  1064 
Advances,  see  Bottomry  and  respon- 
dentia; Supplies,  repairs  and  ad- 
vances 

Affreightment,  see  Charter  parties 

and  contracts  of  affreightment 
Agency,  see  Masters  of  vessels 
Aliens,  transfer  of  registered  Tcasd 

to  alien,  forfeiture,  1051 
Allowances  by  master  of  vessd,  1126 
Anchorage,  see  Landing,  mooring 

and  anchorage 
Appeals,    forEsiture  proceedings, 

1055 

Appurtenances  to  vessel,  what  are, 
1085 

Arrests,   restraints   and  detention, 

perils  of  sea,  1320 
Assault  and  battery,  see  Injuries  to 

seamen 

Assignment  of  wages  of  seam^ 

1158 

Assignment  of  freight,  1372 
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SHIPPING  — 0OfillMi«l  1 
Attachment — 

Part  ovnen*  dure  of  Teasel,  1070 

Wa^  of  seamen,  1168 
Avexage,  see  General  average 
Ba^age,  see  Garziage  of  panengen 
Barratry  — 

Acts  cbnstitntii^,  1133 

Definition,  1132 

Perils  ol  sea,  1330 

Persons  who  may  eommit,  1133 
Bills  of  lading- 
Acceptance  as  assent  to  craiditions, 
1309 

CondusxTonesB,  1309 

Contract  to  cany  and  deliver 

goods,  1307 
Definition,  1307 

Effect  in  case  of  diartered  vessel, 
1112 

Harter  act  as  affeetiz^  stipula- 
tions, 1332 

Nuance  without  receipt  of  goods, 
effect,  1308 

N^tiabilily,  13U 

Piwol,  evidenoe  to  vary,  1309 

Beeeipt,  character  as,  1307 

Taking  effect,  1309 

Transfer,  1311 

Usages  and  customs  as  showing 
nature  of  transaction,  1310 
Klls  of  sale— 
Mortgage  in  form  of  bill  of  sale, 
1086 

Necessity  to  transfer  property, 
1081 

Proof  of  ovnerBhip  of  vessel,  1058 

Boiler,  see  Steam  v^sels 

Bonds,  800  Bottomry  and  responden- 
tia 

Bottomzy  and  respondentia— 
Ambiguity  in  bonds,  1227 
Arrest     ship,  bond  to  secure  re- 
lease, 1228 
Authority  to  ereente^  1227 
Bondholder's  interest  and  lien, 
1233 

Cbaraeteristies,  1224 
Comparison  with  implied  hypothe- 
cation, 1226 
Definition,  1224 

Destruction  of  rei  as  affeetmg 

obligation,  1231 
Disehaige,  1231-1234 
Ezecutitm  and  validity,  1227-1231 
Form  of  bottomry  bonds,  1226 
Qood  &ith,  necessity,  1231 


SHIPPING aoMMMMA 
BotUmuy  aitd  TaapondsnUfts 
UhumL 

Improper  itenu^  effest  oC  meta- 

Bion,  1230 
Interest,  rate  of,  1225 
^terpretatum  and  eomtmetion  of 

bottomry  bonds,  1227 
Lien  of  bondholder,  1233 
Marine  interest,  Uaa,  1226 
Master's  autiiority  to  execute  1227 
Nature  of  bottomry  bond,  1224 
Necessity  to  support  hypotheeap 

tion,  1228 
Operation  and  disehargcw  1231- 

1234 

Partial  innlidity,  1230 
Personal  Uability  of  vessd  owner, 
1232 

Pre-«dsting  d^  as  smnidsnUion, 
1228 

Presumption  ud  proof  as  to 

necessity,  1229 
VaUdily,  1227-1231 
Bridges  over  navigable  waters,  pow- 
er of  Congress  to  control,  1033 
Gables  under  water  injured  by  an- 
chors, 1211 
Cargo  (aee  also  Carriage  of  goods; 
Ddivery  of  goods)  — 
Collision  causing  loss  or  injury, 
1240 

Damaged  goods,  sale  by  maaier, 

1148 
Definition,  1024 
Master's  authority  to  sell,  1147 
Measure  of  damages  for  loss  of 

cargo,  1281 
Notice  and  conduct  of  sale  by 

master,  1148 
Perishable  goods,  sale  by  master, 

1148 

Receipt,  stowage  and  ears,  1303- 

1307 

Carpenters  as  seamen,  1150 
Carriage  of  goods  (see  also  IVoie^; 
Supercai^)  — 
Actions  for  loss  or  injury,  '1354- 

1371 

Bills  of  lading,  1307-1311 
Care  and  custody  of  cargo,  1302- 
1307 

Cargo,  spewel  property  of  eai<- 

rier,  1299 
Character  of  goods  transported, 

right  to  detenninch  129& 
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8HIPPIN0  —  eoniinueeL 
Carriage  of  goods  —  eontinued. 
Collision  causing  loss  or  injory, 
1318 

Common  earners,  status  of  Teasels, 
1296 

Compensation  for  carriage,  see 
Freight 

Compensation  for  oarriage,  1298 
ConstmetiTe  delivery  to  eanier, 
1302 

Custom  as  limiting  vessel^  liabil- 
ity, 1312 

Damage  by  sea  water,  1321 

Damages  for  delay,  1343 

Dai^^ers  of  navigation,  loss  or  in- 
jury caused  by,  1314-1324 

Dangers  of  river,  lake  or  canal, 
custom  as  enlai^ing  import  uf 
term,  1317 

Delay  in  transportation  and  de- 
Uvery,  1341-1344 

Delivery  at  port  of  destination, 
1347 

Delivery  to  and  acceptance  by  car- 
rier, 1302 

Deviation  as  affecting  liability  for 
loss  or  injury,  1335-1341 

Disaster  as  affecting  carrier's  lia- 
bility, 1300 

Discrimination  in  service  and 
charges,  1298 

Duty  to  receive,  carry  and  deliver, 
1300 

Explosion  as  causing  loss  or  in- 
jury, 1318 
Fire  causing  loss  or  injury,  1318 
Fires,  liability  for  loss  by,  1324- 
1327 

Barter  act,  1330-1335 
Jettison,  1323 

Liability  for  loss  of  or  injmy  to 
goods,  1312-1314 

Lien  on  vessel  for  loss  of  or  in- 
jury to  goods,  1313 

Limitation  of  liability,  effect  of 
enstom,  1312 

limitation  of  liability,  statutory 
provisions,  1312 

Loading  and  stowage  of  cargo, 
1303 

Loss  of  goods,  liability  for,  1312- 
1314 

N^Iigenee  of  carrier,  1316 
Ordinary    incidents    of  voyage 
causing  loss  or  injury,  1320 


SHIPPINa  —  eontinued. 
Caxnsge  of  goods  —  eonUmud. 
Perils  of  the  sea,  loss  or  injury 

caused  by,  1314-1324 
Protection  of  damaged  or  endan- 
gered goods,  1306 
Proximate  cause  of  loss  or  injury, 

perils  of  sea,  1317 
Rats  causing  loss  or  injury,  1320 
Receipt,  stowage  and  eare  of  ear^ 

go,  1302-1307 
Seaworthiness  of  vessel,  1327 
Statutory  exemption  from  liabil- 
ity in  certain  cases,  1312 
Stowage  of  cargo,  1302-1307 
Stowage  of  goods  on  deck,  1304 
Stranding  causing  loss  or  injury, 
1318 

Time  of  transportation,  special 

contracts  as  to,  1343 
Transshipmmit  as  causing  loss  or 

inj^T,  1344-1347 
Unlawful  conduct  of  carrier,  1316 
Vessels  as  common  carriers,  1296 
Worms  eauBing  loss  or  injury, 

1320 

Carriage  of  passengers — 
Accommodations  for  passengers, 

1285-1288 
Ba^irag^  liability  for  damage  to, 

1291 

Baggage,  liability  for  loss  of  or 

injury  to,  1294-1296 
Berths,  duty  to  provide,  1286 
Burial  of  passenger  at  sea,  1288 
Construction  of  vessels,  statutory 

regulation,  1288 
Dangerous  substances  <m  passen- 
ger Tenels,  r^^ations  as  to 
1290 

Death  of  passei^er,  duties  in  case 
of,  1288 

Drinking  mter  for  passengers, 
1286 

Emigrant  passoigers,  regulations 

as  to,  1290 
Equipment   of  vessel,  statutory 

regulation,  1288 
Excursions,  permits  for,  1289 
Explosives  on  passenger  vessels, 

r^ulations  as  to,  1290 
Fares  for  carriage,  1283 
Fire  equipment,  1289 
Food  and  water,  duty  to  supply, 

1286 
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SHIPPING  —  eontimted. 
Gamsge  of  paBsengeia  —  etmthmed. 
loflunmaUe  sabetanees  on  pas- 
senger vessel  ngolationB  u  to, 
1290 

life  saving  eqnipmrait,  1289 
Uanag«ment  of  vessel,  Btatntory 

regulation,  1288 
Uedical  treatment,  duty  and  lia- 
bility of  carrier,  1287 
Number  of  passengers  allowed  to 

be  carried,  1289 
Passengers,  who  are,  1282 
pCTBonal  injuries  to  passengers, 

liabiUty  for,  1291-1294 
lUgfats,  duties  and  liabilities  gen- 
erally, 1282 
Bnles  and  r^ulations,  1284 
Staterooms  and  berttu,  1285 
Statutory  r^jfolation  of  passenger 

vessels,  1288-1292 
Table  accommodations,  duty  to 

provide,  1286 
Tickets  and  fares,  1283 
Unsafe  premises,  injury  to  pas- 
senger, 1293 
Violation  of  rules  and  regolatums, 

effect,  1284 
Wbo  are  passengers,  1282 
Cbambermaids  as  seamen,  1150 
Change  or  breaking  up  by  owner,  in- 
demnification of  master,  1126 
^  Oharter  parties  and  contiaets  of  af- 
freightment — 
Abandonment,  1120 
"Acceptance"  of  vessel,  1094 
Actions  between  parties,  1123 
Affreightment  contract  as  entire, 
1103 

Agents,  execution  by,  1007 
Appointment  and  control  of  mas- 
ter and  erew  as  test  of  demise, 

1095 

Bill  of  lading,  effect,  1112 
Breach,  liability  for,  1122 
Cancellation,  1120 
Cesser  clause,  1108 
Charterer  as  owner  pro  hac  vice, 
U08 

Charterer  as  responsible  for  acts 

of  master  and  crew,  1109 
Charterer's  liabili^  as  earrier, 

nil 

Charter  money,  1104 
Construction,  1097 
Contract  of  afEreightment  defined, 
1002 


SHIPPING  —  aontUmed. 
Charter  parties  and  otmtraeU  af- 
freightment —  eonUntted. 
Control  of  vessel,  1103 
Damages  for  breadi,  1123 
Definitions,  1092 
"Delivery"  of  vessel,  1094 
Demise   distinguished  from  af- 
freightment, 1092 
Duration,  1119 
Execution,  1096 
Form,  1097 

Oovemment  eharters,  1115-1119 
Impossiln]^    of  perCbrmanoe, 

1121 

Injury  to  vessel,  liability  of  own- 
er, 1106 
Law  appUeable,  1096 
Letting  on  shares,  1112-1116 
Liability  of  charterer  aa  owner 

pro  hac  viee,  1108 
Lien,  right  of  oharterw,  1105 
lirai,  r^t  of  owner,  1105 
/    Liquidated  damages,  1124 

Loss  of  or  injury  to  vessel,  lia- 
bility of  charterer,  1105 
Management  of  vessisl,  1103 
Measure  of  damages  for  breaeh, 
1123 

Minimizing  damages,  1124 
I^scellaneouB  provisions  indicat- 
ing character  of  charter,  1096 
Nature  of  contract,  1103 
Negligence  of  chartem,  liability 

of  vessel,  1206 
Parties,  1097 
Penalties.  1124 

Presumptions  as  to  demise  of  Tea- 
sel, 1093 
Release,  1120 

Representations  an4  warranties, 

1099 

Bif^lits  and  liabilities  of  parties, 
1103 

Safe  port  of  discharge,  stipula- 
tion  for,  1107 

Stipulation  for  safe  return,  1106 

Sunday  contracts,  validity,  1097 

Termination,  1108,  1119 

Termination  of  ehfirter,  provisions 
for,  1108 

Termination  of  voyage  as  termi- 
nating charter,  1119 

Tests  as  to  demise  of  vessd,  1093 

Validity,  1097 

Variation  by  pEool,  1098 

Words  and  phrases,  1094 
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8HIPPIM0  ~-  eontimted. 
Clerks  as  seamen,  1160 
Coastwise  vessels,  see  Pilots 
Colli»oii8— 
Acctdent  without  fault,  1234, 1237 
Actions  for  collision,  1274-1282 
Admiralty  jurisdiction,  1274 
Agency  as  basis  of  sbipowner*B 

liability,  1235 
Anchored,  moored  or  grounded 
vessels,  liability  for  collision, 
with,  1270 
Burden  of  proving  fault,  1276 
Care  reqoirad,  1236 
Cargo,  measure  of  damages  for 

loss  of,  1281 
Caz^  recovery  for  loss  or  injury. 

Changing  course  in  fog  or  bad 

weather  as  fault,  1259 
Common  law  remedy,  1274 
Conflict  of  laws,  1240 
Costs  in  collision  eases,  1282 
Damages,  1279-1283 
Darkness,  precautions  required  in, 

1256-1259 
Division  of  damages  in  case  of 

mutual  fault,  1242-1244 
Duty  of  vessel  entering  harbor, 

1272 

Duty  of  vessel  leaving  slip  or 

mooring,  1271 
Duty  to  avoid  collision,  1236 
Duty  to  stand  by  after  collision, 

1274 

Equipment  of  vessels  as  affecting 

liability,  1251,  1256 
Error  in  extremis,  1239 
Evidence  in  collision  cases,  1278 
Fault  as  basis  of  liability,  1234, 

1237 

Fault,  proof  and  determination, 

1276-1279 
yperry  boats,  right  of  way  across 

river,  1272 

precautions    required  in, 

1256-1259 
Fog  signals,  duty  on  hearing,  1258 
Inevitable  accident,  1234,  1237 
Inference  as  to  fault,  1277 
Injury  to  cargo,  recovery  for, 

1240 

bisnranee  of  injured  vessel,  effect 

of  payment,  1239 
Interest  and  costs,  1282 
Juriadietion  of  admiral^,  1274 


SHIPPINa  —  eontkmuL 
Collisions  —  eontintted. 
Lights,  requirements  as  to,  1263- 
1254 

Local  rules,  application,  1241 
Lookout,  duty  to  maintain,  1264 
Loss  of  eaigo,  recovery  for,  1240 
Uaster  as  agent  of  owner,  1235 
Measure  of  damages,  1279-1282 
Movement  of  ves^  in  iog  or  bad 

weather,  1256 
Untual  fault,  1242-1245 
Narrow  channels  and  passages, 

du^  of  steam  vessels,  1268 
N^ligence,  what  constitutes,  1235 
Overtokit^  vessel  to  keep  out  of 

way,  1267 
Owdct's  liability  generally,  1234 
Partial  or  total  loaa  of  vessel,  re- 
covery for,  1280 
Parties  to  actions,  1275 
Perils  of  sea  or  river,  1318 
Pleading  in  actions,  1275 
Precautions  required  in  fog  or 

darkness,  1256-1259 
Presumptions  as  to  fault,  1277 
Right  of  way,  close  hauled  vessel 

on  starboard  tack,  1260 
Right  of  way,  duty  of  privil^^ed 

vessel,  1265 
Right  o£  way  generally,  1260 
Right  of  way  of  ferry  boats,  1272 
Right  of  way,  river  navigation, 

1261 

Right  of  way,  sailing  vessel  meet- 
ing steamer,  1262 

River  navigation,  steam  vessels 
meeting,  1261 

Rowboats  and  small  craft  general- 
ly, 1273 

Rules  of  navigation,  1245-1248 

Rules  of  navigation,  observance 
as  affecting  liability,  1249-1251 

Sailing  vessel  at  fault  in  passing 
steamer,  1264 

Sailing  vessels  meeting,  right  of 
way,  1260 

Signal  lights,  requiiwitrnts  as  to, 
1252-1254 

Signals  in  fc^  and  bad  weather, 
1256 

Sinking  of  vessel,  damages  zeeov- 

enible,  1281 
Sound  signals,  duty  to  give  and 

answer,  1268 
Speed  of  steam  veasds,  1260 


Digitized  by 


Google 


1610 


INDEX 


SHIPPING  —  continued. 

Collisions  —  continued. 

Speed  o£  vessel  in  fog  or  bad 
weather,  125f{ 

Speed  oi  vessels,  meaning  of  mod- 
ule safety,  1257 

Standards  of  care  and  negligence, 
1235 

State  statutes,  ajpplication,  1241 
Statutory  modifioation  of  vessel 

owner's  liability,  1246 
Steam  and  sailing  vessels  meeting, 

1262 

Steam  vessels  crossing,  1263 
Steam  vessel's  duty  to  slacken 

speecl,  stop  or  reverse,  1266 
Steam  vessels  meeting,  duty  to 

give  way,  1261 
Steering  and  sailing  rules,  1259- 

1274 

Stipulations  for  value  and  costs, 
1276 

Third  person  injured  by  vessels 

jointly  at  fault,  1244 
Tug  and  tow  colliding  with  other 

vessels,  1450-1455 
Usage  or  custom  as  dispensii^ 

with  necessity  of  lookout,  1255 
Vessel,  liabUity  of,  1234 
Vessel  owner's  liability  generally, 

1234 

Vigilance  of  master  and  crew  in 

fog  or  bad  weather,  1259 
Weather   as   affecting  necessary 
Iirccautions,  1256-1259 
Complement  of  vessels,  see  Collisions 
Conflict  of  laws  — 

Agency  of  master,  1133 

Charter  parties  and  contracts  of 

affreightment,  1096 
Collision,  liability  for,  1240 
Death  caused  by  marine  tort,  1223 
Shipper's    obligation    to  pay 

freight,  1371 
Tort  liability,  1199 
Transfa*  of  vessels,  1080 
Consignee,  sec  Delivery  of  goods 
Consular  jurisdiction  over  vessels, 
1028 

Contract  labor  law  as  applicable  to 
persons  working  on  vessels  at  sea, 
1027 

Contracts  — 
Liabilities  of  vessels  and  owners, 
1191 

Maritime  and  nonmaritime  con- 
tracts, 1192 


SHIPPING  —  continued. 

Contracts  —  continued. 

Shipbuilding  contracts,  1194 

Contracts  of  affreightment,  see 
Charter  parties  and  contracts  of 
affreightment 

Contributory  n^ligence,  see  Dis- 
placement waves  and  suction;  In- 
juries to  seamen 

Control  and  management  of  vessel, 
see  Part  owners  of  vessels 

Conversion  of  vessel,  owner's  ri^ 
of  recovery,  1207 

Conveyances,  see  Transfer  of  vessels 

Cooks  as  seamen,  1150 

Cotenancy,  see  Part  owners  of  ves- 
sels 

Damaged  goods,  see  Cargo 
Damages  (see  also  Charter  parties 
and    contracts    of  af&eight- 
ment;  Collisions)  — 

Collision  cases,  1279-1282 

Destruction  of  vessel,  1207 

Marine  torts  generally,  1207 
Dangerous  substances,  see  Carriage 

of  passengers 
Dangers  of  navigation,  see  Carriage 

of  goods 
Death  — 

Marine  tort,  liability,  1222 

Negligence  or  misconduct  of  of- 
ficers, 1057 
Deckhands  as  seamen,  1150 
Definitions  — 

Appurtenances,  1085 

Barratry,  1132 

Bill  of  lading,  1307 

Bottomry  and  respondentia,  1224 

Cargo,  1024 

Charter  party,  1092 

Contract  of  affreightment,  1092 

Demurrage,  1430 

Derelict,  1457 

Deviation,  1335 

Freight,  1371 

General  average,  1407 

Moderate  safety,  1257 

Necessaries,  1141 

Perils  of  sea,  1314 

Pilot,  1178 

Seamen,  1150 

Seaworthv,  1328 

Ship,  1024 

Ship  as  embracing  boats,  taekle^ 
apparel  and  appurtenance^ 
1024 

Supercargo,  1385 
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SHIPPING  —  continued. 
Definitions  —  continued. 
Towage  service,  1440 
Vessel,  1024 
Wreck,  1455 
Delay,  see  Carriage  of  goods 
Delivery  cf  goods  — 
Act  of  God  as  excusii^  failure 

to  deliver,  1362 
Actual  delivery,  1351 
Customs   officials,   delivery  to, 
1350 

Duty  to  deliver,  1347 
Excuses  for  ^ilvze  to  deliver, 
1362 

Instalment  deliveries,  1356 
Master's  duty,  1355 
Notice  of  arrival,  1356-1358 
Perils  of  sea  as  excusing  nonde- 
livery, 1362 
Person  to  receive  delivery,  1349 
Place  of  delivery,  1348,  1362 
Port  of  delivery,  1348 
Protection  of  goods  after  nnload- 

ing,  1359 
Remedies   on   breach    of  duty, 
1363 

Stipulations  as  to  liability,  1361 
Termination  of  liability  as  car- 
rier, 1347 
Time  for  delivery,  1354 
Time  for  payment,  1374 
Time  for  unloading  and  delivery, 
1356 

Unclaimed  goods,  right  to  store, 
1360 

Usages  and  customs  as  to  deliv- 
ery, 1350 
Wharf,  right  to  designate,  1363 
What  constitutes  delivery,  1350 
Demise,  see  Charter  parties  and 

contracts  of  afEreightment 
Demurrage  — 
Actions  to  recova;-  demurrage, 
1437 

Circumstances  excusing  detention 
in  absence  of  stipulation,  1434 
Compensation,  measure  of,  1438 
Computation  of  time,  1431 
Definition,  1430 
Delays  caused  by  strikes,  1435 
Detention  arising  out  of  torts, 
1437 

Detention  of  vessel,  no  time 
fixed  for  loading  or  unloading, 
1433 

Detention  of  yachts,  1439 


SHIPPING  —  continued. 
Demurrage  —  continued. 
Items  allowable,  1439 
Lay  and  running  days,  1431 
Lien  for  demurrage,  1436 
Measure  of  compensation,  1438 
Nature  of  demurrage,  1430 
Persons  liable,  1436 
Running  days,  1431 
Stipulation  as  to  time,  effect, 
1431 

Stipulations    excusing  delays, 

1432 

Strikes  causing  delay,  1436 
Torts  causing  detention,  1437 
Yachts,  detention  of,  1439 

Derelict  property,  1457 

Deviation  — 
Avoidance  of  danger  as  justifi- 
cation, 1337 
Circumstances  justifying  devia- 
tion, 133&-1339 
Definition,  1335 

Determination  of  proper  nmte, 

1336 

Effect  of  unauthorized  deviation, 

1339 

Necessity  of  justification,  1336 

Obstruction  of  usual  route  as 
justification,  1337 

Saving  life  or  property  as  justifi- 
cation, 1337 

Stipulations  permitting  devia- 
tion, 1338 

Supplies,  deviation  to  obtain, 
1337 

Usage  or  eustom  aa  justifying 
deviation,  1338 
Disbursements  by  master  of  vessel, 

1126,  U30 
Disehai^  of  seamen,  see  Seamen 
Discrimination,   see   Carriage  of 

goods 

Displacement  waves  and  suction  — 
Contributory  negligence  as  de- 
fense, 1214 
Damage  to  structures  on  shore, 
1214 

Damage  to  vessela  at  docks  and 

wharves,  1214 
Dnty  of  large  vessels  to  exercise 

care,  1213 
Jurisdiction  of  action  for  dam- 

^es,  1215 
Liability  for  injuries  caused  by, 

1213 

Dividing  damages,  see  Collision* 
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SHIPPING  —  eontinued. 
Embargo,   forfeitares  wider  em- 
bargo acts,  1052 
Engineers  as  seamen,  1150 
Enrolment  of  vessel,  see  Registry, 

enrolment  and  license 
Equipment  of  vessels,  see  Collisions 
Equitable  jurisdiction,  contest  be- 
tween part  owners,  1066 
Equitable    mortgage    of  freight. 
1372 

Equity  jurisdiction  — 

Accounting  between  part  owners, 
1071 

Enforcement  of  mortgage,  1089 
Evidence  — 
Actions  for  loss  of  or  injury  to 

goods,  1369 
Forfeiture  proceedings,  1064 
Ownership  of  vessel,  1195 
Parol  evidence,  admissibility  to 

explain  charter  party,  1098 
Proceedings  to  limit  vessel  own- 
er's liability,  1405 
Excursions,  see  Carriage  of  passen- 
gers 

Explosions  and  explosives,  see  Car- 
riage of  passengers;  Steam  Tea- 
sels 

False  registry,  see  Registry,  enrol- 
ment and  license 

Fellow  servants,  see  Injuries  to  sea- 
men; Stevedores 

Ferries,  establishment  on  navigable 
waters,  1034 

Ferry  boats,  right  of  way,  1272 

Firemen  as  seamen,  1150 

Fires  — 

Equipment  of  passenger  vessels, 
1289 

General  average  for  damage  in 
extinguishing  fire,  1422 

Loss  of  goods  by  fire,  liability 
for,  1324 

Perils  of  sea  or  river,  1318 

Statutory  exemption  from  lia- 
bility, 1326 

Stipulations  as  to  fire  losses, 
1325 

Fishermen  on  fishing  vessels  as  sea- 
men, 1150 

Fog,  see  Collisions 

Food  and  water,  see  Carriage  of 
passengers 

Forfeitures,  see  Seizures,  forfei- 
tures and  penalties 


SHIPPING  ~  eontinued. 

Freight  — 
Abatement  for  partial  loss  of 

goods,  1376 
Accrual  of  right  to  freight,  1372 
Actions  for  freight,  1380 
Advanced  payment,  obligation  to 

refund,  1376 
Assignment,  1372 
Breach  of  oontraot  u  forfei- 
ture, 1371 
Capture  of  neutral  vessel  as  af- 
fecting right,  1379 
Commencement  to  run,  1372 
Completion  of  voyage,  necessity, 
1372 

Contractual  right  of  shipowner, 

1371 
Definition,  1371 

Delivery  of  goods,  necessity,  1373 
Equitable  mortgage  of  freight, 
1372 

Forfeiture  by  breach  of  con- 
tract, 1371 

Goods  subject  to  claim  for 
freight,  1375 

Inspection  of  goods  before  pay- 
ment, 1374 

Instalment  payments,  1374 

Lien  on  cargo,  1381-1385 

Loss  of  lien,  1383 

Loss  of  or  injury  to  goods  as  af- 
fecting right  to  freight,  1375 

Pro  rata  freight,  1377-1379 

Rate,  how  fixed,  1371 

Refunding  advanoo  payments, 
1376 

Sale  of  goods  to  enforce  lien, 

1384 

Set-off  and  recoupment,  1380 

Shipper's  defaults  as  affecting 
right  to  freight,  1376 

Shipper's  obligation  to  pay,  con- 
flict of  laws,  1371 

Yessel's  right  to  earn  freight, 
1376 

Waiver  of  lien,  1383 
When  freight  begins,  1372 
When  freight  is  earned,  1372 
General  average  — 
Adjustment  of  claims,  1426 
Authority  to  order  sacrifice,  1416 
Average  bonds,  1430 
Baggage  as  liable  to  eontribntflL 
1410 

Cargo  as  liable  to  contribute 
1410 
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SHIPPING  —  continued. 
General  average  —  continued 

Classifleation    of    losses  giving 

claim  to  average,  1417 
Common  peril  and  beneAt,  1412 
Damage  to  ship  and  cargo  in  ex- 
tinguishing fire,  1420-1421 
Definition,  1407 
Development  of  doctrine,  1409 
Duration  of  liability,  1411 
Elements  of  liability,  1412 
Essentials    of    liability,  1412- 
1417 

Extent  of  doctrine,  1407 
Extraordinary  expenses,  1423 
Fault  of  claimant,  effect,  1416 
Fire,  damage  in  extinguishing, 
1424 

Injury  to  vessel  as  giving  claim 
to  average,  1417 

Jettison  as  subject  of  contribu- 
tion, 1418 

Lien  on  cargo  and  vessel,  1429 

Lightering  cai^,  1423 

Losses  giving  claim  to  average, 
1417 

Origin,  1409 

Personal  effects  of  passengers 
and  crew  as  liable  to  con- 
tribute, 1410 

Pilotage,  1423 

Property   liable   to  contribute, 

1409 

Reloading  vessel,  1423 

Repairs  to  ship,  2424 

Btranding  of  vessel  as  subject  of 

average    contribution,  1420- 

1421 

finccessfnl  result  of  sacrifice, 
1414 

Unloading  vessel,  1423 
Valuation  of  cargo,  1428 
Valuation  of  freight,  1429 
Valuation  of  ship  and  tackle, 
■  1427 

Vessel  as  liable  to  contribute, 

1410 

Voluntary  sacrifice,  1413 
Wages  and  maintenance  of  crew 

during  detention,  1425 
Wages  of  extra  seamen,  1423 
Warehousing  cargo,  1423 
Wreck  of  vessel  as  subject  of 

nv  erage    eon  tribu  t  ion,  1420- 

1421 

Goods,  see  Carriage  of  goods;  De- 
livery of  goods 


SHIPPING  —  eonUnued. 
Government  charters  — 

Charters  of  demise  and  affreight- 
ment, 1116 
Damage  to  vessel,  liability  of  gov- 
ernment, 1118 
Hire  payable  under  charter,  1117 
Peculiar  features,  1115 
Great  Lakes,  see  Rules  of  naviga' 
tioD 

Harbors,  see  Landing,  mooring  and 
anchorage;  Wharves,  piers  and 
docks 

Barter  act  (see  also  Limitation  of 
liability)  — 
Foreign  vessels,  applieation  to, 

1332 

Improper  stowage,  navigation  or 
delivery,  loss  or  damage  by, 
1334 

Operation  in  general,  1332 
Policy  r.nd  purpose  of  act,  1330 
Prospective  operation,  1332 
Seaworthiness  of  vessel,  burden 

of  proof,  1334 
Seaworthiness  of  vessel,  duty  of 

shipowner  as  affected  hy  act, 

1333 

Stipulations  in  bill  of  lading  as 
affected  by  act,  1332 
Hatchways,  see  Personal  injuries 
Health  regulations,  1046 
Hospitals,  see  Medical  treatment  of 

seamen 

Husband,  see  Ship's  husband 
Hypothecation  (see  also  Bottomry 
and  respondentia)  — 
Master's  authority  to  hypothe- 
cate eai^,  1143 
Master's  authority  to  hypothe- 
cate vessel,  1142 
Inflammable  substances,  see  Car- 
riage of  passengers 
Injuries  to  seamen  — 

Actions  for  injuries,  1176 
Assault  and  battery,  1172 
Assumption  of  risk,  1171 
Contributory  negligence,  1174 
Fellow  servants,  acts  of,  1172 
Improper   orders,   injury  from 

obedience  to,  1171 
Law  of  master  and  servant  as  ap- 
plicable,* 1170 
Liability  of  vessel  and  owner, 
1170 

Master  as  fellow  servant  of  erew, 
U73 
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8HIPPIN0  —  eontinveS. 
Injuries  to  Beamen  —  eonttnued. 
Officers  as  £«dIow  servants  of 

erew,  1173 
Vessel  and  vessel  owner's  liabil- 
ity, 1170 

bland  vaters,  see  Bnles  of  naviga- 
tion 

Inspection,  see  Begolation  of  ves- 
sels 
Insurance  — 
Collision,  liability  for,  as  affected 
by  payment  of  insurance,  1239 
Mastu's  anthori^  to  inaoze  ves- 
sel, 1140  ' 
Ifortgagee  as  having  inanrable 

interest,  1086 
Part  owner's  antliraitr  to  nuure 
vessel,  1072 
Interest,  see  Bottomiy  and  zespon- 
dentia 

Jettison,  see  General  average 
Joint  owners,  see  Part  owners  of 
vessels 

Judicial   sales,   controversies  be- 
tween part  owners,  1065-1066 
Jurisdiction  over  vessels — 
Concurrent  state  and  federal  ju- 
risdiction, 1033 
Consnlar  jurisdiction,  1028 
Law  of  flag  as  governing  vessel 

on  high  seas,  1027 
Public  vessels,  1028 
State  jurisdiction,  1034  • 
Termination  of  jurisdiction,  sink- 
ing of  vessel,  1027 
Torts  committed  on  high  seas, 
1027 

Vessel  in  foreign  port,  1027 
Landing,  mooring  and  anchorage  — 

Anchorage  regulations  affecting 
publio  harbors,  1210 

Casting  off  moorings,  liability 
for,  1212 

Collision  with  vessel  at  rest,  lia- 
bility for,  1270 

Damages  caused  by  landing,  etc., 
1211 

Duty  of  vessel  leaving  slip  or 
mooring,  1271 

Interference  with  mooring,  lia- 
bility for,  1212 

Light  on  vessell  at  anchor, 
moored  or  aground,  1253 

Negligence  in  exercise  of  right, 
1211 


SHIPPING  — oofittnuedL  . 
Landing,  mooring  and  aneboraga-^ 
eontmued. 
Obstmoting  navigation  by  an- 

choring  in  channel,  1209 
Passageway  for  otiux  vmada, 
1209 

Right  to  moor  or  anehm  Teasels 

generally,  1209 
Submarine  cables  and  pipes  ia* 
jured  by  anchors,  1211 
Lay  days,  see  Demurrags 
Letting  on  shares  — 
Master  as  carrier,  1115 
Masters  aa  owner  pro  haa  vice, 
UU 

Master  intrusted  with  entire  pos- 
session and  control,  1112-1113 
Partnership  not  created,  1113 
Belation  of  parties,  1113 
Bights  and  liabilities  of  parties, 
1114 

Liability  of  vessels  and  owners,  see 
Bights  and  liabilities  of  TeBsels 
and  owners 

License  of  vessels,  see  Bogistiy, 
rohnent  and  license 

Licenses,  see  OfBcers 

liens  (see  also  Mortgages)— 
Advances  by  part  owners,  1069 
Bottomry  bonds,  1233 
Charterer's  lien  for  txaf^  UOfi 
Demurrage,  1436 
Freight  charges,  1381 
General  average  liens,  1429 
Master's  lien  for  wages,  1127 
Mortgage  not  maritime  lien,  1089 
Own^s  lien  for  hire  of  vessel, 
1105 

Penalty  as  lien,  1053 

Shipp^s  lien  on  vessel  for  loss 

of  or  injury  to  goods,  1313 
Supplies  and  repairs,- 1108 
Towage,  1444 

Tow  damaged  by  tog,  1445 
Wages  of  seamen,  1158 
life  saving  equipment,  1289 
Light  money,  1047 
Lights  — 
Absence  of  proper  tagaaX  lights, 

effect,  1252 
Overtaken  vessel,  stem  lightsu 
1252 

Bequirementa  as  to  ugnal  lights 

generally,  1252 
Bailing  vessels,  proper  lights  for. 

1252 
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SHIPPING  —  eontiniuteL 
Lights  —  continued. 

S6eam  vessels,  proper  lights  for, 
1252 

Stern  lights,  1252 

Vessel   at   anohoTi  moored  or 
aground,  1253 
Limitation  of  vessel  owner's  liabil- 
ity (see  also  Barter  aet)  — 

Aets  done  on  high  seas,  1391 

Appeals  in  limitation  proceed- 
ings, 1406 

Application  of  limitation  aets, 
1390-1397 

Appraisal,  1402 

Cargo  of  vessels  affected,  1392 

Constitutionality  of  limited  lia- 
bility aets,  1389 

Constmction  and  effect  of  limita- 
tion acts,  1380 

Damage  claims,  surrender,  1400 

Debts  of  vessels,  limitation  of  lia- 
bility for,  1396 

Distribution  of  fund,  1403 

Establishment  of  claims,  1403 

Evidffiiee  in  liqoidation  proceed- 
ings, 1405 

Freight  "then  pending,"  1399 

Historical  review,  1387 

Injunction  to  stay  other  proceed- 
ings, 1404 

Insurance,  surrender,  1400 

Interest  and  costs  in  limitation 
proceedings,  1406 

Jnrisdietion  in  limitation  pro- 
ceedings, 1400 

Loss  and  damage  included  in  ex- 
emption, 1393 

Measure  of  liability,  1397-1400 

Hode  of  instituting  proeeedings, 
1402 

Monition  in  limitation  proceed- 
ing^, 1403 

Pending  suits  as  affected  by  limi- 
tation proceedings,  1404 

Persona  entitled  to  protection  as 
owners,  1393 

Privity  or  knowledge  of  owners 
as  liffecting  liability,  1395 

Procedure,  1400-1407 

Purpose  of  limitation  acts,  1389 

Reopening  decree  in  limitation 
proceedings,  1406 

Salvage  claims,  surrender,  1400 

Scope  of  limitation  aete,  1390- 
1397 


SHIPPING  —  eontinued. 
Limitation  of  vessel  owner's  Ha- 
bility  —  conttnued. 

Shipper's  right  to  oontest  liabil- 
ity, 1404 

Stipulation  for  valae  or  surren- 
der of  vessel,  1402 

Surrender  of  &eight  and  earn- 
ings, 1399 

Territorial  application  of  limita- 
tion acts,  1^ 

Time  of  instituting  proeeedios;B, 
1402 

Valuation  of  ship  as  basis  of  lia- 
bility, 1398 

Waiver  or  loss  of  benefit  by  stat- 
ute, 1397 

books,  see  Regulation  of  vessels 

Lookout,  duty  to  maintain,  1254 

Hanag^ent  of  vessel,  see  Part  own- 
er of  vessels 

Marine  hospital  service,  establish- 
ment, 1166 

Marine  interest,  see  Bottomry  and 
respondentia 

Maritime  contracts,  Contracts 

Maritime  law,  system  in  United 
States,  1024 

Maritime  liens,  see  Liois 

Maritime  ports,  see  Ports 

Maritime  rights  and  remedies,  power 
of  state  to  create,  1035 

Maritime  torts,  see  Torts 

Maritime  usage,  see  Rales  of  naviga- 
tion 

Masters  of  vessels  (see  also  Luting 
on  shares)  — 

Advances,  authority  to  procure, 
1140-1142 

Agency  as  basis  of  owner's  liabil- 
ity for  collision,  1235 

Agency  by  necessity,  1136 

Agency  of  master,  1133-1140 

Allowances,  1126 

Appointment,  1125 

Appointment  and  control  of  maa- 
ter  as  test  of  demise,  1095 

Appointment  by  part  owners,  1063 

Authority  as  agent,  1133 

Authority  when  pilot  is  on  board. 
1129 

Barratry,  1132 

Bottomry  bonds,  authority  to  n- 

eeute,  1227 
Carriage  of  goods,  agency  tor 

shipowner,  1138 
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SHIPPINa  —  wntimted. 
Masters  of  vessels  —  continued. 
Change  of  voyage,  indemnifioation 
of  master,  1126 

Hompensation,  1126 
ompetency  of  officers,  respon- 
sibility for,  1128-1129 
Conflict  ni  lavs  aa  to  agency, 
1133 

Criminal  liability,  n^ligenee  or 
mistake  causing  death,  1057 
-  Declarations  of  master  as  bind- 
ing on  owners,  1139 

Delivery  of  goods,  duties  as  to, 
1355 

Disaster,  duties  in,  1132 
Disbursements,  1126 
Dischai^e  of  seamen,  authority, 
1160 

Disciplinary  powers,  1128 

Dismissal,  1125 

Duties  and  liabilities,  1128-1132 
Emergencies,  duties  in,  1132 
Employment,  1125 
Employment   and   treatment  of 

crew,  authority  as  agent,  1137 
Expenses  of  homeward  voyage 

after  dismissal,  1126 
Extent  of  authority  as  ^;ent, 

1133 

Fellow  servant  of  crew,  1173 
Fidelity  in  disehazge  of  duty, 
1131 

Good  faith,  duty  to  exercise,  1131 
Hypothecation  of  vessel  or  ear- 
go,  1142 
Insurance  of  vessel,  1140 
Liabilities,  1128-1132 
Lien  for  wages,  1127 
Limitations  of  agency,  1135 
Log  book,  duty  to  keep,  1129 
Medical  attention  in  ease  of  liens, 

liability  of  surety,  1127 
Medical   treatment   of  women, 
1168 

Miscellaneous  powers,  1133 
Kavigation  and  management  of 

vessel,  1129 
Negligence,  liability  of  vessel  and 

owner,  1203 
Passengers,  duty  to  protect,  1130 
Part    owners,   appointment  of 

master,  1063 
Personal  liability  as  carrier,  1131 
Personal  rights  and  privil^es, 

1127 

Persons  liable  as  i«in6ipi^  1136 


SHIPPINa  —  oontinued. 
Masters  of  vessels  —  continued. 
Pilot  as  saperseding  master,  1129 
Pilot,  diligence  in  obtaining,  1129 
Punishment  of  seamen,  1126 
Purchase  or  sale  of  cargo  on  ship- 

owner's  aceonnt,  1139 
Qualifications,  1126 
Repairs,   authority  to  eontraet 

for,  1140-1142 
Sale  of  vessel,  1143-1146 
Sale  of  cargo,  1147-1149 
Salvage  contracts  and  servioea, 

1139 

Seamen,  control  over,  1128 
Seamen,  duties  to,  1129 
Stevedore  injured  by  negligenee 

of  master,  1220 
Supercargo,  right  to  aot,  1386 
Supplies,  authority  to  proenra, 

1140-U42 
Supplies  for  vessel,  personal  Ua- 

bility,  1130 
Traffic   on   individual  acooimt, 

1127 

Wages  of  seamen,  peraonal  liabil- 
ity for,  1J30 
Wrongful    diemiasal,  remedies^ 

1125 

Mates  as  seamen,  1150 
Medical  attention,  see  Masters  of 
vessels 

Medical   treatment  of  passengers, 

see  Carriage  of  passengers 
Medical  treatment  of  seamen  • — 
Antiscorbutics,  statutory  require- 
ments as  to,  1169 
Disabilities   incurred   in  ship^s 

service,  necessity,  1163 
Duration  of  ship's  liability,  1164 
Duty  of  shipowners,  1167 
Expenses  included  in  chai^,  1164 
Forfeiture  of  right,  1166 
Loss  of  right,  1165 
Master's  duty  to  give  treatment, 
1168 

Master's  duty  to  obtain  medioai 
assistance  on  shore,  1168 

Medicine  chest,  statutory  require- 
ments as  to,  1169 

Persons  entitled,  1163 

Bight  to  treatment  generally, 
1162 

Surgeons,  duty  of  ship  to  eazry, 
1168 

Waiver  of  right,  1165 
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timPPINQ — eontmuea. 
ICoorii^f,  gee  Laading,  mooring^  and 

anchorage 
Mortgages    (see    also  Recording 
aota)  — 

Bills  of  sale  intended  as  mort- 
gage, 1086 

Bona  Me  mortgagee  as  pur- 
chaser, 1086 

Earnings  of  vessel,  right  of  mort- 
gagee, 1088 

Equitable  mortgage,  how  created, 
1086 

Execution,  1085 

Form,  1085 

Freight,  mortgage  of,  1088,  1372 
Insurable  interest  of  mortgagee, 

1086 

Interest  of  mortgagee,  defeasible 

legal  title,  1086 
Jurisdiction  to  enforce,  1089 
Maritime  lien  not  created  by 

mortgage,  1089 
Possession  and  use  of  vessel, 

right  of  mortgagee,  1087 
Priority  over  other  claims,  1089 
Recording,  1085 
Remedies,  1089 

Rights  and  Utilities  of  parties, 
1086 

Motor  boats,  statutory  r^nlation, 
1045 

Mutu^  fault,  see  Collisions 

Nationality  of  vessels  — 
Flag  as  giving  nationality,  1025 
Importance  of  nationality,  1025 
Jurisdiction  over  vessels  general- 
ly, 1027 

Law  of  flag  as  govemiz^  persons 

on  board,  1027 
Proof  of  nationality,  1026 
Rule  stated,  1025 
Ship's  papers  as  showing  nation- 
ality, 1026 
Navigable  waters  — 
Bridges,  regulation  and  control 

by  Congress,  1033 
Ebb  and  flow  of  tide  not  test  of 

navigability,  1031 
Ferries,  establishment  by  state 

authority,  1034 
Inland  waters,  1031-1032 
Intrastate    waters,  jurisdiction 

over,  1036 
Obstructions  to  navierntion,  pow- 

«r  oi  state  to  remove  1034 


SHIPPING  —  continued. 
Navigable  waters  —  continued. 
Offenses  on,  power  of  state  to 
punish,  1036 

State  jurisdiction  over,  1034 
Navigation  (see  also  Displacement 
waves  and  suction;  Land- 
ing, mooring  and  anchorage ; 
Lights;  Offenses  against  navi- 
gation laws;  Rules  of  naviga- 
tion) — 

Care  required  of  navigators, 
1209 

Equipment  and  complement  of 
vessels,  1251-1256 

Lookout,  duty  to  maintain,  1254 

Public  easement  in  navigable  wa- 
ters, 1208 

Eelative  rights  of  large  and  small 
vessels,  1208 

Steering  and  sailing  mlas,  1259- 
1274 

Suction  caused  by  vessel,  liability 
for,  1213-1216 

Waves  caused  by  vessel,  liability 
for,  1213-1216 
Navigation    laws,    see  Offenses 

against  navigation  laws 
Negligence,  see  Collisions;  Injuries 

to  seamen ;  Landing,  mooring  and 

anchorage;    Personal  injuries; 

Torts 

Nonintercourse  acts,  forfeitures  un- 
der, 1052 

Nonmaritime  contraeta,  see  Con- 
tracts 

Offenses  against  navigation  laws  — 
Negligence   or  mistake  causing 

death,  1057 
Punishment  prescribed  by  stat- 
ute, 1056 
Statutory  offenses,  1056 

Officers  — 

Criminal  liability,  n^ligenee  or 
misconduct  causing  death,  1057 
Fellow  servants  of  crew,  1173 
Hiring  by  ship's  husband,  1075 
Licenses,  1045 

Ownership  of  vessels,  see  Title  and 
ownership  of  vessels;  Rights  and 
liabilities  of  vessels  and  owners 

Papers,  see  Nationality  of  vessels 

Partnership,  lettii^  on  shares,  1113 

Part  owners  of  vessels  — 
Accounting  in  admiralty,  1071 
Accounting  in  equity,  1071 
Actions  between  part  owner%  1070 
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SHTPPING  —  eontinued. 
Part  ownera  of  vessels  —  eenUnued. 
Actions,  parties,  1078 
Appointment  of  master,  1063 
Attachment  of  part  owners'  share, 
1079 

Control  and  management  of  ves- 
sel, 1062 

'  Discharge  of  part  owner's  liabil- 
ity, 1078 
Earnings,  rigtit  to  participation, 
1068 

Equitable  relief  in  eontroversiee 

betveen  part  owners,  1065 
Extent  of  liability,  1077 
Injury  to  vessel,  liability  of  part 

owner  to  associates,  1067 
Insurance  of  vessel,  authority  of 

part  owner,  1072 
Judicial  sale  of  vessel,  1065 
Jurisdiction   of  admiralty  over 

contest  between  part  owners, 

1064 

Liability  for  acts  of  co-ownor, 
1072 

Lien  for  debts  and  advances,  1069 
Loes  of  vessel,  liability  of  part 

owner  to  associates,  1067 
Master,  appointment,  1063 
K^tiable  paper,  antfaority  to 
'     bind  associates,  1073 
Parties  to  actions  involving  part 

owners,  1078 
Partnership  relation,  1061 
Persona  liable  as  part  owners, 

1076 

Privity  among  part  owners,  1069 
Relation  of  part  ownera  inter  se, 

1061' 

Bepairs,  liability  for,  1073 

Bights  inter  se,  1067 

Ship's  husband,  appointment  and 

authority,  1074-1075 
Stipulation  for  safe  return  by 

managing  owners,  1063-1064 
Supplies,  liability  for,  1073 
Tenants  in  common,  1061 
Transfer  of  vessel  or  share,  1068 
Passengers,  see  Caxriage  of  passen-* 
gers 

Penalties,  see  Seizures,  forfeitures 

and  paialties 
Perils  of  the  sea  or  river  (see  also 
Carriage  of  goods)  — 
Ar*.  of  God,  1315 
Arrests,  restraints  or  detention 
by  forogn  powers,  1820 


SHIPPma  —  wnfcmmL 
Perils  of  tbe  sea  or  zivar — mm- 

tinued. 
Barratry,  1S20,  1324 
Canal  locks  causing  injury,  1310 
Collision,  1318 
Damage  by  sea  water,  1321 
Dangers  of  river,  lake  or  eanal, 

meaning  of  phras^  1317 
Definition,  1314 
Desertion  of  seunen,  1320 
Exemption    from   liability  for, 

1314 
Explosion,  1318 
Fire,  1318,  1324r-1327 
Inevitable  accident,  1316 
Jettison,  loss  of  goods  by,  1322 
Ordinary   incidents   of  voyage, 

1320 

Pilot's  want  of  skill,  1320 
Proximate  cause  of  Ibaa  or  injury, 
1317 

Bats  damaging  cargo,  13^ 
Stranding,  1318 
Theft  of  goods,  1320, 1324 
Wear  and  tear  of  vessel,  1320 
Worms,  destruction  of  vessel  by, 
1320 

Perishable  goods,  see  Cargo 
Personal  injuries  (see  also  Carxif^ 
of  passengers)  — 
Death    resulting    from  injuxy, 

1222-1224 
Falling   ov^board,    injury  by, 
1217 

Hatchways  left  open  and  un- 
guarded, 1217 

Person  on  shore  injured  by  oper- 
ation of  vessel,  1218 

Principles  governing  liability, 
1216 

Stevedores,  injuries  to,  1219-1222 
Physicians  and  surgeons,  liability 
for  negl^ence  of  ship's  sui^eon, 
1287 
Pilots— 
Admiral^  jurisdiction  aa  affected 

b^  pilotap:e  regulations,  1183 
Antiquity  of  occupation,  1179 
Authority,  1129,  1189-1191 
Boundary  waters  between  states, 

applipation  of  pilotage  laws, 

1182 

Care  and  skill,  d^^ree  required, 
1189 

Coastwise  steam  vessels,  applies* 
tion  of  pilotage  laws,  liS2 
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6HIPPIN0  —  eontinued, 
Pilots  —  continued. 

Coastwise  steam  vessels,  applica- 
tion of  state  pilotage  laws,  1185 

Compulsory  pilotage  under  state 
laws,  1183-1189 

Constitutional  antfaorit;  to  regu- 
late, 1179 

Constitutionality  of  state  pilotage 
laws,  1184 

Control  and  navigation  of  vessel, 
1189 

Criminal  liability,  negligence  or 
misconduct  causing  death,  1057 

Damages  for  lack  of  care  or  skill, 
1189 

J)efinition,  1178 

Discrimination  as  invalidating 
state  pilotage  laws,  1186 

Duties,  1189-1191 

Enforcement  of  compulsory  pilot- 
age, 1187-1188 

Liabilities,  11S9-1191 

Liability  oi  pilots'  associations, 
1190 

Licenses,  state  and  federal,  1045, 
1181 

Master's  duty  to  obtain  pilot, 
1129 

Negligence,  liability  of  vessd  and 

owner,  1204 
Regulation,  1179 

Seamen  under  maritime  law,  1150 

State  laws  providing  for  compul- 
sory pilotage,  1183-1189 

State  pilotage  systems  adopted  by 
Congress,  1180 

State  regulation,  1034 

Unskilfulness  not  perils  of  sea, 
1320 

Pilots  associations,  see  Pilots 
Pipes  under  wat^  injured  by  an- 

ehors,  1211 
Porters  as  seamen,  1150 
Pre-existing  debt,  see  Bottomry  and 

respondentia 
Property  in  vessels,  see  Title  and 

ownership  of  vessels 
Public  harbors,  see  Harbors 
Publie   vessels,   jurisdiction  over, 

1028 

Public  vessels,  torts  of,  1202 
Pursers  as  seamen,  1150 
Quarantine,  validity  of  regnlationa, 
1046 


SHIPPING  —  eontitmed, 

Recwding  acts  — 

Application,  r^stered  or  en- 
rolled vessels,  1090 

Constitutionality,  1090 

Necessity  of  record,  1090 

Place  of  record,  1090 

Purpose  and  effect,  1091 
B^istry,  enrolment  and  license— 

Alteration  of  registered  vessel, 
effect,  1042 

Certificate  of  r^stry,  effect  of 
loss,  1038 

Deposit  of  r^^ister  at  foreign 
port,  penalty  for  omission, 
1051 

Effect  of  r^stry,  1038 
Enrolment,  purpose,  1039 
Enrolment,    vessels    entitled  to, 
1939 

Exchange  and  equiv^ence  of  reg- 
istry and  enrolment,  1041 

False  enrolment  and  license,  pen- 
alty, 1051 

False  registry,  penalty^  1049 

Foreign  built  vessels,  1041 

Licensing  vessels,  1039 

Name  and  home  port  to  be  mi^ed 
on  vessel,  1041 

Necessity,  1037 

New  registry  on  sale  or  alteration 

of  vessel,  1042 
Place  of  registry  and  enrolment, 

1039 

Privilege  of  enrolled  and  licensed 

vessels,  1042 
Proof   of   ownership   of  vessel, 

1058,  1059 
Sale  of  registered  vessel,  effect, 
■  1042 

Transfer  of  registered  and  en- 
rolled vessels,  1082 
Transfer  of  registered  vessel  to 

alien,  1051 
Vessels  entitled  to  register,  1038 
Vessels  of  United  States,  1037 
Vessels  subject  to  enrohnent  and 

license,  1040 
Yachts  as  entit'ed  to  enrolment 

and  license,  1040 
Regulation  of  vessels  — 

Concurrent    state    and  federal 

jurisdiction,  1033 
Congress,  power  of,  1028 
Construction,     equipment  and 

management  q£  steam  vessel^ 

1043 
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SHIPPING  —  eontinued. 
Begralation  of  vessels  —  eoi^timted. 
Exchsive  powers   of  CongreBS, 

1032 

Ext^t  of  power  of  Congrees, 

1030 

Health  r^nlations,  1046 
Inspection  of  Bteam  vessels,  1043 
Inspection,   purpose   and  effect, 
1044 

Inspection,    veesels    subject  to, 
1044 

Inspector's  fees,  1045 

Licenses  and  other  requlmnenta 

as  to  officers  and  crew,  1045 
Log  books,  statutory  requiremait, 

1043 

Maritime   rights   and  remedies, 
power  of  state  to  create,  1035 

Motor  boat  regulations,  1045 

0£fenBes  against  navigation  laws, 
1056 

Quarantine,  1046 

Scope  of  power  of  Congress,  1029 

Seizures,  forfeitures  and  penal- 
ties, 1049 

Source  of  power  to  regulate,  1029 

Taxes  and  duties,  1046-1049 

Waters  subject  to  r^^ulation  by 
Congress,  1031 
Release  of  charter  party,  1120 
Repairs,  see  Sni^Uea,  repairs  aod 

advances 
Representations  and  warrantieB  — 

Breach  of  warranty  of  seaworthi- 
ness, 1102 

Capacity  of  vessd,  redtal  in  diar* 

■   ter  par^,  1099 

Charter  parties  and  aJEreigiitment 
contracts,  1099-1103 

Gouiae  of  vessel,  stipnlatum  in 
charter  parbr,  1100 

Place  of  vesao^  recital  in  eharter 
party,  1099 

Side  of  vessel,  1080 

Seaworthiness,  implied  warranty 
in  oharter  parW,  1100 

Seaworthiness  of  vessel,  implied 
minan^,  1327 

Stipnlati<nt  in  charter  as  to  sail- 
ing of  vessel,  1099 

Time  of  sailing,  stipulation  in 
charter  party,  1100 

Towage  contracts,  1440 
BespondiBntia,  see  Bottomry  and  re- 
spondentia 
Ri^t  of  way,  see  Collision* 


SHIPPING  —  eonttnueX 
Rights  and  liabilities  of  veesels  and 

owners    (see    also  Frog^} 

Torts)  — 
Advances,  1194-1198 
Agents    appointed    by  owners, 

powers  and  liabilities,  1192 
Bottomry  bond,  personal  liabtt 

ity  of  owner,  1232 
Canal  services,  1191 
Contracts,  1191 
Contracts  to  build  ships,  1194 
Conversion    of    vessel,  owner's 

right  of  recovery,  1207 
Death  caused  by  marine  tort,  1222 
Maritime  and  nonmaritime  eon- 
tracts,  1192 
Navigation  as  affeeting  rights  and 

duties,  1208 
Repairs,  1194-1198 
SnppUes,  1194r-1198 
Tort  liability,  see  Collisions;  Dis- 

f'lacement  waves  and  suction: 
njniies  to  raipli^reea,  Pen<»uu 
injuries;  Torts 
Trespass  on  vessel,  owner's  rifl^ 

of  recovery,  1207 
Wharfage  services,  1194 
Rules  of  navigation  (see  also  Col- 
lisions) — 
Duty  of  vessel  leaving  slip  at 

mooring,  1271 
Duty  to  obey  roles,  1248 
Entering  harbor,  1272 
Great  I^ikes  and  inland  waters, 

rules  applicable  on,  1246 
International  rules,  1246 
Justification  for  departiue  from 

rolee,  1249 
Local   regulations   and  usages, 
1247 

Maritime  usage,  1245 
Narrow  channels  and  passages, 
1268 

Nonobservanee  of  rules,  justifi- 
cation, 1249 

Observance  of  rules  as  affecting 
liability   for   collision,  124^ 

1251 

Observance  of  rules  as  discharg- 
ing duty  to  avoid  collision,  1250 

Overtaking  vessel,  jiaty  to  keep 
out  of  way,  1267  ■ 

Port  r^pilations,  1248 

Precautions  required  in  fog,  dark- 
ness or  bad  weather,  1256-1259 
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SHIPPING  —  continued. 
Rules  of  navig-ation  —  continued. 
Sound  signals,  duty  to  give  and 

answer,  1268 
Steering  and  sailing  rales,  1259- 
1274 

Supervising    inspectOTS,  regula- 

tioDS  of  board,  1247 
Usaf^ea  .  in  particular  localitiea, 

1247 

Violation  of  rules,  effect,  1249 
Running  days,  see  Demurrage 
Bailing    vessels    (see    also  Col- 
lisions) — 
Lights  for  vessel  under  way,  1252 
Sales,  see  Cargo;  Transfer  of  ves- 
sels 

Salvage  contracts  and  services,  au- 
thority of  master,  1139 

Salvage,  right  of  towboat  to  claim, 
1443' 

Seal  hunters  as  seamen,  1150 

Seamen  — 
Absence  without  leave,  1177 
Action  for  wrongful  discharge, 

IIGO 

Carpenters  as  seamen,  1150 
Chambermaids  as  seamen,  1150 
Clerks  as  seamen,  1160 
Confinement  of  master,  1178 
Construction  of  shipping  articles, 
1154 

<!!onsular  jurisdiction,  1028 
Contract  labor  law  as  applicable 

to  seamen,  1027 
Contract  of  shipment,  1152-1154 
Cooks  as  seamen,  1150 
Damages  for  wrongful  discharge, 

1160 

Deckhands  as  seamen,  1160 
Definition,  1150 
Desertion,  1177 
Discharge,  1159-1161 
Duty  to  obey  orders,  1176 
Engineers  as  seamen,  1150 
Firemen  as  seamen,  1150 
Fishermen    on    fishing  vessels, 
1150 

Grounds  for  discba^e,  1160 
Justification  for  leaving  vessel, 
1177 

Loss  of  earnings  by  wrongful  dis- 

chai^e,  1161 
Marine  hospital  service,  effect  of 

statutes  establishing,  1166 
Kaster's  control  over,  1128 
B.  C.  L.  Vol  XXIV.— 98. 


SHIPPING  —  continued. 
Seamen  —  continued. 
Master's  duty  to  proteot,  1129 
Mates  as  seamen,  1150 
Medical  treatment,  see  Medical 

treatment  of  seamen 
Minimizing  damages  for  wrong- 
ful discharge,  1161 
Mutiny,  1178 

Negligence,  liability  of  vessel  and 

owner,  1203 
Personal  injuries,  see  Injuries  to 

seamen 
Pilots  as  seamen,  1150 
Porters  as  seamen,  1150 
Protection  under  maritime  law, 

1149 

Punishment    for  disobedience, 
1176 

Pursers  as  seamen,  1150 
Revolt,  1178 

Seal  hunters  on  fishing  vessels, 
1150 

Shipment,  1152-1154 

Shipping  articles,  necessity,  foim 

and  execution,  1152 
Shipping   commissioners,  duties 

and  authority  as  to  seamen, 

1151 

Surgeons  as  seamen,  1150 
Voyage  or  service,  description  in 

shipping  articles,  1153 
Wages,  see  Wages  of  seamen 
Wards  of  admiralty,  1149 
Who  are  seamen  under  maritime 

law,  1150 
Wrongful  discharge,  action  for, 

1160 

Seaworthiness  of  vessel  — 
Burden  of  proof  under  Harcer 

act,  1334 
Defective  compass,  1329 
Definition,  132S 
Equipment  for  voyage,  1329 
Barter  act  as  affecting  duty  of 

shipowner,  1333 
Implied  warranty,  1327 
Portholes  negligently  left  open, 

1329 

Proof  of  unseaworthiness,  1330 
Test  of  seaworthiness,  1328 
Seizures,    forfeitures    and  penal* 
ties  — 

Action  for  illegal  seizure,  1056 
Actions  for  penalties,  1053 
Appeal,  1055 

Clium  and  stipalati<»i,  1054 
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SHIPPnTG  —  eontimted. 
Seuures,  forfeitures  and  penalties  — 
continued. 
Decree  of  forfeiture,  effect,  1054 
Embargo  acts,  forfeitures  under, 

1052 
Evidence, 

False  enrolment  and  license,  1051 
False  registry,  1050 
Forfeitures  under  embargo  and 

nonintereouTse  acts,  1052 
Illegal  seizure  rigbt  of  action 

for,  1056 
Jurisdiction  of  seixures  under 

forfeiture,  1052 
Liens  for  penalties,  1053 
Nonintercourse  acts,  forfeitures 

under,  1052 
Omission  to  dep(»it  rej^ter  at 

foreign  port,  1051 
Pleading  and  defenses,  1053 
Bemissiou  of  penalties,  1055 
Statutory  provisons,  1049 
Stipulation,  1054 
Transfer  of  registered  vessd  to 

alien,  1051 
Violation  of  atatntory  legnla- 

tions,  1049 
Bet-off,  see  Freight 
Bbares,  see  Letting  on  ahares;  Part 

owners  of  veraela 
Ship,  see  Vessels 

Shipping  artidea  (see  also  Sea- 
men) — 

Keeessity,  fonn  and  execution, 
1152 

Shipping    eommisuonerSf  powers 

and  duties,  1161 
Ship's  hasband  — 

Appointment  by  part  owners, 
1074 

Appointment  selection  of  person, 

1074 
Authority,  1076 

Contracts  as  binding  owners  and 
ship,  1074 

Crew  hired  by,  lp75 

Officers  hired  by,  1075 

Bevoeation  of  co-owners*  author- 
ity, 1076 

Ship's  papers,  sea  Nationality  of 


Signals,  see  Collisions;  lights 
Speed  of  vessels,  see  Collisions 
State  jurisdiction,  see  Jurisdiction 

over  vessels 
Staterooms  and  berths,  see  Car- 
riage of  passengers 


SHIPPINa  —  eontinwd. 
Steam    vwela    (see    also  Col* 

lisions)  — 
Construction,     equipment  and 

management,,   regulation  by 

statute,  1043 
Puties  and  liabilities  of  owners 

generally,  1206 
Explosion  of  boiler^  liability  of 

owner,  1206 
Inspection,  1043 

Lights  for  vessel  under  way,  1252 

Local  inspectoi's,  1043 

Supervising  inspectors,  1043 
Stevedores  — 

Dangerous  and  defective  appli- 
ances, injury  by,  1221 

Fellow  servants,  injury  caused  by 
negligence  of,  1221 

Independent  contractor,  status  as, 
1219 

Negligence   of   fellow  servants 

causing  injury,  1221 
Negligence  of  master  or  crew 

causing  injury  to  stevedore, 

1220 

Relation  to  vessel,  1219 
Safe  place  to  work,  duty  of  ship* 
owner  to  provide,  1220 
Steward  as  seamen,  1150 
Stipulations- — 
Safe  return  of  chartered  vessel, 
1106 

Safe  return  of  vessel  by  manage 

ing  owners,  1063-1064 
Seizure  proceedings,  1054 
Value  and  costs  in  collision  cases, 

1276 

Stranding  as  perils  of  sea,  1318 
Submarine  cables  and  pipes  injured 

by  anchors,  1211 
Suction,  see  Displacement  wavea 

and  suction 
Sunday  laws  as  affecting  tort  lia- 

biUty,  1198 
Supercargo  — 

-Authority,  1385 

Definition,  1385 

Delegation  of  authority,  1386 

Duties  and  liabilities,  1386 

Master  as  supercargo,  1386 

Rights  generally,  1385 
Supervising  inspectors,  see  Rulei 

of  navigation 
Supplies,  repairs  and  advances  — 

Credit  given  to  person  other  than 
owner,  1196 
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8HIFFIN0  —  eonttfmed. 
SnpplieSf  repairs  and  advances  — 
eontinu^ 
Diaehax^  of  «laim,  1107 
Draft  given  by  master,  effect  as 

payment,  1107 
LiiUfility  of  Teasel  and  owner, 
1194 

Liens  for  supplies  and  repairs, 
1198 

Master's  anthority  to  contract 

for,  U40-U42 
Master's  personal  liability,  1130 
Necessaries,  what  are,  1141 
Necessity  for  credit,  1141 
Ownership  of  vessel,  necessity 

when  liability  is  incurred,  1196 
Ownership  of  vessel,  proof,  1195 
Part  owner's  liability,  1073 
Payment,  1197 

Persons  liable  as  owner,  1195 

Wages  of  seamen,  1156 
Surgeons  as  seamen,  1150 
Survey  of  vessels  preliminary  to 

sale  by  master,  1145 
Taxes  and  duties  on  vessels  — 

Federal  taxes  on  foreign  built 
yachts,  1047 

Light  money,  1047 

Tonnage  duties  generally,  1047- 
1049 

Tel^aph  cables  injured  by  an- 
chors, 1211 

Tenants  in  common,  see  Part  own- 
ers of  vessels 

Territoriality  of  vessel  at  sea,  1027 
Tickets  and  fares,  see  Carriage  of 

passengers 
Title  and  ownership  of  vessels  (see 
also  Mortgages)  — 
Bill  of  sale  as  proof  of  owner- 
ship, 1058 
Construction  of  vessel  with  ma- 
terials of  another,  1060 
Law  governing  as  to  proof  of 

ownership,  1058 
Nature  of  vessel  as  property, 
1058 

Ownership  of  vessels,  1058 
Part  owners,  1061 
Personal  property,  1058 
Proof  of  ownersliip,  1058 
Registry  as  evidence  of  owner- 
ship, 1058,  1059 
Bepair  of  vessel  with  materials 
of  another,  1060 


SHIPPING  —  eontinmed. 
Tonnage  taxes,  see  Taxes  and  du- 
ties on  vessels 
Torts  (see  also  Collisions ;  Landing, 
mooring  and  ancbori^;  Per- 
sonal injuries)  — ■ 
Acts  of  officers  and  crew,  1203 
Charterer's  negligence,  liability 

of  vessel,  1206 
Damages  for  marine  torts,  1207 
Death  caused  by  marine  tort,  lia- 
bility, 1222 
QenersJ  principles  governing  lia- 
bility of  vessels  and  owners, 
1198 

High  seas,  jurisdiction  of  torts 

on,  1027 
Independent  contractors,  1203 
Law  applicable,  1199 
Liability  of  vessels  and  owners, 

1201 

Maritime  and  nonmaritime  torts, 
1200 

Pilot's  negligence,  1204 
Public  vessels,  torts  of,  1202 
State  statutes  governing  rights 

and  liabilities,  1201 
Sunday  law  as  affeotii^  tort  lia- 
bility, 1198 
What  law  governs  liability,  1199 
Towage,  see  "Tugs  and  tows 
Transfer  of  vessels  (see  also  Re- 
cording acts)  — 
Agents,  sale  and  eonveyanee  by, 
1080 

Appurtenances  passing  on  trans- 
fer, 1085 
Bankruptcy  or  insolveney,  effort 

of,  1084 
Bills  of  sale,  1081 
Conflict  of  laws,  1080 
Delivery  to  purchaser,  1082 
Involuntary  assignment,  1084 
Law  applicable,  1080 
Master's  authority  to  sell  vessel, 

1143-1146 
Registered  and  enrolled  vessels, 

1082 

Representations  and  warranties, 
1080 

Survey  on  sale  by  master,  1143 
Vessels  at  sea,  10S3 
Warranties,  1080 
Transshipment,    see    Carriage  of 
goods;  Delivery  of  goods 
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SHIPPINa  —  continued. 
Transportation,   see   Carria^fe  of 
goods;  Carriage  of  passengers; 
Freight 

Trespass,  recovery  for  trespass  to 

vessel,  1207 
Tugs  and  tows  — 

Action  for  damages  to  tow^  1440- 
1450 

Capacity  and  equipment  of  tug, 
1446 

Care  required  of  tug,  144C 
Collisions  with  other  vessels,  lia- 
bility for,  1450 
Common  carrier,  tng  as,  1444 
Compensation  for  towage,  1442- 
1444 

Contributory  negligence  of  tow, 
1446 

Damage  to  tow,  liability  of  ti^, 

1444-1448 
Definition,  1440 
Delay,  eflEect,  1440 
Duty  of  tow,  1446 
Extra  services,  eompensation  for, 

1443 

Eawser,  liability  for  damage  by 

parting  of,  1447 
Implied  warranties,  1440 
Lien  for  damage  done  by  tug, 

1445 

Iiien  for  towage,  1444 
Master's  authority,  1441 
Navigation  of  tt^,  1447 
Operation  of  contract,  1440 
Parting  of  hawser,  liability  for 

damage  by,  1447 
Relationship  between  tng  and 

tow,  1441 
Salvage,    right   of   towboat  to 

claim,  1443 
Towage  service  defined,  1440 
Tug  as  common  carrier,  1444 
Tug's  capacity  and  equipment, 

1446 

Tug's  liability  for  damage  to  tow, 

1444-1448 
Validity  of  toTpage  contract,  1440 
United    States,    see  Government 
charters 

Unseaworthiness,  see  Seaworthiness 
of  vessel 

Usages  and  customs,  see  Bills  of 
lading;  Delivery  of  goods;  Devia- 
tion; Bules  of  navigation 


SHIPPING  —  continued. 
Vessels  (see  also  Jurisdiction  over 
vessels;  Nationality  of  vessels; 
Registry,   enrolment   and  li- 
cense; Regulation  of  vessels; 
Rights  and  liabilities  of  vessels 
and    owners ;    Seizures,  for- 
feitures and  penalties;  Steam, 
vessels;  Taxes  and  duties  on' 
vessels;  Title  and  ownership  of 
vessels;  Transfer  of  vessels)  — 

Appurtenances,  what  are,  1085 

Bridge,  1024 

Conversion   of   vessel,  owner's 

right  of  recovery,  1207 
Definition,  1024 

Destruction  of  vessel,  measure  of 

damages,  1207 
Floating  dry  dock,  l(S2i 
Floating  structure  not  intended 

for  transportation,  1024 
Large  and  small  vessels,  relative 

rights,  120S 
Ifeetii^     house  permanently 

moored  to  wharf,  1024 
Territory  of  country  of  flag,  1027 
Trespass  to  vessel,  owner's  right 

of  recovery,  1207 
Voyage — 
Description  in  shipping  articles, 

1163 

Termination  of  voyage  as  ter- 
minating charter  party,  1119 
Wages  of  seamen  (see  also  Masters 
of  vessels)  — 

Actions  for  wages,  1159 

Advances,  1156 

Allotments,  1156 

Amount,  statement  in  shipping 
articles,  1154 

Application  oi  payments,  1154 

Assignment,  1158 

Attachment,  1158 

Consular  jurisdiction,  1028  _ 

Extra  wages,  right  to  sue  on  mas- 
ter's promise,  1154 

Estra   wages   when  improperly 
discharged,  1155 

Fishing  and  whaling  crews,  mode 
of  compensation,  1155 

Illicit  voyage,  effect,  1155 

Lien  for  wages,  1158 

Loss  of  freight  or  vessel,  effect, 
1155-1156 

Master's  personal  liability,  1130 

Payment,  1166 
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SHIPPING  —  continued. 

Wages  of  seamen  —  continued. 
Proportional  division  of  ship's 

earnings,  1154-1155 
Seizure  and  detention  of  vrasel 
by  enemy,  effect,  1155 
iWuranties,    see  Bepresentations 

and  warranties 
Waves,  see  Displacement  waves  and 

suction 
Weather,  see  Collisions 
^Vliarves,  piers  and  docks-— 
Delivery  of  goods,  right  to  design 

nate  wharf,  1353 
^ability  for  wharfage  services, 
\1194 

6af  e  condition,  duty  .to  shipown- 
ers, 1293 
Stat«  xQgdatioi^  103^  / 


SmPPING  —  continued. 
Words  and  phrases^  sea  Definitioiia 

Wrecks  — 
Definition,  1456 
Derelicts,  1457 

Liability  for  injxiry  to  other  vett- 

sels,  1456 
Marking  position  of  wreck,  1456 
Ownership  of  wrecked  i«operty, 

1456 

Bemoval  of  wreek^  statnttwy 

provisions,  1457 
Taehts  (see  also  Registry,  enrol- 
ment and  license)  — 
Demurrage  for  detention,  1439 
Federal  taves  on  fardsn  bnilt 
y^hts,  104? 
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